m 


mm 


^■1 


BE 


■ 


t 


IB 


■■ 


I    i 


■ 


sv 


^^D 


Haw 

9H9 


to 


BR 


IN  THE  CUSTODY  OF  THE 

BOSTON     PUBLIC   LIBRARY. 


SHELF    N< 

ADAMS 


'n 


M  JdrfM 


NEW    ABRIDGEMENT 


AND 


Critical    Review 


O  F    T  H  E 


STATE    TRIALS, 


AND 


Impeachments  for  High*Treafon ; 
From  the  Reign  of  King  Richard  II,  down 

to  the  remarkable  Trial  of  Captain  Porteous  in  the  eleventh 
Year  of  the  Reign  of  his  prefent  Majefty  King  George  II. 

The  Whole  containing, 


I.  The    Subftance    of   the 

Indictment  or  Charge. 
IL  The  Evidence. 
III.  The  Prifoner's  Defence. 


IV.  The  feveral  Points  of 
Law  arifing. 

V.  The  Event  of  thzTrial,  or 
Fate  of  the  Prifoner,  &c. 

In  this  Abridgement  are  inferted 

Several  Trials  not  to  be  found  in  any  other  Colleition. 

ALSO, 

Some  Trials  taken  in  hafte,  are  now  brought  into  regular 

Order  ;  and  many  Deficiencies  throughout  the  Whole  fupply'd. 

WITH 

Several  curious  Remark^  on  each  Trial^  fliewing  what  the 

Law  in  Criminal  Cafes  anciently  was ;  and  how  it  has  been  alter'd,   and 

ftands  at  this  Time. 

LIKEWISE, 

Impartial  Memoirs  of  the  Times?  and  Characters  of  the  Sufferers. 

To  which  is  added, 

A  Compleat  ALPHABETICAL  Index  of  the  Names  of  the  Prifoners  tried  ; 
the  Times  when  ;   their  Crimes,  and  Puniihments. 


By  Mr.  S  a  l  m  o  n,  Editor  of  the  State  Trials  at  Large. 


LONDON: 


Xi  \J  is  u  u '  rv  ; 
Printed  for  J.  and  J.  Hazard,  againft  Stationers  Hall  \  W.  Mears,  on 
Ludgate-Hill :  J.  Mechell  next  the  Leg-Tavern,  and  J.  Applebee 
m  Bolt-Court,  Fleet-flreet  ;  T.  STONE  near  Gray  s-Inn  ;  C.Ward  and 
R.  CHANDLER  without  Temple-Bar,  and  at  their  Shops  in  Tork  and 
Scarborough.     M.DCC.  XXXVIII. 

[Price  Bound  One  Pound  Ten  Shillings.] 


fcD&ifts 


i  -j 


ni 


m 


THE 


PREFACE. 


T 


HE  CkowN  Law  is  no  where  fo  folly  explained 
and  illuftrated,  as  in  the  State  Trials:  But, 
as  evety  Man  is  not  qualified  to  diftinguifh  Cafes 
that  have  a  nearRefemblance  to  each  other,  ordifcern  the 
Force  of  every  Argument  advanced  by  the  Learned  Coun- 
fel  in  thefe  Trials,  it  has  been  thought  fit  to  draw  up  a 
Summary  of  them,  and  make  fuch  Remarks  on  each  Cafe, 
as  may  enable  common  Readers  to  colle6t  what  the  Law 
antiently  was,  and  how  it  has  been  altered,  and  ftands  at 
this  Day,  in  criminal  Matters ;  which  is  a  Part  of  Learn- 
ing, that  every  Man,  who  is  a  Subject  of  England,  ought 
to  have  a  general  Knowledge  of,  fince  at  one  Time  or 
other,  he  may  poflibly  be  concerned,  either  in  profecut- 
ing  or  defending  Suits  of  this  Nature,  for  himfelf 
or  his  Friends.  But  Gentlemen  in  the  Magiftracy,  or 
Commiflion  of  Peace,  can  never  be  qualified  to  exercife 
their  refpeitive  Offices,  or  ferve  their  Prince  or  Country 
with  any  tolerable  Reputation,  who  a*te  perfectly  Strangers 
to  this  Branch  of  our  Laws.  Therefore  the  Digefting  thefe 
Trials,  and  reducing  them  within  fuch  Bounds,  as  Gentle- 
men may  be  able  to  come  at  them  on  moderate  Terms,  will, 
probably,  be  of  fome  Service  to  the  Publick. 

Another  Defign  of  this  Review  is  to  enquire  into  the 
History  and  Characters  of  thofe  who  have  been 
thus  brought  upon  the  Stage,  and  in  whofe  Fate  all  Man- 
kind almoft  have  interefted  themfelves.  The  Want  of 
this  Enquiry,  has  been  held  a  material  Omiflion  in  the 
State  Trials,  and occafioned  fome  Reflections  on  the 
Compilers :  Though  it  may  very  juftly  be  faid  in  their 
Excufe,  That  as  their  Defign  was  Great  and  Noble,  and  of 

itfelf 
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itfelf  of  infinite  Service  to  the  Publick,  fo  never  any  Thing 
was  brought  to  Perfection  at  once.  There  will  in  Ef- 
fays  of  every  Kind.,  be  Room  left  for  Additions  and  Im- 
provements ;  and  I  am  fatisfied  the  World  will  be  pleafed 
to  fee  fuch  a:  Supplement  to  that  Work  as  will  render  it 
ftill  more  Ufeful  and  Entertaining,  and  accordingly  af- 
ford it   a  favourable  Reception,,  and  the  rather,    as  the 

Law  is  here  exemplified  by  fuch  familiar  Inftances,    as 

•  •  • 

renders    this  Kind  of  Retading  eafy  and  pleafant,  which 

would  otherwife  prove  a  dry,  laborious  Study. , 


A  CRI- 





CRITICAL   REVIEW 


O  F    T  H  E 


STATE  TRIALS. 


588.  Proceedings  in  Parliament    againft. Alexander  Nevil, 


llRich.2 

*TriaJ  of 
Trcfi- 
lian,  &r. 


A  rchbifhop  of  Tork,  Robert  Ve  r  e  Duke  of  Ireland, 
Michael  de  la  Pole  Earl  of  Suffolk,    Robert 
Tresilian  Lord   Chief  Juftice  of  England,    and 
Sir  Nicholas   Brambre  fome   time  Mayor   of 
London,  Feh.  3.    1388.   11  Richard  II. 


iRich. 


Imperfeff. 


HIS  is  a  patched,  up  partial  Nar- 
rative ofafuccefsful  Rebellion,  ra- 
ther than  a  'Trial:  However,   as 
it  is  bound  up  with  the  fecond 
Collection  of  'Trials,  it  might  be 
thought  an  OmiJJion  not  to  exa- 
mine it. 
We  are  told,  that  the  Nobility,  feeing  the 
miferable  State  of  the  Kingdom  under  a  pro- 
fufe  and  arbitrary  Miniftry,  Men  of  mean  Ex- 
traction, prevailed  on  the  King  (then  a  Minor 
rf  about  feventeen  Tears  of  Age)  to  aflemble  a 
Parliament  on  the  ift  of  Oclober,  1386.  tore- 
drefs  their  Grievances.     In  which  Parliament, 
Mimfiers    among  other  Ads,  John  Fortham  Biihop  of 
Durham,  v.'as  difcharged  of  his  Office  of  Trea- 
furer,  and  John  Gilbert  Biihop  of  Hereford,  ap- 
pointed in  his.  Place ;  and  Michael  de  la  Pole 
Earl  of  Suffolk,  and  Chancellor   of  England, 
was  difmiffed,  and  immediately  after  impeached 


Earl  of 
Suffolk 
impeached. 

'the  Artl- 


of  the  following  High  Crimes  and  Mifdemean- 
ors,  viz. 

1 .  That  being  Chancellor,  and  fworn  to  act 
chi  againjl  for  the  Profit  of  the  King,  he  had  deceived  his 
him.          Majefty   in  his  Grants,  and  purchafed  Crown 

Lands  at  an  under  Value,  not  regarding  the  great 
Neceffities  of  the  King  and  Realm. 

2.  That  whereas  nine  Lords  were  afiigned  by 
the  laft  Parliament  to  examine  the  State  of  the 
King  and  Realm,  and  put  it  into  better  Order  •, 
this  was  not  done,  through  the  faid  Earl's  De- 
fault, who  was  the  prime  Officer  or  Mini- 
fter. 


4.  That  he  had  obtained  a  Grant  of  fifty 
Pounds  per  Annum  out  of  the  Cuftoms. 

5.  That  whereas  the  Mafter  of  St.  Anthony,  by 
being  a  Schifmatick,  had  forfeited  his  Reve- 
nues, amounting  to  100  Marks  per  Annum,  the 
Earl  had  farmed  them  of  the  King  at  20  Marks 
per  Annum,  and  kept  the  fucceeding  Mafler  out 
of  Poffeffion,  till  he  had  extorted  a  Sum  of  Mo- 
ney from  him. 

6.  That,  while  he  was  Chancellor,  he  had 
fealed  divers  illegal  Charters  and  Pardons,  for 
Treafon,  Murder,    &c. 

7.  That  he  had  mifapplied  Money  given  for 
the  Relief  of  the  City  of  Ghent,  which  was 
loft  by  his  Default. 

To  v/hich  the  Earl  anfwered,  that  he  neither  <ju  Earl't 
purchafed  or  accepted  any  Lands  of  the  King  Anfwer  to 
while  he  was  Chancellor,    unlefs  an  hundred  p*r*  °fthi 
Marks  per  Annum,  which  he  had  by  way  of  q^^/ft  0- 
Exchange  for  a  Revenue  he  was  entitled  to  out  mated. 
of  the  Cuftoms.     The  fecond  Article  the  Com- 
piler of  the  Trials  has  omitted  the  Anfwer  to  : 
The  third  Article  he  denied,  and  they  feem  to 
allow  it  was  not  proved  :   Nor  do  they  give  us 
his  Anfwer  to  the  4th  Article  •,  or  to  the  5th, 
6th,  or  7th.    Only  they  tell  us  in  general,   that 
he  denied  fome  of  them,  and  confefTed  and  ex- 
cufed  others. 

The  Commons  replied,   That  his  having  ac-  'The  Com- 
knowledged  the  making  an  Exchange  with  his  mof7sRePlf- 
Majefty,  was  a  Confeflion  of  his  confenting  to 
alienate  the  Lands  of  the  Crown,  while  he  was  mua„ch 
Chancellor  ;  which  was  contrary  to  his  Oath  that  he 


3.  That  a  Supply,  given  for  the  Defence  oflandDuty.     And  the  Lords  thereupon  adjudged,^«W*f 
the  Sea,  had  been  mifapplied,  by  the  Default  of  That  the  Grants  the  Earl  had  obtained  flwuldjjgjg 
the  faid  Chancellor.  I  revert  to  the  Crown :  That  all  his  Lands  fhould^"/e  con_ 

B  btffcated. 
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Lords  Com- 
miffioners 
appointed, 
in  whom 


be  confifcated  :  That  he  fhould  pay  a  Fine  to 
the  Crown,  and  be  imprifoned  in  the  Caftle  of 
Wind/or. 

That  the  Parliament  afterwards  by  feveral 
Acts,  appointed  feven  of  the  Lords  Spiritual, 
five  of  the  Temporal  Lords,  and  Sir  John  De- 
'loth'tlTie-  vereux  Kt.  Commiffioners,  to  reform  the  State, 
giflative     and  adminifter  the  Government  for  a   Year, 
andexem-  viz.  i .  William  Archbifhop  of  Canterbury,  2.  A- 
tive  Power  lexander  Nevil  Archbiihov  of  Tor k,  3.  Thomas  A- 
« lodged.     ra;^/Bifhop  of  Eiy9  Lord  Chancellor,  4.  Wil- 
liam Wickham  Bifhop  of  Winchefter,    5.  John 
Gilbert  ~R\h\oo  of  Hereford,  6.  Thomas  Bifhop  of 
Exeter.  7.  Nicholas  Abbot  of  Waltham,   Lord 
Privy  Seal,   8.  Edmund  Langly  Duke  of  York, 
9.  Thomas  of  Woodftock  Duke  of  Gloucefter.    10. 
Richard  Earl  of  Arundel,    1 1 .  John  Lord  Cob- 
ham,    12.  Richard  Lord  Scrope,  and,   13.  Sir 
John  Devereux  Kt.  enacting,   That  if  any  re- 
fufed  to  obey  their  Ordinances,  they  fhould  for- 
feit their  Goods  for  the  firft  Offence,   and  their 
Lives  for  the  fecond  ;  and  on  the  20th  of  No- 
vember 1386.  the  Parliament  was  diffolved. 

That  foon  after  the  Rifing  of  the  Parliament, 
the  faid  Earl  of  Suffolk  and  his  Confederates, 
infinuated  into  the  King,  that  the  faid  Sta- 
tutes were  prejudicial  to  his  Honour,  and  de- 
rogatory to  his  Prerogative  ;  and  while  they 
were  in  force,  he  was  but  the  Shadow  of  a 
P'Jf'f  King  :  That  the  faid  Earl  being  releafed  out 
of  Windfor  Caflle,  he,  with  the  Duke  of  Ire- 
land, and  Chief  Juftice  Trefilian,  incited  the 
King  to  deftroy  the  Duke  of  Gloucefter.  The 
Earls  of  Arundel,  Warwick,  Derby,  and  Not- 
tingham, with  others  of  their  Party,  and  for 
that  End,  confpired  with  Alexander  Archbi- 
fhop of  York,  and  Sir  Nicholas  Brambre,  to  dif- 
patch  the  faid  Lords  ;  and  wrote  Letters  to  the 
French  King,  to  affift  them  in  feifing  the  faid 
Noblemen ;  and  alfo  prevailed  with  the  Judges, 
to  declare  them  guilty  of  HighTreafon,  in  pro- 
curing the  faid  late  Statutes. 

That  the  faid  five  Lords,  keeping  Spies  in 
all  Parts  of  the   Kingdom,    and  intercepting 
fome  Letters  from  Court,   difcovered  a  Plot  a- 
Vhe  Duke  S^mix  them  ;  and  believing  it  to  be  agreeable 
o/Gou-    to  the  Law  of  Nature  to  repel  Force  by  Force, 
cefter,£>/  every  one  of  them,   according  to  his  Ability, 
of  Arun-    levied  a  power  for  the  Prefervation  of  the  King 
raifeKnes  and  Kingdom  (which  the  Patriots  of  41.  made  a 
\nthe  °He  Precedent,  no  doubt,  for  fighting  in  the  King's 
King's        Name  againft  his  Perfon.)     And  with  thefe 
Name  a-     Forces  the  Earl  of  Arundel  marched  towards 
P%L.hit  London:  Whereupon  the  Earl  of  Suffolk  and 
his  Accomplices,  advifed  the  King  to  iffue  a 
Proclamation,  commanding  the  Citizens  to  treat 
them  as  Rebels  -,   and  that  he  fhould  not  meet 
the  Parliament  at  Candlemas  as  the  faid  Com- 
miffioners had  appointed,  unlefs  the  Duke  of 
Gloucefter,  the  Earls  of  Warwick,  Arundel,  and 
the  reft  of  the   Commiffioners,   would  fwear, 

The  Duke  tnat  neitner  the7'  nor  any  *n  t^r  Name> 
ofGlou-  fhould  accufe  the  faid  Earl  of  Suffolk,  Duke 
cdter,8v.  of   Ireland,   and    the   reft  of  the   late  Mini- 

impeach  the  fl-ry 

Suffolk"  In  tne  mean  T'me  tne  Duke  of  Gloucefter, 
andthe  left  the  Earl  of  Arundel,  &c.  being  arrived  with 
of  the  late  their  Army  ztWaltham-Crofs,  the  14th  of  No- 
M"'J?ry^f  veniber,  fent  fome  of  their  Members  to  the 
fonlJfolT  King  at  Weftminftef,  to  charge  the  Archbifhop 

the  King 


Suffolk  is 
charged 
lUith  con- 
fpirrng  a- 
gainfi  the 
Duke  of 
Gloucef- 
ter. 


of  York,  the  Duke  of  Ireland,    the  Earl  of  Suf-     i?88. 
folk,   Chief  Juftice  Trefilian,  and   Sir  Nicholas  IlRich-1- 
Brambre,  with  High  Treafon.  Ks~s~*J 

The  King  demanded  what  they  would  have : 
They  anfwered,  That  the  Traitors  which  were 
about  him,  and  filled  his  Ears  with  falfe  Re- 
ports, might  be  punifhed  ;  for  it  was  better 
fome  few  ihould  die  for  the  People,  than  the 
whole  Nation  fhould  perifh. 

Whereupon  his  Majefty  fent  the  Lords  Com- 
miffioners a  fife  Conduct,  and  they  appeared 
before  his  Majefty  at  Weftminfter-Hall ;  where 
they  again  impeached  the  Archbifhop  of  York, 
the  Duke  of  Ireland,  &c.  of  High  Treafon, 
offering  to  maintain  the  Charge  by  fingle  Com- 
bat :  But  the  King,  having  appointed  the  Parlia- 
ment to  meet  the  next  Day  after  Candlemas,  told 
them  the  Controverfy  fhould  be  heard  and  de- 
termined there. 

But  the  Earl  of  Suffolk  fled  to  Calais,  zndThe  Earl  of 
the  Archbifhop  of  York  and  the  Bifhop  of  Bur-  SuJ°lk 
ham  abfconded  ;   while   the  Duke  of  Ireland*^™.. 
went  into  Chejhire,  Lancafhire,    and  Wales,  to  nifters  fly. 
raife  Forces  for  the  King,  and  oppofe  thofe  of 
the  difaffected  Lords.      The  Earl  of  Arundel  WeDuke 
afterwards  engaging   the  Duke  of  Ireland  at^l^'*nd 
Chipping  Norton  mOxfordfhire,  as  he  was  march-  cesfor  j£~ 
ing  to  London,   part  of  the  Duke's  Forces  re-  King. 
volted,  and  he  was  defeated,  and  forced  to  fly Is  defeated, 
into  Flanders.  2K#  t0 

In  the  mean  Time  Alderman  Brambre  held 
the    City   of  London   for   the  King,  and  was 
in  Expectation  of  being  joined  by  the  Duke  of 
Ireland  ;   but  the  Earl  of  Arundel  having  de-  London 
feated  the  Duke  (as  before  related)  and  appear-  fubmitted 
ing  with  his  victorious  Troops  before  theGates, tothe  Mal- 
the  Mayor  and  Citizens  of  London  thought  fit  co"tents- 
to  deliver  him  their  Keys.   After  which  all  Pla- 
ces fubmitted  to  the  difaffeded  Lords,    who<r|,     force 
compelled  the  King  to  give  them  Audience  m  the  King  to 
the  Tower.     They  appeared  indeed  in  an  hum-  give  them 
ble,  fuppliant  Pofture  before  his  Majefty ;  but  ■^idieTlce- 
brought  fuch  Numbers  of  armed  Troops  with 
them,    that  he  durft  deny  them  nothing ;  and 
here  again  they  appealed   (or  impeached)  the 
Duke   of  Ireland,  and  the  reft  of  the  King's 
Minifters,  of  HighTreafon:  After  which  Pro- 
clamation was  made,  That  a  Parliament  fhould 
be  held  the  Day  after  Candlemas,  where  the  ac- 
cufed  Lords  fhould  appear  and  anfwer  the  Charge 
of  the  Malecontents.     The  King  was  alfo  com-  j„j„ive 
pelled  by  the  Faction  to  iffue  Orders  for  the  ap-  Orders  far 
prehending  feveral  Minifters  and  Officers  of  his  apprehend- 
own  Houfhold,   and  thofe  who  had.  adhered  t0inf:hisown 
him;   and  Sir  Simon  Burleigh,  Sir  William  El-  MniJiers- 
man,  Sir  John  Beau  champ,  Sir  Thomas  Trevet, 
Sir  John  Salisbury,   and  Sir  Nicholas  Brambre, 
were  thereupon  taken  up,  with  many  others 
they  fufpected  to  be  in  a  different  Intereft ; 
but  the  Duke  of  Ireland,  the  Archbifhop  of 
York,  the  Earl  of  Suffolk,  and  Sir  Robert  Tre- 
filian, had  withdrawn  themfelves,  and  were  not 
to  be  found. 

TheParliamentmeetingtheDay  afterCandle-  The  fudges 
mas,  the  following  Judges  were  taken  off  the  tak 
Bench,  and  committed  to  the  Tower,  for  anfwer- the  BencJ}- 
ing  feveral  Queries  that  had  been  propofed  to 
them  by  the  King  at  Nottingham,  viz.  Sir  Ro- 
ger Fulthorp,  Sir  Robert  Belknap,  Sir  John  Ca- 
rey, Sir  John  Holt,  and  Sir  William  Burleigh, 

and 
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<[he  Par- 
liament o- 
penedwith 
a  Speech. 


*fhe  Duke 
cfGlou- 
cefter  and 
the  mal- 
content 
Lords  dejire 
to  purge 
themfelves 
of  the 
Charge  of 
Urea/on. 
rfhe  King 
obliged  to 
acknow- 
ledge them 
innocent. 
^The  Lords 
inftjl  '071 
their  Pri- 
vileges. 


rfhe  Mal- 
contents 
exhibit  g9 
Articles  a- 
gainjl  the 
King's  late 
Minijlry. 


and  John  Lofton  the  King's  Serjeant  at  Law, 
was  alfo  committed  with  them. 

The  Lord  Chancellor,  the  Biihop  of  Ely, 
opened  the  Parliament  with  a  Speech,  wherein 
he  declared  they  were  affembled  to  confider 
how  the  Diffractions  of  the  Realm  might 
be  ccmpofed,  the  King  better  advifed,  the 
Mal-adminiftration  of  the  late  Minifters  re- 
formed and  punifhed,  and  the  Kingdom  de- 
fended by  Sea  and  Land ;  declaring  that  all 
who  had  any  Grievances  to  be  redreffed  might 
be  heard.  Then  the  Duke  of  Gloucejier,  and 
the  other  fourdifaffecfed  Lords,  prefented  them- 
felves  before  his  Majefty,  and  faid,  they  came 
to  purge  themfelves  of  the  Treafons  laid  to 
their  Charge  by  the  accufed  Lords,  (of  the  late 
Miniftry.)  To  whom  the  Lord  Chancellor 
anfwered,  That  the  King  entertained  fuch  ho- 
nourable Thoughts  of  the  Duke  of  Gloucejier, 
that  he  could  not  believe  any  one  fo  near  allied 
to  him  would  be  concerned  in  any  treaibnable 
Attempt  againft  his  Majefty  :  For  which  the 
Duke,  and  his  four  Companions  (or  rather 
Accomplices)  returned  the  King  their  Thanks. 

The  Lords  Spiritual  and  Temporal  after- 
wards declared,  That  all  great  Matters  moved 
in  Parliament,  touching  the  Peers,  ought  to  be 
difcuffed  and  adjudged  by  the  Courfe  of  Parlia- 
ment, and  not  by  the  Civil,  or  Common  Law, 
in  inferior  Courts  ;  which  Claim  or  Declara- 
tion the  King  allowed. 

Then  the  five  Lords  Appellants  (the  Duke 
of  Gloucejier  and  his  Accomplices)  exhibited 
thirty-nine  Articles  againft  the  accufed  Lords, 
the  King's  late  Minifters  and  Officers  of  State. 

i .  And  firft,  they  charge  them  as  falfe  Trai- 
tors to  the  King  and  Kingdom,  in  taking  Ad- 
vantage of  his  Majefty's  tender  Age,  framing 
falfe  Stories,  and  making  him  entirely  their 
own  :  While  they  rendered  fufpected  his  loyal 
Lords  and  Leiges,  by  whom  he  ought  to  have 
been  governed.  That  thefe  Traitors  had  ac- 
croached to  themfelves  royal  Power,  by  enflav- 
ing  the  King,  and  leffening  his  Prerogatives, 
making  him  fo  obedient  to  their  Will,  that 
he  was  fworn  to  be  advifed  and  governed  by 
them. 

2.  The  Second  charges  the  Archbifhop  of 
of  York,  the  Duke  of  Ireland,  and  the  Earl  of 
Suffolk  again,  with  obliging  the  King  to  take 
the  Oath,  and  thereby  keeping  him  in  a  State 
of  Servitude. 

3.  The  Third  charges,  that  the  faid  three 
Noblemen,  by  the  Advice  of  Sir  Robert  Trefi- 
lian  and  Sir  Nicholas  Brambre,  would  not  per- 
mit the  great  Men  of  the  Kingdom  to  come  near 
the  King,  or  fuffer  them  to  fpeak  to  his  Ma- 
jefty, unlefs  in  their  Prefence  and  Hearing ;  ac- 
croaching to  themfelves  Royal  Power,  and  af- 
fuming  a  Sovereignty  over  the  Perfon  of  the 
King. 

4.  That  the  faid  five  late  Minifters  would 
not  fuffer  the  King  to  grant  any  Petitions  with- 
out their  Affent  •,  thereby  turning  the  Hearts  of 
the  great  Lords  from  his  Majefty,  with  Defign 
to  eftrange  his  Heart  from  the  Peers,  and  have 
the  fole  Government  of  the  Kingdom. 

5.  That  they  advifed  the  King  to  grant  the 
whole  Realm  of  Ireland,  and  divers  other  Caf- 
tles,  Lordfhips,  and  Manors,  to  the  Duke  of 
Ireland ;   and  to  make  divers  Grants  to  others 


of  the  Crown-Lands,    whereby  the  Kino-  was     13SS. 
fo  impoverifhed,    that  he   could  not  fupport  "Rich. 2. 
himfelf,  without  laying  Taxes  and  Impofitions  K*y~*r^J 
on  his  Subjects. 

6.  That  they  caufed  the  King  to  make  other 
Grants  of  the  Crown-Lands  to  their  Relations 
and  Friends,  of  whom  they  received  great 
Bribes. 

7.  That  they  ^caufed  the  King  to  grant  the 
faid  Duke  of  Ireland  and  others,  the  Jewels  of 
the  Crown,  and  the  Treafure  of  the  Kingdom, 
with  the  Tenths  and  Fifteenths,  given  by  Parlia- 
ment for  Defence  of  the  Realm,  to  the  Value  of 
one  hundred  thoufand  Marks  ;  and  caufed  many 
good  Ordinances  of  Parliament  to  be  interrupted. 

8.  That  they  put  Governors  into  the  Caftles 
and  Fortreffes  on  the  Frontiers  of  France  and 
Scotland,  who  were  not  qualified  for  fuch  Pofts, 
without  the  Confent  of  the  Realm,  whereby 
feveral  Countries  were  loft  to  the  Enemy. 

9.  That  they  would  not  fuffer  the  Laws  to 
take  their  Courfe ;  but  caufed  feveral  Judgments 
of  Parliament  to  be  reverfed  and  annulled . 

10.  That  they  had  caufed  feveral  Pardons  to 
be  granted  for  Treafons  and  Felonies. 

1 1  .That  they  advifed  the  King  to  make  the  faid 
Duke  King  of  Ireland,  and  excited  his  Majefty 
to  write  Letters  to  the  Pope  to  confirm  the  Grant, 
without  the  Knowledge  or  Affent  of  the  King- 
doms of  England  or  Ireland,  in  Difherifon  of  the. 
Crown  of  England,  and  to  the  Deftruftion  of 
the  Nation  of  Ireland. 

12.  That  the  faid  Sir  Nicholas  Brambre  had 
taken  two  and  twenty  Perfons  out  of  Newgate, 
fome  of  them  imprifoned  for  Debt,  and  others 
for  Criminal  Matters,  and  without  any  Procefs 
of  Law,  caufed  all  their  Heads  to  be  cut  off 
(but  one)  at  a  Place  called  the  Foul  Oak,  in 
Kent. 

13.  That  the  faid  accufed  Minifters  had  ta- 
ken great  Bribes  for  the  Maintenance  of  Suits  ; 
and  once  took  Bribes  on  both  Sides. 

14.  That  they  caufed  fome  Lords,  and  others, 
to  be  put  out  of  the  King's  Council. 

15.  That  the  laft  Parliament  requiring  the 
King  to  remove  the  five  Minifters  from  his 
Prefence,  they  caufed  the  King  to  command 
the  Mayor  of  London  to  kill  fuch  of  the  Lords 
and  Commons  as  were  not  of  their  Party  ;  in 
which  Execution  the  faid  Minifters  were  to  have 
borne  a  Part. 

1 6.  That  when  the  Mayor  and  Citizens  of 
London  hadrefufed  in  the  King's  Prefence  to  mur- 
der the  faid  Lords  and  Commons,  the  faid  five 
Minifters  prevailed  on  the  King  to  leave  the 
Parliament,  and  refufe  to  treat  with  them  on 
the  Affairs  of  the  Kingdom,  unlefs  they  would 
promife  not  to  profecute  the  faid  Minifters. 

.  17.  That  the  Parliament  hiving  affigned 
twelve  Lords  to  take  upon  them  the  Govern- 
ment of  the  Realm  for  one  Year,  with  the 
King's  Affent,  againft  which  no  Man  might 
advife  his  Majefty,  on  Pain  of  Forfeiture  of 
his  Goods  for  the  firft  Offence,  and  his  Life 
for  the  fecond  ;  the  faid  five  Minifters  infi- 
nuated  to  the  King,  that  the  faid  Ordinance  or 
Statute,  and  Commimon  in  Purfuance  of  it, 
were  made  to  defeat  his  Royalty  ;  and  diat  all 
thofe,  who  advifed  or  procured  die  framing  of 
them,  were  worthy  to  be  put  to  Death  as 
Traitors. 

18.  That 
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13S8.  18.  That  they  caufed  the  King  to  affemble 

iiRich.2.  certain  Lords  Juftices,  and  others,  without  the 
^^"^  Affent  of  the  Lords  Commiflioners  •,  and  de- 
manded their  Opinions  of  divers  fufpicious 
Matters,  by  which  the  King,  the  Lords,  and 
the  common  People  were  brought  into  great 
Trouble. 

19.  That  they  caufed  the  King  to  ride 
through  the  Nation,  and  fummon  the  Lords, 
„  Knights,  Efquires,  and  others  of  the  feveral 
Countries  before  him  ;  obliging  them  to  give 
Bonds,  or  take  Oaths,  to  ftand  by  him  againft 
all  People,  and  to  effect  his  Purpofe,  which 
was  then  the  Will  and  Purpofe  of  the  faid  trai- 
terous  Miniflers. 

20.  That  the  Realm  was  put  to  great  Trou- 
ble by  the  faid  Bonds  and  Oaths. 

21.  That  they  caufed  the  King  to  go  into 
diftant  Parts  of  the  Kingdom,  fo  as  the  Lords 
Commiflioners  could  not  advife  with  him  ;  and 
the  faid  Ordinance,  or  Statute,  was  thereby 
defeated. 

22.  That  the  faid  Duke  of  Ireland,  by  the 
Advice  of  die  faid  other  four  Traitors,  had 
without  the  King's  Commiflion,  or  other  fuf- 
ficient  Warrant,  madehimfelf  Chief  Juftice  of 
Chefter,  and  held  all  Manner  of  Places  there  ; 
and  alfo,  accroaching  to  himfelf  Royal  Power, 
had  raifed  Forces  in  that  County,  in  order  to 
deftroy  the  loyal  Lords,  and  others  the  King's 
liege  Subjects. 

23.  Alfo,  that  they  had  caufed  John  de  Blois, 
Heir  of  Britany,  and  the  King's  Prifoner,  to 
be  fet  at  Liberty,  without  Affent  of  Parlia- 
ment, or  any  fufficient  Warrant. 

24.  That  they  caufed  the  King  to  have  a 
great  Retinue,  to  whom  he  gave  Badges,  to 
impower  them  to  execute  their  faid  Treafons. 

25.  That  they  caufed  the  King  to  fummon 
before  him,  to  the  Caftle  of  Nottingham,  the 
Day  after  St.  Bartholomew  then  laft  pall,  di- 
vers Juftices  and  Lawyers,  and  there  conftrained 
them  to  fet  their  Hands  to  the  Anfwers  of  cer- 
tain Queftions  -,  by  means  whereof  thofe  about 
the  King  might  have  Colour  to  put  to  Death 
the  Duke  of  Glocefter,  and  the  other  Lords, 
who  in  the  laft  Parliament  were  ordained  to  have 
the  Governance  of  the  Realm. 

§>ueriesre-      (1.)  Thefirft  Queftionwas,  Whether  the  New 
foivedby     Statute,    Ordinance,    and   Commiflion,    were 

2  tfot?*'  hurtfbl  t0  the  Prerogative  ? 
tingham.       It was  unanimoufly  anfwered,  They  were  hurt- 
ful, because  againft  the  King's  Will. 

(2.)  How  they  ought  to  be  punifhed  that  pro- 
cured the  fame  ? 

Anfwered  unanimoufly,  They  deferred  Death. 

(3.)  How  they  ought  to  be  punifhed  that  mo- 
ved the  King  to  confent  to  the  making  them  ? 

Anfw.  They  ought  to  lofe  their  Lives. 

(4.)  How  they  fhould  bepunifhed  that  compel- 
led the  King  to  confent  to  the  faid  Statutes,  &c.  ? 

Anfw.  They  ought  to  fuffer  as  Traitors. 

(5.)  How  they  ought  to  be  punifhed  who  in- 
terrupted the  King  in  exercifing  his  Royal  Pre- 
rogative ? 

Anfw.  They  ought  to  he  punifhed  as  Traitors. 

(6.)  Whether  the  King  might  oblige  the  Par- 
liament to  difpatch  the  Bufinefs  propofed  by 
him,  before  they  proceeded  to  any  other? 

Anfw.  The  King  ought  to  have  the  Rule  and 
ordering  of  all  fuch  Articles  as  are  prefented  in 


Parliament ;  and  if  any  one  prefumed  to  go  contrary     1588. 
to  this  Rule,  he  ought  to  be  punifhed  as  a  Trai-  "Rich.  2. 
tor.  w-v^ 

(7.)  Whether  the  King  might  not  diffolve 
the  Parliament,  when  hepleafed? 

Anfw;  He  might. 

(8.)  Whether  the  Lords  and  Commons,  with- 
out the  King's  Affent,  might  impeach  his  Of- 
ficers and  Juftices  in  Parliament  ? 

Anfw.  They  might  not ;  and  he  that  did,  ought 
to  fuffer  as  a  Traitor. 

(9)  How  he  was  to  be  punifhed  who  moved 
the  Parliament,  that  the  Statute  wherein  Ed- 
ward, the  Son  of  King  Edward,  Great  Grand- 
father to  the  then  King,  was  indicted  in  Parlia- 
ment, might  be  fent  for?  By  Inflection  of 
which  Statute  the  faid  new  Statute  or  Ordinance 
and  Commiflion  was  devifed. 

Anfwered  unanimoufly,  That  as  well  he  that 
called  for,  as  the  other,  who  by  Virtue  of  the  faid 
Motion  brought  the  faid  Statute  into  the  Houfe, 
ought  to  be  punifhed  as  publick  Offenders  and 
Traitors. 

10.  Whether  the  Judgment  given  in  Parlia-' 
ment  againft  the  Earl  of  Suffolk  was  erroneous 
and  revocable  ? 

Anfw.  That  the  faid  Judgment  was  erroneous 
and  revocable  in  every  Part. 

Attefted  by  Alexander  Archbifhop  of  York, 
Robert  Archbifhop  of  Dublin,  John  BifhOp  of 
Durham,  Thomas  Bifhop  of  Chefter,  John  Bi- 
fhop  of Bangor,  Robert  Duke  of  Ireland,  Michael 
Earl  of  Suffolk,  John  Rippon  Clerk,  and  John 
Blake. 

26.  That  faid  five  Traitors  contrived  that 
the  faid  five  Lords  Appellants  (the  Duke  of 
Gloucefter,  &c.)  fhould  be  privately  indicted 
and  attainted  of  High  Treafon  in  London  or 
Middlefex  ;  and  for  that  End  procured  Thomas 
Hufke  to  be  made  Under-Sheriff  of  Middlefex , 
who  undertook  that  the  faid  Indictments  and 
Attainders  fhould  be  accomplifhed :  That  for  the 
better  effecting  their  faid  Treafons,  they  caufed 
the  King  to  fend  Letters  by  one  John  Rippon 
Clerk,  to  the  Mayor  of  London,  to  arreft  the 
Duke  of  Gloucefter,  and  others  ;  and  one  John 
Blake  carried  a  Bill  of  Information  to  the 
Mayor  againft  them,  by  which  they  were  to 
be  indicted  and  attainted ;  which  Information  fet 

forth:  "That  the  Appellants,  and  feveral  other  jninfor- 
"  of  the  Lords  and  Commons,  had  traiteroufly  mation 
"  confpiredand  confederated  to  make  a  Statute  drawn  up 
"  and  Commiflion  againft  the  Royalty  of  the  Ja'"fijhe 
"  King,  and  in  Derogation  of  his  Crown,  and  iJLj^ 
"  conftrained  the  King  to  pafs  it  againft  his 
"  Will ;  and    had  traiteroufly   hindered   the 
"  King  from  exercifing  his  Royalty,  to  the 
"  great  Difherifon  of  his   Majefty,    and    in 
"  Derogation  of  his  Crown  :"  And  that  the  faid 
traiterous  Miniflers  fet  a  Watch  to  give  Notice 
of  the  Duke  of  Lancafter's   landing,  that    he 
might  be  arrefled  on  his  Arrival. 

27.  That  the  faid  five  Miniflers,  the  Duke 
of  Ireland,  &c.  alfo  poffeffed  the  King,  that  all 
who  caufed  the  faid  Statute,  &c.  to  be  made, 
had  thereby  a  Purpofe  to  degrade  him,  and  fi- 
nally to  depofe  him  •,  and  caufed  him  to  hold 
them  as  Enemies  and  Traitors. 

28.  That  the  faid  five  Miniflers  advifed  his 
Majefty,  by  his  own  Power,  and  by  the  Afli- 
ftance  of  his  Enemies  of  France,  to  deftroy  the 

2  faid 
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1388.    faid  Lords,   and  others,   who  affented  td  the 
1  iRich.2.  making  the  faid  Statute  as  privately  as  might  be. 

29.  That  they  advifed  his  Majefty  to  fend 
Letters  to  the  King  of  France,  requefting  that 
Prince  with  all  his  Power  and  Advice,  to  be 
aiding  and  aflifting  in  deftroying  the  faid 
Lords,    &c. 

30.  That  the  faid  Archbifhop,  Duke  of  Ire- 
land&nd  Earlof5«jf0/£,accroachingto  themfelves  ! 
Royal  Power,  caufed  his  Majefty  to  promife 
thcFrench  King,  for  fuch  Aid  and  Afliftance,  to 
furrender  to  him  Calais,  and  all  other  Fortreffes 
on  the  Confines  of  Picardy  and  Artois,  with  the 
Towns  of  Cherhurgh  and  Breft. 

3 1 .  That  the  faid  five  Minifters  had  con- 
trived an  Interview  between  the  faid  Kings  of 
France  and  England  in  the  Marches  of  Calais ; 
where  the  faid  Thomas  Duke  of  Gloucefter,  Ri- 
chard Earl  of  Arundel,  and  Thomas  Earl  of 
Warwick,  with  feveral  others,  were  to  have 
been  treacheroufly  murdered. 

32.  That  they  caufed  the  King  to  fend  for 
fafe  Conducts  from  France,  for  Sir  John  Salis- 
bury, Sir  John  Lancafier,  and  others,  who  were 
to  go  over  to  France  to  put  the  faid  Treafon  in 
Execution. 

3  3 . That  the  faid  Sir  Nicholas  Brambre,  and  o- 
thers  of  the  faid  Traitors,  went  into  the  City  with- 
out the  King's  Knowledge  ;  and,  in  his  Name, 
caufed  all  the  Trades  in  the  City  to  fwear  to 
perform  divers  Matters  not  lawful ;  and  parti- 
cularly, to  keep  and  maintain  the  King's  Will 
and  Purpofes  to  their  Power  againft  all  Rebels  •, 
and  that  they  would  live  and  die  with  him 
againft  all  thofe  who  fhould  defign  any  Trea- 
fon againft  the  King ;  and  for  that  Purpofe 
fhould  appear  on  the  Summons  of  the  Mayor, 
and  be  ready  to  refift  all  fuch  Traitors :  Their 
Defign  being  to  engage  the  People  of  London  to 
raife  their  Power ,  to  deftroy  the  faid  loyal  Lords 
and  others. 

34.  That  the  faid  Minifters  caufed  to  be 
proclaimed  through  London,  That  none  of  the 
King's  Subjects  fhould  aid  or  afiift  the  Earl  of 
Arundel,  but  avoid  all  his  Party,  upon  Pain 
of  being  proceeded  againft  as  Rebels. 

25.  That  the  faid  Sir  Nicholas  Brambre,  by 
the  Advice  of  the  faid  other  Minifters,  caufed 
it  to  be  proclaimed,  that  none  fhould  fpeak  ill 
of  the  faid  evil  Minifters,  upon  Pain  of  forfeit- 
ing all  they  had. 

36.  That  the  faid  five  Minifters  caufed  She- 
riffs to  be  made,  that  they  might  get  fuch  Per- 
fons  returned  Knights  of  the  Shire  as  they 
fhould  name. 

37.  That\they  caufed tej  the  King  to  fend 
Letters  to  thi^  Sheriffs  and  other  Officers,  to 
affemble  all  their  Power  to  join  the  Duke  of 
Ireland  againft  the  faid  Lords  Appellants,  and 
to  make  War  upon  them. 

3&.  That  they  caufed  the  King  to  write  to 
the  Duke  of  Ireland,  that  they  were  all  ap- 
pealed (impeached)  of  Treafon,  and  that  he 
had  given  a  Day  till  next  Parliament,  and  ta- 
ken both  Parties  into  his  Protection :  But  that, 
if  the  Duke  of  Ireland  fhould  have  fufficient 
Power,  he  fhould  however  march  on  and 
come  to  him,  and  that  he  would  meet  him 
with  all  his  Forces,  and  venture  his  Royal 
Perfon ;    and  that  he  and  the  whole  Nation 


were  in  great  Danger,  if  they  \vere  not  relieved  t     1 3gS. 
This  the  Duke  was  to  declare  to  the  People,  and  llRlch-^' 
to  affure  them,  that  the  King  would  pay  them  ^/"v^s 
all  their  Wages.  By  Virtue  of  Which  Letters  the 
faid  Duke  raifed   great  Numbers  of  Men  at 
Arms,    and  Archers,    in  Lancajhire,  Chefhirk, 
Wales,  and  elfewhere,  to  deftrOy  the  faid  Lords; 
and  all  others  who  affented  to  the  faid  Statute, 
Ordinance,   and  Commifilbn. 

39.  The  laft  Article  charges  the  Duke  of 
Ireland  with  raifing  the  faid  Forces,  and  march- 
ing with  them  from  the  County  of  Chefter  to 
Raicote-Bridge  in  Oxfordfbire^  in  order  to  de- 
ftroy the  faid  Lords  Appellants,  viz.  Thomas 
Duke  of  Gloucefter  Conftable  of  England,  Henry 
Earl  of  Derby  (who  afterwards  ufurped  the 
Throne)  Richard  Earl  of  Arundel,  Thomas 
Earl  of  Warwick,  and  Thomas  Earl  Marfbal, 
accroaching  to  himfelf  Royal  Power,  and  dif- 
playing  the  King's  Banner  in  his  Army,  againft 
the  State  of  the  King  and  his  Crown. 

Then  the  Lords  Appellants  declared,  they  <ithe  late 
were  ready  to  prove  every  Article  >    and  the  Mimftry 
Perfons  appealed  (the  late  Minifters)  were  fo-^JJ^ 
lemnly   fummoned  to  appear  and  anfwet  the  andanfwer 
Appellants :  And  the  Parties  accufed  not  ap-  the  Am- 
pearing,  the  Lords  Appellants  demanded,  that cIel- 
they  might  be  adjudged  and  convicted  of  the  faid 
Treafons :  But  the  King  ordered  the  Lords  to 
examine  the  faid  Articles ;  and  the  Juftices,  Ser- 
jeants, and  other  Sages  of  the  Law,  were  com- 
manded to  give  their  Advice  to  the  faid  Lords  <fhe  oj^, 
of  Parliament,  how  they  ought  to  proceed  in  declare,  the 
the  faid  Appeal :    Whereupon  the  faid  Juftices,  fadjppeal 
Serjeants,  &c.  declared,  That  the  faid  Appeal or   *m~ 
was  not  made,    or  brought,  according  as  the  onefobeiUe" 
Law  or  the  other  required.  gatty 

However,  the  Lords,  by  the  Affent  of  the  brought. 
King,  refolved,  That  this   Appeal  was   well  The  Lords 
and  duly  brought,  according  to  the  Laws  and  refitoe,  it 
Courfe  of  Parliament,  by  which  they  would  ad-  J"*  jj^jj" 
judge  of  it :  Then  the  Appellants  demanded  y  r°  s 
again,  that  the  Default  of  the  Parties  accufed 
might  be  recorded  •,  and  the  faid  Chancellor 
(the  Bifhop  of  Ely)  in  the  Name  of  the  Clergy  i 
declared,  that  they  could  not  by  any  Means  be 
prefent  at  Proceedings  where  Sentence  of  Death 
was  to  be  paffed  •,  and  the  Clergy  delivered  in 
a  Proteftation  in   Writing,    importing,  That  Zbi  Clergy 
neither  in  refpetl  of  Favour,  or  for  fear  of  any  Pr"^ft  they 
Man* s  Hate,  nor  in  hope  of  Reward,  they  de-co^u"otbf 
fired  to  abfent  themfelves ;  but  only  as  they  were  f,e  perent 
bound  by   the  Canon,  not  to  be  prefent  at  any  where  Sen- 
Man1  s  Arraignment  or  Condemnation  ;  and  they  *«*«  of 
fent  the   like   Proteftation  to  the  Commons,  ?/£*%% 
which  was  allowed  of.  *      ^' 

On  the  13  th  of  February  the  Bifhop  of  Tor k,  Four  of  the 
the  Duke  of  Ireland,  the  Earl  of  Suffolk,  and  Minifters 
Sir  Robert  Trefilian,  being  fummoned  a  third  c™£™eJs 
Time,  their  Defaults  were  recorded  -,  and  the  ^wr^,  ' 
Lords  declared  fourteen  of  the  Articles  to  be 
Treafon,  and  by  Affent  of  the  King,  did  ad-, 
judge  the  faid  four  Minifters  to  be  guilty  of 
High  Treafon,  and  that  they  fhould  be  drawn 
and  hanged  as  Traitors  to  the  King  and  King- 
dom, and  their  Lands  and  Tenements,  Goods 
and  Chattels,  forfeited. 

On  the  1 7th  of  February,  Sir  Nicholas  Bram-  J/rNicho- 
bre,  the  fifth  of  the  faid  accufed  Minifters,  being  i3^"10],, 
in  Cuftody  in  the  Tower,  was  brought  before  ^j/jy*- 
C  the  a. 
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1 3 S3,    the  Parliament,  'and  charged  with  the  Treafons 
f^^j'  contained  in  the  faid.  Articles,   when  he  defired 
Time  to  prepare  for  his  Defence,  which  was 
denied,    and  the  Judges  required  him  to  an- 
fwer   immediately  and  diftinctly  to  the  faid 
Offers  to    Treafons.  Whereupon  he  declared,  he  was  ready 
char  him-  to:  fight  with  any  Man  that  mould  brand  him 

^alleCom-  w^  t^at  ig^^i™0118  Mark <;  and  the  Appel- 
\m,  lants  declared  they   were  ready   to  accept  the 

Challenge.  'But  the  Lords  refolved,  that  Bat- 
tel did  not  lie  in  this  Cafe,  and  that  the  Matter 
mould  be.  determined  in  Parliament. 

In  the  mean  Time  the  Rabble  came  down 

come  down  c  T       -,  ,  i-ir  tiit 

to  the  Par-  *rom  'London,.,  and  complained  or  manifold  In 


<fhe  Mob 


This    being    reported  to   the 
of  Canterbury  and    the  Bifhops, 
tired    into  the   King's   Chamber   while  ■  thefe 


ArchbifhOp     i?SS. 
who  were  re-  "&*«&:£• 

The  Lords 


liament 
Houfe,  to 
Accufe 
him. 


Ufed  bar- 

laroujty. 


%  Ni- 
cholas ,, 
Brarribre 
extent**. 


juries  committed  by  Sir  Nicholas  Bramhre-,  and 
while  the  Cafe  of  this  Knight  was  under  'De- 
bate, the  Lord  Chief  Juftice  Trefilian,   being 
apprehended,  in  a  Houfe  in  Palace-Yard,    was 
dragged   into     the    Hall    by    the    Soldiers. 
Lord  Chief  It  was  demanded  of  him,  what  he  could  fay, 
Jnftke      why  Judgment  mould  not  be  executed  upon 
ZpeheZ  h'm^Bw/the   Compiler   of  this  Volume  of 
ed,andor-  Trials-..,  .tells  lus,    he  had    nothing   to   fay  for 
deredtobe  himfelf,  and  that  thereupon  he  was  fent  to  the 
executed.     Tower,,  from   whence   he   was   dragged  on  a 
Hurdle  to  the  Gallows  •,    and  that  he  refufed 
to  mount  the  Ladder,  till'he  was  beaten  with 
Clubs,  and  forced  up*  and  then  he   told  the 
Hangman. he  mould  .not  die. as  long  as  he  had 
Ridiculous  an7  Thing   about  him :  Whereupon  he  was 
Account  e/ftripped,  and  certain  Images  were  found  like 
Charms  a-  the^Signs.in.  .the  Heavens,  and  the  Head  of  a 
boittlnm.    Devirpainted,  and  the  Names  of  many  De- 
vils written  in  Parchment ;  which  being  taken 
away,  he  was  hanged  naked  for  fome  Time, 
and  then.his  Throat  was  cut  -,  and  his  Body, 
having  hung  till  Morning,  was  given  to  his 
■■•Wife,  who  buried  it  in  Grey-Friers. 
L.Sir  Nicholas  Bramhre  being  brought  before 
the   Parliament  again  the  20th   of  February, 
and  ibciEg  able  to  make  no  anfwer  to  the  Ar- 
ticles (fays  the  Compiler)  the    like  Sentence 
was  pronounced  againft  him  •,  and  he  was  drawn 
upon   a  Hurdle  from  the   Tower  to  'Tyburn, 
where    he    fhewed    himfelf    very    penitent, 
and  begged  Pardon  of  all  he  had  offended, 
particularly  of  one  Northampton,  who  attend- 
ed his  Execution,  and  whofe  Father  had  been 
\  Mayor  of  London,  and  wrongfully  accufed  by 
Bramhre  of  a   Confpiracy  againft  the   State, 
lor  which  Northampton's   Lands  were  confis- 
cated, and  he  very   hardly  efcaped  with  his 
Life. 
<ZyV   '    .  After  thefe' Executions,  viz.   on  the  2d  of 
'Jruhef     March,  Sir  Robert  Belknap,  '■  Sir  John  Holt,  Sir 
hityinihed;  R0ger  Fulthorpe,  Sir  William  Burleigh,  and  Sir 
S$$*$  John  Carey,  the  Judges  who  had  anfwered  the 
King'-si.  '(Queries  at  Nottingham,  together5' with 
kwro>      John  Lohatt,  -the  King's  Serjeant  at  Law*,  ha- 
"'v-"i';     ving  been  impeached  by  the  Commons,  were 
&%eir  De-  called  to  anfwer  before  the  Lords.    They  faid 
fence.         jfi  their  Defence,  that  the  Anfwers  they'  Were 
charged   with   were   not  the   fame   they  had 
given;  -and  that  they -were  threatened    and 
forced  to  fign  them  by  the  Arcbbifhop  of  lork, 
the  Duke 'of  Ireland,  and  the  Earl   of  Suffolk  -. 
and  defired  they  might   be    mercifully  dealt 
Condemned  with.     However,  the  Lords  thought  fit  to  ad- 
asTrtHars.  jucjge  tfam  ay  to  De  Traitors,  and  paffed  Sen- 
tence.-on  them  to   be  drawn  and   hanged   as 
fuch. 


Caufes  were  trying,  they  returned  to  the  Par-  Spiritual 
liament  Houfe,  and  begged  of  the  King  and  intrepofe, 
Peers,  for  the  Love  of  God,  the  Virgin  Mary,  ar>dIa™ 
and  all  Saints,  they  would  not  put  the  Judges  *heirLives- 
to  death  :The  five  Lords  Appellants  alfo  thought 
fit  to  interpofe,  and  defire  their  Lives  might 
be  fpared  :  Whereupon  they  were  remanded  to 
the   Tower,    and   afterwards  banifhed  to  Ire- 
land. 

John  Blake,  the  King's  Council,  being  im-  Blake  and 
peached  by  the  Commons  for  drawing  up  the  Uske 
faid  Queries,  and  contriving  the  Death  of  the  im^"f* 
faid  Lords  Appellants  j   and  Thomas  UJke,  for  aMtrt"L 
procuring  himfelf  to  be  made  Under-Sheriff, 
in  order  to  get  them  indi&ed  and  attainted, 
were   brought  before  the  Lords,  the  third  of 
March,  to  anfwer  that  Charge.  They  faid  in  their 
Defence,  that  what  they  had  done  was  by  the 
King's  Command :  But  the  Lords  replied,  Bus 
Excufe  made  their  Crime  the  greater  ;  for  they 
knew  the   Minifters  had  accroached  to  them-  Condemned 
felves  Royal  Power,  and  that  it  was  theirs,  and  a"d  exe- 
not  the  King's  Command,  and  paffed  Sentence  cuted- 
on  them  as  Traitors ;  in  purfuance  whereof  they 
were  executed  the  fame  Day. 

On  the  6th  of  March  Thomas  Biftiop  of  Chi-  Biftopof 
chefter,  being   impeached  by   the   Commons,  Chichef- 
fbr  exciting  and  threatening  the  Judges,  to  make  ter  tried- 
them  fign  the  faid  Queries  and  Anfwers,  and 
for  concealing  what  they  had  done,  was  brought 
before- the  Parliament,  and  anfwered,  that  the -Avm  the. 
Judges  were  not  excited  or  charged  to  fay  any  -Ju^ei 
Thing  but  what  the  Law  was  ;   and  as  to  his  hauled. 
concealing  the  laid  Treafon,  he  was  under  En- 
gagements not  to  difcover  it. 

On  the  1 2th  of  March,   Simon  de  Burleigh,  Burleigh, 
John    de   Beauchamp,    James  Baroverfe,    and  Beau- 
John  Salisbury,  were  brought  to  the  Bar  of  the  £hamP> 
Houfe  of  Lords,  being  impeached  for  the  firft     °'tne 
of  the  faid  Articles,  and  for  concealing  the  faid 
Treafons ;    and   Simon   de  Burleigh,    and  John 
Beauchamp,     were   charged    alfo  as   principal 
Aclors  in  the  faid  Treafons.    To  which  they 
all  pleaded  Not  guilty  ;  and  Sir  Simon  Burleigh 
being  a  popular  Man,  great  Intereft  was  made 
to  fave  him  :  But  at  length,  on  the  5th  of  May,  Condemned 
Sir  Simon  was  condemned  as  a  Traitor,   and  andexe- 
beheaded  on  Tower-Hill,  the  King  pardoning  c"ted. 
die  reft  of  the  Sentence.    Sir  John  Beauchamp, 
Steward  of  the  King's   Houfhold,    Sir  James 
Baroverfe,    and  Sir  John  Saliflrury,  Gentlemen 
of  the  Privy  Chamber,  alfo  were  condemned: 
The  two    firft  were  beheaded  on  Tozver^Hill, 
and  Sir  John  Salifbury    was  drawn  to  Tyburn 
and  hanged  there.   TheBifhop  of  Chichpfter  alfo  ^ijkep  of 
was  condemned;  but,  he  being  the  King's  Con-  Chichef- 
feffqr,   was  only  banifhed  to  Ireland.  ^ con- 

From  '  thefe  numerous  Conviclions  and  Execu-   em"e">but 

1  ■  7/    7    7     tt  -r»  pardonedas 

hons,  this  was  called  the  Universal  1jarlia-  t0  ijfe_ 

MENT. 

Thefe  Proceedings  have,  fince  the  Revolution,  Remarhson 
been  mightily  cried  up,  as  Precedents  for  futnr  b  the  Trials 
Ages  to  imitate;  but  if  we  come  to  examine  °/r?efiff 
them  with  a  little  Attention,  poffibly  there  are  ticeTrefi- 
few  People  that  would  defire  to  fee  them  copied  iian,  and 
in  every  Inftance.  *♦  the  reft  of 

The  difaffe&ed  Lords  had  infafed  fuch  a  %%?£' 
Spirit  of  Difcontent  into  the  Members  of  Par-  a^o-m- 

liament  cm. 
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ij8#,     liametit  againft  the  Adminiftration,    that  not- 
■iiKich.2.  widiftanding   the  French  King  was  upon  the 
Vy-v<o  p0fnt  of  invading  the  Kingdom  with  a  prodi- 
gious Fleet  and  Army ,    and  the  Miniftry  had 
raifed  two  hundred  thoufand  Men  to  oppofe 
the  Delcent,     the  Parliament  would  not  grant 
the  King  one  Penny  towards  the  Defence  of 
'r  Country,  urd'ejfs  lie  would  con  lent  to  the 
Rulu  of  thofe  Noblemen  who  had  ferved  him 
with  the  greateft  Fidelity  and  Affection.     In 
::  Words ,   So  great  was  the  Hatred  they 
crtabied  againft  the  Lords  in  the  Admini- 
jtrhHon',  that,  in  order  to  ruin  them,    the  Parlia- 
it  fcrutled  not  to  hazard  the  Lofs  of  the  whole 
Kingdom,  telling  the  King,  the  Confifcations  of 
the  Eftates  of  his  Minifters,  who  had  mifbe- 
haved  themfelves,  were  furHcient  to  anfwer  the 
Occafions  of  the  State  ;  in  which  obflinate  and 
perverfe  Temper,  I  prefume,  no  Body  defires 
to  fee  future  Parliaments  imitate  them. 

They  afterwards  compelled  the  King  to  dif- 
place  feveral  of  his  Minifters,  and  to  transfer 
his  Authority,  (and  indeed  a  greater  Authority 
than  ever  any  King  of  England  exercifed)  to 
certain  Fords-,  among  which  were  the  Duke  of 
Glocejler,  the  Earl  of  Derby,  the  Earl  c&Arun- 
d'el\    and  other   Malcontents,  who  were  in  a 


We  might 


juftly    expect:,    when  the  Mai-     1388. 
contents  were  thus  triumphant,  All  that  Malice  *  lRich-2- 
could  fuggeft  in  the  Profecution  of  the  Kind's  ^^^^ 
Minifters-,     and  accordingly   we   find  almoft 
every  poffible  Crime  laid  to  their  Charge  in 
the  thirty-nine  Articles   exhibited  againft  the 
Miniftry.     But  it  is  obvious,  even  from  thofe 
Articles,   that  the  Treafon  they  were  profecut- 
ed  for,  was  Treafon  againft  the  Malcontents, 
and  not  againft  the  King.     Their  advifing  his 
Majefty  not  to  fuffer  himfelf  and  his  Subjects 
to  be   tyrannized    over     by    the    difaffe&ed 
Lords,   was  the  grand  Offence,   whatever  elfe 
was  pre  tended. 

They  charge  the  Miniftry,  indeed,  with  im- 
pofing  upon  the  King  in  his  tender  Age,  in- 
sinuating themfelves  into  his  Favour,  and 
keeping  all  others  at  a  Diftance  they  did  not 
like  ■,  which  are  Arts  poffibly  practifed  by 
moft  Minifters :  But  as  to  the  King's  tender 
Age,  he  was  now  Eighteen  or  Nineteen,  and 
might  be  allowed  the  Liberty  fure  of  chufing 
his  own  Servants,  and  adminiftring  the  Go- 
vernment, without  delegating  his,  Authority  to 
others,  much  lefs  to  his  Enemies. .  We  find 
Edward  III.  his  Grandfather,  took  upon  him 
the  Adminiftration  of  the  Government  before 


Confpiracy  to  depofe  him :  And  when  the  King  ;Jae  arrived  at  thefe  Years  ;   and  by  what  Law 


refumed  his  Authority,  and  reftored  the  Mi 
rafters  they  had  forced  him  to  difplace  and  pu- 
nifh,  they  railed  an  Army  to  compel  his 
Majefty  to  yield  to  their  Demands,  and  efta- 
blifti  their  Tyranny  over  himfelf  and  his  Sub- 
jects, caufing  fuch  a  Houfe  of  Commons  to 
be  retained  by  their  Influence,  as  were  abfo- 
lutely  at  their  Devotion  ;  and  they  had  already 
made  a  Majority  in  the  Houfe  of  Lords. 

It  was  when  the  Kingdom  was  in  the  ex- 
trerneft  Danger  of  a  French  Invafion,  Anno 
13S6.  that  they  compelled  the  King  to  turn 
ou::  his  Treasurer  the  Bifhop  of  Durham,  and 
die  Ea:l  of  Suffolk  the  Chancellor,  and  im- 
•d  the  Earl  of  high  Crimes  and  Mifde 


then  was  King  Richard  to  be  treated  as  a  Minor 
at  a  more  advanced  Age  ?  Befides,  I  do  not 
know  any  Law  that  gives  the  Houfe  of  Lords 
the  Guardianfhip  of  the  King,  if  he  was  ftill  to 
be  looked  upon  as  an  Infant.  They  charge  the 
Miniftry,  indeed,  with  affuming,  or  accroach- 
ing to  themfelves,  Sovereign  Power,  and  keeping 
the  King  in  a  State  of  Servitude,  but  it  is  evident, 
this  was  what  they  were  aiming  at  and  endea- 
vouring themfelves  -,  and  their  greateft  Quarrel 
with  the  Minifters  was,  that  they  ftood  in  the 
Way  of  thefe  difaffected  Lords,  and  prevent- 
ed their  putting  their  Plot  in  Execution.  And 
as  to  the  principal  Article,  the  Twenty-fifth, 
That  they  had  obliged  the  Judges  to  give  their  0- 


rrieanors';  but  if  we  take  a  View  of  the  Arti-  \pinions  on  certain  Queries  put  to  them, 

cles  againft  the  Earl,  it  is  no  fmall  Argument  j      It  feems  they  gave  their  Opinions  voluntari 

of  his  Innocence,  that  they  could  find  lb  little  j  ly,  and  moft  of  their  Anfwers  were  very  juft. 


to  accufe  him  of;  and  would  the  Compiler  have 
favoured  us  with  his  whole  Defence,  probably 
it  would  have  appeared  no  more  than  a  mali- 
cious Profecution,  to  deprive  him  of  that  Poft, 
and  put  one  of  their  own  Creatures  in  his 
Room. 

Certain  it  is,  the  King  looked  upon  it  as 
fuch,  and  accordingly  foon  releafed  die  Earl, 
and  recalled  him  to  the  Council-Table,  toge- 
ther with  the  Duke  of  Ireland,  another  Object 
of  their  Envy»  whom  they  had  driven  from 
his  Majefty,  and  eonfifcated  his  Eftate  •,  and 
his  Majefty 's  entertaining  thefe  Noblemen  in 
his  Service  again,  was  held  a  fufHcient  Ground 
for,  their  breaking  out  into  actual  Rebellion, 
and  raifmg  fuch  a  formidable  Army,  as  neither 
the  King  or  his  Minifters  could  afterwards  pro- 
mife  themfelves  any  Security.  No  Wonder, 
therefore,  that  the  Duke,  of  Ireland,  the  Earl 
of  Suffolk,  and  the  reft  of  the  Miniftry,  fled 
from  their  Rage.  .What  could  they  expect 
from  a  Parliament  chofen  and  influenced  by 
their  mortal  Enemies,  and  fupported  by  aiv 
Army  of  forty  thoufand  Men  ? 


What  fhould  we  fay  to  a  parcel  of  difcontent- 
ed  Lords,  at  this  Time  of  Day,  that  fhould 
compel  the  King  to  turn  out  his  Minifters, 
and  punifh  them  for  obeying  his  Commands, 
and'  even  to  inveft  their  factious  'Leaders  with 
Legislative  Authority?  What  is  this .  fhort ,  of 
Treafon  ? 

And -as  to  that  Queftion,  Whether  the  King 
can  diffolve  the  Parliament  ?  Does  any  one  make 
a  Doubt  of  it  ?  And  yet  this  js  one  of  thofe 
Queries,  for  the  refolving  of  which  the  Judges 
were  impeached  of  High-Treafon. 

And  when  it  was  moved  to  bring  the  Pro- 
ceedings againft  Edward  II.  into  Parliament, 
as  a  Precedent  for  them  to  refift  and  depofe 
Ricbardll.  What  was  this  fhort  of  Treafon,  as 
the  Judges  refolved  it?  Efpecially  when  it  was 
notorious,  that  the  difaffecled  Lords  intended 
to  depofe  King  Richard,  and  even  threatened 
him  with  it  to  his  Face,  if  he  would  not  com- 
ply with  them  in  the  Ruin  of  his  Minifters. 

The  Malecontehts,  indeed,  charges  the 
King  and  his  Minifters  with  inviting  over 
the  French,    to   affift    in    making  him  abfo- 

lute: 
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i?  88  lute  :  But  as  it  is  acknowledged  by  all  Hifto- 
] [i  Rich. 2.  rianS)  that  no  Miniftry  ever  exerted  themfelves 
^^^  more  effectually  in  the  Defence  of  the  King- 
dom*  when  the  French  were  about  to  invade 
it,  this  ought  to  be  looked  upon  as  a  malicious 
Calumny,  raifed  only  to  captivate  the  People, 
and  give  them  ill  Impreflions  of  the  Court. 

Another  Article-  we  find  was,  that  the  Mi- 
niftry appointed  fuch  Sheriffs  as  might  be  fer^ 
viceable  to  them  in  Elections  •,  and  if  this  were 
Treafon,  I  doubt  every  Miniftry  has  been 
guilty  of  it  from  that  Day  to  This :  But,  ad* 
mitting  that  the  Facts  laid  in  the  Articles  were 
Treafon,  the  Proceedings  againft  thefe  Mini- 
fters  were  certainly  illegal,  unjuft,  and  cruel. 
All  the  Judges  (who  were,  at  that  Time,  of  the 
difaffected  Lords  own  chufing)  with  the  reft 
of  the  Lawyers,  called  to  their  Affiftance  on 
thisOccafion,  were  unanimous  in  their  Opinions, 
That  the  Appeal  for  Impeachment  J  of  thefe  Mini- 
Jiers  was  not  made  or  brought  according  to  Law. 
The  Lords,  indeed,  influenced  by  the  Faction, 
refolved  the  direct  contrary.  But  if  the  Judges 
and  Lawyers  do  not  underftand  what  our  Con- 
ftitution  is,  who  muft  we  have  recourfe  to,  for 
Satisfaction  in  fuch  Difputes  ?  I  doubt  we  fhall 
not  find  many  in  either  Houfe  that  underftand 
it  much  better-,  and,  indeed,  fuch  Prefent-. 
ments  are  not  at  this  Day,  nor,  as  I  remember, 
have  ever  been  fince,  held  to  be  legal :  For 
thefe  Minifters  were  not  appealed,  or  impeach- 
ed, by  the  Houfe  of  Commons,  but  by  the  five 
difaffetled  Lords.  And  it  will  be  admitted  by 
all,  that  have  any  Knowledge  in  parliamentary 
Affairs,  that  one  Lord,  or  one  Party  of  Lords, 
cannot  impeach  another.  But  thefe  Noblemen 
went  a  Step  further  •,  for  here  were  two  Com- 
moners, viz.  Sir  Robert  Trcfilian  and  Sir  Ni- 
cholas Brambre,  included  in  the  fame  Impeach- 
ment ;  fo  that  the  Lords  made  themfelves  both 
Profecutors  and  Judges  -,  and  that  of  Com- 
moners as  well  as  Peers,  which  I  believe  the 
Commons,  at  this  Day,  would  fcarce  acquiefce 
in. 

There  was  this  further  Injuftice  and  Irregu- 
larity in  this  Proceeding,  that  moft  of  the  Lords 


impeached  were  condemned  unheard :  But  here  i ?88. 
was  the  Name  of  a  Parliament,  fupported  or  "Rich-2- 
influenced  by  an  Army  of  forty  thoufand  Men,  K~r>rsJ 
and  that  gave  a  Sanction  to  all  their  Proceed- 
ings, Right  or  Wrong.  Indeed  they  compel- 
led the  King,  afterwards,  to  pafs  an  Act  in  the 
fame  illegal  Parliament,  to  confirm  their  Pro- 
ceedings ;  but  this  could  not  warrant  the  Injuf- 
tice of  thefe  Sentences,  which  were  pronounced 
when  there  was  no  Act,  or  Law,  to  countenance 
them  :  And,  befides,  we  meet  with  an  Act  af- 
terwards, in  this  very  Reign,  viz.  21  Ri- 
chard II.  Cap.  12.  which  declares  all  the  Pro- 
ceedings againft  the  faid  Minifters,  and  others, 
in  the  i  ith  Year  of  the  laid  King,  to  be  illegal 
and  unjuft,  and  reverfes  the  feveral  Judgments 
given  againft  them  •,  and  declares  further,  that 
the  Judges,  who  had  anfwered  the  Queries  put 
to  them  at  Nottingham,  had  given  their  An- 
fwers  as  good  and  lawful  liege  People  of  the 
King  ought  to  do  -,  and  that  the  faid  Parlia- 
ment holden  in  the  nth  Tear  of  this  King,  fhoidd 
be  clearly  annulled,  and  holden  for  none,  as  a 
Thing  made  without  Authority,  and  againjl  the 
Will  and  Liberty  of  the  King,  and  the  Right  of 
his  Crown. 

And  Reftitution  was  ordered  to  be  made 
to  thofe,  that  were  then  living,  who  had  fuffered 
by  thofe  unjuft  Sentences,  and  to  the  Heirs 
of  thofe  that  were  dead. 

//  is  obfervable  the  Compiler  of  this  Volume  of 
State  Trials,  takes  no  Manner  of  Notice  of  this 
AH  :  But  if  no  fuch  Act  had  ever  been  made, 
all  that  have  any  Knowledge  in  parliamen- 
tary Affairs,  muft  admit,  that  the  Lords 
cannot  impeach  their  own  Members,  much  lels 
Commoners  •,  and  that  there  are  but  two  Ways 
fuch  Caufes  can  come  before  them,  viz.  ei- 
ther by  the  Prefentment  of  the  Grand  Jury  of 
the  County  where  the  Facts  were  commit- 
ted, or  by  an  Impeachment  of  the  Commons ; 
unlefs  we  refort  to  that  extraordinary  Courfe, 
an  Act  of  Attainder,  which  is  ufually  an  Act 
of  Parliament,  to  deftroy  fome  Perfon  who 
has  not  offended  againft  any  Law  in  be- 
ing. 


i4o7.  Proceedings  againft  Mafter  WilliamThorpe,  Prieft,  - 


8  Hen.  4. 

Thorpe 
frofecuted 
for  Htrefy. 


for  Herefy,  before  Doctor  Thomas  Arundel,  Archbi- 
fliop  of  Canterbury  and  Lord  Chancellor  of  England, 
July  3.  1407.  8  Henry  IV. 


SHeti. 


$ht       f"|  1 H  E  Charge  exhibited  againft  the   faid 
Charge-        JL      William  Thorpe  was,  That  in  a  Sermon 
preached  at  Shrewsbury  he  had  declar'd,  Firfl, 
That  the  Sacrament  of  the  Altar  after  Confe- 
cration  was  material  Bread  and  Wine  :  Secondly, 
That  Images  ought  not  to  be  worfhipped  : 
Thirdly,  That  Men  ought  not  to  go  on  Pilgri- 
mages :   Fourthly,    That  Priefts  have  no  Title 
to  Tythes ;  and,  Fifthly,  That  it  is  not  law- 
ful to  fwear  in  any  Cafe. 
VheEvi-       The  Evidence  of  the  Prifoner's    preaching 
£»«•       thefe  Doctrines,  was  a  Certificate  under  the  Seal 
of  the  Bailiff*  of  Shrewsbury. 


To  which  he  anfwered,  That  he  never  His  De 
preached  or  taught  thefe  Doctrines  openly  or  f*nct. 
privately.  But  being  examined,  particularly 
by  the  Archbifhop,  as  to  thefe  Points,  he  did 
declare,  That  he  held  the  Bread  after  Confecra- 
tion  ftill  remained  Bread  :  That  no  body 
ought  to  worfhip  or  kneel  before  an  Image  ; 
and  that  no  Image  ought  to  be  made  of  God 
the  Father,  who  was  a  moft  wonderful  and 
incomprehenfible  Spirit :  That  Pilgrimages,  in 
which  People  wafted  their  Subftance  in  Ta- 
verns and  Inns,  and  upon  lewd  Women,  could 
not  be  pleafing  to  God :  That  neither  Chrift 
2  or 
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T4°7-  or  his  Apoflles  took  Tythes,  or  commanded 
8  Hen.  4.  t|ie  Pgopjg  to  pay  any :  That  Pope  Gregory  X. 
was  the  firft  who  ordered  Tythes  to  be  given 
to  Priefts  >  And  that,  whatever  Dignity  or 
Order  any  Prieft  was  of,  if  he  did  not  imitate 
Cbrift  in  wilful  Poverty,  and  other  heavenly 
Virtues,  he  was  a  Prieft  but  in  Name  :  That 
whatever  a  Prieft  took  of  the  People,  whether 
Tythe  or  Offering,  he  ought  to  have  no  more 
than  his  bare  Living,  and  difpenfe  the  Refi- 
due  among  the  Poor  of  his  Parifh.  But  as  to 
the  laft  Article  of  the  Charge,  he  abfolutely 
denied  it,  acknowledging,  that  it  was  lawful 
to  take  an  Oath  before  a  Magiftrate  for  the  de- 
termining of  Controverfies. 

The  Archbifhop  hereupon  advifed  the  Pri- 
foner  to  fubmit  himfelf  to  the  Holy  Church, 
and  to  renounce  his  Errors  ;  and,  on  his  Re- 
fufal,  threatned  to  lay  him  in  Irons:  And  if 
that  did  not  reclaim  him,  he  fhould  be  con- 
tfhreatned  demned  as  an  obftinate  Heretick,  and  deliver- 
to  be  burnt.  ecj  over  to  the  Q\v\\  Power  to  be  burnt,  as 
Soutre  had  been  a  little  before  for  the  like  He- 
refies.  What  became  of  the  Priforier  afterwards 
does  not  appear  •,  but  moft  probably  he  died 
in  Prifon. 


Mvfed  to 
fulmit. 


This  Proceeding  is  very  imperfectly  tfanf-     1407. 
mitted  to  us;  but  the  Compiler  of  the  firft  Vc  8  Hen-  4' 
lumes  of  State  Trials  thought  fit,  however,  to  ^^7^ 
publifh  it,  that  the  prefent  Generation  might  onthePro- 
have  fome  Notion  of  what  was  deemed  Herefy  ceedings 
in  thofe  Days,   and  of  the  Manner  of  profe-  *g*»*fi 
cuting  thofe  who  were  charged  with  it ;  which  ThorPc- 
was,  by  fummoning  the  Perfon  accufed  to  ap- 
pear in  the  Court  of  the  Archbilhop  or  Bilhop 
of   the  Diocefe,    who  were  Judges  of  thefe 
Offences,    and   had  Prifons  in  their  Palaces, 
where  Hereticks,    or  Lollards,    (as  they  were 
called)  were  kept.     And  a  Charge  being  exhi- 
bited  againft    the    Prifoner   in   the    Bifhop's 
Court,  and  Proof  made  of  it  by  Depofitions, 
or  otherwife,  he  was  firft  dealt  with  in  a  friend- 
ly Manner  to  renounce  his  Errors  ;  which  if  he 
refufed,    he  was   laid  in  heavy   Irons,    ufed 
hardly,  and  fometimes  put  to  the  Torture ;  and 
if  he  could  not  be  reclaimed  by  any  of  thefe 
Means,  the  Bifhop  condemned  him  as  an  obfti- 
nate Heretick,  and  delivered  him  to  the  Civil 
Magiftrate  to  be  burnt.    But  there  is  fcarce  any 
Inftance  of  burning  a  Heretick  that  offered  to 
renounce  his  Errors,  unlefs  he  relapfed  after  a 
Recantation. 


1  Hel,?  '5.  Proceedings  againft  Sir  John  Oldcastle,  Lord  Cob- l  p*  *• 
ham,  for  Herefy,  before  Doctor  Thomas  Arundel  Arch-  ^^ 
bilhop  of  Canterbury,  Richard  Bifhop  of  London,  Henry 
Bilhop  of  Winchefier,  Benedict  Bilhop  of  Bangor,  and 
feveral  other  reverend  Doctors  affociated  with  him, 
Sept.  23,  &c.    14.13.   1  Hen.Y. 


Sir  John 
Oldcaftle 

frofecuted 
for  Herefy. 


Prefented 
by  the  Con 

vocation. 


SIR  John  Oldcnftle  had  been  prefented  by 
the  Clergy  of  the  Province  of  Canterbury, 
affembled  in  Convocation,  as  the  great  Suppor- 
ter and  Encourager  of  feveral  Herefies,  parti- 
te cularly  with  maintaining,  1.  That  in  the  Sa- 
crament of  the  Altar,  the  Elements,  after  Con- 
fecration  by  a  Prieft,  ftill  remained  Bread  and 
Wine:  2.  That  Confeffion  to  a  Prieft  was  not 
neceffary:  3.  That  Images,  ortheCrofs,  ought 
not  to  be  wor/hipped :  4.  That  the  Pope,  with 
the  Bifhops  and  Friars,  conftituted  a  complete 
Antichrift :  and,  5.  That  it  was  not  neceffary 
to  go  on  Pilgrimages. 

This  Nobleman  had  been  cited  by  the  Arch- 
bilhop to  appear,  and  anfwerto  thefe  Articles ; 
and  for  his  Contumacy,  in  not  appearing,  flood 
excommunicated.      However,   depending   on 
the  King's  Favour  and  Protection,  he  did  not 
abfcond,  but  remained  ftill  about  the  Court; 
till  at  length  the  Bifhops  and  Clergy  obtained 
an  Order  from  the  King  to  apprehend  Sir  John, 
and  carry  him  to  the  Tower. 
He  is  ta-        On  the  2  3d  of  September  Sir  John  was  brought 
vws*fr*~  ky  r^e  Lieutenant  of  the  Tower,  before  the 
Frinci'tles.  Archbifhop  and  his  Affociates,   at  the  Chap- 
'  ter-Hotife  of  St.  Pauls  ;  when  the  Court  let 
the  Prifoner  know,  that,  notwithftanding  he 
flood  excommunicated,  he  might  be  abfolved 
and  admitted  to  a  Trial,  on  making  his  Sub- 
miffion  :  But  Sir  John  boldly  avowed  all  the 


Excommu- 
nicated 
for  Contu- 
macy. 


Doctrines  he  was  accufed  of  maintaining ;  and 
applying  himfelf  to  the  People,  declared,  that 
thofe  who  fat  in  Judgment  on  him  would  fe- 
duce  them,  and  lead  them  all  to  Hell. 

The  Court  was  fo  incenfed  at  this  Infult, 
that  Sentence  was  pronounced  againft  Sir  John 
as  an  obftinate  Heretick  and  Apoftate ;  and  he 
was  delivered  over  to  the  fecular  Arm  to  be 
burnt  •,  and  a  Writ  iffued  accordingly  for  his 
Execution. 

The  Prifoner  afterwards  efcaping  out  of  the 
Tower,  his  Enemies  fuggefted  that  he  was  not 
only  an  Heretick,  but  a  Rebel  and  Traitor  to 
the  Government,  and  had  appointed  the  Lol- 
lards to  affemble  in  St.  Giles's  Fields  on  a  cer- 
tain Night,  in  order  to  an  Infurrection,  which 
the  poor  Proteftants,  or  Wickliffites,  had  given 
fome  Colour  to,  by  affembling  for  their  De- 
votions in  the  Night-Time  in  St.  Giles's  Woods. 
The  King  being  perfuaded  to  come  thither 
in  perfon  with  a  Body  of  his  Troops,  on  a 
Night  when  it  was  known  they  would  affemble 
there,  apprehended  about  fourfcore  of  the  Lol- 
lards in  Arms  ;  among  whom  was  Sir  Roger 
Alton,  a  Knight  of  fome  Reputation;  which 
confirmed  the  King  in  the  Belief  that  an  Infur- 
reftion  was  intended  ;  and  Sir  Roger,  with  fe- 
veral more  of  the  Prifoners,  were  tried,  con- 
demned, and  executed.  Though  it  did  not 
appear  that  Sir  John  Oldcaftle  was  at  this 
D  Meet: 
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Meeting  in  St.  Giles's  Fields,  he  was  outlawed 
s  for  High  Treafon,  as  a  Promoter  of  that  Re- 
,    bellion,  as  it  was  called,  and  taking  Refuge  in 
Oldcaftle  the  Mountains  of  Wales,    defended  himfelf  a- 
conceahdin  gainft  all  the  Force  and  Stratagems  of  his  Per- 
tdinflf"'  ^eaitors'  f°r   three  Years,  and  upwards ;  and 
Wales,      niight  have  remained  there  much  longer,  pof- 
fibly,    if  he  had  not  given   the   Clergy  frefh 
Provocation,    by   defacing  the   Pictures   and 
Images  of  the  Saints  wherever  he   came :  Of 
which  Complaint  being  made  in  a  Parliament 
held  by  the  Duke  of  Bedford^  Regent  of  the 
Kingdom  during  the  King's  Abfence  in  France, 
Anno  141 7.  frefh  Forces  were  fent  down  againft 
Sir  John,  and  a  Reward  offered  to  any  Perfon 
that  fhould  take  him.     Whereupon  the  Lord 
Heistaken.  Powis  furrounded   the  Lord  Cobham  and  his 
Friends ;  and  after  a  defperate   Engagement, 
in  which  many  were  killed  on  both  Sides,  the 
Lord  Cobham  was  made  Prifoner.     This  Ser- 
vice was  then  thought  of  fuch  Importance,  that 
the  Lord  Powis  received   the  Thanks  of  the 
Parliament  for  it  -,  and  Sir  John,  according  to 
our  Hiftorians,  being  brought  before  the  Houfe 
of  Lords,  was  ordered  to  be  executed  both  as 
a  Traitor,   and   an   Heretick.     In   purfuance 
whereof  it  is  faid  he  was  hanged  by  the  Middle 
in  an  Iron  Chain,   and  burnt  as  an  Heretick 
under  a  new  Gallows  erected  at  St.  Giles's  for 
that  Purpofe  ;  and  while  his  Enemies  curfed 
and  reviled  him,  and  ordered  the  People  not 
to  pity,  or   pray   for  him,  he  gloried   in   his 
Sufferings,  and  was  not  at  all  difmayed  at  the 
complicated  Execution. 


and  exe- 
cuted as  a 
Traitorand 
Heretick. 


The  Proceedings  againft  this  noble  Lord  al-      141? 
fo  are  very  imperfect  •,  but  they  are  the  beftthe  x  Hen-  *• 
Compiler  of  the  State  Trials  was  able  to  pro-  Remarfo 
cure.     And   in   a  Work   of  this  Nature,    he  on  the  Pro- 
could  not  omit  mentioning   the  Bravery   and  ««#»,g*  *- 
Sufferings  of  this  Proteftant   Hero,  who,  m&f'?fiSir 
defence  of  Truth,  defied  all  the  Powers  of  Bi-  Oldcaftle. 
gotry,  and  Superftition ;  and  for  many  Years 
skreened  and  fupported  the  Difciples  of  thefe 
Proteftant   Docfrines,  againft   the  Rage   and 
Malice  of  their  Adverfaries :  And   he  might 
probably  have  brought  about  a  Reformation, 
even  in  thofe  early  Days,    if  the  King,  who 
was  then  engaged  in  a  War  with  France,  had  not 
been  in  a  manner  compelled  to   fubmit  to  the 
Dictates  of  the  Popifh  Clergy,  who  fupported 
him  in  that  Enterprize,  and  indeed  maintained 
him  on  the  Throne,  to  which  he  had  but  a  du- 
bious Title. 

I  muft  confefs,  I  am  not  fatisfied  with  the 
Account  our  Hiftorians  give  us  of  the  Exe- 
cution of  this  great  Man.  Methinks  he 
fhould  either  have  been  burnt  as  an  Heretick, 
or  hanged  and  quartered  as  a  Traitor.  How 
both  Sentences  were  brought  into  one,  is  not  eafy 
to  be  conceived  ;  or  what  Authority  could 
pronounce  fuch  a  Sentence.  Certain  it  is,  there 
is  no  Inftance  of  fuch  another  Execution  before 
or  fince  :  Befides,  neither  the  Sentence  for  He- 
refy  or  Treafon  authorizes  the  Executioner  to 
hang  up  the  Prifoner  by  the  Middle.  Nothing 
fhort  of  an  Act  of  Parliament  could  appoint 
fuch  an  Execution ;  and  I  do  not  find  it  pre- 
tended that  any  fuch  Act  was  ever  made. 


Sir  Tho- 
mas 
More's 
tTrialfor 
Bigb- 
Ireafon. 

<The 
Charge; 


The  Evi- 
dence. 


The  Trial  of  Sir  Th  o  m  a  s  More,  for  High-Treafon,  be- 
fore the  Duke  of  Norfolk,  and  other  Commiffio- 
ners  of  Oyer  and  Terminer,  the  7th  of  May,  1535. 
26  Henry  VIII. 


2<JHen.S- 


r*TH  H  E  Charge  contained  in  the  Indictment 
J|  was,  1.  That  the  Prifoner  had  ftubborn- 
ly  oppofed  the  King's  fecond  Marriage :  2 .  That 
he  malicioufly  refufed  to  declare  his  Opinion  of 
the  Act  of  Supremacy:  3.  That  he  endeavour- 
ed to  evade  the  Force  of  that  Statute,  and  ad- 
vifed  Bifhop  Fi/her  by  his  Letters,  not  to  fub- 
mit to  it  ;  and,  4.  That  upon  his  Examination 
in  the  Tower,  it  being  demanded,  if  he  ap- 
proved the  Act  of  Supremacy,  he  anfwered, 
That  the  Queftion  was  like  a  two-edged  Sword  ; 
?f  he  anfwered  one  way,  it  would  defiroy  his  Bo- 
dy ;  and  if  the  other  way,  his  Soul ;  and  thefe 
were  laid  to  be  Open  or  Overt- Acts  of  the  Trea- 
fon of  his  Heart. 

As  to  the  two  firft  Articles,  he  did  not  deny 
that  headvifed  the  King  againft  his  fecond  Mar- 
riage, or,  that  he  declined  giving  his  Opinion 
concerning  the  Act  of  Supremacy ;  and  his 
Letters  to  Fifher  were  faid  to  prove  the  third, 
but  they  were  not  produced  :  Rich,  the  King's 
Solicitor,  gave  Evidence  of  the  fourth,  con- 
cerning his  Anfwer  on  his  Examination  in  the 
Tower. 


Sir  Thomas  faid  in  his  Defence,  That  he  had  £fo£>e- 
no  Malice   or.  Treafon  in   his  Heart,  when  he  fence. 
advifed  the  King  againft  his  fecond  Marriage, 
but  gave  his  Opinion  according  to  his  Confid- 
ence and  lu's  Duty,  when  his  Majefty  required 
it  ;  and  that,  if  he  had  refufed  to  deliver  his 
Opinion,   his   Majefty  might  juftly  have   re- 
fented   it  :    2.  As  to   the   fecond  Charge,   he 
thought  Silence  was  no  Sign  of  the   Malice  of 
his  Heart  •,  for,  according  to  the  Civilians,  he 
who  held  his  Peace  feemed  to  confent,  decla- 
ring, he  had  never  caft  any  Reflection  on   the 
Act   before  any   Man  :    3.  As  to   the   third, 
which   charges  him   with  malicioufly  advifing 
Fifher  not  to  comply  with  the  Act,  he  defired 
his  Letters,  that  were  faid  to  prove  it,  might  be 
produced,  and   he  was   confident   they  would 
acquit  him  of  ever  giving  fuch  Advice :  4.  And 
as  to  the   fourth  Article,  the  Words   were  no 
Reflection  on  the  Act,  if  he  had  fpoken  them  ; 
but  he  had  never  faid  any  Thing  like  them,  ex- 
cepting to  the  Evidence  of  Rich  the  Solicitor, 
on  whofe  Teftimony  he  was  charged  with  them ; 
and  appealing  to  the   Memory  of  the   Lords 
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who  were  prefent  at  that  Examination,  They 
all  declared,  They  heard  nofuch  Words. 

The  Jury,  however,  was  ,fo  managed,  that 
within  a  quarter  of  an  Hour  after  they  were 
gone  out,  they  returned  with  their  Verdict, 
'That  the  Prifoner  was  guilty  of  High  Trea- 
fon. 

The  Court  demanding  of  Sir  Thomas,  What 
he  had  to  fay,  why  Judgment  fhould  not  be  pro- 
nounced againft  him,  he  only  obferved,  That  an 
Act  of  Parliament  could  not  give  the  King  the 
Supremacy  of  the  Church,  of  which  England  was 
but  a  Part  ;  and  further,  that  none  but  Hea- 
ven could  .confer  that  Supremacy  on  any  Per- 
fon  :  After  which  Sentence  was  pronounced 
on  him  as  a  Traitor ;  though  all  except  the  Be- 
heading, was  pardoned,  on  account  of  the  Prifo- 
ner's  having  borne  the  Office  of  Lord  Chancellor. 

He  was  ordered  to  be  executed  on  the  fixth 
of  July,  about  a  Month  after  his  Trial.  He 
preferved  his  ufual  facetious  Temper  to  the 
laft  ;  for  obierving  the  Stairs  of  the  Scaffold 
very  weak,  he  defired  a  Friend  to  lend  him  a 
Hand  to  get  up  ;  but  when  I  come  down,  (fays  he) 
let  me  fhift  for  myfelf.  And  when  the  Execu- 
tioner, as  ufual,  afked  him  Forgivenefs,  Friend 
(fays  Sir  Thomas')  you  will  get  but  little  Credit  in 
cutting  off  my  Head,  my  Neck  is  fo  jhort.  Then 
he  defired  the  Executioner 's  Leave  to  lay  his  Beard 
■afide,  for  that  had  committed  no  Treafon. 

It  is  not  eafy  to  conceive  what  there  was  in 
this  Charge,  if  it  had  been  all  proved,  that 
could  amount  to  High  Treafon,  or  even  to  a 
Mifdemeanor ;  unlefsit  be  criminal  not  to  think 
always  as  the  King  thinks.     Very  precarious 


was  the  Life  of  aSubject  in  this  Reign.  What-  1595. 
ever  the  Court  were  pleafed  to  denominate  2<SHen^- 
Treafon,  was  adjudged  Treafon;  and  whoever  Kjrsn*J 
the  Miniflry  thought  fit  to  accufe,  were  found 
guilty.  No  Jury,  or  Court  of  Juitice,  durft 
rehife  to  convict  any  Man  the  King  intimated 
he  would  have  condemed  to  Death :  And  Par- 
liaments met  only  to  execute  the  King's  De- 
crees. We  may  therefore  look  upon  this  Reign 
of  Henry  VIII.  to  be  the  molt  tyrannical,  ar- 
bitrary, and  cruel,  that  is  to  be  met  with  in 
our  Annals.  From  this  Profecution  of  Sir 
Thomas  More,  it  appears  that  neither  Virtue, 
Parts,  Learning,  or  even  Innocence,  and  the 
moft  inoffenfive  Behaviour,  were  any  Protec- 
tion. This  great  Man,  who  had  arrived  to  a 
good  old  Age,  was  not  fuffered  to  go  to  the 
Grave  in  the  natural  and  ordinary  way.  His 
fteady  and  perfevering  Virtue  was  a  Reproach 
to  the  Tyrant,  who  feems  determined  to  fuffer 
no  Man  to  live  that  would  not  fall  down  and 
worihip  him,  and  change  his  Creed  as  often  as 
He  changed  his  Mind. 

Sir  Thomas  is  fometimes  cenfured  for  the 
Lightnefs  of  his  Exprefiions  at  the  Hour  of 
Death ;  but  to  me  it  only  fhews  his  Innocence, 
and  that  he  confidered  this  but  as  the  Pafiage 
to  a  better  State,  which  made  him  more  than 
ufually  gay,  at  the  Approach  of  his  Execution ; 
and  as  to  his  faying  His  Beard  had  committed  no 
Treafon,  he  certainly  intended  to  intimate  there- 
by, that  his  whole  Perfon  was  equally  inno- 
cent, and  that  nothing,  how  inoffenfive  foever, 
could  efcape  the  Rage  and  Fury  of  that  Ad- 
miniftration. 


The  At- 
tainder of 
the  Lord 
Seymour. 


The  Attainder  of  Thomas  Lord  Seymour,  Baron 
of  Sudley,  of  High-Treafon^  in  Parliament,  Feb.  25. 
1  £4.9,  2  &  3  Edward  VI. 
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Charge  ex- 
hibited a- 
gainjl  him, 
before  the 
the  Privy 
Council. 


TH  E  Protector,  Edward  Seymour  Duke  of 
Somerfet,  on  the  25th  of  February t  154.9. 
caufed  the  following  33  Articles,  to  be  exhi- 
bited againft  his  younger  Brother,  the  Lord 
Seymour,  then  Lord  High  Admiral  of  England, 
before  the  Privy  Council. 

1.  The  firft  Article  recited,  That,  whereas 
the  Duke  of  Somerfet  had  been  made  Governor 
of  the  King's  Perfon,  and  Protector  of  the 
Realm,  to  which  the  faidLord  Seymour  had  con- 
fented  in  Writing,  he  had,  notwithftanding,  at- 
tempted to  undo  this  Order,  and  endeavoured  to 
obtain  the  Government  of  the  King's  Perfon,  to 
the  great  Danger  of  his  Majefty,  and  the  Sub- 
verfion  of  the  State. 

2.  That  he  corrupted  divers  of  the  Privy 
Chamber,  to  perfuade  the  King  to  agree  to  his 
perilous  Purpofes. 

3.  That  he  indicted  a  Letter,  for  the  King, 
to  copy,  to  the  Parliament,  which  he  determin- 
ed to  have  carried  to  the  Houfe  of  Commons 
himfelf-,  and,  with  the  Affiftance  of  his  Party  _ 
there,  which  he  had  already  prepared,  to  have' 
caufed  a  Difturbance. 
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4.  That  he  had  laboured  to  bring  over  feve- 
ral  of  the  Council,  and  the  Nobility,  to  his 
Party,  in  order  to  procure  an  Alteration  in 
the  Adminiftration. 

5.  That  he  had  faid,  he  would  make  the 
blackeft  Parliament  that  ever  was  in  England. 

6.  That  being  fent  for,  to  anfwer  fuch  Things 
as  were  laid  to  his  Charge  ( by  the  Council,  I 
prefume)  he  refufed  to  come. 

7.  That,  notwithftanding  the  Clemency  that 
had  been  ftiewn  him,  he  ftill  continued  his  mif- 
chievous  Purpofes,  and  continually  laboured  to 
make  the  King  dillike  the  Lord  Proteilor's  Ad^- 
miniftration. 

8:  That  the  King  not  being  of  Age  to  direct 
his  Affairs,  he  had  endeavoured  to  perfuade  his 
Highnefs  to  take  the  Government  upon  himfelf. 

9.  That  he  intended,  and  attempted,  to  get 
the  King's  Perfon  into  his  Cuftody. 

10.  That  he  had  corrupted  with  Money  cer- 
tain of  the  Privy  Chamber,  to  perfuade  the 
King  to  have  recourfe '  to  hirr^  and  no  Body 
elfe,  for  what  he  wanted,  that  he  might  have 
the  Management  of  his  Highnefs. 

11.  That 
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1 1 .  That  he  had  promifed  the  Marriage  of 
.the  King  *at  his  Will  and  Pleafure. 

12.  That  he  laboured  to  confederate  himfelf 
with  fome  of  the  difaffected  Nobility,  and  o- 
thers  among  them,  to  depart  to  their  feveral 
Counties,  and  ftrengthen  themfelves,  that  he 
might  have  always  a  Faction  in  Readinefs  for  his 
Purpofes. 

13.  That  he  had  endeavoured  to  ftrengthen 
himfelf,  by  creating  Factions  among  the  Nobi- 
lity. 

14.  That  he  had  employed  Perfons  to  in- 
gratiate themfelves  with  the  Yeomen,  and  lead- 
ing Commoners  of  certain  Counties,  that  he 
might  have  the  Multitude  at  his  Devotion. 

15.  That  he  had  alfo  acquired  the  Steward- 
fhips  of  Noblemen's  Manors,  and  Lands,  to 
make  his  Party  the  ftronger. 

1 6.  That  he  hired,  and  retained,  abundance 
of  young  Gentlemen,  and  Yeomen,  to  his 
Service,  more  than  the  Law  allowed,  to 
ftrengthen  himfelf  in  his  evil  Defigns. 

17.  That  he  had  ufed  fuch  Application,  and 
Diligence,  in  this  Matter,  that  he  could  raife 
ten  thoufand  Men  of  his  own  Adherents,  be- 
fides  his  Friends. 

18.  That  he  had  coined  Money  enough  to 
maintain  the  faid  ten  thoufand  Men  for  a 
Month,  and  given  Orders  to  have  the  faid  Mo- 
ney in  Readinefs. 

19.  That  he  had  attempted  to  marry  the  Prin- 
cefs  Elizabeth,  the  King's  Sifter,  before  his 
Marriage  with  the  Queen  :  That  during  his 
Marriage,  he  continued  to  make  Court  to  the 
Princefs  ;  and  after  the  Queen,  his  Wife,  was 
dead,  attempted  to  marry  the  Princefs  Eliza- 
beth again. 

20.  That  he  married  the  late  Queen  Dowager 
fo  foon  after-  the  late  King's  Death,  that  if  lhe 
had  been  with  Child,  it  would  have  been  doubt- 
ful, whether  the  IfTue  had  been  the  King's,  or 
his  own. 

2 1 .  That  he  firft  married  the  late  Queen  pri- 
vately, and  concealed  it  ;  and  then  obtained  a 
Letter  from  the  young  King,  requiring  the 
Queen  to  marry  him ;  and  likewife,  he  pre- 
vailed with  the  Protector  to  fpeak  to  the  Queen 
in  his  Behalf;  and,  it  was  to  be  feared,  he  intend- 
ed to  ufe  the  like  Practice  in  marrying  the  Prin- 
cefs Elizabeth. 

22.  That  he  interrupted  the  King's  Affairs  in 
Parliament,  and  elfewhere,  and  withdrew  him- 
felf from  his  Service  ;  and  that  all  the  Prac- 
tices, and  Preparations,  abovementioned,  were 
intended  to  make  his  way  to  the  Throne  by 
fome  heinous  Enterprize  againft  his  Majefty's 
Perfon. 

23.  That  he  had  gotten  Pofieffion  of  the  ftrong 
Ifles  of  Scilly,  and  laboured  to  obtain  Londay ; 
and,  confederating  with  Sir  William  Sharington, 
had  gotten  the  Mint  of  Briftol  into  his  Hands  ; 
and  with  the  Aid  of  that  Money,  and  the 
Strength  *  of  thofe  Places,  and  the  Shipping  he 
wasMafter  of,  he  propofed  to  defend  himfelf, 
if  his  traiterous  Purpofes  did  not  fucceed,  and 
he  fhould  be  called  to  account  for  them. 

24.  That,  knowing  Sir  William  Sharington 
had  committed  Treafon,  and  defrauded  the 
King,  he  did  aid  and  affift  him,  and  bear  him 
out  in  it. 


25.  That,  whereas  he  owed  Sir  William  Shar-     1  $49- 
rington  Money,  that  he  might  have  a  Colour    *  &  3 
to  protect  the  faid  Sharington,  and  defraud  the  k^-J-^J 
King,  he  pretended  Sharington  was    indebted 
2800/.  to  him. 

26.  That  he  extorted  Money  from  Ships 
bound  to  foreign  Countries,  to  the  Difcourage- 
ment  of  Traffick,  £s?r. 

27.  That  he  enriched  himfelf  by  Goods  that 
had  been  piratically  taken,  and  diftributed  them 
among  his'  Servants  and  Friends,  rehiring  to  re- 
ftore  them  to  the  Owners  ;  whereby  foreign 
Powers  had  been  difgufted. 

28.  That  he  had  taken  away  the  Prizes  from 
thofe  who  had  taken  Pirate  Ships,  and  impri- 
foned  the  Captors. 

29.  That  he  had  not  only  fet  Pirates  at  Li- 
berty, but  fhared  the  Goods  they  had  taken 
from  honeft  Merchants  with  them,  and  was  him- 
felf the  chief  Pirate. 

30.  That,  when  the  Protector  and  Council 
(of  which  he  was  one)  had  given  publick  Or- 
ders for  the  Reftoration  of  Goods  piratically 
taken,  he  (the  Admiral)  hath  fent  private  Let- 
ters that  fuch  Orders  fhould  not  be  obeyed. 

3 1 .  That,  when  foreign  Merchants  have  had 
their  Ships  damaged  upon  the  Coaft  (but  not 
wrecked)  and  the  Protector  and  Council  have 
ordered  their  Ships  and  Goods  to  be  preferved, 
and  reftored  to  the  Owners,  he  (the  Admiral) 
hath  given  contrary  Orders,  and  defrauded  the 
Owners  of  them. 

32.  That  he  had  not  only  revealed  the 
King's  Councils,  but  had  prevented  the  Exe- 
cution of  Orders  of  Council  that  he  himfelf 
had  confented  to. 

33.  That  in  the  County  of  Denbigh,  his 
Stewards  and  Officers  had  amafTed  great  Quan- 
tities of  Provifion,  and  vaft  Sums  of  Money  ; 
and  given  out  that  the  King  was  dead,  to  the 
Amazement  of  the  People,  who  expected  fome 
Difturbance,  if  it  had  not  been  prevented  by 
apprehending  him. 

The  Lords  of  the  Privy  Council  went  to  Lord  Scy- 
the Tower,  to  examine  the  Admiral  upon  thefe  mour  ex~ 
Articles  •,  but  he  told  them,  he  expeded  an  X'cfunii 
open  Trial,   and  that  his   Accufers  fhould  be  „„  tj,efe 
brought  Face  to  Face  ;    and,  being  ftill  preffed  Andes. 
to  anfwer  them,  he  faid,  If  they  would  leave 
the  Articles  with  him,  he  would  confider  them, 
otherwife  he  would  not  anfwer  them.      This 
being  refufed,  it  was  refblved  in  Council  to 
acquaint  the  King  with  the  State  of  the  Cafe, 
and  know  if  he  would  have  the  Admiral  pro- 
fecuted.     To  which  the  King,  as  he  had  been 
directed,  anfwered,  He  perceived  that  treafon- 
able  Matters  were  laid  to  the  Charge  of  his 
Uncle  the  Admiral,  and  he  thought  it  reafon- 
able  they  fhould  proceed  againft  him  as  they 
defired. 

It  being  afterwards  moved  in  Parliament,  to  Examined 
bring  in  a  Bill  of  Attainder  againft  the   Ad-  baCom- 
miral,   it  was  refolved,   That  a  Committee  of  '™fj*e  "f 
both  Houfes  fhould  firft  attend  the  Admiral  in  Houfesi 
the  Tower,  and  require  his  Anfwer  to  the  faid 
Articles. 

Accordingly  the  Lord  Chancellor,  the  Earls 
of  Shrewsbury,  Warwick,  and  Southampton  ; 
Sir  John  Baker,  Speaker  of  the  Commons  ; 
Sir  Thomas  Cheney,  and  Six  Anthony  Denny,  were 
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fent  to  examine  him  •,  and*  after  a  great  deal  of 
Perfuafion,  the  Admiral  anfwered  to  this  Effect : 
That  he  had  faid,  he  would  be  glad  to  have  the 
Cuftody,  or  Government,  of  the  King's  Perfon ; 
but  it  was  only  in  Mirth.  He  owned  further, 
that  he  had  fearched  for  Precedents,  and  found, 
in  the  Minority  of  Hen.  VI.  one  of  his  Un- 
cles was  Protector  of  England,  and  another 
had  the  Government  of  his  Perfon  ;  and,  as 
his  Brother  was  Protector,  he  had  Thoughts 
of  moving  it  to  the  Parliament,  to  be  his  Ma- 
jefty's  Governor  ;  but,  it  having  been  obferved 
to  him,  that  he  had  confented  his  Brother 
fhould  be  both  Protector  and  Governor,  he 
faid,  he  defifted  from  that  Purfuit. 

He  acknowledged  alfo,  that  he  had  fent 
Money  to  the  King  feveral  Times,  at  his  Ma- 
jefty's  Requeft,  and  diftributed  feveral  Sums  to 
thofe  about  him. ;  particularly  to  Mr.  Cheek 
and  Mr.  Fowler ;  but  would  give  no  further  An- 
fwer,  or  fubicribe  what  he  had  faid  •,  where- 
J  Bill  of  upon  a  Bill  of  Attainder  was  brought  in  againft 
r  him,  the  25th  of  February,  read  three  Times  in 
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againft 

him. 


three  Days,  and  paffed  the  Houfe  of  Peers, 
who  on  the  27th  fent  it  down  to  the  Commons, 
acquainting  that  Houfe,  that  if  they  thought  fit, 
the  Noblemen  who  had  given  Evidence  againft 
the  Admiral,  in  the  Houfe  of  Peers,  fhould 
give  the  fame  Evidence  before  the  Commons. 

But  the  Lower  Houfe,  it  feems,  were  not 
in  fuch  Hafte  to  pafs  the  Bill  as  the  Lords  had 
been.     They  thought  it  highly  reafonable  the 
Admiral  fhould  be  heard  in  his  Defence  •,  with 
which  they  acquainted  the  Lords  :  Whereupon 
a  Meffage  was  procured  from  the  King,  to  in- 
form the  Commons,   that  the  Admiral's  Pre- 
It  p/ttfesy    fence  was  not  necefTary ;  and  they  were  prevailed 
•without      on  by  the  Court,  to  pafs  the  Bill,  without  hear- 
bearingthe  jng  0f  him,  on  the  5th  of  March  ;,  and  it  af- 

mourSey"terwards  received  ^  Roval  Affent. 

In  the  Preamble  of  the  faid  Act,  was  recited 
the  Subftance  of  the  thirty  three  Articles  above- 
*n,eTe-     mentioned;    and  it  was  enacted,   That  (he  faid 
nour  of  the  Sir  Thomas  Seymour,  Kt.    Lord   Seymour  of 
Aii-         Sudley,  High  Admiral  of  England,  for  the  faid 
traiterous  Offences  and  Deeds,  Jhould,  by  the  Au- 
thority of  that  Parliament,   be  adjudged  and  at- 
tainted of  Treafon,   and  fuffer  and  forfeit  as  a 
Traitor. 

The  Council,  on  the  ioth  of  March,  with 
the  Protector  at  their  Head,  preffed  his  Ma- 
jefty  that  Juflice  might  be  done  upon  the 
Admiral.  The  young  King,  as  he  had 
been  taught,  thanked  them  for  their  great  Care 
of  his  Safety,  and  directed  them  to  proceed  to 
*fhe  War-  Execution  •,  whereupon  a  Warrant  was  figned 
wntfigned.  by  trie  Council,  on  the  17th  of  March,  for  the 
Execution  of  the  Admiral,  the  Wednefday  fol- 
lowing ;  the  Protector's  Hand  being  firft  fet 
to  the  Warrant. 

The  Editor  of  this  Proceeding  concludes  it 
Latimer**  with  fome  PafTages  out  of  Hugh  Latimer's  Ser- 
ImeBives  mons,  containing  moft  vile  Invectives  againft 
ZWSe  -  tne  Admiral,  with  abundance  of  ill-natured 
mour.        Suggeftions,  to  induce  the  People  to  believe, 

he  was  damned. 
ttsBeha-       The  Admiral  being  brought  to  the  Scaffold, 
vwurathh  erected  on  Tower-Hill,  on  the  20th  of  March, 
xecutwn.  appeareci  not  at  all  terrified  at  the  near  Ap- 
proach of  Death  ;   but  making  a  fhort  Speech 
to  the  People,   who  were  charmed  with  his 


ffhe  Pro- 
teBor  and 
Council 
prefs  hit 
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Execution 


graceful  Prefence,  and  intrepid  Behaviour,  he     1549. 
took  that  Opportunity  to  affure  them,  That  he     2  &  3 
had  neither  committed,  or  intended,  any  Treafon  F^lJ\ 
againft  the  King  or  Nation  ;    and  then  fubmit- 
ting  to  the  Block^  his  Head  was  fevered  from 
his  Body. 

To  underftand  the  Reafoh  of  this  Profecu-  Remarks 
tion  of  the  Lord  Seymour,  it  is  necefTary  to  on  the  At- 
look  back  to  the  Beginning  of  this  Reign.     It  taif"kr  °f 
is  faid,  he  firft  difcovered  himfelf  difcontented  Jj^y- 
on   the   opening   of    the   late    King's   Will,  mour. 
{Hen.  VIII.)   who  had  appointed  his  Brother 
and  feveral  others  Regents  of  the  Kingdom, 
during  the  Minority  of  his  Son  -,  while  he,  (the 
Lord  Seymour)  who  was  alfo  Uncle  to  the  In- 
fant King,  was  left  out  of  the  Number,  and 
had  only  a  Place  affigned  him  in  the  Privy- 
Council. 

However,  being  a  fine  Gentleman,  of  ex- 
cellent natural  Parts,  and  remarkable  for  the 
Beauty  of  his  Perfon,  he  hoped  to  make  him- 
felf fome  Satisfaction  for  this  Slight,  by  match- 
ing with  the  Princefs  Elizabeth,  Daughter  to 
the  laft,  and  Sifter  to  the  prefent  King  ;  but, 
not  fucceeding  in  his  Addreffes  here,  he  made 
Court  to  Queen  Katherine,  Dowager  of  the  late 
King,  and  carried  her  very  fecretly,  and  fo 
fuddainly,  that  it  was  made  a  doubt,  whether 
fhe  was  not  then  with  Child  by  the  King,  her 
late  Hufband.  She  was  fo  much  in  hafte  to 
poffefs  this  fine  Gentleman,  it  feems,  that  fhe 
did  not  obferve  the  Rules  of  Decency :  How- 
ever, he  managed  Matters  fo  as  to  get  both 
the  King's,  and  his  Brother  the  Protector's 
Confent  to  the  Marriage,  after  it  was  done, 
and  then  he  declared  it.  publickly  ;  and  now, 
looking  upon  himfelf  to  be  upon  an  equal 
Foot  with  his  Brother,  he  murmured  at  the 
Duke's  ingroffing  the  Adminiftration  of  the 
Government,  and  the  Care  of  the  King's  Per- 
fon to  himfelf;  fuggefting,  that  the  Protector 
ought  to  be  content  with  the  Adminiftration  of 
the  Government,  and  leave  the  Care  of  the 
King's  Perfon  to  him,  his  other  Uncle,  as 
was  practifed  during  the  Minority  of  Henry  VI. 
However,  his  Brother  having  difcovered  his 
Views,  and  checked  him  for  them,  he  feemed 
to  wave  the  Purfuit  for  fome  Time  ;  but  the 
Protector  marching  with  the  Army  into  Scot- 
land, the  Admiral  took  diat  Opportunity  to 
gain  over  the  young  King  to  his  Intereft,  and 
obtained  a  Patent  to  enlarge  his  Authority  of 
Lord  High  Admiral,  with  an  Addition  to  his 
Pay  ;  of  which  the  Protector  receiving  Intelli- 
gence, haftened  back  from  'Scotland ;  but  the 
Admiral  was  now  fo  much  in  the  King's  Fa- 
vour, that  he  refufed  to  defift  from  his  Pre- 
tenfions,  and  even  procured  a  Meffage,  in 
writing,  from  his  Majefty  to  the  Houfe  of 
Commons,  exprefiing  his  Defirey  that  he  (the 
Admiral)  might  be  cbnftituted  Governor  of 
his  Perfon  ;  and,  the  Council  fending  to  dif* 
fuade  him  from  delivering  the  Meffage,  he 
was  fo  far  from  taking  their  Advice,  that  he 
threatened  feveral  of  them,  for  interpofing  in 
the  Matter :  Whereupon  an  Order  of  Council 
was  iffued,  for  apprehending  him  ;  and  he  was 
given  to  underftand,  if  he  did  not  fubmit  him- 
felf, he  would  be  profecuted  for  High  Treafon ; 
which  had  fuch  an  Effect,  that  he  feigned  a 
Reconciliation  with  his  Brother,  the  Protector, 
E  and 
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1 549-  and  was  difcharged.  But  having  buried  the 
Fd&  \  Qyeen  n*s  Wife,  and  making  Court  again  to 
i^s-^J  the  Princefs  Elizabeth,  and  at  the  fame  Time 
reviving  his  Pretentions  to  the  Government  of 
the  King's  Perfon  •,  the  Protector,  who  could 
bear  no  Rival  in  Power,  determined  to  cut 
him  off,  by  an  Aft  of  Attainder,  without  al- 
lowing him  the  Benefit  of  a  Trial  ;  which  we 
fee  he  found  Means  to  accomplifh. 

It  appears,  by  the  Articles  preferred  againft 
the  Admiral,  before  the  Privy  Council,  that 
his  principal  Crime  was,  his  attempting  to  fhare 
the  Adminiftration  with  the  Protector.  In- 
deed his  great  Enemy,  his  Brother,  fuggefted 
in  fome  of  the  Articles,  that  his  attempting 
to  get  the  Government  of  the  King's  Perfon, 
was  with  a  View  of  ufurping  his  Throne,  and 
that  he  had  made  a  Provifion  of  Forces  and 
Money  for  that  End  •,  but  from  other  Articles 
it  appears,  -that  he  propofed  no  more  than  to 
gain  the  Government  of  the  King's  Perfon  by 
the  Confent  and  Concurrence  of  his  Majefty, 
and  the  Parliament ;  which  had  been  a  more 
legal  Way  of  arriving  at  that  Honour,  than 
his  Brother,  the  Protector,  had  taken,  to  ac- 
quire the  fole  Adminiftration  of  Affairs  of 
State.  The  Protector  had  no  more  than  a 
Grant,  of  his  own  framing,  from  an  Infant 
King,  to  inveft  him  with  the  executive  Power  ; 
whereas  the  Admiral  evidently  propofed  to 
have  had  an  Act  of  Parliament  to  efta- 
blifh  him  the  King's  Governor -,  and  it  is  a 
little  amazing,  that  the  Protector  did  not  pro- 
cure an  Act  of  Parliament  to  fupport  his  Au- 
thority, at  the  Time  he  procured  himfelf  to 
be  declared  Protector :  For,  as  the  late  King 
had  appointed  certain  Noblemen  to  fhare  the 
Regency  with  him,  nothing  lefs  than  an  Act 
of  Parliament  could  legally  fuperfede  and  inva- 
lidate that  Will,  and  transfer  the  Adminiftra- 
tion to  the  Protector.  And,  admitting  that  the 
King's  Uncles  had  a  Right  to  govern  the  State, 
during  the  Minority  of  their  Royal  Nephew, 
(from  that  Precedent  in  the  Reign  of  HenryVl. 
and  fome  others)  which  the  late  King's  Will 
could  not  alter ;  yet  thofe  Precedents  fhew,  that 
the  Uncles  of  the  Infant  King  divided  the  Exe- 
cutive Power  amongft  them.  One  was  Regent 
of  England,  another  of  France,  and  a  third 
Governor  of  the  King's  Perfon.  There  was 
no  Precedent  of  one  Uncle's  engroffing  the 
whole  Adminiftration,  to  the  Exclufion  of  the 
reft.  The  Admiral  therefore  (fuppofing  the 
late  King's  Will  did  not  ftand  in  his  Way)  had 
great  Reafon  to  demand  the  Government  of 
the  King,  while  his  Brother  held  the  Regency  > 
and,  as  he  attempted  to  inveft  himfelf  in  this 
Dignity  with  his  Majefty's  Confent,  and  in  a 
Parliamentary  Way,  furely  there  could  be  no 
Treafon  in  it :  And  it  is  evident,  the  true  Rea- 
fon, the  Protector  would  not  fuffer  the  Admi- 
ral to  be  brought  to  an  open  Trial,  or  heard 
in  Parliament,  was,  leaft  his  Claim  fhould  ap- 
pear too  fpecious,  or  his  own  Ufurpation  of 
the  Royal  Power  too  notorious. 

He  could  fuggeft  what  Crimes  he  pleafed 
againft  the  Admiral,  in  either  Houfe ;  while 
that  unfortunate  Nobleman  was  not  allowed  to 
examine  the  Proofs  he  brought:  He  could 
make  ufe  of  the  Royal  Name  to  fupport  the 


defective  Evidence,  and  in  a  Manner  force  the  1549. 
Odious  Bill  through  both  Houfes,  which  he  *  &  % 
had  Reafon  to  apprehend  could  not  have  been  F^J\ 
carried,  if  he  had  fuffered  Matters  to  be  fully  ^y"v>k7 
difcuffed.  There  were  many,  probably,  that 
would  have  been  afhamed  of  giving  their  Voices 
for  a  Bill  of  Attainder,  if  it  had  appeared  up- 
on what  trifling  Suggeftions,  and  flight  Evi- 
dence, it  was  founded,  who  were  willing  to  run 
blindfold  into  it  ;  with  a  View,  perhaps,  of 
ruining  the  Protector,  as  well  as  his  Brother. 
Moft  of  the  Regents,  appointed  by  the  late 
King's  Will,  were  incenfed  to  the  laft  Degree, 
to  fee  the  Protector  ufurp  the  fole  Government 
of  the  State ;  and  they  might  look  upon  it  as 
the  readieft  Way  to  deftroy  him,  and  recover 
their  former  Authority,  to  aflift  him  firft,  in 
ruining  his  Brother.  It  is  highly  probable, 
that  if  the  two  Brothers  had  united  their  Inte- 
refts,  they  would  have  been  able  to  have  borne 
down  all  Oppofition.  But  when  the  Protector 
had  fo  far  contributed  to  the  weakening  the  In- 
tereft  of  his  Family,  by  cutting  off*  his  Bro- 
ther, no  Wonder  his  Enemies  were  infpired 
with  Thoughts  of  depriving  him  of  that  Au- 
thority he  had  ufurped.  How  fuddenly  they 
effected  it,  after  the  Death  of  the  Admiral, 
will  be  fhewn  in  the  following  Proceedings. 

But,  before  I  difmifs  this  unrighteous  and  ar- 
bitrary Attainder,  I  cannot  but  obferve,  with 
what  indecent  Zeal  the  Protector  haftened  the 
pafling,  as  well  as  the  Execution,  of  it.  We 
find  him,  firft,  making  ufe  of  the  Name  and 
Authority  of  his  Royal  Nephew,  the  Infant 
King,  to  prevent  the  Admiral's  being  heard  in 
his  Defence.  We  fee  him,  afterwards,  at  the 
Head  of  the  Council,  petitioning  his  Majefty 
that  Juftice  (as  he  called  the  moft  arbitrary 
and  unjuft  Proceeding  that  ever  was)  might  be 
done  upon  his  Brother ;  and  laftly,  we  fee  his 
Hand  firft  fet  to  the  Warrant,  for  his  Execu- 
tion, which,  one  would  have  thought,  he  fhould 
have  avoided,  how  much  foever  he  had  for- 
warded the  barbarous  Sentence  behind  the  Cur- 
tain. There  is  no  doubt  to  be  made,  as  has 
been  obferved  already,  that  this  unnatural  Pro- 
fecution  contributed  more  Ways  than  one  to 
that  Deftruction  which  fo  fuddenly  overtook 
him. 

It  has  been  fuggefted,  by  fome  Hiftorians, 
that  this  Mifunderftanding,  between  the  two 
Brothers,  arofe  from  a  Difpute  of  their  Wives, 
about  Place  :  But,  as  one  very  well  obferves, 
there  could  be  no  Colour  for  fuch  a  Difpute. 
The  Admiral's  Wife  was  Queen  j  and  the  Wife 
of  no  other  Subject,  how  great  foever,  could 
have  any  Pretence  to  difpute  the  Precedence 
with  her.  Though  there  is  no  doubt,  but  the 
Admiral's  marrying  the  Dowager  Queen,  and 
making  Court  to  the  Princefs  Elizabeth,  cre- 
ated in  the  Protector  a  Jealoufy  of  his  ambi- 
tious Views  ;  and  induced  him  to  apprehend, 
that  he  might  one  Day  be  eclipfed  by  the  Fi- 
gure his  Brother  would  make.  I  am  fatisfied, 
the  Protector's  Concern,  left  his  own  Power 
fhould  fuffer  fome  Diminution,  was  the  grand 
Spring  that  gave  Motion  to  this  Profecution, 
and  not  his  Care  for  the  King's  Safety ;  though 
he  made  that  the  chiefeft  Pretence.  And  thus, 
we  fee,  whenever  the  exorbitant  Power  of  a 
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IJ49-     great  Minifter  is  attacked,  he  conftantly  flies 

*  &  3     for  Refuge  to  his  abufed  Mailer,  and  endea- 

{^^j  vours  to  perfuade,  both  him  and  the  World, 


that  thofe  who  cenfure his  Conduct,  are,  indeed, 
Enemies  to  the  Prince  he  ferves  ;  and  that  he 
luffers  only  for  his  Fidelity  to  his  Sovereign. 
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*The  Privy  pART  of  the  Privy  Council 


on  the  6th 
Guncihon-  J^  ofofiober,  1550.  fent  to  the  Lord  Mayor 
gahfthim.  anc*  Aldermen  of  London,  requiring  them  not 
'  to  obey  any  Letters,  or  Orders,  of  the  Protec- 
tor: And  receiving  Advice,    that  he  had  re- 
moved the   King  from  Hampton  Court  to  the 
Caftle  of  Windfor,  and  affembled  Forces  there, 
IffiteaPro-  they  publifhed  a  Proclamation,  declaring,  that 
damation   fa  prote6tor,  by  his  Adminiftration,  had  been 
Bm  tne  Occafion  of  the  Infurrections,  and   Diftur- 

bances,  that  had  lately  happened  in  the  King- 
dom, and  the  lofs  of  feveral  Places  on  the  Fron- 
tiers of  France :  That  his  Ambition  appeared, 
by  the  building  fuch  magnificent  Palaces  in  the 
Time  of  War,  and  his  having  no  regard  to  the 
Advice  of  Council :  That  he  encouraged  the 
Faction,  and  Divifion,  amongft  the  Nobility, 
Gentry,  and  Commonalty  :  That  he  was  unna- 
tural, and  ungrateful,  and  had  traiteroufly  flan- 
dered  the  Council  to  the  King,  and  did  what 
in  him  lay,  to  caufe  Variance  between  the  King 
and  his  Nobility  ;  and,  laftly,  That  he  was  a 
Traitor  ;  and  therefore  they  required  the  Aid  of 
the  Nobility,  the  City,  and  Commons,  to  take 
the  King  out  of  his  Hands. 

Signed  by  the  Lord  Chancellor  Rich  -, 
the  Lord  St.  John  Prefident  of 
Council  ;  the  Earl  of  Warwick 
Great  Chamberlain  ;  the  Mar- 
quis of  Northampton ;  and  a  Ma- 
jority of  the  Council. 

He  audits      The  Duke  afterwards  difmiffing  his  Forces, 
Adherents  fa  wnoie  Council  affembled  at  Wind/or  ;  and, 
CuZly!"  having  taken  the  Duke,  and  his  principal  Ad- 
herents, into  Cuftody,  they  caufed  twenty-nine 
Articles  to  be  drawn  up  againft  him  :  Wherein 
Vhe      they   charge,    That  he,    having  taken   upon 
Charge  a-  fam  fa  Office  of  Lord  Proteclory   on  Condi- 
gawjlbim.  tjon   ^  ^ould   tranfact  nothing  without  the 
Affent  of  the  late  King's  Executors,  affumed 
the  Adminiftration  of  the  Government  folely 
to  himfelf,  perverted  Juftice,    fubverted  the 
Laws,  releafed  Perfons  imprifoned  for  Felony 
and  Treafon,  appointed  Generals,    and  other 
Officers,  treated  with  Ambafiadors,  reprehend- 
ed, and  brow-beat  the  Privy  Councillors,   for 
giving  the  King  their  Advice,  held  a  Court  of 
Requeft  in  his  Houfe,  and  determined  Suits 
relating  to  Freeholds  there :   That  he  difpofed 
of  Offices,    Bilhopricks,    and    Ecclefiaftical 
Preferments,  for  Money  ;  made  Grants  of  Leafes 
and  Wardfhips,  and  alienated  the  Crown  Lands, 
by  his  fole  Authority  :  That  he  encouraged  Al- 
chymy,  and  Multiplication  of  Metals,  and  de- 
bafed  the  Coin  :  That  he  gave  out,  the  No- 


I  bility,  and  Gentry,  were  the  only  Caufe  of 
Dearth,  and  iffued  a  Proclamation  againft 
the  Advice  of  the  Council  concerning  Enclo* 
fures,  which  occafioned  divers  Infurrections  : 
That  he  gave  out  a  Commifllon  to  determine 
Differences  concerning  Enclofures,  Commons, 
Cottages,  &c>  whereby  the  Laws  were  fub- 
verted, and  a  Rebellion  enfued :  That  he  fuf- 
fered  Rebels  to  arm  themfelves  againft  the  No- 
bility, and  Gentry,  and  did  not  fupprefsj  but 
encouraged  them  •,  giving  out,  that  the  Ava- 
rice of  the  Gentry  occafioned  the  Peoples  Ri- 
fing'-,  and  that  it  was  better  for  them  to  die,  than 
perifh  for  Want ;  and  as  the  Lords  were  loth 
to  reform  Enclofures,  the  People  had  good 
caufe  to  reform  them  themfelves:  That  he 
would  not  fuffer  the  Places  belonging  to  the 
Crown,  in  France ,  to  be  put  into  a  Condition 
of  Defence  :  That  he  publifhed  feditious  Li* 
bels,  at  Hampton  Court,  in  order  to  incite  anlnfur- 
rection  in  his  Favour:  That  he  declared  the  Pri- 
vy-Council to  be  Traitors *  and,  that  the  Lords 
at  London  intended  to  deftroy  the  King,  incit- 
ing the  King  to  revenge  it :  That  he  had  faid, 
divers  Times,  the  Lords  of  the  Council,  at  Lon- 
don, intend  to  kill  me;  but,  if  I  die,  the  King 
fhall  die ;  and,  if  theyfamifh  me,  they  fhall famijh 
him :  That  he  moved  the  King  to  go  to  Wind- 
for,  whereby  his  Majefty  was  not  only  greatly 
terrified,  but  fell  dangeroufly  ill :  That  he  arm- 
ed his  Servants,  and  Dependants,  zx.  Windfor y  ' 
and  difarmed  the  King's  Servants,  and  Guards, 
leaving  his  Majefty's  Perfon  expofed  in  the 
Night-Time,  while  he  was  ftrongly  guarded 
himfelf ;  and,  laftly,  that  he  intended  to  fly  to 
Jerfey7  or  Wales,  and  laid  Horfes,  Men,  and 
a  Boat,  for  that  Purpofe. 

The  Duke,  having  read,  and  confidered,  thefe  He  con- 
Articles,  thought  fit  to  confefs  his  Guilt,  and  fi£*s  **>' 
and  make  his  Submiffion,  in  Writing,  to  the  ^SSaJT*' 
Lords  of  the  Council ;  but  intimated,  that  he  submiinon 
hoped  he  fhould  have  the  Benefit  of  his  Ma-  totheQm- 
jefty's  Pardon  (then  lately  paffed) ;  and  that  they  "'• 
would  reprefent  to  his  Majefty,   that  his  Of- 
fences proceeded  more  from  Ignorance,  Negli- 
gence, or  Folly,  than  from  any  malicious,  or 
evil,  Intention,    tending  to    Treafon    againft 
his  Majefty,  or  the  Realm :  Begged  his  Majefty 
would  take  Pity  upon  him,  his  Wife,  and  Chil- 
dren ;   and  not  deal  with  him  according  to  the 
Rigour  of  the  Laws,  but  after  his  great  Good- 
nefs  and  Clemency. 

Before  the  Council  proceeded  further,  they  de- 
puted four  Spiritual,  and  four  Temporal,  Lords, 
to  examine  the  Duke  in  the  Tower,  whether  he 
fubfcribed  that  Confeflion  freely :  To  which  the  HisfeconA 
Protector  anfwered,  that  he  voluntarily  made  Submijpm- 
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that  Confeffion,  on  his  Knees,  before  the  King 
and  Council,  and  figned  it;  protefting,  that  his 
Offences  flowed  from  Rafhnefs,  and  Indifcre- 
tion,  rather  than  Malice  •,  and  that  he  had  no 
trealbnable  Defign  againft  the  King,  or  his 
Realms.  So  (  fays  the  Editor  of  this  Volume  of 
Trialsj  both  Houfes  foon  paffed  the  Bill  againft  him, 
and  he  was  fined  by  AtJ  of  Parliament-,  entitled, 
An  Act  touching  the  Fine  and  Ranfom  of  the 
Duke  of  Somerfet ;  that  is,  for  the  Puni/hment  of 
his  late  Mifdemeanors :  Whereby  he  was  fined 
2000  1.  a  Tear  of  Land, and  loft  all  his  Goods  and 
Offices. 

But,  I  muft  confefs,  I  never  could  meet  with 
this  Act,  or  the  Title  of  it,  in  any  of  our  Sta- 
tute Books,  which  inclines  me  to  believe  this 
Matter  was  never  brought  before  the  Parlia- 
ment :  Befides,  this  fecond  Submiffiorij  which 
the  Editor  has  given  us,  though  it  be  directed 
to  no  Body,  feems,  from  the  Tenor  of  it,  to  be 
defigned,  either  for  the  Lords  of  the  Council,  or 
the  Star-Chamber.  Had  it  been  intended  for 
the  Parliament,  it  would,  furely,  have  been  ad- 
drefifed  to  one,  or  both,  of  the  Houfes  :  But  here 
the  Prifoner  is  made  to  fay,  /  am  full  of  Heavi- 
nefs,  my  very  good  Lords,  to  underftand  my  laft  Let- 
ter (of  Submiflion)  was  no  better  accepted  at  your 
Lordfhips  Hands,  to  whom  1  am  bound,  during 
my  Life,  for  your  moft  gentle  and  merciful  Deal- 
ing with  me,  that  it  pleafed  your  Goodnefs  to  bring 
my  Cafe  to  a  Fine.  And  having  reprefented,  that 
the  '  Fine  was  greater  than  his  Circumftances 
would  bear,  he  defiresa  Mitigation  of  it :  But,  had 
the  Fine  been  laid  by  Atl  of  Parliament,  what  Lords 
could  have  mitigated  it?  He  adds,  I  fubmit  my- 
felfto  the  King's  Majefty,  and  to  your  good 
Lordihips,  appealing  from  the  Rigour  and  Ex- 


tremity of  his  Majefty's  Laws,  to  his  Majefty's  i55°- 
great  Mercy  and  Clemency.  Surely  he  would  have  5  &  4 
faid,  the  Rigour  of  the  Act,  rather  than  the  k^L-s/j 
Rigour  of  his  Majefty's  Laws ;  if  this  Fine  had 
been  juft  then  infilled  by  All  of  Parliament.  He 
concludes,  moft  humbly  praying  his  Majefty's 
and  their  Lordihips  Pardon,  on  his  Knees  ; 
and  that  they  would  impute  his  Offences  to  the 
wantofDifcretion,  trufting  they  would  find  him 
fo  fubmiffive  to  their  Honours,  and  conform- 
able to  their  Lordjhips  Orders,  that  he  fhould 
make  amends,  and  obtain  Pardon  for  his  for- 
mer Folly  :  And  this  is  dated  from  the  Tower 
the  2d  of  February,  which  is  the  Day  after  the 
Parliament  rofe  j  and  confequently,  neither  this, 
nor  the  former  Submiflion^  mentioned  in  it, 
were  addreffed  to  the  Parliament ;  but  the  whole 
Proceeding  was  certainly  before  the  Council,  or 
Star-Chamber. 

He  was  releafed  out  of  the  Tower  on  the  Heisfetat 
6th   of  February,    firft    giving    ioooo/.  St- Liberty. 
curity,   for  his  good  Behaviour,  and  that  he 
would  refide,  either  at  the  King's  Palace  of 
Sheen,    or  his  own  Houfe  at  Sion ;  and  not 
depart  from  either  of  them,   unlefs   he  knew 
that  the  King  was  within  four  Miles  of  thefe 
Places,   and  then    he  was  to  withdraw  from 
thence :  Nor  was  he  to  come  to  Council,  un- 
lefs called.     However,  he  had  the  King's  Par- 
don the  1 6th  inftant,   and  on  the  8  th  of  April  fjgisp^ 
following,  was  fworn,  again,  of  his  Majefty's  doned,  and 
Privy-Council  ;   and  in  June  the  beft  Part  of /«><*»  of 
his  Eftate  was  reftored    him  by  Patent,  fays  *£> -Privy 
the  Compiler.  g™™'  a~ 

I  proceed  now  to  give  an  account  of  the  fe- 
cond Profecution  of  the  Duke,  in  the  Year 


The  Trial  of  Edward  Duke  of  Somerfet,  for   High-  gg- 
Treafon  and  Felony,  before  the  Lord  Treafurer,  High  v>~v~' 
Steward,  and  twenty-feven  of  his  Peers,  in  Wefttnwjier- 
Hall,  T>ecemk  i .  i  5  5 1 .  5  Edw .  VI. 


Somer- 
fet. 


T 


1  H  E  Indictment  was  found  by  a  London- 
Grand- Jury,  on  the  firft .  of  November, 
in  the  Mayoralty  of  Richard  Dobbes :  And  fet 
<fhe  forth,  that  Edward  Duke  of  So?nerfet,  late  of 
Charf,a'  Sion,  in  the  County  of  Mddlefex,  at  the  Parifh 
gamjth,m.  of  §f<  Andnw->%  Uolbourn,  within  the  faid  City 
of  London,  on  the  20th  of  April,  then  laft  paft, 
and  divers  other  Days  before  and  after,  did 
malicioufly,  and  traiteroufly,  with  divers  other 
Perfons,  confpire,  compafs,  and  imagine  to 
depofe,  and  deprive,  his  Sovereign  Lord,  King 
Edward  VI.  of"  his  Royal  State,  and  Dignity  ; 
and,  without  any  Authority,  to  aflume  the 
fole  Government  of  his  Perfon,  and  the  Admi- 
niftration  of  all  Affairs  of  State  :  And  that, 
to  accomplifh  his  faid  Treafons,  the  faid  Duke, 
together  with  Sir  Michael  Stanhope,  Sir  Miles 
Partridge,  Sir  Thomas  Holcroft,  and  Francis 
Newdigate,  Gent,  with  divers  other  Perfons, 
to  the  Number  of  an  hundred,  afiembled  them- 
felves,  in  order  to  take  and  imprifon  the  Duke 
of  Northumberland,  then  Earl  of  Warwick,  and 


one  of  his  Majefty's  Privy- Council,  againft  the 
King's  Peace,  his  Crown,  and  Dignity,  and 
contrary  to  the  Form  of  the  Statutes  in  that 
Cafe  made  and  provided :  And,  further,  that 
the  faid  Duke  of  Somerfet,  on  the  20th  of  May 
then  laft  paft,  in  the  Parifh  aforefaid,  and  at 
divers  other  Times,  and  Places,  did  felonioufly 
move,  and  incite,  feveral  of  his  Majefty's  Sub- 
jects, to  make  an  Infurrection,  and  Rebellion, 
and  to  take,  and  imprifon,  the  aforefaid  Duke 
of  Northumberland,  againft  the  King's  Peace, 
&c.  and  contrary  to  the  Form  of  the  faid  Sta- 
tute. 

His  Majefty  having  commiflioned  the  Mar-  Lords  com- 
quis  of  Winchefter  Lord  Treafurer,  to  be  Lord  mijfionedte 
High  Steward,  pro  hac  vice,  and  twenty-feven  try  kim- 
other  Peers,  for  the  Trial  of  the  faid  Duke,  his 
Uncle,  viz.  The  Dukes  of  Suffolk  and  Nor- 
thumberland ;  the  Marquis  of  Northampton  ;  the  ' 
Earls  of  Derby,  Bedford,  Huntington,  Rutland, 
Bath,    Suffex,  Worcefter,  and  Pembroke  ;    the 
j  Lord  Viicount  Hereford ;  the  Barons  Aberga- 
venny, 
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1 55 1.    venny,  Audley,  Wharton,  Evers,  Latimer,  Bo- 

5  Edw.  ^rough^Zouch,  Stafford,  Wentworth,  Darcy,  Siur- 

v-^v^;  ton,  Wind/or,    Cromwell,   Cobham,  and  Bray. 

The    Duke   was  brought    before   them  in 

Weftminfter-Hall,  to  take  his  Trial  on  the  firft 

of  December ;  and  the  King's  Counfel  having 

opened  the  Evidence  againft  him,  which  con- 

fifted  of  feveral  written  Depofitions,  thefewere 

read  in  Court. 

Written        And   firft,   the   Depofition  of  Sir  Thomas 

retdfnE-   Palmer    WaS  read>   imPortulg>    that  the  Duke, 

v'idence.  being  about  to  take  a  Journey  into  the  North, 
propofed  to  have  raifecl  the  People,  if  Sir  Wil- 
liam Herbert  had  not  afTured  him,  he  .  mould 
receive  no  harm  ;  and,  that  he  had  contrived, 
to  invite  the  Duke  of  Northumberland,  the 
Marquis  of  Northampton,  the  Earl  of  Pembroke, 
and  other  Lordr,  to  a  Supper  •,  and  either  to 
have  murdered  them  in  the  Way,  or  at  the 
Entertainment.  He  depofed  alfo,  that  Sir 
Ralph  Vane  had  2000  Men  in  Readinefs  ;  that 
Sir  Thomas  Arundel  was  to  fecure  the  Tower ; 
'Partridge  to  raife  London,  and  take  the  Great 
Seal  •,  Seymour  and  Hamond  were  to  attend  him, 
and  all  the  Gendarmerie,  or  Men  at  Arms, 
were  to  be  killed.  They  were  to  be  attacked 
by  2000  Men  under  Sir  Ralph  Vane  ;  by  an 
hundred  Horfe  of  the  Duke  of  Somerfet's,  be- 
fides  his  Friends  :  After  which,  the  Duke  was 
to  proclaim  Liberty  in  the  City,  in  order  to 
raife  the  Apprentices  ;  and  if  he  did  not  fuc- 
ceed,  he  was  to  retire  to  the  IJle  of  Wight,  or 
to  Poole. 

The  Earl  of  Rutland  depofed,  thai:  the  Duke 
had  made  a  Party,  to  get  himfelf  declared  Pro- 
tector in  the  next  Parliament. 

Crane  confirmed  the  Depofition  of  Sir  Tho- 
mas Palmer ;  adding,  that  the  Lord  Paget's 
Houfe  was  the  Place,  where  the  faid  Noblemen 
were  to  have  been  invited  to  an  Entertainment, 
and  murdered :  And  that  the  Thing  had  been 
done-,  but  the  Greatnefs  of  the  Enterprize  caufed 
Delays,  as  well  as  fome  Diverfity  of  Advice. 

Hamond  depofed,  That  the  Duke  of  Somer- 
fet's Chamber  at  Greenwich  had  been  ftrongly 
guarded,   in  the  Night,   by  armed  Men. 

The  Lord  Strange  depoied,  that  the  Duke 
defired  him  to  move  the  King,   to  marry  his 
third  Daughter,  the  Lady  Jane ;  and  to  be  his 
Spy   about  the   King,  to   inform   him,  when 
any  of  the  Council  fpoke  privately  with  him, 
and  what  they  faid. 
ffbeDuke'i     The  Duke  faid,  in  his  Defence,  That  he  ne- 
Defence.    ver  intended  to  have  raifed  the  Northern  Parts ; 
or  to   have  killed  the  Duke  of  Northumber- 
land, or  any  other  Perfon ;  but  only   talked 
of  it,   without   any    Intention   of  doing   it  : 
That   it  was   impoflible,-   he,     with   a   fmall 
Troop,    fhould  deftroy  the  Gendarmerie,  who 
confifted  of  nine  hundred  Men  :  That  he  never 
defigned  to  raife  any  Stirs  in  London,  but  look- 
ed upon  it  as  a  Place  where  he  was  moft  fafe : 
That  his  having  Men  about  him  at  Greenwich, 
was  with  no  ill  Defign ;  nor  did  he  ever  make  any 
ufe  of  them,  but  furrendered  himfelf  a  Prifoner 
without  Refiftance  :  He  objected  alfo,  that  the 
WitnefTes  were  not  brought  into  Court,  Face 
to  Face. 
The  King's     The  King's  Counfel  replied,  That  his  aflem- 
CounfelRe-  bling  Men  with  an  Intent  to  kill  the  Duke  of 
Pty*  Northumberland,  was  Treafon  by  the  3d  &?  4th 


of  Edw  VI.  Againft  unlawful  Affemblies,  which 
enacts,  That  if  twelve  Perfons  fhould  af- 
fembleto  kill  a  Privy  Councillor,  and  did  not 
difperfe  themfelves  upon  Proclamation,  it  fhould 
be  adjudged  High-Treafon  :  Or,  if  twelve 
fuch  Perfons  affembled,  to  commit  a  Riot,  and 
being  warned,  did  not  difperfe  themfelves,  it 
was  Felony,  without  Benefit  of  Clergy*  or 
Sanctuary  :  That  to  raife  London,  or  the  North- 
ern Parts,  was  Treafon  •,  and  to  have  Men  a- 
bout  him,  to  refift  thofe  that  came  to  appre- 
hend him,  was  Felony:  That  to  afiault  the 
Lords*  and  to  devife  their  Deaths,  was  Fe- 
lony. 

The  Lords  being  withdrawn,  were  not  fa- 
tisfied  with  the  Evidence  of  the  Duke's  Defign, 
of  raifing  the  North,  or  the  City,  or  of  kil- 
ling the  Gendarmes  :  Some  of  the  Lords  alfo 
objected,  that  the  Duke  of  Northumberland, 
the  Marquis  of  Northampton,  and  the  Earl  of 
Pembroke,  who  were  Parties  in  the  Caufe, 
ought  not  to  be  of  the  Number  of  the  Lords 
Triers  ;  becaufe  the  Prifoner  was  principally 
charged  with  a  Confpiracy  againft  them.  To 
which  it  was  anfwered,  that  a  Peer  could  not 
be  challenged  :  On  which  Point,  it  feems,  the 
Lords  were  pretty  much  divided  in  their  Opi- 
nions ;  but  in  the  End,  it  was  agreed,  they 
might  fit  in  Judgment  on  him  ;  and,  by  the 
Influence  of  the  Duke  of  Northumberland,  and 
the  other  two,  a  Majority  found  the  Prifoner 
guilty  of  Felony,  though  they  acquitted  him 
of  the  Treafon  ;  and  hereupon  Judgment  was 
given  againft  him,  that  he  fhould  be  hanged. 

After  the  Trial,  it  is  faid,  the  DukeofSow- 
erfet  acknowledged  he  had  a  Defign  againft  the 
Perfons  of  the  Duke  of  Northumberland,  the 
Marquis  of  Northampton,  and  the  Earl  of  Pem- 
broke, and  afked  their  Pardon  ;  and  defired  the 
Lords  would  become  Mediators,  for  him,  to 
his  Majefty  •,  and  that,  if  the  King  did  not 
think  fit  to  grant  him  his  Life,  he  hoped  he 
would  have  Companion  on  his  Wife  and  Chil- 
dren. But  the  Duke  could  expect  to  meet 
with  but  little  Favour  from  the  Court,  now  the 
King  was  furrounded  by  his  mortal  Enemies. 
Their  feigned  Interceiiions  were  fure  to  be  re- 
jected, as  they  intended  they  fhould  •,  and  a 
Warrant  was  figned  for  the  Duke's  Execution 
on  the  twenty  fecond  of  January. 

The  Duke  being  brought  to  the  Scaffold  on 
Tower-Hill,  on  the  Day  appointed,  appeared 
with  a  compofed  Countenance  ;  and  having 
firft  kneeled  down,  and  recommended  himfelf 
to  God,  he  made  a  Speech  to  the  People,  tel- 
ling them,  he  was  brought  thither  to  fuffer 
Death,  though  he  never  had  offended  the 
King,  either  in  Word,  or  Deed,  and  had  been 
always  faithful  and  true  to  the  Realm  ;  but,  as 
he  was  condemned  by  Law,  he  acquiefced  in 
it,  and  thanked  God,  who  had  given  him  that 
Time  of  Repentance,  when  he  might  have  ta- 
ken him  away  by  a  fudden  Death.  He  rejoi- 
ced that  he hadbeen  inftrumental  in  the  Refor- 
mation of  the  Church,  exhorting  the  People  to 
embrace  the  pure  Doctrines  taught  in  it,  and 
live  accordingly;  Otherwife,  great  Calamities 
would  befal  them.  At  the  fpeaking  which 
Words  an  Ear-Witnefs  relates  (fays  the  Editor 
of  this  Trial)  there  was  heard  a  terrible  Noife, 
like  that  of  a  Storm,  or  Tempeft  ;  or  rather 
F  the 


17 


1551. 
j  Edw.  6. 


The  Lords 
confider  the 
Evidence. 


He  is  ac- 
quitted of 
Treafon, 
andconvic- 
tedofFeli- 
ny. 

He  confef- 
fes  a  De- 
fign a- 
gainft  the 
Duke  of 
Nor- 
rhumber- 
land,  &c. 


^War- 
rant fgne'd 
for  his  Ex- 
ecution. 
His  Speech, 
and  Beha- 
viour on 
the  Scaf 
fold. 
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A  CRITICAL  REVIEW  of 


1 5  S  i  •  the  blowing  up  of  a  Magazine  of  Gun- Powder : 
Lx-v^j  '^'t  wn*cn  the  People  were  fo  terrified,  that 
fonie  ran  away,  tumbling  over  one  another  in 
Heaps  •,  others  fainted,  and  all  were  amazed ; 
and  before  they  were  well  recovered  from  their 
Confternation,  Sir  Anthony  Brown  came  riding 
haftily  towards  the  Scaffold :  Whereupon  the 
People,  imagining  he  had  brought  a  Pardon, 
ihouted  for  Joy,  fo  that  the  Air  rung  again : 
But  this  appearing  to  be  a  Miftake,  the  Duke 
went  on  with  his  Speech,  and  faid,  There  is 
no  fuch  Matter,  dearly  beloved  Friends,  as 
you  vainly  hope  :  It  feems  good  to  Almighty 
God,  that  I  ftiould  fuffer  Death  ;  I  defire, 
therefore,  you  will  all  be  quiet,  and  contented 
with  it,  and  join  your  Prayers  with  mine,  for 
the  King's  Majefty,  unto  whom  I  have  always 
ftiewn  myfelf  a  molt  faithful  and  true  Subject, 
and  have  always  ibught  the  Welfare  of  the 
Kingdom.  All  the  People  anfwered,  //  was 
mofi  true. 

Then  he  went  on,  and  faid,  he  wilhed  his 
Majefty  perpetual  Health,  and  Felicity,  and 
that  his  Counfellors  might  have  Grace  to  rule 
the  State  uprightly,  exhorting  the  People  to 
be  obedient  to  them ;  and  begged  Pardon  of 
God,  and  of  all  Men,  whom  he  might  have 
offended.  After  which,  he  fubmitted  to  the 
Block :  But  the  Executioner,  obferving  the  Col- 
lar of  his  Waftcoat  to  be  in  his  Way,  perfuad- 
ed  him  to  get  up  again,  and  pull  his  Waftcoat 
off" ;  after  which  he  lay  down  again,  and  his 
Head  was  fevered  from  his  Body  at  one 
Blow. 

His    Son    remained    deprived    of  all    his 

Titles,  and  Eftate,  till  the  firft  Year  of  Queen 

Elizabeth,  when  her  Majefty  created  him  Earl 

of  Hertford,  and  Baron  Seymour :  His  Grand- 

HisPofte-'i  fon,  William,  was  created  Marquis  of  Hertfor d, 

ZlhlT*'™-  the  Year  l64°'  and  in  the  Year  l66°- the 
Honour  in  Marquis  made  the  following  Reprefentation  of 

Part.        his  Cafe  to  the  Houfe  of  Lords  (viz.) 


cured  an  Aft  of  Parliament,  in  the  faid  Year     1551. 
(5  Edw.  VI.)    entitled,  An  Acl  touching  the  Li-  5  Edw- 6- 
mitation  of  the  late  Duke  o/Sonerfet'j  Lands-,  ^v*>-; 
wherein   there  is  a  Claufe  obliquely  inferted,  to 
take  away  the  faid  Honours,  fo  entailed  as  a- 
forefaidi  which,  by  no  Felony,  how  notori- 
ous foever,  could  by  Law  have  been  forfeited : 
It    was   humbly    conceived,  therefore,    to  be 
moft  agreeable  to  Juftice,  to  reftore  the  faid  He  is  re- 
-  Marquis,  who  was  Heir  Male  of  the  Body  of  ftoredtotbe 
the  faid  Duke,  and  the  Lady  Anne  his  Wife  :  ffTr/ 
And  thereupon  the  faid  Marquis  of  Hertford  was  _^e0f  y 
in  the  Month  of  September,    1660.  reflored  to  Parlia- 
the  Dukedom   of  Somerfet,  by  a   Repeal  of  the  ment- 
faid  Acl  of  the  5th  of  Edw.  VI. 


His  Head 
fevered 
from  his 
Body. 


<fheCafeof  Edward  Earl  of  Hertford,  (Great  Grandfa- 
theMar-   ther  of  the  faid  Marquis)   was  by  Letters  Pa- 

GUIS  Or  •*■  * 

Hertford,  tents,  bearing  Date  the  6th  of  April,  1  Ed.  VI. 
prefentedto  created  Duke  of  Somerfet  -,  to  hold  to  him  and 
the  Lords,   the  Heirs  Male  of  his  Body,   upon  the  Body 

f<tf<?°m'  of  ^  La£ty  Ame->  his  then  Wife'  with  Re~ 
mainders  over.     The  faid  Duke,   afterwards, 

in  Michaelmas  Term,  5  Edw.  VI.  was  indicted 
of  Felony,  for  procuring  and  ftirring  up  others 
to  take  and  imprifon  John  Earl  of  Warwick, 
(one  of  the  King's  Privy-Council).  Which  In- 
dictment, though  void  in  Matter  and  Form, 
was  pretended  to  be  grounded  on  the  Statute  of 
3  &?  4  Edw.  VI.  which  makes  it  Felony  to 
ftir  up,  and  procure  others,  to  take  away  the 
Life  of  any  of  the  King's  Council.  But  this 
Indictment  was  only  for  ftirring  up  others,  to 
imprifon  a  Privy  Councillor  which  was  never 
reduced  into  Act)  and  the  fame,  therefore,  de- 
clared void  by  learned  Judges.  Yet  the  faid  Duke 
was  found  guilty  of  Felony,  and  put  to  Death 
for  this  Fact,  which  was  but  a  pretended  Fe- 
lony ;  and,  if  true,  yet  no  entailed  Eftate  was 
forfeitable  thereby. 

However,  fuch  was  the  Malice  of  the  Duke's 
Enemies,  that  in  the  Infancy  of  his  Heir,  who 
was  acknowledged  for  Duke  of  Somerfet  feve- 
ral  Months  after  his  Father's  Deceafe,  they  pro- 


Moft  of  our  Hiftorians  relate,  (and  I  find  Remarks 
the  Editor  of  this  fecond  Collection  of  State  wtheBuke 
Trials  of  the  fame  Opinion)  that  the  firft  Pro-  f^cr'j 
fecution  of  this  Duke  was  before  the  Parlia-  C  * 
ment  ;  and  I  muft  confefs,   I  was,  for  fome 
Time,  in  the  fame  Error,  till  I  examined  the 
Matter  more  clofely  ;  but  I  believe  it  is  now  very 
evident,  from  the  Account  I  have  already  given 
of  that  Proceeding,  that  this  Profecution  was 
either  before  the  Council,  or  the  Star-Cham- 
ber  ;  and  that  the  Duke  was  fined  and  impri- 
foned,  by  the  Authority  of  one  of  thole  Courts : 
To  which  I  am  aware  if.  will  be  objected,  that 
the  Privy-Council  have  no   fuch  Authority; 
and  I  will  agree  they  have  not  now :  But  inthofe 
Times  they  frequently  aflumed  a  Power  equal 
to  this ;  of  which  there  are  numerous  Inftances 
in  the  Council-Books  :  Particularly,    we  find, 
they  have  ordered  Houfes  to  be  pulled  down, 
and  have  prohibited  People  building  upon  their 
own  Lands,  in  and  about  the  Cities  of  London 
and  Weflminfter  ;  and  done  feveral  other  Things, 
that  can  now  only  be  effected  by  Act  of  Par- 
liament.    But,  befides,    had  there   been  any 
Thing  illegal,  or  irregular,  in  the  Privy  Coun- 
cil's taking  Cognizance  of  this  Matter,    the 
Members  of  the  Privy- Council  were  alfo  Mem- 
bers of  the  Court  of  Star-Chamber,  and  might 
have  cenfuerd  him  there,  if  he  had  objected  to 
their  Jurifdiction,  as  Privy -Councillors  ;  and, 
indeed,  I  am  in  fome  doubt,  whether  his  Fine 
was  kt  by  them,  as  Members  of  the  Privy- 
Council,  or,  as  Members  of  the  Star-Chamber  j 
but,  whether  by  the  one,  or  the  other,  I  find  no 
Footfteps,  upon  Record,  of  its  being  done  in 
Parliament.     But,  to  proceed :    It  is  very  re- 
markable, that  the  principal  Article  objected 
againft  the  Protector,  was,  his  afluming  more 
Power  than  belonged  to  him  ;  for  the  endeav- 
ouring of  which,  he  had  caufed  his  Brother,  the 
Admiral,  to  be  deftroyed  by  a  Bill  of  Attain- 
der the  Year  before  :  And,  though  he  found  the 
great  Men  then  very  ready  to  concur  with  him 
in  ruining  the  Admiral,  he  found  them  no  lefs 
ready  to  pull  him  down,  when  he  had  depri- 
ved his  Family  of  that  Support :  Nor  were  they 
only  incenfed  againft  him,  for  his  afluming  the 
Regency,  but  for  putting  a   Stop  to  the  En- 
croachments of  the  Nobility,  and  Gentry,  on 
the  Commons  ;  or,  at  leaft,  to  their  enclosing, 
and  laying  down  their  arable  Lands,  and  con- 
verting them  into  Pafture  ;  whereby  the  Poor 
were  not  only  deprived  of  their  Commons,  but 
of  an  Opportunity  of  getting  their  Livelihoods 
by  their  Work,  (Pafture  Grounds  not  employ- 
ing 
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1 5  5 1     ing  a  fourth  Part  of  the  Hands  that  the  arable 
5  Edw.  6.  jo.)     But,  as  this  rendered  him  the  Object  of 
**/"v^'  the  Gentry's  Hatred,  he  became  thereby   the 
Darling  of  the  common  People  ;  and  imagined, 
poflib'ly,  by  their  Afiiftance,  he   mould  have 
been  able  to  have  fupported  himfelf  againft  the 
Power  of  his  Enemies.     But  the  Gentry  had 
no  fooner  wheedled  him  out   of   the  foreign 
Troops,    he  maintained  for  his  Defence,  and 
prevailed    on  him  to  difmifs  them,     but    he 
found  his  Error ;  and  that  the  common  People, 
without  ftanding  Forces,  were,  by  no  means, 
able  to  protect  him  againft  the  united  Influence 
of  the  Nobility  and  Gentry,    and  the  Popifh 
Intereft.     Finding  therefore,  when  it  was  too 
late,    that  there  was  no  ftemming  the  Torrent, 
he  endeavoured  to  lave  himfelf,  we  fee,  by  a 
moft  abject  Submiflion  •,  believing,  probably, 
by  yielding  to  the  Times,  he  fhould  not  only 
preferve  his  Life,  but  one  Day  find  an  Op- 
portunity of  refuming  his  Authority  :  Befides, 
he  had  fo  lately  lhewn  them,   how  eafy  it  was 
to  cut  off  an  Enemy,  by  a  Bill  of  Attainder, 
that  he  could  not  but  expect,  they  would  fol- 
low the  Precedent  he  had  fet  them,  if  he  did 
not  prevent  it  by  a  timely  Submiflion.     And 
by  this  Conduct,  it  appears,  he  obtained  his 
Liberty,  had  a  great  Part  of  his  Eftate  re- 
ftored  him,  and  a  Share  once  more   allowed 
him  in  the  Adminiftration  :   But  the  Earl  of 
Warwick  (afterwards  Duke  of  Northumberland) 
who  had  now  formed  a  Scheme,  to  ingrofs  the 
Adminiftration  of  the  Government  into   his 
own  Hands,  either  finding  the  Protector  gain 
fo  faft  upon  the  young  King's  Affections,  that 
he  was  like  to  refume  his  former  Authority  ; 
or,  at  leaft,  that  he  would  remain  a  perpetual 
Bar  to  his  own  ambitious  Projects,    confede- 
rated once  more  with  the  Protector's  Enemies, 
againft  him  ;  and  never  ceafed  perfecuting  him, 
till  he  brought  him  to  the  Scaffold. 

The  Editor  of  the  fecond  Collection  of 
Trials,  has  put  this  Proceeding  together  very 
oddly.  He  firft  gives  us  the  Record  of  the 
Conviction  and  Attainder  of  the  Duke  •,  fen- 
tences  him  to  be  hanged,  and  then  produces 
the  Evidence,  and  his  Defence,  which  the 
Bookfellers,  no  doubt,  will  fee  rectified,  if 
ever  they  print  another  Edition. 

As  to  the  Indictment,    it  includes  both  a 
Charge  of  Treafon  and  Felony,  which   is  not 
•ufual,  if  it  be  legal ;  however,  the  Duke,  'tis 
obferved,  had  not  Prefence  of  Mind  to  de- 
mand Counfel  upon  it.     The  Act  he  was  in- 
dicted upon,   was  the  Statute  of  the  3^4 
Edw.  VI.  Cap.  v.  the  firft  Paragraph  whereof 
enacts,  That  if  any  Perfons,    to  the  Number 
of  twelve,    or  above,   being  affembled  toge- 
ther, to  kill,  take,  or  imprifon  any  of  the  King's 
Privy-Council ;  or  unlawfully  to  alter  or  change 
any  Laws  made  or  eftabhfhed  for  Religion, 
by  Authority  of  Parliament,    or  any  other 
Laws  of  this  Realm ;   the   fame    Number  of 
twelve,  or  above,  being  required  by  the  She- 
riff, or  any  Juftice  of  Peace,  by  Proclama- 
tion in  the  King's  Name,    to  depart  to  their 
Dwellings,    and  they,  or  any  of  them,  not- 
withftanding,  fhall  continue  together,  by  the 
Space  of  an  Hour  after  fuch  Proclamation  ;  or, 
after  that,  fhall  forcibly  attempt  to  do,  or  put 
in  ure,  any  of  the  Things  above  fpecified, 


fuch  Offenders   fhall   be   adjudged  guilty   of    1551. 
High  Treafon.  5  Edw.  6. 

And  in  the  fame  Aft  there  is  another  Claufe,  lv-^v^/ 
which  fays,  If  any  Perfon,  orPerfons,  by  open  Word^ 
or  Deed,  fhall  procure,  move,  or  stir  any 
other  Perfon,  or  Perfons,  to  arife,  or  make  any 
traiterous  or  rebellious  Afjembly,  to  the  Intent,  to 
do,  exercife,  or  put  in  ure,  any  of  the  Things 
above-mentioned ;  then  every  Perfon,  fo  procuring, 
moving,  or  fiirring  up  any  other,  fhall  be  deemed 
and  adywdgeitzt  FELOff,  and  fhall  lofe  the  Benefit 
of  his  Clergy  and  Saniluary. 

The  Indictment  hereupon  firft  charges  the 
Duke  with  High  Treafon,  in  affembling, 
with  Other  Perfons,  to  the  Number  of  an  hun- 
dred, to  take  and  imprifon  the  Duke  of  Nor- 
thumberland, then  a  Privy- Councillor ;  which 
Charge,  it  feems,  his  Peers  acquitted  him  of. 

But  the  Indictment  charging  him  alfo  with 
Moving  and  Inciting  others  to  take  and  impri- 
fon the  faid  Duke,  which  is  made  Felony  by 
the  faid  laft  recited  Claufe  ;  this,  it  feems,  a 
Majority  of  the  Lords  were  of  Opinion  was 
well  proved,  and  thereupon  he  was  convicted 
and  condemned. 

By  the  Evidence  of  Sir  Thomas  Palmer,  it 
appears,  that  the  Duke  of  Somerfet  had  con- 
trived and  confpired  to  invite  the  Duke  of  So- 
merfet, the  Marquis  of  Northampton,  and  the 
Earl  of  Pembroke,  to  an  Entertainment,  and 
to  have  killed  them  there  :  And  this  Deposition 
was  confirmed  by  Crane. 

This  was  the  only  Evidence,  given  at  the 
Trial,  the  Lords  could  be  governed  by,  to  find 
the  Duke  of  Somerfet  guilty  of  Felony  ;  and 
as  the  Indictment  does  not  charge  him  with 
moving  or  inciting  any  People  to  kill  the 
Duke  of  Northumberland ;  it  was  the  Opinion 
of  many,  that  this  Evidence  could  not  fupport 
that  Part  of  the  Indictment,  that  charged  the 
Prifoner  with  moving  others  to  take  and  impri- 
fon the  Duke  of  Northumberland.  The  Aft, 
indeed,  makes  it  Felony  to  move  others,  ei- 
ther to  kill  or  imprifon  a  Privy  Councillor ;  but, , 
as  the  Indictment  does  not  charge  the  Prifoner 
with  moving  others  to  kill  him,  he  could  not 
be  found  guilty  of  that ;  and  the  Depofition 
fays  not  one  Word  of  his  moving  others  to  im- 
prifon Northumberland.  But  'tis  probable  the 
Lords  might  think,  that  the  Intention  of  killing 
him,  comprehended  a  Defign  of  taking  him 
firft,  and  thereupon  convicted  the  Prifoner. 

William  Marquis  of  Hertford,   Great  Grand-  ^e  7^. 
fon  to  this  Duke  of  Somerfet,    in  his  Petition,  quit  of 
to  be  reftored  to  that  Title  at  the  Reftoration,  ^cn- 
obferves  indeed,  That  the  Statute  of  the  3  ^  4- Zt'^" 
Edw.  VI.  makes  it  Felony  to  ftir  up  and  pro-  tion  0f  tie 
cure  others  to  take  away  the  Life  of  any  of  the  Duke's 
Privy-Council ;  but  that  the  Indictment  was  Cafe- 
only  for  ftirring  up  others  to  imprifon  a  Privy- 
Councillor,  w£*V&  being  never  reducedintoAtl,  was 
not  Felony :  And,  indeed,  the  moving  and  in- 
citing others,  either  to  kill  or  imprifon  a  Privy- 
Councillor,  unlefs  fome  AB  was  done,  in  purfu- 
ance  of  fuch  Motion,  by  the  like  Opinion,  ought 
not  to  have  been  interpreted  Felony  ;  and  con- 
fequently  the  Duke  ought  to  have  been  ac- 
quitted. 

There  were  thefe  further  Hardfhips  alfo  in 
this  Trial  •,  that  the  Duke  of  Northumberland, 
the  Marquis  of  Northampton,  and  the  Earl  of 
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1551-  Pembroke ;  who  were  Parties  in  the  Caufe, 
5  Edw.  6.  were  auoweci  to  fit  as  his  Judges  ;  and  that 
the  Witneffes  were  not  examined  Viva  Voce  in 
Court,  which  might  have  given  a  different 
Turn  to  the  Evidence  :  But  the  Duke  could 
not  complain  of  Hardfhips  with  a  very  good 
Grace,  after  he  had  put  the  greateft  Hardfhips 
upon  his  Brother,  and  cut  him  off  by  an  Act 


of  Attainder,  without  fuffering  him  to  be  heard.     '551- 

Give  me  leave  to  obferve  farther,  that  the  ?^f/^!j 
Parliament  were  fo  far  convinced  of  the  Hard-  V"X^N^ 
fhips  that  had  been  put  upon  the  Admiral,  that 
the  Lady  Mary  Seymour,  only  Daughter  and 
HeireiVof  the  Admiral,  by  Queen  Katherine, 
was  by  Aft  of  Parliament,  in  the  3d  &f  4th  of 
\  Edw.  VI.  reftored  to  Blood. 


1554- 
1   Mar. 

Sir  Ni- 
cholas 
Throck- 
mortonV 
Trial. 

The   "* 
Charge. 


The  Evi- 
dence. 


TheTrialof  Sir  N  i  chol  a  sThrock  morton,  Knidit,  w 

O       '    1  Mar. 

for  High-Treafon,  before  Commiflioners  of  Oyer  and^v^j 
Terminer,  17  April,  1554.   1  Maria. 


His  De- 
fence. 


HE  was  charged  with  levying  War  againft  | 
the   Queen  ;  being   an   Accomplice   in 
Wyat's  Rebellion  ;    intending  to  depofe  and 
deitroy  her  Majefty  ;  and,  in  order  to  it,  with 
confpiring  to  feize  the  Tower  of  London. 

The  Evidence  to  prove  thefe  Treafons,  was 

the  written  Confeffion  of Winter,  one  of 

the  Conipirators ;  wherein  it,  is  faid,  that  the 
Prifoner  was  intimate  with  Wyat,  and  had  de- 
clared himfelf  againft  the  Spanifh  Match  ;  and 
that  Wyat  had  communicated  his  Defign  of 
feizing  the  Tower  to  the  Prifoner. 

The  Confeffion  of  one  Crofts  alfo  was  read 
againft  him,  importing,  that  the  Prifoner  was 
an  Accomplice  of  Wyat's  ;  that  they  often  met, 
and  confulted  concerning  an  Infurrection ;  and 
that  Sir  Nicholas  promifed  to  go  into  the  Weft, 
and  join  the  Earl  of  Devon.  Sir  Peter  Carew, 
and  other  Malcontents  there. 

The  Confeffion  of  CutBert  Vaughan,  under 
Sentence  of  Condemnation  for  the  fame  Trea- 
fon,waslikewife  read,  importing,  that  he  had  fe- 
veral  Conferences  with  the  Prifoner  concerning 
Wyat's  Rebellion,  and  that  Sir  Nicholas  declared 
his  Intention  of  joining  the  Malcontents. 
This  Witnefs  was  brought  into  Court,  and  at- 
tefted  the  Truth  of  his  Confeffion  upon  Oath. 

Part  of  the  Prifoner's  own  Confeffion  alfo 
was  read  againft  him,  wherein  he  acknow- 
ledged that  he  had  a  Conference  with  Wyat, 
Carew,  Crofts,  Rogers,  and  Warner,  concern- 
ing the  Spanifh  Match,  and  the  Alteration  of 
Religion  ;  and  that  he  (the  Prifoner)  had  faid 
he  would  hinder  the  Match  with  Spain  as  much 
as  he  could  by  Perfuafion  ;  that  he  had  alfo  faid, 
The  Difcipline  of  the  Clergy  might  now  ra- 
ther be  refembled  to  the  Turkifh  Tyranny  than 
to  the  teaching  of  the  Chriftian  Religion  ;  and 
had  difcourfed  of  the  French  King's  hindering 
the  Spaniards  coming  hither. 

The  Depofitions  of  the  Duke  of  Suffolk, 
who  had  been  executed  for  the  fame  Treafon, 
were  alfo  read  againft  the  Prifoner,  importing, 
that  the  Lord  Thomas  Grey  inform'd  the  Duke 
that  Sir  Nicholas  Throckmorton  was  privy  to  all 
the  Devices  againft  the  Spaniards,  and  had  a- 
greed  to  go  down  with  the  Earl  of  Devon,  and 
join  the  Rebels  in  the  Weft  ;  and  laftly,  it  was 
urged,  that  Wyat  himfelf  had  charged  the  Prifo- 
ner, as  an  Accomplice  with  him  in  his  Treafons. 

The  Queen's  Counfel  having  produced  all 
their  Evidence,  the  Prifoner  entered  upon  his 


Defence  •,  and  firft  he  defired,  that  the  Counfel 
would  ufe  him  like  a  Fellow- Chriftian,  and 
hot  endeavour  to  miflead  the  Jury  ;  for  he  was 
fenfible  that  by  Perfuafions,  Enforcements, 
Preemptions,  applying,  implying,  inferring, 
conjecturing,  deducing  Arguments,  and  wreft- 
ing  of  Law,  unlearned  Men  might  be  induced 
to  think  and  judge  Things  that  were  indiffe- 
rent, or  at  worft  but  Overfights,  to  be  Trea- 
fons. 

That  as  to  Winter's  Confeffion,   which  had  He  infifts 
been  read  as  Evidence  againft  him  •,  if  it  were  Mere  was 
all  true,  there  was  no  Treafon  in  it.     He  had,  J^J^ 
indeed,    converfed  with  Wyat,  as  he    might  ^ 
with  any  other  Man  ;  but  knew  nothing  of  his 
Purpofe.      He  acknowledged  alfo,    that   he 
did  diflike  the  Queen's  Match  with  Spain,  and 
the  coming  of  the  Spaniards  to  England,    and 
fo  did  the  whole  Realm  almoft  ;  but  this  was 
never  yet  conftrued  High-Treafon.     That  as  That  the 
to  the  Confeffion  of  Crofts,   it  ought  not  to  af-  Confeffion 
feet  him,  unlefs  he  was  brought  Face  to  Face,  £"**" 
as  the  Law  required  ;    and  to  Vaughan's  Tefti-  Evidence. 
mony  he  objected,  that  he  was  a  condemned  Thatacon- 
Man,   and  became  a  Witnefs  againft  him  to  k™™* 
fave  his  own  Life.     That  by  6  Edw.  VI.  No  f^"*W 
Man  could  be  indicted  or  convicted  of  Trea-  jfrnnefs. 
fon,  but  by  two  lawful  Witneffes,  brought  Face  That  there 
to  Face  •,  that  Vaughan  was  but  one  Witnefs,  ought  to  be 
and  a  very  exceptionable  one,  having  been  re-  *"£  ^  ' 
prieved  from  Time  to  Time,  in  order  to  com-  duced,Face 
pel  him  to  accufe  others.  to  Face. 

He  thought  it  hard  that  only  Part  of  his  &>«* his 
own  Confeffion  was  fuffer'd  to  be  read,  which  &S*0*" 
would  have  made  more  for  him  than  zgMnStougbt  to  be 
him,  if  it  had  been  read  through  :    That  the  read. 
Duke  of  Suffolk's  Depofitions  contain'd  only  7hat  what 
what  the  Lord  Grey  told  him  concerning  the^j™f 
Prifoner,  which  ought  not  to  affect  him,  un-  Evidence. 
lefs  the  Lord  Grey  were  produe'd,  and  attefted 
the  fame  in  Court  :    And  whatever  Wyat  had 
faid  in  hopes  of  faving  his  Life,  he  had  unfaid 
again  at  his  Execution,    acquitting  the  Lady 
Elizabeth,  as  well  as  others,  with  his  laft  Breath ; 
notwithftanding  he  had  accufed  them,  in  hopes 
of  Favour. 

Then,  applying  himfelf  to  the  Jury,  he  ob-  That  the 
ferved,  that  he  could  not  be  convicted  of  the  z$Ed.IIL 
Treafons  in  this  Indictment ;  becaufe  all  Trea-  mijjd*  ^ 
fons  were  repealed,  but  thofe  Offences  which  the  Court 
were  declared  to  be  fuch,  by  the  25th  of  Ed-  refufed. 
!  ward  III.  and  defired  that  the  Statute  of  the 
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ij54-     25th  of  Edward  III.    might  be  read.      To 

1  Mar.    which  the  Court  anfwering,.  That  no  Books 

^^y  mould  be  brought  there,  the  Prifoner  replied, 

nlVit-     Do  you  bring  me  hither  to  try  me  by  Law, 

nejfes  or     and  will  you  not  fhew  me  the  Law  ?  I  have- 

Proofad-  .heard  that  her  Majefiy  charged  you  to  admi- 

mitted       nifter  Juftice  indifferently  •,  and,  notwithftand- 

cHZt  *  'ing'the  old  Error  amongft  you,  which  did  not 

admit  a  Witnefs  to  fpeak,  or  any  Thing  to  be 

offered  in  Favour  of  the  Prifoner,  her  High- 

nefs's  Pleafure  is,  that  whatever  can  be  brought 

in  Favodr  of  the  Subject  lhall  be  admitted  and 

heard  :  Therefore  you  ought  of  Right  to  hear 

the  Statute  read,  and  reject  nothing  that  can 

be  fpoken  in  my  Defence. 

The  Court  ftill  infilling  he  ought  to  have 
no  Books  read  there,  for  that  the  Bench  were 
Judges  of  the  Law,  he  obferved,  that  they 
feemed  to  offer  him  Law,  but  indeed  afforded 
him  only  the  Form  of  Law ;  and  fince  he  could 
not  have  the  Statute  read,  he  would  endeavour 
to  repeat  the  Subftance  of  it,  defiring  the  Affif- 
Xance  of  the  Court  if  he  mould  be  miftaken  -, 
and,  having  recited  the  Words,  defired  the  Jury 
to  obferve  what  were  Treafons  at  that  Time, 
and  how  they  were  to  be  tried,  namely,  by 
open  Deed,  which  the  Law  termed  Overt- 
Acl,  and  that  there  were  no  Overt- Afts  that 
proved  his  being  concerned  in  any  of  the  Trea- 
ThiCoun-  fons  laid  in  the  Indictment.  To  this  the 
/el  affirm,  Queen's  Counfel  anfwered,  There  were  ftill  I 
that  there  divers   Treafons   at   Common   Law,    befides 

«S£a tnoft  enumerated  in  tne  25  Edward  HI.   but 

Cmmm*  that  there  was  Matter^  enough  proved  againft 

Law.       him  to  bring  him  within  the  Danger  of  that 

Statute  :  This  the  Prifoner  denied,  and  infilled 

again,  that  every  Perfon,  accufed  of  High  Trea- 

fon,  ought  to  be  proved  guilty  thereof,  by  fome 

open  Deed,  before  People  of  their  Condition. 

<Tbt  Court       The  Court  anfwered,  By  People  of  their  Qon- 

■miftnter-    dition3  was  meant  thofe  involved  in  the  fame 

pre*  the      Crime,  difcovering  the  Prifoner's  Treafons  ;  as 

ASi'         Wyat,  already  attainted,  had  declared  him  one 

of  his  Accomplices. 

The  Prifoner  very  juftly  replied,   That  by 
People  of  their  Condition,  was  meant,  of  the 
State  and  Condition  of  the  Inqueft  that  were 
to  try  him  ;  and  that  the  Evidence  of  Wyat, 
or  of  the  Rebellion  he  had  raifed,    in  which 
he  (the  Prifoner)  was   not  concerned,   could 
not  affect  him  ;  and  befides,  Wyat  had  acquit- 
ted him,  and  declared,  he  knew  nothing  of  it, 
demanding,  where  was  the  open  Deed  that 
proved  the  Treafon  -wherewith  he  was  charged  ? 
Nopena!    He  added,  that  he  had  heard  Stamford  and  the 
Statute  to  reft  0jrthe  Queen's  Counfel,  declare,  in  the  Par- 
h^lTttt  liament-Houfe,  that  it  was  a  Maxim  in  Law, 
Letter.       which  ought  never  to  be  violated,  That  no  Penal 
Statute  ought  to  be  extended,  or  wrejled,  beyond  the 
plain  Words  and  Letter  offuch  Statute  ;  for,  con- 
fidering  the  private  Affections,  many  times,  both 
of  Princes  and  Minifters,  it  would  be  very  dan- 
gerous to  the  Subject  to  refer  the  Conftruclion 
of  Penal  Laws  to  any  Judges  Equity,  which 
might  either  by   fear  of  higher  Powers  be  fe- 
duced,  or  through  Ignorance  or  Folly  be  abufed. 
The  Queen's  Counfel  urged,   that  he  had 
entered  into  a  Confpiracy  with  Wyat,  to  prevent 
the  coming  of  the  Spaniards ;  and  promifed  to 


to  his  utmoft  againft  them,  which  encouraged     i5}4' 
Wyat  to  levy  War  againft  the  Queen.  1  Mar>- 

The  Prifoner  anfwered,  That  it  was  no  (-^*>*'*>s"1 
Treafon  to  enter  into  Converfation  how  to  pre- 
vent the  coming  of  the  Spaniards,  or  to  declare 
he  would  endeavour  to  hinder  it  in  a  legal 
way ;  and  there  was  no  Evidence  of  his  en- 
deavouring to  prevent  it  by  Force,  or  his  pro- 
curing any  other  to  attempt  it  in  that  Manner. 

Then  the  Court  adjourned  ;  and  in  the  After-  The  Prifo- 
noon  the  Jury  brought  in   their  Verdict  Not  «er  ac- 
guilty.  Whereupon  the  Attorney-General  mo-  ?*'""'■ 
ved,  that  they  might  give  500/.  Security  for  7hejwy 
their  good  Behaviour :   But  it  does  not  appear  threatened- 
that  they  were  obliged  to  give  fuch  Security  ; 
much  lefs  were  they  fined  for  acquitting  the 
Prifoner,  as  fome  Hiftorians  have  related.     It 
is  probable,   they  might  be   reprimanded  and 
threapened  ;  and  this  muft  be  acknowledged  il- 
legal :  But  the  Courts  of  Juftice  acted  very  ar- 
bitrarily in  thofe  Days.    They  alfo  remanded 
the  Prifoner  back  to  the  Tower  after  he  was 
acquitted,  under  pretence,  the  Government  had 
other  Matters  againft   him  •,  but  I  do  not  find 
he  was  profecuted  for  any  other  Offence;   This 
feems  to  be  the  fame  Gentleman  that  was  after- 
wards Queen  Elizabeth's  Ambaffador  in  Scot- 
land. 

This  is  the  firft  Proceeding  in  the  State  Tri-  Remarki 
als  that  has  the  Appearance  of  a  regular  Trial ;  en  sf  Nt" 
and  though  the  Judges  mifinterpreted  the  Law,  xhrock- 
and  put  great  Hardships  on  the  Prifoner,  read-  morion'* 
ing  the  Confeffions  of  condemned  Men  againft  5W 
him,  notfuffering  the  A<51  25  Edward  III.  to 
be  read,  and  refufing  to  examine  the  Witnefles. 
Yet  Matters  appear  to  be  much  mended  fince  the 
Time  of  Henry  VIII.  to  which  the  Statute  of 
the  firft  of  Queen  Mary,  which  reduced  all 
Treafons  to  the  Standard  of  25  Edw.  III. 
greatly  contributed.  Before  that  Statute^  every 
Thing,  almoft,  was  interpreted  to  be  Treafon 
the  Government  was  pleafed  to  call  fo ;  and 
the  higheft  Preemptions  and  Circumftances 
were  made  Evidence  of  it.  But  this  Gentle- 
man, having  the  Skill  and  Courage  to  apprize 
the  Jury,  that  nothing  was  then  Treafon  but 
what  the  25th  of  Edward  III.  made  fo  ;  and 
that  all  Treafons  muft  be  proved  by  fome  Overt 
or  Open  A<5ts,  attefted  by  two  WknefTes  ;  and 
meeting  with  a  Jury  of  equal  Honefty  and 
Courage,  had  the  good  Fortune  to  come  off; 
though  the  Court  did  all  that  lay  in  their  Power 
to  brow-beat  the  Jury,  and  wreft  the  Law  to 
his  Deftrucf  ion.  A  fcandalous  Practice  which 
both  Judges  and  Counfel  in  every  Reign  have 
fhewed  themfelves  too  much  addicted  to,  hunt- 
ing down  unfortunate  Men,  and,  as  my  Lord 
Bacon  fays,  playing  Prizes  for  Blood  at  the  Bar 
of  Juftice. 

The  next  is  a  Proceeding  called,  The  Trial  <j-f,e  proft. 
of  James  Earl  of  Bothwell,  for  the  Murther  of  cution  of 
Henry  Lord  Darnley^  Husband  of  Mary  Queen  Eari&oth- 
of  Scots,  at  Edinburg,  April  12.  1597.  But>  as  7he  llmdew 
Bothwell  was  only  fummoned  before  the  Court,  Jr  ior^ 
in  order  to  be  acquitted,  and  the  Profecutor,  Darnkyr 
the  Earl  of  Lenox,  ditrft  not  appear  againft  him, 
it  does  not  require  any  further  Notice  Ihould  be 
taken  of  it  here. 


Pro- 
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14  ei;z.  The  Trial  of  ThomasHoward  Duke  of  Norfolk  jjgj£ 
£C£^      before  George  !Td/^  Earl  of  Shrewjbury  Lord  High  ^^ 
fbi?r"       Steward,  Reynold  Earl  of  jK>*#?  and  twenty  three  other 
h$.        Peers,     commiffioned  to  try   him,    for  Higfc-Treafon, 
January  1 6.   1571.   iq.EUz> 


^TheCharge 

againft 

him. 


ryr 


Overt- 
Ails. 


H  E  Indictment  charged  the  Duke  With 
comparing  and  imagining  the  Death  of 
the  Queen,  confpiring  to  raife  a  Rebellion  to 
fubvert  the  Government,  and  endeavouring  a 
Change  of  the  eftablifh'd  Religion :  And  the 
Overt- A£ts,  laid  as  an  Evidence  of  thefe  De- 
figns,  were,  i.  His  endeavouring,  without  the 
Confent  of  his  Sovereign  Queen  Elizabeth,   to 
be  joined  in  Marriage  with  Mary  late  Queen 
of  Scots,   who  laid  claim  to  the  prefent  PofTef- 
fion  of  the  Crown  of  England,   and  had  af- 
fumed  the  Arms  of  England.     2.  His  corre- 
fponding  with,  aiding,  andafiifting,  Thomas  Earl 
of   Northumberland  and   Anne  his  Wife,   and; 
CbarksTLdxlo'iWeftmoreland,  &c.  (in  open  Re- 
bellion againft  her  Majefty,  and  outlawed  for  the 
fame)  with  divers  Sums  of  Money.     3.  His 
adhering  to,  aiding,  and  affifting,  James  Duke : 
of  Caftel-le-Roy,    the   Earl   o*   Huntley,    and 
others,  the  Queen's  Enemies.     4.  His  hold- 
ing a  traiterous  Correfpondence  with  the  Pope,  I 
and  the  King  of  Spain,   inviting  them  to  in- 
vade this  Realm,  and  promifing  to  raife  a  Re- 
bellion, and  join  the  Enemy,  in  order  to  fet 
the   Queen  of  Scots   at   Liberty  -,    to   depofe 
Queen  Elizabeth,,  and  join  himfelf  in  Marriage 
with  the  faid  Queen  of  Scots.     5.  That  he  had 
fent  Letters  by  one  Rodolph  a  Merchant,  to 
the  Pope,  and  King  of  Spain,   defiring  their 
Afiiftance,    in  perpetrating  his  faid  Treafons ; 
and  that  he  had  received  a  Letter  from  Pope 
Pius  9$uintus,  Bifhop  of  Rome,  promifing  him 
Aid  and  Afiiftance. 

The  Duke  defired  he  might  have  Counfel  J 

"'ed  Coftn~  but  was  anfwered,  that  was  never  granted  in 

Cafes  of  High-Treafon  ;  and  having  pleaded  '■ 

Not  Guilty,    the   Evidence  againft  him  was 

produced. 

And  firft,  the  Examination  of  the  Bifliop  of 
Roffe   (formerly  Ambafiador  from  the  Queen 
of  Scots  to  Queen  Elizabeth)  taken  in  the  Tower, 
the  5th  of  November,  1571.  where  that  Prelate 
was  detained   Prifoner  for   practifing  againft 
Queen  Elizabeth's,  Government,    in  Behalf  of 
the  Queen  of  Scots,  was  read.     In  this  Exami- 1 
nation  the  Bifhop  depofes,  _  That  the  Duke  of ' 
*fo  prove     Norfolk  had  advifed  the  Scots  Commifiioners  at 
thTMreaty  Fork,  to  fupprefs  the   Evidence   againft   their 
Queen ;   and  had  alfo  propofed  to  the  Depo- 
nent, and  to  Earl  Murray,  to  marry  the  laid 
Queen. 

A  Letter  of  Earl  Murray's,  alfo  was  read, 
being  an  Anfwer  to  another  Letter,  fent  him  by 
the  Englijh  Miniftry,  to  enquire  what  he  knew 
concerning  the  Duke  of  Norfolk's,  Praftifes,  as 
to  the  Commiflion  at  York,  and  the  intended 
Marriage. 

In  this  Letter  Earl  Murray  fays,  That  the 
Duke  advifed  him  at  York,  to  compromife  Mat- 
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tefs  j  to  be  tender  of  the  Honour  of  the  Queen 
of  Scots,  and  to  fupprefs  her  Letters,  that  fhe 
might  not  be  defamed  in  England  -,  but  that, 
the  Commiflion  being  adjourned  to  London,  he 
(the  Earl)  was  6bliged  to  lay  open  the  whole 
Matter ;  which  the  Duke  refenting,  he  was  ap- 
prehenfive  of  being  murdered  in  his  Return  to 
Scotland ;  and  therefore,  to  appeafe  the  Duke, 
promifed  to  promote  trie  Marriage,  and  there- 
by faved  his  Life  i  He  therefore  entreated 
Queen  Elizabeth  to  have"  a  favourable  Opinion 
of  him,  having  pretended  to  afTent  to  the 
Match  out  of  pure  Neceflity. 

Then  a  Letter  from  the  Bifhop  of  RoJJe  to  A  Letter  of 
the  Queen  of  Scots  was  read,  wherein  he  tells  tteBijhop 
her,  That  he  had  learned  from  the  Duke  of  j{*°fs''» 
Norfolk,  that  Queen  Elizabeth  did  not  defign  to  Queen  of 
bring  her  Caufe  to  any  Determination  ;  but  to  Scots,reaA 
hear  what  Earl  Murray  could  alledge  againft 
her,  in  order  to  bring  her  into  Contempt  and 
Difgrace  with  the  People  of  England  ;  for  that 
Queen  Elizabeth  was  in  fome  Dread  of  her  be- 
ing fupported  by  her  Uncles  in  France,   and 
therefore  advifed  the  Queen  of  Scots  to  write  a 
fubmiflive  Letter  to  Queen  Elizabeth,  referring 
all  her  Concerns  to  Her,  and  declaring,  fhe  re- 
lied more  on  her  Friendfhip,   than  upon  her 
Uncles,  or  any  other  Princes  whatever. 

Part  of  the  Bifhop  of  Roffe' s  Examination,  other  De- 
of  the .  6th  of  November,   1 57 1 .  alfo  was  read,  portions  of 
wherein  he  fays,  That  Earl  Murray  was  in  fear  theBifi>f 
of  being  murdered  in  his  Return  to  Scotland:  °f  Rofs''- 
Whereupon  he  (the  Bifhop)  did  by  the  Duke  of 
Norfolk's  Direction  write  to  the  Queen  of  Scots, 
that  nothing  might  be  attempted  againft  Mur- 
ray,   beceaufe  he  had  yielded  to  favour  the 
Duke's  Defigns ;  and  further  depofed,  that  the 
Murder  was  to  have  been  committed  near  Nor- 
thallerton,  by  the  Nortons,    Markenfield,    and 
others,  as  the  Examinant  was  informed,  by  the 
Queen  of  Scots  Servants. 

A  Copy  of  a  Letter,  written  by  the  Duke  a  Copy  of 
to  Earl  Murray,  was  alfo  read,  wherein  his  the  Prifo- 
Grace  fays,  He  perceived  the  Earl'  was  well-  ner's Lettev 
affected  to  the  Advancement  of  the  Common-  ^y  --" 
weal,  and  the  uniting  of  the  Ifland  ;  and  had  a 
good  Inclination  towards  him,  which  was  a 
great  Satisfaction  :  That  he  (the  Duke)  had  fo 
far  proceeded  in  the  Marriage  with  his  Sifter, 
that  he  could  not  in  confeience  revoke  what  he 
had  done,  or  ever  defigned  it  while  he  lived  ; 
but  that  he  could  not  with  Honour  proceed  fur- 
ther till  he  had  removed  fome  Stumbling- 
Blocks  •,  and  when  this  was  done,  all  Things 
fhould  be  performed  to  the  Satisfaction  of  the 
Earl  -,  and  defires  he  would  ufe  all  Means  to  de- 
feat the  Defigns  of  their  Enemies,  who  oppo- 
fed  the  Match  ;  and  for  the  reft,  referred  him- 
felf to  the  Lord  Boyd,  who  was  empowered  by 
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1571-    the  Queen  of  Scots,  and  himfelf,  to  treat  with 
14  Eli*.  theEarl^ 

]^m^      To  this  the  Queen's  Counfel  added,  as  from 
cowfeof    the  Queen's  own  Mouth,  that  the  Duke  had 
the^ueen's  complained  to  her  Majefty  of  the  Rumour  that 
related  by   was  ipreacj,  of  his  Defign  to  marry  the  Queen 
her  Gun-   ^  ^^  ^  ^efired  jj  mjght  be  enquired  into, 
and  among  other  Exprefiions  faid,  To  what  End 
Jhould  I  marry  her,  being  fo  wicked  a  Woman, 
fitch  a  notorious  Adulterefs  and  Murderer  ?  I  love 
tojleep  upon  afafe  Pillow,  and  account  myfelfas 
great   a  Prince,  at  home,  at  Norwich,    as  Jhe, 
though  Jhe  were  in  the  Middle  of  her  Kingdom  : 
That  the  Revenues   of  the  Crown  of  Scotland 
were  inferior  to  his  own.     And,  Jhould  he  feek  to 
match  with  her,  knowing  Jhe  pretended  a  Title  to 
the  prefent  Pojfejfion  of  the  Crown  of  England, 
her  Majefty  Queen  Elizabeth,  might  juftly  charge 
him  with  fe eking  her  own  Crown. 
Tart  of  the      Then  part  of  the  Duke's  Examination  the 
Prifiner's   gth  of  November  1571.  was  read,   wherein  he 
Examtm-  ^s^  ^^  ^er  M^rty  charging  him  at  Titch- 
ianyrea  .  j.^  ^.^  ^.g  jnten^e(j  ]y[arriage  with  the  Queen 
of  Scots,   he  did  acknowledge  he  had  received 
Letters  from  her  :  That  the  Matter  had  been 
moved,  but  nothing  concluded  •,  and  that  there- 
upon her  Majefty  commanded  him  on  his  Al- 
legiance, nOt  to  deal  any  iurther  therein ;  and 
4  Leiier    a  Letter  from  the  Duke,  and  the  reft   of  the 
pcm  the     Commimoners,  to  Queen  Elizabeth  from  York 
Duke,  and  Was  read,    wherein  they  acquaint  her  Majefty, 
the  Com-    ji^j.  fevera]  Letters  and  Ballads  had  been  pro- 
,  ™  York    duced,    written  with  the  Queen  of  Scots  own 
read.      '  Hand,    difcovering  fuch  inordinate  and  filthy 
Love  between  her  and  Bothwell,(uch.  loathing  and 
abhorring  of  her  Hufband  that  was  murdered, 
and  fuch  an  Account  of  the  Confpiracy  againft 
his  Life,   as  every  good  Man  muft  deteft  and 
abhor :  That  they  had  enclofed  a  Paper  with 
the  principal  Points  contained  in  thofe  Letters, 
that  her  Majefty    might  judge  whether  they 
were  fufficient  to  convict  her  of  that  deteftable 
Crime,  the  Murder  of  her  Hufband,  which,  in 
their  Opinion  and  Confciences,   if  the  faid  Let- 
ters were  written  with  her  own  Hand,  as  they 
believed  they  were,   was  very  hard  to   be  a- 
voided. 
Sanril-  The  Confeflion  of  Bannifter  alfo  was  read, 

fter'i  Ex-  to  fhew,  that  the  Duke  had  no    Affection  for 
amma-      ^  Queen  0f  Scots  Perfon,  and  was  only  mo- 
tion,  read.  ^  ^  Ambition  to  attempt  the  Match. 
Andihe         Then  another  Part  of  the  Bifhop  of  Rofs's 
Jsfjhop  of    Confefiion  was  read ;  wherein  the  Bifhop  de- 
Rofs'j.      pofes,  That,  when  he  demanded  of  the  Duke, 
what  he   intended  to  do  in   the  Matter  of  the 
Marriage,  if  Queen  Elizabeth  would  not  con- 
Tent  to  it,   the   Duke  anfwered,    he  knew  fhe 
would,  though  not  at  firft ;  becaufe  molt  of  the 
Council,  and  the  Nobility,  were  againft  it:  And 
that  afterwards,  when  the  Queen  appeared  of- 
fended with  the  Duke,  he  told  this  Examinant,  he 
would  go  into  his  own  Country,  with  the  Earls  of 
Arundel  and  Pembroke,  and  there  they  would  ad- 
vife  with  their  Countrymen,  and  Friends,  of  the 
likelieft  Means  to  advance  the  Caufe  :  To  which 
the  Bifhop    faying,   the,  Queen    Would   fetch 
them  out  of  the  Country  by  force,   the  Duke 
anfwered,  No  Nobleman  in  England  would  ac- 
cept that  Office  :   He  knew  their  Minds  ;  efpe- 
cially  thofe  in  the  North,  who  wOuld  afiift  him  : 
And,  if  the  Queen  would  firft  purfue  him,  he 


fhould  find  Friends  enough  to  afiift  him,   and     1571. 
the  Scotijh  Queen  might  be  in  Safety  ;  for  that  *4 £4iz« 
was  the  principal  Mark  he  fhot  at :   And  die  if^ta^- 
Bifhop  further  depofed,  that  Liggons  told  him,  other/aid, 
the  Duke  was  refolved  to  go  through  with  the  brought  at 
Matter  by  Force,  if  the  Queen  would  not  con-  Evince 
fent-,  and  that,  at  this  Time,  Meflages frequent-  lf^ 
ly  pafTed  between  the  Scotifb  Queen,  the  Duke, 
and  them  in  the  North. 

Then  the  Duke's  Examination,  concerning  The  Duke 
his  fending  Money  to  Scotland,  was  read,  which  confefes 
he  confefied  in  Court  •,  as  alfo,  that  aDefign^'/'^ 
of  feifing  the  Tower,  was  moved  to  him  ;  but,  CW«- 
he  faid,  he  did  not  confent  to  it. 

Hickford,  the  Duke's  Secretary's  Examina-  fjis  Secre- 
tion,   alfo,  was  read  •,, wherein    he   faid,    tntury'sEx- 
Duke  advifed  the  Queen  of  Scots,  not  to  deli-  "minathn 
ver  up  her  Son  to  Queen  Elizabeth ; nor  certain  re^nlim 
ftrong  Places  in  Scotland,  which  the  Queen  of      * 
England  demanded ;  or  the  Englifh  Rebels  that 
had  fled  thither  ;  and  the  Duke  confefied  the 
Truth  of  it  in  Court,  except  his  advifiug  her 
not  to  deliver  up  the  Rebels. 

Then  the  Examination  of  one  Barker  was  Darker*/ 
read,    importing,  that  the  Duke  was  concerned  Examina- 
in  a  Defign  of  refcuing  the  Queen  of  Scots.       tlonread- 

.  He  was  alfo  charged,  with  having  made  his 
Submiffion  to  the  Queen,  and  promifing,  on 
his  Faith  and  Allegiance,  not  to  proceed  in  the 
Marriage,  or  any  other  Matter  relating  to  the 
Scotijh  Queen  •,  and  then  fending  the  Queen  of 
Scots  a  Copy  of  his  Submiffion,  before  he figned  Heconfef- 
it:   Which  the  Duke  confeffed.  tlcha'rt 

The  Depofitions  of  one  Cavendifb,  a  Depen-  Caven-   * 
dant  of  the  Duke's,  alfo,  was  read,  wherein  difliv  De- 
ne fays,    that  the  Duke  ordered  him  to  labour  portions. 
the  Caufe  of  his  Marriage  •,  and  that  he  heard 
the  Duke  affirm,  that  he   would  lofe  his  Life 
before  he  would  lofe  that  Marriage ;  adding,  that 
nothing  could  undo  him,  but  the  Rifing  of  the 
Northern  Lords ;  and  he  was  afraid  they  would 
rife. 

The  next  Article  the  Queen's  Counfel  infiff>  Evidence 
ed  on,  was,  the  Duke's  treating  with  the  Pope,  °fthe, 
and  the  King  of  Spain,  in  Favour  of  the  Queen  tr"aeti  * 
of  Scots  :  To  prove  which,  another  Part  of  the  w,th  fbe 
Bifhop  of  Rofs's  Examination  was   read,  and  Pope,  and 
the   Examination   of  one  Barker,   importing,  sPai"- 
that  the   Duke  fent   one  Rodolph,  a   Foreign  °J^af^ns. 
Merchant,  to  the  Duke  of  Alva,  and  the  Pope,  reaa-  a. 
in  the  Name  of  the  Scotijh  Queen,  and  him-  gawfhim. 
felf,  to  procure  Money  and  Forces,  to  invade 
the  Realm,  and  maintain  the    Queen  of  Scots 
Title  ;  and,  that  the  Duke  promifed  to  join 
them,  with  his  Friends,  when  they  landed  -,  and 
received  a  Letter  from  the  Pope,  approving  the 
Enterprize. 

The  next  Thing  the  Queen's  Counfel  infift-  Evidemeof 
ed  on,  was,  the  Duke's  aiding,  and  afiifting,  his  a*di"g 
the  Earls  of  Weftmoreland  and  Northumberland,  ,-w'scot- 
who  had  been  in  Rebellion,  and  were  fled  into  iand. 
Scotland'.  To  prove  which,  other  Parts  of  the 
Bifhop  of  Rofs's  and  Barker's  Examinations 
were  read,  importing,  that  the  Rebels,  being 
reconciled  to  the  Church  of  Rome,  wrote  to  the 
Pope,  for  his  Afiiftance,  who  fent  them  a  Sup- 
ply of  Money;  which   was  conveyed  towards 
them  by  the  Duke's  Means,  but   intercepted 
before  it  reached  them.     The  Examination  of 
Bannifter  alfo  was    read,    who   depofed,   that 
the  Duke  had  conveyed  a  Packet  of  Letters 

from 


24 


A  CRITICAL  REVIEW  of 


1 57 1..     from  the  French  Ambaffador,  to  the  Duke  of 

14EI1Z.   Qhatelefoy,  and  the  Lord  Herries,  the  Queen's 

Enemies  in  Scotland,  and  had  alfo  fent  them 

Money. 

<fhe  The  Duke,    in  his  Defence,  infifted,  That 

Dukes      it  was  not  Treafon  to  correfpond  with  the  Scot-  j 

tfhatlt     *ft  Q^ttn->  or  t0  propofe  a  Marriage  with  her ; 

•was  not      f°r>  when  fhe  laid  claim  to  the  Crown,  and 

treafon,  to  quartered  the  Arms  of  England,  fhe  was  mar- 

treat  with  rjeci?  ancJ  jn  the  Power  of  her  Hufband  ;    and 

5««r      fhe  had  made  no  fuch  Claim  flnce  fhe  was  a 
~^e"       Widow  :  Befides,  the  Queen  of  England  was 

in  Amity  with  her,  and  had  entered  into  feve- 
ral  Treaties  with  that  Princefs  ■,  which  fhewed 
fhe  was  not  an  Enemy  to  the  State,   and  con- 
fequently  it  could  not  be  Treafon  to  correfpond 
with  her. 
Vhat  the       He  infifted  alfo,   that  the  Scots,    who  ac- 
Scotsitwe  cufe(1  fcm,    were  not  lawful  WitnefTes  •,  and 
'it'ttn^fes.  tnat  tney>  and  tne  other  WitnefTes,    had  con- 
feffed themfelves  guilty  of  the  Crimes,  they  ac- 
cufed  him  ;  and  gave  their  Evidence,  to  obtain 
<tbat  the    Favour  themfelves.     But  the  moft  unanfwer- 
ffitnrfes   aD]e  part  0f  njs  Defence  was,   that  the  Wit- 
their°Evi^  neu"es  were  not  produced  Face  to  Face,  as  die 
dence  Viva  Statute  of  the  5  &f  6  of  Edw.Vl.  requires. 
Voce  That,  though  it  had  been  fuggefted,  he  pro- 

Vhat  there  pofed  this  Match  with  the  Queen  of  Scots,  in 
gvidmceof  orc^er  to  depofe  the  Queen  of   England,    and 
his  Defign  ufurp  her  Throne  ;  neither  the  Bifhop  of  Rojfe, 
to  depofe     or  any  other  of  the  WitnefTes,  could  charge 
the  Queen,  him  with  any  fuch  Views ;  nor  had  he  any 
Thoughts  of  altering  Religion,    as  was  fug- 
gefted, being  both  in  his  Judgment  and  Pro- 
feffion  a  Proteftant. 
ff hat  Earl       That  Earl  Murray  was  a  prejudiced  Perfon, 
Murray    and  fought  his  Life  ;  and  therefore  his  Tefti- 
<watpejur  m0ny  ought  not  to  be  admitted  againft  him  : 
Zainfl      -N°r  did  dieir  Mifunderftandings   arife  from 
him.         the  Earl's  oppofing  the  Marriage,  as  had  been 
fuggefted,  but  from  other  Caufes.    That  he  ne- 
ver heard  of  the  Defign  of  taking  away  Earl 
Murray's  Life,  till  the  Time  was  pafTed,  when 
it  was  to  have  been  done ;  and  then  the  Bifhop 
of  RoJJ'e  firft  acquainted  him  with  it. 

The  Duke  frequently,  and  with  a  great  deal 
of  Juftice,  repeated  his  Complaint,  That  the 
(fhe  WitnefTes  were  not  brought  Face  to  Face  :  To 
Queen's  which  the  Queen's  Counfel  anfwered,  That  the 
c™n[el .  Law  was  fo,  indeed,  for  a  Time  ■,  but,  it  be- 
waTnot  mo  t0°  narc*  and  dangerous  for  the  Prince, 
neceffaty  to  that  Law  was  repealed.  The  Duke  alfo  com- 
produce  the  plained,  That  he  had  not  been  permitted  to 
tfftnejfes ;  fpeak  wjth  any  Body  during  his  Confinement, 
fufffrthe  or  t0  produce  his  WitnefTes  or  Proofs,  in  order 
Prifoner  to  to  his  Defence ;   to  which   no    Anfwer  was 

bring  Wit-  given. 

nejfesfer        Then  he  obferved  again,  That  no  manner 
of  Proof  had  been  brought,  of  any  Defign  he 
had  againft  the  Queen's  Ferfon,  or  Govern- 
ment ;    of  his  levying  War,  or  committing 
any  Treafon,    fpecified  in  the  25  Edw.  III. 
Conftffes,   That  he  had  treated  with  the  Scotijh  Queen, 
he  was      ne  acknowledged  ;  but  this  did  not  amount  to 
the%ueen  High-Treafon ;  and  he  confeffed,  the  Bifhop 
of  Scot's    of  Rofje  did  fend  him  a  Letter  from  the  Queen 
Defign,  of  of  Scots,  wherein  fhe  complained  of  her  Sub- 
foitctung    jefts,    and  faid,  fhe  would  feek  other  means 

tottsgnA*.  for  her  ReHef .    gut  he    difliked    aJj   fhofe   De. 

vices,  and  advifed  her,  to  depend  only  on  her 
Majefty,   or  he,   and  all  her  Friends  in  En- 


gland^ would  forfake  her.     He  acknowledged     1571. 
alio,  that  Rudolph  had  been  brought  to  him,  >***"* 
and  difcourfed  with  him  concerning  the  Scotijh  j£^f 
Queen  ;  particularly  he  faid,  he  would  endea-  feps  hit 
vour  to  procure  Money  of  the  Duke  of  Alva,  treating 
for  NecefTaries  for  her,  as  he  had  done  for-  ««'*'*« 
merly  ;  and  that  he  defired  the  Duke's  Letters   Tgn\  t 
to  the  Duke  of  Alva,  in  that  Princefs's  Favour ;  procure  tht 
but  he  put  him  off,  and  would  not  write  ;  nor  Queen  of 
did  he  ever  give  Inftructibns  to  Rodolph,  to  fo-  Scots  M*- 
licit  tne  King  of  Spain,  for  Men  or  Money  :  Ve1' 
And  whereas  it  was  faid,    that   ten  thoufand 
Men  were  to  invade  England,  four  thoufand 
whereof  were  to  be  Horfe,  and  to  be  landed 
in  EJfex  ;    he  had  not  fo  little  Skill  in  mili- 
tary Affairs,  as  to  direct  four  thoufand  Horfe 
to  land  in  that  County,  full  of  Lanes,  Ditches, 
and  Marfhes :    He  fhould  have  chofen  fome  Heinpjti, 
other  County,  if  he  had  been  engaged  in  any  **«"»*>»- 
fuch  Enterprize  :  And,  though  he  was  charged  f^nln- 
with  an  Intention  to  join  fuch  foreign  Troops,  furregion. 
it  could  not  be  proved,  he  had  made  any  Pro- 
vifion  for  that  End  ;  that  he  had  confulted  any 
of  his  Friends  about  it ;  levied  Men,  or  pro- 
vided Horfes,  or  Arms,  for  that  Purpofe. 

He   confeffed  alfo,   that  Barker  did  bring  Confeffet 
him  a  Letter  from  the  Pope,    which  begun  his  reuro- 
with  thefe  Words,  Dilefte  Fili,  Salutem,   with "ins  *  Let' 
which  he  was  offended,  and  afked  what  he  had  l^p^L 
to  do  with   him,  who  was  an  Enemy  to  his 
Religion  and  Country  ;    and  Barker  excufed 
himfelf,  and  faid,  Rodolph  had  procured  that 
Letter  for  his  own  Credit. 

The  Duke  alfo  acknowledged,    his  being  Ad  hit 
concerned  in  fending  the  Money  that  was  inter-  finding 
cepted  ;  but  faid,  he  did  not  know  it  was  for  c?Hp^ 
the  Rebel  Lords  -,   and  that  it  could   not  be 
Treafon  to  fend  Money  to  the  Duke  of  Caftel- 
le-Roy,  and  the  Lord  Herries,  Subjects  of  Scot- 
land, which  Kingdom  was  afc  Peace  with  the 
Queen  of  England.     However,  the  Duke  was 
found  Guilty  of  High  Treason,  by  the 
unanimous  Opinion  of  his  Peers. 

It  is  evident  from  the  Duke's  Confeffion,  Remarks 
that  he  had  renewed  the  Treaty  of  Marriage  on  ihe 
with  the  Queen  of  Scots,  after  he  had  promifed  P?k*jf., 
Queen  Elizabeth,  he  would  have  no  further  ^f  * 
Concern  with  her ;  that  he  had  alfo  treated 
with  the  proper  Agent  to  procure  Money  for 
her  from  the  Pope  and  Spain  ;  and  that  he  had 
received  a  Letter  from  the  Pope,  relating  to 
that  Affair  ;  and  laftly,  that  he  had  been  con- 
cerned in  fending  Money  to  the  Englijh  Rebels 
in  Scotland ;  and  this  was  interpreted  both  by 
the  Queen's  Counfel,  and  the  Peers,  his  Judges, 
to  be  with  an  Intention  to  depofe  Queen  Eli- 
zabeth, and  to  ufurp  her  Throne  •,  which  was 
certainly  High  Treafon,  if  his  Judges  were 
fatisfied  that  was^  his  Intent.  However,  if  the 
Duke  had  not  confeffed  thefe  Facts  in  Court, 
there  was  no  Evidence  produced  againft  him 
fufficient  to  convict  him  ;  for  by  the  5  &?  6  of 
Edw.Vl.  two  WitnefTes,  at  leaft,  ought  to  have 
given  their  Evidence,  Viva  Voce,  in  Court  ; 
though  the  Queen's  Counfel  denied  there  was 
any  fuch  Law  in  Force.  The  Duke  alfo  had 
very  hard  Meafure,  that  his  Friends  were  not 
fuffered  to  come  near  him  while  he  was  in  Pri- 
fon,  nor  any  Opportunity  allowed  him  to  pre- 
pare for  his  Defence  ;  neither  was  he  permitted 
to  produce  any  WitnefTes  or  Proofs  of  his  In- 
nocence. 
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1 571;  nocence.  This  fhews,  that  the"  Court  acted 
laEliz.  very  arbitrarily,  even  in  Queen  Elizabeth's 
'~v'~0  Reign,  and  that  the  Subject  had  fcarce  any 
Chance  for  his  Life,  where  he  was  accufed  of 
High  Treafon.  Even  Acts  of  Parliament  in 
the  Prifoner's  Favour  were  not  regarded  by 
the  Court :  Every  Thing  was  to  be  urged  in 
Behalf  of  the  Crown,  and  nothing  fuffered  to 
be  offered  in  Behalf  of  the  Prifoner. 

Other  Peoples  Letters,  and  Copies  of  Let- 
ters, were  read  againft  him,  in  which  he  had 
no  Concern ;  and  that,  without  any  Proof  being 
made  that  thole  Letters  were  written  by  the 
Perfons  they  were  pretended  to  be  written  by. 
Nay,  the  Counfel  were  permitted  to  repeat  the 
Queen's  Converfation,  and  to  apply  it  as  Evi- 
dence againft  the  Prifoner,  without  the  Solem- 
nity of  an  Oath;  and  hearfay  Evidence,  what 
the  WitnefTes  had  heard  other  People  fay  of 
the  Prifoner,  was  admitted  as  Evidence ;  all 
which  is  held  illegal  at  this  Day  ;  and  the  Law 
was  much  the  fame  in  that  Reign  as  it  is  now : 
Nothing  but  the  different  Opinions  of  the  Law- 
yers of  thofe  Days,  and  ours,  in  interpreting 
the  Laws  and  Statutes  of  the  Realm,  feems  to 
make  that  wide  Difference  there  appears  be- 
tween the  Proceedings  of  the  Courts  of  Ju- 
flice,  at  that  Time  and  this. 

As  to  that  Objection  of  the  Duke's,  That  a 
Scot  ought  not  to  be  admitted  a  Witnefs  againft 
an  Englifhman,  or  an  Englifhman  againft  a  Scot : 
It  feems  this  was  the  Practice  upon  the  Borders, 
where  the  two  Nations  were  in  perpetual  Ho- 
ftility,  and  therefore  they  were  not  deemed 
competent  and  impartial  WitnefTes  againft  each 
other  there  ;  but  this  Rule  does  not  appear  to 
haye  been  extended  to  the  whole  Nation  by 
either  Side. 

As  to  the  Occafion  of  profecuting  the  Duke 
with  this  Violence  •,  Hiftory  informs  us,  That 
the  Scotijh  Queen,  finding  there  was  little  Hopes 
of  obtaining  her  Liberty .  from  the  Queen  of 
England,  fent  Letters  to  the  Duke  of  Nor- 
folk, the  Pope,  and  the  King  of  Spain,  to  en- 
deavour to  procure  her  Enlargement  by  Force, 
or  otherwife  ;  which  Letters  were  copied  over 
by  Hickford,  the  Duke  of  Norfolk's  Secretary, 
and  then  forwarded  to  Spain  by  Ridolph,  or 
Rodolph,  the  Pope's  Agent,  "who  had  conti- 
nued feveral  Years  in  England,  under  the  Cha- 
racter of  an  Italian  Merchant  •,  and  this  Man, 
'tis  faid,  had  propofed  to  the  Duke  of  Norfolk, 
the  bringing  about  a  Revolution  in  England, 
and  the  procuring  Money  and  Forces  of  the 
Pope  and  the  King  of  Spain,  to  effect  it. 

The  Bifhop  of  Rojfe,  who  refided  at  Lon- 
don, as  Ambaffador  of  the  Queen  of  Scots, 
propofed  to  the  Duke  of  Norfolk^  about  the 
fame  Time,  the  feizing  of  Queen  Elizabeth's 
Perfon,  and  making  her  their  Prifoner;  on 
which  he  fuggefted  ■,  a  Majority  of  the  Nation 
would  declare  for  the  Queen  of  Scots  ;  and, 
though  the  Duke  rejected  this  Motion,  he 
thought  fit  to  conclude  the  Treaty  of  Marriage, 
however,  with  the  Queen  of  Scots  ;  and  there- 
upon Rodolph  was  difpatched  to  the  Pope,  and 
the  King  of  Spain,  to  defire  their  Aid,  as  has 
been  related.  Rodolph,  arriving  in  Flanders,  and 
meeting  one  Bayliff,  a  Servant  of  the  Queen 
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of  Scots,  going  to  England,  fent  feveral  Let- 
ters by  him  to  the  Duke  of  Norfolk,  the  Bi- 
fhop of  Rojfe,  and  others  in  the  Secret ;  and  * 
Bayliff,  with  his  Packet,  being  feized  at  Dover, 
on  his  Return,  the  Government  thereby  difco- 
vered  there  was  a  Plot  on  Foot ;  and,  appre^ 
hending  the  Bifhop  of  Rojfe,  and  Hickford,  the 
Duke's  Secretary,  they  were  more  fully  con- 
vinced of  it,  by  their  ConfefTionSj  and  the 
Copies  of  the  Letters  that  had  been  fent  to  the 
Pope,  and  the  King  of  Spain,  which  the  Se- 
cretary produced. 

It  appeared  alfo,  that  the  Duke's  Secretary 
had  been  employed  in  tranfmitting  1 500  /.  to 
the  Rebels  in  Scotland,  which  was  intercepted  ; 
fo  that  the  Miniftry  did  not  want  fiifHcient 
Proof  againft  the  Duke.  All  that  they  are 
cenfured  for,  is  the  illegal  Manner  of  profecu- 
ting him  for  a  Crime,  which  might  very  eafily 
have  been  proved  againft  him  in  a  legal  Way. 
The  Duke,  himfelf,  did  not  deny  his  folicit- 
ing  foreign  Aid  ;  only  faid,  in  his  Excufe,  he 
had  no  Defign  againft  Queen  Elizabeth  and  the 
Realm  ;  that  he  only  intended  to  deliver  the 
Queen  of  Scots,  and  reftore  her  to  the  Throne 
of  Scotland. 

However,  though  there  was  little  Room  to  Gnfpfra- 
doubt  of  the  Duke's  Guilt,    and  he  had  been  «« <»M' 
convicted  by  his  Peers,  without  one  diffenting 
Voice,  the  Queen  feemed  inclined  to  fpare  him, 
and  refpited  his  Execution  for  feveral  Months ; 
till  fome  Confpiracies  having  been  difcoveredi 
to  refcue  the  Duke,  and  fet  him  at  Liberty, 
which  were  fomented  by  the  Scotijh  Queen^  her 
Majefty  thought  fit  to  call  a  Parliament,  and 
advife  with  them,  concerning  her  own  and  the  $he  Par- 
national  Security;  and  the  Houfes  immediate-  1'fmre"!a(t' 
ly.refolved,    That  the  Execution  of  the  Duke  ^eenfor 
of  Norfolk  was  now  become  neceflaryj  and  ad-  his  Execu- 
dreffed  her  Majefty  accordingly:  Whereupon  Hon. 
the  Duke  Was  ordered  to  be  beheaded,  on  the 
2d  of  June,  almoft  five  Months  after  his  Sen- 
tence. 

When  he  came  to  the  Scaffold,  he  acknow-  Hg  $* 
ledged,  he  had  been  juftly  condemned  by  his  ^fjf" 
Peers,  and  that  he  had  treated  with  the  Queen 
of  Scots  a  fecond  Time,  after  he  had  folemnly 
promifed   her  Majefty,    he   would  not  *,    for 
which,  his  Confcience,  he  faid,  was  difturbed ; 
but  declared,  he  never  approved  the  Defigns  of 
the  Pope,  and  King  of  Spain,  or  the  Rebellion 
in  the  North  ;  and  was  fo  fir  from  attempting 
to  introduce  Popery,  that  he  Was  never  popifh-  D'maPro- 
ly  affected,  fince  he  had  any  Tafte  for  Reli-  tejiant. 
gion.     Having  ended  his  Speech,  he  prepared 
himfelf  for  the  Block,  without  any  Signs   of 
Fear  ;    and  his    Head  was  fevered  from   his 
Body. 

Soon  after  the  Duke's  Execution,  her  Ma- 
jefty fent  Commiffioners  to  the  Scotifh  Queen, 
to  expoftulate  with  her,  concerning  her  re- 
peated Practices  againft  her  Government ;  and, 
particularly,  for  treating  of  a  Marriage  with 
the  Duke  of  Norfolk,  and  endeavouring  to  re- 
fcue fum  out  of  Prifon. 

To  which  that  Princefs  anfwered,  She  Was  tfhe  Queen 
actually  contracted  to  the  Duke  of  Norfolk,  °Q $co:s 
and  thought  herfelf  obliged  to  endeavour  to  a£j™fe 
obtain  his  Freedom,  as  jhe  was  his  IVtfe.  Wife. 
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The  Trial  of  Robert  Hickford. 


1571. 

14  Eliz. 

Hickford,  fTH  H  E  next  Thing  we  meet  with  in  the  State 
thf-Ruke  X  Trials,  is  the  Arraignment  of  Robert  Hick- 
folk'  Tse-  for^->  tne  Duke  of  Norfolk's  Secretary,  on  the  9th 
cretary  at-  of  February,  1 57 1 .  14  Eliz.  for  HighTreafon,  in 
raigned.  being  concerned  in  the  Treaty  with  the  Pope, 
and  the  King  of  Spain,  and  difpatching  Rodolph 
to  them,  to  demand  Supplies  for  the  Queen  of 
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Scots ;  and  alfo  for  tranfmitting  Money  to  the 
Rebels  in  Scotland :  Both  which  Hickford  con- 
feffed,  and  his  Confefllon  being  recorded,  Judg-  r 
ment  was  pronounced  againft  him  as  a  Traitor;  bTtpZ-**' 
but,  as  he  had  been  made  an  Evidence  againft  doned. 
his  Lord,  his  Life  was  fpared. 


The  Trial  of  Do&or  William  Parry. 


1JS4. 

26  Eliz. 

VheAr-     rnp  HEN  follows  the  Arraignment  of  Wil- 
raignment     J^    yiam  j>arry^  Do&or  of  Laws,  for  High 
Parrvf  °for  ^reafon->  tne  25tn  or" February,   1584.  26  Eliz. 
a  Con/pi-        The  Indictment  fet  forth,  that  the  Prifoner 
racy  a-     had   traiteroufty   confpired  the  Death  of  the 
gainji  the  Queen,   and  the  Subverfion  of   the   Govern- 
ifo" '     ment,  and  the  true  Religion  •,  that  he  had  beg- 
ged Abfolution  of  the  Bifhop  of  Rome,  and 
received  Letters  from  Cardinal  de  Como,  figni- 
fying,  that  the  faid  Bilhop  of  Rome  approved 
his  Intentions,  abfolved  him  from  all  his  Sins, 
and  encouraged  him  to  proceed  in  his  Enter- 
prize  ;  and  that  the  Prilbner  had  moved  Edmund 
Nevil,  to  affift  him,  in  affaflinating  the  Queen. 


To  this  Indictment  the  Prifoner  pleaded 
Guilty.  At  which  Time,  alfo,  his  Confef- 
fion  before  the  Lord  Hunfdon  was  read,  where- 
in he  declared,  that  he  looked  upon  the  Re- 
folution  he  had  taken,  of  killing  the  Queen, 
to  be  lawful,  and  even  meritorious  ;  and  his 
Confefllon  being  recorded,  Judgment  was  pro- 
nounced againft  him  as  a  Traitor. 

The  Prifoner,  being  a  Member  of  Parlia- 
ment, was  executed  in  the  Palace- Yard,  in 
the  Prefence  of  both  Houfes. 

His  Defign  of  murdering  the  Queen,  was 
firfb  difcovered  by  Edmund  Nevil,  whom  he 
deftred  to  aflift  him  in  the  AfTaflination. 


1584. 
16  Eliz. 
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The  Trial  of  Anthony  Babington,  &c. 
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TH  E  next  Proceeding  in  the  State  Trials, 
is  the  Arraignment  of  Anthony  Babington, 
Chidiock  Titchburne,  Thomas  Salifbury,  Robert 
Barnwell,  John  Savage,  Henry  Donn,  and 
John  Ballard,  for  High  Treafon,  the  13  th  & 
14th  of  Sep.  1586.  28  Eliz. 

They  were  charged  with  a  Confpiracy,  to 
afTaflinate  her  Majefty  ;  with  attempting  to  de- 
liver the  Queen  of  Scots  out  of  Cuftody,  pro- 
curing foreign  Enemies  to  invade  the  Realm, 
and  inciting  an  Infurrection,  to  join  the 
Enemy. 

To  which  Indictment  they  all  pleaded 
Guilty,  and  Sentence  was  pronounced  againft 
them  as  Traitors. 

The  following  Day,  viz.  the  15th  of  Sep- 
tember, 1586.  28  Eliz.  their  Accomplices, 
Edward  Abington,  Charles  Tilney,  Edward 
Jones,  John  Travers,  John  Charnock,  Jerome 
Bellamy,  and  Robert  Gage,  were  arraigned  for 
the  like  Treafon,  viz.  confpiring  the  Death  of 
the  Queen,  the  releafing  the  Queen  of  Scots, 
inviting  Foreigners  to  invade  the  Realm,  and 
inciting  an  Infurrection  ;  and  were  all  con- 
victed on  their  own  Confefiions,  or  the  Con- 
fefiions of  their  Accomplices :  But  we  find  no 
more  than  Minutes  of  thefe  Trials,  which  were 
very  imperfectly  taken ;  only  it  appears  they  were 
all  condemned  as  Traitors  ;  and  that  Jones, 
Travers,  Bellamy,  and  Gage,  were  convicted 
only  of  concealing  and  harbouring  the  Affaf- 
fins,  and  were  to  have  had  no  Share  in  the  in- 
tended AfTaflination  themfelves. 


Since  thefe  Proceedings  are  fo  very  defi-     ijf5. 
cient,    I  fhall  endeavour  to  fupply,  in  fome  28  £Iiz- 
meafure,  what  is  wanting,   in  relation  to  the  v-y"v"N^ 
Difcovery  of  this  Plot,  and  the  Trials,  of  the  Remari, 
Confpirators,  from  Hiftory.  0„  tj,efe 

The  Priefts  in  the  Englijh  Seminary  at  Proceed- 
Rheims,  had,  we  are  informed,  inculcated  into  '"&■ 
their  Pupils,  that  it  would  be  a  meritorious 
Act  to  afTaflinate  an  excommunicated  Prince  ; 
and  that  thofe,  who  loft  their  Lives  in  fuch  an 
Attempt,  ought  to  be  deemed  Martyrs  ;  and 
had  fo  infpired  Savage,  a  bold,  enterprizing, 
young  Fellow,  with  thefe  Principles,  that  he 
vowed  to   kill  Queen  Elizabeth. 

About  the  fame  Time,  John  Ballard,  a 
Prieft  of  the  fame  Seminary,  having  vifited 
the  Catholicks  in  England  and  Scotland,  to  fee 
how  they  flood  affected  ;  and  returning  to 
France,  propofed  to  Mendoza,  the  Spanifh  Ara- 
baffador  there,  and  to  the  Englifh  Exiles,  the 
invading  England  with  .  a  Body  of  Spanifh 
Troops,  while  the  Queen's  Forces  were  abfent 
in  Holland  ;  which  being  approved  by  all, 
Ballard  was  fent  to  England  again,  to  fee  what 
Forces  the  Englifh  Catholicks  could  raife,  to 
join  the  Spaniards. 

Ballard,  on  his  Arrival  in  England,  meeting  Babing- 
with  Anthony  Babington,  a  Gentleman  of  Qua-  t°n,  the 
lity  and  Fortune,  and  entirely  devoted  to'the^e/Cow" 
Intereft  of  the  Queen  of  Scots,  acquainted  him ftn(ttm' 
with  the  intended  Invafion.     To  which  Ba- 
bington anfwered  ;    The  Invafion  would  fignify 
nothing,    as  long   as  Queen  Elizabeth  lived. 

To 


the   STATE    TRIALS. 


27 


i58(J.     To  which  Ballard  replied  •,  She  would  not  live 

/^5>?j  ^on§  '  *or  $avaKe  na^  vowed  to  kill  her  :  But 
Babington  faid,  fo  weighty  a  Bufinefs  ought  not 
to  be  trufted  to  Savage  alone,  and  propofed 

Six  Gen-    fix  Gentlemen,  of  whom  Savage  fhould   be 


to  aptjfi 
nate  the 
^ueen. 


tiemenvow  onej  to  perform  this  tragical  Execution,  as  he 
called  it,  and  made  fome  Improvements  alfo, 
in  the  Project,  for  an  Invafion,  and  the  fetting 
the  Queen  of  Scots  at  Liberty  j  and,  foon  after, 
wrote  a  Letter  to  that  Princefs,  wherein  he 
gave  her  an  Account,  of  his  Conference  with 
Ballard,  and  of  the  fix  Gentlemen,  that  were 
pitched  upon  for  the  intended  Affaffination  •,  tel- 
ling her,  that  he,  with  an  hundred  more, 
would,  at  the  fame  Time,  fet  her  at  Liberty  : 
and  defired  the  heroical  Actors,  in  this  Enter- 
prize,  or  their  Pofterity,  if  they  did  not  fur- 
vive,  might  be  well  rewarded. 

To  this  Letter  Babington  received  an  An- 
fwer,  from  the  Queen  of  Scots,  wherein 
fhe  advifes  him,  to  \\k  great  Caution  •,  and 
that  the  Afibciation,  they  propofed  to  enter 
into,  ihould  be  under  Pretence  of  their  Fears 
of  the  Puritans :  She  advifes  alfo,  that  there 
might  be  an  Infurrection  in  Ireland,  at  the 
fame  Time  -,  that  the  Earls  of  Arundel  and 
Northumberland  Ihould  be  prevailed  on  to  en- 
gage in  the  Affair  ;  and,  that  Lord  Paget, 
and  the  Exiles,  Ihould  come  over  to  England; 
and,  having  propofed  fome  feafible  Ways  to 
refcue  her  from  her  Imprisonment,  fhe  ordered 
Babington,  to  promife  die  fix  Gentlemen  Re- 
wards for  their  Service. 

Babington,  afterwards,  drew  the  Lord  Wind- 


Queen  of 
•Scots  Let- 
ttr  to  Ba- 
bington. 


*fheCott' 
fpiratort 


beVaZdh  for's  Brother>   and  Several  other  Gentlemen  of 
aSpy!   *  Quality,  into  the  Confpiracy  ;  but  among  them, 
it  feems,  was  one  Polly,   a   Spy  of  Secretary 
Walfingham's,   who  is  thought  to  have  reveal- 
ed their  Secrets  from  Time  to  Time,  and  to 
have  pufhed  thefe  young  Gendemen  upon  this 
defperate  Attempt.     The  fix,  who  were  felec- 
ted  for  the  AfTafTination,  took  an  Oath,  to  per- 
petrate it ;  and  the  Confpirators  met  frequently 
in  St.  Giles's  Fields,  and  in  St.  Paul's  Church ; 
and  fometimes  at  Taverns,  where  they  had  En- 
tertainments,   encouraged  each  other,  and  glo- 
ried in  the  Enterprize  they  were  about  to  un- 
dertake ;  applauding  thofe  Gentlemen  who  had 
lately  furprifed  the   King  of  Scots  at  Sterling, 
and  Gerard,    the  Burgundian,  who  had  affaf- 
finated  the  Prince  of  Orange  ;  and  the   Afiaf- 
*ThePic-    fins  had  the  Vanity    to  have  their   Pictures 
turn  of  the  drawn,  with  Babington,    the  prime  Mover  of 
u"ftawn  the  Plot'  in  the  Middle  of ^em  ;  from  whence 
andjbewn  it  obtained  the  Name  of  Babincton's  Con- 

tbtgueen.  SPIRACY. 


Thefe  Pictures,  it  is  faid,  being  privately  ij%6. 
fhewn  the  Queen,  before  the  Painter  had  fi-  £*LS^J 
nifhed  them,  fhe  faid,  fhe  did  not  remember  ^j/"v"v^ 
to  have  feen  any  of  the  Gentlemen,  they  were 
drawn  for,  except  Barnwell,  who  had  often  at- 
tended her  on  a  Suit  of  the  Earl  of  Kildare's ; 
and,  feeing  him  afterwards,  as  fhe  was  taking 
a  Walk,  fhe  beheld  him,  fays  Cambden,  with 
an  undaunted  Countenance,  and,  turning  to 
Hatton,  Captain  of  her  Guard,  fhe  faid,  Am 
not  I  finely  guarded,  that  have  not  a  Man  in  my 
Company  that  wears  a  Sword?  And  Barnwell, 
afterwards,  acquainted  his  Accomplices,  how 
eafily  the  Queen  might  have  been  taken  off, 
if  the  reft  of  the  Confpirators  had  been 
there. 

In  the  mean  Time,   the  Government,  being  "the  Con- 
acquainted  with  every  Step  they  took,  fet  Spies,  fp'rat0ri 
to  obferve   their  Motions  :  Which  the  Confpi- ^£  ^ 
rators,  by   fome  Means,   difcovered,  and  fled 
into  the  Country  ;    but  were  foon  after  taken, 
and    brought    to    Town    again  •,    and  being 
arraigned   (as  has   been  related  above)  fix  of 
them  confeffed  their  Guilt,  declaring,  that  they 
were  perfuaded  by  Ballard,  the  Prieft,  to  be- 
lieve, that  it  was  lawful  to  kill  the  Queen,  be- 
caufe  fhe  flood  excommunicated  by  the  Pope. 
But,  to  proceed:    On  the  27th  of  September,  tfbeExe- 
1 586.  about  ten  Days  after  Sentence  pronounced  c"*'°n  °f 
againft  them,  Anthony  Babington,  Chidiock  Titch-  t0*  "^ 
burne,  Thomas  Salifbury,  Robert  Barnwell,  John  the  \ejt  of 
Savage,  Henry  Donn,  and  John  Ballard,  feven  the  Confth 
of  the  Confpirators,  were  hanged  on  a  Gallows,  ratm- 
erected  for  that  Purpofe,  in  St.   Giles's  Fields  ; 
and,  being  cut  down  alive,,  their  Bowels  were 
taken  out  with  unufual  Cruelty,  fays  Cambden. 
Six  of  them  died  very  penitent^  and  begged 
Pardon  Of  God,  and  the  Queen  •,   but  Babington 
endeavoured  to  terrify  the  People,  by  threatening 
them,  that  his  Blood  would  foon  be  revenged 
on  them.     The  next  Day,  Edward  Abington, 
Charles  Tilney,    Edward  Jones,    John  Traversy 
John   Charnock,    Jerome  Belamy,    and  Robert 
Gage,  were  executed ;  but  the  Queen,  having 
been  acquainted  how  cruelly  the  former  Prifo- 
ners  had  been  ufed,  gave   Orders,  that  thefe 
Ihould  have  more  Mercy  fhewed  them  ;  and, 
accordingly,  they  were  all  fuffered  to  hang  till 
they  were  dead,  before  they  were  cut  down : 
Thefe,   alfo,  expreffed  their  Sorrow  for  their 
Crimes,    and  exhorted  the  Roman  Catholicks, 
not  to  endeavour  the  Reftoration  of  their  Re- 
ligion by  Force  of  Arms.     Moft  of  the  Suffer- 
ers, it  is  obferved,  were  Gentlemen  of  good- 
Families. 


Pro- 
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A  CRITICAL  REVIEW  of 


1585. 


e/£  Proceedings  againft  Mary  Queen  of  Scots,  for  a  Con-  ^tL 
fpiracy  againft  Queen  Elizabeth,  before  the  Lord  ^ 
Chancellor  Bromley,    and    other  Commiffioners,    ap- 


rfhe  Trial 
of  the 
i^ueen  of 
Scots. 


pointed  by  her  Majefty  to  fit  in  Judgment  on  the  faid 
Scotijh  Queen,  at  Fotheringay  Caftle,  in  Northampton- 
Jhire,  12  Ottob.  1586.  28  Eliz. 


Vo'ffT  nPHERE  having    been  feveral   Confpi- 

tholicks,  againft  Queen  Elizabeth,  with  a  View 
of  advancing  the  Queen  of  Scots  to  the  Throne, 
and,    thereby,    reftoring  their  Religion,     the 
An  AJfoci-  Nation  had  voluntarily  entered  into  an  Affb- 
IHStm.  ciation'    for  the  Safety  of  the  Queen's  Perfon, 
obliging  themfelves,    by   their   Oaths,  to  re- 
venge her  Majefty's  Death,  on  thofe  who  fhould 
Confirmed  be  Authors  of  it.     Which  Aflbciation  was  ap- 
by  Parlia-  proved,  and  confirmed,  by  a  Statute  made  the 
ment-        27th  of  Eliz.  Anno  1585.  And  it  was  alfo,  fur- 
An  AH  to  ther  enacted,  That,  if  any  Invafion,  or  Re- 
"fkorife    bellion,  fhould  happen  in  any  Part  of  her  Ma- 
jefty's Dominions  ;  or  any  Attempt  fhould  be 
made,  to  the  Hurt  of  the  Queen's  Perfon,  by, 
or  for,  any  Perfon,  that  fhould  pretend  a  Title 
to  the  Crown,  after  her  Majefty's  Deceafe  ;   or, 
if  any  Thing  fhould  be  compofed,  or  imagin- 
ed, tending  to  the  Hurt  of  her  Majefty*s  Per- 
fon, with  the  Privity  of  any  one,  that  might 
pretend  a  Title  to  the  Crown :  Her  Majefty,  by 
her  CommifTion  under  the  Great-Seal,  directed 
to  the  Lords,  and  others,  of  her  Privy-Coun- 
cil, and  to  fuch  other  Lords  as  fhould  be  named 
by  her  Majefty,  amounting  to  twenty  ^four,  at 
leaft,  might  authorife  them  to  examine  all,  and 
every*    fuch   Offences,    and  to  give  Sentence 
therein,  on  the  Evidence  that  fhould  be  pro- 
duced before  them.     And  the  Queen  of  Scots 
being  fufpefted  to  be  at  the  Bottom  ofBabing- 
tcn's  (Confpiracy,  already  mentioned)  a  Com- 
ACommif-  mifiion  'was  ifTued,  for  the  Trial  of  the  Scotijh 

*tZ%uL Qyeen>  by virtue  of  the  faid  A& '  beins  di- 

cf  Scots,    reeled   to  the  Archbifhop  of  Canterbury,  the 
Lord  Chancellor,  the  Lord  Treafurer,    and  a- 
bove  forty  Noblemen  more,  to   whom   were 
added  five  of  the  Judges^ 
cfheCom-       The  Archbifhop  did  not  aft  in  this  Com- 
tuifftmert   mifl}on  :  But  the  Lord  Chancellor,  and  thirty- 
Focher-    &x  °f  tne   Commiflloners,  affembhng   at   Fo- 
ingay.       theringay  Caftle,  the  1  ith  of  October,   gave  no- 
tice to  the  Scotijh  Queen,  of  their  Arrival,  the 
next  Day,  requiring  her  to  appear  before  them. 
To  which  MefTage   fhe  anfwered,  She  was  an 
Independant  Princefs,  and  the  Commiffioners 
could  have  no  Jurifdiction  over  her :  However, 
having  made  a  Proteft,  that  fhe  owed  no  Sub- 
jection to  the  Crown  of  England,  fhe  did,  at 
length,  agree  to  appear  before  them  (fhe  faid) 
to  manifeft  her  Innocence  to  the  World,  and, 
that  fhe  mightnot  lie  under  fo  foul  an  Afperfion, 
as  the  Confpiracy  to  afTaffinate  the  Queen  of 

rfheCharge  England. 

againftthe  Then  the  Queen's  Counfel  charged  her,  with 
Queen  of  bejng  privy  to  Babington's  Confpiracy,  and, 
the  PrTofs Wlt^  aPProying  and  encouraging  it :  For  Proof 

(fit. 


whereof,  they  produced  Copies  of  Babington's 
Letters,'  and  his  Examination,  wherein  he  de- 
clares, fhe  wrote  Anfwers  to  them  ;   in  one  of 
which,    fhe  commended,  and  approved,    his 
Defign  :  A  Copy  of  a  Letter,  from  the  Lord 
Charles  Paget,    to   her,   alfo  was  read  (which  ^f  &eP0' 
Curl,  one  of  her  Secretaries,  had  attefted,  f^f^SedL 
received)  reciting  a  Conference    between  the ■  taries,  ttt 
faid  Paget,     Mendoza  the  Spanijh  AmbafTador,  principal 
and  Ballard  the  Prieft,  one  of  the  Confpira-  Evidence 
tors,  importing,  that  an  Invafion  was  intend- 
ed, in  order  to  fet  the  Queen  of  Scots  at  Liber- 
ty :  The  Examinations  of  her  Secretaries, Naw, 
and  Curl,  alfo  were  read,  to  prove  the  Letters 
that  paired  between  her   and  Babington,  relat- 
ing to  the  Confpiracy. 

She  was  charged  alfo,  with  allowing  a  Pen- 
fion  to  Morgan,  who  fent  over  Parry  (already 
mentioned)  to  kill  the  Queen. 

Her  Letters  ter  the  Lord  Charles  Paget,  al- 
fo, were  read,  wherein  fhe  declares,  That  the 
Spaniard  had  no  other  Way  to  reduce  the  Ne- 
therlands, but  by  fettinga  Prince  on  the  Throne 
of  England,  that  might  b<?  ferviceable  to  him  ; 
and  entreats  Paget,  to  batten  the  Forces  that 
were  to  invade  England  :  A  Letter  of  Cardi- 
nal Allen's,  to  the  Queen  of  Scots,  alfo  was 
read,  wherein  he  ftiles  her,  His  Dread  Sove- 
reign ;  and  acquaints  her,  that  her  Affairs  were 
committed  to  the  Care  of  the  Prince  of 
Parma. 

Then  fhe  was  charged,  with  a  Defign  of 
transferring  her  Right  to  the  Succeffion  of  the 
Crown  to  the  Spaniard :  Upon  which  the 
Queen's  Counfel  harangued  for  fome  Time;  ob- 
ferving,  how  precarious  all  their  Honours,  Li- 
berties, and  Properties,  mull  be,  if  fuch  a 
Conveyance  fhould  take  Place.  To  which  the 
Lord  Treafurer  anfwered,  that  the  Kingdom  of 
England  could  not  be  fo  transferred  to  a  Fo- 
reigner ;  but  muft  defcend  according  to  the 
Laws  of  Succeffion. 

To  this  Charge   the  Scotijh  -Queen  anfwered,  IheQuten 
That  fhe  knew  not  Babington,  or  ever  wrote  °/ Scots 
to,  or  received  Letters  from  him  ;  nor,  had  fhe    eience' 
ever  plotted  the  Deftruclion  of  the  Queen  :  That  Mtf'-fl"* 
they  ought  to  produce  fomething  under  her  tt*]}°"g  * 
own  Hand,  to  make  good  the  Charge:  That  proved  t>er 
many  Letters,  indeed,  had  been  fent  to  her,  by  Handto 
People  unknown,    offering   their    Affiftance  ; the  Let~ 
but  fhe  had  excited  no  Man   to  commit  any  Urt' 
Offence  ;  and,  being  fhut  up  in  Prifon,  could    .  ,  , 
neither  know,  or  prevent,  what  others  attempt-  the  jfrit_ 
ed :  That  Babington  might  have  confeffed  fuch  neffes 
Things,  to  fave  himfelf ;  That  fhe  had,  indeed,  ought  to 
done  her  belt  Endeavour  to  recover  her  Liber-  ht™e  given 
ty,   which  Nature,  itfelf,  allowed  ;   and  foli-  ^nceinhn 
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cited  her  Friends  for  that  End  :  But  that  fhe 
would  not  purchafe  the  Kingdom  with  the 
Death  of  the  meaneft  Man,  much  lefs  of  the 
Queen :  That  it  was  an  eafy  Matter,  to  counter- 
feit the  Cyphers,  and  Characters,  of  others  •,  and, 
fhe  feared,  this  had  been  done  by  Walfingham, 
to  deftroy  her,  who  had  practifed  both  a- 
gainft  her  Life,  and  her  Son's,  as  fhe  was 
informed:  Whereupon  Walfingham  protefled, 
he  had  no  Malice  againfther  •,  but  had  acted  as 
the  Duty  of  his  Poft  required. 

Then  fhe  infifted,  that  her  Secretaries,  Naw 
and  Curl,  ought  to  have  been  produced  in 
Court,  and  given  their  Evidence  in  her  Pre- 
fence;  fince  the  whole  Strefs  of  the  Proof 
feemed  to  reft  upon  their  Teftimony  :  They 
might  alfo,  fhe  obferved,  have  written  what 
fhe  never  dictated  ;  and  Letters  might  come  to 
them,  which  fhe  never  faw  :  However,  were 
they  produced,  fhe  was  confident,  they  would 
acquit  her  of  all  Guilt. 

As  to  her  allowing  a  Penfion  to  Morgan, 
who  fent  over  Parry  to  kill  the  Queen,  fhe 
fiiid,  fhe  always  forbad  him  encouraging  any 
fuch  Attempts;  though,  fhe  confeffed,  fhe  had 
given  him  a  Penfion,  on  Account  of  fome  Ser- 
vices he  had  done  her  :  And,  on  the  other 
Hand,  fhe  obferved,  that  the  Queen  of  Eng- 
land made  no  Scruples  of  allowing  Penfions  to 
her  Enemies  in  Scotland.     • 

She  lamented,  that  the  moft  reafonable  Con- 
ditions fhe  could  propofe,  to  Queen  Elizabeth, 
had  always  been  rejected  ;  even,  when  fhe  of- 
fered to  deliver  her  own  Son,  and  the  Duke  of 
Guife's  Son,  for  Hoftages  and  Pledges,  that 
neither  the  Kingdom  of  England,  or  the  Queen, 
fhould  receive  any  Damage  from  her  being  at 
Liberty.  She  complained,  that  her  Honour 
and  Reputation  had  been  called  in  Queftion, 
and  infuked,  by  Foreign  Lawyers ;  who,  by 
wretched  Conclufions,  drew  every  Circum- 
ltance  into  a  Confequence :  But,  that  Princes, 
anointed  and  confecrated,  were  not  Subject  to 
the  Laws  of  any  particular  Country,  as  pri- 
vate Perfons  were. 

To  this  the  Lord  Treafurer  replied,  That 
fhe,  or  the  Scots,  were  the  Occafion,  that  all 
fhe  had  propofed  to  the  Queen  failed  of  Suc- 
cefs ;  for  the  Scotijh  Lords  abfolutely  refufed 
to  deliver  up  her  Son,  as  an  Hoftage  ;  and, 
while  the  laft  Treaty  was  negotiating,  Mor- 
gan, a  Dependant  of  her's,  privately  fent  o- 
ver  Parry  to  murder  the  Queen :  And  afTerted, 
that  the  Commiflloners  had  full  Authority,  to 
call  her  to  an  Account,  for  her  Practices  againft 
the  Queen  and  Kingdom. 

Then  the  Queen  of  Scots  proceeded  in  her 
Defence,  and  laid,  That,  as  to  Cardinal  Al- 
len, fhe  held  him  to  be  a  Reverend  Pre- 
late of  the  Church  ;  but  in  what  Quality  fhe 
was  efteemed  by  the  Pope,  or  foreign  Princes, 
fhe  knew  not;  nor  could  fhe  prevent  their 
ftiling  her  S^ueen  of  England,  in  their  Letters : 
She  did  not  deny  her  treating  with  the  Spa- 
niards, to  convey  her  Right  in  the  Kingdom 
to  him  ;  but  faid,  all  her  Hopes  in  England 
being  defperate,  fhe  was  fully  refolved  not  to 
reject  Foreign  Aid  ;  and  concluded,  with  re- 
quiring, fhe  might  be  heard  in  full  Parliment, 
or,  ar  leaft,  that  fhe  might  fpeak  with  the 
Queen    in   Perfon  ;    not    doubting     but  fhe 

No.  2. 


would  have  fome  Regard  to  a  Sovereign  Prin-     1  $S<f. 
cefs,"  her  near  Relation.  28  Eli7- 

Then  the  C6mmiflioners  adjourned  to  the  ^^"^ 
25th  of  Otlober,  to  the  Star-Chamber  in  Weft-  . 
minfter,  when  they  pronounced  the  following  Se"tem* 
Sentence.  Tainft^ 

That,,  after  the  firfFDay  of  June,  in  the  27th  £* 
Year  of  the  Queen,  and  before  the  Date  of 
their  Commiflion,  divers  Matters  had  been 
compaffed,  and  imagined,  by  Anthony  Bab- 
ington,  with  the  Privity  of  Mary  Queen  of 
Scots,  pretending  a  Title  to  the  Crown  of 
England,  and  tending  to  the  Hurt,  Death,  and 
Deftruction  of  the  Royal  Perfon  of  the  Queen : 
And,  that  the  faid  Mary,  pretending  a  Title 
to  the  Crown  of  England,  had  alfo,  herfelf, 
within  the  Time  aforefaid,  compaffed,  and 
imagined,  divers  Matters,  tending  to  the  Hurt, ' 
Death,  and  Deftruction,  -of  the  Royal  Perfon 
of  the  Queen,  contrary  to  the  Statute  of  the 
27th  of  Elvz: 

The   Parliament,  meeting  the  29th   of  the  The  Par* 
fame  Month  of  October,  approved  the  Sentence  £*»«»' 
of  the  Commiflloners,  and  addreffed  her  Ma-  %*fh% 
jefty,  that,  as  well  in  refpect  of  the  Cbntinu-  JteExlcn- 
ance  of  the  true  Religion,    and  the  Safety  of  thnofthe 
her  Royal  Perfon,  as  in  regard  to  the  Prefer-  %2een  °f 
vation     and    Defence    of    her  Subjects,    fhe  Scots' 
would  be  pleafed  to  give  her  fpeedy  Orders; 
that  the  faid  Sentence  might  be  publifhed  by^ 
Proclamation,  and  Directions  given,  for  far- 
ther Proceedings  againft  the  Scotijh  Queen,  in 
Purfuance  of  the  aforefaid  Statute  ;  for    that, 
upon   advifed   and  great    Confultation,    they 
could  not  find  there  was  any  poflible   Means 
of  providing  for  her  Majefty's  Safety,  but  by 
the  juft  and  fpeedy  Execution  of  the  faid  Queen. 
And  that,  if  the  faid  Sentence  was  not  fpeedi  - 
ly  executed,  they   defpaired   of  the   Continu- 
ance of  the   true   Religion,  of  her  Majefty's 
Life,  and  the  Safety  of  her  faithful  Subjects. 

To  this  Addrefs,  the  Queen  anfwered,  That,  tffc 
if  her  Life  alone  depended  upon  it,  and  not  ^?f«" 
the  Safety,  and  Welfare,  of  her  People,  fhe  ^/a'^ 
would  moft  willingly  pardon  her.  Nay,  if 
England  might,  by  her  Death,  attain  a  more 
flourifhing  Eftate,  and  a  better  Prince,  fhe 
would  moft  gladly  lay  down  her  Life  ;  for,  jt 
was  only  for  her  People's  Sake,  fhe  defired  io 
to  live.  They  had,  fhe  faid,  by  the  laft  Act 
of  Parliament,  brought  her  to  a  very  great 
Strait,  that^he  muft  give  Orders  for  her  Death, 
who  was  a  Princefs  moft  nearly  allied  to  her 
in  Blood,  and,  whofe  PraAices  againft  her  had 
fo  overwhelmed  her  with  Sorrow,  that-fhe  had 
been  glad  to  be  abfent  herfelf  from  this  Parlia- 
ment, left  fhe  fhould  encreafe  her  Grief  by 
hearing  it  fpoken  of,  and  not  out  of  Fear  of 
Danger,  as  fome  thought  ;  though  it  was  not 
long  fince,  fhe  had  feen,  and  read,  an  Oath, 
wherein  fome  had  bound  themfelves  to  kill  her 
within  a  Month,  However,  fhe  hoped  they 
did  not  expect  any  prefent  Refolution ;  for, 
in  Matters  of  lefs  Moment,  fhe  ufed  to  deli-' 
berate  long. 

About  a  Fortnight  after,  her  Majefty   fent 
a  MefTage  to  both  Houfes,  defiring,  they  would 
devife   fome   Means,  that  the  Queen  of  Scots  jfecond 
Life  might  be  fpared  :  Whkh,  occafioned  a  Jddrefsfor 
fecond  Addrefs ;  wherein  they  again  reprefent- the  E*ecJ*~ 
ed  to  her,  that  her  Majefty's  Safety  could  not'|^£y 
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15S6.    poffibly   be   fecured,    fo  long  as   the   Scotijh 
2S  EhZ"  Q|]een  lived  •,  and,  therefore,   renewed  'their 
Inftances  for  her  fpeedy  Execution. 

Still  the  Publication  of  the  Sentence  was 
deferred,  on  the  Interceffion  of  the  French  Am- 
baffador :   But,   at  length,  on  the  Inftance  of 


fome  Courtiers,  it  was  proclaimed  in  London, 
and  in  all  the  Counties  of  England  ;    and  the 


land. 


<fhe  Sen- 
tence a- 

%'ueen  'of  Lord  Buckhurft,  and  Beat,  one  of  the  Clerks  of 
Scots,  pro-  the  Council,  were  fent  to  the  Queen  of  Scots, 
clamed  nil  to   acquaint  her  with  it,  and  perfuade  her  to 
over  Ens-  acknowledge  her  Offences,  and  expiate  them 
before  her  Death  by  Repentance  :.  They  let  her 
know,   at  the  fame  Time,  that,  as  long  as  lhe 
lived,  the  eftablifhed  Religion  in  England  muft 
be  precarious  ;  at   which  fhe   triumphed,  and 
gave  God  Thanks,   that  fhe  was  efteemed  ca- 
pable of  reftoring  the   true  Religion  in  this 
Ifland. 
ZheQueen     The  Queen,  Camden  obferves,  was  extreme- 
"rrm^l"*  ty  perplexed,  how  to  aft  in  this  Affair,  News 
ties  i" Re-  being  brought  her,  daily,  of  intended  Invafions, 
latknto     AfTafiinations,    or  Infurrections :    Whereupon 
her  Exeat-  fhe  thought  fit  to  give  orders  to  Davifon,  one 
tan.         0f  hgj-  Secretaries  of  State,  to  draw  a  Warrant 
for  the  Queen  of  Scots  Execution*  and    have  it 
parted  under  the  Broad-Seal,  to  lie  in  Readinefs, 
in  cafe   of  any  further  Attempts    againft  her 
Life,  or  the  Peace  of  the  Kingdom.     But  the 
Queen,  it  is  faid,  altering  her  Mind  the  next 
Day,  told  Davifon,  fhe   would  not  have  the 
lionofThe  Warrant  drawm     To  which  he  anfwered,    it 
Queen  of  was  already  drawn  ;  and  had  paffed  the  Great- 
Scots,  p*/-  Seal,  inpurfuance  of  her  Commands  ;  at  which 


AWar- 
vant,fov 
the  Exectt- 


fes  the 
Broad 
Seal. 


fhe  feemed  furprifed,  and  checked  him  for  ma- 
king fo  much  Hafte,  ordering  him,  not  to  com- 
municate the  Warrant  to  any  one  t  But  Davi- 
fon, a  great  Zealot  in  Religion,  imagining  the 
Fate  of  the  Kingdom  depended  on  the  Execution 
of  the  Que?n  of  Scots,  acquainted  the  reft  of 
the  Council,  that  the  Warrant  for  her  Execu- 
tion had  paffed  the  Great-Seal,  without  inform- 
ing them,  that  her  Majefty  had  fince  altered 
her  Mind :  Whereupon,  the  Lords,  to  whom 
the  Warrant  was  directed,  were  ordered  by  the 
Council,  to  repair  to  Fotheringay,  and  fee  it 
1be?rivy-  executed  :  And  the  Queen  of  Scots  was  acc'ord- 
?erthilEx'-  inS!y  executed  in  the  Hall  of  the  Caftle  of  Fo- 
ecuthnof  theringay,  on  the  8th  of  February,   158*.  in  the 
the  Queen  46th  Year  of  her  Age ;  when  fhe  expreffed  a 
of  Scots,  \  grcat  Contempt  of  Death,  and  even  looked 

SS£w-l|Pon  P  as  ^Srerat  Happinefs,  that  fhe  was 
ledee  of    brought  to  fufter  for  her  Steadinefs  to  Reli- 
gion ;  ftill  denying  fhe  had  ever  practifed  any 
Thing  againft  the  Life  of  the  Queen. 

When  her  Majefty  heard  of  the  Execution 
of  the  Queen  of  Scots,  fhe  appeared  to  be  in  a 
great  Confternation  ;  but,  having,  after  fome 
Time,  recovered  herfelf,  fhe  reprimanded  the 
Council  feverely,  and  commanded  them  out 
of  her  Sight.  Even  the  Lord  Treafurer  Bur- 
leigh, was  banifhed  the  Court  •,  as  appears  by 
feveral  Letters  in  Strype*s  Collections,  wherein 
Davifon,  he  begs  to  be  readmitted  to  Favour :  And  Da- 
iheSecre-  yifon^  the  Secretary,  was  tried  in  the  Star- 
State,fined  Chamber,  for  a  Mifdemeanour,  before  the  two 
for  his      Archbifhops  ;  the  Earls  of  Worcester  and  Cum- 
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berland ;  the  Lord  Grey;  the  two  Chief  Juf-     1586. 
tices  ;  the  Chief  Baron,  and  feveral  other  Com-  *8  ^[ii" 
mifiioners,  who  fentenced  him  to  pay  a  Fine  ^-/"v>^ 
of  ten  thoufand  Marks,  and  to  be  imprifoned 
during  the  Queen's  Pleafure. 

As  to  the  Juftice,  or  Equity,  of  thefe  Pro-  Re™*** 
ceedings,  againft  the  Queen  of  Scots,  it  feems  JJ  J^jT 
generally  admitted,   that,    as  lhe  was  a   Fo-  ecltim,  of 
reigner,  a  Sovereign  Princefs,  and  fled  to  Queen  the  Queen 
Elizabeth  .for  Protection,  fhe  was  unjuftly  im-  «/Scots- 
prifoned,  and  more  unjuftly  tried  and  condemn- 
ed, by  the   Laws  of  England,  to  which  fhe 
could  not  be  fubject,  owing  neither  a  natural, 
or  local  Allegiance  to  this  Crown,  but  detained 
Prifoner  here  againft  her  Will  :  And,  that  it 
was  lawful,  after  this  Violence  to  her  Perfon, 
to  endeavour  by  all  Means,  to  free  herfelf  from 
her  Imprifonment  :  Nor  is  there  any  doubt, 
but  fhe  endeavoured,  to  obtain  her  Freedom,  by 
inviting  Foreign  Powers  to  invade  the  Realm, 
and  inciting  Infurrections  againft  Queen  Eliza- 
beth ;  which  muft  have  ended  in  the  Deftruc- 
tion  of  the  Queen,  and  the  Proteftant  Religion, 
if  they  had  fucceeded.     The   Nation,  there- 
fore, purely    for   Self-Prefervation,     without 
confidering,  whether  the  Fact  was  ftrictly  juft, 
feem  to  have  been  almoft  unanimous,  in  taking 
away  the  Life  of  this  Princefs,  to  prevent  their 
own  unavoidable  Ruin,   in  cafe  lhe  furvived 
Queen  Elizabeth. 

Neither  was  it  agreeable  to  the  Laws  of  Eng- 
land, by  which  the  Court  pretended  to  try  the 
Queen  of  Scots,  to  convict  her  upon  the  Depo- 
fitions  of  Witnefles,  without  producing  them 
to  her  Face,  that  lhe  might  have  crofs-examin- 
ed  them  :  However,  this  feems  to  have  been 
the  Practice  in  other  Trials :  Neither  Throck- 
morton, or  the  Dirke  of  Norfolk,  had  the  Wit- 
neffes  brought  into  Court  to  give  their  Tefti- 
mony,  but  were  condemned  upon  Depofitions  ; 
though  the  5th  and  6th  ofEdw.Vl.  exprefly  re- 
quires, that  there  fhould  be  two  Witneffes  exa- 
mined, Viva  Voce,  in  Court,  in  the  Prifoner's 
Prefence,  where  they  are  charged  with  Confpi- 
racies  againft  the  Government. 

As  to  the  executing  the  Queen  of  Scots, 
without  Queen  Elizabeth's  Knowledge,  I  am 
apt  to  think  the  Privy-Council  were  content  to 
take  the  Odium  of  it  from  the  Queen,  and  bear 
it  themfelves  •,  and,  knowing Davifon  to  be  zea- 
lous for  the  Execution,  put  him  into  that  Poll, 
on  purpofe  to  ferve  their  Turn,  confeious  that 
he  would  not  ufe  all  thofe  Precautions  a  Wife 
Man  ought,  on  fo  critical  an  Occafion.  And 
though,  I  believe,  the  Queen  did  not  care  to 
to  give  Orders,  direftly,  for  the  Execution  of  the 
Queen  of  Scots,  yet,  lhe  was  not  difpleafed  in 
her  Heart,  perhaps,  that  the  Privy-Council 
had  caufed  her  to  be  executed  without  her 
Knowledge  :  Nor,  is  there  any  doubt,  but  the 
Privy-Council  knew  her  Majefty's  Mind,  and 
didnotdifpair  of  recovering  her  Favour ;  though 
it  was  but  decent  for  her  Majefty  to  reprimand 
them,  and  banifh  them  her  Prefence,  for  a 
Time,  for  their  officious  Hafte  in  a  Matter  of 
that  Moment. 
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The  Trial  of  William  Davison,  Efq;  late  one  of 
her  Majefty's  Principal  Secretaries  of  State,  for  a  Mif- 
prifion,  and  Contempt,  in  the  Star-Chamber,  before 
Sir  Chriftopher  Wraye  Knight,  Lord  Chief  Juftiee  of 
England,  the  Prefident;  the  ^rchbifhops  of  Canterbury 
and  Tork ;  the  Earls  of  Worcejier,  Cumberland,  and 
Ltncoln\  the  Lords  Grey  and  Lumley  ;  Sir  Jarhes 
Croft  Comptroller  ;  Sir  Gilbert  Gerrard  Mailer  of  the 
Rolls;  Sir  Edmund  Anderjon  Lord  Chief  Juftiee  of  the 
Common  Pleas ;  Sir  Roger  Manwood  Lord  Chief  Ba- 
ron ;  and  Sir  Walter  Mildmay  Chancellor  of  the  Ex- 
chequer, 28  March,    1587.  ^oEliz. 
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Davifon'i 

Defence. 


TH  E  Editor  of  this  Trial  has  not  given 
us  Part  of  the  Bill,  or  Articles,  that  were 
preferred  againft  Mr.  Davifon,  in  the  Star- 
Chamber,  or  his  Anfwer  ;  but  barely  fome 
Minutes  of  the  Speeches«of  the  Attorney-Ge- 
neral, and  the  reft  of  the  Queen's  Counfel,  a- 
gainft  him,  on  the  Day  of  Trial  ;  with  a  Sum- 
mary of  his  Defence  in  Court. 

The  Queen's  Counfel,  he  tells  us,  charged 
Mr.  Davifon,  with  communicating  the  Warrant, 
for  the  Execution  of  the  Queen  of  Scots,  to 
the  Privy-Council,  contrary  to  her  Majefty's 
Directions  -,  and,  with  informing  them,  that 
it  was  her  Majefty's  Intention,  it  fhould  be 
fpeedily  executed  •,  when  he  was  confeious,  the 
Queen  had  no  Intention  fhe  fhould  be  executed; 
at  leaft,  till  further  Orders :  That  her  Majefty 
particularly  fent  Mr.  Killegrew  to  him,  com- 
manding him,  if  the  Warrant  was  not  already 
fealed,  that  it  fhould  not  be  fealed  -,  and  that, 
when  he  informed  her,  it  was  fealed,  fhe  checked 
him  for  his  Hafte ;  and  yet,  he  contemptuoufly 
caufed  a  Warrant  to  be  fent  down,  for  the  Exe- 
cution of  the  Queen  of  Scots,  without  her  Ma- 
jefty's Privity.  . 

The  Evidence  to  prove  this  Charge  was, 
Part  of  Davifon's  Confeflion,  at  his  Exami- 
nation, and  the  Lord  Treafurer's  Teftimony. 

At  his  Examination  he  had  acknowledged, 
that,  when  her  Majefty  charged  him  to  be  Se- 
cret, he  anfwered,  he  would  be  as  careful, 
and  as  fecret,  as  was  neceffary :  He  confeffed 
alfo,  that  Mr.  Killegrew  came  to  him,  and  told 
him,  if  the  Warrant  were  not  fealed  already, 
it  fhould  not  be  fealed  ;  and  that,  after  it  was 
fealed  her  Majefty  faid,  What  hafte  ?  and,  that 
he  did  not  make  her  Majefty  privy  to  the  fend- 
ing down  the  faid  Warrant. 

The  Teftimony  the.  Lord  Treafurer  gave, 
was,  that  he  asfked  Mr.  Davifon,  on  his  com- 
municating the  Warrant  to  him,  if  he  knew 
what  her  Majefty's  Mind  was,  as  to  the  Exe- 
cution, and  he  anfwered,  fhe  would  have  it  go 
forward  •,  and,  that  he  told  the  reft  of  the 
Council  the  fame  Thing,  and  thereby  procu- 
red a  Warrant  to  be  fent  down,  for  the  imme- 
diate Execution  of  the  Queen  of  Scots. 

Davifon  faid,  in  his  Defence,  that  he  had 
1 


ever  been  faithful  to  her  Majefty,  and  never  wit- 
tingly   or  willingly  offended  her :  That  the 
whole  Realm  had  addrefled  her  Majefty,  for 
the  Execution  of  the  Queen  of  Scots :  That 
he  confidered  the  Danger  her  Majefty  was  in, 
while  fhe   lived:    That    the  Inftrument  was 
complete,  and  had  paffed  the  Great-Seal,  by 
her  Majefty's  Directions  •,  and,  when  fhe  de- 
livered it  to  him,  ihe  faid,   Now  you  have  it, 
let  me  be  troubled  no  more  with  it  ;  which,  he 
thought,  was  a    fufficient  Intimation  of  her 
Meaning ;  and,  there  being  no  direct  Coun- 
termand,   he  thought  the  Inftrument  irrevo- 
cable :  As  to  the  Charge  of  Secrecy,  he  con- 
ceived her  Majefty's  Meaning  to  be,  that  it 
fhould  be  kept  from  the  common  and  publick 
Knowledge,  in  Regard  of    the*  violent  At- 
tempts that  might  be  made  by  the  Queen  of 
Scots  Adherents,  at  fuch  a  Time,  if  they  knew 
the  Warrant  was  figned  for  her  Execution : 
He  could  not  think  fhe  defigned  to  conceal  it 
from  the  Council,  when  fhe  had  ordered  him 
to  communicate  it  to  Sir  Francis  Walfingham  ; 
and  when  fhe  had,  herfelf,  made  the  Lord  Ad- 
miral privy  to  it. 

And,  as  to  his  fending  down  the  Warrant, 
he  did  it  not  without  the  Opinion  of  the 
Council :  Befides,  in  his  own  Judgment,  the 
Times  were  very  dangerous ;  and  he  fhould 
have  been  feverely  cenfured ;  at  leaft,  if  her 
Majefty  had  come  to  any  Misfortune*  while  he 
had  concealed  the  Warrant :  It  was  reported  * 
that  Forces  were  landed  in  Ireland  and  Wales  % 
and,  that  there  were  Infurrections  in  feveral 
Parts  of  the  Kingdom  :  That  Fotheringay  Ca- 
file  was  broke  open,  and  the  Prifoners  efcaped : 
That  London  was  fired,  and  her  Majefty  aflaf- 
finated;  and,  while  the  People  were  in  the 
greateft  Confirmation  at  thefe  Reports,  her 
Majefty  might  in  reality  have  been  murdered  ; 
and  he  fhould  have  been  held  the  principal  Oc- 
cafion  of  it,  if  he  had  not  communicated  the 
Warrant  for  executing  the  Queen  of  Scots  to 
the  Council. 

Befides,  as  her  Majefty  had  fignified  her 
Royal  AfTent-,  that  fhe  fhould  be  executed,  it 
was  not  ufual  to  trouble  the  Queen  about  the 
Time  and  Place,    and  other  Circumftances : 

Thefe 
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* 587     Thefe  Matters" were  always  left  to  the  Council, 
5°E|"^  and  ought  to  be  fo,  more  efpecially  in   this 
Cafe,  becaufe  fhe  had  faid  exprefly,  She  would 
be  troubled  no  more  with  it. 
ubeOpi-       The  Court,    in  delivering  their  Opinions, 
"courf-      generally  agreed,    that  Davifon  had  acted  fin- 
this  Cak.    cerely,  and  according  to  the  bell  of  his  Un- 
derftanding ;  but  flill  held,  that  he  had  been 
guilty  of  a  great  Mifprifion  and  Contempt,  in 
communicating  the  Warrant  to  the  Council, 
and  caufing  the  Queen  of  Scots  to  be  executed, 
without  her  Majefty's   Privity.      The   Lord 
Grey  feemed  to  excufe  his   Conduct,  and,  in 
fome  meafure,  juftified  him.     Had  her  Ma- 
jefty mifcarried,this  Lord  obferved,  and  the  War- 
rant beep  afterwards  found  figned  and  fealed  in 
Mr.  Davifon's  Hands,  they  mould  have  looked 
on  him  as  a  Traitor,  and  have  torn  him  to 
Pieces ;    adding,    that   he   mould  then  have 
thought   him  more   worthy  of   ten   thoufand 
Deaths,  than  now  of  the  lead  Punifhment  ; 
and  yet  he  agreed  with  the  reft  in  their  Sen- 
<the  Sen-    tence,  viz.  That  Mr.  Davifon  Jhould  be  fined 
tence.         ten  thoufand  Marks,  and  be  imprifoned  during  her 

Majefty's  Pleafure. 
The  Paper      The  Editors  of  this  Trial  have  added  a  Pa- 


c  ailed  Da- 

vifon's 

Apology. 


per  to  it,  which  they  tranfcribed  from  Camden, 
and  is  ufually  called  Davifon1  s  Apology  ;  but, 
whether  it  be  genuine,  or  the  Allegations  in  itde- 
fervetobe  credited,  Camden  does  not  inform  us. 
In  this  Apology  Davifon  makes  the  Queen 
fay,  That  the  Reafon  of  her  deferring  the 
Execution  fo  long,  was,  left  fhe  might  feem 
to  have  been  violently,  or  malicioufly,  drawn 
thereto,  though  fhe  was  not  ignorant,  how  ne- 
cefTary  it  was  ;  and  that  fhe  blamed  Pawlet 
and  Drury,  the  Queen  of  Scots  Keepers,  that 
they  had  not  eafed  her  of  that  Care  ;  and 
wifhed,  that  Walfingham  would  feel  their 
Pulfes,  touching  that  Matter ;  telling  him,  that, 
in  the  Judgment  of  fome  wife  men,  another 
Courfe  might  be  taken  ;  to  which  he  (Davifon) 
replied,  that  That  Courfe  was  always  beft  and 
fafeft,  which  was  moft  juft ;  but  fearing  fhe 
would  lay  the  Fault  upon  him  (as  fhe  had  laid 
the  putting  of  the  Duke  of  Norfolk  to  Death 
upon  the  Lord  Burleigh)  he  acquainted  Hatton 
with  the  Matter  ;  protefting,  that  he  would 
not  plunge  himfelf  any  deeper  in  fo  great  a  Bu- 
finefs :  That  Hatton  imparted  it  to  the  Lord 
Burleigh,  and  Lord  Burleigh  to  the  reft  of  the 
Council,  who  all  confented  to  have  the  Execu- 
tion haftened  ;  and  every  one  vowed  to  bear 
an  equal  Share  in  the  Blame,  and  fent  Beal 
(Clerk  of  the  Council)  down  with  the  War- 
rant and  Letters :  That  the  third  Day  after, 
when  her  Majefty,  by  a  Dream,  which  fhe 
told,  of  the  Queen  of  Scots  Death,  feemed  to 
waver  in  her  Refolution,  he  (Davifon)  afked 
her  Majefty,  if  fhe  had  altered  her  Mind  ; .  to 
which  fhe  anfwered,  No  j  but  another  Courfe 
might  have  been  devifed-,  and  demanded,  at  the 
fame  Time,  whether  he  (Davifon)  had  re- 
ceived an  Anfwer  from  Pawlet ;  and  that,  ha- 
ving fhewn  her  Majefty  Pawlet1  s  Letter,  where- 
in he  flatly  refufed  to  undertake  that  which 
flood  not  with  Honour  and  Juftice,  fhe  waxed 
angry,  accufing  him,  and  others  (who  had 
bound  rhemfelves  by  the  Affociation)  of  Per- 
jury, and  Breach  of  their  Vows,  as  having 
promifed  great  Matters  for  their  Princes  Safety, 


and  Would  perform  nothing  :  Yet,  fa  id  fhe,     i587.. 
there  are,  that  will  do  it,  for  my  Sake  ;  that  he   3°  Ellz- 
(Davifon)  thereupon  fhewed  her  Majefty,   how  ^rv"v^ 
difhonourable  and  unjuft  a  Thing  this  would 
be,   and   into  how  great   Danger  fhe   would 
bring  Pawlet  and  Drury  by  it :  For^-if  fhe  ap- 
proved the  Fact,  fhe  would  draw  upon  herfelf, 
both  Danger  and  Difhonour,  not  without  Cen- 
fure  of  Injuftice  ;  and,  if  fhe  difallowed  it,  fhe 
would  undo  Men  of  great  Defert/  and  their 
whole  Pofterity  :  And  afterwards  fhe  gave  him 
alight  Check,  the  fame  Day  that  the  Queen  of 
Scots  was  executed,  becaufe  fhe  was  not  yet 
put  to  Death. 

The  Editors  obferve  farther,  that  Freebairn,  Free- 
in  his  Life  of  Mary  Queen  of  Scots,  p.  269.  bairn*  j 
fays,  Queen  Elizabeth  lent  Orders  to  Pawlet,  Acnu"ttf 
on  whofe  Obedience  fhe  could   reckon  with  *  "    "*" 
Certainty,  for  committing  of  any  Act  of  Bar- 
barity, to  make  away  with  his  Prifoner  ;  and 
p.  270,  271,  272.   inferts  a  Letter  from  Wal- 
fingham and  Davifon^  her  two  Secretaries,  to 
Sir  Amias  Pawlet  and  Drury,  with  their  An- 
fwer, which  were  found,  as  'tis  faid,  among 
Sir  Amias  Pawlefs  Papers  •,    Copies  of  which, 
tranfcribed  from  the  Originals,    were  fent  to 
Doctor   Mackenzie,    by    Mr.  John  Urry    of 
Cbrift1  s-Church-Colle$,  Oxford,  as  it  is  faid. 

The  Letter  to  Pawlet  aud  Drury. 

AFTER  our  hearty  Commendations  ;  Lettert 
we  find,   by  a  Speech  lately  made  by  ty*  *a  &* 
her  Majefty,  that  fhe  doth  note  in  you  both,  J^"„g 
a  Lack  of  that  Care  and  Zeal  for  her  Ser-  Pawlet'x 
vice,  that  fhe  looketh  for  at  your  Hands^ p <$*'- 
in  that  you  have  not,  in  all  this  Time  (of 
yourfelves,  without  other  Provocation)  found 
out  fome  Way*   to  fhorten  the  Life  of  the 
Scots  Queen,  confidering  the  great  Peril  fhe 
is  hourly  fubject  to,    fo  long  as  the  faid 
Queen  fhould  live ;  wherein,  befides  a  kind 
of  Lack  of  Love  towards  her,  fhe  wonders 
greatly,  that  you  have  not  that  Care  of  your 
own  particular  Safeties  ;  or,  rather,  the  Pre- 
fervation   of    Religion,     and   the  publick 
Good,   and  Profperity  of  your  Countries, 
that  Reafon  and  Policy  commandeth  ;  efpe- 
cially, having  fo  good  a  Warrant  and  Ground     _ 
for  the  Satisfaction  of  your    Conferences  to- 
wards God,    and  the   Difcharge  of   your 
Credit  and  Reputation  towards  the  World, 
as  the  Oath  of  Affociation,  which  you  have 
folemnly  taken,  and  vowed  •,  efpecially  the 
Matter,  wherewith  fhe  ftandeth  charged,  be- 
ing fo  clearly  and  manifeftly  proved  againfl 
her :  And  therefore  fhe  taketh  it  moft  un- 
kindly, that  Men  profeffing  that  Love  to- 
wards her,  that  you  do,  fhould  in  a  kind  of 
fort,  for  Lack    of  the  Difcharge  of  your 
Duties,  caft  the  Burthen  upon  her  ;  know- 
ing, as  you  do,    her  Indifpofition  to  fhed 
Blood,  efpecially  of  one  of  that  Sex,  and 
Quality,   and  fo  near  to  her  in  Blood,    as 
that  Queen  is.     Thefe  Refpects,  we  find, 
do  greatly  trouble  her  Majefty,   who,   we 
affure  you,    hath  fundry  Times  protefted, 
that  if  the  Regard  of  the  Danger  of  her 
good  Subjects,    and  faithful  Servants,    did 
not  more  move  her,  than  her  own  Peril,  fhe 
would  never  be  drawn  to  aflent  to  the  fhed- 
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«  ding  of  her  Blood-.  .  We  thought  it  meet, 
"  to  acquaint  you .  with  thefe  Speeches,  lately 
<'  paffed  from  her  Majefty,  referring  the  fame 
"  to  your  good  Judgments  :  And  fo  we  corn^ 
"  mit  you  to  the  Protection  of  the  Al<- 
*'  mighty." 


■London,  Feb.  1. 
1586-. 


Tour  moft  affured  Friends, 

Fra.  Walsingham, 
Will.  Davison. 


•  In  two  other  Letters,  we  are  told,  Mr.  Da- 
vifon  defires  Pawlet,  to  burn  his  Letters,  and 
complains,  it  was  not  already  done.  Then 
they  give  us  the  following  Letter,  from  Paw- 
let  and  Drury,  to  the  Secretaries,  Walfingham 
and  Davifon,  as  an  Anfwer  to  the  former  i 

SIR, 

u  XT  OUR  "Letters  of  Yefterday  coming 
"  X.  to  my  Hands,  this  prefent  Day,  at 
«  5  p.  m.  I  would  not  fail,  according  to  your 
"  Directions,  to  return  my  Anfwer  with  all 
"  poffible  Speed  ;  which  I  fhall  deliver  unto 
"  you  with  great  Grief  and  Bitternefs  of  Mind, 
11  in  that  I  am  fo  unhappy,  as  living  to  fee 
<(  this  unhappy  Day,  in  which  I  am  required, 
"  by  Direction  from  my  moll  gracious  Sove- 
<(  reign,  to  do  an  A&,  which  God  and  the 
*'  Law  forbiddeth.  My  Goods,  and  Life,  are  at 
**  her  Majeffy's  Difpolition,  and  I  am  ready 
<c  to  lofe  the  next  Morrow,  if  it  fhall  pleafe 
"  her ;  acknowledging,  that  I  do  hold  them, 
<(  as  of  her  meer  and  moft  gracious  Favour, 
<c  and  do  not  defign  to  enjoy  them,  but  with 
"  her  Highnefs's  good  liking.  But  God  for- 
"  bid  I  mould  make  fo  foul  a  Shipwreck  of 
"  my  Confcience,  or  leave  fo  great  a  Blot  to 
'*  my  poor  Pofterity,  and  fhed  Blood  with- 
*'  out  Law,  or  Warrant ;  trufting,  that  her 
ic  Majefty,  out  of  her  accuftom'd  Clemency, 
il  and  the  rather,  by  your  good  Mediation, 
<c  will  take  this  my  Anfwer  in  good  Part, 
"  as  proceeding  from  one,  who  never  will  be 
<c  inferior  to  any  Chnftian  Subject,  living  in 
**  Honour,  Love,  and  Obedience,  towards  his 
"  Sovereign  ;  and-  thus  I  coij^nit  you  to  the 
*[  Mercy  of  the  Almighty." 


Fotheringay, 
Feb.  2.  1586. 


Tour  moft  affured  poor  Friend, 
A,  Pawlet. 


<e  P.  <ST    Your  Letters,  coming  in  the  plural 
Number,  feem  to  be  meant  to  Sir  Drew 


fome  ihort  Notes;,  taken  by  one  of  the  Au- 
dience in  Court,  at  the  Time  of  the  Trial  •, 
or,  perhaps,  what  he  depended  purely  on  his 
Memory  for  :  At  beft,  we  meet  with  nothing 
more  than  an  ordinary  Memory  might  have 
retained  •,  and  what  Alterations,  ,or  Omiffions, 
there  may  be,  I  won't  be  anfwerable  for  : 
However,  it  is  obferved,  if  we  cannot  have 
the  Trial  as  perfect  as  we  would,  it  is  better  to 
have  thefe  Minutes,  than  none  at  all.  Some- 
thing may  be  learnt  from  them,  imperfect 
as  they  are  :  But  'tis  well,  if  fome  of  them  do 
not  give  us  a  Wrong  Bias,  and  furnifh  us  with 
unreafonable  and  unwarrantable  Prejudices. 

Here  we  find  a  great  Monarch,  perhaps  the 
beft  that  ever  reigned,  either  in  this  or  any 
other  Kingdom,  if  we  confider  the  Wealth 
and  Happinefs  of  her  Subjects,  during  fo  long 
an  Adminiftration,  bafely  reviled  and  calum- 
niated, and  charged  with  the  moft  detefted 
Crimes,  upon  fuch  flender  Evidence,  as  would 
not  be  admitted  againft  a  common  Perfon. 

Davifon  is  made  to  infinuate,  in  his  Defence* 
that  every  Tittle  of  the  Charge  againft  him 
was  falfe  -,  though  he  had  not  the  ill  Manners. 
to  contradict,  either  the  Queen,  or  the  Lord 
Treafurer,  diretlly,  he  faid.  Nay,  he  goes  fo 
far^  as  to  endeavour  to  make  his  Readers  be- 
lieve, that  her  Majefty  fhewed  no  Reluctance 
at  putting  the  Queen  of  Scots  to  Death ; 
and  that  ihe  would  have  had  her  privately  af- 
faflinated  and  murdered  ;  which  cannot  be  cre- 
dited by  impartial  Men,  on  many  Accounts  ; 
for,  firft,  there  was  no  manner  of  Neceflity  for 
fuch  a  private  AfTaflination,  when  that  Queen 
lay  under  Sentence  of  Death,  and  the  whole 
Nation  preffed  her  Majefty  continually  to  let 
her  be  executed,  in  purfuance  thereof.  —Queen 
Elizabeth  had  nothing  to  do,  but  to  fuffer  the. 
Sentence  to  be  executed,  if  Ihe  wanted  to  have 
the  Queen  of  Scots  out  of  the  Way.  .  To 
what  End,  or  Purpofe,  therefore,  fhould  lhe 
endeavour  to  have  her  murdered  in  fecret,  un- 
lefs  fhe  was  fond  of  having  her  Memory  traT 
duced.  Befides,  we  meet  with  feveral  Con- 
tradictions in  the  Accounts,  Davifon  is  made  to 
give  of  this  Matter.  In  fome  Places  he  infi- 
nuates^  that  the  Queen  did  command  the  Exe- 
cution, wondered  it  was  not  done,  and  incited 
him  to  haften  it ;  and  in  others,  he  evidently 
mews,  that  fhe  did  not  know  of  it ;  particular-, 
ly  when  fhe  told  her  Dream,  and  fpoke  of 
the  Queen  of  Scots,  as  living,  after  fhe  was 
dead. 

It  will  be  obferved  further,  that  the  Letters,  at 
the  End  of  theTrial,  if  they  weregenuine,  make 
1  Walfingham  and  Davifon,  the  two  Secretaries 
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Drury,  as  well  as  to  myfelf ;  and  yet,  becaufe  |  of  State,  the  principal  Inftrumepts,  to  procure 

the  AfTaflination  of  the  Queen  of  Scots ;  where- 
as Davifon,  and  his  Friends,  declare  their  De- 
teftation  of  it,  and  pretend,  that  Davifon  re- 
prefented  to  the  Queen,  the  Foulnefs  of  the 
Fact,  and  would  have  no  Concern  in  it ;  fo 
that  Daviforts  Representation  of  the  Matter, 
and  thefe  Letters,  cannot  both  be  true  ;  and 
if  the  Letters  are  to  be  credited,  which  were 
faid  to  be  found  among  Pawlet's  Papers,  both 
Walfingham^  and  Duvifotf*  Reputations  muft 
be  given  up,  as  well  as  the  Queen's.  But  is 
it  equitable  to  blaft  the  Fame  of  fo  great  a 
Queen,  and  her  Minifters,  upon  two  Letters, 
2  K  found 


<f  he  is  not  named  in  them,  neither  the  Letter 
'*  directed  unto  him,  he  forbeareth  to  make  any 
"  particular  Anfwer,  but  fubfcribeth  in  Heart 
"  to  my  Opinion." 

D.  Drury. 

The  Reader,  no  doubt,  obferves,  that  moft 
of  thefe  old  Trials  are  extremely  defective. 
Every  one  knows,  that  the  Method  of  pro- 
ceeding in  the  Star- Chamber,  was  by  Bill  and 
Anfwer  ;  and  here  the  Editor  gives  us  neither 
the  one,  or  the  other  •,  or  fo  much  as  an  Ab- 
ftracT:  of  them.     All   that  we   have    is,   only 
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1587.  found,  no  Body  knows  where,  or  how  •,  and 
}°J^",  without  any  Pretence  of  proving  the  Hands 
that  wrote  either  of  them  ?  As  Bifhop  Bur- 
net obferves,  a  Lie,  or  Calumny,  recorded  in 
Hiftory,  is  much  worfe  than  a  Lie  in  common 
Difcourfe  ;  as  it  is  like  to  be  more  generally 
diffufed,  and  of  a  longer  Duration  :  The  Slan- 
der is  continued  down  to  Pofterity.  We  act 
as  if  it  was  of  no  Moment,  whether  fovereign 
Princes,  and  great  Men,  fuffered  in  their  Cha- 
racters, or  not :  But  mall  we  rob  a  great  and 
good  Queen  of  her  Fame,  on  fuch  Evidence, 
as  a  Jury  would  reject,  in  the  Cafe  of  a  com- 
mon Perfon  -,  a  Queen  who  revived  and  efta- 
blifhed  the  Reformation  ;  a  Queen,  who  go- 
verned her  People  with  the  greateft  Equity 
and  Goodnefs  ;  and  during  whofe  Reign,  the 
Nation  flourifhed,  ajid  made  a  greater  Figure, 
than  in  any  Reign,  recorded  in  Hiftory  ?  Shall 
we,  lightly,  and  upon  incompetent  Evidence, 
entertain  an  ill  Opinion  of  fuch  a  Princefs  ? 
efpecially,  if  we  confider  from  what  Quarters 
the  Slander  probably  came,  viz.  either  from 
the  Papifts,  or  Puritans,  both  of  them  her  in- 
veterate Enemies ;  and  that  too,  upon  account 
of  her  eftablifhing  the  Church  of  England  on 
fuch  a  Foundation,  that  it  has  been  able  to  bear 
up  to  this  Day  againft  the  open  Attacks,  and 
fecret  Malice  of  both. 

It  fhall  ever  be  a  Rule  with  me,  to  judge, 
both  of  Princes  and  private  Men,  according 
to  the  general  Tenor  of  their  Actions,  and 
not  from  fome  fingle  Event ;  efpecially  where 
there  is  fumcient  Room  to  doubt,  that  even 
That  has  not  been  fairly  reprefented  :   But,  I 


don't  know  how  it  comes  to  pafs,  People  are     1587. 
ready  to  arraign  their  Superiors  upon  every   3° Eliz- 
flight   Surmife,   and  fwallow  greedily,  what-  L^*v^>*> 
ever  is  fuggefted  to  their  Prejudice  •,  when  they 
cannot  but  acknowledge  the  Iniquity  of  fuch  a 
Proceeding,  in  a  private  Cafe.    For  my  Part, 
I  find  fewer  Blemifhes  in  the  long  Reign  of 
Queen  Elizabeth,    and  more  Advantages  ac- 
cruing to  her  Subjects,  than  in  any  Reign  of 
the  like  Duration ;  and  muft  have  better  Proof, 
therefore,   than  I  have  ever  yet  met  with,  be- 
fore I  give  any  Countenance  to  the  Tales  that 
have  been  framed,  concerning  her,  in  relation 
to  the  Execution  of  the  Queen  of  Scots. 

Give  me  leave  to  obferve  further  on  the 
Letter,  faid  to  be  fent  from  the  Secretaries  of 
State,  to  Pawlet 'and  Drury,  to  murder  the 
Queen  of  Scots :  That  they  firft  tell  thofe  Gen- 
tlemen, that  the  Queen  abhorred  the  Thoughts 
of  fhedding  Blood,  efpecially  the  Blood  of  fo 
near  a  Relation,  or  to  that  Effed  ;  and  then, 
ufe  all  the  Arguments  they  could  think  of,  to 
incite  them  to  aflaflinate  the  Queen  of  Scots, 
fuggefting,  that  nothing  could  give  her  Ma- 
jefty  greater  Satisfaction  :  Thus  making 
her,  they  reprefent  fo  extremely  tender  in 
Cafes  of  Blood,  as  thirfting  to  fhed  that  of 
the  Queen  of  Scots :  And,  methinks,  Paw- 
let  and  Drurfs  fubfcribing  themfelves,  your 
moft  affured  Friends,  in  their  Letter,  to  the 
two  principal  Secretaries  of  State,  is  hardly 
reconcileable  to  good  Manners.  If  there  were 
no  other  Marks  of  Forgery,  this  alone  would 
induce  me  to  believe,  that  Letter  was  not  ge- 
nuine. 


iVlL  The  Trial  of  Sir  Richard  Knightly,  MxHales,   ' 


atrial  of 
Knightly, 
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Mr.  Wickstone,    and     his   Wife,    for    Counte- L 
nancing  and  Promoting,  the  Printing  and  Publifliing 
certain   feditious    Libels,    before  the  Court  of  Star- 
Chamber,  the  1  3th  of  February,  1588.  31  Eliz. 


Bill  and  HP  H  E  Editor  of  this  Proceeding  has  given 
Answers  X  us,  neither  Bill,  Articles,  or  Anfwers, 
wanting.  jn  thjs  Caufe  ;  but  only  fome  Scraps  of 

Speeches  of  the  Queen's  Counfel,  at  the  Trial, 
and  of  the  Evidence  ;  with  fuch  a  fhort  Ab- 
ftract  of  the  Prifoner's  Defence,  that  it  fcarce 
deferves  a  Place  in  the  State  Trials :  However, 
fuch  as  it  is,  I  fhall  endeavour  to  give  fome 
Account  of  it. 
Charge  by  The  Attorney-General  Popham,  it  feems, 
the^ueen's  opened  the  Charge ;  wherein  he  obferved,  the 
Comfel.  Happinefs  of  the  Queen's  Subjects,  under  her 
Adminiftration,  which  the  Papifts  and  feditious 
Sectaries  endeavoured  to  difturb :  Firft,  the 
Prefbyterians,  then  the  Brownifts,  and  now  a 
third  fort  of  DifTenters  ;  who  were  for  fubvert- 
ing  all  Ecclefiaftical  Government,  and  for  efta- 
blifhing feparate  and  independant  Congrega- 
tions, in  every  Parifh.  Nor  were  they  content 
with  railing  at  the  Church  ;  but  attacked  the 
Court  and  the  civil  Powers,  preaching  againft 
the  Laws,  and  confounding  all  Property. 


That  thefe  Sectaries  were,  generally,  compofed 
of  the  Refufe  and  Scum  of  the  People,  who  en- 
deavoured to  reduce  all  to  Confufion,  that  they 
might  give  Law  to  their  Governors  :  The  evil 
Tendency  of  whofe  Defigns  appearing  in  Swarms 
of  feditious  Pamphlets  and  Libels,  her  Majefty 
had  wifely  iffued  feveral  Proclamations,  for  fup- 
preffing  and  burning  fuch  Books  and  Papers  ; 
requiring,  that  no  Printing  fhould  be  ufed,  but 
in  London,  Oxford,  or  Cambridge :  Whereupon 
they  fell  to  Printing  in  Corners,  and  obfcure 
Places  ;  in  which  they  were  affifted  and  coun- 
tenanced by  the  Prifoners  at  the  Bar  :  Particu- 
larly, Sir  Richard  Knightly  caufed  a  Printing- 
Prefs  to  be  brought  into  one  of  his  Houfes,  and 
fuffered  a  feditious  Pamphlet  of  Penry's  *  to  be  *  After- 
printed  there  :  And,  when  he  was  told  the  Dan-  ™ards 
ger  of  it,  by  the  Parfon  of  the  Parifh,  he  ftill  saJt^/or 
concealed  it,  and  read  the  Book,  though  he 
ordered  the  Prefs  to  be  removed  :  That  Wal- 
grave,  the  Printer,  was  recommended  by  Sir 
Richard,  to  Mr.  Halts,  who  gave  him  Enter- 
tainment ; 
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1588.  tainment ;  and  there  the  Libel,  entitled,  ASup- 
31  Eliz,.  pHca{i0n  to  the  Parliament,  was  printed,  and 
K*/~*/m^J  afterwards  publifhed  by  Sir  Richard's  Man,  as 
well  as  another  Book,  entitled,  Have  you  any 
Work  for  the  Cooper  :  That  this  Prefs  was  af- 
terwards conveyed  to  Mr.  Wickftone's  Houfe, 
where  Martin  Senior,  and  Martin  Junior,  were 
both  printed ;  wherein  they  declare^  their  Re- 
folution  to  eftablifh  their  Sect ;  and  that  all 
Laws  that  were  oppofite  to  their  Difeipline, 
ought  not  to  be  obeyed  ;  fuggefting,  that  this 
was  the  proper  Time  to  attack  and  diftrefs  the 
Government,  while  the  Nation  was  threatened 
with  an  Invafion  from  Spain  (as  it  was  this 
very  Year,  1588.)  and  that  Wickftone,  by  the 
Influence  of  his  Wife,  harboured  and  affifted 
the  Printers  of  thefe  Libels,  with  Money  and 
Provifions. 
*fheDe-  Sir  Richard  Knightly  faid,  in  his  Defence, 
&*?  f,  that  Matters  were  greatly  aggravated  againft 
lg  £  y'  him  ;  that  he  was  no  Sectary,  but  of  the  Re- 
ligion of  the  reft  of  her  Majefty's  Subjects  ; 
and  defired  his  Judges  to  intercede  for  him  to 
her  Majefty,  againft  whom,  he  faid,  he  had 
committed  no  Offence,  nor  againft  the  State. 
He  denied  he  had  any  Knowledge  of  the  Books 
above  mentioned,  or  any  Acquaintance  with 
the  Writers  of  them  :  That,  indeed,  there  was 
a  Book  of  Penry's,  that  had  been  printed  before 
at  Oxford,  and  never  called  in,  which  b.6  fuf- 
fered  to  be  printed  at  his  Houfe,  on  Penry's  Re- 
queft, in  refpect  of  the  Want  of  Learning,  he 
knew,  to  be  in  the  Miniftry  ;  and  for  that,  he 
thought,  there  were  forty  bad  Men  to  one  good 
Man,  among  the  Clergy  ;  yea,  fo  bad,  that 
he  thought  them  not  worthy  to  fweep  a  Church  -, 
and  he  allowed,  therefore,  of  this  Book,  for 
the  Furtherance  of  God's  Glory  :  That,  how- 
ever, the  Prefs  was  not  in  his  own  Houfe,  but 
in  another,  at  the  further  End  of  the  Town  : 
That  TValgrave  afterwards  defired,  he  might  re- 
move his  Prefs  ;  and  told  him,  that  Cartwright 
had  wrote  a  Book  againft  the  Jefuits,  which  he 
was  to  print ;  concluding,  that  he  hoped  her  Ma-^ 
jefty  would  forgive  him,  as  ihe  had  forgiven 


Hales** 
Defence, 


greater  Offences. 


Mr.  Hales  acknowledged  the  Happinefs  of 
the  Nation,  under  her  Majefty's  Adminiftra- 
tion  •,  and  difclaimed  his  Knowledge  of  the 
Books,  or  the  Authors  :  He  faid,  it  was  true,s 
he  had,  at  the  Requeft  of  his  Uncle,  Siri^z- 
chard,  lent  his  Houfe  to  a  poor  Man  ;  but  knew 
not  the  Man,  or  his  Intentions  :  That,  indeed, 
he  met  Penry  at  Coventry,  who  gave  him  the 
Supplication  to  the  Parliament,  and  told  him, 
he  would  print  Mr.  Cartwright's  Book  againft 
the  Romijh  Teftament :  That  he  was  privy  there 
was  a  Prefs  in  the  Houfe,  but  to  nothing  elfe. 

Wickftone  confeffed,   that  at  his  Wife's  De- 
fire,  he  had  permitted  the  Printers  to  refide  at 
andhii'     ^is  Houfe  ;  and  Mrs.  Wickftone  acknowledged, 
Wife's,      that  her  Zeal  for  the  Reformation  of  the  Church, 
caufed  her  to  entertain  them,  not  thinking  it 
could  be  hurtful,  or  dangerous,  to  the  State  •, 
and  whatever  her  Offence  was,  lhe  defired  her 
Hufband  might  not  be  punifhed  for  it ;  fince 
what  he  had  done,  was  at  her  Requeft. 
*fhe  Then  the  Queen's  Counfel  replied,  and  or- 

^ueen's     dered  feveral  Pafiages  out  of  the  above-men- 
Co«»/e/  re-  t}onec}  printed  Libels  to  be  read ;  observing, 
that  they  tended  no  lefs  to  the  Subverfion  of  the 


Wick- 
ftone'i 


ply. 


State,    than    the    Ecclefiaftical   Government;     1Sy8. 
and,  indeed,  of  all  Laws  whatever,  whether  3lEllz- 
Eccfefiaftical  or  Civil.  O^v^J 

Particularly  that  Paffage,  where  Penry  fays,  Pafages 
They  would  never  give  over,   though  the  Spani-  cite^  "ut  °f 
ards  were  overthrown  and  difcomfited  by  Famine  the  LibeIi' 
and  Hunger ;  yet  the  Lord  would  raife  them  up- 
again,  and  make  a  week  and  feeble  Generation 
to  overthrow  us. 

In  another  Paffage  it  is  faid,  That  No  Truth  is 
to  be  found  in  our  Parliaments,  or  Councils  :  That 
if  the  Government  of  the  Setlaries  was  not  re- 
ceived, thofe  of  the  Parliament-Houfe,  or  their 
Seed,  Jhould  never  profper,  or  bear  Rule  in  En-^ 
gland.  And  I  (Penry)  will  never  leave,  till 
either  this  be  performed  •,  or  that  the  Lord,  in  Ven- 
geance and  Blood,  do  plague  andpunifh  us. 

In  the  Book,  entitled,  Have  you  any  Work 
for  the  Cooper,  it  is  affirmed,  That  Our  Church 
Government  is  utterly  unlawful ;  and  although  this 
Form  of  theirs  might  be  inconvenient,  in  many 
Points,  yet  every  Chriftian  was  bound  to  receive 
their  Paftors,  Doclors,  Elders,  and  Deacons. 

In  Martin  Junior,  it  is  declared,  to  be  unlaw* 
ful  to  have  any  other  Government,  but  theirs : 
That  all  human  Laws,  maintaining  any  other 
Forms, '  were  ungodly,  and  not  to  be  obeyed :  That 
the  Warrant  that  Bifhops  have  to  maintain  their 
Authority,  is  no  better  than  that  which  did  main- 
tain the  Stews  :  That  Antichrift  was  the  Head  of 
their  Dotlrine,   and  they  Part  of  his  Body. 

In  Martin  Senior,  They  fpeak  reproachfully  of 
the  Com?non  Prayer :  Declare,  that  a  hundred 
thoufancl  Hands  would  fign  to  their  Pofitions,  and 
the  Government  they  feek :  That  they  are  the 
Strength  of  the  Land;  and  that  it  were  no  Poli- 
cy to  rejecl  their  Suit  at  fuch  a  Time,  when  the 
Land  was  invaded. 

The  Lords,  having  taken  the  Matter  into  ^  Books 
their  Confideration,  all  agreed,  That  the  Books  Kn!Hred> 
were  moft  leud,  dangerous,  feditious,  and  per- 
nicious to  the  State  ;  moft  fcandalous,  in  re- 
flect to  our  Adverfarie3  the  Papifbv  who 
took  occafion  to  ferve  their  Intereft  by  our 
Difientions.  Mr.  Vicechamberlain  added,  that 
they  were  flanderous  to  her  Mejefty  ;  accufing 
her  of  not  fupporting  Religion,  though  fhe 
had,  in  Defence  of  Religion,  bravely  defeated, 
both  the  Enemies  of  our  Religion,  and  of  the 
State,  when  the  Sword  of  War  was  drawn 
againft  her. 

<     That  thefe  Sectaries  took  away  her  Ma-  ^W^« 
jefty's  Regal  Power  ;  difinherited  the  Nobility  2*"*** 
and  Gentry  ;  took  away  all  Property,  and  abo-  fj£l 
lifhed  the  reverend  Eftate,    and  Calling,    of 
Bifhops,  which,  were  one  of  the  three  antient 
Eftates  of  the  Land  ;,   and  thus  they  intended 
to  pick  out  one  Stone  after  another,    till  they 
pulled  the  whole  Houfe  upon  their  Heads. 

That  Sir  Richard,    who  countenanced  and  Cenfiire  of 
encouraged  thefe  Libels,  had  been  greatly  fa- the  Prif0'. 
voured  by  the  Queen,  which  aggravated  his  neTS' 
Crime  :  That  fome  of  the  reft  pretended  Ig- 
norance ;  but  Ignorance  was  no  Excufe,  where 
it  was  wilful  and  malicious,  and  only  affected, 
to  avoid  the  Punifhment  of  the  Law  :  That  it 
was  ftill  a  fillier  Anfwer  of  Mr.  Wickftone,  to 
fay,  his  Wife  defired  him  :     A  great  Folly ,  to 
be  ruled  by  her ;  and,   not  agreeable  to  the 
Modefty  of  her  Sex,  for  her  to  pretend  to  go- 
vern her  Hufband. 
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158.8-         The  Lord  Chancellor  obferved,  that  indeed 
5^iif,  the   Prifoners     were    not    the    Devifers,    or 
Makers  of  thefe  Books  ;  for,  if  they  had,  they 
would  have  been  profecuted  in  another  Place 
(capitally.)     That  the  County  of  Northampton 
then  fwarmed  with  Sectaries  ;  and  in  one  Place 
a  Prefbytery  was  planted  among  them,  till  one 
of  the  Brethren  offending,  whom  they  would 
have  punifhed,  he  fled  to  a  Juftice  of  Peace  for 
Protection,  whereby  their  Defign  of  erecting 
Tribunals  was   difcovered,  and  a  Period  put 
to  their  Dominion  ;  and  that  they  appeared  to 
be   fo  divided    among    themfelves,    in  fome 
Places,  that  they  were  ready  to  rife  in  Arms 
againft  each  other,  to  the  Difturbance  of  the 
Government. 
Sentenced       After  which,  all  the  Lords  agreed  in  the 
to  be  fined,  following  Sentence,  viz.  that  Sir  Richard  mould 
tndimpr:-  be  fined  Two  thoufand  Pounds  •,  Mr,  Hales  One 
thoufand  Marks  ;    Mr.  Wickftonc,  for  obeying 
his  Wife,  and  not  difcovering  the  Prefs,  Five 
hundred  Marks  ;  Mrs.  Wickftone,  One  thoufand 
Pounds  ;    and  that  all  of  them  fhould  be  im- 
prifoned  during  her  Majefty's  Pleafure. 

Here  we  difcover  the  Affection  of  the  Pu- 
ritans and  Sectaries,  for  the  Church  of  England, 
¥£"-lo/i  fo  early  as  the  Reign  of  Queen  Elizabeth. 
q>c]&  £  y'  They  were  then  confpiring  the  Ruin  of  our 
Ecclefiaftical  Eftablifhment,  and  even  the  De- 
struction of  the  Queen  and  State,  becaufe  fhe 
fupported  it,  and  would  not  fubmit  to  their 
Plan  of  Government:  And,  notwithftanding 
their  Cries  againft  Popery,  were  ready  to  join 
even  the  Spanijh  Armada  againft  their  Country  ; 
though  they  knew  the  avowed  Defign  of  the 
Spaniards,  in  the  Year  1588.  when  they  fitted 
out  that  prodigious  Fleet,  was  to  deftroy  the 
Proteftant  Religion,  and  re-eftablifh  Popery ; 
nay,  to  deftroy  entirely  our  civil  Conftitution, 
and.  make  us  VafTals  to  the  Pope,  or  their  own 
bigotted  Monarch :  Yet  were  the  Puritans  ready 
to  join  thofe  Enemies  of  our  Nation  and  Reli- 
gion, and  actually  endeavoured  to  foment  In- 
furrections,  when  their  Fleet  was  upon  the 
Coaft,  in  order  to  favour  their  Defcent ;  and 
all  this,  in  hopes  of  eradicating  the  Church  of 
England,  and  introducing  their  own  wild  Whim- 
fies,  and  impracticable  Schemes,  in  the  room 
of  it :  And  will  the  Church  of  England  ever 
be  fuch  Dupes,  to  admit  their  Succeftbrs  in 
Iniquity,  Men  of  the  fame  Principles,  who 
have  not  only  thus  declared  their  Good-will, 
to  the  Eftablifhment,  but  have  actually  fub- 
verted  both  Monarchy  and  Epifcopacy,  when 
it  was  in  their  Power  ?  Shall  we,  I  fay,  ever 
admit  fuch  Men  into  Power,  and  give  them  an 
Opportunity  to  infult  and  ruin  the  State,  as 
well  as  the  Church  again  ?  Shall  we  make 
thofe  the  Guardians  of  our  Religion  and  Li- 
berties, whofe  Intereft  it  is  to  deftroy  both  ? 
Shall  we,  becaufe  they  have  the  Affurance  to 
demand  a  Share  in  the  Government,  as  their 
natural  Right,  be  fuch  Fools  and  Naturals,  to 
give  them  another  Opportunity  to  deprive  us 
of  all  our  Rights  and  Properties  ?  Can  any 
one  believe,  after  what  we  have  feen,  that  they 


will  even  tolerate  the  Church  of  England,  if  1588- 
they  had  the  Power  in  their  Hands  ?  No:  f^Jjf\ 
Nothing  can  be  expected  from  the  admitting 
the  Diffenters  into  the  Adminiftration,  but  the 
total  Subverfion  both  of  Church  and  State? 
We  are  now  too  well  apprifed,  what  they 
mean  by  that  terrible  Word  Perfecution.  They 
declare,  they  fhall  always  look  upon  them- 
felves to  be  in  a  perfecuted  State,  till  we  com- 
pliment them  with  the  Power  to  extirpate  our 
Antichriftian  Hierarchy,  as  they  ftile  it  •,  and 
that  all  Laws  are  impious,  null,  and  void, 
that  tend  to  keep  the  Saints  out  of  the  Admi- 
niftration. As  to  their  ftale  Pretence,  of  be- 
ing Friends  to  the  prefent  Royal  Family,  Infi- 
dels and  Hereticks  pretend  the  fame.  No 
doubt  but  they  would  be  glad  of  any  Affif- 
tance,  to  exalt  them  to  the  Dominion  they  aim 
at :  But  when  this  was  once  accomplished,  they 
would  tell  us,  all  Things  muft  fubmit  to  their 
adored  Idol,  Prefbytery  :  And  if  the  King 
would  not  obey  their  Dictates,  he  muft  expect 
to  be  anathematized,  and  depofed,  if  not  ar- 
raigned, and  condemned,  for  High  Treafon, 
againft  thefe  his  fovereign  Subjects,  as  one  of 
the  beft  of  his  Predeceflbrs  was  in  the  laft  Cen- 
tury. 

I  fhall  conclude  thefe  Remarks,  with  a  Paf-  Camden'/ 
fage  out  of  Camden,  who  relates,  that,  while  ^ceTpuf 
the  Nation  was  then  ftruggling  with  the  Power  rifamcal 
of  Spain,  and  defending  itfelf  from  the  for-  Libellers. 
midable  Attacks  of  the  Papifts,  it  was  di- 
fturbed  by  thofe  domeftick  Enemies,  the  Schif- 
maticks,  who  loved  to  fifh  in  troubled  Waters. 
Never  was  there  a  Time,  fays  that  celebrated 
Hiftorian,  when  the  Difcipline  of  the  Church 
was  run  down,  with  that  faucy  Pertnefs  •,  and 
the  Authority  of  her  Officers  fo  rudely  and 
bafely  infulted,  on  the  Queen's  refufing  to 
liften  to  any  Changes  in  Religion,  or  to  en- 
courage thefe  new  Modellers,  who  endeavoured 
to  eftablifh  their  Geneva  Platform,  by  loudly 
railing  at  the  Englijh  Forms  and  Rites,  ren- 
dring  the  Names  of  Bijhop  and  Prelate,  as 
odious  as  they  could  to  the  common  People  : 
To  which  End,  they  daily  publifhed  fcurrilous 
Pamphlets  againft  the  Church,  among  which 
feveral  went  by  the  Name  of  Martin  Mar- 
Prelate.  The  Authors  whereof  appeared  ra- 
ther to  have  learned  their  Language  at  Billingf- 
gate,  than  to  fpeak  the  Senfe  of  any  Chriftian 
Community  ;  for  which,  fome  of  them  were 
fined  in  the  Star-Chamber,  though,  at  the  In- 
tercession of  the  Arcbbifhop,  their  Fines  were  re-  ^key  are 
mittedt  and  they  were  fet  at  Liberty.  pardoned. 

In  another  Place,  he  fays,  Cartwright,  and 
fome  of  their  Chiefs,  were  called  before  their 
Superiors  ;  but  with  what  a  ftrange  Petulancy, 
and  fullen  Haughtinefs,  thefe  Congregational 
Teachers  managed  themfelves,  maugre  all  the 
Tendernefs  and  prudent  Forbearance  of  the 
Archbifhop,  I  leave,  fays  that  Hiftorian,  to 
the  Obfervation  of  Ecclefiaftical  Writers. 
See  Camden'*  Hi/lory  of  the  memorable  Tear 
1588. 
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1589. 
51  Elu. 

%~be  Trial 
of  the  Earl 
of  Arun- 
del. 


*fhe  Charge 

againjl 

him. 


The  Trial  of  Philip  Howard  Earl  of  Arundel,  for 
High  Treafon,  before  the  Earl  of  Derby  Lord  High 
Steward,  and  three  and  twenty  other  Peers,  the  1 8  th 
of  April,  1589.  31  Eliz. 

HE  was  charged  with  holding  a  Correfpon- 
dence  With  Cardinal  Allen,  an  arch  Trai- 


1589. 

j  1  Ellz. 


*fhe  Evi- 
dence. 


His  De- 
fence. 


tor,  that  had  folicited  the  Pope,  and  King  of 
Spain,  to  invade  the  Realm.  He  was  alfo 
charged  with  fuggefting,  the  Queen  was  an 
Heretick,  and  not  fit  to.  govern  ;  and  procu- 
ring one  William  Bennet,  a  feminary  Prieft,  to 
fay  Mafs,  for  the  Succefs  of  the  Spanifh  Armada, 
at  which  the  Prifoner  afilfted :  That  he  had 
been  reconciled  to  the  Church  of  Rome,  con- 
trary to  the  Statute,  which  made  it  High 
Treafon  ;  and  endeavoured  to  make  his  Efcape 
over  beyond  Sea,  in  order  to  ferve  under  the 
the  Prince  of  Parma,  againft  his  Country ;  and 
that  he  was  a  Procurer  of  the  late  Bull  againft 
the  Queen. 

To  prove  his  praying  for  the  Succefs  of  the 
Spanijh  Fleet,    the  Depofitions   of  Sir  Thomas 

Gerrard, Shelley,  and  Bennet,  the  Prieft, 

were  read,  who  alfo  confirmed  their  Evidence 
in  Court.  Walton  alfo  depofed,  that  one  Hill, 
a  Dependant  of  the  Prifoner's,  brought  over 
Letters  to  Rheims,  in  France,  importing,  that 
the  Earl  was  to  have  been  General  of  the  Ca- 
tholicks  j  and  that  the  Tower  was  to  have  been 
feized. 

To  which  the  Earl  anfwered,  he  had  been  a 


1 


Prifoner  in  the  Tower,  four  Years,  and  up- 
wards, and  fick  moil  Part  of  the  Time :  That 
he  had  been  confeffed  by  a  Prieft,  but  not  re- 
conciled to  the  Church  of  Rome :  That  there 
was  no  Proof  of  great  Part  of  the  Charge  ;  and 
that  the  reft  was  endeavoured  to  be  proved  by 
Perfons  attainted,  or  Prifoners,  who  had  con- 
feffed Crimes  that  rendered  them  incompetent 
Witneffes. 

The  Peers  being  withdrawn  for  an  Hour,  re-  He  is  con- 
turned,  and  unanimoufly  declared  the  Prifoner  w£ied- 
Guilty  :  Whereupon  the  Lord  High  Steward 
pronounced  judgment  of  High  Treafon  againft  Condemned- 
him ;  but,  after  feveral  Reprieves,   he  died  a  Reprieved. 
natural  Deathj  in  the  Tower,   Oil.    19.    1595. 
having  been  Prifoner  there  ten  Years  and  fix 
Months. 

This  Trial,  alfo,  is  very  imperfectly  taken :  Rem^J_ 
However,  from  what  we  have,   there  does  not"r^*un^ 
feem  to  have  been  any  formed  Defign   againft  dd'sfrial. 
the  State  proved  againft  this  Lord  :  And  there 
is  fcaree  any  Inftance  of  the  Queen's  fuffering 
any  Perfon  to  be  put  to  Death,  purely  on  Ac- 
count of  Religion,   or  being  reconciled  to  the 
Church  of  Rome  ;  though  this  was  High  Trea- 
fon by  the  Statute  ;    and  thus  much  was  fuf- 
ficiently  proved  againft  the  Prifoner. 


_____ 
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The  Trial  of  John  Udall,  Clerk,  for  Felony,   at*  the  g$£ 
Affizes  of  Surrey,  the  24th  of  July,   1590,  31  Eliz.     ^^ 


IN  January,  15%.  Udall  was  examined  before 
a  Committee  of  Council,  concerning  a  fe- 
ditious  Libel,  entitled,  The  Demonftration  of 
Difcipline,  which  Chrift  had  prefcribed  in  his 
Word,  for  the  Government  of  the  Church  ;  of 
which  he  was  fuppofed  to  be  the  Author:  But 
he  would  give  no  other  Anfwer  to  the  Que- 
ftions  propofed,  than  that  he  was  not  obliged 
by  Law  to  accufe  himfelf:  Whereupon  he 
was  committed  to  the  Gate-Houfe,  till  the  fol- 
lowing Summer  Afilzes,  held  at  Croydon,  for 
ZbeCharge.  the  County  of  Surrey,  where  he  was  indicted 
on  the  23d  of  Eliz.  Cap.  2.  which  made  it  Fe- 
lony to  write,  or  publifh,  any  Book,  or  Wri- 
ting, containing  falfe,  feditious,  and  fcandalous 
Matter,  to  the  Defamation  of  the  Queen's  Ma- 
jefty, or  to  the  encouraging,  ftirring,  or  mo- 
ving, any  Infurrection,  or  Rebellion  ;  as  this 
Book  of  the  Prifoners  was  held  to  do,  by  re- 
viling the  Bifhops  and  Clergy,  and  inciting  the 
People  to  promote  the  Subverfion  of  the  efta- 
bliihed  Church,  which  was  a  Part  of  the  Conftitu- 
tion  •,  efpecially  as  they  were  exhorted  to  bring 
this  about  by  Force,  if  they  could  not  other- 
wife  accomplifh  it. 


No  2. 
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The  Prifoner  being  brought  to  the  Bar,  de- 
fired  he  might  have  Counfel,  which  was  denied  Counfel 
him.     Then  he  defired  the  Court  to  inform  him,  ^Qmrt 
how  many  of  the  Jury  he  might  challenge  by  reeuj-e  t0 
Law :  To  which  it  was  anfwered,  they  fate  there  advife  him. 
to  judge,  and  not  to  give  him  Counfel. 

The  Queen's  Counfel,  in  opening  the  Indict-  I'heCharge 
ment,  charged  the  Prifoner  with  Blafphemy  ;  opened,  and 
and  obferved,  that  he,  and  his  Sect,  affumed  e"forced' 
an  Authority,  even  over  her  Majefty  ;  and  that 
he  was  an  intimate  Acquaintance  of  Penry,  a 
feditious  Puritan  Preacher,  Author  of  a  Libel, 
entitled,  Martin  Mar-Prelate:  And  it  was 
urged  againft  him,  that  her  Majefty i  being  the 
fupreme  Governor  of  all  Perfons,  and  Caufesj 
and  having  eftablifhed  that  Government  by 
Bifhops,  which  the  Prifoner  arraigned ;  his 
ftirring  up  the  People  againft  the  Epifcopal  Go- 
vernment, was  ftirring  them  up  againft  her 
Majefty,  by  whofe  Authority  they  exercifed  their 
Jurifdiction  ;  obferving,  that  he,  who  pretended 
to  be  a  Preacher  of  Peace,  fhould  have  learned 
not  to  have  railed  on  the  Rulers  of  the  People, 
and  threatened  them  with  Force  and  Violence, 
Which  all  the  Judges  had  refolved  was  Felony 
by  the  faid  Statute  of  the  23d  of  Eliz. 

L  Then 
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1590.         Then  the  Evidence  was  produced;  andfirft, 

5 1  Eliz.  trie  Depofition  of  Stephen  Chatfield  was  read  ; 

^OQ~0is  importing,  that  he  faw  certain  Papers  in  the 

produced  as  Prifoner's  Study,  at  Kingfton,  of  the  like  Te- 

Buidence.    nor  with  the  Prifoner's  Book  ;  and  that,  talking 

with  Udall  of  his  being  filenced,  he  faid,  he 

would  give  the  Bifhops  fuch  a  Blow,   as  they 

never  had. 

The  Prifoner's  Examination  alfo  was  read  : 
"Wherein  he  faid,  that  if  the  Bifhops  put  him 
to  Silence,  they  would  give  him  Occafion  and 
Leifure  to  be  employed  in  writing  againft  them. 
The  Depofition  of  Nicholas  Tompkins  alfo  was 
read,  who  teftified,  that  the  Prifoner  told  him, 
he  was  the  Author  of  the  Book,  called,  the 
Demonftraiion  ;  and  that  he  had  feen  it  in  the 
Catalogue  of  his  Books; 

Then  the  Court  offered  him*  if  he  would 
take  his  Oath,  that  he  did  not  make  the  Book, 
he  fhould  be  acquitted :  Nay,  if  he  would  fay, 
upon  his  Honefty,  he  did  not  make  it,  they 
Author,  fee  would  believe  him;  which  the  Prifoner  refu- 
fiouidbe  fing?  jt  was  urge(i  as  a  full  Proof)  that  he  was 
ticqmtnd.    the  Author  of  it .    And  the  jury  were  told  by 

the  Court,  they  were  not  to  enquire,  whether 
the  Prifoner  was  guilty  of  Felony,  but  whether 
he  was  the  Author  of  the  Book :  For  all  the 
DireBhns  Judges  had  already  refolved,  that  whoever  was 
to  the  Jury.  tne  Author  of  the  Book,  was  guilty  of  Felony, 
by  the  Statute. 

The  Prifoner  entering  on  his  Defence,  faid, 
as  to  the  Witnefles  Teftimony,    that  they  had 
feen  Papers  of  the  fame  Tenor  in  his  Study  ; 
This  was  no  Evidence  againft  him,  unlefs  they 
had  recited  the  Words.     He  alfo  objected,  that 
Depopiont  Depofitions  ought  not  to  be  read  againft  him)  in 
noEvi-     a  Capital  Cafe,  but  theWitneffes  produced  to  his 
''        Face  ;  much  lefs  ought  the  Evidence  of  what  an- 
other had  faid,  be  admitted  :  And  the  Prifoner 
offered  to  bring  Witnefles,  to  ihew   that  the 
Witnefles  againft  him  had  .contradicted  them- 
Notfuffered  felves *  But  he  was  not  fuffered  to  produce  any 
to  call  his    Witnefles  in  his  Behalf,  againft  the  Crown. 

Then  he  infifted,  that  the  Statute  of  the  23d 
of  Eliz.  was  made  againft  Papifts,  who  flan- 
dered  the  Queen  as  an  Heretick,  and   not  a- 
gainft  the  Puritans ;  and  urged,  that  the  wri- 
ting his  Book,  could  not  be  Felony,   unlefs  it 
had  been  written  with  a  malicious  Intent :  And 
that  they  taught  the  People  to  yield  Obedience 
to  her  Majefty,  and  the  Religion  received  in 
her  Dominions.  ,    The  moft  the  Author  could 
be  charged  with,  he  faid,  was  too  much  Vehe- 
mency  againft  Abufes.     To  bring  him  within 
the  Danger  of  that  Statute  alfo,    the  Matter 
muft  be  falfe  :  But  this  Book,  he  affirmed,  was 
written  in  Behalf  of  a  moft  true  Caufe  :  And, 
laftly,  that  the  End  muft  be,  the  defaming  her 
Majefty,  or  ftirring  up  Rebellion  ;  neither  of 
which  could  be  proved  againft  this  Author,  or 
his  Party  ;    appealing  to  the  Court,  if  it  was 
their  Opinion,  that  the  Statute  was  made  againft 
Puritans. 
*The  Court      It  was  anfwered  ;  that  the  Intent  of  the  Sta- 
telihim,     tute  was  againft  all  Offenders ;  and  he  could 
^rffi'*^  not  deny  his  having  written  it,  with  a  malicious 
fiaflical     Intent,  againft  the  Bifhops,  and  the  Ecclefiaf- 
Govtrn-     tical  Government,  which  was  eftablifhed  by  the 
merit,  was  Laws  and  Statutes  of  the  Realm,  as  well  as  the 
r*f^S     ^lV1^  Government ;  and  that  the  Bifhops  exer- 
'^'"'cifing  their  Jurifdiction  by  the  Queen's  Autho- 
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rity,  who  was  fupreme  in  all  Caufes,   Eccle-    159°-. 
fiaftical  and  Civil,    in  oppofing  their  Govern-  jM  Eliz* 
ment,  he  oppofed  the  Queen ;    and  that  when  <N^V%J 
he  wrote  againft  them,    he  wrote  againft  the 
State  :   And  where  he  faid,  it  was  more  eafy  to 
live  in  England  a  Papift,  an  Anabaptift,   or  of" 
the  Family  of  Love,    than  a   Puritan,    what 
did  he  but  revile  the  QueerVs  Adminiftration, 
who  was  the  fupreme  Governor  of  the  Realm  ? 

To  which  Udall  replied,  this  was  not  fpoken  Heinfip% 
by  the  Author,  in  refpect  of  her  Majefty 's  Go- that  0PP°- 
vernment  and  Laws  ;  but  in  refpect  of  the  Bi-^IL'** 
fhops,  whom  their  Lordfhips  knew  to  be  whol-  Jatmt oi- 
ly employed  in  finding  them  out,  artd  punifh-  pofing  the 
ing  them,  not  regarding,  in  a  manner,  the  pu-  4>?»»* 
nifhing  of  any  Thing  elfe.     The  Book  touched 
only  the  Corruptions  of  the  Bifhops,  and  not 
the  Perfbn  of  her  Majefty. 

To  which  it  was  again  anfwered  ;  that,  her 
Majefty  being  the  fupreme  Governor  of  all  Per^ 
fons  and  Caufes,  and  having  eftablifhed  that 
Government  by  Bifhops,  which  he  and  his  Par- 
ty oppofed,  they  oppofed  her  Majefty,  rather 
than  the  Bifhops,  who  could  not  alter  the  Ec- 
clefiaftical  Laws  the  Queen  had  made  for  them 
to  act  by. 

Then  the  Prifoner  proceeded  in  his  Defence, 
and  faid,  that  they  held  it  unlawful  for  a  Mini- 
fter  to  be  a  Civil  Magiftrate  :  Ahd,  if  the  Queen 
made  them  fo,  they  ought  not  to  accept  fuch 
Employments. 

The  Court  obferved  to  him  hereupon,  that 
there  was  a  Paffage  in  his  Book,  where  he  fays,  Pajfages 
This  Saying  will  not  ferve  their  Turn,    the  Queen  **> »"  Book 
and  Council  will  have  it  fo :   Which  could  be  "te^fl- 
levelled  only  againft  the  Queen  and  State.    An-**"^      ' 
other  Paffage  alfo  was  cited,  wherein  it  is  faid, 
They  are  not  fafe,  though  they  have  human  Au- 
thority on  their  Side  :  For  he  that  is  on  our  Side, 
is  mightier  than  they  :   Which  the  Court  inter- 
preted, a  reviling  her  Majefty,  and  threatening 
her  with  Force  and  Violence. 

To  this  Udall  replied  ;  it  was  true,  whoever 
did  unjuftly,  was  not  fafe,  though  all  the  Powers 
in  the  World  defended  him  in  it :  But  they  had 
no  Thoughts  of  ufing  Force  or  Violence. 

Then  the  Court  adjourning,    the  Jury,    in  He  is  con- 
the  Afternoon,  brought  the  Prifoner  in  Guilty  of  fitted. 
Felony. 

The  next  Day,  being  the  25th  of  July,  the 
Prifoner  was  called  to  Judgment ;   when  the 
Court  informed  him,  that,  if  he  would  acknow- 
ledge his  Offence,  they  would  endeavour  to  ob-  Sentence 
tain  his  Pardon.     To  which  he  anfwered,  fie  refpited  on 
would  fubmit  himfelf  to  her  Majefty  ;  but  could  hitjj.ub~ 
not  forfake  the  Caufe,  which  he  held  to  be  the  m'-""">' 
undoubted  Truth  of  God. 

The  Judge  replied,  I  hold  your  Doctrine  to 
be  an  undoubted  Falfhood  :  And  if  the  Pref- 
bytery,  you  feek  for,  were  once  eftablifhed,  it 
would  overturn  the  Government :  And  you  tell 
us  in  your  Book,  if  you  cannot  have  your  Dif- 
cipline  with  her  Majefty's  Confent,  you  Will 
have  it,  though  you  make  our  Hearts  ake  : 
You  will  bring  the  Queen  and  the  Crown  under 
your  Girdles.  Some  of  you  have  gone  fo  far 
as  to  fay,  we  have  no  Church,  no  Sacraments, 
no  Minifters,  nor  any  Worfhip  01  God  among 
us.  What  Confufion  muft  this  create,  if  not 
looked  to  in  Time  ? 
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At  length  Udall  promifed,  he  would  fubmit 
himfelf  to  her  Majefty  :  Whereupon  Sentence 
was  deferred,  and  he  petitioned  the  Queen  for 
a  Pardon  :  But  relapfing  into  his  former  Obfti- 
nacy,  Sentence  was  pronounced  againft  him  the 
next  Lent  Affizes.  While  he  lay  .under  Sen- 
tence of  Death,  he  petitioned  her  Majefty  again  •, 
and  King  James,  of  Scotland,  was  pleafed  to 
intercede  in  his  Behalf:  And  the  Queen  refer- 
ring the  Matter  to  Archbifhop  Whitgift,  his 
Grace  confented  to  his  Enlargement,  on  Condi- 
■  tion  he  would  leave  the  Kingdom. 

It  feems  a  little  hard  upon  the  Prifoner,  that, 
when  the  Court  denied  him  Counfel,  they  would 
not  inform  him,  how  many  of  the  Jury  he  might 
challenge.  The  reading  the  Depofitions  of 
Witneffes  againft  him,  and  the  denying  to  ex- 
amine his  own  Witneffes,  were  ftill  greater 
Hardfhips  :.  But  in  this  he  had  the  fame  Ufage 
as  other  Prifoners  in  thofe  Days  had.  The 
Duke  of  Norfolk  had  no  better  Treatment : 
Nothing  was  permitted  to  be  offered  that  made 
for  the  Prifoner,  and  againft  the  Crown,  as 
they  termed  it ;  which  was  certainly  very  high 
Injuftice,  notwithftanding  it  was  then  the  ge- 
neral Practice :  And  the  fucceeding  Age  feemed 
to  be  afhamed  of  it  •,  though  it  was  not  till  after 
the  Revolution,  that  the  Prifoner's  Witneffes 
were  allowed  to  be  fworn,  and  confequently 
very  little  Credit  was  given  to  them. 

Now,  indeed,  the  Prifoner,  has  all  the  fair 
Play  he  can  defire  :  No  DepOfitions  are  ijead 
againft  him  in  Capital  Cafes,  where  the  Witnefs 
can  be  produced  ;  and  he  may  have  the  Procefs 
of  the  Court,  to  bring  in  his  Witneffes  ;  though 
ftill  no  Counfel  is  allowed  in  Felony  :  And,  if 
the  Proof  be  fufficient  to  fatisfy  the  Jury,  two 
Witneffes  are  not  required,  to  convict  a  Perfon 
of  Felony. 

As  to  the  Charge  the  Court  gave  the  Jury, 


to  find  the  Prifoner  Author  of  the  Book,  and  J59?- 
leave  the  Law  to  them  :  This  was  no  more  ^L?,!^ 
than  ordering  them  to  give  a  fpecial  Verdict, 
which  is  fometimes  done  to  this  Day  :  But 
the  Jury  may,  if  they  think  fit,  take  the  Law, 
as  well  as  the  Fact,  upon  themfelves,  and  find, 
generally,  Guilty,  or  Not  Guilty. 

Some  are  apt  to  think,  the  Law  was  ftretched  \ 
and  that  the  Prifoner  had  hard  Ufage,  in  being 
indicted  on  the  23d  of  Eliz.  which  made  it 
Felony  to  revile  the    Queen,   and  incite   the 
People  to  Rebellion  ;  infinuating,  that  the  abu- 
fing  the  Bifhops,  the  oppofing  the  Ecclefiafti- 
cal  Laws,  and  threatening,  by  Force,  to  fub- 
vert  the  Church,  did  not  bring  him  within  the 
Danger  of  that  Statute :  But,  as  it  appears  to 
have  been  refolved  by  all  the  Judges  of  En- 
gland, that  thefe  Things  were  Felony  by  that 
Statute  ;    and  that  the  inciting  the  People,   to 
deftroy  the  Ecclefiaftical  Government,    which 
was  a  Part  of  the  Conftitution,  was  as  criminal, 
as .  if  he  had  incited  them  to  oppofe  her  Ma- 
jefty's  Civil  Government,  ihe  being  fupreme  in 
all  Caufes,  Ecclefiaftical  and  Civil,   the  Law 
does  not  feem  to  have  been  much  ftrained  in 
this  Cafe.     Was  a  Party  of  Men,  in  Scotland, 
to  preach  againft  the   Kirk,    and  incite  the 
People  to  deftroy  the  Prefbyterian  Difcipline 
there,  at  this  Day,  I  queftion  whether  it  would 
not  be  deemed  Treaifon  againft  their  Conftitu- 
tion.    They  would  infift,  that  their  Kirk  was 
Part  of  the  Eftablifhment  •,  and  that  it  was  no 
lefs  Penal  to  deftroy  their  Ecclefiaftical  than 
Civil  Government.     However,  notwithftanding 
the  Miniftry  thought  fit  to  profecute  this  turbu- 
lent Preacher,  for  his  feditious  Difcourfes  and 
Writings,   to  deter  others  from  the  like  At- 
tempts, we  find  he  was  very  mercifully  dealt 
with  at  laft,  and  fuffered  no  other  Punifhmerit, 
than  a  few  Months  Imprifonment. 
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eh*.  The  Trial  of  Sir  John  P err ot,  late  Lord  Deputy  of  z*| 
Ireland,  for  High  Treafon,  before  Commiflioners  of  Oyer 
and  Terminer,  at  Wejiminjler^  the  2  7  th  of  April,  1592. 
34  Eliz. 


<fwo  In-  TTp  HERE  were  tw6  Indictments  preferred 

fofZjLe  A  a§ainft  him:  The  firft  Indicl:ment 
Species^  charged  him  with  High  Treafon,  in  compaf- 
Vreafin.  fing  and  imagining  the  Death  and  Deftruction 
of  the  Queen  :  And  to  that  End,  with  corre- 
fponding  with  the  King  of  Spain,  and  feveral 
Traitors  there,  to  procure  an  Invafion  of  the 
Kingdoms  of  England  and  Ireland;  and  with 
inciting  and  encouraging  feveral  Traitors  and 
Rebels  at  Home,  to  raife  an  Infurrection  in 
Ireland. 

The  fecond  Indictment  alfo  charged  him 
with  High  Treafon,  in  compafling  the  Death 
of  the  Queen  •,  and  to  that  End,  correfponding 
with  the  Duke  of  Parma,  and  advifing  with 
Sir  William  Stanley,  a  Rebel  t6  the  Queen,  con- 
cerning his  traiterous  Purpofes. 
The  Bui-  The  firft  Part  of  the  Evidence  charged  Sir 
dence.  John,  with  feveral  difrefpectful  Speeches  of  her 
Majefty ;    from  whence  the  Queen's  Counfel 


inferred  the  Treafon  tif  his  Heart :  Particular- 
ly, it  was  teftified,  that,  when  the  Queen  fent 
him  Orders  to  Dublin,  he  faid  in  Council,  Stick 
not  fo  much  upon  the  Queen's  Letters  of  Command, 
for  Jhe  may  command  what  fhe  will,  but  .we  will 
do  what  we  lift  :  That  the  Queen  fending  him 
her  Orders,  to  make  Mr.  Errington  a  Clerk  of 
the  Exchequer,  he  faid,  This  fidling  Woman  trou* 
bles  me  out  of  Meafure  ;  God's  Wounds,  he  fhall ' 
not  have  the  Office,  I  will  give  it  to  Sir  Thomas 
Williams :  That  the  Queen  advifing  him,  in 
her  Letters,  to  look  well  to  his  Charge,  at  the 
Time  of  the  Spanifh  Invafion,  he  faid,  Ah, 
filly  Wotnan  !  Now  fhe  fhall  not  curb  me  :  Sht 
Jhall  not  rule  me.  Now,  God*s  Lady  dear,  I 
Jhall  be  her  white  Boy  now  again.  Doth  Jhe  think 
tp  rule  me  now  ?  That  John  Garland  bringing 
him  a  Letter  from  the  Queen,  that  vexed  him, 
he  faid,  God's  Wounds,  this  it  is  to  ferve  a 
bafe  Baftard,  pifs-kitchin  Woman.      If  I  had 

ferved 
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1592.   feroed  any  Prince  in  Chrifiendom)  I  had  not  been 
^j\fo  dealt  withal. 

To  fhew  that  he  had  been  guilty  of  direct 
Treafon,  Witnefs  were  brought,  to  prove 
that  he  had  harboured  and  protected  Traitors. 
The  principal  Witneffes  whereof  was  one  Den- 
nis,  an  Irijh  Prieft.  Dennis  alfo  depofed,  that 
Sir  John  gave  him  Letters  to  the  King  of  Spain, 
to  invite  him  to  invade  the  Kingdoms  of  Eng- 
land and  Ireland  •  ftipulating  for  himfelf,  that 
if  his  Catholick  Majefty  fucceeded,  he  ( Sir 
John)  might  be  made  Sovereign  of  Wales  ;  and 
that  Sir  John  gave  the  Deponent  fifty  Potrnds. 

Other  Witneffes  teftified,   that  Sir  John  cor- 
refponded  with  the  Duke  of  Parma  ;  and  with 
Sir   William  Stanley,   when   he  was   in  actual 
Rebellion. 
Defend     Sir  y°bn's   Pefence  confifted  chiefly  in  Pro- 
teftations  of  his  Innocence,  and  Declarations  of 
his  Loyalty  •,  or  of  Exceptions  to  the  Witnef- 
fes, who  were  either  his  Enemies,  he  obferved, 
or  perjured  Irijh  Villains,  of  no  Confcience,  or 
Character  -,  particularly  Dennis,  the  Prieft,  he 
faid,  had  changed  his  Religion  five  Times  in 
fix  Years ;  had  counterfeited   his  Hand  feveral 
Times ;  was  a  common  Drunkard,  and  a  Liar ; 
and  had  been  perjured  a  thoufand  Times.     Sir 
John  acknowledged,  indeed,  that  he  was  paf- 
fionate,  and  might  have  been  guilty  of  hafty 
Speeches  ;  but  that  he  ferved  her  Majefty  faith- 
fully ;    particularly  in  that  Year   of  Danger, 
1588.    And  it  twas  not  likely,  afterwards,  he 
fhould  promote  Invafions  and  Infurrections  in 
her  Kingdoms.     However,    there  being  feve- 
ral Minifters  of  State  upon  the  Bench,  particu- 
larly, the  Lord  Chamberlain,  the  Lord  Buck- 
hurft,  and  Sir  Robert  Cecil,  who  laboured  to  get 
He  is  eon-  him  convi&ed,   the  Jury  found  him  guilty  ; 
lifted.       ancj  he  was  condemned   as  a  Traitor.     But  he 
was  reprieved  from  Time  to  Time,  and  died, 
at  length,  a  natural  Death  in  the  Tower;  when 


the  Queen ,  as   it  is   faid,   was  about  to  have    1592. 
granted  him  a  full  Pardon.  34  Eliz. 

Here  we  have  an  Inftance  of  the  Danger  of  r^^ 
being  too  free  with  the  Characters  of  Princes;  onPcrrot't 
and,  how  eafy  is  it,  where  a  Court  gives  any  Atrial. 
Encouragement  to  the  Suggeftions  of  a  Great 
Man's  Enemies,  to  get  him  condemned,  as 
guilty  of  the  moft  heinous  Offences.  There  is 
little  Room  to  doubt,  but  that  Sir  John  Per- 
rot  had,  in  the  main,  been  true  to  his  Trulh 
It  is  not  to  be  fuppofed,  the  Queen  would  have 
made  him  Governor  of  Ireland,  in  the  moft 
dangerous  Times,  if  lhe  had  fufpected  his  In- 
tegrity ;  and  there  muft  have  appeared  a  great 
deal  more  againft  him,  at  his  Trial,  if  he  had 
been  in  a  Confpiracy  to  bring  in  the  Spaniard, 
Probably,  when  he  found  himfelf  at  a  Dif- 
tance  from  the  Court  of  England,  he  might  be 
guilty  of  fome  Indifcretions,  and  affume  a 
more  arbitrary  Power  than  his  Commiflion  would 
juftify  ;  and,  by  his  own  Confefiion,  he  feems 
to  have  been  guilty  of  fome  rafh  and  difre- 
fpeftful  Speeches  of  the  Queen  ;  for  which,  we 
fee,  fhe  found  an  Opportunity  to  humble  him : 
But,  probably,  never  defigned  to  take  his  Life ; 
efpecially,  if  it  be  confidered,  that  fhe  reftored 
his  E'ftate,  which  was  a  great  one,  to  his  Son, 
after  his  Death. 

What  could  be  the  Reafon  of  preferring  two 
Indictments  againft  Sir  John,  for  the  fame  Spe- 
cies of  Treafon,  is  not  eafy  to  be  conceived, 
unlefs  it  was  to  add  the  greater  Terror  to  the 
Profecution;  and,  at  laft,  I  do  not  perceive, 
that  the  Jury  gave  more  than  one  Verdict,  or 
took  any  Notice,  there  was  more  than  one  In- 
dictment. But  in  thefe  old  Trials,  which  feem 
to  be  taken  at  random,  by  People  of  very  little 
Judgment,  we  muft  be  content  with  fuch  Lights 
as  they  could  give  us.  When  we  come  nearer 
our  ownTimes,  we  meet  with  them  more  perfect. 


• 


1 600. 

EarlGov/- 
ric's  At- 
tainder. 


The   Attainder,  in  the  Parliament  of  Scotland,  of  John  \J^j 
late  Earl  of  Gowrie;  Alexander  Ruthuen  his 
Brother;  Henry  Ruthuen,  Hugh  Moncreif, 
and  Peter   Evio t,  their  Accomplices,    for  High- 
Treafon,  the  15th  of  November,   1600. 


I  HE  Subftance  of  the  Depofitions  of  the  Wit- 
neffes, examined  before  the  Lordstf  the  Ar- 
,  (a  Committee  that  prepares  Matters  for  the 
Parliament)  is  as  follows  : 
Depofttions      The  Duke  of  Lenox  depofed,  that  he  attend- 


efthe 
Witneges. 


ed  his  Majefty  to  the  Chafe,  on  the  fifth  Day 
of  Auguft  then  laft  paft,  .together  with  Alexan- 
der Ruthuen,  Brother  to  Earl  Gowrie,  and  o- 
thers:  And  that,  having  killed  .a  Buck,  Alex- 
ander invited  his  Majefty  to  dine  with  his  Bro- 
ther, the  faid  Earl,  at  Perth  (or  St.  John's 
Town) ;  and,  to  induce  his  Majefty  to  go  thither, 
acquainted  him,  that  a  certain  Perfon  there,  had 
found  a  Pitcher  full  of  Gold,  of  various  Coins ; 
but  defired,  he  would  take  none  of  his  Atten- 
dants with  him  j  which  creating  fome  Sufpicion 


1  in  his  Majefty,  he  defired  the  Duke  to  follow 
him  wherever  he  went  with  the  faid  Alexander, 
and  not  to  leave  him. 

That,  when  they  came  near  Perth,  Earl 
Gowrie,  accompanied  by  divers  Perfons,  met 
his  Majefty  on  Foot,  and  conducted  the  King 
to  his  Houfe  ;  and,  that  the  Earl  of  Mar,  Sir 
Thomas  Erefkin,  and  feveral  other  Noblemen 
and  Gentlemen,  followed  his  Majefty  into  Earl 
Gowrie's  Hall :  That,  the  King  going  to  Din- 
ner in  another  Room,  the  Deponent  (the  Duke) 
and  the  reft  of  the  Court,  afterwards  fet  down 
to  Dinner  in  the  Hall ;  and  Earl  Gowrie  came  to 
them,  and  faid,  his  Majefty  defired  they  would 
drink  his  Health ;  and,  as  foon  as  they  had 
drank,  he  (the  Duke)  got  up,  and  went  to  find 
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itfoo.  out  his  Majefty  •,  but  the  Earl  told  the  Com- 
^/VV  P^ny,  the  King  was  gone  to  repofe  himfelf;  and 
led  them  into  the  Garden,  where  Mr.  Thomas 
Cranftoun  came  to  them,  and  faid,  the  King 
was  on  Horfeback:  Whereupon  Earl  Gowrie 
called,  toHorfe,  and  they  came  to  the  Fore-gate, 
and  the  Porter  telling  them,  his  Majefty  was 
not  pafied  thatWay,  Earl  Gowrie  allured  them, 
he  was  gone  out  at  the  Back-Gate:  Whereupon 
the  Company  pafied  through  the  Foregate-, 
and,  while  they  were  ftanding  before  it,  debat- 
ing which  Way  the  King  was  gone,  he  (the 
Duke)  heard  a  Voice,  and  faid  to  the  Earl  of  Mar, 
This  is  the  King's  Voice  that  cries,  be  where  it  will ; 
and  fo  they  all  looked  up  to  the  Lodging,  and 
faw  his  Majefty  look  forth  of  the  Window 
without  his  Hat ;  his  Face  red,  and  a  Hand 
griping  his  Cheek  and  Mouth  •,  and  the  King 
cried  out,  Murder!  Treafon!  my  Lord  Mar, 
help,  help!  And  immediately  the  Lord  Mar 
and  the  Company,  ran  up  the  Stairs  of  the 
Gallery-Chamber,  where  his  Majefty  was,  to 
relieve  him,  but  found  the  Door  fail;  and, 
notwithftanding  they  got  large  Hammers  to 
break  it  open,  they  did  not  enter  the  Cham- 
ber, till  Earl  Gowrie  and  his  Brother  were  both 
flain. 

The  Earl  of  Mar*s  Depofition  was  of  the 
fame  Tenor  as  that  of  the* Duke  of  Lenox's. 

Andrew  Henderfon,  Chamberlain  of  Schoon, 
depofed,  that  on  Monday  Night,  the  4th  of  Au- 
guft  then  laft  paft,  being  in  Company  with 
Earl  Gowrie  and  Mr.  Alexander  Ruthuen,  within 
the  Earl's  own  Chamber »  the  Earl  ordered  the 
Deponent  to  ride  with  his  Brother  Alexander  to 
Falkland,  at  four  the  next  Morning,  and  take 
Andrew  Ruthuen  with  him  ;  and,  that  he  (the 
Deponent)  fhould  haften  back  with  his  Bro- 
ther's Orders,  leaving  Andrew  Ruthuen  with 
them  •,  and,  that  they  all  went  to  Falkland  toge- 
ther, where  they  met  with  his  Majefty :  That  Mr. 
Alexander  thereupon  ordered  the  Deponent  to 
ride  back  to  Perth,  to  his  Brother  the  Earl,  and 
acquaint  him,  that  his  Majefty  would  be  there 
with  a  few  People,  and  that  a  Dinner  fhould  be 
prepared  for  him  :  That,  when  he  arrived  at 
Perth,  the  Earl  enquired,  privately,  of  the  De- 
ponent, how  his  Brother  was  received  by  the 
King,  and  what  Number  of  People  his  Maje- 
fty brought  with  him  :  And  bid  him  (the  De- 
ponent) put  on  his  Secret  (his  Armour  under 
his  Cloaths)  for  he  had  a  Highland  Man  to  take  -, 
and  that  he  accordingly  did  put  on  his  Secret : 
That  the  Earl  alfo  ordered  him  to  fend  for  his 
(the  Earl's)  Steel  Bonnet  and  Gantlet ;  and  that 
afterwards,  his  Majefty,  the  Duke  of  Lenox, 
and  the  Earl  of  Mar,  with  feveral  other  Noble- 
men and  Gentlemen,  came  to  Earl  Cowrie's 
Houfe  in  Perth :  That  the  Earl,  Alexander 
Ruthuen,  and  the  Deponent,  being  in  the  outer 
Chamber,  where  the  King  dined,  Earl  Gowrie 
lpoke  to  him  (the  Deponent)  privately,  and  bid 
him  do  what  his  Brother  ordered  him  -,  and 
then  locked  him  in  the"  Room  •,  where  he  had 
not  remained  above  half  an  Hour,  when  Alex- 
ander Ruthuen  opened  the  Door,  and  entered 
the  Room,  dragging  in  the  King  by  the  Arm  : 
That  then  he  put  his  Hat  on  his  Head,  and 
and  drawing  out  the  Deponent's  Sword,  faid 
to  his  Majefty,  Sir,  you  muft  be  my  Prifoner : 
Remember  on  my  Father' s  Death :  And,  as  he  held 
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the  Sword  to  the  King's  Breaft,  his  Majefty 
being  about  to  fpeak,  Alexander  faid,  Hold  your 
Tongue,  Sir,  or,  by  Chrift,  you  Jhall  die  ;  and  his 
Majefty  anfwered,  Mr.  Alexander,  ye  and  I 
were  very  great  together;  and  as  touching  your 
Father's  Death,  Man,  I  was  a  Minor:  My  Coun- 
cil might  have  done  any  Thing  they  pleafed.  And 
farther,  Man,  albeit  ye  bereave  me  of  my  Life, 
ye  will  not  be  King  of  Scotland  :.  for  I  have  both 
Sons  and  Daughters ;  and  there  are  Men  in  this 
Town,  and  Friends,  that  will  not  leave  it  unre<- 
venged :  That,  while  Alxander  Ruthuen  held  the 
Sword  at  the  King's  Breaft,  the  Deponent 
wrenched  it  out  of  his  Hand ;  and  Alexander 
faid,  //  was  not  his  Life,  or  his  Stood,  that  he 
craved ;  and  the  King  anfwering,  What  is  it  you 
crave  Man,  if  you  crave  not  my  Life  ?  Alexan- 
der replied,  It  is  but  a  Promife  ;  and  my  Lord?ny 
Brother  will  tell  you  :  Then  the  King  faid,  fetch 
your  Brother;  which  Alexander  faid  he  would* 
provided  the  King  would  not  cry  out,  or  open 
the  Window,  till  he  came  again ;  and  the  King 
promifed  he  would  not  :  Then  Alexander  went 
out,  and  locked  the '  Door  after  him :  Where- 
upon the  King  faid  to  the  Deponent,  How 
came  you  here,  Man?  and  he  anfwered,  As 
God  lives,  I  am  fhut  in  here  like  a  Dog.  Then 
the  King  faid,  Will  my  Lord  Gowrie  do  me 
any  Evil,  Man  ?  and  the  Deponent  anfwered, 
I  vow  to  God  I  will  die  firft  ;  and  the  King 
bidding  the  Deponent  open  the  Window,  Alex- 
ander Ruthuen  came  in  again,  and  faid  to  his 
Majefty,  By  God  there  is  no  Remedy,  endeavour- 
ing to  bind  his  Hands  with  a  Garter  :  Where- 
upon the  King  faid,  lam  a  free  Prince,  Man,  1 
will  not  be  bound,  and  thereupon  he  o-ot  his 
Hand  away  ;  and  the  Deponent  took  the  Gar- 
ter from  Alexander^  who  then  threw  his  Left 
Arm  about  the  King's  Neck,  and  thruft  his 
Right  Fift  to  his  Mouth:  Whereupon,  the  De- 
ponent having  opened  the  Window,  his  Maje- 
fty cried  out  Treafon,  Treafon !  and  Alexander 
faid  to  the  Deponent,  Am  I  to  have  no  Help 
from  thee  ?  Thou  Villain !  we  all  die  -,  and  lay- 
ing his  Hand  on  his  Sword,  the  King  flayed 
his  Hands,  and  prevented  his  drawing  of  it; 
and,  in  the  mean  Time,  the  Deponent  opened 
the  Door,  and  let  the  King's  Servants  in  ;  and 
John  Ramfay,  entering  firft,  laid  about  him  with 
his  Sword  ;  but  the  Deponent  made  his  Efcape 
into  the  Yard,  where  he  faw  Earl  Gowrie  with 
his  Head -piece  on,  and  his  two  drawn  Swords 
in  his  Hands,  accompanied  by  feveral  Perfons  * 
but  the  Deponent  went  home  to  his  own  Houfe, 
and  told  his  Wife,  if  he  had  not  been  at  the 
Earl's,  the  King  had  been  ftabbed  twice  that 
that  Night. 

The  Abbot  of  Inchechaffrey  depofed,  that, 

on  the  5th  of  Auguft  laft,  ftanding  before  Earl 

1  Cowrie's  Gate,  in  Perth,  with  the  Duke  of  Le- 

and  the  reft  of  the  Company  above-jnen- 


1600, 


nox. 


tioned,  they  heard  a  Voice,  and  faw  his  Ma-* 
jefty  looking  out  of  a  Window,  without  his 
Hat,  his  Face  red,  and  crying,  Fy,  Help,  my 
Lord  Mar!  Treafon!  Treafon !  I  am  murder'd ! 
That,  in  an  Inftant,  they  perceived,  he  Was  pul- 
led by  Force  from  the  Window  •  and  that  they 
thereupon  ran  up  into  the  Gallery,  to  refcue  his 
Majefty,  as  the  Duke  of  Lenox  and  the  Earl  of 
Mar  had  depofed. 
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1600.  The  Abbot  of  Lindores  confirmed  the  Duke  I 
^"~V"N";  of  Lenox's  Depofition  •  and  depofed  further, 
That,  after  Dinner,  it  being  given  out,  that  his 
Majefty  was  departed  towards  Falkland^  and 
they  were  come  down  to  the  Gate,  the  Porter 
allured  them,  his  Majefty  was  not  paffed  forth; 
and  Earl  Gowrie  affirming,  he  was  gone  out  at 
the  Back-gate,  the  Porter  faid,  'That  cannot  be, 
my  Lord,  for  I  have'  the  Key  of  the  Back-gate; 
and  his  Majefty  crying  out  of  the  Window, 
Treafon !  Treafon !  &c.  foon  after,  this  Deponent 
faw  James  Ere/kin,  and  Sir  Thomas  Erejkin,  lay 
Hands  upon  Earl  Gowrie,  faying,  Tray  tor!  this 
is  thy  Deed,  and  thou  Jhalt  die:  But  Earl  Gowrie' 's 
Men  refcued  him  from  them  -,  and  the  Earl  with 
two  drawn  Swords,  and  accompanied  by  thirty 
Perfons,  ran  into  the  Houfe  where  his  Majefty  was. 

Sir  Thomas  Erejkin  confirmed  Lindores's  De- 
pofition; and  added,  That,  Sir  JohnRamfay 
calling  upon  them,  to  come  up  and  affift  his 
Majefty,  they  ran  up  ;  and,  meeting  Alexan- 
der Ruthuen,  all  bloody,  they  faid,  This  is 
the  Traitor,  and  fell  upon  him,  and  killed 
him  ;  and,  that  they  afterwards  entered  the 
Chamber,  where  they  faw  only  the  King,  and  Sir 
JohnRamfay  ;  but  that,  foon  after,  Thomas  Cranf- 
toun,  followed  by  ,  the  Lord  Gowrie,  and  feve- 
ral  more,  entered  the  Room,  with  their  Swords 
drawn,  and  fought  with  the  King's  Friends,  till 
Sir  John  Ramfay  gave  Earl  Gowrie  a  mortal 
Wound ;  and,  upon  his  falling,  Cranfloun, 
and  the  reft  of  Gowrie' &  Party,  fled. 

Sir  John  Ramfay  depofed,  That,  hearing  his 
Majefty  cry  out,  he  run  up  to  the  Chamber, 
burft  open  one  of  the  Doors,  and  faw 
the  King,  and  Alexander  Ruthuen,  ftruggling 
together  :  He  thought  his  Majefty  baA  Alexan- 
der's Head  under  his  Arm ;  and  that  Alexan- 
der, who  was  almoft  down  on  his  Knees, 
had  his  Hand  upon  his  Majefty's  Mouth :  That 
his  Majefty,  feeing  the  Deponent,  cried,  Fy! 
Jftrike  him,  he  has  Armour  on  •,  and  the  Depo- 
nent, thereupon,  ftriking  Alexander  with  his 
Sword,  the  King  fhoved  him  out  of  the  Door, 
down  the  Stairs  ;  after  which,  the  Deponent 
called  out  of  the  Window  to  Sir  Thomas  Ere/kin, 
and  the  reft  of  the  King's  Servants,  who  came 
up :  The  reft  of  his  Depofition  confirmed 
that  of  Sir  Thomas  Erejkin. 

John  Graham  confirmed  the  Depofition  of 
the  Duke  of  Lenox,  and  the  Earl  of  Mar  ;  ad- 
ding, That,  as  he  was  at  Dinner  in  the  Hall, 
with  the  reft  of  the  Company,  he  faw  the  King, 
and  Alexander  Ruthuen,  pafs  through  the  Hall 
towards  the  Gallery  -,  and  as  this  Deponent, 
John  Hamilton,  and  others,  were  following,  A- 
lexander  cried  back,  Gentlemen,  'ftay,  for  fo 
is  his  Highnefs's  Will. 

Andrew  Roy,  one  of  the  Baillies  of  Perth,  de- 
pofed, That  he  dined  with  the  Company  in 
Earl  Cowrie's  Hall,  the  5th  of  Auguft  ■,  and  that, 
{landing  with  the  reft  before  the  Gate  afterwards, 
and  hearing  the  King  cry  out  Murder,  Trea- 
fon,  &c.  he  raifed  the  Town,  to  refcue  his  Ma- 
jefty, and  the  Multitude  affembled  about  Earl 
Gowrie's  Houfe ;  but,  the  Encounter  being  over, 
his  Majefty  ordered  them  to  dilperfe :  How- 
ever, it  was  fome  time  before  the  People  would 
be  pacified,  their  Provoft,  Earl  Gowrie,  being 
killed. 


Robert  Chriflie,  Porter  to  the  late  Earl  Gow-  1600. 
rie,  depofed,  That  on  the  5th  of  Auguft,  the  t^^>>^ 
Duke  of  Lenox,  the  Earl  of  Mar,  and  his  Ma- 
fter,  coming  after  Dinner  to  the  Gate,  my  Lord 
Duke  afked,  if  his  Majefty  had  paffed  the  Clofe ; 
to  which  the  Deponent  anfwering,  He  had  not, 
Earl  Gowrie  was  angry,  and  faid,  he  lied, 
he  was  gone  out  at  the^Backgate  ;  to  which  the 
Deponent  anfwered,  That  cannot  be,  my  Lord, 
for  I  have  the  Key  ;  and  afterwards  he  faw  his 
Majefty  looking  out  of  the  Window,  and  heard 
him  cry  Treafon!  Treafon!  Help,  Lord  Marl 
Whereupon  the  Duke,  the  Earl  of  Mar,  and 
the  reft,  ran  up  Stairs  to  the  Gallery  ;  and  that 
Earl  Gowrie  coming  from  the  Street,  with  aSteei 
Helmet  on  his  Head,  and  two  naked  Swords  in 
his  Hands,  accompanied  by  Alexander  and  Harry 
Ruthuen,  Patrick  Eviot,  Hugh  Moncrief,  and 
Thomas  Cranfloun,  all  with  drawn  Swords,  ran 
into  the  Houfe  alfo ;  but  what  was  done  there, 
he  knew  not. 

Alexander  Blair  depofed,   That  on  the  faid 
5th  of  Auguft,  he  faw  Alexander  and  Harry  Ru- 
thuen, and  Hugh  Moncrief,  come  down  the  lit-      , 
tie  Stair- Cafe,  where  they  and   Lord  Gowrie 
went  up  with  naked  Swords  in  their  Hands. 

William  Reynd  depofed,  That  on  the  faid  5th 
of  Auguft,  he  faw,  within  Earl  Gowrie's  Clofe, 
after  the  Fray,  Patrick  Eviot,  and  Hugh  Mon- 
crief, both  bloody,  with  their  naked  Swords  in 
their  Hands. 

Thomas  Burrell,  Burgefs  of  Perth,  depofed, 
That  on  the  faid  5th  of  Auguft,  at  the  Time  of 
the  Fray,  entering  Earl  Gowrie's  Clofe,  he  faw 
there,  with  drawn  Swords,  Alexander  and  Harry 
Ruthuen, and  Hugh  Moncrief "bloody  in  his  Face; 
that,  at  the  fame  Time,  he  faw  Thomas  Cranfloun 
come  down  the  Back-Stairs,  and  took  his  Sword 
out  of  his  Hand  ;  and  he  heard  Alexander  Ru- 
thuen cry  out,  for  Fire  and  Powder. 

Robert  Brown,  one  of  his  Majefty's  Servants, 
confirmed  the  Depofitions  of  the  Duke  of  Le- 
nox ;  and  the  Earl  of  Mar,  adding,  that  he 
followed  them  to  the  Room  where  his  Maje- 
fty was,  up  the  Stair-Cafe  ;  and  at  his  firft  En- 
try he  faw  Earl  Gowrie  lie  dead  ;  and  there 
were  at  that  Time  with  his  Majefty,  Sir 
John  Erejkin,  Sir  Hugh  Herries,  Sir  John  Ram- 
fqy,  and  George  Wilfon. 

Thefe  Depofitions  were  confirmed  by  fever al  more 
of  the  like  Tenor. 

The  Parliament,  thereupon,  decreed  andde-  Sentence,  u 
clared,  that  the  faid  Earl  Gowrie,  and  Alexan-  fwf«it  their 
der  Ruthuen  his  Brother,  were  guilty  of  open  ^nds  an* 
and  manifeft  Treafon;  and  thereupon  adjudged,  q^^f 
that  their  Lands,  Eftates,  and  Honours, 
fhould  be  forfeited. 

The  like  Sentence  paffed  againft  Alexander 
and  Harry  Ruthuen,  Sons  of  the  late  Alexander 
Ruthuen ,  Hugh  Moncrief,  Brother  to  William 
Moncrief,  and  Patrick  Eviot k,  Brother  to  Colin  E- 
viot  of  Balhoujie. 

An   Acl:   alfo  was   made,  to  difinherit    the  Several 
Brethren,    and  all  the  Pofterity  of  Earl  Gowrie,  -     p*fed 
from  enjoying  any  Heritage,  Place,  or  Office,  f^e'*e 
in  Scotland ;  and  forbidding  all  Perfons  to  move 
or  interceed  for  them,  upon  High  Pains. 

By  another  Aft j  the  Surname  of  Ruthueyvras 
extinguifhed  •,  and  fuch  of  them  as  were  inno- 
cent of  this  Treafon,  were  ordered  to  take  o- 
ther  Names. 

By 
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By  a  third  Aft,  the  5th  of  Auguft  was  ap- 
pointed to  be  kept  as  a  Thankfgiving  annual- 
ly, for  the  King's  Deliverance  :  And  by  a  4th 
Act,  the  Lands  and  Eftate  of  Ruthuen  were 
annexed  to  the  Crown  ;  and  by  feveral  other 
Acts  Sir  Thomas  Ereskin,  afterwards  Earl  of 
Kelly,  Sir  John  Ramfay,  Sir  Hugh  Herris,  and 
the  reft,  who  were  more  immediately  concern- 
ed in  the  King's  Prefervation,  had  Rewards 
conferred  upon  them  by  Parliament. 

The  Reafon  of  Compiling  thefe  Proceedings 
with  the  State  Trials,  I  prefume,  was,  to  ac- 
quaint us  with  the  Loyalty  of  the  Scotch  Prefby- 
terians,  who  made  it  a  common  Practice,  at 
the  Time  of  the  Reformation,  to  imprifon  their 
Princes,  and  threaten  to  depofe  and  put  them 
to  Death,  whenever  they  refufed  to  l'ubmit  to 
their  Dictates  :  Thus  they  treated  both  James 
VI.  and  his  Mother,  Queen  Mary  ;  and  none 
were  more  active  and  zealous,  in  thefe  treafon- 
able  Attempts  and  Ufurpations,  than  the  Fa- 
mily  of  the  Ruthuen's,  deemed  the  Chiefs  of 
the  Fanatick  Faction. 

In  the  Year  1582.  William  Ruthuen,  whom 
King  James  VI.  had  lately  created  Earl  Gowrie, 
with  the  Earls  of  Mar,  and  Lindfay,  and  feveral 
other  Lords  of  the  Faction,  feized  on  his  Ma- 
jefty's Perfon,  then  about  fixteen  Years  of  Age; 
made  the  Earl  of  Arran,  his  prime  Miniiter, 
Prifoner,  and  compelled  the  Duke  of  Lenox, 
the  Regent,  to  fly  the  Kingdom :  After  which 
they  fummoned  and  packed  an  Aflembly  of 
the  States ;  where  they  compelled  the  Minor 
King  to  approve  their  Proceedings!  Of  which, 
Camden  relates,  that  even  Buchanan  declared  his 
Abhorence. 

The  King  having  difengaged  himfelf,  and 
got  out  of  the  Power  of  the  difaffected  Lords, 
offered  them  a  Pardon  ;  which  they  were  fo  far 
from  accepting,  that  they  entered  into  another 
Confpiracy,  to  feize  his  Perfon  :  Whereupon 
they  were  commanded  to  depart  the  Realm  ; 
and  feveral  of  them  went  to  Ireland,  the  Low- 
Countries,  and  France  -,  but  Earl  Gowrie  en- 
deavoured to  conceal  himfelf  in  the  Country. 
And  now,  the  King  having  aflembled  a  free 
Convention,  the  feizing  of  his  Perfon  was  de- 
clared to  be  a  treafonable  Act  ;  while  thePref- 
byterian  Clergy,  on  the  other  Hand,  being  con- 
gested, by  their  own  Authority,  decreed  the  feiz- 
ing of  the  King  to  be  jufi\  and  declared,  that 
thofe,  who  did  not  approve  of  it,  deferved  to  be 
excommunicated. 

In  the  mean  Time,  the  exiled  Lords,  ha- 
ving concerted  Meafures  with  Earl  Gowrie,  re- 
turned on  a  fudden  to  Scotland,  in  the  Begin- 
ning of  the  Year  1584.  and  fuprized  the  Town 
and  Caftle  of  Sterling :  But  the  Miniftry  ha- 
ving fome  Intimation  of  the  Plot,  and  making 
Earl  Gowrie  Prifoner,  the  reft  of  the  difaffected 
Lords  were  defeated,  and  forced  to  fly  their 
Country  again  ;  and  Earl  Gowrie,  being  brought 
to  his  Trial,  for  this  third  Confpiracy  againft 
the  King  and  Government,  for  making  War 
on  his  Majefty,  and  feizing  the  Fortrefles  of  Ster- 
ling and  Perth,  was  convicted,  condemned,  and 
beheaded,  the  fame  Day  j  for  the  Miniftry  were 
fo  well  apprized  of  his  Majefty 's  merciful  Difpofi- 
tion,  that  they  knew  he  would  pardon  the  Earl 
again,  if  they  did  not  difpatch  him,  before  the 
King  had  notice  of  his  Condemnation  i  though 


his  repeated  Confpiracy  againft  the  Government,      16  o. 
made  his  Death  in  a  Manner  neceflary.  0*-w^ 

His  Majefty  did  not  only  exprefs  his  Did  ike, 
ofthishafty  Execution,  afterwards-,  butreftored 
John,  the  late  Earl's  eldeft  Son,  to  his  Honours 
and  Eftate  j  made  his  Brother  Alexander  one  of 
the  Gentlemen  of  his  Bedchamber ;  and  their 
Sifter  was  a  Maid  of  Honour  to  the  Queen. 
But  the  Fathers  of  the  Prefbyterian  Faction  had 
fo  infpired  them  with  a  Spirit  of  Revenge,  that 
no  Careffes,  or  kind  Ufage,  could  make  any 
Imprefllon  on  the  two  Brothers.  Their  Father, 
indeed,  was  executed  in  the  King's  Minori- 
ty, and,  evidently,  without  his  Confent  : 
Yet,  as  it  was  tranfafcted  in  his  Reign,  they 
were  taught,  that  it  argued  an  ignoble  and 
pufillanimous  Spirit,  not  to  revenge  it  on  the 
King ;  and,  thus,  fourteen  Years  after  their 
Father's  Death,  we  find,  they  confpired  to 
feize,  and  murder  his  Majefty,  in  the  Manner 
above-related  j  and,  as  Rapin,  himfelf,  obferves, 
Vol.  9.  p.  195.  of  the  Oclavo  Tranflation,  his 
Efcape  was,  in  a  Manner,  miraculous  :  But  let 
us  fee,  how  the  Prefbyterian  Clergy  behaved 
themfelves  on  this  Difappointment. 

Archbifhop  Spotfwood  relates,  that  the  News  7he  Be^a' 
ofthislaft  Attempt  on  the  King's  Perfon,  ^Zblte 
Perth,  being  brought  to  Edinburgh,  the  -Pri-  ria»  Clergy 
vy-Council  ordered  the  Minifters  of  the  Town,  onthhCon- 
to  call  their  Parifhioners  to  Church,  and  rc-fcyacJ- 
turn  God  Thanks  for  his  Majefty's  Deliver- 
ance ;  but  they  endeavoured  to  excufe  them- 
felves, as  not  being  acquainted  with  the  Parti- 
culars of  what  had  happened.  To  take  off  which 
Pretence,  it  was  anfwered,  An  exact  Informa- 
tion of  every  Circumftance  was  not  neceflary  : 
Their  Bufinefs  was  only  to  fignify,  the  King 
had  efcaped  a  great  Danger,  and  exhort  the 
People,  to  thank  God  for  fo  merciful  a  Provi- 
dence. To  which  they  replyed,  That  nothing 
ought  to  be  delivered  from  the  Pulpit,  without 
precife  Certainty  of  the  Truth  ;  and,  that  every 
Thing  mentioned  hfthat  Place,  fhould  be  fpoken  in 
Faith.  And,  when  no  Arguments  could  move 
them  to  do  their  Duty,  the  Council  went  in  Pro- 
ceflion  to  the  Market- Crofs ;  where  the  Bifhop 
of  Rofsgzvea.  Narrative  of  the  Confpiracy,  and 
clofed  his  Difcourfe  with  a  Thankfgiving.  The 
next  Week,  when  the  King  came  to  Edinburgh, 
there  was  a  Sermon,  on  the  Occafion,  preached 
by  Mr.  Patrick  Galloway  ;  and  in  November  fol- 
lowing, when  the  Parliament  met,  the  Act  a- 
bove-mentioned  was  made,  for  obferving  the 
5th  of  Auguft,  annually,  as  a  Day  of  Thankf- 
giving ;  and  thofe  Minifters,  who  refufed  to  for 
lemnize  it  in  Edinburgh,  were  ordered  to  de- 
part the  Town  within  eight- and-forty  Hours, 
and  not  to  preach,  under  Pain  of  Death,  in 
his  Majefty's  Dominions  :  Whereupon  three  of 
their  Number,  viz.  Balcanqual,  Watfon,  and 
Hall,  thought  fit  to  reconcile  themfelves  to  the 
Government,  and  declare,  They  were  fully  con- 
vinced of  the  Truth  of  Gowrie'^  Confpiracy :  But, 
before  they  returned  to  Edinburgh,  they  were 
obliged,  publickly,  (in  the  Churches  afligned 
them)  to  declare  their  Belief  of  the  treafonable 
Attempts  at  Perth  ;  and  afk  God  and  the 
King's  Pardon,  for  qufftioning  the  Matter  of 
Fact. 

Rapin,  Vol.  9.  p.  195.  of  the  Oclavo  Tran- 
flation, gives  this  fhort  Account  of  the  Matter, 
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(viz.)  Some  found  out  a  Way  more  ready,  and 
effectual,  to  prevent  the  King  of  Scots  afcend- 
ing  the  Throne  of  England.  The  Ruthuens, 
Sons  to  Earl  Gowrie,  beheaded  in  1584.  con- 
fpired  againft  him  ;  and,  inviting  him  to  their 
Houfe,  on  one  Pretence  or  other,  defigned  to 
murder  him  ;  but  he  efc0ped  by  a  fort  of  Mi- 
racle :  The  two  RuthWens  were  killed  in  the 
Attempt,  and  their  Accomplices  condemed  to 
Death. 

The  fame  Rapin,  indeed,  p.  250.  of  the 
fame  Volume,  relates,  that,  in  the  Year  1604. 
the  5th  of  Auguft  was  ordered,  by  Proclama- 
tion, to  be  obferved  annually,  in  England,  as 
a  Day  of  Thankfgiving,  for  the  King's  mira- 
culous Deliverance  from  the  Confpiracy  of  the 
Ruthuens  •,  but  then,  he  fneers  upon  us,  and 
fays,  "There  were  People  in  Scotland,  and  Eng- 
land, who  had  the  Malice  to  affirm,  It  was  only 
a  Ficlion  of  the  King's,  to  cover  a  real  Confpiracy 
of  his  againft  the  Ruthuens,  who  were  killed  on 
this  Occqfion. 


And  this  Practice  is  very  frequent  in  Rapin,  1600. 
and  other  Fanatick  Writers,  when  they  find  a  ^>"Vn^ 
Fact,  which  bears  hard  upon  their  Party,  pro- 
ved inconteftably,  they  will  own  it  in  very 
ftrong  Terms  ;  but  then  you  will  find  them,  af- 
terwards, insinuating,  that  there  is  not  one  Word 
of  Truth  in  all  they  have  admitted  before  ; 
knowing,  that  their  Party  will  give  much  more 
Credit  to  fuch  Suggeftions,  than  to  what  they 
have  affirmed,  on  the  other  Side,  never  fo  pofi- 
tively. 

I  ihall  only  obferve,  on  this  Qccafion,  That, 
as  there  are  Prefbyterians,  and  Fanaticks,  who^ 
notwithstanding  the  fulleft  Evidence  of  the  Fad, 
fb'll  doubt  of  the  Gowrie's  Confpiracy  ao-ainft 
King  James  ;  fo  there  are  Roman  Cathoh'cks, 
who  deny  the  Reality  of  the  Gunpowder- Plot, 
againft  the  fame  Prince  :  But  I  prefume  thefe 
wilfully-incredulous  and  prejudiced  Mortals, 
will  both  be  treated  with  the  Contempt  they 
deferve. 


*Sfe  The  Trial  of  Robert  Earl  of  Ejfex,    and  Henry   i** 
¥~fX      Earl  of  Southampton^  for  Hivh-Treafon.  before  the  T  nrA  o-v-S 

ynal  of  the 
Earls  of 
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pton, for' 
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Earl  of  Southampton,  for  High-Treafon,  before  the  Lord 
Buckhurft  High-Steward,  and  twenty-five  other  Peers, 
the  19th  of  Feb.  1600.  4.3  Eliz. 


<tht 

"Charge. 


>HE    Prifoners  were   indicted 


for  High- 


ly* Evi- 
dence. 


A  Treafon,  in  compafilng,  and  imagining, 
the  Death  of  the  Queen,  and  the  fubver- 
fion  of  the  Government,  and  raifing  an  Insur- 
rection and  Rebellion,  for  that  End  •,  particu- 
larly, they  were  charged  with  confpiring,  to 
furprize  her  Majefty  in  her  Palace  •,  with  im- 
prisoning feveral  Members  of  the  Privy-Coun- 
cil ;  inciting  the  Citizens  of  London,  to  Sedi- 
tion and  Rebellion ;  affaulting  the  Queen's  For- 
ces in  the  Streets ;  and,  holding  out  Effex-Houfe 
againft  her  Majefty. 

The  Evidence,  produced  againft  the  Prifo- 
ners, was,  firft,  Henry  Wither ington,  who  de- 
pofed,  That  the  Prifoners  defended  Effex-Houfe, 
and   imprifoned  the    Privy-Councillors. 

Sir  Walter  Raleigh  depofed,  That  he  met 
Sir  Ferdinando  Gorges,  upon  the  Thames,  who 
told  him,  that  the  Earl  of  Ejfex  had  a  ftrong 
Guard  in  his  Houfe,  and  it  was  like  to  be  a 
bloody  Day's  Work. 

Sir  Ferdinando  Gorges  Examination  alfo  was 
read,  who  depofed,  That  the  Earl  of  Ejfex  fent 
for  him  up  to  Town  •,  complained  of  his  Dif- 
grace  at  Court,  which  he  could  not  endure ;  faid, 
that  great  Numbers  of  Noblemen,  and  Per- 
fons  of  Quality,  were  difcontented,  and  would 
join  him  ;  anddefired  the  Deponent's  Afliftance: 
That  they  had  feveral  Consultations,  concern- 
ing furprizing  the  Court,  feizing  the  Tower, 
and  making  an  Infurrection  in  the  City :  That 
the  Deponent  difuaded  the  Infurrection  ;  and 
the  Earl  of  Southampton  faid,  It  was  three 
Months  fince  the  Plot  began,  and  jhould  they  re- 
folve  on  nothing  ? 


The  Examination  of  Sir  Charles  Danvers  a.U 
fo  was  read,  who  depofed,  That  the  Prifoners 
confulted  to  furprife  the  Court,  and  feize  the 
Tower :  That  the  Guards  alfb,  were  to  be  fe- 
cured,  in  order  to  get  Accefs  to  the  Queen  : 
And,  that  afterwards,  the  Earl  of  Ejfex  re- 
folved  to  call  a  Parliament  to  redrefs  Grievan- 
ces :  And  Sir  John  Davies  gave  the  like  Evi- 
dence. 

Sir  Chrijtopher  Blunt  confirmed  the  Evidence 
of  the  two  laft  WitnefTes  ;  and  added,  that  the 
Earl  intended  to  have  altered  the  Government. 

The  Earl  of  Rutland  depofed,  he  heard  the 
Earl  of  Ejfex  cry  out  in  the  Streets,  England  is 
bought  and  fold  to  the  Spaniards  ;  and,  that  the 
Earl  of  Southampton  was  a  Malcontent,  and 
confederated  with  Ejfex. 

The  Lord  Sands  depofed,  That  the  Earl  of 
Ejfex,  being  repulfed  at  Ludgate,  ordered  his 
Followers  to  Charge  :  And  there  were  other 
WitnefTes  produced,  that  confirmed  the  Evi- 
dence already  given. 

To  this,   the  Earl  of  Ejfex  anfwered,  That  <fi,e  Earl 
what  he  had  done,  was,  in  order  to  his  own  "/ Effex'j 
Defence,  without  any  difloyal  Intentions  to  her  £</*«*• 
Majefty  :  He  only  defigned  to  prefent  himfelf 
before  her,  with  eight  or  nine  Perfons,  to  entreat 
her  to  remove  fome   evil  Counfellors,  who  had 
abufed  her  with  falfe  Informations  ;  particular- 
ly,   Cobham,    Cecil,    and  Ralegh ;   concluding 
with  Proteftations  of  his  Innocence,    and,  that 
he  had  never  any  Defign  upon  the  Crown  of 
England,  as  the  Attorney-General  (Coke)  had  af- 
firmed :   And  faid,  he  was  no  Favourer  either 
of  Papifts  or  Sectaries. 


The 
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i<5°-         The    Earl    of  Southampton    acknowledged, 
43  Ehz^  their  going  through  the  City  was  a  foolifh  Ac- 
TheEarl    ^on  >  an^>  that  their  Defign  of  going  through 
•/South-  the  City  with  an  armed  Force,  to  Court,   was 
ampton'f   only,,  that  their  Enemies  might  not  hinder  their 
Paffage  to  the  Queen  •,  before  whom  they  in- 
tended to  proftrate  themfelves,  and  fubmit  to 
her  Mercy:  And,  that  he  never  heard  the  Pro- 
clamation, faid  to  be  made  by  the  Lord  Bur- 
leigh. 

Then  the  Lords,  withdrawing  for  about 
half  an  Hour,  returned,  and  brought  in  both 
the  Prifoners  guilty  of  High-Treafon  ;  and 
Sentence  was  pronounced  againft  them  accord- 
ingly. 

On  the  25th  of  the  fame  Month,  the  Earl  of 
Effex'&r-  Effex  was  beheaded.,  on  a  Scaffold  within  the 
beaded,  fower:  He  acknowledged,  when  he  came  to 
die,  that  his  Punifhment  was  juft  ;  and  feemed 
mod  concerned,  that  he  had  drawn  fo  many 
of  his  Friends  into  the  fame  Guilt !  As  to  the 
Earl  of  Southampton,  he  was  fufferecl  to  live  ; 
but  remained  a  Prifoner  for  fome  Time. 

There  appears  to  have  been  abundant  Evi- 
ovtheTri   dence  againft  thofe  two  noble  Prifoners  •,  and, 
aland  Ex-  indeed,  the  Facts  were  fo  notorious,  that  there 
the'sarf  f was  no  denying  them  :  Therefore,  the  Evidence 
Effex.       that  was  given  by  their  Accomplices,  and  the 
Depofitions  read  againft  them,  which  were,  cer- 
tainly, not  legal  Evidence,  were  altogether  un- 
neceffary:   But,    much  more,    the   Teftimony 
Sir  Walter  Ralegh  gave,  That  he  heard  another 


Defence. 


Uhey  are 
both  con- 
viSed. 


Earl  of 
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fay,  that  the  Earl  of  Effex  had  got  a  ftrong 
Guard,  to  defend  his  Houfe  •,  and,  there  would 
be  bloody  Work.  Sir  Walter  was  thought  to  be 
too  forward  in  giving  his  Vbice,  againft  an 
Enemy,  when  there  was  no  Occafion  for  it ; 
and  his  being  at  being  at  the  Execution  of  this 
Lord,  was  cenfured  alfo,  as  an  Indecency  ;  it 
looking  like  a  Triumph  over  an  unfortunate  No- 
bleman, with  whom  he  had  been  at  Variance. 

As  to  the  Story,  of  the  Queen's  hefitating  on 
the  Execution  of  this  Lord,  and  varying  her 
Orders  frequently,  which  has  been  the  Founda- 
tion of  fo  many  Plays  and  Romances  ;  if  it  be 
confidered,  that  her  Majefty  was  in  the  Decline 
of  Life,  before  Effex  came  upon  the  Stage,  and 
near  feventy,  at  the  Time  of  the  Confpiracy, 
fhe  will,  furely,  be  acquitted  of  any  amorous 
Paffion  for  him  :  Though  it  may  be  very  inno- 
cently fuppofed,  fhe  had  a  great  Regard  for  this 
Nobleman,  and  would,  gladly,  have  pardoned 
him,  if  he  had  not  declared,  it  was  inconfiftent 
with  her  Safety  :  For  he  had  been  bred  up  in  her 
Court  from  his  Infancy  *  and  was  General  in  that 
popular  Expedition,  when  Cadiz  was  taken  by 
Storm,  and  fo  much  Treafure  brought  to  Eng- 
land, as  rendered  him  the  Darling  of  the  Court, 
as  well  as  of  the  People.  It  was,  therefore, 
with  the  utmoft  Regret,  that  the  Queen  found 
herfelf  under  a  Neceffity,  to  take  away  his 
Life  ;  which  ought  to  be  remembered  to  her 
Honour,  rather  than  made  an  Argument  of  a 
Criminal  Paffion. 
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43  eh;  The  Trial  of  Captain  Thomas  Lea,  for  High-Treci/on,  ;*» 
at    the  Old-Baily,    London,  the  26th   of  Feb.  1600.^^ 
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Charge. 
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TH  E  Indictment  charged  him  with  High- 
Treafon,  in  compafling,  and  imagining, 
the  Death  of  the  Queen  :  The  Overt  Acts, 
laid  in  the  Indictment,  were,  his  applying  him- 
felf  to  Sir  Robert  Crofts,  on  the  12th  of  the  fame 
Month  of  February,  and  endeavouring  to  per- 
fuade  him,  to  affift,  in  forcing  the  Queen  to 
Releafe  the  Earl  of  Effex,  then  a  Prifoner  in  the 
Tower  -,  and,  his  repairing  to  the  Queen's  Pa- 
lace the  fame  Evening,  in  order  to  have  exe- 
cuted his  traiterous  Purpofes. 

The  Jurors  being  called  over,  the  Prifoner 
refttfeslit   challenged  one  of  them  peremptorily  ;  but,  the 

Challenges.  CQyat  ^  ^    they  wodd  nc,t  alJow   of  fuch 

Challenges  :  Whereupon,  finding  he  was  de- 
nied this  Piece  of  Juftice,  he  bid  them  proceed 
as  they  would  •  and  twelve  being  fworn,  the 
Attorney-General  opened  the  Indictment,  and 
the  Evidence  ;  and,  among  other  Things,  ob- 
ferved,  that  the  Prifoner  had  offered  his  Service 
to  the  Lord  Admiral,  and  Mr.  Secretary,  to 
kill  the  Earl  of  Effex  J  and,  they  refufing  to  be 
concerned  in  fuch  a  Defign,  he  would  have  made 
the  fame  Offer  to  the  Queen  ;  but  the  Attorney 
infinuated,  that  this  was  in  order  to  get  an  Op- 
portunity of  attempting  fomething  againft  her 
Majefty.  To  which  Lea  anfwered,  he  would 
have  been  the  firft  Man  to  have  gone  againft  Ef- 
fex, while  he  thought  him  a  Traitor  j  and  would 
No.  2. 


have  ventured  his  Life  againft  any  Man,  in  De- 
fence of  the  Queen. 

Then  Sir  Robert  Crofts,  being  fworn,  depo- 
fed,  That  on  Thurfday,  about  four  in  the  E- 
vening,  Captain  Lea,  the  Prifoner,  came  to 
him,  as  he  was  going  abroad,  and  told  him,  he 
fhould  not  go  out  •,  he  muft  needs  fpeak  with 
him  ;  and,  taking  the  Deponent  afide,  faid, 
it  would  be  a  brave  Act,  to  fet  the  Lords  Effex 
and  Southampton  at  Liberty  :  That  Sir  Walter 
Ralegh  might  gain  himfelf  eternal  Honour,  and 
Love,  if  he  would  procure  her  Majefty's  War- 
rant, to  free  them,  which  he  might  compafs  by 
undertaking  her  Perfon*  and  the  Deponent  an- 
fwering,  You  may  be  fur e  he  will  not  do  it,  Cap- 
tain Lea  replied,  If  half  a  dozen  refolute  Men, 
fuch  as  might  have  Accefs  to  the  Prefence,  would 
ftep  unto  the  Queen,  and  kneel  before  her,  and 
never  rife  till  fhe  had  Jigned  a  Warrant,  and  un- 
til the  Earls  of  Effex  and  Southampton  were 
brought  into  the  Queen's  Prefence,  they  might 
do  it ;  and  named  Sir  Henry  Nevil,  Sir  Jervis 
Clifton,  Sir  George  Giftord,  Sir  Richard  We- 
fton,  and  themfelves.  And  the  Deponent  ob- 
jecting, that  fome  might  come  upon  them,  and 
remove  them  from  her  Majefty,  he  anfwered, 
We  might  keep  them  out,  by  fhuting  the  Door,  and 
telling  them  that  offered  to  come  in,  that,  if  any 
harm  came  to  the  Queen,  if  jhe  fhoidd  do  other- 
N  wife 
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wife  than  well,  be  it  at  their  Peril.  To  which 
the  Deponent  anfwered,  he  would  fleep  upon  it. 
Then  the  Depofition  of  William  Paynes  was 
read,  who  depofed,  that  he  faw  Captain  Lea, 
the  Prifoner,  prefs  towards  the  Privy-Cham- 
ber Door  ;  and,  miftrufting  the  worft,  drew  to- 
wards him,  and  obferved  he  looked  pale,  his 
Countenance  ftern,  and  great  Drops  of  Sweat 
Handing  on  his  Face  ;  and,  leaning  hard  on  the 
Deponent,  the  Captain  faid,  it  was  one  of  the 
"Wonders  of  God,  he  was  not  in  this  Action 
with  the  Earl  of  Effex,  he  was  fo  well  ac- 
quainted with  him  ;  and  afked  the  Deponent, 
whether  the  Queen  was  at  Supper.  To  which  he 
anfwered,  No  :  But  laid,  if  the  Captain  was 
fo  well  acquainted  with  the  Earl,  he  might  do 
good  Service ;  for  it  was  likely  he  knew  fome- 
what  of  the  Plot ;  and  that  Captain  Lea  anfwered, 
Not  I ;  but  you  mall  hear  of  more  Villanies 
and  Knaveries  yet. 

Then  a  Letter  was  read,  from  the  Earl  of 
Effex,  to  the  Deputy  of  Ireland,  recommend- 
ing Captain  Lea  to  the  Deputy  for  Prefer- 
ment. 

Part  of  the  Prifoner's  Confeffion  alfo  was 
read,  wherein  he  faid,  he  loved  and  honoured 
the  EarJ  of  -Effete,  as  much  as  any  Man  In 
England,  fave  Sir  Henry  Lea :  That  Sir  Chri- 
ftopher  Blunt,  being  Marfhal  of  the  Army  in 
Ireland,  fent.  him  (the  Prifoner)  to  Tyr-Oen, 
the  General  of  the  Rebels  ;  and  that  he  found 
him  peremptory,  ufing  infolent  Speeches,  and 
condemning  the  Englifh  Nation,  as  a  bafe  Peo- 
ple ;  adding,  the  Earl  of  Effex  was  fent  to  kill 
him,  but  he  fhould  not  compafs  it :  That  any 
of  his  Slaves  might  eafily  kill  the  Earl,  but  he 
would  not  take  the  Life  of  any  :  And  further, 
that  if  the  Earl  would  follow  his  (Tyr-Oen)  Plot, 
he  would  make  him  the  greateft  Man  in  En- 
gland. 

Then  the  Prifoner  infilled,  that  his  whole 
Examination  might  be  read  ;  but  the  Attorney- 
General  would  not  admit  of  it,  but  ftill  re- 
cited thefe  Words :  Thai  they  would  go  to  her, 
(the  Queen)  and  never  leave  her,  till  fhe  had 
done  it :  So  that  they  intended,  he  faid,  to  have 
put  a  Force  upon  the  Queen,  by  his  own  Con- 
feffion :  And  this  was  High-Treafon,  in  which 
the  whole  Court  agreed.  Mr.  Attorney  alfo 
urged,  as  an  Aggravation  of  his  Crime,  that 
he  had  been  once  before  pardoned  by  her  Ma- 
jefty. 

Captain  Lea,  the  Prifoner,  faid,  in  his  De- 
fence, that  he  never  intended  to  be  an  Actor 
in  the  Enterprize  himfelf ;  neither  did  he  per- 
fuade  any  Man  to  undertake  it,  but  only  fpoke 
conditionally,  If  fuch  a  Thing  could  be  done. 
He  acknowledged  alfo,  that  he  was  at  the 
Privy- Chamber  Door,  and  fpoke  the  Words 
fpecified  in  Paynes' %  Depofition  :  But  obferved, 
that  he  had  no  Company  with  him,  or  fo  much 
as  a  Dagger,  or  any  Thing  about  him,  that 
could  fhew  he  meant  to  do  the  Queen  any 
Harm  •,  and  faid,  he  had  been  there  five  hun- 
dred Times  before,  without  any  Notice  being 
taken  of  it :  That  he  had  no  Reafon  to  venture 
any  Thing  in  the  Earl  of  Effex" %  Service ;  but 
had  fpent  his  Blood  in  her  Majefty's,  and 
was  ready  to  do  it  again  :  And  declared,  he 
was  not  privy  to  the  Earl  of  EJfex'i  Infurrec- 
tion. 


The  Jury,  after  a  ihort  Recefs,  bringing  in     16°°; 
the  Prifoner  Guilty,  Mr.  Attorney  faid,  he  f^J^) 
would  do  well  to  confefs  the  Matter  now,    and  fje  is  con_ 
who  fet  him  on  :  But  he  anfwered,  I  am  not  a  viHed. 
Fool,  to  be  fet  on,  like  a  Boy  upon  a  Bear  : 
No  Body  fet  me  on  ;  for  I  endeavoured  nothing. 

Judgment  being  pronounced  on  him  as  zAndCon- 
Traitor,  he  defired  my  Lord  of  London,  thztdemned. 
one  might  be  fent  him,  fit  for  a  Man  in  his 
Condition.  My  Lord  afked,  if  he  would 
have  a  Jefuit,  or  a  Prieft  ;  but  the  Captain  an- 
fwered, No,  I  am  a  Proteflant :  I  never  liked 
thofe  Pater-Nofter  Fellows  :  I  defire  a  Minifter, 
and  to  receive  the  Sacrament ;  and  that  my  Son 
may  have  the  little  I  have  got  together :  He 
may  do  his  Country  good  Service  one  Day. 

He  was  executed  the  Day  after  his  Trial,  as  He  isexc 
a  Traitor,  at  Tyburn,   protefling  to  the  Mini- cuted- 
Iter,  to  whom  he  freely  confeffed  the  reft  of 
his  Sins,  that  he  never  intended  any  fuch  Thing  Prefejfes 
againft  the  Queen,  as  was  laid  to  his  Charge.    **»  &>«»- 
Mr.  Camden,  in  his  Hiftory  of  Queen  Eli-  c^ce'Cz 
zabeth,    Anno  1600.  relates,    that  this  Thomas  den'sjc- 
Lea  (a  Kinfman  of  Sir  Henry  Lea's)  came  to  count  <f 
Sir  Robert  Crofts,    Captain  of  a  Man  of  War,  Lea. 
and  told  him,  it  would  be  a  glorious  Enter- 
prize, for  fix  brave  mettled  Fellows,  to  go  to 
the  Queen,  and  compel  her  to  difcharge  Effex, 
Southampton,  and  the  reft,  that  were  in  Prifon. 
(He  was  a  Man   himfelf,   of  great  Afiurance, 
and  Refolution  ;    had  commanded  a  Company 
in  Ireland,    was  very  intimate  with  Tyr-Oen, 
and  an  abfolute  Creature  of  the  Earl  ofEffex's.) 
This  did  Crofts  immediately   difcover  to  the 
Council  ;  infomuch,  that  Lea  was  fought  for, 
and  found  in  the  Dufk  of  the  Evening,  about 
the  Door  of  the  Queen's  Privy- Chamber.     He 
feemed  very  thoughtful,  was  extreme  pale,  and 
in  a  great  Sweat ;  and  frequently  afked,  Whe- 
ther her  Majefty  was  ready  td~'go  to  Supper  ?  and 
Whether  the  Council  would  be  there  ?     In  this 
Pofture  he  was  feized,  and  examined  ;  the  next 
Day  had  his  Trial,  and  by  Croft's  Evidence, 
and  his  own  Confeffion,  convicted  ;  and  there- 
upon condemned,  which  Mr.  Camden  obferves, 
appeared  a  very  feafonable  Piece  of  Rigour, 
as  the  Times  then  were. 

The  Courts  of  Law,  it  appears,  ftill  acted  Remarks 
very  arbitrarily,  at  the  Trials  of  State  Prifoners:  v.Lca' 
For  here,  we  fee  the  Judges  denying  the  Prifoner 
the  Benefit  of  his   Challenges,  which  was  his 
undoubted  Right.     We  find  alfo  Poynes's  De- 
pofition read  againft  him  ;  whereas,  by  Act  of 
Parliament,  the  Witnefles  ought  to  have  been 
produced  in  Court,  Face  to  Face  -,    and,  with- 
out two  fuch  Witneffes,  a  Man  could  not  le- 
gally have  been  convicted  of  High  Treafon. 
As  for  his  own  Examination,   out  of  Court, 
that  could  not  have  fupplied  the  Place  of  an- 
other Witnefs ;  unlefs  he  had  confirmed  it,  by 
a  Confeffion  at  his  Trial.    So  that,  though  there 
was  little  Room  to  doubt  his  Guilt,    yet  we 
may  fay,  he  was  not  legally  condemned.     As 
to  his  profeffing  his  Innocence  to  the  hft  ;  all 
that  he  could  mean  by  it  was,  that  there  was  no 
formed  Defign  :  He  only  propofed  fuch  a  Thing, 
as  feafible  :  But  it  has  always  been  held,  That 
he,  who  propofes  the  putting  a  Force  upon  his  So- 
vereign, is  guilty  of  High  Treafon,  though  he  ne- 
ver attempt  it.    And  what  he  meant,  by  endea- 
vouring  to  force  his  Way  into  the  Privy-Cham- 
ber, . 
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i<Joo;  ber,  without  a  Weapon,  or  any  one  to  fecond 
43  Ellx-  him,  is  not  eafy  to-be  conceived.  I  am  apt  to 
^^v^J  think,  the  Man  was  a  little  difordered:  in  his 


Senfes.     Certain  it  is,  he  was  very  little  afraid    1600. 
of  Death,  by  bis  Behaviour,  both  at  his  Trial,  4*  E 


and  Execution. 


^r^-sj 


'Trial  of 
BluntjSPc. 


43eh;.  The  Trial  of  SirCHRisTOPHERBLUNT,SirCHARLEs  4;6eh; 
Davers,   or  Danvers,    Sir  John  Davis,    Sir^^^ 
Gilly  Me  rri  cK/andH  e  nr  y  C  u  ffe,  as  Accom- 
plices in  the  Earl  ofEJfex's  Treafon,  before  Commiffioners 
of  Oyer  and  Terminer \  the  i  5  th  of  March,  1600.  q.%EUz. 


Some 
of  the 
Prifoners 


- 

Fery  de-  r~T1  HIS  alfo  fcarce  deferves  the  Name  of  a 
feffhe.  J^  xrial,  (he  Indictment,  and  moft'  of  the 
Evidence  being  wanting  :  But  it  is  to  be  pre- 
TceCharge. fumed,  the  Indictment  charged  them,  with 
compaffing  the  Death  of  the  Queen,  levying 
War,  &c.  as  the  Indictments  againft  the  Earls 
of  Effex  and   Northampton,  had  done. 

Of  which.  Charge,  it  feems,  the  Prifoners  de- 
fired  they  might  confefs  Part,  and  plead  guilty 
to  the  reft  :  But,  being  informed,  they  mult 
plead  Guilty,  or  Not  Guilty,  to  the  whole,  they 
all  pleaded  Not  Guilty :  After  which,  Sir  Chri- 
jfefs'the  ftopher  Blunt,  Sir  Charles  Davers,  and  Sir  John 
Giarge.  D.avis,  confeffed  their  Defign  was,  to  come  to 
the  Queen,  with  fuch  a  Force,  as  could  not  be 
refilled  ;  and  to  require  of  her  certain  Condi- 
tions and  Alterations  of  Government :  But  that 
they  intended  no  perfonal  Hurt  to  the  Queen 
herfelf  •,  and  that  was  the  Reafon  they  could  not 
confefs  the  whole  Indictment,  which  charged 
them  with  compafling  the  Death  and  Deftruc- 
tion  of  the  Queen. 

The  Court  replied,  that  a  Confpiracy  to  put 
a  Force  upon  the  Queen,  was  Treafon  :  That 
ThTkT"  the  Law  conftrued  fuch  an  Attempt  to  be  a 
Jnftrufda  Dehgn  upon  the  Prince's  Life  and  Crown  :  That, 
Defign  when  a  Subject  took  upon  him  to  give  Law  to 
upon  his  the  King,  he  took  the  Sword  out  of  his  Hand, 
Oown  and  and  fhe  Crown  off  his  Head  ;  and  this  always 
ended  in  the  Death  and  Deftruction  of  the  King, 
as  was  evident  from  Examples,  both  at  Home 
and  Abroad  ;  and  therefore  it  was  highly  rea- 
fonable,  that  the  Law  fliould  conftrue  the  put- 
ting a  Force  upon  the  King,  to  be  an  Attempt 
againft  his  Life. 

Whereupon  Sir  Chriftopher  Blunt,  Sir  Charles 
Davers,  and  Sir  John  Davis,  faid,  Since  they 
had  better  confidered  the  Matter,  they  were 
forry  they  had  given  the  Court  fo  much  Trou- 
ble, and  had  not  confeffed  the  Indictment,  at 
firft.  v 

Then  the  Queen's  Counfel  produced  their 
Evidence  againft  Henry  Cuffe ;  and  particularly 
the  Examination  of  the  Earl  of  EJfex,  who 
had  confeffed,  that  Cuffe  principally  incited  him 
to  commit  thefe  Treafons,  with  which  he  was 
charged.  Depofitions  alfo  were  read,  to  prove 
Cuffe  at  the  Confultations  with  the  Earl  of 
Effex,  at  Drury  Houfe,  and  his  defend- 
ing Effex-Houfe  againft  the  Queen's  Forces. 
To  which  Cuffe  anfwered,  that  he  was  fhut  up 
in  Effex-Houfe,  againft  his  Will. 

The  Evidence  againft  Sir  Gilly  Merrick, 
(though  the  Editor  does  not  tell  us,  what  that 
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ting a 
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Zhe  Evi- 
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Againft 
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Evidence  was)  it  is  proved,  that  he  com- 
manded the  Garrifbn  in  Effex-Houfe,  fortified  it, 
and  appeared  the  moft  active  of  any  of  the 
Earl  of  Effex's  Adherents,  againft  the  Queen's 
Forces  ;  and  that,  the  Day  before  that  Rebellion, 
he  caufed  the  Play  of  the  depofing  King  Ri- 
chard II.  to  be  acted. 

Then  the  Jury  being  withdrawn,  in  a  little  They  are 
Time  returned,  and  brought  in  all  the  five  Pri-  all.f,oin~     . 
foners  Guilty  :  And  Sentence  being  pronounced  ™Jem„a"^ 
on  them  as  Traitors,  Cuffe  and  Merrick  were     <fwo 
thereupon  drawn  to  Tyburn,  and  executed  there,  hanged, 
the   13th  of  March:    But  Sir  Chriftopher  Blunt,  JjJ^JJ 
and  Sir  Charles  Davers,    had  the  Honour  of  e  ea 
being  beheaded  on  Tower-Hill,  the  18  th  of  the 
fame  Month ;    and  Sir  John  Davis  was  par-  Davis/wr- 
doned.  *»«* 

Sir  Chriftopher  Blunt,  in  his  Speech  on  the  Blunt'* 
Scaffold,  declared  that,  when  the  Earl  of  WexfheeefcZ 
was  in  Ireland,  he  told  him,  he  refolved  to  fend  /^  °  * 
over  his  beft  Troops  from  thence  to  England, 
and  to  land  them  at  Milford-Haven :  And  after 
he  had  affembled  the  reft  of  his  Forces,  he  in- 
tended to  have  marched  with  them,  directly  to 
London  ;  but  that  he  (Blunt)  diffua*ded  Effex 
from  it,  as  being  a  defperate  Attempt :  He  ac- 
knowledged, indeed,  that  he  had  advifed  the 
Earl,  to  get  the  Court  into  his  Power,  and  to 
make  Conditions  for  himfelf :  But,  in  all  their 
Debates,  they  fully  refolved  not  to  touch  her 
Majefty's  Perfon  ;  though,  had  they  failed  to  at - 
tain  their  Ends,  he  would  not  fay,  but  it  might 
have  coft  her  Majefty  her  Life  :  He  declared,  he 
died  a  Catholick  >  and,  when  a  Proteftant  Mi- 
nifter  came  to  tender  his  Service  to  him,  in  his 
laft  Moments,  he  defired  he  might  not  be  di- 
fturbed  ;  and,  contenting  himfelf  with  fome 
pious  Ejaculations  of  his  own,  he  died,  fays 
my  Author,  with  great  Refolution. 

Cuffe  declared  alfo,  at  his  Execution,  that  Cuffe'j 
they  had  an  Intention  to  force  their  Way  into  Declara- 
the  Queen's  Prefence  ;  but  faid,  he  never  per- 
fuaded  any  Man  to  take  up  Arms  againft  her 
Majefty :  And  as  to  Sir  Charles  Davers,  and 
Sir  Gilly  Merrick,  I  do  not  find  they  made  any 
Speeches  at  their  refpective  Executions. 

Thefe  Trials,  I  have  already  obferved,  are  Remarks 
very  deficient,  both  as  to  the  Charge,  and  the  ontheTriat 
Evidence  ;  and  no  his  fo,  as  to  the  Prifoners  ^  un  ' 
Defence.     There  is  no  doubt,   indeed,  to  be 
made  of  the  Prifoners  Guilt,  where  fo  many 
thoufands  were  Witneffes  of  the  Facts  they  were 
charged  with.     However,  the  Teftimony  pro- 
duced againft  them,    was  certainly  not  legal 
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1 600.    Evidence,  confifting  of  the  Depofitions  of  ab- 

43  Eliz.  fent  Witneffes,  and  fome  of  it  the  Confeffions 

^~V^  of  the  Earl  of   Effex,    and   his  Accomplices, 

•  who  flood  convicted  and  attainted  of  the  fame 

Treaibns.     The  Law,  'tis  true,  was  much  the 

fame  then,  as  it  is  now :  But  the  Court  then  adted 


very  arbitrarily,  and  frequently  caufed  Men  to     1600. 
be  convicted  on  fuch  Evidence,    as  the  Judges    4?  Eli7;- 
themfelves  knew  was  not  legal ;  and  which,  at  K*y~v~s^ 
this  Day,  would  not  be  admitted  to  be  given 
in  Cafes  of  this  Nature. 


^y-v^J 


fc\  The  Trial  of   Sir  Griff  in  Markham  Knight,  Sir^i 
EdwardParham  Knight, George  Brooke  Efq; ' 
Bartholomew  Brook  esby    Efq;     Anthony 
Copley,  William  Watson,  Prieft,  and  Wil- 
liam Clarke,    Prieft,  for  High  Treafon,  at  Win- 
chefter,  the  15th  of  Novemb.  1  Jac.  I.   1603. 


*Themo(Z  r  g  ^  HI  S  has  the  leafi  Appearance  of  a  Trial, 
defeBive  of  JL  of  any  Thing  we  have  feen  yet,  containing 
any  of  little  more  than  an  Abftracl  of  the  Charge,  with- 
them>  olli  fa  Evince,  and  very  little  of  the  Defence. 
VbeCharge.  The  Indictment  charged,  that  the  Prifoners 
confulted  with  the  Lord  Gray,  and  others,  trai- 
teroufly  to  furprize  the  King,  and  the  young 
Prince,  at  Greenwich,  and  to  carry  them  to  the 
Tower  ;  to  feize  the  Treafure  and  Jewels  there, 
to  effecl:  their  Purpofes  ;  and  agreed,  that  the 
Lord  Chancellor,  Treafurer  Cecil,  and  the 
Chief  Juftice,  mould  be  removed,  and  cut  off : 
That,  if  their  Project  of  carrying  the  King  to 
the  Tower  failed,  then  they  fhould  convey  him 
to  Dover ;  and  either  there,  or  in  the  Tower, 
the  King  was  to  have  been  kept  three  Months  : 
That  they  would,  in  the  mean  Time,  have  re- 
quired of  his  Majefty,  i .  A  general  Pardon  ; 
2.  A  Toleration  of  Religion-,  and  that  the  Pa- 
pifts  fhoukl  be  admitted  to  the  Council-Board, 
and  to  Pofts  in  the  Government,  as  well  as  Pro- 
teftants ;  and,  3.  That  the  King  mould  remove, 
and  cut  off,  the  aforefaid  Counfellors,  and  others, 
who  fhould  be  thought  to  hinder  their  En- 
terprize.  Watfon  particularly  was  charged 
with  devifing  an  Oath  to  be  taken  by  the  Con- 
fpirators,  for  the  Prefervation  of  the  King's 
Perfon,  the  Advancement  of  the  Catholick 
Religion,  and  for  concealing  their  Secrets : 
And  it  was  agreed,  That  every  Thing  fhould  he 
tranfacled  in  the  King's  Name  (as  it  was  after- 
wards in  the  Year  41.)  and  particularly,  that 
the  Lord-Mayor,  and  Aldermen,  fhould  be 
fent  for,  in  his  Majefty's  Name,  and  kept  in 
fafe  Cuftody  till  they  gave  Hoftages,  not  to 
oppofe  their  Defigns,  and  promifed,  to  fur- 
nifh  them  with  fuch  Provifions  and  Necefifaries, 
as  the  Confpirators  fhould  require  of  them. 

There  is  no  Account  of  the  Evidence  that 
was  given  at  thefe  Trials,  as  hath  been  obferved 
already  :  And,  as  to  the  Defence,  the  Editor 
What  op-  of  this  Piece  only  tells  us,  that  Brooke  pretended, 
pears  of     he  had  a  Letter  from  his  Majefty,  authorizing 
their  De-    him  to  found  the  Defigns  of  the  Confpirators  : 
But  he  could  produce  no  fuch  Letter  ;  and  the 
King  declared,  he  never  wrote  any  fuch  Let- 
ter. 

Markham  faid,  he  had  been  milled  by  Wat- 
fon, the  Prieft,  who  allured  him,  That  the  King, 
before  his  Coronation^  was  not  an  atlual,  but  a 


fence. 


political  King  ;  and  therefore  no  Treafon  could  be 
committed  againft  him  :  And  Brooke/by  declared, 
he  was  drawn  into  this  Plot  by  Watfon,  the 
Prieft. 

Sir  Edward  Parham  acknowledged  alfo,  that 
he  was  dealt  with  by  Watfon,  to  take  the  above- 
faid  Oath,  and  to  concur  in  the  Enterprize, 
for  the  Advancement  of  the  Catholick  Reli- 
gion. 

The  Jury  found  all  the  Prifoners  Guilty,  Zhey  are 
and  Judgment  of  High  Treafon  pafled  againft  conviSed, 
them  ;    but  only  George  Brooke,  Brother  to  the  ™„™t~ 
Lord  Cobham,    with  the  two  Priefts,    Watfon  Brook' 
and  Clark,    were  executed.      The  Editor    of  and  the 
thefe  Trials  concludes  his  Narrative,  with  his two  P"'ft 
Majefty's  Warrant  to  the  Sheriff  of  Hampfhire,  °*IT~' 
to  fufpend  the  Execution  of  the  Lord  Cobham, 
the  Lord  Gray,  and  Sir  Griffin  Markham ;  with 
which  thefe  Prifoners  were  not  acquainted,  till 
they  had  mounted  the  Scaffold,  performed  their 
Devotions,    and  prepared   themfelves  for  the 
Block.     The  Lord  Gray  died  in   the  Tower  y 
not  long  after  :  The  Lord  Cobham  obtained  his 
Liberty  ;  but,  his  Eftate  being  confifcated,  lived 
a  great  while  very  miferably.     Sir  Griffin  Mark- 
ham alfo  was  releafed  at  length,  and  went  be- 
yond Sea ;  but,  having  loft  his  Eftate,  was  re- 
duced to  great  Diftrefs.      Parham,  Brookefby> 
and  Copley,   alfo  were  reprieved  •,    but  it  does 
not  appear  what  become  of  them. 

The  Warrant  for  fuperfeding  the  Execution 
of  the  two  Lords,  and  Markham,  being  writ- 
ten -in  the  King's  own  Hand,  and  efteemed  a 
Curiofity,  I  fhall  give  it  the  Reader  Verbatim. 

«      A    LT HOUGH  it  be  true,  that  all  King 
**  j\  well-governed  and  flourifhing  King-  James** 
"  doms,  and  Commonwealths,  are  eftablifhed  Y"??"*  1 
"  by  Juftice  ;  and  that  thefe  two  Noblemen  ^Ithe"  " 
"  by  Birth,  that  are  now  upon  the  Point  of  Execution 
"  Execution,  are  for  their  treafonable  Practices  <f  ^e  *""> 
"  condemned  by  the  Laws,  and  adjudged  wor-  £j?d\y?,"i 
<c  thy  of  the  Execution  thereof,  to  the  Ex- 
"  ample  and  Terror  of  others  :  The  one  of  them 
"  having  pratlifed  the  Overthrow  of  the  whole 
"  Kingdom,  and  the  other  for  the  Surprize  of 
"  our  own  Perfon :    Yet  in  regard   that  this  is 
"  the  firft  Year  of  our  Reign,  in  this  King- 
"  dom  ;  and  that  never  King  was  fo  far  obliged 
'*  to  his  People,  as  we  have  been  to  this,  by 
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1603.  «  our  Entry  here,  with  fo  hearty  and  general 
ij^j  "  an  Applaufe  of  all  Sorts  ;  among  whom  all 
"  the  Kin,  Friends^  and  Allies,  of  the  faid 
rt  -condemned  Perfons,  were  as  forward  and 
n  dutiful  as  any  other  our  good  Subjects  :•  As 
*'.'  alfo  that,  at  the  very  Time  of  their  Arraign- 
"  ment,  none  did  more  freely  and  readily  give 
"  their  Affent  to  their  Conviction,  and  to  de- 
"  liver  them  into  the  Hands  of  Juftice,  than  fo 
"  many  of  their  neareft  Kinfmen  and  Allies 
"  (as  being  Peers)  were  upon  their  Jury  :  As 
tc  likewife,  in  regard  that  Juftice  hath,  in  fome 
r'  fort,  had  its  Courfe  already,  by  the  Execu- 
"  tion  of  the  two  Priefts,  and  George  Brooke, 
ct  that  were  the  principal  Plotters  and  Inticers 
"  of  all  the  reft,  to  the  embracing  the  faid 
<c  treafonable  Machinations :  We,  therefore, 
**■  being  refolved  to  mix  Clemency  with  Ju- 
"  ftice,  are  contented,  and  by  thefe  Prefents 
tl  command  our  Sheriff  of  Hatnpfhire,  to  fu- 
tc  perfede  the  Execution  of  the  faid  two  No- 
<l  blemen*  and  to  take  them  back  to  their 
**  Prifon  again,  while  our  further  Pleafure  be 
<c  known.  And,  fince  we  will  not  have  our 
"  Laws  to  have  Refpeci  to  Perfons*  in  fparing 
"  the  Great  and  ftriking  the  meaner  Sort,  it 
<e  is  our  Pleafure,  that  the  like  Courfe  be  alfo 
u  taken  with  Markham,  being  forry  from  our 
';  Heart,  that  fuch  is  not  only  the  heinous  Na- 
**  ture  of  the  faid  condemned  Perfons  Crime, 
<c  but  even  the  Corruption  is  fo  great  of  their 
(t  natural  Difpofition,  as  the  Care  we  have  for 
"  the  Safety  and  Quiet  of  our  State,  and  good 
"  Subjects,  will  not  permit  us  to  ufe  that  Cle- 
**  mency  towards  them,  which,  in  our  own  na- 
ct  tural  Inclination,  we*  might  very  eafily  be  per- 
ci  fuaded  unto.j> 

Remarks  As  to  the  Trial  of  the  two  Lords,  Cobbam 
en  the  and  Gray  (before  their  Peers)  I  meet  with  no 
1r'a\°[  .    manner  of  Account  of  it  •,  and  the  Trials  of 

Mar  lr  hum 

^,  the  Commoners  are  very  imperfect*  as  has  been 


obferved  already  :  But,  from  what  we  have, 
there  feems  to  have  been  two  Plots  :  The  one, 
to  have  feized  the  King's  Perfon,  and  the 
Prince,  and  to  have  compelled  his  Majefty,  to 
have  Changed  his  Miniftry,  and  granted  a  ge- 
neral Liberty  of  Confcience,  which  was  the  ' 
Charge  againft  the.  Prifoners  mentioned  in  the 
prefent  Trial :  The  other,  a  Plot  to  depofe 
King  James,  and  place  the  Lady  Arabella  Stuart 
upon  the  Throne  •,  with  which  the  Lord  Cob- 
ham  and  Sir  Walter  Ralegh  were  charged.  Pof- 
fibly  the  Priefts  Jet  fome  into  one  Defign,  and 
fome  into  the  other.  So  they  could  bring  about 
a  Change  in  Religion,  they  were  not  very  fo- 
licitous  by  what  means  it  was  effected:  But  I 
am  apt  to  think,  neither  of  thefe  Plots  was 
brought  to  any  Maturity. 

The  moft. remarkable  Thing  in  thefe  Trials  ^^fi" 
was,  that  the  Prifoners  were  indicted  for  a  Con-  ™enmjtut 
fpiracy  againft  the  King,  before  he  was  crowned,  againft  a 
and  before  he  fet  his  Foot  upon  Englijh  Ground.  Kingmtof 
Watfon  and  Clarke,  the  two  Priefts,  it  feems,  had  Y°8'§»n- 
taught  their   Accomplices,     that  no  Treafon 
could  be  committed  againft  a  King,  out  of  Pof- 
feffion  of  the  Government :    And  we  find  the 
Regicides  afterwards  copying  after  them,  and 
making  that  a  Part  of  their  Defence,  that  King 
Charles  I.  was  depofed*  and  out  of  the  Exercife 
of  the  Government,  and  therefore  their  mur- 
dering him  could  not  be  Treafon :    And  Sir 
Harry  Vane  alfo  made  the  like  Defence,   when 
he  was  indicted  for  making  War  againft  King 
Charles  II  i  and  keeping  him  out  of  the  Poffef- 
fion  of  his  Throne :    But  the  Judges  cited  this 
Precedent  of  Watfon  and  Clark,  to  fhew  them,; 
that  Treafon  might  be  committed  againft   a 
before  he  was  crowned,  or  had  entered 
the  Adminiftration   of  the  Government ; 
for  that  the  King  is  King^  to  all  Intents  and 
Purpofes,    immediately  upon   the  Demife   of 
his  Predeceflbr:  'This  was  the  unanimous  Opi- 
nion of  the  Judges  at  the  Refioration. 


King, 
on 


v-^V^> 


, j6a°c5i.  The   Trial  of   Sir  Walter  Ralegh    Knight,     for,^ 
High  Treafon,    before  Henry  Howard  Earl  of  Suffolk, 
the  two  Chief  Juftices  Popham  and  Anderjon,  and  other 
Commiflioners  of  Oyer  and  Terminer,   at  Winchefier, 
the  17th  of  Novemb.   1603.   1  Jac.  I. 


Ihe  Trial 
ofSirWA- 
ter  Ra- 
legh, for 
high  trea- 
fon. 


'beCharge.  r  |  ^  H  E  Indictment  charges  the  Prifoner  with 
J-  High  Treafon,  in  compafllng  and  ima- 
gining to  depofe  and  deftroy  the  King  •, 
and  particularly  that  he  met  and  confulted  with 
the  Lord  Cobham,  how  to  advance  the  Lady 
Arabella  Stuart  to  the  Throne  •,  and  that,  in 
order  to  it,  the  Lord  Cobham  was  to  go  over 
to  the  Archduke,  the  King  of  Spain,  and  the 
Duke  of  Savoy,  to  procure  their  Affiftance, 
and  carry  Letters  from  the  Lady  Arabella, 
with  him,  promifing  fhe  would  procure  a  Peace 
between  England  and  Spain,  tolerate  Popery, 
and  be  directed  by  them  in  her  Marriage  •, 
and  that  Cobham,  at  the  Inftance  of  Six  Walter, 
did  write  to  Aremberg,  the  Archduke's  Am- 
baflador,  to  obtain  600,000  Crowns,  for  carry- 


ing  on  thefe  Defigns ;  which  Sum  the  Ambaf- 
fador  promifed  to  pay  :  That  Cobham  promifed 
Sir  Walter  8000  Crowns  of  the  Money,  which 
he  agreed  to  accept  ;  and  that  Sir  Walter  alfo 
had  publiftied  a  Book  againft  the  King's 
Title. 

Sir  Edward  Coke,    the   Attorney-General, 
having  opened  the  Indictment,  and  given  Sir 
Walter  Ralegh  a  great  deal  of  fcurrilous   Lan- 
guage,  proceeded  to  produce   the   Evidence  :  ^g  E  , 
And  firft,  the  Examination  of  the  L6rd  Q>b-  4ence. 
ham  was  read,  wherein  he  confefles  his  going  Depojithtu 
over  to  Flanders,   to  the  Archduke,    and  get-  °f  Lord 
ting  a  Pafs,  to-go  to  Spain,  to  folicit  that  King     b      * 
for  600,000  Crowns  -,  and  that  he  was  to  re- 
turn home  by  Jerfey,  and  confult  Sir  Walter 
O  Ralegh 
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Letter  ef 
CobhamV 


SfrWal- 
tcr'i  De- 
fence. 


fafifis  en 
two  Wit- 
neffes. 


Ralegh  there,  concerning  the  Diftribution  of  the 
Money  among  the  Difaffected  in  England  : 
And 'further  depofed,  that  he  had  not  entered 
into  thefe  Courfes,  but  by  the  Inftigation  of 
Sir  Walter,  curfing  him,  and  calling  him  Vil- 
lain and  Traitor  for  feducing  him.  A  Letter 
alfo  of  the  Lord  Cobbam's  was  read,  of  the  fame 
Tenor. 

The  Examination  of  one  Lawrency  alfo  was 
read,  who  depofed,  that  Sir  Walter  fupped  with 
Cobham-  that  Evening  Cobham  went  to  Aremberg, 
the  Archduke's  Ambaffador. 

Then  Sir  Walter's  own  Examination  was  read, 
•  wherein  he  fays,  Cobham  offered  him  8000 
Crowns,  if  he  would  promote  a  Peace  between 
England  and  Spain :  To  which  the  Deponent 
replied,  when  I  fee  the  Money,  I  will  tell  you 
more  :  For  he  thought  it  one  of  Lord  Cobbam's 
idle  Conceits,  and  therefore  made  no  Ac- 
count of  it. 

Cobbam's  Depofition  alfo,  concerning  the 
Book,  was  read,  wherein  he  depofed,  that  he 
had  a  Book  from  Ralegh,  written  againft  the 
King's  Title  j  and  Ralegh  faid,  it  was  foolifhly 
written. 

The  only  living  Witnefs  produced  againft 
the  Prifoner,  was  one  Dyer,  who  depofed,  that 
he  heard  a  Gentleman  fay,  at  Lifbon,  the  King 
would  never  be  crowned  ;  for  Don  Ralegh,  and 
Don  Cobham,  would  cut  his  Throat,  ere  that 
Day  came. 

Then  a  Letter  of  the  Lord  Cobbam's  was 
■produced,  where  he  fays,  that  Ralegh  fent  to 
him  in  the  "Tower,  to  retract  his  Evidence  j  and 
that  Ralegh  was  to  have  had  1500  /.  per  an- 
num of  the  Spaniard,  to  give  Intelligence  when 
any  Thing  was  defigned  againft  the  Spanifh 
Territories. 

To  this  Sir  Walter  Ralegh  anfwered,  that  he 
knew  nothing  of  the  Lord  Cobbam's  Practices 
with  Aremberg,  and  protefted,  he  had  never 
heard  of  the  Name  of  the  Lady  Arabella  Stuart : 
That  it  was  very  unlikely  he  fhould  fend  Lord 
Cobham  to  Spain  ;  and  more  unlikely,  that  Spain 
ihould  attempt  another  Enterprize  againft  En- 
gland, which. had  met  with  fo  many  Repulfes, 
and  their  Royal  Navy  now  deftroyed,  and  funk 
to  nothing  j  and  that  the  Crown  of  Spain  was 
too  much  impoverifhed  at  this  Day,  to  lend 
600,000  Crowns  on  fo  precarious  a  Project  : 
That  it  was  very  unlikely  alfo,  he  Ihould  pro- 
mote a  Peace  with  Spain,  who  had  written  a 
Book  exprefly  againft  a  Peace,  which  he  in- 
tended to  prefent  to  his  Majefty  :  That  it  was 
not  enough  to  accufe  a  Man  generally }  but  the 
Lord  Cobham  ought  to  give  fome  Account  of 
the  Reafon  of  the  Undertaking :  Some  other 
Proof  ought  to  be  produced,  belides  the  Depo- 
fition of  one  who  acknowledged  his  Guilt  : 
There  ought  to  be  two  credible  Witneffes, 
brought  Face  to  Face,  in  Cafes  of  Treafon  ; 
and  here  had  not  one  Witnefs  appeared  :  And 
as  to  the  Book  he  was  charged  with,  he  had  it 
in  the  late  Lord  Treafurer's  Study,  who  had 
written  in  it,  This  is  the  Book  of  Robert  Snaggs. 
That  he  never  read  it,  commended  it,  or  com- 
municated it  to  any  Man ;  and  the  Book  had 
been  burnt  long  ago. 

Then  he  returned  to  fpeak  to  the  firft  Part 
of  the  Charge,  and  faid,  it  was  not  likely,  that 
he,  who  had  fpent  40,000  Crowns  againft  the 
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Spaniard,  Ihould  now  become  fo  affected  to  him, 
as  to  accept  a  Penfion  from  that  Crown  :  And 
in  Anfwer  to  the  Depofition  of  the  Lord  Cob- 
ham, he  produced  a  Letter  from  the  fame  Lord, 
written  after  his   Examination,   when  he  was 
fick,  and  like  to  die ;    wherein  he  fays,  Seeing  Lord  Cob- 
myfelffo  near  my  End,  for  the  DiJ charge  of  my  ham  re- 
Confcience,  and  freeing  my f elf  from  your  Stood, traffl his 
which  elfe  will  cry  Vengeance  againji  me,  Iprotefi^ Ev,deTlce' 
upon  my  Salvation,  I  never  praclifed  with  Spain 
by  your  Procurement.    Godfo  comfort  me  in  this 
my  AjfliBion,  as  you  are  a  true  SubjecJ,  for  any 
Thing  I  know.  I  will  fay  as  Pilate,  Purus  fum 
a  fanguine  hujus  :  So  God  have  Mercy  upon  my 
Soul,  as  I  know  no  Treafon  hy  you. 

To  this  Defence  the  Attorney-General  replied,  Reply  to 
chiefly  with  Invectives  and  ill  Language,  tel-  ^Defence. 
ling  Sir  Walter,  he  was  the  moft  notorious  Trai- 
tor that  ever  came  to  the  Bar  ;  and  that  when 
he  had  taken  off  the  King,  he  would  have  al- 
tered Religion :  That  he  was  a  Monfter,  a  Vi- 
per, had  an  Englifh  Face,  but  a  Spanifh  Heart ; 
and  that  the  Witneffes  need  not  be  brought 
Face  to  Face  :  And  the  Lord  Chief  Juftice  ad- 
ded, that  the  Statute,  which  required  this,  was 
repealed  ;  in  which  the  reft  of  the  Court  con- 
curred. 

The  Attorney- General  alfo  faid,  that  the 
Crown  could  never  Hand  a  Year  upon  the 
King's  Head,  if  a  Traitor  might  not  be  con- 
demned by  Circumftances :  That  it  did  not  con-  s 
fift  with  the  King's  Safety,  that  the  Prifoner 
fhould  be  acquitted  j  protefting  before  God,  that 
he  never  knew  a  clearer  Treafon,  and  that  Sir 
Walter  was  the  moft  vile  and  execrable  Traitor 
that  ever  lived ;  after  which  followed  this  ini- 
mitable Dialogue. 

Ralegh.     You  fpeak  indifcreetly,   and  bar-  ALMahgu* 

baroufly.  between 

Att.  Gen.  I  want  Words  to  exprefs  thy  vi-  Coke,  the 
perous  Treafons.  Jttomey- 

Ralegh.  I  think  you  want  Words,  indeed  •,  a„^  $ir* 
for  you  have  fpoken  one  Thing  half  a  dozen  Walter. 
Times.  - 

Att.  Gen.  Thou  art  an  odious  Fellow ;  thy 
Name  is  hateful  to  all  England  for  thy  Pride. 

Ralegh.  It  will  go  near  to  prove  a  mea- 
furing  Caft,  between  you  and  me,  Mr.  At- 
torney. 

Then  Mr.  Attorney  produced  Lord  Cobham1  s  Other  Evl- 
Letter,  wherein  he  fays,  Ralegh  lent  to  him  in  *»«  ?w- 
the  Tower y  to  retract  what  he  had  faid.     To  ^"^ 
which  Ralegh  anfwered,    he    confeffed  he  did 
fend  a  poor  Fellow,  to  throw  a  Letter  into  his 
Window,  with  thefe  Words,  viz.  You  know  you 
have  undone  me:  Now  write  three  Lines  to  jufiify 
me. 

The  Lord  Chief  Juftice  then  demanded  of 
the  Prifoner,  what  he  faid  to  his  being  promifed 
a  Penfion  of  1 500  /.  per  Annum. 

To  which  he  anfwered,  Cobham  was  a  bafe, 
difhonourable,  poor  Soul:  And  the  Chief  Ju- 
ftice replied,  I  perceive  you  are  not  fo  clear  a 
Man  as  you  have  protefted  all  this  while. 

During  the  Trial,  the  Lord  Admiral  Notting-  The  Lady 
bam,  being  in  Court  with  the  Lady  Arabella,  Arabella 
flood  up,  and  declared,  that  the  Lady  protefted,  f0fefe\ 
upon  her  Salvation,  that  fhe  never  dealt  in  any  cejice 
of  thofe  Things,  and  fo  defired  him  to  inform 
the  Court :  She  acknowledged,  indeed,  fhe  re- 
!  ceived  a  Letter  from  the  Lord  Cobham,  to  pre- 
pare 
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pare  her  ;  but  fhe  laught  at  it,  and  immediate-. 
Iy  fent  the  Letter  to  the  King. 

The  whole  Evidence  being  given,  and  ram- 
med up,  the  Jury  withdrew,  and.  within  a 
Quarter  of  an  Hour,  brought  the  Prifoner  in 
guilty;  and  Judgment  paffed  on  him,  as  a 
Traitor. 

Never  was  Man  '  convicted  on  fo  (lender  an 
Evidence.  There  was  nothing,  but  the  Deposi- 
tion of  the  Lord  Cobbam,  that  affected  him  ; 
and  that  he  had  folemnly  retracted  :  And,  even 
this  Witnefs  was  not  produced  in  Court,  the 
Judges  declaring  it  was  not  neceffary  ;  and, 
that  the  Statute  of  the  5th  and  6th  Edw.  VI. 
( which  requires  that  two  Witneffes  fhould  give 
their  Evidence,  viva  voce,  in  Cafes  of  Treafon) 
was  repealed.  But  it  is  remarkable,  that  in 
this,  and  the  former  Trials,  where  the  Court 
declared,  that  Statute  was  not  in  Force,  they 
never  fpecified  by  what  Act  it  was  repealed. 
And,  indeed,  there  is  no  fuch  Act  in  the  Sta- 
tute-Book :  So  that,  whether  Sir  Walter  was 
guilty  or  not,  both  he  and  many  more  were 
unjuftly  convicted,  in  that  Age,  for  want  of 
two  Witneffes  produced  perfonally  againft  them, 
as  the  Law  required.  It  is  obfervable,  that 
fome  Judges  ufed  only  to  affirm,  that  the  Law 
was  inconvenient,  and  the  Crown  could  not  have 
Juftice  done,  if  that  Opinion  prevailed.  And 
Sir  Edward  Coke,  the  Attorney-General,  at 
this  Trial,  fays,  That  the  Crown  cannot  ft  and  a 
Tear  upon  the  King  his  Mafter's  Head,  if  a  Trai- 
tor could  not  be  condemned  by  Circumftances ;  and, 
therefore,  feems  to  argue,  there  was  a  Neceffi- 
ty  that  Statute  fhould  be  jufpended,  in  Favour  of 
the  Crown  :  But  this  great  Lawyer  does  not  at-, 
"tempt  to  mew,  by  what  Act  the  5th  and  6th  of 
Edw.  VI.  cap.  11.  was  repealed.  He  appears 
alfo,  in  his  Crown-Law,  to  have  been  of  an- 
other Opinion.  But  the  moil  trifling  Evidence 
that  ever  was  given,  was  the  Teftimony  of 
Dyer  at  this  Trial,  who,  in  order  to  influence 
the  Jury,  declared,  he  heard  a  Gentleman  fay 
at  Lisbon,  Don  Raleigh,  and  Don  Cobham,  would 
cut  the  King's  Throat  before  he  was  crowned. 

Give  me  leave  to  obferve  further,  that  no- 
■  thing  could  leffen  Sir  Edw.  Coke's  Charadter 
more,  than  his  Conduct  at  this  Trial.  To  fee 
the  Infolence,  the  Violence,  and  fcurrilous  Lan- 
guage, he  ufed,  to  run  down  a  Man  of  Quality 
and  Honour,  who  had  been  fo  eminent  in 
the  Service  of  his  Country  :  To  fee  him  wreft- 
ing  and  perverting  the  Law,  contrary  to  his 
own  Opinion,  and  Confcience,  to  come  at  the 
Blood  of  an  innocent  Man  ;  and  this,  either  to 
make  his  Court  to  the  new  King,  or  out  of 
Malice  to  the  Prifoner  ;  muft  give  every  Man 
a  very  mean  Opinion  of  this  Lawyer.  And 
whoever  have  attended  the  Trials  of  State  Pri- 
foners,  may  have  obferved  much  of  the  like 
Pra&ice  in  this  Age.  We  have  feen  Gentlemen 
of  the  Long  Robe,  Men  of  confiderable  For- 
tunes, whofe  Neceffities  could  not  prompt  them 
to  take  away  any  Man's  Life,  one  would  think, 
for  a  little  fordid  Pelf,  labouring  with  all 
their  Might,  and  ufing  all  their  Skill  and  Ora- 
tory, to  hunt  down  Men  marked  out  for  De- 
finition •,  and  this,  perhaps,  with  no  Malice 
to  the  Parties,  or,  with  any  other  View,  than 
that  of  being  advanced  from  the  Bar  to  the 
Bench ;  obferving,  that  the  Cutting  of  Throats, 


or  ruining  a  Man  by  Colour  of  Law,  when  fome 
vile  Minifter  required  it,  was  the  ready  Road 
to  Preferment.  But,  whatever  Reward  thofe 
Time-fervers  may  expect  in  this  World,  they, 
furely,  never  think  of  a  Day  of  Retribution 
in  the  next. 

Sir  Walter  Ralegh,  having  remained  fourteen  J'^Wal- 
Years  in  the  Tower,  was  fetat  Liberty  ;  and,  tcv'lFB)'- 
finding   the   Government  in  great  Diftrefs  for  Guiana. 
Money  at  that  Time,  propofed  an  Expedition 
to  Guiana,  on  the  Continent  of  America,  in  or- 
der to  poffefs  himfelf  of  a  Gold  Mine,  he  had 
formerly   difcovered :  Which  the  Miniftry  lis- 
tened to  with  a  great  deal  of  Pleafure  ;  and  fome 
Gentlemen  of  Quality   and  Fortune,  with   fe~ 
veral   confiderable  Merchants,   contributed    to 
the  Expedition.     But  Sir  Walter  arriving   with 
ten  Ships  at.  the  Mouth  of  the  River  Oronoque, 
and  detatching  five  Companies  of  Soldiers,  un- 
der the  Command  of  his  Son  Captain  Ralegh  and 
Captain  Kemijh,  to  fail  up  and  down  the  River, 
in  Search  of  the  Mine  ;    they  found  the  Ave- 
nues to  it  fo  well  fortified  by  the  Spaniards,  that 
after  a  fruitlefs  Attack,  in  which  Captain  Ra-  His  Sou 
teigh   loft   his   Life,  Kemijh   returned  with  the  *»#«*■ 
Boats  to  the  Fleet. 

Sir  Walter,  deeply  afflicted  with  his  Son's  tih  Friend 
Death,  and  the  Mifcarriage  of  the  Attempt,    it  f:?,™^' 
is  faid,  reproached  Kemijh,  telling  him,  he  had  ^dr' 
ruined  him,   by  patting  him  upon  fo  impracti- 
cable an  Enterprize  :  Which    Captain   Kemijh 
laid  fo   much  to  Heart,  that  he  retired  to  his 
Cabbin,  and   fhot    himfelf;    and,  finding  the 
Shot   had  not  reached   his  Vitals,    afterwards 
ftabbed  himfelf  with  a  Knife  in  feveral  Places, 
of  which  Wounds  he  died. 

But  I  am  apt  to  think,  that  Sir  Walter  ra-  In  Doubt, 
ther  reprimanded  Kemijh,  for  attacking  the  Spa-  'FheJboM 
niards,  than  for  advifing  him  to  undertake  this  ™tUTn 
Expedition ;  for  this  it  was,  that  rendered  him 
obnoxious  to  the  Government:  We  were,  then, 
in  full  Peace  with  Spain  ;  and,  it  was  very  na- 
tural to  fuppofe,  that  the  Spaniards  would  de- 
mand Satisfaction,  for  falling  upon  their  Settle- 
ments ;  which  Sir  Walter's  Commifiion  never 
authorized  him  to  do.     It  is  highly  probable, 
that  the  Spaniards   were  not  poffeffed  of  thofe 
Mines,  when  Sir  Walter  firft  difcovered  them ; 
and,  even  when  he  undertook  this  Enterprize, 
neither  the  Miniftry,   or  he,     knew  the  Spa- 
niards had  fortified  them  ;   or  we  fhould  never 
have  attempted  to  have  fettled  there,  and  difo- 
bliged  an  Ally  the  King  was  then  fo  fond  of, 
and  actually  engaged  with  in  a  Treaty  of  Mar- 
riage,   between  his  Son,   Prince  Charles,    and 
the    Infanta  :     Therefore    it     appears,    when 
Captain  Kemijh  had  committed   Hbftilities  a- 
gainft  the  Spaniards,  Sir  Walter  and  all   that 
were  with  him   gave  themfelves  over  for  loft, 
and  propofed   failing  for  France,  or  Italy,   as 
fome    of  his  Ships  actually    did  :    Only   Sir 
Walter  and  four  Ships,   returned   to  Ireland; 
where  he  propofed  to  remain  till  he  had  made 
his  Peace.     But,  being  encouraged,  to  venture 
home,  by   fome   falfe  or  indifcreet  Friends,  he  *  .         . 
no  fooner  landed  but  he  was  taken,   and  com-  efcapela- 
mitted  to  the  Tower,   from  whence  he  made  his  gain. 
Efcape  •  but,  being  re-taken,  was  ordered  to  be  Re  taken, 
executed,  by  Vertue  of  a  Sentence  that  had  paffed  ^j8' 
on  him  fifteen  Years  before,  to  give  the  Spaniards  M 
Satisfaction :  Though  the  Treafon,  he  had  been 
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nSoj.  condemned  for,  was,  his  being  a  Penfioner  to 
i  itC^J  j  Spain,  and  inviting  the  Spaniard  to  invade  the 
Kingdom.  An  Offence,  which,  if  he  had  been 
guilty  of  it,  all  the  World  looked  upon  as  par- 
doned •,  Sir  Walter  being  not  only  fet  at  Liberty, 
but  conftituted  General  and  Admiral,  by  a 
a  Commifiion  that  gave  him  Power  of  Life 
and  Death,  and  even  of  pardoning  capital 
Offences  in  others  i  which  could  not  have  been 


executed  by  a  Perfon  attainted  of  High-Trea-  1603.. 
fon,  unlefs  he  had  been,  at  leaft  (virtually)  \]^J\ 
pardoned  by  the  King  :  However,  the  Lawyers, 
it  feems,  gave  it.  as  their  Opinion,  that  no- 
thing but  exprefs  Words  could  amount  to  a 
Pardon  of  Treafon  ;  and  he  was  thereupon  be- 
headed, the  29th  of  Oclob.  1 61 8.  in  the  66th 
Year  of  his  Age. 


,  j2t  The  Cafe  of  a  Return  of  a  Knight  of  the  Shire,  for  the  \%± 
County  of  Bucks,  between  Sir  Francis  Goodwin,V/W 
and  John  Fortescue,  i 6o\.   i  Jac. I. 


Good- 
win'j  Cafe 


AKniglt  /"\N    Thurfday,    the   2 2d  of  March,    Sir 

returned,     \^_y  William  Fleetwood,  Knight  of  the  Shire 

mfrPeB^  for  the  County  of  Bucks,    moved  the  Houfe, 

Clerk*  of*  on  the  Behalf  of  Sir  Francis  Goodwin,  who  had 

the  Crown,  been  returned  one  of  the  Knights  of  the  Shire 

lecaufe  he  for  the  faid  County,  and  refufed  by  the  Clerk 

was  cut-    0f  ^g  Crown,  becaufe  he  was  outlawed,  (and 

awe '  '■     thereupon  a  fecond  Writ  iffued,  and   Sir  John 

Forte/cue  returned-,)  that  this  Return  might  be 

examined,  and  Sir  Francis  Goodwin  received  a 

Member  of  the  Houfe. 

Whereupon  it  was  ordered,  that  Notice  mould 
be  given  to  the  Clerk  of  the  Crown,  to  appear 
at  the  Bar  the  next  Morning,  and  bring  with 
him  all  the  Writs  of  Summons,  Indentures,  and 
Returns  of  Elections,  for  the  County  of  Bucks, 
this  laft  Parliament  -,  and  that  Notice  mould 
be  given  to  Sir  Francis  Goodwin,  to  attend  in 
Perfon,  and  reprefent  the  State  of  his  Cafe, 
Ore  tenus. 

The  Clerk  of  the  Crown  attended  accord- 
ingly, the  next  Day,  with  the  Writs,  &V.  and 
Sir  Francis  Goodwin,  having  made  a  Reprefenta- 
tion  of  his  Cafe,  was  ordered  to  withdraw  •, 
and,  after  a  long  Debate,  the  Queftion  being 
Received    put,  Whether  Sir  Francis  Goodwin  was  lawfully 
h ihe       elected,  and  returned,  One  of  the  Knights  for 
witMaT  ^uc^s->  atlc*  ought  to  be  admitted  and  received 
tog.     "  '  as  a  Member  of  that  Houfe  ?  It  was  refolved  in 
the  Affirmative ;   and  thereupon  the  Clerk  of 
the  CroWn  was  commanded  to  file  the  firft  In- 
denture of  Return  ;  And  it  was  Ordered,  that 
Sir  Francis  mould  immediately  take  the  Oaths, 
and  his  Place  in  the  Houfe  ;    which  he  did  ac- 
cordingly.   On  Tuefday,  the  27th  of  March, 
1604.  Sir  Francis  Bacon,  reporting  a  Conference 
with  the  Lords,  on  another  Subject:,  faid,  the 
the  Lords  Lords  touched  On  the  Cafe  of  Sir  Francis  Good- 
en<?l'reJ"~  win,  and  defired  to  be  more  particularly   in- 
w*     formed,    concerning   it,    by  that  Houfe ;    But 
Anfwer  was  made  (by  the  Committee  of  the 
Commons)  that  they  had  no  Warrant  from  the 
Houfe  to  fpeak  to  it. 

The  fame   Day   a  Meffage  came  from  the 

Lords,  defiring,    that  the  Committee  of   the 

Commons  might,  at  the  next  Conference,   be 

authorifed  to  treat,  concerning  the  Cafe  of  Sir 

VheCom-    Francis  Goodwin,  Knight  of  the  Shire  for  Bucks. 

momrefufe      Which  Meffage  being  debated,  it  was  urged 

*ncewth«t  ty  fome  Members,  that  they  ought  not  to  give 

SubjeB.  2 


an  Account  to  the  Lords  of  their  Proceedings 
in  the  Houfe  :  But  that  the  Speaker  fhould  re- 
prefent to  his  Majefty,  that,  as  the  Judgment  of 
Sir  Francis  Goodwin's  Cafe  had  paffed  the  Houfe, 
it  ought  not  to  be  reverfed  by  them :  And  a 
Precedent  of  the  27th  ofEliz.  was  cited  •,  where 
a  Bill,  brought  down  from  the  Lords,  being 
rejected,  on  the  firft  Reading,  and  the  Lords 
fending  to  demand  a  Reafon  of  their  Judgment, 
it  was  denied  to  yield  any  Reafon.  j 

And  the  Queftion  being  put,  Whether  they 
fhould  confer  with  the  Lords,  on  the  Cafe  of 
Sir  Francis  Goodwin  ?  It  paffed  in  the  Negative : 
And  the  Commons  fent  a  Meffage  to  the  Lords, 
that  they  conceived,  it  did  not  ftand  with  the  Ho-* 
nour  and  Order  of  the  Houfe,  to  give  an  Ac- 
count of  their  Proceedings. 

This  produced   another   Meffage  from  the  His  Ma- 
Lords,  importing,  that  their  Lordfhips  taking  ./V/ty  inter* 
notice  of  the  Return  of  the  Sheriff  of  Bucks  to  Mes- 
the  King,  his  Majefty  conceived  himfelf  en- 
gaged,   and   touched  in   Honour,    that  there 
fhould  be  a  Conference  between  the  Houfes  on 
that  Subject. 

Whereupon  the  Commons  moved,  to  have  t^  ^^ 
Accel's  to  his  Majefty  ;    and  Eight  the  next  mom  offer 
Morning   being  appointed  for  their  attending  M'  Majejiy 
him,  a  Committee  was  appointed  to  attend  his  ^?JW*W 
Majefty,  with  the  Speaker,  and  relate  the  Rea-  %^'ment. 
fons  of  their  Proceedings,    in  the  Cafe  of  Sir 
Francis  Goodwin  ;  which  the  Committee  did  ac- 
cordingly. 

On  Thurfday,  the  29th  of  March,  1604. 
Mr.  Speaker  related  what  he  had  delivered  to 
the  King,  by  Warrant  from  the  Houfe  the 
Day  before,  and  his  Majefty's  Anfwer. 

He  faid,  he  delivered,  1 .  The  Manner  and 
Matter.  2.  Such  Precedents  as  had  been 
vouched  and  flood  upon  ;  and,  3.  He  opened 
the  Law  of  Elections. 

1.  The  Writ  of  Summons,  dated  the  laft  of?/k£7«> 
January,  was  duely  iffued.     The  Liberty  was tio* <fue1y 
free,  by  that  Writ,  to  chufe  in  pleno  comitatu.       e' 
The   Election  was    made,    according  to  that 
Writ,  and  the  Indenture  duely  returned  5  and 
therefore  it  was  adjudged  by  the  Houfe,  that 

this  firft  Election  being  good,  the  fecond  was 
confequently  void. 

2.  As  to  the  Outlawry  againft  Sir  Francis 
Goodwin,  there  was  one  profecuted  againft  him, 

.  at 
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1605-4.    at the  JSuit  of  John/on,  31  Elizi  for  60  /.  laid 

1  Jac.  I.  ^.  trie   Huftings,    London.      Another    at  the 

s^*>rK->  Suit  of  one  Hacker,  for  16  I.  39  ii«z,  That  Sir 

Francis  had  been  fince  chofen,  admitted,  and 

ferved  as  a  Member  of  this  Houfe,  in  feveral 

Parliaments  holden,  39  &  43  £fe. 

That  the  Outlawry  remained  in  the  Huftings, 
fo  as  the  Law  could  take  no  notice  of  it  ;  nei- 
ther was  it  pleadable. 
Precedents       i  Eliz.  One  Smith  was  found  outlawed,  and 
«f Outlaws  privileged  by  the  Houfe. 
PaWivf-"'       23  ®*z%  Vaughan  outlawed,   and*  on  a 

menu        Divifion,  voted  to  be  privileged :  Carried  by 
fix  Voices. 

Mr.  John  Kittegrew,  having  fifty  two  Out- 
lawries returned  againft  him,  was  admitted  to 
ferve  in  the  Houfe. 

Six  William  Harecourt,  eighteen  Times  out- 
lawed, was  admitted  to  ferve. 
The  Out-       The  fuppofed  Outlawry  againft  Sir  Francis , 
jawry  me-  3 1  Eliz.  was  no  Outlawry  at  all ;    no  Procla- 
gutar,        rnations  being  made  in  the  County  where  he 

dwelt. 
General  The  general  Pardons  of  the  29  &  43  Eliz. 
Pardons  were  g00cj  jn  Outlawries  againft  all,  but  the 
fme.  Parties,  at  whofe  Suit  they  were  profecutedi 
9 %e  Sheriff  That  the  Sheriff  was  no  Judge  of  the  Out- 
710  Judge  lawry,  nor  could  take  notice  it  was  the  fame 
of  tie  Out-  Man,  and  therefore  could  not  properly  return 
lawry-       him  outlawed. 

The Kings  To  which  his  Majefty  anfwered,  He  was  in- 
jnfaer.  different  which  of  the  two  was  chofen :  Nor 
had  he  any  Defign  to  impeach  their  Privilege  ; 
All  their  but,  fmce  they  derived  all  their  Privileges  from  him, 
Privileges  and  by  his  Grant,  he  expelled  they  fhould  not  be 
derived  turned  againft  him :  That  there  was  no  Prece- 
Qlown'  ^ent  fuited  this  Cafe  fully  :  Either  they  were  in 
the  Times  of  Minors,  of  Tyrants,  of  Wo- 
men, or  of  fimple  Kings. 
That  the  By  Law,  that  Houfe  ought  not  to  meddle 
Chancery  with  Returns,  being  all  made  into  Chancery  ; 
ought  to  and  ought  to  be  corrected,  or  reformed  >  in  that 
^Returns.  Ccwrt  only,  into  which  they  were  returned; 
Th  t  Our  ^nc*  tnat  lt  was  t^e  Opmi°n  °f  a^  the  judges, 
laws  ought  that  Matter  of  Outlawry  was  a  fufficient  Caufe 
not  u fit  of  Difmiflion,  of  any  Member  out  of  the 
*»  the  Houfe  ;  and  that  Sir  Francis  Goodwin  was  out- 
™ittJe-  lawed,  according  to  the  Laws  of  the  Land. 
The  King  It  was>  therefore,  his  Majefty 's  fpecial  Charge* 
orders  them  i.  That  the  Courfe  already  taken,  fhould  be 
to  debate  truly  reported.  2.  That  they  fhould  debate  the 
the  Matter  Matter,  and  refolve  among  themfelves.  3.  That 
confer  with  tney  fhould  admit  of  a  Conference  with  the 
the  Judges,  Judges  ;  and,  4.  That  they  fkould  makeaRe- 
&c.  port  of  all  their  Proceedings  to  the  Council. 

*the  Com-  In  the  Debate  upon  this  Report,  it  was  faid, 
mons  dif-  that  now  the  Cafe  of  Sir  John  Forte/cue,  and 
pute  thefe  gjr  ~pranc'n  Goodwin,  was  become,  the  Cafe  of 
among  ^e  wn°le  Kingdom  :  That  old  Lawyers  for- 
tbemfelves.  get,  and  commonly  interpret  the  Law,  accord- 
ing to  the  Time. 

That,   by   this  Courfe,  the  free  Election  of 

the  County  was  taken  away ;    and  none  could 

be  chofen,  but  fuch  as  pleafed  the  King  and 

Refihe  to  Council  •,  and  that  they  ought,  therefore,  with 

maintain    Fortitude,    to  maintain  their  Privilege  -,  which 

their  Pn-  cou]d  not  be  conftrued  a  Contempt,  but  merely 

a  Maintenance  of  their  common  Right,  which 

their  Anceftors  had  left  them  :  And  it  was  juft 

and   fit   they   fhould   transfer  them  to  Pofte- 

rity. 

No  2.  1 


.1     At.  length,    it  was  refolved,  to  prefent  his  1603-4. 
Majefty,  in  Writing,  with  the  Reafons  of  their  \ ,  Jac  \± 
Resolutions,     in   Sir  Francis  Goodwin's   Cafe,  jgutoffer 
which  were  of  the  following  Tenor.  his  Ma- 


To  the  King's  Moft  Excellent  Majefty,  the  humble  ft]Kea~ 
-Anfwer  of  the  Commons  Houfe  of  Parliament, 
to  his  Majeftf  s  Objections  in  Sir  Francis  Good- 
win'.? Cafe  : 

1.     A    S  to  that  Objection,  that  they  affumed 
J~\  a  Power  of  examining  Elections  and 
ReturnSj  which  belonged  to  the  Court  of  Chan- 
cery t 

They  anfwer,  That,  until  the  7th  of  Hen.  IV. 
all  Parliament  Writs  were  returnable  into  the 
Parliament,  and  confequently  examinable  there : 
But   in  that  Year,  a  Statute  was   made,    that 
thenceforth  every  Parliament  Writ  fhould  be 
returnable  in  Chancery,  however  the  Power  of  fheyjhew 
the  Parliament  to  examine  and  determine  Elec-  ^m°Ir- 
tions  remained  ;    for  fo  the  Statute  had  been  ways  de- 
always  expounded  fince  :  And  for  that  Purpofe,  termined 
the  Clerk  of  the  Crown  ufed  to  attend,  all  Par-  R*t™H- 
liament  Time,  upon  the  Commons  Houfe,  with 
the  Writs  and  Returns :  And  the  Parliament  al- 
ways  appointed   Committees,    for  examining 
Controverfies,    concerning  Elections  and  Re- 
turns.    During  which  Time,  the  Writs  and  In- 
dentures remain  with  the  Clerk  of  the  Crown  -9 
and  after  the  Parliament  ended,    and  not  be- 
fore, are  delivered  to  the  Clerk  of  the  Petty 
Bag  in  Chancery,  to  be  kept  there. 

As  to  Precedents :,    In  the  29th  of  Eliz.,  after  Pffedtsiti 
one  Writ  awarded  into  Norfolk,  for  Choice  of  °f  '*' 
Knights,  and  Election,  made  and   returned j  a 
fecond  was,    before  the   Parliament  Day,    a- 
warded  by. the  Lord  Chancellor,  and  thereupon 
another  Election  and  Return  made  :  And  the 
Commons  being  attended,  with  both  Writs  and 
Returns,  by  the  Clerk  of  the  Crown,  allowed 
the  firft,  and  rejected  the  fecond;     So  in  the 
23d  of  Eliz.  a  Burgefs  was  returned  dead,  and 
a  new  one  chofen,  and  returned  by  a  new  Writ. 
For  the  Party,  that  was  returned  dead,  appear- 
ing, the  Commons,  notwithftanding  the  She- 
riff's Return,  admitted  the  firft  chofen,  and  re- 
jected the. fecond.     The  fame  23d  Year,  a  Bur- 
gefs, chofen  for  Hallt  was  returned  Lunatick, 
and  a  new  one  chofen  j  upon  a  fecond  Writ : 
And  the  Commons ,  finding  the  Return  of  Lu- 
nacy to  be  true,  refufed  the  firft :  But  if  it  had 
been  falfe,  they  would  have  received  him.     In 
the  43  Eliz.  the  Sheriff  of  Rutland/hire  return- 
ed himfelf  elected  :  The  Commons,  finding  he 
was  not  eligible  by  Law,  fent  a  Warrant  to  the 
Chancery,  to  chufe  a- new.     The  fame  43d  Yea r^ 
a  Burgefs  was  chofen  for  two  Boroughs.     The 
Commons,     after  he  had    made  his  Election 
which  he  would  ferve  for,  fent  a  Warrant  to 
the  Chancery,  for  a  Writ,    to  chufe  a-new,  for  ^ 
the  other  Borough  :  All  which  proves  the  Chan-  f*'9jKr' 
eery  to  be  a  Place  appointed  to  receive  the  Re-  chure  t^e 
turns,  and  keep  them  for  the  Parliament ;  but  Houfe  of 
not  to  judge  of   them.      The   Inconvenience  Commons, 
would  be  great,  if  the  Chancery  might,    upon  '£<Jhe 
Suggeftions,  or  Sheriffs  Returns,    fend  Writs  „  sheriffs, 
for  new  Eleftions,  and  thefe  not  fubject  to  Ex-  were 
aminations    in  Parliament  •,    for  fo,    when   fit  Judge*  of 
Men  were   chofen,    the  Lord  Chancellor,   or Retfirj" 
Sheriffs,    might  difplace  them,  and  fend  out 
P  new 
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1603-4.    new  Writs,  till  fome  were  chofen  to  their  Li- 

cfe4» king- 

2.  As  to  that  Objection,  that  they  had  pro- 
ceeded with  too  much  Precipitation ;  and  be- 
ing but  half  a  Body,  and  no  Court  of  Record 
alone,  they  had  refufed  a  Conference  with  the 
Lords,  the  other  half  •,  they  anfwered,  that 
they  debated  this  Cafe  with  as  much  Delibera- 
tion, as  others,  of  the  like  Nature,  ufed  to  be 

Vbe  UJl  debated  in  Parliament,  calling  the  Clerk  of  the 
Jp'i*  ™11'  Crown  before  them,  and  viewing  both  the 
being  re"°  "Writs  and  Returns  -,  and  finding  the  latter  Writ 
turned  at  was  awarded,  and  fealed,  before  the  Chancery 
the  time  of  was  repoffeffed  of  the  former,  they  held  it 
awarding  clearly  to  be  a  Fault  in  Law,  and  proceeded  to 
ejecon  ■  §entence>  wjtj1  the  iefs   Regard  to  the    latter 

Election  :  And  as  to  their  refufing  a  Conference 
<fhe  hrds  wjth  tne  Lords,  there  was  none  defired,  till 
'Cbnfennle  ^^  kac*  given  their  Judgment;  and  then  it 
till  the  '  could  not  be  revoked.  However,  they  pro- 
Ihingwas  ceeded  with  all  Diligence,  to  lay  the  Matter 
determined,  before  his  Majefty  :  And  though  they  were  but 

Part  of  a  Body,  as  to  the  making  of  new  Laws ; 
And  had  yet?  for  any  Matter  of  Privilege  of  their  own 
7owith t0  ^oufe,  they  were,  and  ever  had  been,  a  Court 
their  Pri-  °f  themfelves,  of  fufficient  Power  to  difcern 
•uileges,      and  determine,  without  their  Lordfhips,  as  their 

Lordfhips  have  ufed  always  to  do  for  theirs, 

without  them. 

3.  As  to  the  third  Objection,  that  they  had, 
by  their  Sentence  of  receiving  Goodwin,  ad- 
mitted, that  Outlaws  might  be  Law-Makers, 
which  was  contrary  to  all  Laws, 

8heyjbe<w  They  anfwered,  that  notwithstanding  the 
the  Out-  Precedents  they  had  exhibited,  of  Outlaws  in 
lawry  to  perfona]  Actions  being  admitted  into  the  Houfe, 
Jar.  they  were  ready  to  pafs  an  Act,  for  the  exclu- 

ding all  Outlaws  for  the  future :  But  that,  in- 
deed, Goodwin  was  not  legally  outlawed,  at  the 
Time  of  his  Election.  For  whereas  the  Party 
outlawed,  ought  to  be  five  Times  proclaimed, 
to  appear  in  the  Sheriff's  County  Court ;  and 
then,  not  appearing,  ought  to  be  adjudged 
outlawed  by  the  Coroners  of  the  County  ;  there 
appeared  no  Record  made  in  the  Huflings  of 
London,  that  Goodwin  was  five  Times  proclaim- 
ed, or  that  the  Coroners  had  given  Judgment 
of  Outlawry  againft  him,  at  the  Time  of  the 
Election  :  But  a  Clerk,  lately  come  to  that 
Office,  had  now,  feveral  Years'  after  Goodwin's 
Election,  made  Entries,  interlined  in  a  new 
Hand,  that  he  was  outlawed :  To  which  new 
Entries  they  could  give  no  Credit  ;  becaufe  the 
Parties,  at  whofe  Suit  Goodwin  was  fued,  had 
teftified,  by  their  Releafe  in  Writing,  that 
they  never  proceeded  further,  than  to  take  out 
the  Writ  of  Exigent,  for  an  Outlawry  •  and 
being  then  paid  their  Money,  defifted  in  their 
Suit ;  fo  that  Goodwin  was  not  five  Times  pro- 
claimed, or  adjudged,  outlawed  :  And  it  was 
ufual  to  fpare  that  Proclamation,  and  Judgment, 
if  the  Party  called  not  for  it.  2.  The  Writ  of 
Exigent,  by  which  the  Sheriff  was  commanded 
to  proclaim  him  five  Times,  was  not  legally 
returned,  or  certified,  by  Certiorari ;  without 
which,  Goodwin  could  not  be  difabled,  as  an 
Outlaw  :  And  befides,  the  two  Parliament  Par- 
dons had  cleared  the  Outlawry,  if  there  had 
been  any  :  And  they  could  not  but  obferve,  the 
extraordinary  Steps  that  had  been  taken,  to 
make  Goodwin  an  Outlaw,  fince  his  Election, 


viz.  by  procuring  the  Outlawry  to  be  returned,    1605-4- 
in  the  Name  of  the  Sheriffs,  that  ferved  feven  l  Jac«  r- 
Years  before,  and  had   been  long  dead,    and  ^^^^ 
now  a  Return  made  of  the  old  Exigent ;  which 
could  be  for  no  other  End,  than  to  difable  him  to 
fit  in  the  Houfe,    the  Party  being  long  fince 
fatisfied  his  Debt. 

Thefe  Reafons  were  delivered  in  Writing  to 
a  Committee  of  the  Houfe  of  Lords,  by  Sir 
Francis  Bacon,  and  feveral  Members  of  the 
Commons,  appointed  for  that  Purpofe  :  And 
the  Committee  of  the  Commons,  at  the  fame 
Time,  by  the  Order  of  their  Houfe,  defired 
their  Lordfhips,  that  fince  they  had  nearer  Ac- 
cefs  to  his  Majefty,  they  would  co-operate  with 
them,  for  the  King's  Satisfaction. 

Thefe  Reafons  being  communicated  to  his  Ihe  King's 
Majefty  by  the  Lords,     his  Majefty  fent  for  RtPlf' 
the  Speaker  of   the   Commons,  and  told  him, 
he  had  received  a  Parchment  from  the  Houfe : 
Whether  it  were  an  abfolute  Refolution,    or 
Reafons,  to  give  him  Satisfaction,    he  knew 
not  •  but  protefted,  he  had  as  great  a  Defire  to 
maintain  their  Privileges,  as  ever  Prince  had, 
or  they  themfelves.      He  had  confidered    the 
Matter,  and  heard  his  Judges  and  Council,  and 
was  now  diffracted  in  Judgment.      Therefore,  Heinffls 
for  his  further  Satisfaction,    he   defired,     and  on  a  Con- 
co.mmanded,    as  an    abfolute    King,    that  there -^^^ 
might    be   a  Conference  between  the     Houfe  judges, 
and  the  Judges  ;  and  that  his  Council  might  be  before  the 
prefent  •,  not  as  Umpires  to  determine,  but  to  p Ytvy 
report,  indifferently,  on  both  Sides.  q°beCom- 

Whereupon,  the  Queftion  being  put,  Whe-  mom  ^.^ 
ther  to  confer  with  the  Judges,  in  the  Prefence  to  it. 
of  the  King's  Council  ?  It  was  refolved  in  the 
Affirmative,  and  a  felect  Committee  appointed 
for  the  Conference  :  And  it  was  further  refolved, 
upon  the  Motion  of  Mr.  Lawrence  Hyde,  that 
the  faid  Committee  fhould  infift  upon  the  For- 
tification and  explaining  of  the  Reafons  and 
Anfwers,  delivered  to  his  Majefty  •,  and  not 
proceed  to  any  other  Argument,  or  Anfwer, 
what  Occafion  foever  moved  in  the  Time  bf 
the  Debate. 

On  Wednefday,    the    nth  of   April,    Sir  ^«  Con- 
Francis  Bacon  was  called  upon  by  the  Houfe,  feYeri<:^re~ 
to  make  a  Report  of  the  late  Conference  with  *or  e " 
the  Judges,  in  the  Prefence  of  his  Majefty,  and 
the  Lords  of  the  Council :  But  he  excufed  him- 
felf,  faying,    he   was  not  warranted  to  make 
any  Report :  However,  upon  the  Queftion  be- 
ing over-ruled,  to  make  a  Report,  he  faid,  the 
King  declared,    he  would  be  Prefident  him- 
felf. 

That  this  Attendance  renewed  the  Remem- 
brance of  the  laft,    when  they  departed  with 
fuch  Admiration.     It  was  the  Voice  of  God  in 
Man  ;  the  good  Spirit  of  God  in  the  Mouth  of 
Man.     I  do  not  (fays  Sir  Francis)  fay,  the  Voice  SirF 'rands 
of  God,  and  not  of  Man.     I  am  not  one  of  He-  Bacon's 
rod's  Flatterers.      A  Curfe  fell  upon  him  that     &M' 
faid  it :     A  Curfe  on  him  that  fuffered  it.     We 
might  fay,  as  was  faid  to  Solomon,     We   are 
glad,  O  King,  thai  we  give  Account  to  you,  be- 
caufe you  dtfcern  what  is  fpoken.      But  he  ob- 
ferved,    They    did    more    now    to   King 
James,  than  ever  was  done,  since    the 
Conquest,  in  giving   account  of   their 
Judgments. 

This 
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*Tbe  King 
admits 
them  a 
Court  of 
Record, and 


■new  Elec- 
tion. 


This  was  fpoken  by  Way  of  Preamble. 
How  to  report  his  Majefty's  Speeches :  He  knew 
the  Eloquence  of  a  King   was  inimitable. 

His  Majefty  faid,  The  Caufe  of  this  Meeting 
was,    to  draw  to  an  End  the  Difference   in  Sir 

Francis  Goodwin's  Cafe : If  they  required1 

his  Abfence,  he  was  ready ;  becaufe  he  feared  he 
might   be  thought  interefted,  and  fo   breed  an 

Inequality   on   their    Part: He   faid,   he' 

would  not  hold  his  Prerogative,  or  Honour,  on 
receive  any  Thing  of  his   Subjects :  — That  he 

would  confirm  and  ratify  all  juft Privileges: ■ 

One  Point  was,  whether  they   were  a  Court  of 
Record,  and  had  Power  to  judge  of  Returns. 

JuZToT  As  their  Court  had  Power,  fohad  the  Chancery: 

Returns  And  the  Court  that  firft  had  paffed  their  Judg- 
ment, fliould  not  be  controlled.  The  Chancery 
was  a  Confidentiary  Court  to  the  Ufe  of  the  Par- 
liament, during  the  Time :_  —  Whatever  the 
Sheriff  inferted  beyond  the  Authority  of  his 
Mandate,  was  a  N ligation.  The  Parliament  of 
England  were  not  bound  by  a  Sheriff's  Return  i: 
■  That  their  Privileges  were  not  in  Queftion.  It' 
was  private  Jealoufies,  without  any  Kernel  or' 
Subftance.  He  granted,  It  was  a  Court  of  Re-l 
cord,    and  a  Judge  of  Returns:  And,  in  Con-; 

MvetforackiKon,  moved,  that  neither  Sir  John  Fortefcue,' 
or  Sir  Francis  Goodwin,  might  have  Place : 
With  which  the  Committee  agreed. 

Upon  this  Report,  it  was  faid,  that  the  Com- 
mittee had  Authority,  only  to  fortify  what' 
was  agreed  on  by  the  Houfe  •,  they  had  no 
Authority  to  confent. 

But   the  general   Voice  of  the  Houfe  being, 

Which  the  They  had  done  their  Duty,  it  was  refolved,  that 
Sir  John  Fortefcue,  and  Sir  Francis  Goodwin, 
ihould  both  be  fecluded,  and  a  Writ  IhouldiP 
fue  for  a  new  Choice  j  and  a  Warrant,  from! 
the  Speaker,'  was  directed  accordingly,  for  a, 
new  Writ. 

But  the  Confent  of  Sir  Francis  Goodwin,  iot 
a  new  Election,  was  firft  fignified  to  the  Speaker, 
in  Writing,  before  they  would  come  to  this 
Refolution. 

A  Committee  was,  afterwards,  appointed,  td 
return  his  Majefty  Thanks,  for  his  gracious1 
Prefence,  and  Direction,  in  Sir  Francis  Good-' 
win's  Cafe.  To  whom,  his  Majefty  anfwered, 
That  this  Queftion  was  unhappily  caft  upon 
him :  He  carried  as  great  a  Refpeft  to 
their  Privileges  as  ever  Prince  did  •  their 
Privileges  were  his  Strength:  He  thought  the 
Ground  of  their  Proceeding  was,  their  not 
underftanding,  he  had  intermeddled  before  they 
decided  :  That,  he  thought  alfo,  they  had  no 
wilful  Purpofe  to  derogate  any  Thing  from  him ; 
for  their  Anfwer  was  grave,  dutiful,  and  obe-> 
client :  But,  as  the  Devil  had  unhappily  caft  that 
Queftion  between  them,  fo,  he  faw,  God  had 
turned  it  to  two  great  Purpofes  ;  i .  that  he 
knew,  and  had  approved,  their  Loyalty-  and 
2.  that  he  had  fo  good  an  Occafion,  to  give  a 
Teftimony   of  his  Bounty  and  Grace  *  and,  as 

the  King    tney  came  to  give  him  Thanks,  fo  he  redoubled 

gloVubkem  his  Thanks  to  them :  That  he  had  rather  be  a 
thanks.  King  of  his  Subjects,  than  a  King  of  many 
Kingdoms. 

The  Warrant  for  the  new  Election,  was  of 
the  following  Tenor,  (viz.)  Whereas  the  Right 
Honourable  Sir  John  Fortefcue  Knight,  Chan- 
cellor of  his  Majefty's  Dutchy  of  Lancafter,    and 


Commons 
Agree  to 


And  re- 
turn his 
Adajejty 
^Thanks. 


Ihe  War- 
rant for 
a  new 
Eleftion. 


Sir  Francis  Goodwin  Knight,  have  been  fever al-  J^°4- 
ly  eletled,  and  returned,  Knights  of  the  Shire,  *  Jac" 1 , 
for  the  County  of  Bucks,  to  ferve  in  this  prefent 
Parliament :  Upon  deliberate  Confutation,  and  for 
fame  fpecial  Gaufes  tnoving  the  Commons  Houfe  of 
Parliament,  It  is  this  Day  ordered,  and  required 
by  the  faid  Houfe,  That  a  Writ  be  forthwith  award- 
ed, for  a  new  Eleftion  -of  another  Knight  of  the\ 
faid  Shire  j  and  this  Jhall  be  your  Warrant. 

Dire6tedj  To  my  very  loving  Friend, 
Sir  George  Copp'm  Knight, 
Clerk  of  the  Crown,  in  his 
Majefty's  High  Court  of 
Chancery. 

King  James  appears  to  have  been  mifinform-  Remarks 
ed,  both  as  to  the  Circumftances  of  the  Cafe,  on  Good- 
and  the  Privilege  of  the  Commons.  He  mtl'sCaf«- 
took  it  for  granted,  that  Sir  Francis  Goodwin 
was  legally  outlawed  •,  and,  that  the  Chancery, 
in  that  Cafe,  might  iffue  a  new  Writ,  ■  for  ano- 
ther Election  :  But,  upon  the  Commons  fhew- 
ing  him,  that  the  Outlawry  was  irregular,  and 
that  the  Houfe  were  Judges  of  the  Returns  of 
their  own  Members,  he  feems  to  have  given  up 
both  i  thofe  Points:  And,  as  the  Commons 
would  admit  of  no  Conference  with  the  Floufe 
of  Peers,  on  this  Plead,  after  they  had  given 
their  Judgment,  we  fee  them  reprefenting  to. 
his  Majefty,  that  this  was  the  firft  Time  that 
they  ever  cOndefcended  to  give  a  Reafon  of  their 
Judgment  to  the  Crown. 

As  to  their  Precedents  of  Outlaws  actually 
fitting  in  the  Houfe. ;  I  believe,  it  will  be  ad- 
mitted, that  no  Precedents,  how  numerous  fo- 
ever,  could  juftify  fuch  a  Practice,  either  in 
Law  or  Reafon  :  That  a  Man,  who  has  loft 
all  the  Benefits  of  the  Law,  and  of  an  EnglifJj 
Subject,  fhould  commence  a  Lawgiver,  and 
have  the  Difpofal  of  other  Mens  Lives,  and 
Fortunes :  This  feems  very  abfurd ;  and  the 
Commons  were  fo  fenfible  of  it,  that  they  of- 
fered to  bring  in  a  Bill,  for  excluding  all  Out- 
laws for  the  future  :  But  I  do  not  perceive,  this 
would  have  mended  the  Matter  much,  if  they 
would  fuffer  No-body  to  judge  who  was  an  Out- 
law, but  themfelves.  By  the  fame  Rule,  that 
the  Sheriff  cannot  avoid  returning  a  Candidate 
regularly  outlawed,  one  would  thihk,  he  could 
not  refufe  returning  one,  convicted  of  Treafon, 
and  Rebellion  ;  or,  if  he  pretended  to  apprehend 
fuch  a  one,  after  his  Election,  he  might  be 
called  to  an  Account,  perhaps,  for  invading 
the  Privileges  of  the  Houfe  ;  which,  alone,  can 
determine,  according  to  this  Opinion,  the  Qua- 
lifications of  the  Perfons  elected. 

But,  in  fome  Cafes,  it  is  evident,  that  the 
Sheriff  is  made  Judge  of  the  Qualifications  of 
the  Electors,  as  well  as  the  Elected,  even  by 
Aft  of  Parliament  ;  particularly,  by  the  ;th 
and8th  ox  Will.  III.c.  7.  itis  enacted,  That  if  any 
Return-Officer,  fhall  return  a  Member,  to 
ferve  in  Parliament,  for  any  County  or  Place, 
contrary  to  the  laft  Determination  of  the  Houfe 
of  Commons  of  the  Right  of  Election  in  fuch 
County  or  Place,  fuch  Return,  fhall  be  ad- 
judged a  Falfe  Return.  Here  the  Sheriff  is 
made  Judge  of  what  was  the  laft  Determina- 
tion of  the  Commons,  and,  confequently,  of 
the  Return  ;    and,  it  would  be  very   hard,  if 

he 
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i  <fo4-     he  was  not  •,    becaufe  he    forfeits    an  hundred 

i  Jac.  i.   Pounds,   for  making  a  Falfe  Return,  by  a  pre- 

Ku~s^J  ceding  Act  :  Indeed,  the  Commons,  by  their 

unlimited   Privileges,  may   exclude  the  Ferfon 

the  Sheriff  has  returned  *  but  he  fhall  fit^  and 

vote  in  the  Houfe,  till  fuch  Exclufion. 

By  6  Anne,  c.  y-.  alfo,  the  Candidate  fora 
County,  is  obliged  to  make  Oath,  at  the  Elec- 
tion, that  he  is  poffeffed  of  a  clear  Eftate  of  600 1. 
per  Annum ;  which,  if  he  refufes  to  do,  there  is 
little  doubt  td  be  made,    but  the  Sheriff  may 
lawfully   refufe  the  returning  of  him  ;    and, 
eonfequently,  he  is;,  in  this  Cafe,  Judge  of  his 
Qualifications  (whatever  the  Houfe  may   deter- 
mine afterwards •,)  and,  poffibly,  would  be  li- 
liable  to   the   Penalty  of  100/.  for  making  a 
Falfe  Return,     if  he   mould  return  a   Can- 
didate that  refufed  to  take  the  faid  Oath ;  and, 
if  he  may  refufe  to  return  a  Perfon,  evident- 
ly difqualified  to  fit  in  the  Houfe,  in  one  In- 
flance,  why  not  in  another  ?  If  he  may  judge, 
whether  a  Perfon  is  convicted  of  Treafon^  and 
Rebellion,  why  may  he  not  take  Cognizance 
that  a  Perfon  is  outlawed  ?  they  are  both  Mat- 
ters of  Record.  Indeed*  in  this  Cafe,  the  Out- 
lawry was  not  recorded,  and,  therefore,  could 
be  no  Bar  to  the  Election  ;  but  where  it  is,  and 
the  Sheriff  duly  apprifedof  it,  furely,  the  Houfe 
could  never  cenfure  him*  for  refufing  to  return 
fuch  an  Outlaw  ;  or  fuffer  fuch  a  one,  to  fit, 
and  vote,  in  the   Houfe.    All  the  Queiiion  is, 
If  the  Commons  mould  infill  on  Outlaws  be- 
ing  Members    of  their   Houfe,    whether  the 
Crown,  and    the    Houfe  of  Peers,    may  not 
juftly  refufe  the    pairing  any    Bills,    till  they 
fhould  be  excluded  ?  It  feems  to  have  been  the 
Opinion,  both  of  the  King  and  Lords,    at  that 
Time,  that  they  had  a  Right  to  demand  a  Rea- 
Ibn,  why  the  Commons  admitted  an  Outlaw 
into  their  Body  ?  And  had  the  Party  been  re- 
gularly outlawed,  poffibly  few  People,  at  this 
Day,    will  think  them  much  in  the   Wrong  ; 
for,  by  the  fame  Rule  one  Outlaw  is  admitted 
into  the  Houfe,    a  Majority  of  Outlaws  may 
be  admitted  ;  '  and  it  would  be  very  hard  upon 
the  Kingdom  in  general,   as  well  as  upon  the 
Crown,  and  the  Houfe  of  Peers,  if  the  Lives 
and  Fortunes  of  the  Subjects,  fhould  lie  at  the 
Mercy  of  outlawed  Men  :  To  fay,  we  may  de- 
pend upon  it,  the  Commons  would  never  ad- 
mit fuch  Members,  is  no  Anfwer ;  for,  do  we 
not  fee  this  very  Houfe  of  Commons,    infift 
upon  their  Right,  of  admitting  Outlaws,    and 
producing  numerous  Precedents,  of  Outlaws  fit- 
ting in  their  Houfe  ?  and,  particularly,  of  one 
Ktllegrew,  who  had   two  and  fifty  Outlawries 
returned  againft  him,  and  yet  was  admitted  to 
to  ferve  in  the  Houfe ;  and,  of  Sir  Wm>  Harecourt, 
that  was  outlawed  eighteen  Terms,  and  yet  ad- 
mitted to  ferve. 

We  cannot  wonder,  after  fuch  a  Juftification, 
that  both  the  Crown,  and  the  Houfe  of  Peers,  were 
a  little  alarmed,  and  defired  a  Conference  on  this 
Subject :  Some,  indeed,  have  charged  the  King, 
with  exerting  an  arbitrary,  and  abfolute  Pow- 
er, on  this  Occafion  ;  becaufe  he  faid,  He  de- 
fired,  and  commanded,  as  an  abfolute  King,  there 
might  be  a  Conference,    between  the  Houfe  and 


the  Judges,  on  this  Subject  before  the  Privy-  i&M- 
Council,  And,  it  muft  be  acknowledged,  that  1  Jac-,r- 
the  Wordsj  An  Abfolute  King,  have  a  very  ill  O'V"^ 
Sound  in  England ;  but*  if  it  be  considered, 
that  they  were  fpoken  ex  tempore,  and  attend*- 
ed  with  fuch  qualifying  Sentences*  before  and 
after,  that  the  King  could  never  mean,  he 
thought  himfelf  veiled  with  a  defpotic  and  in- 
controulable  Power,  to  Which,  all  their  Lives, 
and  Privileges  mull  fubmit*  as  fome  People 
would  interpret  them,  there  will  appear  no- 
thing very  ihocking  in  them  i  For,  in  the  firft 
Place,  he  protefts,  he  had  as  great  a  Defire  to 
maintain  their  Privileges,  as  ever  Prince  had*  and 
only  required,  there  might  be  a  Conference,  for 
his  Satisfaction ;  declaring,  that  his  Council 
fhould  not  be  prefentj  as  Umpires,  to  deter- 
mine, but  to  report  the  Matter*  indifferently, 
on  both  Sides.  This  is  not  the  Language  of 
one*  who  looks  upon  himfelf  to  be  poifefTed  of 
abfolute  Power  5  and,  all  that  can  in  reality  be 
made  of  it,  is  no  more  than  if  he  had  faid,  / 
am  informed,  that  you  have  admitted  an  Outlaw 
into  your  Body  ;  and,  as  I  am  your  King9 
I  require  a  Conference,  between  you  and  the 
Judges,  that  I  may  be  informed,  whether  the 
Party  be  really  outlawed,  or  not *  and,  if  he  be* 
whether^  according  to  the  haws  of  England, 
fuch  a  one  can  fit  in  the  Legijlature.  This*  fure- 
ly, he  might  reafonably  require,  as  King  of  Eng- 
land :  There  was  no  Manner  of  Neceffity  ef 
his  ufing  the  Word  Abfolute ;  nay,  the  Word 
was  very  improper,  when  he  declared*  he  would 
be  governed  by  the  Laws,  and  the  Privileges 
of  the  Houfe,  in  the  Matter.  The  moil  that  can 
be  faid,  is,  that  it  was  an  improper,  and  un- 
guarded, Expreffion ;  it  could  never  be  meant 
in  a  bad  Senfe,  becaufe  the  whole  Tenor  of  his" 
Difcourfe  looked  another  Way :  It  could  not 
be  an  unreafonable  Thing,  in  a  King  of  Eng- 
Innd,  efpecially  as  he  came  from  a  foreign 
Kingdom,  and  could  not  be  fuppofed  perfectly 
acquainted  with  our  Laws,  to  defire  to  hear  the 
Legality  of  the  Matter  debated  between  the. 
Commons  and  the  Judges :  This,  furely,  he 
might  have  done,  without  reforting  to  an  abfi- 
lute,  and  unlimited  Power. 

And  laflly,    It  may  be  obferved,    that  his 
Majeity  was  fo  far  from  exerting  an  abfolute 
Power  upon  the  Occafion,  that  he  compromifed 
the   Matter    with  the    Commons,    and   both 
Sides  agreed  to  a  new  Election  :  His  Actions, 
therefore,  were  very  far  from  being  arbitrary, 
however  his  Words  might  be  interpreted.     And 
it  is  obfervable,  how  very  cautious  the  Com- 
mons were,  that  they  might  not  appear  to  be 
biaifed,  or  influenced,  by  the  King,  or  any  o- 
ther,    in    their  Determination*    for,    in  their 
Warrant  for  a  new  Election,  they  do  not  fo 
much  as  mention,    that   his  Majeity,    or  the 
Houfe  of  Peers,  had  interpofed  :    They   only 
fay,  That  for  fome  fpecial  Caufes  moving  the  Com- 
mons Houfe,  they  award  a  Writ  for  a  new  Elec- 
tion.    They  make  it  entirely  their  own  Act ; 
and  the  King  was  fo  far  from  exercifing  an  ab- 
folute Power,  to  compel  them  to  this,   that  he, 
nor  any  Body,  but  their  own  Houfe,  appear  in 
the  Warrant  to  have  any  Hand  in  it. 


The 
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ip.\  .The  Arraignment  of  Robert  Winter,  John  Grant,  $£*. 
ThomasBates,  Thomas  Winter,  Ambrose  ^^ 
Rookwood,  Robert  Keyes,  Guy  Fawkes,  and 
Sir  Ever  ard  Dig  by,  for  High  Treafon,  before  the 
Earl  of  Nottingham,  the  Lord  Chief  Juftice  Popham, 
and  other  Commiffioners  of  Oyer  and  Terminer,  the 
27  th  of  January,    1605.  3  Jac.  I. 


tfhe  Trial., 
of  the  Con- 
Jpirafors 
in  the 
Powder' 
Plot. 


rfhe      rr*  H  E    Indictment  charges   the   Prifoners, 

Charge.        J[      witja   compaffing,    and  imagining,     the 

Death  of  the  King,  Queen,  &c.  and  the 

Subverfion    of    the   eftablifhed  Religion   and 

Government  ;  and,  particularly,,  with  confult- 

.  ing  and  agreeing,  to  blowup,  and  tear  in  Pieces, 
the  King  and  Queen,  Prince  Henry,  the  Lords 
Spiritual  and  Temporal,  and  the  Judges,  and 

j  Commons  afferribled  in  Parliament  :  And  that, 
they  did  not  only  confpirej  and  conclude,  to 
deftroy  the  King's:  Iffue  Male,  but  to  furprize 
his  Daughters,  the  two  PrincelTes,  Elizabeth 
and  Mary,  and  to  proclaim  the  faid  Elizabeth 
Queen :  And  that  they  took  their  Oaths,  and 
received  the  Sacrament,  to  conceal  the  faid 
Treafons,  and^  never  defift,  till_  they  had  ac- 
complifhed  the-  fame:  That  they,  afterwards, 
dug  a  Mine  in  the  Foundation  of  the  Walls  of 
the  Parliament- FJoyfe,  being. three  Yards  thick ; 
and,  being*  difcouraged  by  the  Difficulty  of  that 
Work-,  they  hired  a  Cellar,-  under  the  Parlia-. 
ment  Houfe,  in  which  they  placed  twenty  Bar4 
rels  of  Gun-Powder  ;    and,    fearing    the  faid 

'  Powder  was  become  damp,  bought  in  ten  Bar- 
rels and  four  Hogffieads,  more,  of  Gun-Pow- 
der; covering  the  Whole  with  Iron  Bars,  Stones^ 
Billets,  and  Faggots:  And  that,  the  faid  Guy 


Fawkes  had  procured  Touchwood  and  Match, 
and  was  prepared  to  fet  Fire  to  the  fame,  at  the 
Time  prefixed:  That  the  faid  Traitors  had 
alfo  provided  Horfes,  Armour,  Ammunition, 
and  other  Implements  of  War  ;  and  publifhed 
divers  falfe  Reports,  as  if  the  Papifts  were  to 
have  been  maffacred ;  whereby  divers  Papifts 
were  incited  to  appear  in  Arms,  and  were  in 
open  and  adtual  Rebellion,  againft  the  King, 
in  feveral  Parts  of  England. 

■  To  which  Indict  ment,  the  Prifoners,  feve-  cfheh  Co73_ 
rally,  pleaded,  Not  guilty:  But  their  Exami-/^». 
nations,  wherein  they  had  confeffed  thefe  Trea- 
fons, being  fhewn  them,  they  acknowledged 
the  fame  to  be  true  in  Court ;  and,  thereupon, 
without  any  further  Trial,  their  Confeffions  were 
recorded. 

Sir   Ever  ard  Digby   alfo  was    arraigned  -for Sir  EVe- 
the    fame   Treafons*     and    pleaded    Guilty:  rard Dig- 
Whereupon  Judgment  of  High-Treafon  was  ^tfeacii- 
pronounced  on  Sir  Ever  ard  Digby,  Robert  Win-    m^' 
ter,  John  Grant,  Thomas  Bates,  Thomas  Winter, 
'  Ambrofe  Rookwood,  Robert Keys,a.nd  Guy  Fawkes;  Judgment 
and  the  four  firft  were  executed  at  the  Weft-  pronounced 
End  of  Stf  Paul's,  ;  and  the  reft  in  the  Old  Pa-  &>?«* 
lace.-Tard,  Weftminfter,   . 


executed 


■ 
- 


1 


The  Trial  of  Henry  Garnet. 


Garnet, 
Superior  of 
the  Jefu- 
itt  tried. 
Evidence 
againft 
him. 


Confejfes 
the  'Irea- 
fon. 


HENRT  G  J RNET, 'Superior  of  the  je- 
fuits,  was  arraigned,  for  the  fame  Trea- 
fons, the  28th  of  March,  1606.  3  Jac.  1. 

The  firft  Evidence,  produced  againft  him, 
was  his  own  Confeffion :  Then  two  Witneffes 
were  examined  againft  him,  Viva  Voce,  (viz.) 
Locker/on,  and  Faufet ;  whodepofed,  they  heard 
Garnet  fay,  They  will  charge  me  with  my  Prayer, 
for  the  good  Succefs  of  the  great  Aclion  in  the  Be- 
ginning of  the  Parliament  \  hut  I  will  tell  them, 
that  I  meant  it  in  Refpett  oj  fmefharper  Laws, 
which,  I  feared,  they  would  then  make  againft 
Catholicks. 

Garnet  faid,  he  was,  indeed,  acquainted  with 
a  Negotiation,  in  Spain,  for  Money  to  be  be- 
ftowed  on  poor  Catholicks ;  but  ever  difliked 
the  Moving  for  an  Army  to  be  fent  hither :  That 
he  was  alfo  acquainted  with  the  late  Plot ;  but 
it  was  by  Way  of  Confeffion,  which  he  was  ob- 
liged not  to  difcover  :  And,  that  he  had  actu- 
ally ■  written  to  Rome ,  to  procure  a  Counter- 
No.  2. 


• 
fnand'df  ail  Confprrkc'iei  ;  and,  he  could  never  - 
deep    quietly,    after   he  was    acquainted  with'  - 
..it. ' 

To  which,  it  waa  replied,  That  Meffage  to 
.Rome  was  fent  fo  late,  .that  the  Blow  muft  have ,. 
been   given,   before  the  Meffenger  could  have 
returned:  And  thafc,    in  his  Confeffion*    he  had 
faid,  he  the  offered  Sacrifice  to  God,  for  Stay  of 
-Of  that  Plot,  Unlefs   it  were  for  the  Good  of  the 
Catholick  Caufe;-  and  in  no  other  Manner  was  the 
State  obliged  to   him  for  his  Maffes  and  Ob- 
lations.    And  the  Attorney-General   obferved, 
That  the  Prifoner  did  not  come  to  the  Know- 
ledge of  the  Powder-Plot,  by  Confeffion;  but 
that  he  was  confulted  upon  it  :  And,  though  he 
had  concealed  the  Perfons,  he  ought  to  have  dif- 
covered  the  Mifchief  intended,  for  the  Prefer- 
vation  of  the  State :  That  he  was,  indeed,  the 
Author,  and  Procurer  of  thefe  Treafons,  as  ap- 
peared by  his  own  Confeffions,  and  by  his  re- 
folving  Catefby,  concerning  the  Lawfulnefs  and 
Q^  Merit 
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1605. 
?  Jac.  I. 

He  is  con' 
viffed. 


j4nd  exe- 
cuted. 


Somekilled. 


Merit,  of  them  ;  as  alfo,  by  his  praying  for 
their  Succefs. 

The  Jury,  being  withdrawn  a  quarter  of  an 
Hour,  returned  with  a  Verdift  that  the  Pri- 
fonef  was  guilty  -,  and  Sentence  of  Death  paf* 
fed  on  him  as  a  Traitor. 

Garnet  was  executed,  at  the  Weft-End  of  St. 
Paul's,  the  3d  of  May  :  When  he  acknowleged 
his  Offence  •,  begged  Pardon  -,  and  exhorted  the 
Papifts,  never  to  make  the  like  Attempt  ;  for 
God,  he  faid,  would  never  profper  fuch  Trea- 
fons  againft  the  King  and  State. 

There  were  no  more  put  to  Death,  in  a  judi- 
cial Way,  for  this  Plot :  Catejby,  Percy,  and 
fome  others,  indeed,  were  killed,  in  defending 
themfelves  againft  the  Troops  that  were  fent  to 
apprehend  them  in  the  Country,  whither  they 
Lordsfned.  had  fled.  And  the  Lords,  Mordaunt  and  Stur* 
ton,  being  fufpefted  of  their  having  fome 
Knowledge  of  the  Plot,  by  not  appearing  at 
this  Parliament,  were  fined  ;  Mordaunt  ten  thou- 
fand  Pounds,  and  the  other  fix  thoufand,  by 
the  Star-Chamber.  And  the  Duke  of  'Northum- 
berland, Captain  oftheBandof  Penfioners,  was 
fined  forty  thoufand  Pounds,  and  condemned  to 
lofe  all  his  Places,  and  to  be  imprifoned  du- 
ring the  King's  Pleafure,  for  admitting  hisCou- 


Phu 


fin  Percy,   One  of  the  Confpirators,  a    Gentle-    i<>°3- 
man  of  that  Band,  without  tendering  him  the  ?  JaC-  '• 
Oath  of  Supremacy,  though  he  knew  him   to  {<y~v^J 
be  a  Popifh  Recufant :  And  an  Aft  paffed  in 
this  Parliament,  for  folemnizing  the  5th  of  No- 
vember (the  Day  appointed  for  the  blowing  up 
the  Parliament)  annually,  as  a  Thankfgiving. 

There  is  very  little  Room  for  Remarks  on  Remarki 
thefe  Proceedings  ;  fince   all  the  Prifoners  con- enthe 
feffed  themfelves  guilty  of  High-Treafon,  and  Pc 
fcarce  made  any    Defence.      All    that    feems 
ftrange  to  me,  is,  that  a  great  many  People,  at 
this  Day  pretend  to  doubt,  whether  there  was 
any  fuch  Plot,  when  the  Confpirators  all  died 
confefling  it. 

As  to  the  fining  the  Lords  in  the  Star-Cham- 
ber, on  a  bare  Sufpicion  of  their  Knowledge  of 
the  Plot,  without  any  Manner  of  Evidence  a- 
gainft  them,  This  feems  to  be  a  Stretch  of 
Power  -,  and,  it  may  be  faid,  of  this  Judgment, 
as  in  the  late  Bifhop  of  Rochejler's  Cafe,  it  was 
either  too  mild,  or  too  fevere :  If  there  was  Ef- 
ficient Proof  of  High  Treafon  againft  them, 
they  ought  to  have  fuffered  as  Traitors  ;  and,  if 
there  was  no  legal  Proof,  they  ought  to  have 
been  acquitted  ;  for  the  Crime  was  Treafon,  or 
nothing. 


'jac.  1.  The  Trial  of  George  Sprot,   Notary  of  Aymouth 
spr^  in  Scotland,  for  High  Treafon,  12  Aug,  1608.  6  Jac.  L 

rial. 


*Tr, 

VbcCbarge.f  i  1HE  Indictment  charged,  That    whereas 

1     John,  late  Earl  of  Gowrie,  had  in  July, 

1600.  treafonably  confpired  to  murder  his  Ma- 

jefty,  and  imparted  his  devilifh  Purpofe  to  Ro- 

bart  Logane,  of  Reftalrig,    who  undertook  to 

be   an  Accomplice  in  the  faid  Treafon  ;  the 

fame  coming  to  the  Knowledge  of  the  Panel, 

(or  Prifoner)  he  treafonably  concealed  the  fame. 

*fhePrifo-      why  this  is  called  a  Trial,  I  cannot  con- 

"reVit        C€*ve  *  *c  ^  been  more  properly  filled  an  Ar- 


1608. 
6  Jac.  1. 


raignment,  and  Confefiion  :  For  the  Prifoner 
confefling  the  Indiftment,  both  at  the  Exami- 
nation,   and  in    open  Court,    was  thereupon 
condemned  to    be  hanged    and  executed  ;    in  Tscondemn- 
Purfuance  of  his  Sentence  :  Which  may  be  look-  ed,  and 
ed  upon,   as  a  Confirmation  of  the  Truth  of  executed. 
Gowrie's  Confpiracy  ;   and  might  be  the  prin- 
cipal Inducement  for  binding  it  up  with  the  fe- 
cond  Colleftion  of  Trials. 


1609. 
7  Jac.  1. 

LoganV 
pretended 
atrial,  af- 
ter he  was 
dead. 


7he  Evi- 
dence. 


The  Trial  of  Robert  Logan. 


THE  Trial  of  Robert  Logan  of  Reftalrig, 
for  High  Treafon,  in  confpiring  with 
John  Earl  Gowrie,  to  murder  King  James  I. 
June,  1609.  1  Jac.  i. 

This,  which  is  called  the  Trial  of  Robert 
Logan,  is  nothing  more  than  a  Summons,  for 
him,  or  his  Heirs,  to  appear  in  Parliament  af- 
ter he  was  dead  ;  and,  on  their  not  appearing, 
Judgment  given  for  the  forfeiting  their  in- 
flates and  Honours,  as  in  Cafes  of  High 
Treafon. 

The  Evidence  againft  Logan  confuted  of  five 
Letters,  written  by  him  to  Earl  Gowrie,  con- 
taining fome    dark  Expreflions  concerning  a 


Plot ;  and  his  Hand  was  proved  by  the  Depo- 
fitions  of  feveral  Witnefies :  But  the  principal 
Evidence  of  Logan's  being  concerned  in  Earl 
Gowrie's  Confpiracy,  was  the  Confefiion  of  the 
aforefaid  George  Sprot,  both  at  his  Arraignment 
and  Execution. 

All  the  Remarks  I  fhall  make  on  thefe  Pro- 
ceedings, are,  that  they  feem  to  be  inferted,  to 
prove  the  Reality  of  the  Confpiracy  of  Gow- 
rie's, which  was  fufficiently  evident  before: 
That  there  is  nothing  in  them  that  can  denomi- 
nate them  Trials ;  and  that  there  has  been  a  great 
Expence  of  Paper  and  Print,  to  very  little 
Purpofe. 


i6oy. 
7  Jac.   i. 


Remarks 
on  thefe 
Pieces. 
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Balmeri- 


The  Trial   of  John  Lord 
in  Scotland,  the  i  oth  of 


Trial. 
An  Ar- 
raignment 

only. 

ffheCharge 


Confejfed. 


THIS  alfo,  which  is  denominated  a  Trial, 
by  the  Editor,  is  no  more  than  an  Arraign- 
ment and  Confejfion. 
The  Indictment  (of  which  there  are  but  very 
fhort  Minutes)  feems  to  have  charged  the  Pri- 
foner with  High-Treafon,  in  correfponding  with 
the  Pope,  in  the  King's  Name,  and  againft 
his  particular  Directions  ;  and  charges  him  alfo, 
with  Negotiations  with  foreign  States,  Enemies 
to  the  Gofpel,  in  order  to  fubvert  the  efta- 
blifhed  Religion. 

The  Lord  Balmerino,  being  arraigned,  con*- 
feffed  his  Offence  in  writing  a  Letter  clande- 
ftinely  to  the  Pope,  and  acknowledged  it  would 
admit  of  no  Excufe  •,  adding,  that  his  Majefty 
knew  nothing  of  the  Letter  :  That  the  King 
had  declared  againft  having  any  Correfpondence 
with  the  Pope  ;  but  that  he*  the  Prifoner, 
thinking  it  might  be  for  his  Majefty's  Intereft, 
to  have  a  good  Underftanding  with  the  Court 
of  Rome,  had  furreptitioufly  procured  his  Ma- 
jefty's Hand,  to  a  Letter  to  his  Holinefs,  a- 
mong  other  Papers,  fie  brought  him  to  fign  : 
Butfaid,  he  (the  Prifoner)  had  noView  to  the  Al- 
teration of  Religion,  or  procuring  a  Toleration 
for  Catholicks,  or  to  his  own  private  Advantage. 
*The  King's  His  Majefty's  Letter  to  the  Lord  Advocate 
Letter  to  alfo  was  read  •,  wherein  he  declared,  he  refufed 
the  Lord     t0  ]jften  to  the  Prifoner's  Motion,    of  writing 

Advocate.     tothePope< 

The  Prifo-     Whereupon  the  Prifoner  was  convicted  ;  but 
tierconvla-  Execution  fufpended,  till  his  Majefty's  Pleafure 

was  known. 

He  was  detained,  for  fome  Time*    a  clofe 

Prifoner :    Afterwards  he  was  a  Prifoner  at 

large  ;  and  at  length  the  King  reftored  him, 

both  to  his  Honour,  and  Eftate* 

Bifhop  Burnet,  who  could  never  afford  King 

James  a  good  Word,  tells  us,  That  his  Ma- 
Proceeding.  jefty,  obferving  the  Popifli  Intereft  was  confider- 


ed,  but 

pardoned. 

And  his 
Eftate  re- 
pored. 

Remarks 
on  this 


Balmerino,  for  High-Treafon,  'fJ;L 
March,  i 609*  7  Jac.  L        ^^^ 

able  in  England,  and  might  poflibly  obftruct 
his  afceriding  that  Throne,  endeavoured  to  gain 
the  Englijh  Papifts,  by  affuring  them*  he  would 
connive  at  the  Exercife  of  their  Religion  ;  and 
that  he  actually  wrote  that  Letter  to  the  Pope* 
with  which  the  Lord  Balmerino,  his  Secretary, 
was  charged  :  But  that,  it  being  afterwards  pub- 
lifhed  by  Cardinal  Bellarniine,  upon  his  Ma- 
jefty's putting  the  Laws  in  Execution  againft 
the  Englijh  Papifts,  the  King,  to  alloy  the  Jea- 
loufies  the  Kirk  of  Scotland  had  entertained,  of 
his  favouring  Popery,  caufed  the  Lord  Balme- 
rino to  be  tried  and  condemned  for  it.  Thus 
the  Biihop  infinuates,  that  it  was  all  a  State 
Trick  ;  That  this  Lord  was  affured  of  his  Par- 
don, before  he  made  his  Confeffion  ;  and  con- 
fented  to  abufe  the  World,  by  undergoing  a 
mock  Trial. 

In  anfwer  to  which,  it  may  be  obferved, 
There  is  no  other  Proof,  of  this  Contrivance  be- 
tween the  King  and  the  Lord  Balmerino,  than 
the  Suggeftions  of  Biihop  Burnet,  and  his 
Friends  of  the  Kirk  of  Scotland,  the  King's 
moft  inveterate  Enemies :  To  balance  which, 
we  have  not  only  the  Lord  Balmerino's  Con- 
feffion, both  before  and  after  his  Arraignment ; 
wherein  he  declares,  the  King  had  no  Know- 
ledge of  the  Letter  ;  and  the  King's  own  Let- 
ter, exprefly  denying  that  he  was  acquainted 
with  the  Contents  of  it :  But  it  appears,  that 
the  Lord  Balmerino  was  fo  far  from  having  any 
real  Affection  for  King  James,  after  his  Ar- 
raignment, that,  though  his  Majefty  granted  him 
his  Pardon,  and  reftored  him  to  his  Honour  and 
Eftate,  neither  he",  nor  his  family,  could  ever 
forgive  the  Profecution.  His  Son  and  Heir 
was  remarkable  for  his  Malice  and  Antipathy 
to  his  Succeffor.  We  actually  find  him  tthe 
Subject  of  another  Trial,  for  High-Treafon,  in 
libelling  his  Adminiftration. 


jo'jac.i.The  Arraignment  of  Robert  Creighton  Efq; 
(Baron  of  Sanquire,  in  Scotland)  for  Murder,  at  the 
Kings-Bench  Bar,  the  27  th  of  June,  161 2.  10  Jac.  I. 


Lord  San- 
quire'/ 
Arraign- 
ment. 
The 
Charge. 


THE  Indictment  charged  him,  as  Accef- 
fary,  before  the  Fact,  to  the  Murder  of 
John  Turner,  Fencing-Mafter. 
The  Cafe.  The  Cafe  was  this :  Robert  Creighton,  Baron 
of  Sanquire,  or  Sanchar^  in  Scotland,  playing 
at  Foils  with  John  Turner  (about  five  Years 
before  the  Murder)  Turner  thruft  out  one  of 
the  Baron's  Eyes,  with  his  Foil :  Whereupon 
the  Baron,  refolving  to  be  revenged,  tampered 
with  feveral  Affaffins,  to  murder  Turner :  But 
he  had  not  an  Opportunity  of  effecting  it,  till 
the  prefent  Year,  1612.  when  he  prevailed  on 
Gilbert  Gray,  one  of  his  Servants,  and  Robert 
Carliel,  a  Dependant,  both  Scotfmcn,  to  under- 
take it :  But  Gray  afterwards  declining  the  At- 
tempt,  Robert  Carliel  affociated  himfelf  with 
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I<?I2. 

10  Jac.  1. 


one  James  Irweng-,  another  Scot/man  ;  and  thefe 
two,  on  the  nth  of  May±  1612.  about  feven 
in  the  Evening,  Went  to  a  publick  Houfe  in 
the  Friars,  which  Turner  ufed  to  frequent,  as 
he  came  from  his  School ;  and  finding  Turner 
there,  they  faluted  him,  and  fell  into  Dilcourfe 
with  him  •,  when  Garliel,  on  a  fudden,  fired  a 
Piftol  at  Turner,  and  ftiot  him  in  the  Breaft  ; 
and  he  immediately  dropped  doWn  dead,  fay- 
ing only,  Lord  have  Mercy  upon  me,  I  am 
killed:  After  which,  Carliel  fled  to  Scotland. 
The  Lord  Sanquire  abfconded ;  Irweng  and  Gray 
were  taken,  endeavouring  to  make  their  Efcapes  j 
and  Gray  was  afterwards  made  an  Evidence 
againft  the  reft.  At  length,  the  Lord  Sanquire 
furrendering  himfeif,  and  Carliel,  the  principal 

Afiaffin, 


6o 


^CRITICAL   REVIEW   of 


1612 

lo  Jac.  1. 

77ip  PW»- 
fi/>.</j  «>»- 
viBed  and 
executed. 
Zeivf  San- 
quire  «»- 
vifted  and 
executed  as 
Accejfary. 

Some 
Points  of 
Law  re- 
folved,  be- 
forehis  Ar- 
raignment- 


Affaflin,  being  brought  back  from  Scotland, 
Carllel  and  Jrweng  were  tried  at  the.  Old-Bailey  <, 
London;,  and  being  convicled  of  the  Murder, 
were  executed  in  Fleet-ft'reet,  near  the  Friars; 
and  the  Lord  Sanquire  being  afterwards  arraign- 
ed at  the  Kings-Bench  Bar,  as  Acceflary  before 
the  Facl,  confeffed  the  Indictment ; '  and  was 
thereupon  condemned,  and  executed  in  Palace- 
Tard,,  when  he  profefled  hi.mfelf  a  Roman  Ca- 
tholick. 

Before  the  Arraignment  of  Lord  Sanquire, 
feveral  Points  of  Law  were  refolved  by  the 
Judges,  particularly,  That  the  Acceflary  could 
not  be  tried  till  the  Principals  were  attainted  •, 
That  a  Peer  of  Scotland  could. have  no  Advan- 
tage of  his  Peerage  here,  but  muft  be  tried  as 
an°  Englifh  Commoner.  That  the  Indidment 
of  the  Acceflary  ought  ■  to  be  in  the  County  of 
Middle/ex,  where  he  incited  the  Murderers  to 
commit  the   Fact ;    and  that  the    Indictment 


ought  to  recite,  That  the  Principals  committed  l6lz- 
the  Murder  in  London,  as  the  Truth  was.  That  iv°jx^V 
the  Kings-Bench  was  the  proper  Court  to  try 
the  Acceflary  in,  as  it  fat  in  the  County  of 
Middle/ex,  and  was  fuperior  to  all  other  Courts 
of  Oyer  and  'Terminer  ;  which  could  not  fit  in 
Term-Time,  while  that  Court  fat :  And  that 
there  need  not  be  fifteen  Days  for  the  Return  of 
the  Venire  facias,  becaufe  the  Offence  was  com- 
mitted in  Middle/ex,  where  the  Court  fat  •,  but, 
if  the  Indictment  had  been  found  in  another 
County,  and  removed  thither,  there  ought  to 
have  been  fifteen  Days  between  the  Tejie  and 
Return.  That  if  the  Principal  was  erroneoufly 
attainted,  cither  for  Error  in  the  Procefs,  or 
becaufe  the  Principal,  being  out  of  the  Realm, 
was  outlawed,  &c.  yet  the  Acceflary  might  be 
attainted  ;  but  then,  on  the  Reverfal  of  the  At- 
tainder of  the  Principal  for  Error,  the  Attain- 
der of  the  Acceflary  was  reverfed  of  Courfe. 





i<jtt?  t  Proceedings  in  the  Divorce  between  the  Lady  Frances    ^h 

II  Jac.  1.  O  -  J  II    Tac.  P. 

Howard  and  Robert  Earl  of  EJfex,  before  George  ^vO 
Lord  Archbifhop  of  Canterbury,   John  Lord  Bifhop  of 
London,  and  other  Commiffioners,   1612.   11  Jac.  I. 


Ihe  Di- 
vorce of  the 
Earl  of 
ILffcufrom 
his  Coun- 
tefs. 

4he  Me-   qpH  E  Lady  -Frances,  Wife  of  Robert  Earl 

gations  of     J^     of  Ejfex,  under  Pretence  of  her  Hufband's 

theLady,to  lmp0tency,  exhibited  Allegations  againft  him, 

obtain  a     of  Rg£  following  Tenour,    viz.  That  fhe,   be- 

ivone.     .^  ^out  thirteen  Years  of  Age,    was  married 

to  Robert  Earl   of  Ejfex,    in  January,   1603. 

That  the   faid  Robert  was  then  about  fourteen 

Years  of  Age,  and  now  about  twenty -three  •, 

and  had,  during  all  that  Time,  been  in  good 

Health ;  no  way  hindered,  by  Ague  or  Sicknefs 

but  he  might  have  performed  the  Duties  of  the 

Marriage-Bed. 

That,  .'fince  the  faid  pretended  Marriage,  at 
leaf!  by  the  Space  of  three  Years,  fince  the  faid 
Robert  attained  the  Age  of  eighteen  ;  as  Time 
and  Place  ferved,  after  the  Fafhion  of  other 
married  Folks,  fhe,  the  faid  Frances  Howard, 
in  Hopes  of  lawful  Iflue,  and  defirous  to  be 
made  a  Mother,  lived  with  the  faid  Robert  at 
Bed  and  Board,  and  they  both  lay  naked  in 
the  fame  Bed,  as  married  Folks  ufe  ;  and  from 
Time  to  Time,  again  and  again,  fhe  yielded 
herfelf  to  his  Power,  and,  as  much  as  Jay  in 
her,  offered  herfelf  and  her  Body  to  be  known  ; 
and  earneftly  defired  his  Embraces :  That  the 
faid  Earl  very  often,  again  and  again,  tried  to 
lie  with  her,  as  his  lawful  Wife  ;  which  fhe  re- 
fufed  not,  but  ufed  the  beft  Means  fhe  could  : 
Notwithftanding  which,  the  faid  Earl  never 
could  know  her,  or  enjoy  her,  as  the  Marriage- 
Bed  alloweth  ;  though,  both  before  and  after  the 
faid  Time,  he  hath  known  other  Women,  and 
fuggefts  that  he  was  hindered  by  a  perpetual 
and  natural  Impediment  from  knowing  her, 
the  Lady  Frances,  and  could  never  enjoy  her. 

That  the  faid  Lady  Frances  was,  and  ftill  is, 
fit  for  conjugal  Embraces,  and  able  to  enjoy 
any  Man  •,  and  is  fenfible  of  no  Impediment  in 
herfelf,  and  yet  remains  a  Virgin  ;  and  was,  at 
the  Time  of  the  pretended  Marriage,  unacquaint- 


ed with  the  Earl's  want  of  Ability,  and  Impe- 
diment, already  mentioned. 

That  the  faid  Earl  had  very  often  declared, 
that,  although  he  had  done  his  beft  Endeavour, 
he  never  could  once  enjoy  the  laid  Lady  Frances. 
And,  laftly,  That  fhe  had  never  publifhed  his 
Infirmity,  if  fhe  had  not  been  forced  to  it  by 
falfe  Rumours  of  her  Difobedience  to  the  Earl : 
And  defires,  that,  fince  this  pretended  Marriage 
was  but  of  Fact,  and  not  of  Right,  it  might  be 
adjudged  as  none  •,  and  fhe  might  be  releafed 
from  all  Knots  and  Bonds  of  the  fame,  by  the 
.Sentence  of  the  Court. 

•  In  anfwer  to  this,  the  Earl  acknowledged,  The  Earfs 
That  he  was  about  the  Age  in  the  Allegations  Anfwer  to 
mentioned, .  nor  had  he  had  above  two  or  three  ^eia~ 
Months  Sicknefs  fince  his  Marriage.  That  one 
Year,  fince  he  was  Eighteen,  he  attempted  di- 
vers Times  to  enjoy  her  :  That  the  two  follow- 
ing Years,  when  he  was  willing,  fhe  fhewed 
herfelf  at  fometimes^  willing,  but  at  others  re- 
fufed  :  That  he .  lay  in  Bed  moft  commonly 
with  her,  and  felt  no  Motions  or  Provocations ; 
and  that  he  could  never  penetrate,  or  enjoy  her ; 
though  he  found  no  Defect  in  himfelf,  and  both 
before  and  after  the  Marriage,  was  capable  of 
enjoying  any  other  Woman.  As  to  perpetual 
and  natural  Impediments,  he  knew  not  what 
they  meant ;  but  he  had  lain,  the  two  lafl 
Years,  by  the  Lady  Frances,  and  had  no  Mo- 
tion to  know  her,  and  believed  he  never  fhould* 
for  he  thought  the  Lady  Frances  was  not  fit 
for  conjugal  Embraces  ;  and  admits  it  to  be 
true,  that  he  had  faid,  He  often  endeavoured  to 
enjoy  her,  but  that  he  had  not,  nor  could  not. 

The  Archbifhop,    and  the  reft   of  the  re-  jvuryof 
verend  Judges,  obferving  from  the  Allegations,  Matrons, 
that  both  the  Earl  and  the  Countefs  were  very  de-  infpeS  the 
firous  to  be  divorced,  ordereda  Jury  of  Matrons  Lad>- 
to  be  impanelled,  to  infpecT:  the  Countefs,  and 

fee 
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jugal  Em 
braces- 


1615-     fee  iffhe  was  ftill  a  Virgin,  as  was  pretended  on 
1*  Jac.  1^.  ^qj.^  sides ;  and  whether  fhe  was  capable  ofper- 
^^w  forming  the  Duties  of  the  Marriage-Bed.  Where- 
herfeif  a   upon  fhe  was  fearched,  and  the  Jury  found  that 
Virgin,  but  the  Lady  was  fit  for  matrimonial  Embraces, 
ft  for  con-  anj  capable  of  bearing  Children  •,  but  that  fhe 
was  ftill  a  Virgin.     And  three  Ladies,  that  at- 
tended the  Jury,  .alfo  depofed,  that  they  were 
prefent   when   the  Jury  made  the  Inflection  ; 
and,  that  they  gave  good  Reafons  for  the  Judg- 
ment they  made. 
*The  Jnh-      However,    the  Archbifhop  was  ftill  difTatis- 
*$°p''t      fied  ;  and  obferved,  that  there  were   no  good 
againft  the  Precedents  for  divorcing  Man  and  Wife,  for  an 
Divorce.     Impotency,  or  Impediment,  towards  a  particu- 
lar Woman,  when  the  Man  was  capable  of  en- 
<fhe  King  joying  others  :  But  the  King,  who  was  zealous 
argues  for  f~ov  tne  Divorce,  urged,  that  there  did  not  want 
Precedents  of  it  :  To  which  his  Grace  replied, 
that  there  was  none,  till  the  Pope  aflumed  a  Li- 
berty of  departing  from  the  Primitive  Rules  •, 
and  infifted,  that  fome  Reafon  ought  to  be  gi- 
ven,   for  this  partial  Impotency,  or   Impedi- 
ment, that  was  pretended  :  With  which,  when 
the  King  was  prefTed,  and  not  able  to  affign  any 
Caufe  for  it,  he  fuggefted,  that  the  Man  might 
be  bewitched  :  However,  fuch  was  the  Royal 
Influence,  that  a  Majority  of  the  Commiflioners 
Sentence  of  were  for  a  Divorce  •,  and  the  Parties   were  ac- 
Divorce.     cordingly  feparated  ;   the  Bond  of  Matrimony 
diffolved  ;  and  it  was  declared  lawful  for  either 
of  them  to  marry  elfewhere. 
Commijjlo-      The    Bifhops,  who   were  for     the    Divorce, 
vers  for  the  vitrt    Winchester,     Ely,     Rochefter,     Lichfield 
Dwone.     ^  Coventry ;    and    the   Doftors,  Sir  Julius 
Cafar,     Sir  Thomas  Parry,     and    Sir   Daniel 
Donne. 
Commi£io~      The  Commiflioners,  who  diflented,  were  the 

nersagainfi  Archbifhop  of  Canterbury,   and  the  Bifhop   of 
it. 


Suggep, 
the  Earl 
was  be- 
witched. 


London ;  and   the  Doftors,    Sir  John  Btnnet,    1615. 
Francis  James,  and  Thomas  Edwards.  1 J  Jac-  * 

Both  the  King  and  the  Delegates,  it  is  fiid,  ^O^s' 
were  egregiouQy  impend  upon  in  this  Pro-  0nthl Di- 
ceeding,  by  the  Arts  of  the  Lady  Frances  and  vorce  of  the 
her  Gallant,  the  Lord  Rochefter :  They  had  #»-/ofEf- 
confulted  one  Foreman,  a  pretended  Phyfician,  2*rw 


and  a  Dealer  in  the  Black- Art,  it  is  faid,  who 
fumifhed  them  with  Drugs,  to  render  the  Earl 
of  EJJ'ex  impotent,  which  was  the  Reafon  of  his 
lying  fo  quietly  by  the  Countefs  the  two  laft 
Years  :  They  procured  Sir  Thomas  Overbury 
to  be  murdered,  becaufe  he  fliould  not  defeat: 
the  Intrigue  between  them,  or  divulge  their  Se- 
crets. And,  when  the  Countefs  was  to  be  in- 
fpe&ed,  under  Pretence  of  an  extraordinary  Mo- 
defty,  fhe  obtained  Leave  to  be  covered  with  a 
Veil,  by  which  Means  fhe  introduced  a  young 
Virgin  in  her  Room,  and  deceived  the  Jury  of 
Matrons,  and  the  Court:  But  their  Pra&ices 
will  be  more  amply  difcovered,  in  the  fucceed- 
ing  Trials,  for  the  Murder  of  Sir  Thomas  O- 
vtrbury. 

The  King's  being  able  to  give  no  other  Rea- 
fon, for  this  partial  Impotency  towards  a  par- 
ticular Woman,  than  the  Earl's  being  bewitch- 
ed, occafioned  fome  merry  Reflections,  when 
the  Artifices,  to  prevent  the  Confummation  of 
the  Lacly  EJJex's  Marriage,  were  difcovered : 
And  fuch  pretended  Impediments  have  been 
laughed  at  ever  fince :  But,  however  foul  thefe 
Praftices  might  appear  afterwards,  Things  had 
not,  certainly,  fo  ill  an  Afpect  at  the  Time 
of  the  Divorce;  for  we  find,  immediately  af- 
ter, Rochefter  and  the  Lady  folemnized  their 
Marriage  •,  he  was  made  Earl  of  Somerfet ; 
and,  not  only  the  Court,  but  the  City  of  Lon- 
don, congratulated  them  on  the  Qccaflon  j  and 
they  were  fplendidly  entertained,  by  the  Lord 
Mayor  and  Aldermen,  in  the  City. 


tefs. 


J6**-*  The  Trial  of  Richard  Weston,  for  the  Murder  m. 

13  Jac.  1.  J  12  Tac  I 

^Cfs      of  Sir  Thomas  Overbury,  before  the  Lord  Mayor,   the  ^^> 
oterbu-      Lord  Chief  Juftice,  and  other  Commiflioners   of  Oyer 
TliM°"      and  Terminer,   the  19th  oiOclob,  161  5.  13  Jac.  I. 


'the 
Charge. 


Vie  Prifo- 
ner fiands 

mute. 


THE  Indictment  charges,  That  the  faid 
Richard  Wefton,  contriving,  not  only  ,to 
bring  upon  the  Body  of  Sir  Thomas  Over- 
bury  great  Sicknefs  and  Difeafes,  but  to  deprive 
him  of  his  Life,  did,  in  the  Tower  of  London, 
procure  a  certain  Poifon,  mingle  it  in  Broth, 
and  give  it  the  faid  Sir  Thomas  to  eat :  That  he 
mingled  Poifon  alfo,  in  Tarts  and  Jellies,  and 
gave  him  ;  and,  that  the  Prifoner,  with  an 
Apothecary,  his  Confederate,  then  unknown, 
mixed  Poifon  alfo  in  a  Clyfter,  and  adminif- 
tered  it  to  the  faid  Sir  Thomas  ;  whereupon  he 
fell  into  Difeafes  and  Diftempers  ;  and  upon 
the  15th  Day  of  September,  1613.  died,  being 
fo  poifoned  and  murdered  by  the  faid  Richard 
Wefton. 

The  Prifoner,    being  practifed  upon  by  a 
certain  Great  Man,  flood  mute,  and  refufed  to 
plead  the  firft  Day  j  but  being  threatened  with 
No.  3. 


the  Punifhment,  called  Peine  fort  &?  dure,  that 
is,  to  be  prefTed  to  Death,  and  brought  to  his 
Trial  again,  the  23d  of  November,  he  thought  fit 
to  plead  Not  guilty. 

Whereupon  the  Lord  Chief  Juftice  in- 
formed the  Jury,  that,  though  the  Poifons  men- 
tioned in  the  Indictment,  were  Rofalgar, 
White  Arfenick,  arid  Mercury  Sublimate,  yet, 
they  were  not  to  expect  precife  Proof  of  the  fe- 
veral  Kinds  of  Poifon  :  So,  where  a  Man  was 
indifted  for  murdering  another  with  a  Dagger, 
it  was  not  material  what  the  Weapon  was,  fo 
as  the  Jury  found  the  Murder.  Then  the  Proofs 
were  produced :  And  firft,  the  Examination  of 
Lawrence  Davis,  Servant  to  Sir  Thomas  Over- 
bury,  was  read,  who  depofed,  That  his  Mafter 
was  a  very  healthful  Man,  and  had  no  Sores,  or 
Blifters,  on  his  Body,  before  his  Imprifonment : 
That  Sir  Thomas  would  have  undertaken  his 
-R  Era- 
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guilty. 
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l6l5-  Embaffy,  bnt  the  Earl  of  Somerfet  diflltaded 
{5J^-*1  him  from  it,  and  promifed  to  bear  him  out  ; 
and,  that  Sir  Thotnas  complained,  he  had  not 
been  a  Prifoner,  but  for  Somerfet ;  and,  if  he 
died,  his  Blood  would  be  required  at  his  Hands  •, 
and,  that  Somerfet  told  this  Deponent  at  New- 
Market ,  He  would  be  even  with  Sir  Thomas ; 
He  further  depofed,  That  his  Mafter  wrote 
Somerfet  a  Letter,  telling  him,  he  would  never 
confent  to  his  marrying  the  Lady  Effex :  That 
Somerfet  fent  Overbury  a  Letter  in  the  'Tower, 
with  a  Powder  in  it,  and  perfuaded  him  to  eat 
it  y  bidding  him  not  fear,  if  it  made  him  fick  ; 
for  that  would  be  a  Means  of  procuring  his  En- 
largement. 

Henry  Pay  ton,  another  Servant  of Overbury' 's, 
confirmed  the  Teftimony  of  the  former  ;  and 
depofed,  that  his  Mailer  and  Somerfet,  had  a 
Quarrel  in  the  Gallery  at  White-Hall,  about 
that  Lord's  keeping  Company  with  the  Coun- 
tefs. 

Sir  Dudley  Diggs  depofed,  that  Sir  Thomas 
was  perfuaded  by  Somerfet,  to  withdraw  him- 
felf  from  Court,  and  depended  on  his  Pro- 
tectiom 
Vhe  Prjfi-  Then  the  Prifoner's  Examination  was  read, 
tiers  Exa-  wnere}n  he  declared,  That  before  Somerfet' s 
Marriage,  or  the  Imprifonment  or  Sir  Tho- 
mas, he  carried  feveral  Letters  between  Somer- 
fet and  the  Countefs :  That  they  met  thereupon  at 
a  Farmer's  Houfe  in  the  Country  -,  and,  at  Night 
in  Town,  at  Mrs,  Turner's  in  Pater-nofter-row. 
He  depofed  alfo,  that  he  Ihewed  the  Phial,  the 
Countefs  fent  him  in  the  Tower,  to  the  Lieute- 
nant, who  perfuaded  him  not  to  give  it  Sir  Tho- 
mas :  But  that  he  did  however  give  it  him  ;  as  alfo 
feveral  Tarts,  and  other  Things,  that  were  poifon- 
ed,together  with  the  poifoned  Clyfter,  by  the  Di- 
rection of  the  Countefs,  and  Mrs.Turner,  who  pro- 
mifed him  a  Reward  ;  and  that  the  Clyfter  gave 
Overbury  fixty  Stools  and  a  Vomit :  That  the 
Countefs  fent  him,  by  Mrs.Turner,  an  hundred  and 
eighty  Pounds,  at  two  Payments :  And,  that  he 
was  preferred  to  the  Keeping  Sir  Thomas  Over- 


mination 
teatl. 


bury,  in  the  Tower,  by  the  Countefs  and  Mrs.     1615 
Turner's  Means,   who  prevailed  on  Sir  Thomas  *»  Jac' l' 
Monfon,  to  ufe  his  Intereft  with  the  Lieutenant  ^^v%*^ 
to  give  him  that  Place. 

Sir  Thomas  Monfon  alfo  depofed,  that  he  re- 
commended the  Prifoner  to  the  Lieutenant  of 
the  Tower,  to  be  Sir  Thomas  Overbury's  Keeper, 
at  the  Requeft  of  the  Countefs. 

The  Examination  of  Sir  Jervis  Ehis,  Go- 
vernor of  the  Tower,  alfo  was  read,  who  con- 
ferred the  Prifoner  was  recommended  to  him 
by  Sir  Thomas  Monfon  ;  who  gave  him  Direc- 
tion alfo,  that  he  mould  not  fuffer  any  Letter, 
Tokens,  or  other  Things,  to  be  delivered  to 
Overbury.  He  alfo  confeffed,  he  was  Privy  to 
the  fending  the  Poifon  to  JVefton,  for  Overbury 
to  take  ;  but  faid,  he  diffuaded  him  from  ad- 
miniftring  them. 

Simon  Marfan,  a  Mufician,  depofed,  that  he 
was  Servant  to  Sir  Thomas  Monfon ;  and  that  he 
received  Tarts  and  Jellies  from  the  Countefs  of 
Effex,  and  carried  them  to  Sir  Thomas  Over- 
bury,  in  the  Tower. 

Paul  de  la  Belle  depofed,  That  he  faw  Over- 
bury's  Body,  after  he  was  dead  j  and  that  it  was 
full  of  Bliftersj  and  fo  confumed  as  he  had  never 
feen  the  like. 

George  Rawlins,  a  Kinfman  of  Overbury's* 
depofed,  that  he  came  often  to  the  Tower  to 
fee  him  ;  but  was  not  fuffered  to  fee  him  even 
at  the  Window  ;  and  JVefton  faid,  that  was  the 
Order  of  the  Council,  and  of  the  Lieutenant. 

Sir  David  Wood  depofed,  that  the  Lady  Ef- 
fex offered  him  a  thouland  Pounds,  and  her  Pro- 
tection, if  he  would  murder  Sir  Thomas  Over- 
bury. 

The  Prifoner  denied  the  whole  Charge  upon  The  Prifi- 
his  Trial,  though  he  had  confeffed  it  before  i»er  makes 
but,  being  able  to  alledge  very  little  to  prove^?  ""* 
himfelf  innocent,  the  Jury  found  him  Guilty  Hehcon- 
ofpoifoning  and  murdering  Sir  Thomas  Over-  viBtd,  and 
bury ,  and  he  was  thereupon  condemned,  and  ex-  condemned. 
ecuted. 


1615. 
13  Jac.  1. 
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The   Trial  of  Anne   Turner  Widow,  at  the  KingV  «** 

o      15  Jac.  r 

Bench,    for  the  Murder  of  Sir  Thomas  Overbury,    the 
7th  of  Nov.  161 5.  13  Jac.  I. 


^r^rsJ 


THE  Indictment  charged  her,    as  Accef- 
fary  before  the  Faft,  and  with  aiding  and 
affifting  the  aforefaid  Richard  Wefton,  to 
poifon  Sir  Thomas  Overbury \ 

And  a  Letter  from  the  Countefs  of  EJfex,  to 
Mrs.  Turner,  was  read  in  Evidence ;,  where- 
in the  Countefs  tells  Turner,  her  Hufbandcom- 
plained  he  had  not  lain  with  her  j  and,  that 
her  Father,  her  Mother,  and  Brother,  told 
her,  Ihe  mult  obey  him,  and  were  very  angry 
with  her  ;  but  fhe  had  rather  die  a  thoufand 
Times,  for  then  Ihe  ihould  lofe  the  other's  (So- 
merfefs)  Love  ;  defires  Turner,  therefore,  to  do 
what  Ihe  could  for  her,  and  Ihe  Ihould  have 
as  much  Money  as  Ihe  could  defire. 
2 


A  Letter  from  the  Countefs,  to  Foreman  the 
Quack  and  Conjurer,  alfo  was  read,  wherein 
fhe  bids  him  remember  the  Galls  ;  for  fhe  faid, 
fhe  was  afraid,  though  all  Things  remained  well 
as  yet ;  defired  he  would  fend  her  fome  good 
Fortune,  and  keep  the  Lordftill  true  to  her  ;  and 
wifhed,  if  fhe  was  ungrateful,  all  Mifchief 
might  befall  her:  Told  him,  her  Lord  was 
lufty,  and  drank  with  his  Men  j  and  all  the 
Content  he  gave  her,  was  to  abufe  her,  and 
to  ufe  her  doggedly,  as  formerly  •,  and  faid, 
fhe  fhould  never  be  happy  in  this  World,  be- 
caufe  he  hindered  her  Good ;  and  begged,  for 
God's  Sake,  Foreman  would  get  her  from 
that  vile  Place  :  Subfcribing  herfelf  his  af- 
fectionate Daughter,  Frances  Effex.  Then 
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161 5.        Then  fevera!  Pictures,    and  Paper  Charms,' 
1 3  Jac.  1 .  were  produced  in  Court,  which  were  found  in 
L>rvN^  the  Cuftody  of  Mrs.  Turner  ;  at  which  Time, 
the  Scaffolding  in  the  Hall  giving  a'  Crack, 
the  People  were  in  a  great  Confternation,  be- 
lieving the  Devil  was  coming  for  them. 

Mrs.  Foreman,  the  Doctor's  Widow,  alfo 
brought  into  Court  feveral  Pictures  and  Charms, 
that  were  ufed  to  provoke  the  Lord  Somerfet  to 
love  the  Countefs  ;  and  in  fome  Scraps  of  Parch- 
ment, fome  Devils  were  invoked  by  Name, 
to  torment  the  Lord  Somerfet  and  Sir  Arthur 
Manwaring,  if  they  proved  falfe  to  the  Coun- 
tefs, and  Mrs,  Turner* 


Turner,  the  Prifoner,  alfo  confeffed,  that 
they  had  applied  to  Dr.  Savory,  another  Con- 
jurer* after  Foreman^  Death  •,  and  had  practifed 
feveral  Sorceries  againft  the  Earl  of  Effex's 
Perfon. 

Then  the  fame  Examinations  were  read,  a- 
gainft  the  Prifoner,  as  were  read  in  the  former 
Trial  of  TVefion ;  whereby  fhe  appeared  to  be 
the  Countefs  of  Effex's  Agent,  in  conveying 
the  Poifons  to  Wefton  for  Sir  Tho?nas  Overbury  : 
And,    faying  very   little   in  her  Defence,  the  Sbemahng 
Jury  found  her  guilty  of  the  Murder  •,  and,  fcarceany 
Sentence  being  pronounced  upon  her,  fhe  was  ■0«/«»c«>  «* 
executed  a  few  Days  afterwards;  "nd'execu't- 

ed. 


,'{;;•,  The  Trial  of  Sir  Tervis  E 
1?  jac-  *•  j 

^Q^fed     Thomas  Overbury,  the  i  dth 

for  Over- 

Murdlr.     r  I  ^  E  Indictment  charges  him  as  AccefStry, 

The  I       before  the  Fact,  to  the  faid  Murder  ;  and 

Charge.        -*-     Avith.    abetting,    aiding*    and    affifting, 

Wefton  in  it. 
VheEvi-  The  fame  Evidence  was  given,  of  his  being 
Heme,  Privy  to  the  fending  the  Poifons  to  Wefton,  as 
in  Wefton's  Trial.  Three  Letters,  from  the  Earl 
of  Northampton  to  Somerfet,  alfo  were  read  ;  in 
the  firfl  of  which,  Northampton  tells  Somerfet, 
that  he  had  fpent  two  Hours,  the  Day  before, 
in  prompting  the  Lieutenant  with  Cautions, 
i  and  Confiderationsj  how  to  act  his  Part  in  the 
Adventure:  In  the  fecond*  he  tells  him  of  the 
Care  the  Lieutenant  took  of  his  Charge  ;  and, 
in  the  third,  that  Overbury's  Body  being  viewed, 
there  were  found  twelve  Tumours  on  his  Belly, 
ready  to  break  :  That  the  Corpfe  was  a  difmal 
Spectacle,  and  flunk  fo  intolerably,  that  they 
were  forced  to  caft  it  into  a  Coffin,  with  a  loofe 
Sheet  over  it  •,  and  concluded,  that  God  was 
gracious  in  cutting  off  all  the  Inftruments  of 
the  factious  Crew. 

A  Letter,  from  Sir  Jervis  Elvis  to  the  Earl  of 
Northampton,  alfo  was  read,  wherein  he  under- 
takes to' keep  Sir  Thomas  Overbury  according  to 
his  Inftructions ;  fays,  he  advifed  Sir  Thomas  to 
give  way  to  the  Match  between  Somerfet,  (then 
Rochefter)  and  the  Countefs  ;  and,  that  Sir  Tho- 
mas grew  warm  againft  the  Lord  Northampton 
and  the  Countefs  of  Suffolk,  telling  him,  if  he 
were  the  Countefs  of  Suffolk's  Prifoner,  as  he 
thought  he  was,  the  Lieutenant  might  let  her 
know,  that  he  cared  as  little  to  die,  as  fhe  did 
to  be  cruel  ;  adding,  Of  Rochefler's  Part  J 
/hall  greatly  fear,  until  I  fee  the  Event. 
Frank-  Then  the  Examination  of  James  Franklin, 
lin'i  £xv»-the  Apothecary,  was  read,  who  depofed,  that 
™™t">w  Mrs.  Turner  came  to  him  from  the  Countefs  of 
Effex,  and  defired  him  to  get  the  fifongeft 
Poifons  he  could  for  Overbury  ;  and  he,  there- 
upon, bought  feven  Sorts,  and  fent  them  to 


l  v  1  s,  for  the  Murder  of  Sir ,  If  J.;  t, 
of  Nov.  1615.  13  Jac.  I. 


i^-v-^ 


Overbury  at  feveral  Times -,  and*  that  the  Lieu- 
tenant knew  of  them,  as  appeared  by  feveral 
Letters  he  wrote  to  the  Countefsj  which  this 
Deponent  had  feen  ;  in  one  of  which  was  this 
Expreffion  ;  Madam-,  The  Scab  is  like  the  Fox ; 
the  more  he  is  curfed,  the  better  he  fareth  :  And 
further,  that  Overbury  fcatce  ever  eat  any  Thing, 
but  there  was  Poifon  mixed  with  it  ;  and  for 
thefe  Poifons  the  Countefs  fent  him  Rewards  : 
That  fhe  flill  fent  for  more  Poifons ;  and  the 
Deponent  befought  her,  on  his  Knees,  not  to 
ufe  hini  any  more  in  this  Matter  •  but  fhe  would 
not  defift  ;  and  faid,  fhe  would  poifon  him,  be- 
caufe  he  wOuld  pry  into  her  Suit :  Concluding, 
that  the  Day  the  Countefs  was  married,  fhe  fent 
the  Deponent  twenty  Pounds,  by  Mrs.  Turner  ; 
and  he  was  to  have  had  two  hundred  Pounds 
per  annum,  for  Life. 

To  this  Charge,   and  Evidence,    Sir  Jervis  7be  Pri- 
made  a  very  poor  Defence  :  He  acknowledged  /"?»»*'  De- 
indeed,  he  fufpected,  there  was  a  Defign  to  poi- •*""*• 
fon  his  Prifoner,  Overbury ;  but  that  he  was  no 
ways  Acceffary  to  it,  Or  aiding  and  affifting  in 
it ;  and,  thereupon,  put  the  following  Cafe  to 
the  Judges :  If  one  knows  not  of  a  Plot  to  poifon  He^utt  a 
another •,  hut  only  fufpetfs  it,  and  is  no  AiJor3  or  Cafe  of 
Contriver^   Whether  fuch  a  one  he  Acceffary  to  L*w*otht 
the  Murder  ?  If  the  Court  thought  fuch  a  con-  Ju*&"- 
cealing,  without  Malice,  was  an  Abetting,  then 
he  would  acknowledge  himfelf  Guilty :  But  the 
Court  thought  his  Guilt  too  manifeft,  to  favour 
him  with  a  Refolution  of  this  Cafe}  and  ob- 
ferved,  that  Franklin's  Confeflion  left  him  with- 
out Excufe :  The  Jury  being  withdrawn,  foon  af- 
ter returned  with  a  Verdict.,  that  the  Prifoner  was 
guilty  j  whereupon  Sentence  of  Death  pafled  Htiscon- 
upon  him  \   and  he  was  hanged  at  Tower-Hill,  viHed,  and 
to  deter  future  Governors  of  that  Fortrefs  from  executed. 
confenting  to  fuch  Practices  againft  the  King's 
Prifoners. 


The 


H 


A  CRITICAL  REVIEW  of 


1615. 
15  Jac.  1. 

•—      ^J 
Frank- 
lin'* atrial, 
for  the 
Murder  of 
Overbu- 
bury. 
Vhe 
Charge. 


The  Trial   of  James    Franklin,     the  Apothecary, $£:, 
for  the  Murder  of  Sir  Thomas  Over  bury,    the  27  th  of 
Nov.  161  5.   13  Jac.  I. 


'V^V^' 


The  Evi- 
dence. 


His  own 
Cmfejfion. 


THE  Indictment  charges  the  Prifoner, 
as  Acceffary,  before  the  Fact,  to  the 
Murder  of  Sir  'Thomas  Overbury,  by 
preparing  feveral  Sorts  of  Poifon,  for  him  to 
take. 

The  Evidence  againfl  the  Prifoner  was,  his 
own  Examination  and  Confeflion,  which  dif- 
fers, in  fome  Particulars,  from  his  Examination 
that  was  read  againfl  Sir  Jervis  Elvis ;  and, 
probably,  was  taken  at  another  Time. 

In  this  Confeflion  the  Prifoner  fays,  That 
Mrs.  Turner  defired  him,  to  provide  a  Poifon 
that  would  not  kill  a  Man  prefcntly,  but  lie 
in  his  Body  a  certain  Time,  wherewith  he 
might  languifh,  by  little  and  little  •,  and,  that 
ihe  gave  him  four  Angels,  with  which  he 
bought  Aqua  for  lis ;  and  fhe  tried  it  upon  a  Cat, 
that  languifhed,  and  cried  pitifully,  two  Days, 
and  then  died :  Then  Mrs.  Turner  brought 
him  to  the  Countefs,  who  told  him,  Aqua  for- 
tis  was  too  ftrong,  and  propofed  Arfe- 
nick,  which  the  Prifoner  faid  was  too  violent  : 
Then  Ihe  propofed  Powder  of  Diamonds,  which, 
he  faid,  he  did  not  know  the  Nature  of:  And 
Ihe  anfwered,  he  was  a  Fool  ;  and,  giving  him 
fome  Gold,  bid  him  buy  that  Powder  for  her  ; 
and,  enquiring,  why  fhe  would  poifon  Sir  Tho- 
mas, fhe  faid,  he  would  pry  fo  far  into  their 
Concerns,  that  he  would  undo  them  all :  That, 
a  little  before  Overbury's  Death,  the  Countefs 
fent  for  him,  and  Ihe  wed  him  a  Letter  from 


the  Lord  Rochefter  (Somerfct)  wherein  he  read 
thefe  Words,  I  marvel  at  thefe  Delays,  that 
the  Bujinefs  is  not  yet  difpatched :  By  which  the 
Deponent  believed,  he  meant  the  poifoning  of 
Overbury  :  And  that  the  faid  Rochefter  faid,  in 
another  Letter,  Sir  Thomas  was  to  come  out  of  the 
Tower  within  two  Days,  and  they  fhould  be  all 
undone:  And,  thereupon,  the  Countefs  fent  for 
Wefton,  and  was  very  angry  with  him,  that  he 
had  not  difpatched  Sir  Thomas :  And  Wejion  an- 
fwered, he  had  given  him  a  Thing,  that  would 
have  killed  twenty  Men. 

That,  about  a  Fortnight  after  Wejion  was 
taken  up,  the  Countefs  fent  for  the  Deponent, 
and»  told  him,  Wefton  had  confefle<!j,  and  they 
fhould  all  be  hanged ;  adding,  On  your  Life, 
do  not  confefsy  you  brought  me,  or  Mrs.  Turner, 
any  Poifon  ;  for,  if  you  do,  you  frail  be  hanged ; 
I  will  not  hang  for  you. 

That  Wefton  came  to  his  (the  Deponent  Frank' 
tin's)  Houfe,  and  told  him,  Now  the  Countefs's 
Turn  was  ferved,  fhe  ufed  him  unkindly ;  and 
that  two  Perfons  were  employed  to  poifon  them 
both. 

The  Prifoner  acknowledged  in  Court,  that 
he  did  buy  the  Poifons  mentioned  in  his  Con- 
feflion ;  but  protefted,  at  his  Trial,  that  he 
was  ignorant  what  they  intended  to  do  with 
them  :  Which  the  Jury  not  regarding,  found  f™*^1? 
him  guilty  ;  and  he  was  condemned,  and  ex-  ald'exe- 
cuted.  e„ted.  ' 
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The  Arraignment  of  Frances   Countefs  of  Somerjet,  j™ 
for the  Murder  of  Sir  Thomas  Overbury,  before  her  Peers, 
the  24th  of  May,  16 16.  14.  Jac,  I. 


<^r>r>U 


TH  E  Indictment  being  read,  in  which  Ihe 
was  charged,  as  Acceffary,  before  the 
Fact,  to  the  poifoning  and  murdering 
Sir  Thomas  Overbury,  a  Certificate  was  pro- 
duced, figned  by  the  Judges  of  the  King's 
Bench,  to  prove  that  Wefton  had  been  convicted, 
as  Principal,  for  the  faid  Murder. 

To  which  Indictment  the  Prifoner  pleaded 
Guilty.  However,  Sir  Francis  Bacon,  the 
Attorney-General,  thought  fit  to  give  an  Ac- 
count how  the  Murder  was  difcovered,  and 
what  had  been  done  upon  it.  He  faid,  Over- 
bury  died  by  Poifon,  in  the  Tower  of  London, 
the  15th  of  September,  1613.  and  immediately, 
upon  his  Death,  there  was  a  Rumour,  that  he 
came  ftrangely  by  his  End.  On  the  contrary, 
there  was  another  Report,  that  he  died  of  a 
very  foul  Difeafe  :  And  although  it  was  above 
two  Years  fince  he  was  murdered,  God  had  fo 
infatuated  the  rwo  great  Procurers,  and  their 
Inftruments,    that  the  former  took   no   Care 


about  it,  and  the  others  fled  not :  That  the  Dif- 
covery of  the  Murder  was  in  a  Manner  mira- 
culous, and  came  out  in  a  Compliment  :  The 
Lord  Shrewfbury  recommending  Sir  Jervis  Elvis 
to  a  Minifter  of  State,  whom  Sir  Jervis  defired 
to  be  made  known  to,  that  Minifter  anfwered, 
he  took  it  as  a  Favour  from  his  Lordfhip  •  but 
added,  there  lay  an  heavy  Imputation  on  Sir 
Jervis,  about  Overbury's  Death,  and  wifhed  he 
"would  clear  himfelf  in  that  Point  •,  which  the 
Lord  Shrew/bury  reporting  to  Sir  Jervis,  he 
appeared  in  fome  Confternation,  and  faid,  fome 
Attempts,  indeed,  had  been  made  againft  Sir 
Thomas  Overbury,  but  they  came  to  nothing, 
having  been  checked  by  him. 

The  King  being  acquainted  with  what  Elvis 
faid,  ordered  him  to  write  down  what  he  knew 
of  it,  which  he  did ;  but  took  care  to  be  very 
favourable  in  what  related  to  himfelf:  And  the 
Matter  being  referred  to  a  Committee  of  Coun- 
cil, Wefton  was  fent  for,  who  made  a  further 
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1616.  Difcovery  ;  and  the  Offenders  were  ordered  to 
4jac.  1.  bg  profecuted:  Whereupon,  no  Practices  were 
left  untried,  to  ftifle  the  Truth.  Wefton  was 
prevailed  on  to  (land  mute,  for  fome  Time  •, 
but  at  length,  a  full  Difcovery  was  made,  and 
the  under  Actors  in  this  Tragedy  having  been 
convicted  and  executed,  this  Lady,  one  of  the 
Authors  and  Contrivers  of  it,  was  brought  to 
Trial,  and  convicted  alfo,  by  her  own  Confef- 
fion :  He  defired  therefore,"  her  Confeffion 
might  be  recorded,  and  Judgment  given  againft 
her. 


And  it  being  thereupon  demanded  of  the 
Countefs,  what  fhe  had  to  fay,  why  Judgment 
of  Death  fhould  not  be  pronounced,  fhe  an- 
fwered,  She  could  fay  much  to  aggravate,  but  no- 
thing to  extenuate,  her  Fault ;  only  defired  the 
Lords  would  intercede  for  her  to  the  King,  for 
Mercy  :  Whereupon  the  Lord  High  Steward 
paffed  Sentence  on  -the  Prifoner,  but  faid,  flnce 
the  Lords  had  obferved,  with  what  Humility 
and  Grief  fhe  had  confeffed  the  Fact,  he  did 
not  doubt  but  they  would  become  Mediators 
for  her  to  the  King. 


1616. 
i4jac.  1. 
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ufac^i.The  Trial  of  Robert  Carr,  Earl  of  Somerfet,  for  the   »«*• 

jr  •  x4  Jac-  '• 

yCQ3      Murder  of  Sir  Thomas  Overbury,  before  the  Peers  ap-  ^"^ 
pointed    to   try    him,     the     25th    of    May,     1616. 
1 4.  Jac.  I. 
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MeCharge.  TH  H  E  Indi&msnt  charges  him  as  AccefTary, 
before  the  Fact,  to  the  poifoning  and  mur- 
dering Sir  Thomas  Overbury <  to  which  he  pleaded 
Not  Guilty. 

Mr.  Serjeant  Montague  opened  the  Indict- 
ment, and  obferved,  that  the  only  Thing  to 
be  enquired  of  was,  whether  the  Lord  Somerfet 
had  procured,  or  caufed,  the  poifoning  Sir  'Tho- 
mas Overbury  ;  the  Form  and '  Circumftances 
mentioned  in  the  Indictment  were  not  to  be  re- 
garded; to  Which  the  Lord  High  Steward,  Sir 
Edward  Coke,  and  the  reft  of  the  Judges,  af- 
fented. 

Then  the  Attorney-General,  Sir  Francis 
Bacon,  faid,  That  the  King  had  given  them  in 
command,  not  to  expatiate  or  make  Invectives^ 
but  materially  to  purfue  the  Evidence,  as  it  con- 
duced to  the  determining  the  Point  in  queftion  ; 
and  this  they  fhould  have  done  of  themfelves, 
if  they  had  not  had  fo  good  a  Warrant  ;  for 
far  be  it  from  us  (fays  he)  by  any  Strains  of 
Wit,  or  Art,  to  feek  to  play  Prizes,  or  blazon 
our  Names  in  Blood  ;  but  obferved,  however, 
that  next  to  High^-Treafon,  the  Offence  the 
Prifoner  flood  charged  with,  was  the  greateft 
and  fouleft  Felony  ;  it  was  Murder  by  Poifon  ; 
Murder  committed  on  the  King's  Prifoner ; 
and  Murder  under  a  Colour  of  Friendfhip : 
That  what  rendered  the  Crime  of  poifoning  fo 
deteftable  was,  that  a  Man  was1  taken  off  in 
full  Peace,  thinking  no  Harm,  and  while  he 
was  comforting  and  refrefhing  Nature  with  his 
Food ;  and  was  the  more  to  be  dreaded,  becaufe 
it  was  fo  eafily  committed,  and  fo  hard  to  be 
prevented  or  difcovered  ;  other  Murders  were 
committed  cum  finitu.  There  were  fome  Acts 
that  might  difcover  or  trace  the  Offenders  ;  but 
this  came  upon  a  Man,  when  he  thought  him- 
felf  in  perfect  Security,  and  every  Day  he  was 
within  the  Gates  of  Death  :  Nor  did  it  concern 
only  the  Man  againft  whom  the  Malice  was  in- 
tended, but  it  was  often  prepared  for  one,  and 
taken  by  another  ;  as  in  the  Reign  of  Hen.VlW. 
where  the  Intent  was  to  poifon  one  •  and  the 
Poifon  being  put  into  the  Broth,  fixteen  of  the 
Bifhop  of  Rocbefter's  Servants  were  poifoned  ; 
and  it  went  even  to  the  Alms-Bafket,    and  the 
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Poor  at  the  Gate  were  poifoned  with  it ,-  which 
occafioned  a  Statute,  that  made  poifoning  High- 
Treafon  ;  for  it  tended  to  diflblve  human  So- 
ciety ;  and  whatever  Offence  did  fo,  was  of  the 
Nature  of  High-Treafon  ;  and  obferved,  that 
Sir  Thomas  was  the  firft  Man  that  had  been  mur- 
dered in  the  Tower,  except  the  two  young 
Princes,  who  were  deftroyed  by  Richard  III. 

He  fhews,  that  the  Source  of  all  this  Mif-  Unlawful 
chief  was,  unlawful  Love,  between  the  Earl  of  ^ove  thef 
Somerfet  and  the  Countefs  of  EJfex,  which  Over-  t^CjJ/r. 
bury  oppofmg,  they  both  determined  to  deftroy  chief. 
him  :  Not  that  Overbury  oppofed  it  out  of  any 
Scruple  of  Confcience    (for  there  was  a  Time, 
when  he  boafted  he  had  won  him  the  Love  of 
this  very  Lady,  by  his  Letters  and  Induftry) 
but  out  of  Hatred  to  the  Family  of  the  Howards: 
And  this  had  drawn  the  Earl  of  Northampton 
into  the  Plot  againft  him,  who  knowing  Over- 
bury'^ Malice  to  himfelf,  and  his  Houfe,  thought 
it  neceffary  he  fhould  be  removed,  and  cut  off; 
and  thus  it  was  certainly  refolved  and  decreed 
amongft  them,  that  Overbury  muft  die. 

Then  the  Witneffes  were  produced,  and  firft  The  Ebfr 
Henry  Payton,  a  Servant  of  Sir  Thomas  Over-  dence- 
burfs,  who  depofed,  that  he  heard  high  Words 
between  the  Earl  of  Somerfet  and  his  Mafter, 
concerning  the  Earl's  vifiting  the  Countefs  in 
the  Gallery  of  Whitehall,  as  he  had  depofed  in 
the  Trial  of  Wefton.  He  depofed  further,  that 
he  faw  a  Letter  from  his  Mafter  to  the  Prifoner, 
the  Lord  Somerfet,  wherein  were  thefe  Words : 
If  I  die,  my  Blood  be  upon  you  ;  and  in  that,  or 
another,  My  Lord,  you  are  now  as  good  as  your 
Word,  you  have  kept  your  Vow  to  me :  That 
when  his  Mafter  was  in  the  Tower,  Wefton  or- 
dered the  Deponent,  to  tell  the  Lord  Somerfet ,- 
that  the  Powder,  his  Lordfhip  had  fent  Sir 
Thomas,  had  given  him  fixty  Stools,  befides 
Vomits ;  and  that  when  he  delivered  the  Mef- 
fage  to  Lord  Somerfet,  he  cried,  Pifh,  and 
turned  away. 

Two  Letters  from  Sir  Thomas  Overbury,    to 
the  Earl  of  Somerfet,  alfo  were  read  in   Evi- 
dence, in  one  of  which  he  fays,  "  Is  this  the  7"ct-<>  Lei- 
"  Fruit  of  my  Care  and  Love  to  you?    Are'*"/™" 
"  thefe  the  Fruits  of  common  Secrets,  common  isomer* 
S  "   Dangers  ?fet. 
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1616.  «  Dangers  ?  You  cannot  fuffer  me  to  He  in  this 
O^nJ  "  Mifery.  A11  *  entreat  of  you  is,  to  free 
"  me  from  this  Place,  and  that  we  may  part 
"  Friends.  Drive  me  not  to  Extremities,  left 
"  I  fhould  fay  fomething  that  you  and  I  both 
"  repent." 

In  the  other  Letter  he  fays,  "  You  told  my 
"  Brother  Lidcote,  that  my  irreverent  Stile 
"  made  you  neglect  me.  With  what  Face 
"  could  you  do  this,  when  you  know  you  owe 
"  me  all  the  Fortune,  Wit,  and  Underftand- 
"  ing,  that  you  have  ?  You  facrifice  me  to 
"  your  Woman,  ftill  holding  Friendfhip  with 
"  them  that  brought  me  hither.  You  bad  my 
"  Brother  Lidcote  keep  my  Defire  of  Liberty 
"  fecret :  But  this  fhall  not  ferve  your  Turn  ; 
"  you  and  I,  ere  long,  will  come  to  a  Trial 
"  of  another  Nature.  I  am  upon  the  Rack, 
"  and  you  are  at  Eafe,  and  yet  I  muft  fay  no- 
"  thing!  When  I  heard,  notwithftanding  my 
**  Mifery,  you  went  to  your  Woman,  curled 
"  your  Hair,  preferred  Gibbe  to  the  Bed  Cham- 
"  ber ;  and,  in  the  mean  time,  fend  me  nine- 
*'  teen  Projects,  how  I  fhould  caft  about  for 
"  my  Liberty  ;  give  me  a  long  Account  of 
"  the  Pains  you  have  taken,  and  then  go  out 
"  of  Town,  while  I  have  neither  Friend,  or 
*'  Servant,  fuffered  to  come  at  me.  Well,  I 
"  have  written  the  Story  betwixt  you  and  me, 
'•'  how  I  have  loft  my  Friends,  for  your  Sake  ; 
*'  what  Hazards  I  have  run  ;  what  Secrets  have 
*'  pa£Ted  between  us  ;  how,  when  you  had  won 
"  that  Woman  by  my  Letters,  you  concealed 
"  all  After- Proceedings  from  me,  which  occa- 
'*  fioned  thofe  Breaches  between  us;  of  the 
"  Vow  you  made  to  be  even  with  me,  and 
"  fending  for  me  twice  that  Day  I  was  caught 
*'  in  the  Trap  ;  perfuaded  me  it  was  a  Plot  of 
"  my  Enemies,  to  fend  me  beyond  Sea  ;  and 
"  urged  me  not  to  accept  it  (the  Embaffy)  af- 
*'  furing  me  you  would  free  me  from  any  long 
"  Trouble.  On  Friday  I  fent  this  Narrative 
"  to  a  Friend,  under  eight  Seals  ;  and,  if  you 
"  perfift  to  ufe  me  thus,  affure  yourfelf,  it  fhall 
"  be  publifhed.  Whether  I  live  or  die,  your 
"  Shame  fhall  never  die,  but  remain  to  the 
"  World's  End,  to  make  you  the  moft  odious 
"  Man  living." 

Then  Simcock's  Examination  was  read,  who 
depofed,  that  when  Sir  Thomas  was  in  the  Tower, 
Wefion  often  told  him,  the  Lord  Somerfet  or- 
dered him  to  look  well  to  Overbury  ;  for,  if  he 
came  out,  one  of  them  muft  die. 

Another  Examination  of  L.  Davis  alfo 
was  read,  who  depofed,  that  feveral  fealed 
Packets,  directed  to  the  King,  were  given  to 
Sir  Thomas  by  the  Lord  Somerfet ;  and  that  Sir 
Thomas  opened  them,  took  fhort  Notes  out  of 
them,  and  then  fealed  them  up,  and  returned 
them  to  the  Lord  Somerfet  again. 

The  Depofitions  of  Franklin,  and  the  reft  of 
the  Witnefles,  alfo  were  read,  which  were  given 
in  Evidence  at  the  former  Trials  ;  and  Mr. Over- 
Overbu-  bury,  Father  of  Sir  Thomas,  depofed,  that,  hear- 
ty *,p  .  ing  his  Son  was  very  fick  in  the  Tower,  he  pe- 
dtnee    W"titioned  the  King,  that  fome  Phyficians  might 
have  Accefs  to  him  •,  and  the  King  faid,    his 
own  Phyfician  fhould  go  to  him :  Whereupon 
he  addrefled  himfelf  to  the  Lord  Somerfet,  who 
faid,  his  Son  fhould  be  fpeedily  delivered  ;  but 
bad  him  prefer  no  more  Petitions.     However, 


not  finding  any  Steps  taken  towards  releafing     16  \  6. 
him,  he  preferred   another   Petition,    and  the  1+  Jac>  1- 
King  faid,  he  fhould  have  an  immediate  An-  V-/"'/,v^ 
fwer  }    and   the  Lord  Somerfet  told  him,    he 
fhould  fuddenly  be  relieved  :  but  advifed,  that 
neither  the  Petitioner,  or  his  Wife,  fhould  prefs 
to  fee  him,  becaufe  it  might  protract  his  Deli- 
very •  nor  deliver  any  more  Petitions  to  the 
King,  for  that  might  ftir  up  his  Enemies  againft 
him. 

The  following  Letter  from  the  Lord  Somer-  %£"***' 
fet,     to  Mrs.  Overbury,    alfo  was   read,  viz.  j/ri.Over- 
"  Your  Stay  in  Town  can  avail  nothing  to-  bury. 
"  wards  your  Son's  Delivery.      I  would  ad- 
"  vife  you  to  retire  into  the  Country  ;    and 
"  doubt  not,  before  your  coming  home,  you 
"  will  hear  he  is  a  free  Man." 

Then  a  Letter  that  the  Lord  Somerfet  wrote  jnothcr  to 
to  Mr.  Overbury,  after  his  Son's  Death,  was  Mr.  Over- 
read,  wherein  he  fays,  bury. 

"  Your  Son's  Love  to  me  got  him  the  Ma- 
"  lice  of  many  •,  and  they  caft  thofe  Knots  on 
"  his  Fortune,  that  coft  him  his  Life  ;  fo,  in 
"  a  kind,  there  is  none  guilty  of  his  Death 
"  but  I ;  and  you  cannot  have  more  Caufe  to 
"  commiferate  the  Death  of  a  Son,  than  I  of 
"  a  Friend  :  But,  though  he  be  dead,  you  fhall 
"  find  me  as  ready  as  ever  I  was,  to  do  all  the 
"  Courtefies  that  poflibly  I  can,  to  you  and 
"  your  Wife,  or  your  Children.  In  the  mean 
"  Time,  I  defire  Pardon  from  you,  and  your 
"  Wife,  for  your  loft  Son,  though  I  efteem 
"  my  Lofs  the  greater :  And  for  his  Brother, 
"  that  is  in  France,  I  defire  his  Return,  that 
"  he  may  fucceed  his  Brother  in  my  Love." 

Several  Examinations  were  read,  fhewing, 
that  Overbury  was  detained,  and  kept  clofe  Pri-  Pepo/'*'0^ 
foner,  by  Somerfet's  Order,  though  he  was  com-  qI^" 
mitted  only  for  Contempt,  and  the  great  Ap- 
prehenfions  he  and  his  Lady  were  under,  left 
Overbury  fhould  get  out :  But  fome  of  thefe 
Examinations  were  not  upon  Oath. 

The  Letters  concerning  the  Lord  Northamp- 
ton's Practices  with  Sir  Jervis  Elvis  alfo  were 
read,  in  one  of  which  he  tells  Somerfet,  the 
Lieutenant  had  undertaken,  that  either  Overbury 
fhould  do  him  good  Offices  with  the  Lord  Suf- 
folk, or  elfe  he  fhould  never  recover,  which  he 
thought  the  moft  fure  and  happy  Change : 
Which  Letters  the  Prifoner  acknowledged  he 
had  received. 

Then  Proof  was  made  of  Somerfet's  fending 
Overbury  Arfenick  in  a  Letter  ;  and  the  fend- 
ing the  poifoned  Tarts  and  Jellies,  as  in  the 
other  Trials  ;  and  Franklin's  Depofition  was 
read,  wherein  he  fays,  he  was  fent  for  by  the 
Lady  Somerfet,  and  made  to  take  an  Oath  of 
Secrecy,  in  order  to  fupprefs  the  Difcovery. 

And  Sir  Robert  Cotton  depofed,  that  a  little 
before  the  laft  Michaelmas,  Somerfet  gave  him  a  • 
Draught  of  the  largeft  Pardon  that  had  been 
granted,  wherein,  among  other  Offences,  both 
Murder  and  Treafon  were  pardoned  -,  by  which 
he  was  ordered  to  draw  one  for  the  Prifoner. 

The  Earl  of  Somerfet,  in  his  Defence,    faid,  <fhe  £ari 
that  the  Powder  he  fent  Overbury,  was  to  make  of  Somer- 
him  fick,  that  he  might  have  the  better  Handle  ft1'-*  #*- 
to  fpeak  to  the  King  for  him  ;   and  that  it  was/""** 
at  Overbury's  Defire  he  fent  it :    That  though 
he  had  confented  to  his  Imprifonment,  that  was 
only  to  prevent  his  being  an  Impediment  to 
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1<>i6.  his  Marriage;  and  he  had,  however,  given 
14  Jac  I.  Orders  he  ihould  have  the  moft  airy  Lodgings, 
V-/V>s-J  and  might  fpeak  with  whom  he  would.  That, 
though  Breach  of  Friendfhip  had  been  urged  as 
an  Aggravation  againft  him,  it  was  no  wonder 
for  Friends  to  fall  out ;  and  he  thought  Over- 
bury  never  had  a  Friend  to  whom  he  had  not 
given  Offence. 

He  confeffed  there  had  been  a  CommurTica- 
tion  of  Secrets  between  them  ;  and,  knowing 
Overbury's  Abilities,  he  had  employed  him  to 
take  Abftracts  out  of  Ambaffador's  Letters, 
and  that  by  the  King's  Order.  That  he  was  fo 
far  from  diffuading  Overbury  not  to  undertake 
the  Embaffy,  that  he  would  gladly  have  had 
him  gone,  that  he  might  have  been  out  of  the 
way  at  that  Time,  as  well  on  Account  of  his 
Marriage,  as  Overbury's  Infolence,  and  there- 
fore could  not  be  fuppofed  to  have  prevented 
his  going.  That  as  to  the  poifoned  Tarts,  his 
Wife  had  confeffed  the  fending  them  ;  but  thofe 
the  Prifoner  fent  ought  to  be  prefumed  whol- 
fome,  till  it  was  proved  otherwife. 

That  the  Lord  Northampton's  Letters  proved 
no  more,  than  that  the  Lieutenant  would  endea- 
vour to  makcOverbury  a  goodlnftrument  between 
him  and  Suffolk  ;  and  though  Elvis,  in  his  Letter, 
fays,  Death  is  the  beft  way,  the  Anfwer  to  thofe 
Letters,  would  juftify  him,  if  he  had  them  to 
produce.     He  had  endeavoured,  indeed,  to  get 
a  Pardon,  as  he  might  have  been  guilty  of  fome 
Overfights,  in  the  Beginning  of  his  Admini- 
ftration,  when  he  wa!s  unacquainted  with  Affairs 
•of  State  :  but  the  general  Words  in  it  were  put 
in,  by  the  Lawyers,  without  his  Privity  :  And 
then,    having  recommended    his    Cafe  to  the 
Confederation  of  his  Peers,  he  withdrew  •,  but, 
it  feems,  they  were  unanimous  in  their  Opinion, 
He  is  con-  that  the  Prifoner  was  Guilty  ;  and  he  was  ad- 
vi8ed.       judged  to  be  hanged.     Whereupon,  he  defired 
the  Interceffion  of  the  Lord  High  Steward,  and 
the  reft  of  the  Peers,  to  his  Majefty,  for  Mer- 
ges Earl  CY '    an(^  ^Y  interceded   fo  effectually,  both 
andCtun-   in  Behalf  of  the  Barl,  and  the  Countefs,  that 
tefspardon-  they  obtained  their  Pardon,  with  this  Limita- 
eiastr°.      tion,    that   they    fhould    remain    imprifoned, 
^RemJn"' durin§  his  Majefty's  Pleafure. 
Prifoner s        Both  of  them  having  continued  Prifoners  in 
in  the       the  Tower  (the  Scene  of  their  Villany)  till  the 
"^?Ve£-     itfth  of  January,  1622.  they  obtained  an  Or- 
\6zz.  '     ^er  °f  Council,  for  their  Releafe  from  thence  : 
But  the  Earl   and  the  Countefs,  were  required, 
to  repair,  either  to   Grays,    or   Cowjham,  the 
Lord  Wallingford's  Houies,  in  the  County  of 
Afterwards  Oxon,  and  remain   confined  in  one  of  the  faid 
Sf'rd-"2  Houfes'    and  within   three  Miles  Compafs  of 
fljirc        either  of  them,  until  further  Orders  from  his 
Majefty  •,  and,  it  appears,  that  the  King  per- 
mitted the  Earl  to  enjoy  the  greateft  Part  of  his 
Eftate,  notwithftanding  his  Attainder. 
Remarkson-     It  is  obfervable,    in  thefe  Trials,  that  the 
the  Trials   Court  refolved,   it  was  not  neceffary  to  find  the 
ff^r"    Circumftances  laid  in  the  Indictment,  fo  as  the 
Murderers.  Subftance,  namely,  the  poifoning,  was  found. 
We  find  .Examinations  ftiil  read  againft  the 
Prifoners  here,  as  in  former  Trials  :  It  was  not, 
yet,  cuftomary,  to  produce  the  Witneffes,    to 
give  their  Evidence,   viva  voce ;  though  this 
was  fometimes  done :  But,  it  was  ftill  more  ir- 
regular, and,  indeed,  illegal,  to  read  the  Ex- 
aminations of  Perfons  convicted,  and  even  exe- 


cuted, for  the  fame  Crime  ;  and  feveral  of  them    i^- 
not  upon  Oath.     It  is  true,  there  was  abundant  *4  Jae-  J- 
Evidence,    befides,    of  the    Prifoners    Guilt  ;  <^v"Sb"> 
but  this  would  not  juftify  the  bringing  Evi- 
dence  againft  them   that  was   not  legal :   But 
Courts  of  Juftice   did  what   theypleafed  with 
Prifoners,    in  thofe  Days,    as   is  manifeft  by 
thefe     and  the  former  Trials. 

Sir  Francis  Bacon  very  rightly  obferved,  in 
thefe  Trials,  That  all  this  Mifchief  proceeded 
from  an  unlawful  Amour,  in  which,  perhaps; 
the  Parties,  at  firft,  thought  there  was  very  lit- 
tle hurt.  Had  they  forefeen  that  Train  of  Evils 
that  fucceeded ;  that  Injuftice,  Treachery,  and 
Ingratitude  ;  the  barbarous  Murder  they  muft 
commit,  to  conceal  the  firft  Crime  ;  the  many 
Perfons  there  would  be  a  Neceffity  of  drawing 
into  the  fame  Guilt ;  the  Lives  that  muft  be 
loft,  and  the  eternal  Infamy  that  muft  fucceed ; 
they  would,  furely,  never  have  engaged  in 
fuch  an  Attempt :  Which  ought  for  ever  to 
caution  others,  how  they  deviate  from  the  Paths 
of  Virtue  :  We  are,  infenfibly,  led  from  one 
Step  to  another,  till  we  find  ourfelves  involved 
in  Crimes,  which  we  could  not  at  firft  have 
reflected  on  without  Horror. 

And  thus  we  fee,  how  Changes  are  frequent- 
ly brought  about,  unexpectedly,  in  Courts  and 
Kingdoms :  One  is  di  (graced,  another  prefer- 
red, and  the  whole  World,  fometimes,  put  in 
Confufion,  by  a  little  Piece  of  Gallantry,  as 
fome  term  it :  And  a  Miftrefs  fhall  put  a 
Prime  Minifter  upon  perpetrating  the  vileft 
Actions,  to  gratify  her  Revenge,  or  Luft.  I 
queftion,  whether  there  is  to  be  met  with  in 
Hiftory,  a  Man  more  univerfally  detefted,  than 
Somerfet,  who,  to  enjoy  a  faithlefs,  lafcivious 
Woman,  facrificed  his  Friend,  and  made  him 
undergo  the  moft  cruel  Tortures  ;  and,  after 
he  had  killed  him,  endeavoured  to  murder  his 
Memory,  by  giving  out,  he  died  of  an  infa- 
mous Diftemper.  This  may  ferve  alfo,  as  a 
Specimen  of  the  Friendships  among  the  Great  ; 
and  fhews  us,  at  the  fame  Time,  how  dread- 
ful a  Thing  it  is,  to  fall  into  the  Hands  of  a 
Prime  Minifter.  Here  we  fee  one  inciting  his 
Friend  to  offend  his  Prince,  and  then,  putting 
his  Princeuponpunifhinghim  a  thoufand  Times 
more  than  the  Offence  could  ever  deferve  ;  or, 
rather,  he  makes  ufe  of  his  Sovereign's  Name, 
to  rack  and  torture  his  Friend  to  Death: 
And,  howeafy  is  it  for  a  Minifter,  at  this  Day, 
thus  to  exercife  his  Malice  againft  any  Man  he 
does  not  like  ?  Let  him  charge  the  Party,  firft, 
with  fome  notorious  Crime  ;  and  this  gives  him 
a  Colour  to  imprifon  him  in  a  Dungeon,  to 
load  him  with  Irons,  exclude  all  his  Friends 
from  him,  and  murder  him,  almoft,  with  re- 
peated Hardfhips,  and  the  Noifomnefs  of  the 
Place  y  and  this,  before  a  Man  appears  guilty 
of  any  Crime  whatever  :  Which  feems  a  very 
great  Defect  in  the  Laws  of  a  Country,  which 
are  faid  to  be  fo  well  adapted  to  the  Preferva- 
tion  of  Liberty  and  Property. 

Every  Man  is  fuppofed  to  be  innocent,  and 
ought  to  be  dealt  with  as  fuch,  till  he  is  con- 
victed. But  here  a  Man  often  fuffers  mora 
before  he  is  brought  to  his  Trial,  than  he  can 
do  for  the  Offence  afterwards,  if  he  appears 
guilty  of  it :  And  this,  perhaps,  to  make  him 
an   Evidence   againft    a  Perfon,    fome   Great 
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*6\6  Man  has  a  Mind  to  deftroy  :  Prifons  may  be 
14  Jac.  I.  made  as  ftrong,  and  i'ecure,  as  can  be  defired  ; 
^^^^^  but,  why  People  fhould  be  tortured,  and  their 
■Friends  debarred  from  feeing,  and  relieving 
them,  till  it  appears  they  are  guilty,  is  not  eafy 
to  conceive.  This,  furely,  can  be  with  no  o- 
ther  View,  than  to  gratify  the  Malice  of  his 
Enemies  ;  or,  to  make  iuch  unfortunate  People 
Tools,  to  ferve  the  Turn  of  an  abandoned  Mi- 
niftry. 


How  King  James  came  to  fpare  the  Principal     1616. 
Actors  in  this  Tragedy,  and  execute  only  their  ,4  Jac-  r- 
under  Agents,  is  very  unaccountable,  and  rauft  ^^"^ 
be  allowed  to  reflect  no  fmall  Difhonour  on  his 
Memory  :    It  would  not  only   have   been  the 
moftjuft,  but  the  moft  popular  Thing  he  could 
have  done,  to  have  left  thefe  great,  but  infamous 
Offenders,   to  the  Punilhment  their  Crimes  de- 
ferred . 


KJ15. 


^jaJ'i.The  Trial  of  John  Ogilvie  Jefuit,   for  High-Treafon,  t 

at  Glafcow  in  Scotland,   the  28  th  of  February,    161  5.  K^>rsJ 
1  3  Jac.  I. 


Ogilvie'j 
Trial. 


JBs  in 

Scotland 

acknow 


TheCharge.  fTpHE    Indictment  recites,   That  whereas 
J[_     God,  the  Author  of  all  righteous  Go- 
vernment,   had   eftablifhed   Kings  and  Magi- 
ftrates,     his    Lieutenants    upon     Earth}    and 
had  particularly    bleffed   that   Country  with  a 
more  ancient,  juft,  and  permanent  Defcent  of 
lawful    Kings,  than   any  other   Nation  in  the 
World,  and  extended  their  Felicity  beyond  the 
Happinefs  of  their  Anceftors,  by  the  Juftice, 
Wifdom,  and  Clemency,  of  his  Majefty's  prof- 
perous  Reign,  honouring,  and ftrengthening  him, 
with  the  Acceflion  of  the  moft  mighty  and  flou- 
rifhing  Kingdoms  of  England,  France,  and  Ire- 
land: Which  vifible  Favours,  proceeding  directly 
from  God's  bountiful  Hand,  moved  the  whole 
Eftates  of  that  Kingdom,  in  the  Parliament  af- 
fembled  at  Perth,  the  9th  of  July,   1606.  to  ac- 
hdglZthe  knowledge  his  Majefty's  Sovereign  Authority, 
Kings  Su-  Royal  Prerogative,  Power,  and  Privilege,   of 
premccy.     his  Crown,  over  all  Eftates,  Perfons,  and  Cau- 
fes,   whatfoever,    within   that  Kingdom;    and 
promife  to  maintain,  defend,  and  advance,  the 
Honour,  Dignity,    Sovereign  Authority,   and 
Prerogatives  of  his  facred  Majefty,  againft  all 
Perfons,  Powers,  and  Eftates,  who  fhould  im- 
pugn or  impair  the  fame.     And  whereas,  by  an 
Act  made  in  the   Parliament  holden  at  Edin- 
burgh, the  22d   of  May,   1584.  his   Majefty's 
Royal  Power  and  Authority,  over  all  Eftates 
Spiritual  and  Temporal,  was  ratified  and  con- 
firmed :  And  it  was  enacted,  that  none  fhould 
prefume  to  decline  the  Judgment  of  his  High- 
nefs,    his    Heirs,    or  Succeffors,    on  Pain  of 
High  Treafon.     And  by  divers  other  Parlia- 
ments,   it  was  enacted,    That   all  the  King's 
Leiges  fhould  be   governed   by  his  Majefty's 
Laws,  and  by  no  Laws  of  other  Countries,  or 
Realms,  on  Pain  of  Treafon :    Notwithftand- 
ing  all  which,  the  Prifoner  had   renounced  his 
natural   Allegiance    and    Duty    to  his   native 
King ;  caft  of  all  Reverence  for  his  Sovereign 
Authority,  and  Laws,  and  dedicated  his  Mind 
and  Actions  to  the  unlawful  Obedience  of  Fo- 
reign Powers,  Adverfaries  to  his  Majefty,  and, 
refolving  to  feduce  his  Subjects  from  their  Faith 
and   Allegiance,  repaired   to   Scotland,   in  the 
Month  of  June  then  laft  paffed,  and  by  Con- 
ferences, Inticements,  Mafs-faying,    and  other 
fubtil  and  crafty  Means,  endeavoured  to  corrupt 
many  of  his  Majefty's  Lieges  in  Religion,  and 
pervert  them  from  their  dutiful  Obedience  to  ' 


his  Majefty,  until  he  was  detected  and  appre- 
hended by  the  Archbifhop  of  Glafcow,  who, 
with  others  of  his  Majefty's  Council,  ufed  all 
charitable  Means,  to  bring  him  to  a  Senfe  of  his 
heinous  Offences,  by  his  Majefty's  Directions  : 
That  the  Prifoner  proved  hardned  and  deaf,  to 
all  their  Advice  ;  and,  at  his  Examination,  had 
afTerted  and  defended,  feveral  treafonable  Po~ 
fitions  (mentioned  in  the  Indictment,  and  re- 
cited in  the  Courfe  of  the  Trial)  plainly  dis- 
covering, that  he  approved  the  Means,  and 
wifhed  the  Overthrow  of  his  Majefty's  Eftate  j 
the  Deftruction*  of  his  Perfon  ;  the  Seduction 
of  his  Subjects  from  their  Allegiance  ;  and 
thereby,  and  by  every  one  of  his  faid  An- 
fwers,  had  committed  moft  heinous,  deteftable, 
and  unpardonable  Treafon. 

The  King's  Counfel,  in  opening  the  Indict-  The  King'/ 
ment,  obferved,  That  the  Prifoner  was  not  in-  Counfel  0- 
dicted  purely  for  faying  Mafs,  and  propagating  Pen  the 
Popery  ;    but  for  declining  his  Majefty's  Au-  c?"w2e- 
thority,  and  maintaining  treafonable  Opinions : 
That  the  Statutes  mentioned  in  the  Indictment, 
made  it  Treafon,  not  to  anfwer  the  King,  or 
his  Council,  when  a  Prifoner  was  under  Exa- 
mination for  High  Treafon  :  But,  that  he  being 
examined  by  the  Lord  Archbifhop  of  Glafcow, 
and  other  honourable  Perfons,  of  his  Majefty's 
Special  Commiffion,    refufed  to  anfwer  divers 
Interrogatories,    and    profeffedly    avowed   the 

Pope  of  Rome's  Jurifdiction. That  it  being 

demanded  of  him,  1.  Whether  the  Pope  had 
Power  to  depofe  the  King?  i.tVhether  it  was 
lawful  to  flay  his  Majefty,  being  depofed  by  the 
Pope?  3.  Whether  the  Pope  had  Power  to  ab- 
folve  his  Majefty's  Subjecls  from  their  Allegiance  ? 
he  refufed  to  anfwer  thefe  Points,  unlefs  he  was 
required  fo  to  do  by  the  Pope,  or  others  autho- 
rifed  by  him  ;  not  acknowledging,  that  his 
Majefty's  Crown  and  Authority,  was  held  im- 
mediately of  God,  the  Author  of  all  Govern- 
ment ;  and  had  voluntarily  declared,  that  the 
Oaths  of  Allegiance  and  Supremacy  were  un- 
lawful. 

Then  was  read  the  Acts  of  Parliament,  on 
which  the  Indictment  was  founded,  and  the 
Prifoner's  Examination  before  the  Council,  fub- 
fcribed  by  himfelf,  which  was  the  principal  E- 
vidence  produced  againft  him. 

The  Prifoner,  inftead  of  making  a  regular  ^Priftm- 
Defence,  or  excufing  his  Crimes,  protefted  a-  %]&£' 

gainft/™,. 
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161  j.  gainft  the  Jurifdiclion  of  the  Court ;  denied  the 
1  j  Jac.  I.  jra&s  ]aid  in  the  Indictment  were  Treafon ;  and 
^v"^-'  even  difputed  the  Authority  of  thofe  Parliaments 
that  declared  thofe  Facts  to  be  Treafon :  He 
faid,  thofe  Parliaments  were  compofed  of  a 
Number  of  partial  Men,  and  thofe  Acts 
made,  without  the  Confent  of  the  chief  Men  of 
the  Kingdom  :  That  they  medled  with  Mat- 
ters not  fubject  to  their  Cognizance  ;  and,  in 
ihort,  that  he  did  not  care  a  Fig  for  them. 

He  added,  That  he  knew  no  other  Autho- 
rity the  King  had,  than  what  he  received  from 
his  PredecefTors,  who  acknowledged  the  Pope 
of  Rome's  Jurifdiclion  :  If  the  King  would  be  to 
him,  as  his  PredecefTors  were  to  his,  he  would  o- 
bey  and  acknowledge  him  for  King  ;  but,  if  he 
did  otherwife,  and  played  the  Runnagate  from 
God,  as  he  and  all  of  them  did,  he  would  not 
acknowledge  him  more  than  his  old  Hat.  The 
Jury  being  called,  he  made  one  general  Ex- 
ception to  them  all :  He  faid,  they  were  either 
Enemies  to  his  Caufe,  or  Friends ;  If  they 
were  Enemies,  they  ought  not  to  be  admitted 
to  try  him  •,  and,  if  they  were  his  Friends,  they 
muft  Hand  Prifoners  at  the  Bar,  as  he  did. 

After  the  Jurors  were  fworn,  he  faid,  he 
wilhed  they  would  confider  what  they  did ;  for 
he  could  not  be  tried,  or  judged,  by  them  : 
Whatever  he  fuffered,  it  muft  be  by  way  of 
Injury,  and  not  of  Judgment :  He  was  accufed 
of  Treafon  -,  but  he  had  committed  no  Offence, 
nor  would  he  beg  Mercy. 

To  which  the  Archbifhop  anfwered,  It  was 
ftrange  he  had  not  offended,  when  he  came  into 
the  Kingdom,  to  pervert  his  Majefty's  Sub- 
jects, contrary  to  the  Laws. 

Ogilvie  replied,  I   came  by  Commandment  -, 
and,  if  I  was  now  out  of  the  Kingdom,  I  would 
return:  I   repent  of  nodiing,  but  that.  I  have 
not  been  fo  bufy  as  I  fhould,  in  that  which  you 
call  -perverting  :  I  hope  to  cyme  to  Glafcow  a- 
gain,  and  do  more  good :  If  all  the  Hairs  of 
my  Head  were  Priefts,  they  fhould  all  come 
into  the  Kingdom  :  And,  it  being  anfwered,  The 
King  might,  furely,   discharge  the  Country  of  thofe 
that  had  offended  the  Laws,  he  faid,  I  am  as 
free  as  the  King  ;  he  cannot  difcharge  me,  if 
I  be  not  an  Offender,  which  I  am  not.    But  he 
feemed  to  allow,  that  f°r  Theft,  or  Murder,  the 
King's  Courts  might  banifh  a  Prieft. 
Ih  obje8s>      He  declared,  that  he  declined  the  King's  Au- 
the  Kirk    thority,  and  fhould  do  it  ftill,  in  Matters  of  Re- 
denied  the   ligion  ^  for,  in  fucji  Matters,  he  faid,  the  King  had 
thZVyin'  noting  to  do  :  Obferving,  that  the  Kirk,  in  like 
Spirituals,   Manner,  rejected  the  King's  Authority,  in  Spiri- 
m  well  as  tual  Matters,  as  well  as  he :  The  Archbifhop  an- 
rh/fh    fwered>  that,  he  was  miftaken  in  the  Fact  •  there 
ajlop'^Re- was  n0  more  in  it-  than  this  :  Eight  Minifters, 
fly  to  the    in  the  General  Affembly  at  Aberdeeen,  did,   in- 
Pri/iner.    deed,  contend,  that  the  AfTembly  could  not  be 
difcharged  by  his  Majefty's  Commifftoner  •  but 
the  whole  Clergy  ought  not  to  be  flandered  for 
the  Offence  of  a  few  :  Befides,  fome  of  them 
were  punifhed  for  it,  and  others  confeffed  their 
Error,  and  were  pardoned  :  That   their  Reli- 
gion taught  them,  to  acknowledge  his  Majefty 
their   fupreme  Judge  in   all'  Caufes  :  That  his 
Lord,  the  Pope,  indeed,  did  not  only  deny  the 
Authority  that  God  had  given  to  Kings,  but 
ufurped  it  himfelf;  affuming  a  Power  of  depo- 
fing  and  killing  them,  when  he  was  difpleafed 


with  them  :  Nor  did  this  reft  in  Opinion  only  •  ■  1615. 
they  had  actually  put  their  Principles  in  Practice,  ]*J*%J. 
and  cut  the  Throats  of  the  two  laft   Henry's,  ^"^^ 
Kings  of  France 'j  but  they  could  not  lay  fuch 
Imputations  on  the  Church  of  Scotland :    And 
then  the  Archbifhop  demanded  of  the  Prifoner 
again,  Whether  he  thought  the  Pope  had  Power 
to  depofe  the  King  ?    or  if  it  was  not  Murder  to 
kill  the  King  being  depofed  by  the  Pope  ? 

Ogilvie  thereupon  faid,   he  refufed  to  anfwer  ZhePrifon- 
fuch  Queftions,  becaufe  he  fhould  thereby  ac-  er/&ai\ 
knowlege  them  Judges  in  Controverfies  of  Re-  j^' 
ligion,   which  he  did  not.     He  would  not  caft  tio»  of  the 
holy  Things  to  Dogs  :  Adding,  That  if  the  King  Court. 
offended    againft  the   Catholick   Church,    the 
Pope  might  punifh  him,  as  well  as  a  Shepherd,  Maintains 
or  the  pooreft  Man  in  the  Country.     That  in  '^Sff 
abrogating  the  Pope's  Authority,    the  Eftates  ToZePope. 
of  Parliament  had  gone  beyond  their  Limits  • 
and  the  King,   in  ufurping  the  Pope's  Right, 
had  loft  his  own.     That  the  Oath  of  Allegiance 
was  a   damnable  Oath,   againft   God   and  his 
Truth,   and  it  was  Treafon  to  fwear  it  •,    for 
fince  that  Kingdom  was  Chriftian,    the  Pope's 
fupreme  Power  was  always  acknowledged ;  that  TheKing'i 
this  being  caft  off  by  AA  of  Parliament,  againft  denying  the 
all  Reafon  and  Confcience,  and  the  Subject  forced  *"?*  ,,~ 

r  •»  -.  ,.  ,       r-  ,    J  ■  premacy  the 

to  lwear  to  a  Matter  fo  unlawful,    it  was  no  Occafion  of 
wonder  that  fuch  Attempts  and  dangerous  Cour-  the  Plots  a- 
fes.were  taken  againft  his  Majefty.    Would  the  gair>P3im- 
King  ceafe  to  ufurp  on  the  Pope,    he  might 
live  without  Fear,  as  well  as  the  King  of  Spain, 
or  any  other  Chriftian  Prince. 

Thus  the  Prifoner  avowing  and  maintaining  IhtPrifon- 
theTreafons  for  which  he  was  indicted  in  Court,  erc°»viaecl 
the  Jury  unanimoufly  found  him  Guilty,  and^^" 
he  was  condemned  to  die  the  Death  of  a  Traitor. 
Whereupon  he  cried  out,  God  have  Mercy  up- 
on me  ;    if  there  be  any  hidden  Catholicks  let 
them  pray  for  me,  but  the  Prayers  of  Flereticks 
I  will  not  have. 

He  was  executed,  "according  to  the  Cuftom  His  Exe- 
of  Scotland,  the  fame  Day  Sentence  paffed  on  «**»»• 
him  :  But  it  was  obferved  he  did  not  behave 
himfelf  with  the  fame  Affurance  and  Refolution 
at  his  Execution,  as  he  had  done  at  his  Trial ; 
on  the  contrary,  'tis  faid,  he  trembled  and  fhook 
when  he  came  to  the  Foot  of  the  Ladder,  and 
faid  he  fhould  fall ;  and  it  was  with  fome  Diffi- 
culty the  Hangman  got  him  up:  His  laft 
Words  were,  0  Maria,  mater  gratia,  or  a  pro  me  ! 
omnes  Angeli,  orate  pro  me  I  omnesSancli,  Sancla:- 
que,  orate  pro  me!  but  thefewere  fpoken  info  low 
a  Voice,  that  few  of  the  Audience  could  hear  them . 

This  Jefuit  Ogilvie,  feems  to  have  been  fond  Remarki 
of  dying  a  Martyr  to  the  Pope's  Supremacy  :  °»  98ilT 
He  evidently  looked  upon  all  the  Princes  in  the  vie '  ^nal 
World  as  Vaffals  to  his  Holinefs,  and  that  they 
might  be  depofed  and  affaflinated  whenever  they 
oppofed  him.  As  to  the  Diftinction  of  Spirituals 
and  Temporals,  there  feems  to  be  very  little  in  it. 
For  if  the  Pope  declared  that  any  temporal  or 
fecular  Action  was  oppofite  to  the  fpiritual  In- 
tereft  of  the  Church,  (in  his  Opinion)  any  So- 
vereign Prince  might  be  excommunicated  for  it, 
and  even  depofed  and  murdered  by  his  Subjects, 
and  his  Dominions  transferred  by  his  Holinefs 
to  another  Family.  A  Doctrine  ( however 
fhocking  it  may  appear  to  Proteftants  in  gene- 
ral) that  has  been  exactly  copied  and  practifed 
by  the  Scots  Prefbyterians  i  with  this  Difference 
T  only, 
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1615-  -  only,  that  inftead  of  Kings  being  fubjecl:  to 
IL^Xj  tne  ^°Pe'  t"iey  ma^e  them  fubjecr.  to  their 
Prefby^eries,  Synods,  or  general  AfTemblies : 
And  though  at  that  Time,  when  the  Church  of 
Scotland  was  Epifcopal,  as  the  Archbifhop  ob- 
ferved,  there  were  but  eight  of  her  Clergy  that 
difputed  the  King's  Supremacy  •,  and  fome  of 
thefe  renounced  the  detefted  Error :  Yet, 
when  that  Church  was  deftroyed,  and  Prefby- 
tery  rode  triumphant,  no  Jefuits  ever  carried 
the  Pope's  Supremacy  higher,  than  thofe  Saints 
did  the  Authority  of  their  general  AfTemblies : 
And,  even  at  this  Day,  they  will  fcarce  fufFer 
their  Prince  to  moderate  in  their  AfTemblies, 
or  to  appoint  a  Faft,  or  a  Thankfgiving  •,  and 
abfolutely  refufe  to  take  the  Oath  of  Suprema- 
cy, enjoined  to  be  taken  by  the  Members  of 
the  Church  of  England. 

To  return  to -the  Trial :  King  James  fcarce 
ever  put  any  Jefuit,  or  Prieft,  to  Death,  pure- 
ly for  exercifing  his  Function,  if  he  fubmitted 
himfelf,  and  promifed  to  defifl ;  though  it  was 
Treafon  in  them  to  come  into,  or  remain  in 
Scotland.  He  contented  himfelf,  either  with 
their  Imprifonment,  or  Banilhment :  But  this 
Jefuit  fo  daringly  challenged,    and  defied  the 


civil  Powers,  that  there  appeared  a  Neceffity  of     t6x$: 
taking  him  off.     He  might  probably  be  em-  l,J  Jac"  l" 
ployed  by  his  Superiors,    to   let  King   James  '-/V>J 
know,  in  this  publick  Manner,    that  his  Ma- 
jefty  would  never  be  out  of  Danger  of  Plots 
and  Afiaffinations,  if  he  did  not  ceafe  to  pro- 
fecute  them.      This  unhappy  Criminal  might 
be  perfuaded   by  them,    he  fhould  purchafe  a 
Seat  in  Paradife,  by  thus  braving  a  Proteftant 
Prince  in  his  own  Dominions:  But,  if  we  may 
credit  thofe  who  give  an  Account  of   his  Exe- 
cution,  his  Heart  failed  him  at  laft.     He  does 
not  appear  to  have  met  Death  with  that  Joy 
that  Saints  and  Martyrs  ufually  do. 

There  is  another  Observation  I  aannot  avoid 
making  on  the  Laws  of  Scotland  ;  and  that  is, 
that  a  Man's  Silence  was,  by  feveral  Acts, 
made  treafcnable  there.  If  a  Perfon  was  ex- 
amined before  the  Council,  concerning  a  trea- 
fonable Confpiracy,  and  refufed  to  anfwer ; 
this  Refufal  was  looked  upon  as  a  renouncing 
the  King's  Authority,  and  interpreted  High- 
Treafon  :  "Whereas  no  Man  is  bound  to  anfwer 
in  a  criminal  Cafe,  by  the  Laws  of  England, 
efpecially  where  the  Anfwer  tends  to  accufe 
himfelf. 


• 
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16  Jac.  1. 

Wrayn- 
ham'f 
Irial. 


The   Trial  of Wr aynham,    or  Wrenham,   j^s. 

for  Slandering  the  Lord   Chancellor  Bacon,  before    the 
Court  of  Star-Chamber,  Pafch.  1 6 1 8.   16  Jac.  I. 


L^VNJ 


3%e  Cafe.  T"1  ^  ^  Cafe,  m  ^10rt?  was  d*?s :  The  Lord 
\_  Chancellor  Bacon,  at  his  coming  to  the 
Great  Seal,  found  a  Caufe  in  that  Court,  be- 
tween Wraynham  and  Fifher,  concerning  the 
Value  of  a  Leafe,  in  which  the  former  Lord 
Chancellor  had  made  feveral  Orders  and  De- 
crees :  Thefe  the  Lord  Bacon  thought  fit  to  re- 
verfe,  or  alter,  to  the  Advantage  of  Fijher  : 
Whereupon  Wraynham  complained  of  his  Lord- 
fhip  to  his  Majefty,  and  at  length  wrote  a  Quarto 
Book,  and  dedicated  it  to  the  King,  wherein 
he  let  forth  his  Cafe  at  large,  charging  the  Lord 
Chancellor  Bacon,  with  Injufiice  and  Oppreffion. 
The  molt  obnoxious  Paflages  in  this  Book, 
or  Libel,  as  it  was  ftiled,  were  thofe  that  fol- 
low, viz. 

&hat  he  (Wraynham)  had  twi  Decrees  in  the 
frft  Lord  Chancellor's  Time, both  under  the  Great 
Seal ;  and  yet  both  altered,  fmce  his  Death,  and 
cancelled  by  this  Lord  Chancellor,  in  a  prepofie- 
rotis  Manner,  without  Caufe,  without  new  Mat- 
ter,  without  any  legal  Proceedings,  without  Pre- 
cedent, upoti  the  Party's  bare  Suggefiion,  and 
without  calling  him  (Wraynham)  to  anfwer  : 
And  this  he  had  done,  to  reward  Fifher' j  Fraud 
and  Perjuries,  to  palliate  his  unjufi  Proceedings, 
to  rack  'Things  out  of  Joint,  and  to  confound  his 
(Wraynham'^  Efiate;  adding,  that  Injufiice 
was  worfe  than  Murder  ;  and  that  his  Lordfhip 
had  devoured  him  and  his  Family  ;  and  having 
heard  that  his  Lordlhip  had  latisfied  his  Ma- 
jefty in  the  Matter,  the  Book  fays,  He  that  had 
done  it  unjufily,  mufi,  to  maintain  it,  fpeak  un- 
truly, adding  Falfhood  to  Injufiice ;  and,  in  an- 


other Place,  the  Book  fays,  It  is  given  out,  my 
Lord  hath  begged  Wraynham'^  Pardon  (begged 
his  Majefty  to  forgive  Wraynham)  which, 
though  it  be  the  Shew  of  a  gentle  Heart,  argues  a 
guilty  Confidence,  and  is  but  my  Lord's  Cunning^ 
to  avoid  the  Hearing  of  the  Caufe  •  telling  his 
Lordfhip,  he  had  palliated  Oppreffion  with  Great- 
nefs,  Wit  with  Eloquence ;  and  that  the  Height  of 
Authority  made  Men  prefume  :  That  his  Lord- 
fhip ufed  fecret  Means,  that  the  Unfoundnefs  of 
his  Actions  might  not  be  feen  :  That,  He  had 
raifed  a  Report  from  Hell9  of  the  late  Mafier  of 
the  Rolls,  which  was  confuted  before  his  Face, 
and  damned  before  his  Death  :  That,  the  late 
Mafier  of  the  Rolls  grounded  that  Report,  upon 
Witnefies  that  fwore  Impofiibilities,  grofs  Abfur- 
dities,  and  apparent  Untruths. 

The  Evidence   againft  Wraynham    was  they^^;. 
Book,  or  Libel,  icfelf,  out  of  which  thefe  Paf-  tkme. 
lages  were  extracted. 

Wraynham,    in  his  Defence,   faid,    that  his  Wrayn- 
Book  confifted  of  three  Parts  :  i .  An  Epiftle  to  ham''  £«- 
his  Majefty.     2.  The  Body  of  the  Book,  which  fcme' 
related  the  Truth  of  all  the  Proceedings  ;  and, 
3»  a  conclufive  Speech,    in  the  Nature  of  an 
Epilogue. 

As  to  his  Complaint  againft  the  Lord  Chan- 
cellor, he  faid,  he  mull  fly  for  Succour  and  Pro- 
tection to  the  King,  who  had  been  pleafed  to 
declare,  that,  if  ahy  were  wronged  m  Point  of 
Juftice,  they  might  come  to  him  for  Redrefs : 
That,  if  they  difcovered  Bribery  or  Corruption, 
they  fhould  come  boldly  j  but,  beware  of  the 
Juftnefs  of  their  Caufe. 

From 
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1618.  From  whence  he  inferred,  i,  That,  in  his, 
*l>^Lj  Majefty's  Opinion,  a  Man  might  be  wronged  in 
^"V"S,;  a  Court  of  Juftice  ;  and  2.  That  he  was  wil- 
ling to  receive  the  Complaint,  and  reform  what 
was  amifs  :  He  hoped,  therefore,  their  Lord- 
fhips would  not  conceive,  that  barely  to  com- 
plain was  a  Fault  *  efpecially  when  his  Majefty 
had  faid,  Why  do  you /pare  to  complain? 

Then  he  obferved,  that  the  Attorney-General 
had  taken  the  general  Expreffions  in  his  Book, 
and  applied  them  to  my  Lord  Chancellor, 
which,  he  fuggelbed,  he  never  intended  as  Re- 
flections on  that  Lord  }  declaring,  he  had  no 
fuch  Meaning,  as  the  King's  Council  would  fix 
upon  them.  He  obferved,  that  the  Word 
Injujlice  was  what  he  was  principally  charged 
with,  that  all  the  other  obnoxious  Expreffions 
he  had  ufed  might  be  comprehended  in  this  •, 
and  faid,  If  a  Man  proved  the  Juftice  of  his 
Caufe,  he  proved  the  Judgment  given  againft  him 
to  be  Injuftice  ;  That  he  was  neceffitated  to  ufe 
this  Word  :  1 .  Becaufe,  unlefs  he  had  particu- 
larly accufed  his  Lordihip  of  Injuftice,  he  had 
no  Hopes  of  obtaining  a  Hearing  of  his  Ma- 
jefty j  and  2.  His  Miferies  forced  him  to  it. 

That,  underftahding  the  Lord  Chancellor  had 
endeavoured  to  fatisfy  his  Majefty  of  the  Ju- 
ftice of  his  Decrees,  by  producing  the  Report 
of  Philips,  late  Mafter  of  the  Rolls  (to  whom 
the  Matter  had  been  referred  by  the  late  Lord 
Chancellor)  which  Report,  he  confefled, 
might  not  only  fatisfy  the  Lord  Chancellor,  but 
the  King  himfelf ;  he  faw  there  was  no  other 
Courfe,  but  to  anfwer  the  Report  by  writing 
the  Book,  with  which  he  was  charged  -,  in  the 
making  whereof,  he  had  muftered  together  his 
Miferies.  He  faw  his  Lands  taken  away,  which 
had  been  before  eftablifhed  to  him  ;  and  after 
fix  and  forty  Orders,  and  twelve  Reports,  made 
in  this  Caufe  ;  nay,  after  Motions,  Hearings, 
and  Rehearings,  fourfcore  in  Number,  he  be- 
held all  overthrown  in  a  Moment ;  and  that 
without  a  new  Bill  preferred.  He  faw  a  Prifon 
gaping  for  him,  in  which  he  muft  from  thence- 
forth fpend  all  the  Days  of  his  Life  •,  for,  in 
this  Suit,  he  had  fpent  almoft  three  thoufand 
Pounds.  Many  of  his  Friends  were  engaged 
for  him  ;  fome  damnified,  others  undone  ;  and 
this  accompanied  with  many  terrible  Miferies, 
like  to  befal  his  Wife,  and  four  Children,  the 
eldeft  of  which  was  but  five  Years  old  •,  fo  that 
they,  who  formerly  gave  Bread  to  others,  muft 
now  beg  Bread  of  others,  or  elfe  ftarve  ;  and 
there  being  no  means  to  move  his  Majefty  to 
hear  the  Caufe,  but  to  accufe  his  Lordihip  of 
Injuftice,  (his  Majefty  declaring  he  would  not 
be  troubled  with  hearing  fuch  Caufes,  unlefs  he 
could  charge  the  Judge  with  Injuftice,  or  Bri- 
bery) :  Thisa  and  all  thefe,  moved  him  to  be 
fliarp  and  bitter ;  and  to  ufe  Words,  though 
dangerous  in  themfelves,  yet  he  hoped  pardon- 
able in  fuch  Extremities ;  and,  if  this  would 
not  acquit  him,  defired  their  Honours  would 
move  the  King  to  pardon  him. 
TbeCourt  Then  Mr.  Wraynham  was  proceeding  to  open 
will  not  let  ^  Merits  0f  trie  Caufe  in  Chancery  ;  but  the 
in7o'tbe'r  Lord  Treafurer  faid,  that  was  contrary  to  all 
Merits  of  Rules  :  They  could  not  enter  into  the  Merits  : 
the  Caufe.  And  the  Attorney-General,  Teherton,  put  him 
upon  inftancing  in  one  fingle  Point,  wherein 
the  Lord  Chancellor  had  done  him  Injuftice. 


Inftjead  of  Which,  Wraynham  laid,  had  he  '6<&. 
thought  his  Majefty  would  not  have  heard  his  ViJ?c'  *J 
Caufe,  he  would  have  fat  down  in  Silence,  and 
devoured  his  Sorrow.  He  fubmitted  himfelf  in 
all  Things  to  their  honourable  and  clement  Cen- 
fure,  befeeching  their  Pardon,  and  craving  their 
Compafliom 

Mr.  Serjeant  Crevj,  in  his  Reply  to  Wrayh-  <fh?  Reply, 
ham,  faid,  he  obferved  the  Prifoner  at  the  Bar. 
had  made  that  Submiflion  at  laft,which  he  ought 
to  have  begun  with :  That  the  Flux  of  foul 
Mouths  muft  be  flopped,  otherwife  the  greateft 
Magiftrates,  and  even  Majefty  itfelf,  would  be 
flandered,  and  traduced  :  That  the  Lord  Chan- 
cellor, that  was  dead,  had  given  Judgment 
according  to  his  Confcience ;  and  the  prefent 
Lord  had  judged  according  to  his  Confcience, 
and  the  Integrity  of  his  Heart.  The  Caufe 
might  appear  to  them  in  different  Lights  j  and 
each  of  them  had  delivered  his  own  Senfe, 
without  any  binding  Decree. 

That  the  Lord  which  was  dead,  when  he 
was  alive,  was  one  of  the  Oracles  of  Wifdom 
of  his  Time  ;  and  the  prefent  Lord  was  enricheck. 
with  great  Ornaments  of  Nature,  No  Man, 
no  Magiftrate,  heard  with  more  Attention, 
Juftice,  Underftanding,  and  Patience ;  and 
Wraynham  thus  to  traduce  him,  was  a  foul  Of- 
fence. He  could  not  charge  hi\n  with  Corruption  ; 
for  he  always  defpifed  Riches,  and  fet  Honour  and 
Juftice  before  his  Eyes,  and  therefore  demanded 
their  Lordfhips  Cenfure  of  Wraynham, 

The  celebrated  Sir  Edward  Coke  was  the  firft  Wrajtt* 
of  the  Court  of  Star-Chamber  that  delivered  his  kam  «»- 
Opinion  in  this  Caufe.  He  faid,  a  Complaint Jlin  ' 
to  his  Majefty,  or  a  Petition,  by  any  Man 
that  thought  himfelf  wronged,  lie  held  to  be  no 
Offence  ;  yet  upon  the  Statute  of  Weftminfter, 
and  at  Common  Law,  he  could  fhew,  that  where 
Petitions  were  made  to  the  King,  in  an  unfit 
Manner,  they  had  been  feverely  punifhed.  He 
was  forry,  he  faid,  that  Mr.  Wraynham,  a  Man 
of  excellent  Parts,  fhould  write  fuch  a  fcanda- 
lous  Book,  which  in  reality  was  no  Petition  : 
He  himfelf  had  entitled  it,  A  Review,  or  Re- 
vivor, of  the  Report  of  the  Mafter  of  the  Rolls 
Philips,  and  the  Decree  of  the  Lord  Chancellor  : 
In  which  he  dealt  not  like  a  Petitioner,  but  a 
Cenfurer,  cenfuring  every  Man  that  had  been 
concerned  in  the  Caufe.  He  charged  the  Lord 
Chancellor  with  Injuftice  •,  not  complaining  of 
any  Particular  to  be  referred  to  Examination, 
but  faid  in  general,  He  bad  done  unjuftly,  was 
worfe  than  a  Murderer ;  and  that  he  had  informed 
the  King  falfly :  That  the  Height  of  Authority 
made  Men  prefume  ;  citing  that  Paffage  in  Scrip- 
ture, Woe  be  to  them  that  write  wicked  Decrees  : 
And  in  another  Place  fays,  That  Opprejfion  is 
palliated  with  Wit  and  Eloquence. 

That  he  had  not  fpared  the  Dead.  The 
Mafter  of  the  Rolls,  an  excellent  Chancery- 
Man,  of  great  Dexterity  and  Diligence,  and 
never  charged  with'  Corruption,  he  had  accufed 
of  fo  high  a  Degree  of  Injuftice,  as  to  omit  fome 
of  the  material  Proofs  ;  to  Jhift  off  others  ;  to 
wrcft  the  Equity  of  the  Caufe,  with  making  an 
unjuft  and  corrupt  Glofs  upon  a  falfe  Text  ; 
declaring,  that  his  Report  came  from  Hell.  Their 
Lordfhips  remembered,  that  flandering  the  Onepu- 
Dead  was  punifhable  in  that  Court  :  Lewis  "Jfr^f0'' 
Pickering  particularly,  in  his  Time,    was  cen-y^^'"* 

fured  4rckb>Jho$. 
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t6i8.     fared,    for  flandering  an  Archbifhop  that  was 
1^J^11:  dead  ;  for  fuch  Slanders  might  wrong  thofe  that 
were  related  to  the  Deceafed. 

Then  Sir  Edward  cited  fome  Precedents  of 
Perfons,  that  had  been  punifhed  for  reflecting 
on  the  Judges ;  particularly  Thomas  Wilbraham, 
Mich.  1 8  Edw.  Ill,  who  petitioned  the  King 
againft  the  Juftices  of  the  King's-Bench,  for 
that  they  had  not  done  according  to  Law  and  Rea- 
fon  :  For  which  Wilbraham  was  indicted,  con- 
victed, and  fined,  by  the  King's-Bench:  And 
Humphrey  Hunney,  who  complained  to  King 
Edw.  III.  that  Sir  William  Scot,  Chief  Juftice, 
had  awarded  an  Affize  contrary  to  Law,  was 
fined  and  impriforied  by  the  Judges  to  whom 
the  King  referred  it. 

That  one  Judge  might  differ  from  another 
in  his  Opinion,  and  yet  both  be  fincere  up- 
right Judges.  The  famous  Dyer  gave  Judg- 
ment in  the  Common-Pleas,  which  was  reverfed 
in  the  King's-Bench  ;  and  yet  Dyer  difcharged 
his  Confcience :  Though  the  Judgment  was  af- 
terwards reverfed,  he  was  not  thought  guilty  of 
Injuftice.  If  the  Lord  Chancellor,  that  was 
living,  differed  from  the  Lord  Chancellor  that 
was  dead  ;  this  was  not  ftrange :  It  had  ever 
been,  and  would  be  ;  but  if  a  Judge's  Confcience 
was  oiled  and  moiftened  with  Corruption,  all  was 
naught :  And  concluded,  that  he  agreed  in  all 
Things  with  the  Sentence  given  in  Foorth*s 
Cafe,  2  Jac .  Arid  in  this  Judgment  all  the 
Lords  of  the  Court  o£  Stjir-Chamber  agreed. 
Remarks        From  the  Speeches  made  by  Sir  Edward  Coke, 

™rial  of  anc*  ^ie  re^  °^  ^  ^J°rc's  °f  t^ie  Star-Chamber, 
Wrayn-  at  tne  Cenfure  of  Wraynham,  it  appears,  that 
ham.  he  was  not  only  a  Man  of  Quality  and  Figure 
in  the  "World,  but  a  Gentleman  of  excellent 
Parts :  However,  he  was  ruined,  it  feems,  by 
a  tedious  and  expenfive  Suit  in  Chancery,  and 
the  Injuftice  and  Opprefilon  of  his  Judges : 
And  with,  his  Fortune,  this  unhappy  Gentle- 
man appears  to  have  loft  his  Friends.  The 
whole  Court  feem  to  have  been  in  a  Confederacy 
to  complete  his  Deftruction  :  Such  was  the  Cha- 
racter of  the  celebrated  Lord  Bacon,  that  no 
Suggeftions  could  be  heard  againft  him,  how 
reafonable  foever.  It  could  not  enter  into  the 
Heart  of  Man,  that  a  Noblernan,  of  his  fine 
Senfe,  and  philofophical  Turn  of  Mind,  who 
perfectly  underftood  the  Rules  of  Morality, 
and  appeared  generous  and  benevolent,  even  to 
Profufion,  could  be  touched  with  the  fordid 
Vices  of  Avarice,  Extortion,  and  Oppreffion : 
And  though  Bribery  and  Corruption  appear  to 
have  been  at  the,  greateft  Height  in  the  Court 
of  Chancery,  at  this  Time,  and  practifed  fo 
openly,  that  wheri  a  Suitor  came  to  fee  his 
Counfel,  the  firft  Queftion  afked  him  was, 
What  Friends  he  had  at  Tork-Houfe,  (the  Lord 
Chancellor's)  ?  And  his  Servants  were  known 
to  take  one  Side,  or  other,  in  almoft  'every 
Caufe  :  Yet  did  the  mighty  Lord  Bacon's  Re- 
putation blind  the  Eyes  of  '  all  Mankind,  and 
render  the  moft  palpable  Corruptions  doubt- 
ful. 

The  unfortunate  Wraynham  knew  he  had 
great  Injuftice  done  him,  and  violently  fu- 
fpedted  Bribery  in  the  Cafe  ;  but  durft  not 
charge  the  Chancellor  with  it,  for  Fear  of  an 
Action  of  Scandalum  Magnatum.  On  the 
other  Hand,    he  found  his  Eftate  was  gone, 


his  Family  undone,  and  he  had  nothing  to  ex-  ins- 
pect, but  a  Goal,  as  he  informs  us  in  his  Cafe,  ]fJ^L\' 
unlefs  he  could  find  fome  Redrefs.  In  this  Kym>*>J 
Diftrefs  he  applied  himfelf  to  his  Majefty,  pe- 
titioning to  be  heard  before  the  King  and 
Council :  But  was  told,  the  Council  could  not 
trouble  themfelves  with  every  Caufe,  where  the 
Parties  were  di  Satisfied  with  the  Chancellor's 
Decrees ;  they  muft  attend  no  other  Bufinefs,  if 
they  did  :  But,  if  the  Petitioner  could  charge 
the  Lord  Chancellor  with  Injuftice,  or  with  Bri- 
bery, or  Corruption,  the  King  would  hear  him  : 
Whereupon  Wraynham  wrote  the  Book  above- 
mentioned,  and  dedicated  it  to  his  Majefty  ; 
wherein  he  charged  the  Chancellor  with  Inju- 
ftice and  Oppreffion,  believing,  if  his  Majefty 
would  hear  his  Caufe,  he  fhould  be  able  to  de- 
monftrate,  there  had  been  foul  Play.  For, 
fays  he,  in  his  Defence,  if  I  can  fhew  my 
Caufe  was  juft,  and  the  Lord  Chancellor  has 
decreed  it  againft  me,  by  confequence  I  fhall 
prove  his  Injuftice :  But  neither  the  King, 
nor  the  Court  of  Star-Chamber,  would  enter 
into  the  Merits  of  the  Caufe  ;  declaring,  his 
Book  was  a  Libel,  becaufe  he  had  charged  the 
Chancellor  with  Injuftice  and  Opprefilon,  which 
he  could  not  prove  :  Whereupon  Wraynham 
defpaired  of  Succefs,  and  fubmitted  himfelf  to 
the  Mercy  of  his  Judges ;  who,  not  confider- 
ing  he  had  already  loft  all  he  had,  in  purfu- 
ing  this  unlucky  Caufe,  thought  fit  to  finifh 
his  Ruin,  by  fining  and  imprifoning  him ; 
though  it  appeared,  within  the  Space  of  two 
Years,  that  his  Adverfary,  Sir  Edward  Fifher, 
carried  his  Caufe,  by  Dint  of  Bribery,  having 
given  the  Lord  Chancellor  an  hundred  Pounds, 
and  upwards,  at  one  Time  ;  befides  what  he 
might  have  prefented  him  with  at  other  Times, 
and  diftributed  among  that  Lord's  Servants, 
who  were  known  to  take  a  Part  in  every  Caufe 
that  came  before  his  Lordfhip,  as  has  been  re- 
lated already. 

But ,  fuppofing  there  had  been  no  Bribery  in 
the  Cafe,  what  a  monftrous  Thing  is  it,  in  a 
Country  that  boafts  of  the  Equity  of  her  Laws, 
that  a  Suitor  fhould  be  kept  feven,  perhaps 
two  feven,  Years  in  Sufpence,  and  the  Charges 
of  the  Suit  frequently  exceed  the  Matter  in 
Difpute;  and  this  in  an  ordinary  Cafe,  like 
that  before  us,  where  only  the  Value  of  a  Leafe 
was  to  be  determined  ? 

Wraynham,  in  his  Defence,  fays,  that  in  this 
trifling  Caufe,  there  had  been  fix  and  forty 
Orders,  and  twelve  Reports,  made ;  and  no 
lefs  than  fourfcore  Hearings,  Rehearings,  and 
Motions  •,  and,  after  all  thefe,  he  faw  his  Lands 
taken  away,  which  had  been  decreed  him  by 
•the  former  Lord  Chancellor ;  and  he  muft  ex- 
pect to  end  his  Days  in  a  Goal,  having  fpent 
three  thoufand  Pounds  in  the  Caufe,  and  ruined 
feveral  of  his  Friends,  who  ftood  engaged  for 
him.  Were  it  not  better  to  live  in  a  Country 
where  there  are  no  Laws,  than  where  Laws  are 
thus  adminiftred  ?  Where  it  is  manifeft,  in  a 
thoufand  other  Cafes  as  well  as  this,  that  the 
longeft  Purfe  feldom  fails  of  Succefs,  let  the 
Caufe  be  never  fo  unjuft.  If  there  be  no  Bri- 
bery in  the  Cafe,  the  very  Expence  and  De- 
lays of  a  Chancery  Suit  undo  the  Suitor  •,  and 
he  is  obliged  to  give  up  his  Right,  for  Want 
of  Money  to  defend  it  t  And  what  renders  thefe 

Pro- 
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i6i8.     ceedings  ftill  more   infupportable  now,    than 

i6jac.  i.  tney  were  jn  tne  Lorcl  Bacon's  Days,  is,  the 

^v^"'  extravagant   Rife  of   Counfel's  Fees,  and  the 

Stamps,  with  which  all  the  Procefs  in  Chancery, 
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and  other  Courts,  are  loaded  at  this  Day.     We     i^tS. 
feem  to  block  up  the  Way  to  Juftice,  as  though  l6  Jac- l; 
it  were  a  Crime,  for  a  Man  to  attempt  the  Re-  {y^>rsJ 
covery  of  his  Right. 


i6zo 
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jac.  i.  Proceedings  in  Parliament,  againft  the  Right  Honourable  £*%  x 
Francis    Lord   Verulam,  Vifcount  Si.  Albans,    and  ^"^ 
Lord  Chancellor  of  England,  for  Bribery  and  Corruption, 
the  19th,  &c.  of  March,  1620.   18  and  19  Jac.  I. 


A  Motion 
in  the 
Honfe  of 
Commons, 
charging 
him  with 
Bribery. 

In  Aw- 
brey'j 
Cafe. 


In  Eger- 
ton's  Cafe. 


ON  Thurfday,  the  15th  of  March,  1620. 
Sir  Robert  Phillips,  from  the  Committee 
of  the  Commons,  appointed  to  enquire  into 
Abufes  in  the  Courts  of  Juftice,  reported  to 
the  Houfe,  that  they  had  received  two  Petitions, 
charging  the  Lord  Chancellor  with  Corruption, 
in  his  Office. 

That  the  firft  Petition  was  from  Awbrey, 
which  fhewed,  that  he,  having  a  Caufe  depend- 
ing before  the  Lord  Chancellor,  and  being  tired 
with  Delays,  wasadvifed,  by  fome  near  myLord, 
to  quicken  him,  by  making  his  Lordfhip  a 
Prefent  of  100/.  That  he,  thereupon,  with 
fome  Difficulty,  procured  the  faid  Sum  of  an 
Ufurer,  and  went  with  Sir  George  Haftings,  and 
Mr.  Jenkins,  to  the  Lord  Chancellor's  Houfe, 
in  Grafs-Inn ;  and  thofe  two  Gentlemen  car- 
ried in  the  Money  to  his  Lordfhip  ;  and,  when 
they  came  out,  faid,  my  Lord  was  thankful, 
and  affured  him  of  Succefs  in  his  Bufinefs. 

That,  Sir  George  Haftings,  a  Member  of  the 
Houfe,  had  acknowledged  t^ie  giving  Awbrey 
that  Advice,  and  carrying  in  the  Money  to 
my  Lord  ;  but  faid,  he  prefented  it  as  from 
himfelf,  and  not  from  Awbrey :  Nor  had  it  the 
Effect  that  the  Petitioner  expected.  This 
Charge  was  confirmed  by  feveral  Letters. 

The  fecond  Petition  was  from  Edward  Egerton, 
who  fhewed,  that  he  wasperfuaded  by  Sir  George 
Haftings,  and  Sir  Richard  Young,  to  prefent  his 
Lordfhip  with  a  Sum  of  Money  ;  but  that  he 
had  before  given  my  Lord  a  Piece  of  Plate,  of 
the  Value  of  52  /.  as  a  Teftimony  of  his  Love ; 
and  now  he  procured  400  /.  and  fent  it  to  his 
Lordlhip  by  Sir  George  Haftings  and  Sir  Ri- 
chard Young,  as  a  Gratuity,  for  what  my  Lord 
had  done  for  him,  when  he  was  Attorney- 
General  :  That  thefe  Gentlemen  told  the  Pe- 
titioner, my  Lord  fcrupled  the  taking  it  at 
firft,  and  faid,  it  was  too  much  ;  but  was  at 
length  perfuaded  to  take  it,  as  for  Favours  paf- 
fed,  and  returned  him  Thanks,  faying,  he  did 
not  only  enrich  him,  but  laid  a  Tie  on  him,  to 
aflift  him  in  his  lawful  Bufinefs  :  That  Sir 
George  Haftings  and  Sir  Richard  Young,  Mem- 
bers of  the  Houfe,  acknowledged  the  Delivery 
of  the  Purfe ;  but  faid,  they  knew  not  what; 
was  in  it. 

The  Report  alfo  took  notice,  that  Doctor 
Field,  now  Biftiop  of  Landaff,  had  undertaken 
to  procure  Mr.  Egerton  Succefs  in  his  Caufe,  on 
condition  of  his  entring  into  a  Recognizance  of 
1 0000  Marks  ;  with  Condition,  that  if  my 
Lord  Chancellor  decreed  it  for  him,  6000 
Marks  fhould  be  diftributed  among  thofe  ho- 
nourable Perfons  that  folicitedhis.  Caufe  for  him. 

No-  3. 


This  Matter  being  ordered  to  be  further 
confidered  by  the  Committee,  Sir  Robert  Phil- 
lips reported  on  the  1 7th  of  March,  that  it  ap- 
peared plainly  in  Awbrey's  Cafe,  there  was  a 
Suit  depending  at  the  Time  the  Money  was  pre- 
fented :  And  that  Sir  George  Haftings  had  at 
length  acknowledged,  when  he  gave  the  Lord 
Chancellor  the  100/.  he  faid,  that  it  was  to 
help  Awbrey  in  his  Caufe.  However,  not  long 
after,  a  very  prejudicial  and  murdering  Order 
was  made  againft  Awbrey :  Whereupon,  Sir 
George  moved,  it  might  be  rectified  ;  and  my 
Lord  promifed  to  do  it ;  but  did  not :  And 
that  there  were  Letters  produced,  from  Aw- 
brey to  the  Lord  Chancellor,  about  this  Bufi- 
nefs. 

And,  in  Egerton's  Cafe,  when  the  400  /.  was 
prefented  to  the  Lord  Chancellor,  there  was  a 
Suit  depending  in  the  S tar-Chamber ;  and  Sir 
Rowland  Egerton,  about  the  fame  Time,  pre- 
ferred a  Petition  to  the  King,  for  a  Reference 
of  the  Matter  to  the  Lord  Chancellor  :  Where- 
upon, his  Lordfhip  caufed  Mr.  Edward  Eger- 
ton to  enter  into  a  Bond  of  6000  Marks,  to 
ftand  to  his  Award  :  And  an  Award  being  after- 
wards made,  and  refufed  by  Edward,  a  Suit 
was,  by  the  Lord  Chancellor's  Direction,  com- 
menced againft  him,  and  the  Bond  of  600a 
Marks  affigned  over  to  Sir  Rowland  Egerton  : 
And  then  it  was,  that  Doctor  Field  advifed 
Mr.  Edward  Egerton  to  apply  himfelf  to  Mr. 
Damport,  and  Sir  John  Butler,  to  folicit  his 
Caufe  for  him,  and  drew  Mr.  Edward  into  a 
Bond  of  1 0000  Marks,  for  the  Payment  of 
6000,  as  related  already  :  And  it  being  de- 
manded of  Damport,  how  much  he  and  Doctor 
Field  were  to  have  of  the  Money,  he  anfwered, 
he  did  not  remember  the  certain  Sum  •,  but  it 
was  more  than  any  Caufe  could  deferve,  in  any 
Court  of  Juftice. 

That,  in  Awbrey's  Cafe,  it  appeared,  that 
Sir  George  Haftings,  being  at  Hackney,  where  he 
dwelt,  was  fent  for  by  the  Lord  Chancellor  : 
And  when  Sir  George  came,  the  Lord  Chancel- 
lor ordered  every  Body  elfe  out  of  the  Room  ; 
and  faid,  Sir  George,  /  am  fure  you  love  me  ; 
and,  I  know,  that  you  are  not  willing,  that  any 
Thmg,  done  by  you,  Jhould  reflet!  Difhonour  upon 
me.  I  hear,  that  one  Awbrey  intends  to  petition 
againft  me :  He  is  a  Man,  that  you  have  fome 
Inter  eft  in  ;  you  may  take  him  off,  if  you  pleafe  : 
And  that  Sir  George  afterwards  defired  Awbrey, 
to  let  him  fee  his  Petition  -,  and  he  fhewed  it 
to  my  Lord  •,  and  his  Lordfhip  promifed,  to 
do  him  Juftice  :  But  he  could  have  no  Remedy, 
and  fo  the  Petition  went  on. 

U  That, 
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i6zo.         That,  fome  Time  after,  Sir  George,  difcourf- 

i9  Jac  '-ing  with  the  Lord  Chancellor,  told  him,  He 

mufi  lay  it  (the  Bufinefs  of  Awbrey)  upon  his 

Lord/hip  ;  to  which  my  Lord  replied,  If  you  do, 

George,    /  mufi  deny  it,  upon  my  Honour. 

Upon  this  Report,  it  was  moved,  that  Sir 
George  Hafiings,  and  Sir  Richard  Young,    might 
be  fequeftred  from  Parliament :  But  they  were 
permitted  to  keep  their  Seats  ;  and  it  was  or- 
dered, that  the  Complaint  of  Awbreyzad  Eger- 
ton,  againft  the  Lord  Chancellor,   and  the  Bi- 
fhop  for  Corruption,    lhould  be  drawn  up  by 
Sir  Robert  Phillips,  Sir  Edward  Coke,  Mr.  Noy, 
and  Sir  Dudley  Biggs  ;  and  that  the  fame  fhould 
be  related  to '  the  Lords,  without  Prejudice  or 
Opinion,  at  a  Conference. 
J  Com-         Xhe  fame  Day,    the  Commons  received  a 
mittee  of  Mefl:lge  from  his  Ma  jetty,    in  which  he  faid, 
Houfes  ex-  ne  was  forry  to  hear  of  the  Complaints  againft 
amine  the  the  Lord  Chancellor  :    It  had  always  been  his 
Matter.      Care,    to  advance   the  beft   Men   to   Places  j 
though  no  Man  could  prevent  fuch  Accidents  : 
But  his  Comfort  was,  the  Houfe  was  careful  to 
preferve  his  Honour ;   and  propofed  a   Com- 
mittee, of  fix  of  the  Upper  Houfe,  and  twelve 
of  the  Lower  Houfe,  to  examine  the  Matter. 

In  anfwer  to  which,  the  Commons  defired, 

the  like  Meflage  might  be  fent  to  the  Lords, 

that  they  might  have  a  Conference  with  them 

about  it. 

tfheCom-       On  the  20th  of  March,  Sir  Robert  Pbillips  re- 

monspre-   ported  from  the  Conference,  that  the  Lords  de- 

feroniya    rnancjecj)  if  they  would  not  reduce  their  Com- 

Charge      P^amt  into  Writing  :  And  it  was  refolved,  that 

againft      they  would  not  •  it  only  confifting  of  two  or 

the  Lord    three  Points,  clear  and  plain. 

Chancellor.       ^  Meflage  came  from  the  Lords,  the  fame 

Uriah'  ^ay>  fignifying*  tnat  they  had  taken  into  Con- 

lowedto     fideration,    the  laft    Conference,     and  lhould 

give  Evi-   need  the  Teftimony  of  two  Members  of  that 

dence  be-    Houfe ;  defiring,    they  might  attend  volunta- 

Lwds  '     r^7'  witnout  Order,   as  private  Perfons,  and 

give  their  Teftimony  upon  Oath :  And  it  was 

anfwered,   that  they   would  attend  as  private 

Gentlemen,  and  be  examined. 

Bribery,  in      Sir  Robert  Phillips  reported  further,    that  the 

Lady         CommitteeoftheCommons  had  examinedCiwr^- 

Whar-     nif  one  0f  the  Regifters  in  Chancery  j  and  it 

ton  i  Cafe.  appearecj  that,   the  Lady  Wharton    having    a 

Caufe  depending  there,   an  Order  was  made, 

for  the  Difmiffion  of  her  Bill,  by  Confent  of 

the    Counfel    on  both  Sides  •,    which  the  Lady 

difliking,   took  Churchill  into  her  Coach,    and 

carried  him  to  the  Lord  Chancellor's  •,    and  fo 

managed   the  Matter,    that  the  Regifter  was 

commanded,  not  to  enter  the  laft  Order  ;  and 

my  Lady  being  left  at  Liberty,  thereby,    to 

profecute  her  Suit,    brought  it  to  a  Hearing, 

and  obtained  a  Decree. 

That Keeling  being  examined,  declared, 

that  about  the  Time  of  palling  the  faid  Decree, 
my  Lady  took  an  hundred  Pounds,  and  carried 
it  to  York-Houfe,  to  the  Lord  Chancellor,  in  a 
Purfe  ;  and,  my  Lord  afking  her,  What  fhe  had 
in  her  Hand  ?  fhe  anfwered,  a  Purfe  of  her  own 
zrc<zH#g-,and  prefented  it  to  him  ;  who  took  it,  and 
faid,  What  Lord  could  refufe  a  Purfe  of  fo  fair  a 
Lady's  Working  ?  That,  afterwards,  my  Lord 
decreed  for  her  ;  but  the  Decree  was  not  per- 
fected, till  200  /.  more  was  given,  in  the  Pre- 
fence  of  one  Gardiner. 


Gardiner,  Keeling*?,  Man,  confirmed  the  Pay-     ifoo 
ment  of  the  300/.  for  the  Decree,  viz.   100  I.  r9Jac-  *« 
firft,  and  200  /.  afterwards  :  And  this  purchaied  ^~v"v-'" 
Decree,    being  lately    damned   by  the   Lord 
Chancellor,  occafioned  the  Lady's  Complaint. 

Keeling  added,  that  Sir  John  Trevor  prefented 
the  Lord  Chancellor  with  100  /.  by  the 
Hands  of  Sir  Richard  Young,  for  a  final  End 
of  this  Caufe  :  And  Sir  Richard  Young  declared, 
that,  when  he  attended  the  Lord  Chancellor,  Sir 
John  Trevor's,  Man  brought  a  Cabinet,  and  a 
Letter,  to  my  Lord,  and  entreated  him  to  de- 
liver it,  which  he  did,  openly. 

On  the  21ft  of   March,    1620.   Sir  Robert  Other" 
Phillips  reported,    that  they  were  informed  of  Complaints 
feveral   other   Corruptions,     by    Keeling    and  °f? r>bery 
Churchill;  particularly,  that  his  Lordfhip  \aAtheCtm- 
taken  great  Sums  in  the  Caufes  of    Hull  and  mom. 
Holman,  Wroth  and  Manwaring,    Peacock  and 
Reynell,  Barker  and  Bill,  Smithwick  and  Welch : 
That,    in  this,    and  other  Caufes,   my  Lord 
would  decree  Part ;  and,  when  he  wanted  more  Decrees 
Money,    he  would  fend  for  more,    and   then  ™ade b 
decree,  another  Part :  And  in  moft  Cafes  my  e"™t1''  t0 
Lord's  Servants  had  undertaken  one  Side  or  an-  Money. 
other  •,    infomuch  that  it  was  ufual  for  Coun-  My  Lord's 
fel,  when  their  Clients  came  to  them,   to  afk,  Ser^a"*s 
what  Friend  they  had  at' York- Houfe  ?  b™'m 

It  being  ordered  that  a  Meflage  be  fent  to  Caufe. 
the  Lords,    by  Sir  Robert  Phillips,  to  relate  the  TheCcm- 
Cafe  of  the  Lady  Wharton,  and  the  Informa-  monic°m- 
tions  of  Churchill;  Sir  Robert  reported  from  the  JfJffl> 
Lords,  That  they  acknowledged  the  great  Care  plaints  to 
of  the  Commons,    returned  them  Thanks  for  the  Lords. 
their  Correfpondence,   and  affured  the  like  on 
their  Part  for  ever. 

The  Cafe  of  the  Lord  Chancellor  coming  un-  Ike  Lords 
der  Debate  in  the  Houfe  of  Peers,  the  19th  of  JJ™J]jJJ 
March,   the  Lord  Admiral  *  prefented  a  Letter  *  e^e  "y 
to  that  Houfe,  the  fame  Day,  from  his  Lord-  Bucking- 
fhip,  defiring  them  to  excufe  his  Abfence,  be-  ham- 
caufe  he  was  fo  very  ill,  that  he  thought  he  had  Lo^Cha"- 
but  a  little  Time  to   live  •,    however,    under-  "ufeYhis 
ftanding  there  were  fome  Complaints  of  bafe  Abfence. 
Bribery  coming  before  their  Lordfhips  againft 
him,  he  would  be  glad  to  preferve  his  Honour 
and  Fame,  and  therefore  requefted,    1.  That 
they  would  preferve  a  good  Opinion  of  him, 
till  his  Caufe  was  heard  •,    2.  That  they  would 
give  him  Time  to  advife  with  Counfel,    and 
put  in  his  Anfwer:    3.  That  he  might  be  al- 
lowed to  except  againft  the  WitnefTes,  to  crofs 
examine  them,  and  produce  his  own  Witnefles 5 
and,    Laftly,  That  their  Lordfhips  would  not 
be  prejudiced  againft  him  from  the  Number  of 
Complaints  that  fhould  be  exhibited,  confider- 
ing  he  did  not  make  lefs  than  two  thoufand  Or- 
ders and  Decrees  within  the  Space  of  a  Year,  and 
the  Courfes  that  were  taken  to  hunt  out  Com- 
plaints againft  him  -,but  that  he  might  anfwer  them 
feparately,  according  to  the  Rules  of  Juftice. 

To   this  Letter   their   Lordfhips  anfwered,  ^  '""" 
That  they  intended  to  proceed  in  his  Caufe  ac-  TrZirehis 
cording  to  the  right   Rules   of  Juftice  ;  and  Defence. 
fhould  be  glad  if  his  Lordfhip  fhould  clear  bis 
Honour  therein :     To  which  End  they  defired 
his  Lordfhip  to  prepare  for  his  juft  Defence. 

Then  the  Lords  proceeded  to  examine  the 
feveral  Complaints  of  the  Suitors,  and  reduced 
them  to  the  following  Particulars,  viz. 

That 
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That  in  the  Caufe  between  Sir- 
,  Rowland  Egerton,  and  Edwardi 
CompiZu  Egerton,  his  Lordfhip  received] 
of  the  Sui-       on  the  Part  of  Sir  Rowland,  be- 

ton,  before      fore  he  decreed  for  him, 

the  Lords.   Qf  Ejwar^  Egerton,  in  the  fame-) 

Caufe,      J 

In  the  Caufe  between  Hody  and -a 

Hody,  a  Dozen  of  Buttons  (af-  / 

ter  the  Cauie  ended)  of  the  Va-  ^ 

lue  of 

Of  the  Lady  Wharton, 

Of  Sir  Thomas  Monk, 

Of  Sir  John  Trevor, 

Of  one  Young, 


d. 


300    o    o 


400    o    o 


50   o   o 


310 
100 
1 00 
IOO 
106 


In  Fijher  and  Wraynham.  Of  Fijher, 
In  the  Caufe  of  Kennedy  and  Valor e.~\ 

Of  Kennedy,  a  Cabinet  worth  — j 

Of  Valore,  borrowed  at  twice, 2000  o 

In  the  Caufe  between  Scot  and  Lent-1 

hall.     Of  Scot,  - ■  J 

Of  Lenthall,   —     100  o 

In  Wroth  and  Manwaring.  Of  Wroth,   100  o 

Of  Sir  Ralph  Han/by,    —     500  q 

Of  the  Lord  Mountague,  and  more  5    600,  or 

promifed  at  the  End  of  the  Caufe,  3    700 

Of  one  Bunch,     —  —   — ■    

In  Reynell  and  Peacock.    Of  Reynett, 

200  /.  in  Money,  and  a  Diamond, 

worth  5  or  600 1-  • —    TT   —    ~~" 

Of  Peacock,     • —   

Of  Barker, 


800  o   O 


2QO  o  O 

o 

o 
o 


1^0   o  o 


There  being  a  Reference  from  his 
Majefty  to  his  Lordfhip  of  a  Bufi- 
nefs  between  the  Grocers  and  Apo- 
.  the  caries.  Oi  the  Grocers, 

Of  the  Apothecaries  (beftdes  a  rich  7 
Prefetit  of  Ambergreafe) J 

Of  the  French  Merchants,  to  obliges 

the   London  Vintners    to    take  >  1000    Q    o 
1^00  Tuns  of  Wine,  —  j 

And  laftly,  that  he  had  given  way  to  great 
Exactions  by  his  Servants,  in  refpect  of  pri- 
vate Seals,  and  fealing  Injunctions. 

<The  Lord       On  the  Twenty-fourth  of  April,  the  Prince 
Chancellor  fignified   to  their   Lordfhips,    that  the   Lord 
makes  a    Chancellor  had  fent  a  Submiflion,  which  w#s 
^"h'-iTo    reac*  *n  ^  ^0u^"e  >■  herein  he  tells  their  Lord- 
andOn-"  *h'Ps»  Tnat  having  underftood  the  Particulars 
fejUon.       oi  the  Charge,   not  formally  from  the  Houfe, 
but  enough  to  inform  his  Confcience  and  Me- 
mory, he  found  Matter  ^upicient  and  full,  both 
to  move  him   to  defert^is  Defence,    and  to 
move  their  Lordfhips  to  condemn  and  cenfure 
him. 

Neither  would  he  trouble  their  Lordfhips 
with  Angling  out  thofe  Particulars  which  might 
be  moft  eafily  anfwered,  or  prompt  their  Lord- 
fhips to  obferve  upon  the  Proofs,  where  they 
came  not  home ;  or  with  Scruples  touching  the 
Credit  of  the  Witneffes  •,  nor  would  he  obferve 
how  far  a  Defence,  in  divers  Things,  might 
extenuate  the  Offence,  in  refpect  of  the  Time 
or  Manner  of  the  Gift,  but  leave  thofe  Things 
to.  their  own  Obfervations  on  the  Evidence  ;  and 
fubmitted  himfelf  wholly  to  their  Pity  and 
Grace. 

He  made  it  his  humble  Suit  to  their  Lord- 
fhips, that  his  penitent  Suftmifflon  might  be  his 


Sentence,  and  the  Lofs  of  the  Seal  his  Punifh-     fo- 
ment;  That  their  Lotdfhips  would  fpare  any  J9  Jac- ? 
farther  Sentence,    and  recommend  him  to  his  Vs>"v"v"' 
Majefty 's  Grace  and  Pardon  for  all  that  was 
part. 

The  Lords  having  confidered  this  Submif- 
fion,  and  heard  the  Particulars  of  the  Corrup- 
tions charged  on  the  Lord  Chancellor,  with  the 
Proofs ;  they  fent  a  Copy  of  them,  without  the 
Proofs,  to  the  Lord  Chancellor,  and  the  follow- 
ing Meffage,  viz. 

That  his  Lordfhip's  Confeflion,    in  the  faid  JParthu- 
Submiflion,  was  not  full,  for  three  Caufes.         lar  °fhis 

1 .  His  Lordfhip  confeifed  not  any  particular  ™arE.efcnt 
Bribe,  or  Corruption. 

2.  Nor  fhewed  how  he  heard  the  Charge 
thereof 

3.  The  Confeflion  was  afterwards  extenuated, 
and  therefore  the  Lords  had  fent  him  a  Particu- 
lar of  the  Charge,    and  expected  his  Anfwer  <fe  which 
to  the  fame  with  all  convenient  Expedition,      the  Lords 

To  this  Meffage,  the  Lord  Chancellor  an-  reV™  bis 
fwered,  he  would  return  the  Lords  an  Anfwer    "'""**' 
with  fpeed. 

On  the  Twenty-fifth  of  April,  the  Lords  fent 
the  Lord  Chancellor  another  Meffage,  by  Mr. 
Baron  Denham  and  Mr.  Attorney  General, 
(viz.)  That  they  had  received  a  doubtful  An- 
fwer to  their  Meffage,  fent  him  the  Day  be- 
fore ;  and  therefore  defired  to  know,  directly 
and  prefently,  whether  he  would  make  his 
Confeflion,  or  ftand  upon  his  Defence. 

To  which  the  Lord  Chancellor  anfwered,  He  aban- 
by  the  fame  Meffengers,  That  he  would  make  dom  hh 
no  manner  of  Defence,  but  acknowledge  Cor-  Gefen-ce> 
ruption,    and  make  a  particular  Confeflion  to 
every  Point,   and  after  that  an  humble  Sub- 
miflion ;  but  begged  Leave,  where  the  Charge 
was  more  full  than  the  Truth  of  the  Fact  was, 
he  might  declare  the  Truth  in  fuch  Particulars. 
And  the  Lords  allowing  him  Time,  till  Mon- 
day the  Thirtieth  of  April,  to  fend  his  Confef- 
fion  and  Submiflion,  the  Lord  Chancellor  then 
fent  it  accordingly. 

It  was  directed,   To  the  Right  Honourable  the  Andmaku 
Lords  Spiritual  and  Temporal,  in  the  High  Court  aparticu- 
of  Parliament  affembled  ;  and  fliled,   The  humble  l"rC°"fef' 
-Gvnfeffion  and  Submijfwn  of  me,  the  Lord  Chan-s^hmmc* 
cellar. 

1 .  To  the  firft  Article  he  confeffed,  that  up- 
on a  Reference  from  his  Majefty,  of  all  Suits 
between  Sir  Rowland  Egerton  and  Edward  Eger- 
ton,  both  Parties  fubmitted  to  his  Award,  by 
reciprocal  Recognizances  in  ten  thoufand 
Marks  a-piece  :  That,  after  divers  Hearings, 
he  made  his  Award,  with  the  Advice  of  Lord 
Hobart  •,  and  fome  Days  after,  the  300  /.  men- 
tioned in  the  Charge,  were  delivered  to  him 
from  Sir  Rowland.  That  Mr.  Edward  Egerton 
flying  off  from  the  Award,  a  Suit  was  begun  1 
in  Chancery  by  Sir  Rowland" Egerton,    to  have 

the  Award  confirmed  -,  and  a  Decree  was  made 
thereupon. 

2.  To  the  fecond  Article,  he  confeffed,  that 
foon  after  his  coming  to  the  Seal,  when  many 
prefented  him,  he  received  the  400/.  mention- 
ed in  this  Article,  of  Mr.  Edward  Egerton ; 
but,  as  he  remembered,  it  was  for  Favours 
paft. 

3.  That  in  the  Caufe  between  Hody  and  Ho- 
dy, about  a  Fortnight  after  the  Caufe  was  end- 
ed, 
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I^J\^j  oi  5°l-  Prefented  mm- 

4.  That  in  the  Caufe  between  the  Lady  Whar- 
ton, and  the  Coheirs  of  Sir  Francis  Willeughby, 
he  received  of  the  Lady  Wharton  200 1,  in  Gold, 
and  at  another  Time  an  hundred  Pieces,  while 
the  Caufe  was  depending. 

5.  That  he  rectlved  of  Sir  Thomas  Monk 
one  hundred  Pieces",  but  it  was  long  after  his 
Suit  was  ended. 

6.  That  he  received  of  Sir  John  Trevor,  as 
a  New-YearVGift,  100/.  but  he  confeffed  it 
was  while  his  Caufe  was  depending. 

7.  In  the  Caufe  between  Holman  and  Young, 
he  received  of  Young  an  100I.  but  it  was  long 
after  the  Caufe  was  ended. 

8.  That  while  the  Caufe  was  depending  be- 
tween Fijher  and  Wrenham,  (or  Wraynham)  he 
did  receive  of  Sir  Edward  Fijher  a  Suit  of 
Hangings,  of  the  Value  of  about  an  160/.  to- 
wards furnifhing  his  Houfe  ;  and  was  at  the 
fame  Time  prefented  by  others,  who  were  no 
Suitors,  with  Furniture  for  his  Houfe. 

9.  As  to  the  Charge  of  his  receiving  a  Cabi- 
net, of  the  Value  of  800/.  of  Sir  John  Kenne- 
dy i  a  Cabinet  was  indeed  fent  to  his  Houfe 
by  Sir  John,  but  not  of  half  that  Value  ;  but 
he  refufed  to  accept  it,  and  was  determined  to 
fend  it  back  again :  That  one  Pinkney,  who 
ftood  engaged  for  the  Money  to  pay  for  the 
Cabinet,  defired  he  might  have  it  •,  and  there- 
upon Sir  John  entreated  his  Lordfhip,  that  he 
would  not  difgrace  him  by  returning  the  Gift, 
much  lefs  put  it  into  a  wrong  Hand ;  and  that 
he  was  ready  to  return  it  to  whom  their  Lord- 
fhips  fhould  appoint. 

10.  He  confeffed  he  had  borrowed  2000/. 
of  Vanlore';  but  looked  upon  it  as  a  Debt,  and 
was  obliged  to  repay  it. 

11.  Fie  acknowledged  his  receiving  200/.  of 
Mr.  Scott,  about  a 
paffed  for  him. 

12.  That  he  received  100/.  of  Sir  John 
Lenthall,  about  a  Month  after  the  Decree  paf- 
fed. 

1 3 .  That  the  Caufe  between  Wroih  and  Man- 
waring  was  ended  by  his  Arbitrement,  by  Con- 
fent  of  Parties,  and  he  received  of  Mr.  Wroth 
100/.  about  a  Month  after  the  Caufe  was 
ended. 

14.  That  he  received  of  Sir  Ralph  Hanjbye, 
while  his  Caufe  was  depending,  500  /. 

1 5.  That  he  did  borrow  the  500  /.  mentioned 
in  this  Article,  of  Compton ;  but  looked  upon  it  as 
a  Debt  which  he  was  obliged  to  repay. 

16.  In  the  Caufe  between  Sir  William  Brounker 
and  Awbrey,  he  did  acknowledge  his  receiving 
1 00  /.  of  Awbrey. 

17.  He  confeffed,  he  received  Money  of  the 
Lord  Montague,  while  his  Suit  was  depending, 
to  the  Amount  of  6  or  700  /. 

18.  He  confeffed 'tiis  receiving  200/.  of 
Mr.  Dunch  •  butr thought  it  was  fome  Time  af- 
ter the  Decree. 

19.  He  confeffed  his  receiving  200/.  of 
Sir  George  Reynell,  his  near  Relation,  at  his  firft 
coming  to  the  Seal,  to  be  beftowed  in  Furni- 
ture ;  but  thinks  this  was  before  any  Suit  began : 
And  as  to  the  DiamondRing,  he  received  of  him, 
while  his  Caufe  was  depending,  charged  to  be 
worth  5  or  600  /.  it  was  not  of  near  that  Value..} 


1620. 

19  Jac.  1 


Fortnight  after  the  Decree 


of  Smithwick  j  but  that  he  ordered 


though  he  confeffed,  it  was  too  much  for  a  New- 
Year's-Gift. 

20.  He  confeffed  his  receiving  of  100/.  of 
Mr.  Peacock,  at  his  coming  to  the  Seal,  as  a 
Prefent •,  and  that  he  afterwards  borrowed  1000  L 
of  him,  at  twice;  for  which,  he  faid,  he 
would  take  no  Security  or  Intereft,  and  gave 
him  his  own  Time  for  repaying  it. 

2 1 .  He  confeffed  his  Servant  Hunt  did  re- 
ceive 200/. 
it  to  be  repaid 

22.  That  he  did  receive  of  Sir  Henry  Rufvoell 
3  or  400/.  about  a  Month  after  the  Caufe  was 
decreed  •,  in  which  Decree  he  was  affifted  by  two 
of  the  Judges. 

23.  He  confeffed  he  received  of  Mr.  Barker 
the  700  /.  mentioned  in  this  Article,  fome  Time 
after  the  Decree  paffed. 

As  to  the  24th,  25th,  and  26th  Articles,  he 
confeffed  he  received  the  feveral  Sums  therein 
mentioned,  (viz.)  Of  the  Grocers  200 1.  of  the 
Apothecaries,  that  ftood  with  the  Grocers,  a 
Tafter  of  Gold,  worth  4  or  500 1-  and  a  Pre- 
fent of  Ambergreafe,  and  of  a  new  Company  of 
Apothecaries  that  ftood  againft  the  Grocers,  iqqI. 
But  this  was  no  judicial  Bufinefs,  he  obferved,  only 
a  Compofition  between  the  Parties ;  and  he 
thought,  as  they  all  received  Benefit  by  it,  and  were 
all  three  Common  Purfes,  there  was  no  great  Mat- 
ter in  receiving  what  they  voluntarily  prefented. 

As  to  the  27th  Article,  in  which  he  is  charg- 
ed with  taking  of  the  French  Merchants  1 000  /. 
to  conftrain  the  Company  of  Vintners  to  take 
1500  Tuns  of  their  Wine,  with  threatning  and 
imprifoning  the  Vintners  becaufe  they  would 
not  take  their  Wines  at  higher  Prices  than  they 
were  vendible  ;  he  confeffed,  Sir  Thomas  Smith 
did  deal  with  him  in  Behalf  of  the  French  Com- 
pany; informing  him,  that  the  Vintners,  by 
Combination,  refufed  to  take  their  Wines  at 
any  reafonable  Prices  -,  and  that  this  would  de- 
ftroy  their  Trade,  which  the  State  was  con- 
cerned in  ;  and  that  the  Company  would  gra- 
tify him  with  1000/.  for  the  Trouble  he  fhould 
take  in  it:  He  did,  he  confeffed,  thereupon 
endeavour  to  compromife  Matters  between  them, 
and  prevent  a  Suit,  propounding  fuch  a  Price 
as  the  Vintners  might  gain  6  /.  a  Tun :  And 
the  King  afterwards  recommending  the  Bufinefs 
to  him,  as  a  Matter  that  concerned  his  Cuf- 
toms,  he  dealt  the  more  peremptorily  in  it, 
and  did,  for  a  Day  or  two,  reftrain  fome  of  thofe 
that  were  the  moft  ft  iff  in  a  Meffenger's  Hands  ; 
and  afterwards  the^J| 
with  1000  /, 

To  the  28th  Article,  That  he  had  given 
way  to  the  Exactions  of  his  Servants,  in  re- 
fpecl:  of  private  Seals  and  Injunctions,  he  con- 
feffed it  to  be  a  great  Fault,  that  he  had  looked 
no  better  to  his  Servants. 

And  now  he  again  confeffed,  That  in  the  He  con- 
Points  charged  upon  him,  though  they  fhould/^  * 


[erchants  prefented  him 


be  taken  as  he  had  reprefented  them,  there  was  f/corril. 
a  great  deal  of  Corruption  and  NeglecT:,  for  tiin, 
which   he  was  heartily  forry,    and  fubmitted 
himfelf  to  the  Mercy  of  the  Court. 

He  defired  that  their  Lordfhips  would  look 
with  Compafiion  on  his  Perfon  and  Eftate,  and 
confider  he  was  never  efteemed  an  avaricious 
Man :  That  there  were  few  or  none  of  thefe 
Particulars  that  were  of  lefs  than  two  Years 

ftanding ; 
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from  whence  he  infinuated,  that  he 
had  reformed  thefe  Practices,  inftead  of  in- 
creasing his  Corruptions ;  ^nd  his  Eftate  was  fo 
inconsiderable,  that  his  chief  Care  was,  how  he 
fhould  be  able  to  pay  his  Debts. 

Concluding  with  his  humble  Suit,  that  their 
Sentence  might  be  mixed  with  Mercy ;  and  that 
they  would  be  InterceiTors  for  him  to  his  Ma- 
jesty for  his  Grace  and  Favour. 
Signed,     Tour  Lordjhips 

Humble  Servant  and  Supplicant, 

Franc.  St.  Albans,   Cane. 

A  Committee  of  Lords  was  hereupon  fent 
to  the  Lord  Chancellor,  to  acquaint  him  that 
they  conceived  this  to  be  an  ingenuous  and  full 
Confession,   and  to  demand,  Whether  that  was 
his  Hand   to  it,  and  if  he  would  abide  by  it. 
To  whom  the  Lord  Chancellor  anfwered,  My 
Lords,  It  is  my  All,  my  Hand,  my  Heart:  Ibe- 
feech  yourLordftips  to  be  merciful  to  a  broken  Reed. 
The  Seal        Which  Anfwer  being  reported  to  the  Houfe, 
X*!?        they  moved  his  Majefty  to  fequefter  the  Seal- 
and  the  King  thereupon  gave  it  to  the  Lord 
Chief  JufoceSir  Robert  Hutton,  on  the  firft  of  May. 
Heisfum-      The  next  Day  the  Lords  commanded   the 
mondto     Gentleman-Ufher,  and  Serjeant  at  Arms,  of  that 
aiiem        Houfe,  to  fummon  the  late  Lord  Chancellor  to 
appear   in  Perfon   before  their  Lordfhips   by 
Nine  the  next  Morning  •,  and  that  the  Serjeant 
fhould  fhew  his  Mace  to  his  Lordfhip  at  the 
Time  of  the  Summons  ;    which  was  done  ac- 
cordingly :  But  they  found  him  fick   in  Bed  ; 
pkads       and  he  protefted  his  Illnefs  was  not  feigned, 
Sicknefs.     and  that  if  he  had  been  well,  he  would  willingly 
have  come. 

On  Thurfday,  the  third  of  May,  the  Lords  fent 

a  Mefiage  to  the  Commons,    importing,  that 

they  were  ready  to  give  Judgment  againft  the 

Lord  Vifcount    St.  Albans:    Whereupon   the 

Commons  came  up,    and  their  Speaker  faid, 

"  The  Knights,    Citizens,    and  Burgeffes  of 

The  Com-  "  the  Commons  Houfe   having   made  Com- 

monsdt-     ti  pia£nt  to  y0ur  Lordfhips  of  many  exorbitant 

'"judgment  "  Offences  of  Bribery  and  Corruption  comrnit- 

againfi      "  ted  by  the  late  Lord  Chancellor,    in  their 

him.  <■<■  Name  I  do  humbly  pray  and  demand  Judg- 

"  ment  againft  him,    as  the  Nature  of  his  Of- 

"  fence  and  Demerits  do  require." 

The  Lord  Chief  Juftice  (to  whom  the  Cuf- 
tody  of  the  Seal  was  now  committed  j  anfwered, 
That  that  High  Court  had  found  the  Lord 
Vifcount  St.  Albans  guilty  of  the  Crimes  and 
Corruptions  complained  of  by  the  Commons, 
and  of  fundry  other  Crimes  and  Corruptions  of 
the  like  Nature  •  and  that,  he  having  excufed 
his  Attendance  on  account  of  Sicknefs,  they 
did  neverthelefs  proceed  to  Judgment  \  and  that 
Uh  Sen-  High  Court  did  adjudge,  'That  the  Lord  Vif- 
tence.  couni  sti  Albans,  late  Lord  Chancellor  of  Eng- 
land, fhould  pay  a  Fine  of  forty  thoufand  Rounds  • 
be  imprifoned  in  the  Tower  during  the  King's 
Pleafure,  and  be  for  ever  incapable  of  any  Office, 
Place,  or  Employment,  in  the  Eftate  or  Ctmmon- 
wealth  ;  and  that  he  fhould  never  fit  in  Parlia- 
ment, or  come  within  the  Verge  of  the  Court. 
He  isfet        The  King  fome  Time  after  releafed  his  Lord- 

trdaS'd  ^^  OUt  °f  the  7°™^    and  *'ettIed  a  fma11  Pen- 

a  Perfion-  ^10n  on  mm »  and  ne  resided,  for  the  moft  part, 

at  his  Chambers  in  Grafs-Inn.     He  died  the 

His  Death.  fixth  of  April,   1626,  in  the  fixty-fixth  Year  of 

■     No.  2. 


con  / 
*[rial. 


his  Age,  at  the  Lord  Arundel's  Houfe  at  High-      1620. 
gate,  near  London  ;  where  he  had  been  about  a  *9  Jac  *' 
Week  upon  a  Vifit.    His  Diftemper  was  a  flow  ^"^"^ 
Fever,  attended   by  a  violent  Cold,  and  a  De- 
fluxion  of  Rheum  upon  his  Breaft,  which  was 
fo  great  that  it  fuffocated  him. 

He  was  buried  at  St.  Michael''?,  Church  in  Buried  at 
St.  Albans,  in  purfuance  of  his  Will,  and StAlbans- 
had  a  Monument  of  white  Marbje  ere6ted 
there,  by  Sir  Thomas  Meaiitys,  once  his  Lord- 
ihip's  Secretary  ;  the  Infcription  being  com- 
posed by  the  celebrated  Sir  Henry  Wotton.  He 
left  neither  Wife  or  Child,  and  confequently 
his  Titles,  of  Lord  Verulam,  and  Vifcount  of 
St.  Albans,  expired  with  him. 

Thefe  Proceedings  againft  the  Lord  Chan-  Remarks  on 
cellor  Bacon  may  not  be  thought  perfectly  re-  Lord  B 
gular  at  tliis  Day  perhaps  ;  for  here  the  Com- 
mons exhibit  only  a  verbal  general  Charge  a- 
gainft  him,  for  Bribery  and  Corruption ;  giv- 
ing two  or  three  Inftances  of  it,  and  leaving 
the  Lords  to  fpecify  the  reft.  No  particular 
Articles  were  exhibited  in  Writing,  or  indeed 
any  thing  in  Writing,  by  the  Commons  ;  and 
for  ought  appears,  that  Charge  (fuch  as  it  was) 
was  delivered  at  a  Conference  between  the  two 
Houfes,  and  not  at  the  Bar  of  the  Houfe  of 
Lords :  Nor  was  it  fo  much  as  ftiled  An  Im- 
peachment, though  the  Editor  of  this  fecond  Col- 
lection of  Trials  calls  it  fo. 

The  Lords,  we  find,  drew  up  the  Charge  in 
Writing  themfelves,  and  added  abundance  of  In- 
ftances of  Bribery  that  the  Commons  never  men- 
tioned ;  and  gave  Judgment  on  the  Whole,  though 
regularly,  Judges  can  takeNotice  of  no  more  than 
what  the  Criminal  is  charged  with  by  the  Profe- 
cutor.  Where  a  Perfon  is  impeached,  or  indict- 
ed, for  two  or-  three  Mifdemeanors,  and  his 
Judges  know  of  twenty  more,  they  are  not  to 
try  and  fentence  him  for  more  than  the  Profe- 
cutors  charged  him  with.  But  here  the  Lords 
feem  to  have  taken  upon  them  to  be  both  Pro- 
fecutors,  and  Judges  in  a  great  meafure,  which 
is  not  exactly  agreeable  to  the  Rules  of  Juftice. 
However,  as  the  Commons  acquiefced,  or  ra- 
ther concurred  in  this  Method  of  Proceeding,  it 
was  in  vain  to  complain,  for  they  could  foon 
have  converted  their  Charge  into  a  formal  Im- 
peachment, where  there  appeared  fuch  abun- 
dant Evidence  againft  his  Lordfhip.  Whe- 
ther it  be  conformable  to  the  Rules  of  Juftice 
alfo,  to  condemn  a  Perfon  in  his  Abfence,  if 
that  Abfence  be  really  occafioned  by  Sicknefs, 
is  another  Point  that  delerves  Consideration  : 
But  perhaps  the  two  Houfes  might  not  imagine, 
they  were  tied  up  by  fuch  Rules  as  other  Courts 
are  indifpenfibly  obliged  to  obferve:  And  it 
muft  be  admitted,  when  they  act  in  their  Legi- 
flative  Capacity,  they  are  not.  But  whether,  in 
other  Cafes,  the  Laws  of  the  Kingdom  ought  not 
to  be  obferved  by  the  Houfe  of  Peers,  as  well 
as  by  inferior  Courts,  I  perceive  fbme  are  apt 
to  queftion. 

But,  notwithstanding  thefe  numerous  Inftances 
of  Bribery  and  Extortion,  I  find  there  are 
fome  Gentlemen,  at  this  Day,  that  cannot  bring 
themfelves  to  believe,  that  a  Perfon  of  myJLord 
Bacon's  fine  Sentiments  could  be  guilty  of  thefe 
fordid  Crimes.  They  afcribe  all  to  his  Servants, 
and-  to  the  Malice  of  his  Enemies,  who  fixed  the 
Faults  of  his  Dependants  upon  him.  Bur,  when 
X  we 
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1620.     we  fee  his  Lordfhip   firft  making  a    general 
19  Jac  I.  Confeffion  of  the  Charge,    and  then  acknow- 
ledging his  Guilt  in  many  particular  Inftances, 
what  Room  is  there  to  fuppofe  him  innocent  ? 

My  Lord  endeavours  to  extenuate  his  Guilt, 
by  obferving,  that  he  was  never  efteemed  a  co- 
vetous Man,  nor  had  acquired  a  great  Eftate  : 
And  perhaps  his  principal  Errors  were  a  bad 
CEconomy,  and  a  Generofity  that  bordered  on 
Profufenefsj  which  brought  him  under  Diffi- 
culties ;  and  then  poffibly  he  liftened  to  his 
Servants  and  Dependants,  who  were  already 
retained  in  almoft  every  Caufe,  and  reprefented 
to  their  Mailer,  no  doubt,  how  eafily  he  might 
extricate  himfelf,  by  accepting  Prefents  from 
the  Suitors  \  and  when  they  had  once  prevail- 
ed on  their  Lord  to  pay  his  Debts,  and  trafick 
with  Orders  and  Decrees,  they  continued  their 
own  Extortions  without  Reftraint.  They  had 
him  now  in  their  Power,  and  he  was  under 
a  Neceffity  of  conniving  at  whatever  they  did  •, 
and  perhaps  he  frequently  perverted  Juftice  for 
fear  of  provoking  thefe  infatiable  Wretches  to 
make  a  Difcovery.  What  he  gained  himfelf 
might  be  a  Trifle  to  what  they  pillaged  the  un- 
happy Suitors  of. 

It  has  been  frequently  obferved  of  great  Wits, 
that,  though  they  give  excellent  Rules  to  others, 
their  own  CEconomy  is  the  worft  in  the  World. 
They  feem  to  think  it  beneath  them  to  attend 
to  the  Parts  of  low  Life  ;  to  defpife  the  keep- 
ing Accounts,  and  calculating  whether  their 
Revenues  will  fupport  their  Expences.  They 
cannot  fee  an  Object  of  Compaflion  perhaps 
without  relieving  him,  or  deny  a  Share  in  their 
Purfe  to  a  Perfon  that  pretends  to  be  in  Di 
flrefs ;  not  confidering,  that  the  befl  Fortune 
muft  foon  be  exhaufted,  where  they  have  not 
Refolution  enough  to  refill  the  Importunities 
of  every  idle  neceffitous  Supplicant. 

They  do  not  reflect,  that  when  they  have 
brought  Difficulties  upon  themfelves,  by  fquan- 
dring  away  their  Fortunes,  with  a  lavifh  un- 
diflinguifhing  Hand,  what  a  Tell  their  Virtue 
may  be  put  to,  to  fupply  their  Necefllties : 
That,  when  hungry  Creditors  fland  ready  to  ex- 
pofe  and  devour  them,  it  will  be  difficult  to  re- 
fifl  any  Opportunities  of  furnifhing  themfelves 
With  Money,  how  infamous  fbever. 

That  Species  of  Covetoufnefs  which  induces 
a  Man  to  wrong  others,  in  order  to  hoard  up 
Treafure,  with  which  he  might  do  a  great  deal 
of  Good  in  the  World,  ought  certainly  to  be 
detefled  ;  but  I  queftion  if,  he  who  is  guilty  of 
Extortion  and  Oppreffion,  to  fupply  his  own 
Extravagancies,  or  the  Defects  of  his  CEcono- 
my, be  not  the  more  to  be  dreaded  of  the  Two. 
For  the  Mifer,  as  we  flile  him,  is  generally 
timerous  and  cautious  how  he  expofes  himfelf 
to  be  called  to  an  Account;  while  the  vain,  lux- 
urious Prodigal  is  frequently  obliged  to  venture 
upon  any  Meafures,  how  criminal  or  defperate 
foever,  to  preferve  him  from  prefent  Defini- 
tion. Nothing,  therefore,  is  more  to  be  dread- 
ed, than  the  filling  our  Courts  of  Juftice  with 
indigent  and  extravagant  Men,  who  are  un- 
der" a  kind  Neceffity  of  felling  and  making 
Merchandize  of  the  Suitors,  in  order  to  fup- 
port their  own  profufe  Way  of  Living. 

'  It  was  an  excellent  Obfervation,  That  a  Man 
ought  to  bejuft,  before  he  is  generous.     He  ought 


not  to  beflow  that  Part  of  his  Fortune  upon     1620. , 
others,  that  fhould  be  applied  to  the  Payment  of  19  Jac-  *- 
his  Debts  -,  much  lef%lhould  he  accept  Bribes  to  ^-^^ 
pervert  Juftice,    and  ruin  Families,   to  enable 
him  to  be  generous  to  others.  Such  Sort  of  Ge- 
nerofity is  worfe  than  Robbery;  for  it  does  not 
only  bring  Deftruction  on  innocent  Men,  un- 
der a  Colour  of  doing  them  Juftice,  but,  for  a 
trifling  Sum  the  Judge  takes,  probably  the  Sui- 
tor lofes  ten  times  as  much  ;  whereas  a  High- 
wayman  only  takes  what  a  Man   has  about 
hirn ;     we   expect   no  Juftice   or   Compaffion 
from  him ,  and  he  deprives  us  of  no  more  than 
what  he  himfelf  makes  ufe  of. 

But  what  makes  an  unjuft  Judge  Mill  to  be 
more  dreaded  than  a  Robber,  is,  that  after  he 
has  ruined  a  Family,  he  fometimes  finds  himfelf 
under  a  Neceffity  of  perfecuting  and  torturing 
the  injured  Suitor,  in  order  to  conceal  his  own 
Wickednefs,  as  in  the  preceding  Cafe  ofWrayn- 
ham  ;  where  this  very  Lord  Chancellor  took  a 
Bribe  of  100/.  of  his  Adverfary  Fifher,  to  give 
the  Caufe  againft  him  •,  whereby  Wraynham 
and  his  Family  were  not  only  ruined,  but  when 
he  complained  of  the  Injuflice,  the  Injury  was 
doubled  by  a  Profecution  in  the  Star-Chamber ', 
where  his  Lordfhip  was  Prefident,  and  procur- 
ed him  to  be  fined  and  imprifoned,  inflead  of 
relieving  him  ;  and  we  fee  the  unfortunate 
Wraynham  crying  out,  in  the  Anguifh  of  his 
Soul,  when  he  found  he  was  like  to  be  cenfured 
by  that  Court,  My  Lands  are  taken  awayy 
which  were  decreed  me  by  a  former  Lord  Chancel- 
lor; 1  fee  aPrifon  gaping  for  me,  in  which  I  muft 
from  henceforth  fpend  all  the  Days  of  my  Life  \ 
for  I  have  laid  out  three  thoufand  Pounds  in  this 
Suit :  My  Wife  and  Children  muft  ftarve,  and  my 
Friends,  that  ftand  engaged  for  me,  are  undone. 
And  all  thefe  Misfortunes  brought  upon  him 
by  a  Bribe  of  1 00/.  or  a  very  little  more,  for 
ought  appeared ;  and  now  he  was  to  be  punifh- 
ed,  by  the  Influence  of  his  Oppreflbr,  for  com- 
plaining of  the  Injuflice  that  had  been  done 
him.  In  his  own  Words,  Oppreffion  was  pal- 
liated and  defended  by  Greatnefs,  Wit,  and  Elo- 
quence :  He  that  had  done  him  this  Injury,  was 
forced  to  add  Falfhood  and  Cruelty  to  it,  to  pre- 
vent the  Difcovery,  which  was  worfe  than  Mur- 
der, for  his  Lordfhip  had  devoured  him  and  his 
Family.  Such  was  the  curfed  Effects  of  his 
Lordfhip's  taking  one  fingle  Bribe  in  this  Caufe, 
and  very  probably  the  Confequences  were  as 
deftructive  in  many  more  ;  and  yet  with  what 
extreme  Tendernefs  did  the  Parliament  proceed 
againft  this  illuftrious  Oppreflbr  ;  it  was  long, 
very  long,  before  they  would  give  any  Atten- 
tion to  the  unfortunate  injured  Suitors  ;  and,  as 
has  been  already  obferved,  fome  were  punifhed 
but  for  complaining  of  him,  when  his  Corrup- 
tion was  fo  manifeft,  that  his  Servants  were 
known  to  efpoufe  one  Side  or  other,  in  almoft 
every  Caufe. 

Such  were  the  fine  Talents,  the  inimitable 
Accomplifhments  of  the  Lord  Bacon,  that  all 
the  World  feem  to  have  been  prejudiced  in  his 
Favour  ;  and  it  has  been  looked  upon  as  a  me- 
norable  Inftance  of  the  Humanity  of  the  Eng- 
lifh,  that  they  expreffed  fo  much  Compaffion 
cowards  him  in  his  Fall  ;  The  Commons, 
though  his  Oppreffions  cried  fo  loud  that  they 
could  not  avoid  profecuting  him,    would  not 

impeach 


the  STATE  TRIALS. 


79 


t6io.    impeach  him  formally,  or  draw  up  any  Articles 
^J^f '  againft  him  ;  but  left  the  ungrateful  Tafk  en- 
tirely to  the  Lords. 

His  PeerS,  to  deliver  him  from  that  Confu- 
fion  that  muft  naturally  have  attended  his  Ap- 
pearance before  them,  were  pleafed  to  difpenfe 
with  it,  and  gently  cenfured  him,  in  his  Ab- 
fence»  His  Sentence  muft  be  acknowledged 
exceeding  mild,  if  we   reflect  on  his  compli- 


cated Crimes.     The  Brightnefs  of   his  Parts,     1<j2°- 
and  his  exalted  Station,  were  certainly  fo  far  *?  Jac-  * 
from  extenuating  his  Guilt,  that  they  were  in  V~ 
reality  a  -very  great  Aggravation  of  it :  This 
Backwardnefs,  therefore,  of  the  Commons,  in 
prolecuting,  and  the  Lords  in  punifhingj  this 
unrighteous  Judge,  muft  furely  be  looked  upon* 
rather  as  the  Effect  of  Weaknefs,  than  an  In- 
ftance  of  the  Virtue,    of  the  Englijh  Nation, 


1627. 
5  Car.  I. 

Sir  Tho- 
mas Dar- 
nel"* Cafe. 


Proceedings  on  the  Writs  of  Habeas  Corpus,  brought  byjc^t 
Sir  Thomas  Darnel,    Sir  John  Corbet,   Sir^^ 
Walter    Earl,    Sir  John    Heveningham, 
and  Sir  Edmund  Ham  pden, Nov. 1627.  3  Car.I, 


H 


I  S  Majefty  being  engaged  in  War,  both 
with  France  and  Spain.,  and  having  been 
refuied  Supplies,  by  his  two  firft  Parliaments, 
afTembled  in  the  Years  1625,  and   1626.  had 
Recourfe  to  that  extraordinary  Way,    of  rai- 
ling Money  by  way  of  Loan  j  And  Letters 
Were  fent  to  the  Lords  Lieutenants  of  the  re- 
fpedrive  Counties,  to  return  the  Names  of  fuch 
Perfons  as  were  of  Ability,   and  what   Sums 
they  might  be  fuppofed  to  fpafe  i  After  which, 
Letters  were  ifiued,  under  the  Privy  Seal,  re- 
quiring the  Loan  of  fuch  Sums*  as  had  been 
fpecified  in  the  Return  of  the  Lords  Lieute- 
A  Loan     nants*     Of  fome  were  demanded  ten,  of  others 
te£"Zet0I fifteen  Pounds;  and  fcarce  more  than  twenty 
u  Je  '  Pounds,  of  any  one  Perfon.     Collectors  were 
employed  to  receive  the  refpective  Sums,  or 
1         procure   Subfcriptions   for    them  ;    and  thofe 
who  refufed,  either  to  pay,  or  fubfcribe,  what 
they  were  affefled  at,  were  bound  by  Recog- 
nizance to  appear  at  the  Council  Board.     If 
they  were  Gentlemen  of  Fortune,    and  in  cafe 
of  their  perfifting  to  refufe  the   Loan  before 
the  Council,    they  were  committed  to  Prifon  : 
Sir  Tho-    Among  thefe  were  Sir  Thomas  Darnel,  and  the 
mas  com-   other  four  Gentlemen    above  named  ;    who 
thTcL/dl  feveralty  fued  °ut  Writs  of  Habeas  Corpus,  to 
for  refufmg  be  admitted  to  Bail ;    and,    firft,    Sir  Thomas 
to  lend.       Darnel,     who  was-  imprifoned   in   the   Fleet, 
Brings  his  brought  his  Writ  of  Habeas  Corpus,  returnable 
Um  of     tfte  gth  0f  November,    and  afterwards  an  Alias 
Corpus      Habeas  Corpus,  returnable  the  15th  of  Novem- 
ber :     By  virtue  whereof,   the  Warden  of  the 
Fleet  brought  Sir  Thomas  Darnel  into  the  Court 
of  King*s-Bench,  and  made  the  following  Re- 
turn : 

Executio  iflius  brevis  patet  in  quadam  fchedula 
annexat'  huic  brevi  : 

Ego,  Henricus  Liloe,  Miles,  Gatdianus  Pri- 
fone  Domini  Regis  de  k  Fleet,  ferenijfimo  Domino 
Regi  certifcoy  quoddicJ'  Thomas  Darnel  Baronet' 
detentus  eji  inprifona  predic?  fub  cuflodia  meavir- 
tute  cujafdam  Warranti  duorum  de  private  Conftlio 
mihi  direcJi  cujus  tenor  fequitur  in  his  verbis,  viz* 

Whereas  heretofore  the  Body  of  Sir  Tho- 
mas Darnel  hath  been  committed  to  your  Cu- 
ftody,  thefe  are  to  require  you,  ftill  to  conti- 
nue him  ;  and  to  let  you  know,  that  he  was, 
and  is,  committed  by  the  fpecial  Command  of 
his  Majefty.  Et  hac  eft  caufa  detentions  predift* 
Thornse  Darnel  4 


Return  of 

the  Ha- 
beas Cor- 
pus* 


The   Cafe  of  Sir  John  Corbet  Baronet,    Sir  Vh*  Cafe  of 
Walter  Earl,    Sir  John  Heveningham,    and  Sir  f^e  6ther 
Edmund  Hampden   Knights,    was   exactly  the-^  $ 
fame  with  that  of  Sir  Thomas  Darnel :  And  theyy^g. 
alfo  Were  brought  into  Court,  on  their  feveral 
Writs  of   Habeas  Corpus,    on   Thurfday,    the 
2  2d  of  November. 

Serjeant  Bramfton,  on  the  Behalf  of  Sir  John  Bfam- 
Heveningham,  moved,  that  he  might?  be  bailed,  "on  *  ^h 
taking  Exceptions,  as  well  to  the  Matter  and  si™ John 
Subftance  of  the  Return,  as  to  the  Manner  and  Heven- 
legal  Form  thereof,  ingham. 

The  Exceptions  he  took  to  the  Matter  were,  Exceptions 
That,  the  Return  was  too  general,  there  being  to  the  Re- 
no fuffieient  Caufe  fhewn,  of  the  Commitment tmn' 
of  the  Prifoner  :  And,  as  it  was  infufficient  for 
the  Caufe,  fo  alfo  in   the  Time  of  the  firft 
Imprifonment  3    for  though  there  appeared  a 
Time,  upon  the  fecond  Warrant  from  the  Lords 
of  the  Council,  to  detain  him  ftill  in  Prifon  ; 
yet,  by  the  Return,  no  Time  appeared  when 
he  was  firft  imprifoned,  which  was  necefiary  to 
be  fhewn  ;    and  if   that  Time  appeared  not, 
there  was  no  Caufe  to  remand  him,  and  confe- 
quently  he  was  to  be  delivered* 

And  as  to  the  Caufe  of  his  Imprifonment, 
which  was  faid  to  be  per  fpeciale  mandatum  Do- 
mini Regis,  this  was  too  general,  and  uncer- 
tain ;  for  that  it  was  not  manifeft,  what  kind 
of  Command  that  was* 

Nor  was  the  Form  of  the  Return,  as  it  ought 
to  be,  fully  and  pofitively  the  Return  of  the 
Keeper  himfelf  only,  but  came  in  with  a  fig- 
nificavit,  or  prout,  that,  he  was  committed 
per  fpeciale  mandatum  Domini  Regis-. 

That  it  was  not  good  in  Subftance  ;  becaufe 
there  was  no  Caufe  of  the  Imprifonment  fhewm 
The  Writ  of  Habeas  Corpus  was  the  only 
Means  the  Subject  had  to  obtain  his  Liberty ; 
and  the  End  of  the  Writ  was,  to  return  the 
Caufe  of  the  Imprifonment,  that  it  might  be 
examined  in  that  Court,  whether  the  Parties 
ought  to  be  difcharged,  or  not.  In  this  Re- 
turn there  was  no  Caufe  at  all  appeared  of  the1 
firft  Commitment,  and  therefore  there  could 
be  no  Caufe  for  the  Court  to  remand  him  :  But 
there  was  Caufe  to  deliver  him,  fince  the  Writ 
required  the  Keeper  to  bring  the  Body,  and 
the  Caufe  of  his  Imprifonment,  before  the 
Court. 

This 


So 
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1627.  This  was  the  End  of  the  Writ :  And  this 
'  ^J  cou^  not  aPPe^r  to  tne  Court,  unlefs  the  Time 
of  the  firft  Imprifonment  was  expreffed  in  the 
Return.  By  a  latter  Warrant  from  the  Lords 
of  the  Council  indeed,  for  continuing  him  in 
Prifon,  there  is  a  Time  expreffed :  But  if  this 
was  a  good  Cauie,  to  remand  thefe  Gentlemen 
to  Prifon,  they  might  be  perpetually  impri- 
soned ;  for  if  they  fued  out  Writs  of  Habeas 
Corpus,  it  was  but  making  a  new  Warrant,  and 
they  ihould  be  remanded,  and  never  have  the 
Advantage  of  the  Laws,  which  were  the  belt 
Inheritance  of  the  Subject* 

Here  the  Serjeant  cited  feveral  Precedents, 
where  Prifoners  had  been  bailed,  that  were 
committed  per  mandatum  Domini  Regis,  with- 
out Caufe  of  their  Imprifonment  fhewn. 

After  citing  thefe  Precedents,  the  Serjeant 
concluded,  that,  fince  there  was  no  fufRcient 
Caufe  of  the  Imprifonment  expreffed  in  the 
Return,  his  humble  Suit  was,  that  his  Client, 
Sir  John  Heveningham,  who  had  petitioned  his 
Majefty,  that  he  might  have  the  Benefit  of  the 
Law,  (and  his  Majefty  had  fignified  it  to  be 
his  Pleafure,  that  Juftice,  according  to  Law, 
fhould  be  adminiftred  to  all,  and  efpecially  to 
thefe  Gentlemen)  might  be  delivered  from  his 
Imprifonment. 

jlVmrt         Mn  N°y  bdnS  affiS,ied  Com&1  for  Sir  Wal\ 

fwbriihl  ter  Earh  Wore  he  entered  upon  his  Argu- 
^Walter  ment,  for  a  Foundation  of  his  Difcourfe,  read 
Earl.        the  Writ  of  Habeas  Corpus^  which  runs  thus  : 

Carolus,  Dei  Gratia,  &c.  Johanni  Liloe 
Mi/it'  Gardian'  Prifon'  nojira  de  le  Fleet  faint' 
Pracipimus  tibi  quod  corpus  Walteri  Earl  Mi/if 
in  prifona  nojirafub  cujlodia  tua  detent'  tit  die  if 
una  cum  caufa  detentionis  fua  quocumque  nomine 
predicT  Walter'  cenfeat  in  eadem  Habeas  Corpus 
adfubjiciendum  &  recipiendum  ea  qua  Curia  nojira 
de  eo  ad  tunc  &  ibidem  or  din'  conting'  in  hac  parte. 
Et  hac  nullatenus  omit'  pericuJo  incumbend' 
£$  habeas  ibi  hoc  breve.  Tefte  Hyde,  apud  Weftm. 
quarto  die  Novembris,  Anno,  ckc. 

He  alfo  read  the  Return  •  but  this  being  of 
the  fame  Tenor  as  the  former  Return,  there  is 
no  Neceffity  of  repeating  it. 

Then  Mr.  Noye  obferved,  that  the  Writ  of 
Habeas  Corpus  contained  a  Command  to  the 
Warden  of  the  Fleet,  quod  Habeas  Corpus 
Walteri  Earl  coram  nobis  ad  Subjiciend'  &  reci- 
piend'  ea  quce  Curia  nojira  de  eo,  &c.  Ordin'  & 
Conting'  And  the  Warden  having  made  the 
like  Return  as  was  made  on  the  Return  of  Sir 
Tho?nas  Darnel's  Habeas  Gorpus,  he  defired  he 
might  be  bailed,  if  there  was  no  other  Caufe  of 
his  Imprifonment ;  for  if  there  had  been  a 
Caufe  certified,  and  that  Caufe  had  not  been 
fufficient  to  detain  him  ftill  in  Prifon,  the 
Court  would  have  bailed  him  -,  and  if  a  Man 
Ihould  be  in  a  worfe  Cafe,  when  there  was  no 
Caufe  certified,  it  would  be  very  hard. 

He  conceived,  that  though  there  was  a  Sig- 
nification of  the  King's  Pleafure  to  have  this 
Gentleman  imprifoned,  yet  when  the  King  af- 
terwards granted  this  Writ  of  Habeas  Corpus, 
to  bring  the  Prifoner  hither,  adfubjiciendum,  to 
fubmit  himfelfto  Punifhment  if  he  had  delerved 
it,  or,  ad  recipiendum,  to  receive  his  Enlarge- 
ment and  be  delivered,  if  there  was  no  Caufe 
of  his  Imprifonmeflt }   fince  there  appeared  no 


Caufe  of  his  Imprifonment  upon  the  Return,.    1617. 
he  ought  to  be  difchamed.  5  Car-  * 

V     jti    ,ry   J 

He  made  the  fame  Objection  to  the  Return  v-^^v' 
alio  that  the  Serjeant  had  made,  (viz.)  That 
the  Warden  could  not  certify  what  was  done 
by  another  :  He  muft  inform  the  Court  of  the 
immediate  Aft  done,  and  not  that  fuch  Things 
were  told  him,  or  were  fignified  to  him,  as  he 
had  done  in  this  Cafe,  which  rendered  the  Re- 
turn infufficient  in  the  Form. 

That,  whereas  the  Statute  of  Magna  Chart 'a  29. 
fays,  Nullus  liber  homo  capietur  i)el  imprifonctur, 
&V.  nee  fuper  eu?n  ?nitti?nus,  nifi  per  legale  judi- 
cium parium  fuorum  vel  per  legem  terra,  the 
Words  in  carcerem  are  omitted  out  of  the  print- 
ed Books,  it  ihould  have  been  nee  eum  in  car- 
cerem mitwnus ;  that  the  Words  legem  terra  are 
underftood  in  feveral  fubfequent  Afts  of  Parlia- 
ment, to  fignify  the  Procefs  of  Law,  fome- 
times  by  Writ,  fometimes  by  Attachment  of 
the  Perfon,  and  not  fpeciale  mandatum  Domini 
Regis,  as  appeared  by  two  Petitions  of  the  Com- 
mons, and  the  King's  Anfwer,  in  36  Edw.lll. 
N°.  9.  and  Np.  20. 

In  the  firft  of  them  the  Commons  complain- 
ed, That  the  Great  Charter,  the  Charter  of  the 
Foreft,  and  other  Statutes,  were  broken,  and 
defire  his  Highnefs,  for  the  Good  of  himfelf 
and  his  People,  they  might  be  kept,  and  put 
in  execution,  and  that  they  might  not  be  in- 
fringed, by  making  an  Arreft  by  fpecial  Com- 
mand, or  otherwife :  And  the  Anfwer  was, 
That  the  faid  Charter  and  other  Statutes  Ihould 
be  put  in  execution  according  to  the  Petition  ; 
that  is,  without  any  Difturbance  by  Arreft  by 
fpecial  Command,  or  otherwife.  In  the  fame 
Year  they  complained  again,  that  Men  were 
imprifoned  by  fpecial  Command,  and  without 
Indictment,  or  other  legal  Courfe  •,  and  defired 
that  Men  might  not  be  arrefted  by  lpecial  Com- 
mand, againft  the  Great  Charter.  To  which 
the  King  anfwered,  that  he  was  well  pleafed 
therewith  ;  and  afterwards,  that  if  any  Man 
was  grieved,  he  fnould  complain,  and  Right 
ihould  be  done  to  him.  And  by  the  37th  of 
Edw.  III.  cap.  18.  which  was  a  Commentary 
upon  Magna  Charta,  it  was  enacted,  that  Men 
ihould  not  be  committed  upon  Suggeftion  made 
to  the  King,  without  due  Procefs  of  Law ; 
and  fo  it  was  enacted  twice  in  one  Year. 

Hujfey,  Chief  Juftice,  faith,  that  Sir  John 
Markham  told  King  Edward  IV.  that  he  could 
not  arreit  a  Man  upon  Sufpicion  of  Felony 
or  Treafon,  as  any  of  his  Subjects  might; 
becaufe  if  he  ihould  wrong  a  Man  by  fuch  Ar- 
reft, the  Parties  could  have  no  Remedy  againft 
him. 

The  Statute  of  Weftm.  1.  indeed,  fays, 
That  Men  ihould  not  be  replevifable  in  thefe 
four  Cafes,  -viz.  where  they  are  committed  for 
the  Death  of  a  Man  •  or  by  the  Command- 
ment of  the  King,  or  of  his  Juftices,  or  of  the 
Foreft.  This  Statute,  he  held,  regarded  only 
the  Writ  de  ho?nine  replegiando,  and  the  Sheriffs, 
and  inferior  Officers,  and  not  the  fuperior 
Courts  ;  for  it  appeared  by  the  Books,  that 
where  a  Man  was  brought  into  the  Court  of 
King's-Bench,  by  Habeas  Corpus,  as  in  the  2 1 
Edw.  4.  7.  Winckfeld  was  bailed  here  :  And  if 
the    Statute  was  expounded    otherwife,    there 
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1627.     could  be  no   bailing    of  Men   outlawed,    or 
3  Car.  I.  BrealcerS  of  Prifbns  ;    for  they  were  not  within 
this  Statute  -,  and  yet  this  Court  bailed  them  at 
Pleafure.     It  was  evident,  from  the  Preamble 
and  whole  Tenor  of  that  Aft,  That  it  extend- 
ed only  to  Sheriffs,  Goalers,  and  other  Keep- 
ers of  Prifons,  to  direct  them  in  what  Cafes 
they  fhould  let  Men  to  Bail,  and  in  what  Cafes 
not  •,  but  did  not  extend  to  the  Judges  of  the 
fuperior  Courts.  He  concluded,  that  thefe  Gen- 
tlemen were  brought  into  Court  by  Writ  ad 
fubjiciendum,  if  they  were  charged  ;  and  ad  re- 
cipiendum if  they  were  not  charged :  Therefore, 
in  regard  there  was  no  Charge  againft  them, 
whereupon  they  could  be  detained   in  Prifon 
any  longer,    he  defired  his  Client  might  be 
bailed,  or  difcharged  with  the  reft.. 
Mr-SeU        Mr.  Selde'n,   being  affigned  Counfel  for  Sir 
den's  Jr-  Edmund  Hampden,  moved  alfo,  that  his  Client 
sT'eI-    mignt  De  bailed,  there  appearing  no  Caufe,  in 
round       the  Return  of  the  Habeas  Corpus,  why  he  mould 
Hampden,  be  reftrained  of  his  Liberty :    And,  befides  the 
Arguments  ufed  by  the  former  Counfel,    he 
urged,  That  the  Return  Was  contradictory ;  for 
one  Part  of  it  faid,   that  his  Client  Was  detain- 
ed by  the  fpecial  Command  of  the  King,  and 
the  other,  that  the  Lords  of  the  Council  willed 
and  required  the  Warden  ftill  to  detain  this 
Gentleman,  and  that  this  Contradiction  made 
the  Return  void. 

And  as  to  the  Matter,  he  conceived  no  Man 
could  be  imprifoned,  either  by  the  King  or  the 
Privy-Council,  without  Caufe  exprefTed  :  That 
by  the  Words,  per  legem  terra?,  in  Magna  Charta, 
mull  be  intended  a  due  Courfe  of  Law,  either 
by  Prefentment  or  Indictment;  for  if  the 
Words  per  fpeciale  Mandatum,  &fc .  were  with- 
in the  Meaning  of  thofe  Words  per  legem  terrce, 
(or  according  to  Law)  then  the  Statute  had 
done  nothing  :  That  the  Words,  per  legem  ter- 
rce, muft  be  interpreted  here,  as  in  42  Eliz.  where 
a  Bill  was  brought  in,  reciting,  that  divers 
Perfons,  without  any  Writ  or  Prefentment, 
were  caft  into  Prifon  ;  and  defiring  it  might  be 
enacted,  That  it  fhould  not  be  fo  done  here- 
after. The  Anfwer  was,  that  this  was  an 
Article  of  the  Great  Charter,  and  fhould  be 
granted  :  So  that  it  appeared,  that  Statute  was 
not  taken  to  be  an  Explanation  of  Magna 
Charta,  but  the  very  Words  of  the  Statute  of 
Magna  Charta.  He  concluded,  that  fince  there 
were  fo  many  Reafons,  fo  many  Precedents, 
and  fo  many  Statutes,  which  declare,  that  no 
Freeman  ought  to  be  imprifoned,  but  accord- 
ing to  the  Laws  of  the  Land,  and  that  the 
Liberty  of  the  Subject  was  the  higheft  Inheri- 
tance he  had,  his  Client  might  be  bailed. 
Mr.  Cal-  Mr.  Calthrop,  who  was  affigned  Counfel  for 
throp'i  Sir  John  Corbet,  moved  alfo  that  his  Client 
Argument  might  be  bailed,  becaufe  the  Return  of  the 
Tohn  Habeas  Corpus  was  inefficient,  both  in  the 
Corbet.  Matter  and  the  Manner  of  the  Return.  As  to 
the  Manner,  he  obferved,  as  the  reft  of  the 
Counfel  had  done,  That  it  was  faid  in  the  Re- 
turn, that  Sir  John  Corbet  was  detained  in  Pri- 
fon bydthe  fpecial  Command  of  the  King,  fig- 
nifled  by  the  Warrant  of  the  Lords  of  the 
Council  •,  which  was  not  a  direct  Affirmation 
that  he  was  detained  by  the  fpecial  Command 
of  the  King  •,  but  that  the  Lords  of  the  Coun- 
cil had  fignified  by  their  Warrant,  that  he 
No.  3. 


was  committed,  and  ftill  detained,  by  the  fpe-     1627. 
cial  Command  of  the  King  :    Therefore,  as  a  5  Car-  r 
Return  ought  to  be  certain,  punctual,  and  af-  0^r>0' 
firmative,  and  not  by  way  of  Information  out 
of  another  Man's  Mouth,    this  Return  could 
not  be  good. 

As  to  the  Matter  of  the  Return,  he  obferved, 
it  refted  on  thefe  three  Points  :  1 .  Whether  the 
Return,  that  he  was  detained  in  Prifon  by  the 
fpecial  Command  of  the  King,  was  good,  or 
not,  without  fhewing  the  Nature  of  the  Com- 
mand, or  the  Caufe  whereupon  the  Commit- 
ment was  grounded  ?  2.  Whether  the  Time  of 
the  firft  Commitment  by  the  Command  of  the 
King,  not  appearing  to  the  Court,  was  fuffi- 
cient  to  detain  him?  3.  Whether  the  Impri- 
fbnment  of  the  Subject,  without  Caufe  fhew'd, 
but  only  by  the  Command  of  the  King,  was  war- 
rantable ? 

That  the  Commands  of  the  King  were  of 
feveral  Natures :  As  to  the  verbal  Command 
of  the  King,  he  held  it  was  not  fufficient,  either 
to  imprifon  a  Man,  or  to  continue  him  in  Pri- 
fon :  That  it  had  been  refolved  by  the  whole 
Court,  that  if  the  King  commanded  one  Man 
to  arreft  another,  and  the  Party  commanded 
did  arreft  the  other,  an  Action  of  Trefpafs  or 
falfe  Imprifonment  was  maintainable  againft 
the  Party  that  arrefted  him,  although  it  were 
done  in  the  King's  Prefence,  16  Hen.  VI. 
Monftrans  de  droit. 

37  Hen.VI.  10.  If  the  King  give  me  a  Thing, 
and  I  take  it,  by  his  Command  by  Word  of 
Mouth,  it  is  not  juftified  by  Law.  Nothing 
paffes  from  the  Crown  without  Matter  of  Re- 
cord, ioHen.VII.  7,  £5?  17,  18.  •  Juftices  may 
command  one  to  arreft  another  intheir  View  or 
Prefence,  but  not  one  out  of  their  View. 

2.  There  is  a  Command  of  the  King,  by  his 
Commiffion  ;  but  it  was  refolved  in  42  Aff.  pi.  5. 
that  a  Commiffion  to  take  a  Man's  Goods,  or 
imprifon  his  Body,  without  Indictment  or  Suit 
of  the  Party,  or  other  due  Procefs,  was  againft 
Law. 

3.  There  is  a  Command  of  the  King,  ground- 
ed on  a  Suggeftion  made  to  the  King  or  his 
Council ;  but  if  a  Man  is  committed  to  Prifon 
on  fuch  Suggeftion,  by  Command  of  the  King, 
it  is  unlawful.  25  Edw.  III.  cap.  4.  it  is  efta- 
blifhed,  that  from  thenceforth  none  fhall  be 
taken  by  Petition,  or  Suggeftion,  made  to  the 
King,  or  his  Council ;  or  otherwife,  than  by 
Prefentment  or  Indictment,  or  by  Procefs  made 
by  Writ  original  at  the  Common  Law  :  And 
to  the  fame  Effect  is  the  37  Edw.  III.  cap.  10. 

4.  There  is  a  Command  of  the  King,  under 
his  Hand  by  his  Signet ;  and  it  appears  that 
this  is  not  fufficient  to  fet  a  Man  at  Liberty  ; 
and  much  lefs  to  imprifon  him. 

5.  There  is  a  Command  of  the  King,  by  Writ 
under  the  Great  Seal,  or  the  Seal  of  the  Court 
out  of  which  it  iffueth,  which  is  legal  and  war- 
rantable ;  and  yet  even  here  the  Party  is  bail- 
able. And  in  the  Regifter  he  obferved,  this 
Writ  was  expounded  to  be  fpeciale  mandatum 
domini  Regis  :  Therefore  when  the  Return  is 
made,  that  he  is  imprifoned,  and  detained  in 
Prifon  by  the  fpecial  Command  of  the  King, 
how  could  the  Court  adjudge,  upon  this  Re- 
turn, whether  he  ought  to  be  kept  in  Prifon, 
and  not  be  bailed  ,  when  the  Nature  of  the 

Y  fpecial 


82 


A  CRITICAL   REVIEW  of 


1627. 
3  Car.  I. 


fpecial  Command  is  not  fet  forth  in  the  Return, 
whereby  it  might  appear  to  the  Court,  whether 
he  was  bailable  ? 

As  to  the  general  Return  of  fpeciale  manda- 
tum domini  Regis,  without  fhewing  Caufe  ;  the 
Command  of  the  Habeas  Corpus  being  to  fhew 
the  Caufe  of  his  detaining  in  Prifon,  as  well  as 
to  bring  his  Body  into  Court,  the  Keeper  did 
not  give  a  full  Anfwer  to  the  Writ,  unlefs  the 
Caufe  of  the  Detainment  in  Prifon  was  returned. 
The  Court  could  not  know  how  to  give  their 
Judgment  upon  him,  either  for  his  Imprifon- 
ment,  or  for  his  Difcharge,  according  to  the 
Purport  of  the  Writ,  when  there  was  not  any 
Caufe  returned. 

As  the  Court  of  Kings-Bench,  and  Judges, 
ought  not  to  deny  an  Habeas  Corpus,  to  any 
Prifoner  that  demands  it,  by  whomfoever  com- 
mitted ;  fo  ought  the  Caufe  of  his  Imprifon- 
ment  to  be  lhewn  on  the  Return,  that  the 
Court  may  adjudge  of  the  Caufe,  whether  it 
be  lawful  or  not. 

Then  he  proceeded  to  cite  Precedents,  where 
the  Parties  were  committed  by  the  Command 
of  the  King,  or  the  Privy-Council  ;  admitting 
that  fuch  Acts  as  were   done  by  the  Privy- 
Council  might  properly  be  faid  to  be  done  by 
the  King  himfelf ;  and  in  all  thefe  Cafes  he  faid 
it  would  appear,  there  was  a  Caufe  returned,  as 
well  as   a  fpeciale  mandatum  domini  Regis,  &c. 
or   mandatum    Privati     Concilii    domini   Regis. 
And  after  the  reciting  of  the  faid  Precedents, 
he  concluded,  That  the  Return,  that  Sir  John 
Corbet  was  committed  and  detained  in  Prifon, 
per  fpeciale   mandatum  domini   Regis,    without 
fhewing  the  Nature  of  the  Command,  and  the 
Caufe  upon  which  the  Command  of  the  King 
was  grounded,  was  not  good ;  and- therefore  defi- 
red  his  Client  Sir  John  Corbet  might  be  difcharged. 
Whereupon  the  Chief  Juftice  demanded,  if 
Mr.  Attorney  would  take  another  Day  to  an- 
fwer their  Arguments ;    and  the  Attorney  de- 
firing  that  Monday,  the  26th  of  November,  might' 
be  appointed  for  hearing  him,  the  Council  for 
the  Prifbners  were  ordered  to  attend  the  Judges 
and  Mr.  Attorney,    with  the  Precedents  and 
unprinted  Statutes  they  had  mentioned,  in  the 
mean  time. 
M.  Attn-     On  Monday  the '2 6th  of  November,  1 62 7,  Sir 
22  io      7ohn  Corhet*  anci  the  reft  of  the  Prifoners,  be- 
tlbelreced-  mg  brought  into  Court  again,    Mr.  Attorney 
ing  Argu-  obferved,  that  their  Council  had  divided  their 
menu.      Objections  into  two  main  Points  ;    the  one  the 
Formy  the  other  the  Matter  ;  and  to  the  Form, 
had  objected  four  feveral  Things. 

1.  That  the  Return  was  not  pofitive,  but 
referred  to  the  Signification  made  by  another, 
as  the  Lords  of  the  Council.  2.  That  the 
Keepers  of  the  Prifons  had  not  returned  the 
Caufe  of  the  Commitment,  but  the  Caufe  of 
the  Caufe,  which  was  not  good.  3.  That  the 
Return  was  imperfect ;  for  that  it  fhew'd  only 
the  Caufe  of  the  detaining  in  Prifon,  and  not 
the  Caufe  of  the'  firft  Commitment.  4.  And 
laftly,  That  the  Return  was  contradictory-  for 
that  in  the  firft  Part  there  was  a  Certification 
that  the  detaining  thefe  Gentlemen  in  Prifon 
was  per  fpeciale  mandatum  domini.  Regis  ;  and 
when  the  Warrant  of  the  Lords  of  the  Coun- 
cil was  fhewed,  it  appeared  that  the  Commit- 
ment was  by  the  Lords  of  the  Council. 


As  to  the  firft  Objection,  Mr.  Attorney  faid, 
he  did  agree,  that  if  the  Return  was  not  pofi- 
tive, it  was  not  good.  But  it  appeared  that  the 
firft  Words  of  the  Return  were  pofitive  and  af- 
firmative :  The  Words  were,  Quod  detentus  eft 
fub  cuftodia  mea  per  fpeciale  mandatum  domini 
Regis.  The  Words  mihi  fignificavit  followed, 
and  were  not  Part  of  the  Affirmation  made  be- 
fore it.  There  was  a  pofitive  Return,  that  the 
Detaining  was  by  the  Command  of  the  King  ; 
and  the  reft  of  the  Return  was  only  for  the 
Satisfaction  of  the  Court. 

To  the  fecond  Objection,  that  the  War- 
den had  returned  the  Caufe  of  the  Caufe,  and 
not  the  Caufe  itfelf,  in  which  alfo.  they  were 
miftaken  ;  for  the  Return  was  affirmative,  Ego 
Johannes  Like  certifico,  tiff,  the  other  was  but 
the  Council's  Warrant  for  him  that  made  the 
Return. 

3.  To  the  third  Objection,  that  the  Return 
fhewed  only  the  Caufe  of  detaining  in  Prifon, 
and  not  the  Caufe  of  the  firft  Commitment,  he 
anfwered,  that  it  was  fufficient  for  the  Officer 
to  anfwer  the  Point  commanded,  and  the  Writ 
mentioned  only  the  Caufe  of  the  Detaining. 

4.  As  to  the  fourth  Objection,  that  the  Re- 
turn was  contradictory,  for  that  in  the  firft  Part 
it  is  faid  they  were  detained  per  fpeciale  man- 
datum  domini  Regisy  and  afterwards  that  they 
were  detained  by  the  Lords  of  the  Council  j 
To  this  he  anfwered,  that  it  appeared  that  the 
Lords  of  the  Council  fpake  not  their  own 
Words  or  Command  in  that  Warrant,  but  fay, 
you  are  to  take  notice  of  it  as  the  Words  and 
Command  of  the  King.  They  fay  it  was  his 
Majefty's  Pleafure  he  fhould  know,  that  the 
firft  Commitment,,  and  the  prefent  detaining 
him  in  Prifon,  was  by  his  Majefty's  fpecial 
Command ;  from  whence  he  concluded,  that 
the  Form  of  the  Return  was  fufficient. 

As  to  the  Matter  of  the  Return :  The  great 
and  mighty  Reafon  the  Council  for  the  Prifb- 
ners infilled  upon  was,  the  Inconveniences  that 
might  come  to  the  Subjects  in  their  Liberties, 
if  this  Return  fhould  be  good :  And  he  did 
acknowledge,  that  the  Liberty  of  the  Subject 
was  juft,  and  that  it  was  the  Inheritance  of  the 
Subject ;  but  yet  it  was  their  Inheritance  feciin- 
dum  legem  terrce. 

He  obferved,  the  Council  had  cited  many 
Cafes  to  enforce  what  they  advanced  ;  as  1  &?  2 
Eliz.  Dyer,  fo.  ly 5.  That  the  Continuance  of  a 
Capias  fhall  be  from  Term  to  Term,  without  a 
Term  betwixt  •,  becaufe  otherwife  the  Defen- 
dant may  be  kept  too  long  in  Prifon  ;  and  38 
Aff.  pi.  f.  22.  Broke,  tit.  Imprifonment,  100. 
that  Imprifonment  is  but  to  detain  the  Party 
till  he  have  made  Fine  to  the  King  ;  and  there- 
fore the  King  cannot  juftly  detain  him  in  Pri- 
fon after  the  Fine  tendered  :  And  16  Hen.  VI. 
Monftrans  de  droit,  If  the  King  command  me 
to  arreft  a  Man,  and  thereupon  I  do  arreft  him, 
he  may  have  an  Action  of  falfe  Imprifonment, 
or  of  Trefpafs,  againft  me,  though  it  be  done 
in  the  King's  Prefence:  And  1  Hen.NII.  4. 
where  Huffey  is  made  to  fay,  that  Sir  John 
Markham  declared  to  King  Edward  IV.  that  he 
might  not  arreft  any  of  his  Subjects  for  Trea- 
fon  or  Felony  •,  becaufe  he  might  wrong  his 
Subjects  by  fuch  Arrefts,  and  they  could  not 
have  a  Remedy  againft  him. 

To 
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To  the  two  firft  Cafes,  he  anfwered,  that  the 
Reftraint  in  thefe,  and  moft  of  the  other  Cafes 
cited,  appeared  to  be  in  the  ordinary  Courfe  of 
Judicature,  fit  for  Weftminfter-Uall,  and  not 
for  the  Council-Table,  and  therefore  not  appli- 
cable to  this  Cafe ':  And  for  the  other  two  Cafes, 
the  Law  prefumed  the  active  Part  of  them  not 
proper  for  the  Majefty  of  a  King,  who  ever 
did  thofe  Things  by  his  fubordinate  Officers. 
The  King  might  commit  any  Man  at  his  Plea- 
fure  :  But  the  Queftion  here  was,  Whether, 
when  the  King,  had  committed  any  one,  he  mutt 
render  a  Caufe  of  that  Commitment  ? 

That  the  Kirtg  could  not  command  his  Lord- 
fhip,  or  any  other  Court  of  Juftice,  to  proceed 
otherwife  than  according  to  the  Laws  of  the 
Kingdom  :  But  there  was  a  great  deal  of  Dif- 
ference between  thofe  legal  Commands,  and 
that  abfolute  poteftas,  that  a  Sovereign  has, 
by  which  a  King  commands.  He  did  not 
mean,  he  faid,  by  abfolnta  poteftas,  that  it 
was  fuch  a  Power,  that  the  King  might  do' 
what  he  pleafed  ;  for  he  had  Rules  to  govern 
himfelf  by,  as  well  as  his  Lordfhrp,  who  was 
a  fubordinate  Judge,  under  him  :  The  Diffe- 
rence was,  the  King  was  the  Head  of  the  fame 
Fountain  of  Juftice,  which  his  Lordfhip  ad- 
miniftred  to  all  his  Subjects.  AH  Juftice  was 
derived  from  him  ;  and  what  he  did,  he  did 
not  as  a  private  Perfon,  but  as  Head  of  the 
Commonwealth,  as  Jufticiarius  Regni.  The 
very  Effence  of  Juftice,  under  God,  upon 
Earth,  was  in  him  :  And  ihould  they  not  fub- 
mit  to  his  Commands,  but  make  Enquiries, 
whether  they  were  lawful,  and  fay,  that  the 
King  could  not  do  this  or  jhat,  in  the  Courfe 
of  Juftice  ?  Who  fhould  call  in  queftion,  the 
Actions,  or  the  Juftice,  of  the  King,  who  was 
not  to  give  any  Account  for  them  ?  as  in  this 
Cafe,  where  he  had  committed  a  Subject,  and 
fhewed  no  Caufe  for  it. 

The  King  often  commits,  and.  fhews  no 
Caufe  f  If  he  does  exprefs  the  Caufe,  indeed, 
to  be  either  for  "Sufpicion  of  Felony,  Coining, 
or  the  like,  the  Court  might  deliver  the  Pri- 
foner,  though  it  was  per  fpeciale  mandatum  do- 
mini  Regis,  becaufe  there  is  no  Secret  in  thefe 
Cafes  •,  for  with  the  Warrant,  he  fends  the 
Caufe  of  the  Commitment :  But  if  there  was 
no  Caufe  exprefled,  that  Court  always  reman- 
ded them.  It  was  to  be  intended,  there  was 
Matter  of  State,  and  that  it  was  not  ripe,  or 
-Time  for  it  to  appear. 

By  Magna  Chart  a  indeed  (the  Foundation 
of  our  Liberties)  None  pall  be  imprifoned,  but 
by  lawful  Judgment  of  his  Peers ,  or  by  the  Lata 
of  the  Land.  But  did  it  follow  from  thence, 
that  no  Man  could  be  committed,  but  he  muft 
be  firft  indicted,  or  prefented  ?  Every  Juftice 
of  Peace,  or  Conftable,  might  commit  before 
Indictment,  or  Prefentment ;  therefore  a  Com- 
mitment could  not  be  meant  by  the  Words, 
per  legem  terra,  much  lefs  a  Commitment  by  the 
King,  who  was  not  anfwerable  to  the  Party,  or 
to  any  Court  of  Juftice,  for  his  Commitments, 
but  to  the  high  Court  of  Heaven. 

Then  Mr.  Attorney  caufed  the  Statutes  to  be 

read,  on  which  the  Counfel  on  the  other  Side 

,  infilled,  affirming,  that  they  were  not  to  be  un- 

derftood  of  the  firft  Arreft  ;  but  that  no  Man 


fhould  be  tried,  or  condemned,  but  by  the  Law    l6zl- 
of  the  Land  :    And  that,    if  they  were  to  be  *  Car' 
underftood  otherwife,    it   was  contrary  to  all  ^/^^ 
Practice,  both  then,  and  now  in  Ufe  :  That 
their  Bufinefs  was  to  find  out  the  true  Meaning 
of  Magna  Charta,  that  being  the  Foundation    - 
of  their' Cafe:  All  that  had  been  faid  befides, 
was  not  to  the  Purpofe  ;  there  was  not  a  Word, 
either  of    the  Commitment  of   the  King,   or 
Council,  in   all  the  Statutes  and  Records  they 
had  cited. 

The  Queftion  was  not,  Whether  the  King, 
or  Council,  could  commit  a  Man,  and  fhew  no 
Caufe  of  his  Commitment  j  but,  Whether  the  or- 
dinary Courts  of  Juftice  had  Power  to  bail  him, 
or  not  ?  And  he  infilled,  that  the  Statute  of 
Weftm.  i.  was  a  Direction,  in  what  Cafes. Men 
imprifoned  fhould  be  bailed.  This  Statute 
declared,  that  in  four  Cafes  Men  were  not  re- 
plevifable,  viz.  thofe  that  were  imprifoned  for 
the'  Death  of  a  Man,  by  the  Command  of  the 
King,  or  of  his  Juftices,  or  of  the  Foreft. 
This  Statute  was  made  foon  after  that  of  Mag- 
na Charta,  and  was  an  Expofition  of  it ;  and 
the  Council,  on  the  other  Side,  had  not  fhewn 
one  Law,  printed  or  unprinted,  that  repealed 
or  altered  this  ;  or  fhewed  that  fuch  Men 
were  replevifable  :  And' as  the  Law,  fo  the 
conftant  Courfe  of  Precedents,  which  were  the 
beft  Expofitions  of  the  Law,  were  againft 
them.  They,  on  the  other  Side,  could  not 
cite  one  Book,  Statute,  or  other  Thing,  to 
prove,  that  they  that  have  been  committed 
per  fpeciale  mandatum  domini  Regis,  were  bail- 
able. 

Then  Mr.  Attorney  cited  feveral  Precedents, 
to  fhew,  that  Perfons  committed  by  the  fpecial 
Command  of  the  King,  or  the  Council,  were 
not  bailable  ;  and,  among  the  reft,  a  Refolu- 
tion  of  the  Judges,  in  Queen  Elizabeth's  Reign, 
that-a  Man  committed  by  the  Queen,  or  the 
Privy  Council,  without  Caufe  exprefled,  could 
not  be  bailed. 

He  faid,  there  were  Arcana  Imperii,  which 
Subjects  were  not  to  pry  into.  If  the  King 
committed  a  Subject,  and  exprefled  no  Caufe, 
it  was  not  to  be  inferred  from  thence,  there  was 
no  Caufe  for  his  Commitment :  The  Courfe 
had  always  been,  to  fay  there  was  no  Caufe  ex- 
prefled, and  therefore  the  Matter  was  not  ripe  ; 
and  thereupon  the  Courts  of  Juftice  have  al- 
ways relied  fatisfied,  and  would  not  fearch  in- 
to it. 

In  this  Cafe,  the  King  was  to  be  trufted  :  It 
was  not  to  be  prefumed,  he  would  do  any 
thing,  that  was  not  for  the  Good  of  the  King- 
dom. In -coining  Money,  his  Power  was 
abfolute :  If  he  would  coin  Brafs,  or  Leather, 
inftead  of  Silver,  there  was  no  Remedy  :  The 
Cinque  Ports  were  free  to  carry  on  their  Trade ; 
but  the  King,  forefeeing  Danger,  might  fhut 
up  the  Ports  :  The  King  might  pardon  all 
Traitors  and  Felons,  and  exempt  fo  many  from 
Offices  and  Juries,  that  there  might  not  be 
Men  enough  left  to  ferve :  But  it  was  not  to  be 
fuppofed,  he  would  do  thefe  Things  :  How- 
ever, he  was  intrufted  with  the  Power  of  doing 
them  ;  and  the  Inconvenience  would  be  as  great 
to  the  Subject,  if  he  did  any  of  them,  as  his 
committing  Men,     without    fhewing    Caufe, 

might 
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might  be  •,  and  therefore  the  Arguments  drawn 
from  the  Inconvenience  that  might  attend  fuch 
Commitments,  were  of  no  Weight. 

Then  he  proceeded  to  anfwer  their  Prece- 
dents, and  infifted,  that  thofe  they  had  pro- 
duced, made  more  againft  the  Prifoners,  than 
for  them  ;  but  complained,  that  though  they 
mentioned  but  eight  Precedents  in  Court,  they 
had  fince  brought  him  fixteen. 

He  fhewed  that,  in  molt  of  the  Precedents 
cited  by  the  Council,  the  Caufe  of  the  Com- 
mitment was  expreffed ;  or  the  Parties  were 
committed  by  the  ordinary  Courts  ;  or  the 
King  fignified  his  Pleafure  to  the  Court,  that 
the  Prifoners  fhould  be  difcharged,  or  bailed, 
before  the  Court  did  either.  He  cited  alfo  ma- 
ny other  Precedents,  to  mew,  that  this  was  the 
general  Practice  ;  and*  prayed,  that  thefe  Gen- 
tlemen might  be  remanded,  and  left  to  go  the 
right  Way  for  their  Delivery,  namely,  by 
Petition  to  the  King.  Whether  it  was  a  Pe- 
tition of  Right,  or  of  Grace,  he  knew  not ; 
but  he  was  lure  it  muft  be  to  the  King,  from 
whom  he  perfonally  underftood,  that  thefe  Gen- 
tlemen had  never  yet  prefented  any  Petition 
to  him. 

The  Judges  having  appointed  the  28th  of 
November,  to  deliver  their  Opinions  in  this  Mat- 
ter, the  Lord  Chief  Juftice  Hyde  faid,  they  had 
ferioufly  confidered  what  had  been  offered  on 
either  Side*  and  being  come  to  a  Refolution, 
the  reft  of  the  Judges  had  defired  him  to  deli- 
ver the  Opinion  of  the  whole  Court. 

He  faid,  the  Statutes  of  Magna  Charta,  the 
25  Edw.  III.  the  36  Edw.  III.  the  Statute  of 
Weftm.  1.  and  the  reft  of  the  Statutes  men- 
tioned, were  very  good  Laws,  and  ftill  in 
Force  ;  but  it  was  not  their  Bufinefs,  to  inter- 
pret them  now  :  What  was  now  to  be  adjudged 
of  by  them,  was,  Whether  one  that  was  com- 
mitted by  the  King's  Authority,  and  no  Caufe 
declared  of  his  Commitment,  ought  to  be  delivered 
by  Bail,  or  remanded  back  ? 

The  Exceptions  which  had  been  taken,  he 
faid,  were  either  to  the  Form,  or  to  the  Sub- 
ftance.  As  to  the  Form,  it  was  pretended, 
the  Return  was  not  pofitive ;  but  they  conceived, 
it  was  a  pofitive  and  abfolute  Return.  The 
Warden  of  the  Fleet  had  firft  returned  pofitive- 
ly,  that  it  was  done  by  the  King's  Direilion ;  and 
the  Words  that  followed,  were  furplufage,  as  to 
that  Objection,  that  the  Return  did  not  take 
Notice,  why  they  were  taken  :  It  was  fufficient 
for  the  Officer  to  anfwer  the  Point  in  Queftion  j 
and  the  Writ  did  not  demand  the  Reafon  why 
they  were  taken,  but  the  Caufe  of  the  Deten- 
tion, which  was  fufficiently  anfwered ;  and 
therefore  they  refolved,  that  the  Form  of  the 
Return  was  good. 

As  to  the  Subftance,  or  Matter  of  the  Re- 
turn, the  Warden  certified,  that  they  were  de- 
tained in  Prifon  by  the  fpecial  Command  of  the 
King\  and  the  Queftion  was,  Whether  this 
Return  was  good  in  Law  ? 

They  had  produced  Precedents  indeed,  to 
prove  that  where  Men  were  committed  by  the 
King,  or  the  Lords  of  the  Council,  and  no 
Caufe  expreffed,  they  were  delivered  ;  but  thefe 
Precedents  proved  the  direct  contrary :  Where  the 
Caufe  of  the  Commitment  hath  been  expreffed  -, 
there  the  Party  hath  been  delivered  by  the  Court, 


if  the  Cafe  fo  required  :  But  where  there  hath  i6zi. 
been  no  Caufe  expreffed,  they  have  ever  been  ,'^fL~\ 
remanded*  or,  if  they  have  been  delivered,  it 
was  by  the .  Direction  of  the  King,  or  of.  the 
Lords  of  the  Council.  After  which  the  Chief 
Juftice  went  through  all  the  Cafes  that  had 
been  cited,  and  declared  that  the  whole  Court 
were  of  Opinion,  the  Precedents  made  againft 
the  Prifoners  ;  but  feemed  to  rely  on  none  more 
than  the  Refolution  of  all  the  Judges  of  Eng- 
land in  34  Eliz.  That  if  a  Man  was  coynmitted 
by  the  Commandmeut  of  the  King,  he  was  not  to  be 
delivered  by  a  Habeas  Corpus  in  that  Court,  for 
they  knew  not  the  Caufe  of  his  Imprifonment. 

This  had  been  the  Practice  in  the  Times  of 
all  preceding  Kings,  as  appeared  from  the  Re- 
cords they  had  cited  •,  and  they  muft  walk  in 
the  Steps  of  their  Forefathers :  The  King  was 
trufted  in  great  Matters,  though  he  was  bound 
to  aft  by  Law,,  and  he  commanded  them  to 
proceed  by  Law ;  and  they  made  no  doubt  but 
if  the  Prifoners  would  apply  to  the  King, 
who  knew  the  Caufe  of  their  Imprifonment,  he 
would  relieve  them  ;  but  they  muft  leave  Mer- 
cy to  him.  If  in  Juftice  they  ought  to  have 
delivered  the  Prifoners,  they  would  have  done 
it  ■,  but  upon  thofe  Grounds  and  Records,  on 
thofe  Precedents  and  Refolutions,  they  could  not 
deliver  them,  but  they  muft  be  remanded. 
However,  his  Majefty  having  releafed  all  thofe 
Gentlemen  who  were  imprifoned  for  refufing 
the  Loan,  in  January  following,  the  Nation 
feemed  to  look  upon  them  as  injured  Patriots,  tteGen- 
who  had  fuffered  in  the  Caufe  of  Liberty ;  and  tle™r"a>1» 
a  Parliament  being  fummoned  to  meet  foon  xSfiff- 
after,  moft  of  them  were  elected,  and  return-  ed  Mem- 
ed  to  ferve  as  Members  in  it.  hen  of  Par- 

The   Parliament   meeting    on   the   17th  of^w^- 
March  1 627,  among  other  Grievances,   this  of  ijamenT~' 
imprifoning  Gentlemen  for  refufing  the  Loan,  mee*. 
and  not  admitting  them  to  Bail,  was  moved  : 
And  it  feemed  determined  in  theHoufe  of  Com- 
mons, not  to  grant  his  Majefty  any  Supplies, 
till  this,  and  the  reft  of  their  Grievances,  were 
redreffed. 

Sir  Francis  Seymour  opened  the  Debate  on  this  Vhe  Com- 
Subject,  and,  after  fome  Preamble  to  his  Dif-  momrtfent 
courfe,  faid,  How  can  we  think  of  giving  Subfi-  %%%*']? 
dies,  till  we  know  whether  we  have  any  Thing  to  Gentlemen 
give?   If  his  Majefty  is  perfuaded  by  any,  he  fir  refufing 
may  take  from  his  Subjects  what  he  will,    I  theLoant 
would  gladly  know  what  we  have  to  give  I  It  ^pran- 
was   ill   for   Subjects   to  give   Laws   to  their  cis  Sey-~ 
Princes,  and  as  ill  that  Princes  fhould  ufe  Force  mcmr** 
with  their  Laws  j  that  this  had  been  done,  ap-  st«et:b- 
peared  by  billeting  of  Soldiers,  levying  Money 
againft  Act  of  Parliament,  and  by  imprifoning 
divers  Gentlemen  for  the  Loan,   who,  if  they 
had  fubmitted,  had  been  as  much  in  Fault  as 
thofe  that  were  the  Projectors  of  it ;  though, 
to  countenance  thefe  Proceedings,   it  had  been 
preached   (or  rather  prated)    from  the  Pulpit, 
that  all  we  have  is  the  King's,  Jure Divino :  They 
forfook  their  own  Function,  and  turned  ignorant 
Statefmen :  They  were  willing  to  change  their 
Confcience  for   a  good  Bifhoprick:    They  faw 
how  eafy  it  was  for  a  Prince,  how  juft  and  good 
foever,  to  be  abufed,  in  regard  he  muft  fee  with 
other  Men's  Eyes,   and  hear  with  other  Men's 
Ears.     He  obferved,    that  thofe  Princes  had 
been  in  the  greateft  Want  and  Extremity,  that 
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had  exacted  moil  of  their  Subjects  •,  moft  un- 
fortunate in  the  Choice  of  their  Minifters,  and 
failed  moft  in  their  Undertakings.  It  was  clear 
that  the  Reafon  his  Majefty  did  not  fucceed  in 
his  Wars  with  France  and  Spain,  was  for  want 
of  faithful  Council :  He  wifhed  he  could  fay  fuch 
a  one  had  been  employed  abroad.  He  confef- 
fed,  he  was  no  good  Subject,  nor  well  affected 
to  his  Majefty,  that  would  not  freely  lay  down 
his  Life,  for  the  Service  of  his  Majefty  and  the 
Commonwealth  :  But,  on  the  contrary,  when 
againft  a  Parliament-Law,  the  Subject  ftiall 
have  his  Goods  taken  away,  and  be  deprived 
of  his  Liberty,  fhould  it  be  accounted  want  of 
Duty  to  ftand  upon  their  hereditary  Privileges, 
confirmed  by  many  Acts  of  Parliament  ? 

In  doing  this  they  fhould  tread  in  the  Steps 
of  their  Forefathers,  who  ever  preferred  the 
publick  Intereft  before  their  own  private  Right, 
nay,  before  their  Lives  ;  nor  could  it  be  any 
wrong  to  his  Majefty  to  ftand  upon  them,  fince 
they  fhould  thereby  be  the  better  enabled  to  ferve 
his  Majefty  ;  but  they  muft  wrong  their  Pofte- 
rity  and  their  Confciences,  if  they  ihould  wil- 
lingly forego  what  belonged  to  them,  by  the 
Laws  of  God  and  of  the  Land  ;  and  this  they 
Ihould  do  well  to  prefent  to  his  Majefty  ;  they 
had  no  Caufe  to  doubt  of  his  gracious  Accep- 
tance of  fuch  an  Addrefs. 

Surely,  faid  Sir  Thomas  Wentivorth,  in  the 
greateft  Humility  I  fpeak  it,  thefe  illegal  Ways 
are  Punifhments,  and  Marks  of  Indignation  : 
The  raifing  Loans,  ftrengthned  by  Commiffions, 
with  unheard  of  Inftructions  and  Oaths;  the 
billeting  of  Soldiers  by  Lieutenants,  and  De- 
puty-Lieutenants, have  been  as  if  they  could 
have  perfuaded  Chriftian  Princes,  yea  Worlds, 
that  the  Right  of  Empire  was  to  take  away  by 
a  ftrong  Hand  •,  and  they  had  endeavoured,  as 
far  as  poffible,  to  do  it.  This  had  not  been 
done  by  the  King,  (under  the  pleafing  Shade 
of  whole  Crown,  he  hoped  they  fhould  ever 
gather  the  Fruits  of  Juftice,)  but  by  Projectors, 
\$ho  had  extended  the  Prerogative  of  the  King 
beyond  the juft  Symmetry,  which  made  a  fweet 
Harmony  of  the  whole :  They  had  brought  the 
Crown  into  greater  Want  than  ever,  by  antici- 
pating the  Revenues :  They  had  introduced  a 
Privy-Council,  ravifhing  at  once  the  Spheres 
of  all.  antient  Government ;  imprifoning  the 
Subject,  without  either  Bail  or  Bond.  He  added, 
they  have  taken  from  us,  what  ?  What  fhall  I 
fay  ?  Indeed,  what  have  they  left  us  ?  All  Means 
of  fupplying  the  King,  and  ingratiating  our- 
felves^  with  him,  taking  up  the  Root  of  all 
Property  ;  and  concluded  with  a  Motion  to  ad- 
drefs  his  Majefty  for  four  Things :  i .  The 
Freedom  of  their  Perfons  from  Imprifonment ; 
i .  Not  to  employ  them  abroad,  contrary  to 
antient  Cuftom  ;  3.  That  no  Levies  be  made 
on  their  Goods,  but  by  Parliament ;  and  4.  That 
there  might  be  no  billetting  of  Soldiers. 

Sir  Benjatnin  Rudyard  obferved,  That  they 
■  had  provoked  two  mighty  Kings,  {France  and 
Spain)  that  they  had  united  them,  and  betrayed 
themfelves  more  than  the  Enemy  could  ;  that 
if  the  King  drew  one  way,  and  the  Parliament 
another,  they  muft  all  fink  :  He  defired  the 
ITouie  therefore,  to  avoid  all  Contefts  with  the 
King,  and  give  him  Leave  to  come  off;  he 
believed  his  Majefty  expected  but  theOccafion  : 


By  trufting  the  King,  and  giving  him  a  large  l6?1' 
Supply,  according  to  his  Wants,  they  would  V^L/% 
breed  a  Truft  in  him  ;  and  by  proftrating  their 
Grievances  humbly  at  his  Feet,  they  would  find 
the  beft  Way  to  his  Heart:  Concluding,  let 
us  all  labour  _  to  get  the  King  on  our  Side^ 
which  may  be  no  hard  Matter,  confidering 
the  near  Subfiftence  between  the  King  and 
People. 

Then  Sir  Edward  Coke  ftood  up,    to  fhew  Sir  Ed- 
that  Loans  were  againft  the  Laws  of  the  Land,  ^aj" 
reciting  thofe  Words  in  the  25th  of  Edw.  III. 
Loans  againft  the  Will  of  the  Subjeff,  are  againft 
Reafon,  and  the  Franchifes  of  the  Land. 

Mr.  Secretary  Cook   fpoke  in  Behalf  of  the  Secretary 
Court,    propofing  both  a  Supply  and  Redrefs  ^°°k  * 
of  Grievances :  He  acknowledged,  illegal  Cour-  *eec  ' 
fes  had  been  taken,  which'muft  be  redrafted  by 
Laws  and  Punifhments ;  but  urged,   that  the 
Court  had  been  neceffitated  to  take  thefe  Cour- 
fes,  and  Neceffity  had  no  Law  ;  they  muft  ena- 
ble the  State  to  do  what  they  required  by  their 
Petition  :  He  would  have  them  prepare  a  Re- 
prefentation  of  their  Grievances,  but  begin  with 
the  Supply,  which  would  confound  their  Ene- 
mies more  than  ten  Subfidies ;  and  that  they 
would  not   feem  to  put  Conditions  upon   his 
Majefty,  who  was  a  Prince  jealous  of  his  Ho- 
nour. 

Sir  Robert  Phillips,  on  the  other  Side,  faid,  AvRobert 
he  acknowledged  their  Dangers  from  abroad  Pnil,'P ' 
were  not  chimerical,  but  real:  They  had  provok-  ?ee'  ' 
ed  two  potent  Kings,  who  were  ftrongly  united ; 
but  they  muft  confider  their  Dangers  at  home. 
He  was  more  afraid  of  the  Violation  of  their 
publick  Rights  at  home  than  of  a  foreign  Ene- 
my. The  late  unaccuftomed  Violences  affected 
all  they  had,  though  the  People  of  this  State 
were  under  no  Subjection,  but  what  they  con- 
.  fented  to  by  the  Original  Contract  between 
!  King  and  People  :  As  there  were  Prerogatives 
j  and  Privileges  conferred  on  the  King,  fo  there 
jwere  left  to  the  Subject  many,  very  many, 
neceflary  Liberties  and  Privileges,  notwith- 
standing what  thofe  two  Sycophants,  Sibthcrpe 
and  Manwaring,  had  prated  in  the  Pulpit  to 
the  contrary :  Never  any  King  violated  the 
Subjects  Liberty  and  Property,  but  it  was  im- 
mediately complained  of,  and  redrefTed  ;  and  he 
was  confident  his  Majefty  would  do  the  fame, 
if  he  was  applied  to.  And  having  taken  no- 
tice of  the  reft  of  the  Grievances  the  former 
Gentleman  had  mentioned,  he  fell  upon  the 
Imprifonment  of  Sir  John  Darnel,  Sir  John 
Heveningham,  &c.  for  not  paying  the  Loan  : 
He  faid,  I  can  live,  although  I  pay  Excifes  and 
Impofttions  for  more  than  I  do ;  but  to  have  my 
Liberty,  which  is  the  Soul  of  my  Life,  taken 
from  me  by  Power,  and  to  be  pent  up  in  a  Jayl, 
without  Remedy  by  Law,  and  to  be  adjudged  to 
perifh  in  a  J  ay  I  ;  Oh  improvident  Anceftors!  Oh 
unwife  Forefathers  !  to  be  curious  in  providing  for 
the  quiet  PojfeJJion  of  our  Lands  and  Privileges  of 
Parliament,  and  to  neglett  our  Perfons  and  Bodies ; 
and  to  let  them  die  in  Prifon,  or  remain  there  re- 
medilefs,  durante  beneplacico.  If  this  be  Law, 
what  do  we  talk  of  our  Liberties  ?  Why  do  we 
trouble  ourfelves  with  Difputes  of  Law,  Fran- 
chifes, and  Property  of  Goods  ?  This  is  the  Sum 
of  all  Miferies,  and  I  hope  we  fhall  fpeak  our 
Minds  when  this  Judgment  comes  to  be  debated. 
Z  All 
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All  Things  a  State  can  be  capable  of  whether 
EleJJings  or  Punifhments,  depend  on  this  Meet- 
ing .♦  If  any  think  the  King  can  befupplied,  and 
the  Commonwealth  preferved}  without  Redrefs  of 
Grievances,  he  is  deceived.  The  Kings  of  Eng- 
land were  never  more  glorious  than  when  they 
trujled  their  SubjcBs.  Let  the  Houfe  therefore, 
prepare  their  Grievances ;  ft  for  his  Majeffs 
View ;  not  make  a  Law  to  give  us  new  Liberties, 
bat  declaratory,  with  Penalties ;  fo  that  thofe  that 
violate  the?n,  if  they  will  be  vile,  may  fear  Infa- 
my with  Men ;  and  then  we  pall  think  offuch  a 
Supply  as  never  Prime  received;  with  our  Mo- 
ney wejhall  give  him  our  Hearts,  and  gpve  him  a 
new  People  raifed  from  the  Dead:  We  pall  go 
home  to  our  Countries,  and  leave  our  Poftenties  as 
free  as  our  Ancejtors  left  us. 

The  Cafe  of  the  fmprifonment  of  the  Gen- 
tlemen, for  not  paying  the  Loan,  being  again 
debated  in  the  Houfe  of  Commons,  the  29th 
of  March,  1628,  Sir  Edward  Coke  averred, 
That  Perfons  committed  by  the  King  or  Coun- 
cil, without  Caufe  ihewn,  might  be  bailed. 
To  which  Mr.  Solicitor  replied,  That  by  the 
fame  Sir  Edward  Coke,  Crook,  Dodderidge, 
and  Houghton,  the  whole  Court  of  King's-Bench, 
it  had  beenrefolved,  that  the  Caufe  need  not  be 
difclofed,  being  per  mandatum  Concilii  as  Arca- 
na Regni ;  and  by  Coke  it  was  then  fa  id,  If  the 
Privy-Council  commit  one,  he  is  not  bailable  by 
any  Court  of  Jujlice,  and  that  Stamford'?,  Opi- 
nion was  fo,  Folio  72  ;  and  that  his  Opinion 
was  the  fame  on  the  Refolution  in  the  34th  of 
Eliz. 

Sir  Edward  Coke  faid,  that  in  Truth,  when 
he  read  Stamford,  he  was  of  that  Opinion  •,  but 
of  late,  looking  into  the  Records  that  had 
been  cited,  he  was  of  another  Mind.  (From 
whence  Sir  Edward's  Enemies  inferred,  that 
his  Opinion  was  not  much  to  be  regarded,  hav- 
ing beeh  of  one  Mind  while  he  was  in  Office, 
and  of  another  after  he  was  difmiffed  from  Em- 
ployment.) 

The  Matter  having  been  debated  feveral 
Days  in  the  Houfe  of  Commons,  they  came 
at  length  to  the  following  Refolutions,  Nemine 
coniradicenie. 

1 .  That  no  Freeman  ought  to  be  detained, 
or  kept  in  Prifon,  or  otherwife  reftrained,  by 
the  Command  of  the  King,  or  Privy-Council, 
or  any  other,  unlefs  fome  Caufe  of  the  Com- 
mitment, Detainer,  or  Reftraint  be  expreffed, 
for  which  by  Law  he  ought  to  be  committed, 
detained,  or  reftrained. 

2.  That  the  Writ  of  Habeas  Corpus  may  not 
be  denied,  but  ought  to  be  granted  to  every 
Man  that  is  committed  or  detained  in  Pri- 
fon, or  otherwife  reftrained,  though  it  be  by 
the  Command  of  the  King,  the  Privy-Coun- 
cil, or  any  other,  he  praying  the  fame. 

3.  That  if  a  Freeman  be  committed  or  de- 
tained in  Prifon,  or  otherwife  reftrained,  by 
the  Command  of  the  King,  the  Privy  Coun- 
cil, or  any  other  ;  no  Caufe  of  fuch  Commit- 
ment, Detainer,  or  Reftraint  being  expreffed, 
for  which  by  Law  he  ought  to  be  committed, 
detained,  or  reftrained;  and  the  fame  be  re- 
turned upon  an  Habeas  Corpus,  granted  for  the 
faid  Party  •,  then  he  ought  to  be  delivered,  or 
bailed. 


They  alfo  unanimoufiy  refolded,  that  it  is  J62S. 
the  antient  and  indubitable  Right  of  every  * Car  *  J 
Freeman,  that  he  hath  a  full  and  abfblute  Pro- 
perty in  his  Goods  and  Eftate  j  that  no  Tax, 
Tallage,  Loan,  Benevolence,  or  other  like 
Charge,  ought  to  be  commanded,  or  levied  by 
the  King,  or  any  of  his  Minifters,  without 
common  Confent  by  Act  of  Parliament. 

The  Commons  afterwards,  at  a  Conference 
with  the  Lords,  on  the  feventh  of  April,  com- 
municated thefe  Refolutions  to  them  ;  when  fe- 
veral of  the  Committee  of  the  Commons  made 
Speeches  on  the  Occafion,  to  induce  the  Lords 
to  concur  with  them  in  thefe  Refolutions. 

Sir  Dudley  Diggs  opened  the  Conference,  and  Sir  Dud- 
faid,  he  was  confident  their  Lordihips  would  leyDigg** 
cheerfully  join  with  the  Commons,-  in  acknow-  sPeec^at  a 
ledging  God's  great  Bleffmg,    in   their  good  2fc[r 
King  Jofiah,    in  whofe  Reign,    as  in  that  of  Lords,  * 
J 'of  1 ah  of  old,  they  had  found  (he  could  not  fay  Jbewing 
a  Book  of  the  Law,  but)  many  fundamental the  Ant'- 
Points  thereof  neglected   and   broken,    which  S^{„the 
had  occafioned  their  Defire  of  this  Conference.  Law. 

He  faid  he  was  commanded  to  fhew,  that 
the  Laws  of  England  were  grounded  on  Rea- 
fon,  more  antient  than  Books,  confifting  much 
in  unwritten  Cuftoms,  yet  fo  full  of  Juftice 
and  true  Equity,  that  their  moft  honourable 
Predeceffors  and  Anceftors  many  Times  pro- 
pugned  them  with  a  nolumus  mutarl  •,  fo 
antient,  that  from  the  Saxon  Times,  they  had 
continued  for  the  moft  Part  the  fame,  as  ap- 
peared in  old  remaining  Monuments  of  the 
Laws  of  Ethelbert,  the  firft  Chriftian  King  of 
Kent,  Ina  King  of  the  Weft -Saxons,  Off  a  of  the 
Mercians,  and  of  Alfred,  that  great  Monarch, 
who  united  the  Saxon  Heptarchy,  whofe  Laws 
were  yet  to  be  feen. 

That  it  was  an  undoubted  and  fundamental 
Point  in  this  antient  Common  Law  of  England, 
That  the  Subject  had  a  true  Property  in  his 
Goods  and  Poffeffions,  preferving  facred  that 
meum  &  tuum,  which  was  the  Nurfe  of  Indu- 
ftry,  and  Mother  of  Courage  -,  but  this  undoubt- 
ed Birthright  of  free  Subjects  had  lately  been 
invaded  and  prejudiced  by  Preffures,  the  more 
grievous,  as  they  had  been  followed  by  Impri- 
fonment,  contrary  to  the  Franchifes  of  the  Land ; 
and  when  Redrefs  had  been  fought  for,  in  a  le- 
gal way,  by  demanding  the  Writ  of  Habeas 
Corpus,  and  a  Difcharge,  or  Trial  according  to 
the  Law  of  the  Land,  they  had  failed  of  Suc- 
cefs  •,  which  had  compelled  the  Commons  to 
examine,  by  Acts  of  Parliament,  Prece- 
dents, and  Reafons,  the  Reality  of  Englijh  Sub- 
jects Liberty,  which  he  left  to  the  learned  Gen- 
tlemen that  were  to  fpeak  after  him,  to  com- 
municate to  their  Lordfhips. 

Then  Sir  Robert  Cotton  (or,  as  others  relate,  AvRobert 
Mr.  Littleton)  recited  and  explained  the  feveral  Cotton'* 
Acts  of  Parliament,  made  in  Behalf  of  Liberty  Z*%? 
and  Property.  the  ASlt 

The  firft  of  thefe,    he  obferved,    was  the  made  in 
Grand  Charter  of  Liberties,  firft  granted  in  the  s e^a,f0f 
17th  Year  of  King  John,    renewed  in  the  pth  proepJty" 
Year  of  Henry  III,  and  fince  confirmed  in  Par- 
liament thirty  Times  •  the  Words  whereof  were, 
Nullus  liber  homo  capiatur  vel  imprifonetur  -  aut 
diffeifietur,  de  libero  tenemento,  &c.  Nifi  per  le- 
gale judicium  parium  fuorum,  vel  per  legem  terra'. 
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7528.         From   whence  it  was  evident,  that  no  Free- 

4  Car  I.  man  ought  to  be  taken  or  imprifoned,  but  by 

^^v">^^  the  lawful  Judgment  of  his  Peers,  or  Equals, 

or  by  the  Law  of  the  Land  ;  and  by  Law  of  the 

Land,  he  infifted,  rauft  be  underftood  due  Pro- 

cefi  of  Law. 

That  by  5  Edw.  III.  it  was  enacted,  That 
no  Man  mould  be  attached  by  any  Accufiition, 
nor  forejudged  of  Life  or  Limb,  nor  his  Lands, 
Goods,  or  Chattels,  feized  into  the  King's 
Hands,  contrary  to  the  Great  Charter,  and  the 
Law  of  the  Land  :  That  the  25th  of  Edw.  III. 
cap.  4.  recites,  that  whereas  it  is  contained  in 
the  Great  Charter,  that  no  Freeman  fhall  be 
imprifoned,  or  put  out  of  his  Freehold,  or  free 
Cuftom,  unlefs  it  be  by  the  Law  of  the  Land  •, 
it  is  thereby  eftablifhed,  that,  from  thenceforth, 
none  fhall  be  taken  by  Petition,  or  Suggeftion, 
made  to  our  Lord  the  King,  or  to  his  Council, 
unlefs  it  be  by  Indictment,  or  Prefentment  •  or  by 
Procefs,  made  by  Writ  Original,  at  the  Com- 
mon-Law. 

By  the  28th  of  Edw.  Ill,  cap.  3.  It  is  enact - 
ted,  That  no  Man,  of  what  State  or  Condi- 
tion foever  he  be,  fhall  be  put  out  of  his  Lands 
■or  Tenements ;  nor^fec  taken,  imprifoned,  dif- 
inherited,  or  put  to  Death,  without  he  be 
brought  in  to  anfwer  by  due  Procefs  of  Law. 

That  in  a  Parliament  Roll  of  the  36th  of 
.EJw.III.TheCommons  petitioned,  that  the  Great 
Charter,  the  Charter  of  the  Foreft,  and  other  Sta- 
tutes, made  for  the  Profit  of  the  King,  and 
his  Commonalty,  might  be  firmly  kept,  with- 
out giving  Difturbance,  or  making  Arrefl  con- 
trary to  them,  by  fpecial  Command,  or  in  other 
Manner.  And  the  Anfwer  to  the  Petition, 
which  made  it  an  Act  of  Parliament,  was,  Our 
Lord  the  King,  by  the  AfTent  of  the  Prelates, 
Dukes,  Earls,  Barons,  and  Commonalty,  hath 
ordained  and  eftablifhed,  that  the  faid  Charters 
and  Statutes  be  held,  and  put  in  Execution,  ac- 
cording to  the  faid  Petition. 

In  a  Parliament  Roll  of  the  36th  of  Edw.  III. 
there  is  a  Petition  and  Anfwer  of  the  like  Tenor  : 
The  37th  of  Edw.  III.  cap.  18.  agrees  in  Sub- 
ftance  with  it.  By  the  Statute  of  42  Edw.  III. 
cap.  13.  it  is  enacted,  That  no  Pylan  fhall  be 
put  to  anfwer,  without  Prefentment  before  Juf- 
tices, or  Matter  of  Record,  or  by  due  Procefs  and 
"Writ  Original,  according  to  the  old  Law  of 
the  Land  ;  and,  if  any  Thing  be  done  to  the 
contrary,  it  fhall  be  void  in  Law. 

As  to  what  was  objected  from  the  Statute  of 
Weftm.  1.  cap.  15.  which  fays,  That  a  Man  is 
not  repleviable,  who  is  committed  by  the 
Command  of  the  King  ;  and  confequently, 
that  the  Command  of  the  King,  without  any 
Caufe  fhewed,  was  fufficient  to  commit  a  Man 
to  Prifon,  and  detain  him  there  : 

He  anfwered,  That  there  was  a  Difference 
between  Repleviable,  which  was  always  by  the 
Sheriff,  upon  Pledges,  or  Sureties  given,  and 
Bailable,  which  was  by  a  Court  of  Record, 
where  the  Prifoner  is  delivered  to  his  Bail ;  and 
they  are  his  Jailors,  and  may  imprifon  him, 
and  fhall  fufFer  for  him,  Body  for  Body  :  As 
appeared  by  33  and  36  Edw.  III.  Tit.  Main- 
prize,  12  and  13.  And,  if  the  Words  of  the 
Statute  were  obferved,  it  would  plainly  appear, 
that  they  extended  only  to  the  Sheriff,  and  other 
Inferior  Officers,  but  did  not  bind  the  Hands 


of  the  Judges  :  For,  in  the  Preamble,  it  is  faid,     i<^S. 
Forafmuch  as  Sheriffs   and  others,  have   taken  4  Gar  * 
and  kept   in  Prifon,    Perfons  detected  of  Fe-  Ky^'^J 
lony,  &c.  And  in  another  Place,  Under-Sheriffs, 
Confiables,  and  Bailiffs,   are  mentioned:  And  in 
another  Place,  the  Words  are,    Sheriffs  and  0- 
thers,  which  have  taken  and,  kept  in  Prifon  :  And 
as  every  one  knew,  the  Judges  do  neither  ar- 
refl:, or  keep  Men  in  Prifon  ;  that  was  the  Of- 
fice of  Sheriffs,    and  other  inferior  Minifters-, 
and  confequently  the  Statute  intended  fuch  on- 
ly, and  not  the  Judges ;   they  might  ftill  bail 
Prifoners,  by  whomfoever  committed. 

This  Interpretation  he  confirmed  by  the  Au- 
thority of  Newton,  Chief  Juftice,  22  Hen.  VI. 
46.  where  he  fays,  It  cannot  be  intended  that 
the  Sheriff  did  fuffer  him  to  go  at  large  by 
Mainprize ;  for,  where  one  is  taken  by  the 
Writ  of  the  King,  or.  the  Commandment  of 
the  King,  he  is  Irrepleviable  •,  but  in  fuch  cafe 
his  Friends  may  come  to  the  Juftices  from  him, 
if  he  be  arrefted,  and  purchafe  a  Supcrfedeas  : 
Here  the  Judge  declares,  That  the  Sheriff  had 
no  Power,  but  the  Judges  had  Power  to  deli- 
ver him  that  was  committed  by  the  King's  Com- 
mand •,  and  both  the  antient  and  modern  Prac- 
tice manifeft  as  much  ;  for  he  that  is  taken  for 
the  Death  of  a  Man,  or  for  the  Foreft,  is  not 
Repleviable  by  the.  Sheriff:  But  the  Juftices  of 
the  King's  Bench  do  bail  for  Murder,  and  for 
Offences  done  in  the  Foreft,  which  they  could 
not  do,  if  the  Word  Irreplievable  in  JVeftm.  1. 
were  meant  of  the  Judges,  as  well  as  of  the  She- 
riffs-, concluding,  that  he  conceived,  he  had 
now  cleared  the  Declaration  of  perfonal  Liber- 
ty, an  antient  and  undoubted  Truth,  which,  he 
obferved,  was  fortified  by  feven  Acts  of  Parlia- 
ment, and  not  oppofed  by  any  Statute,  or  Au- 
thority of  Law  whatever. 

Mr.  Selden,  being  appointed   to  open    and  Mr.  Scl- 
explain  the  Precedents,  for  bailing  fuch  Perfons  den'* 
as  were  committed  by  the  King's  fpecial  Com-  %^> 
mand,  or  by  the  Command  of  the  Privy-Coun-  p™'"felt? 
cil,  faid,  That  in  all  Cafes,  where  any  Right  or  for  bailing 
Liberty  belonged  to  the  Subject,  there  was  al-  Perfons 
fo  a  Remedy  by  Law,  for  the  enjoying,   or  re-  cfmt7"^J 
gaining,  this  Right  or  Liberty,  when  it  was  ta-  Icouncfl 
ken  from  him. 

That  the  Writ  of  Habeas  Corpus,  or  Corpus 
cum  caufa,  was  the  only  Remedy  for  him  that 
was  imprifoned  by  the  fpecial  Command  of  the 
King,  or  the  Lords  of  the  Council,  without 
fhewing  the  Caufe  of  the  Commitment ;  and 
this  Writ  could  not  be  denied  the  Subject : 
That  the  Precedents  which  concerned  this 
Point,  were  of  two  Kinds  :  I .  Such  as  fhewed 
exprefly,  that  Perfons  committed  by  the  Com- 
mand of  theKing,  or  of  theCouncil  (without  other 
Caufe  fhewed)  had  been  enlarged  upon  Bail, 
when  they  prayed  it  ;  whence  it  appeared  plain- 
ly, that  they  were  bailable,  and  to  be  kt  at  Li- 
berty :  For,  though  they  ought  not  to  have 
been  committed  without  a  Caufe  fhewn  of  their 
Commitment,  yet  the  Judges,  it  was  true,  had 
always  paid  fuch  Refpect  to  fuch  Commit- 
ments by  the  Command  of  the  King,  or  Coun- 
cil, that  upon  the  Habeas  Corpus  they  rarely 
difcharged  the  Perfon  abfolutely  at  firft,  but 
only  enlarged  him  upon  Bail.  2.  The  fecond 
Kind  of  Precedents,  he  faid,  were  fuch,  as  it 
had  been  pretended,  would  prove  the  Law  to 
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i  628.     be  othervvife  •,  and  that  Perfons  fo  committed 
4  Car.  I.   OUg]lt  not  to  De  bailed. 

t-ZVNJ      Of  the  firft  Kind,  he  faid,  there  were  twelve, 
fully  and  directly  in  the  Point,  to  prove,  that  Per- 
fons fo  committed,  were  to  be  delivered  upon 
Bail :  And  of   the  fecond,  he  averred,    there 
-was    not   one  that  proved  the  contrary  :  And 
having  cited  the  faid  feveral  Precedents,   and 
made  his  Comments  upon  them,    he  left  them 
with  their  Lordfhips,  for  their  further  Confi- 
deration. 
Sir  Ed-         The  famous  Sir  Edward  Coke  being  appoint- 
ward        ed  by  the  Commons,    to  fhew  the  Reafonable- 
Coke  ap-  mjs  0f  Emitting  Men  toliail,  that  were  com- 
Jhewthe     mitted  by  the  King,  or  Council,  made  a  heavy 
Reafon-     Declamation  on  that  Subject ;    which  having 
abhnefs  of  very  little  in  it  to  the  Purpofe,  but  what  had 
thefeLaivs.  been  infixed  on   before  by  others,  I  fhall  for- 
bear taking  any  further.  Notice  of  it. 
The  Jr-         After  this,   the  Attorney-General  anfwered 
gumenu     the  Arguments  of  the  Committee  of  the  Houfe 
VtSf  of  Commons  m>  and  the7  replied  to  him.     Both 
commixed  Sides  infilled,  it  feems,  on  the  fame   Acts  of 
by  the        Parliament,  Records,  and  Precedents  *,  but  dif- 
King,Scc.  fered  in  the  Interpretation  of  them;  And  it 
T^Tai-  was  °^ten  remembered,   that  Sir  Edward  Coke 
tornei.       nad  declared  himfelf  of  one  Opinion,  both  in 
the  Council  Chamber,  and  the  Court  of  King's- 
Bench,  while  he  was  in  Place  ;  and  of  another, 
when  he  was  turned  out,    and  became  a  Mal- 
content. 
Serjeant         Serjeant  AJhley,  King's   Serjeant,  was  after- 
Afhley'*    Wards  permitted  to  deliver  his  Sentiments  on  this 
frtlT"*'  Sreat  Cafe'  at  a  Conference  of  both  Houfes. 
King.  He  obferved,  that  it  had  been  given  out, 

that  the  King's  Counfel  had  yielded  up  the 
Caufe,  becaufe  they  ac-knowledged  the  Statute 
of  Magna  Charta,  and  the  other  Statutes  con- 
firming it,  were  yet  in  Force  :  But  this  would 
not  follow  upon  their  Acknowledgment ;  for 
then  no  Imprifonment  could  be  juftified,  but 
by  Procefs  of  Law,  which  he  utterly  denied  ; 
for  that  a  Conftable  might  ex  officio,  without 
any  Warrant,  arreft  and  reftrain  a  Man,  to 
prevent,  an  Affray,  or  to  fupprefs  it.  Alfo, 
any  Man,  that  was  no  Officer,  might  appre- 
hend a  Felon,  without  Writ,  or  Warrant.  The 
Judges  of  the  feveral  Courts  might  commit  a 
Man,  either  for  Contempt,  or  Mifdemeanor, 
without  either  Procefs  or  Warrant.  Nor  could 
the  Counfel,  on  the  other  Side,  deny,  but  if 
the  King  would  alledge  Caufe,  he  might  com- 
mit a  Man,  as  the  Judges  do,  without  Procefs, 
or  Warrant  :  Whereupon,  he  faid,  he  did  po- 
fitively,  and  with  Confidence,  affirm,  that  Im- 
prifonment, in  many  Cafes,  might  be  lawful, 
without  Procefs,  and  was  not  prohibited  by 
any  Statute. 

That  the  King,  or  Council,  might  commit 
to  Prifon,  per  legem  term :  That  there  were 
feveral  Jurifdiftions,  or  Laws,  in  this  King- 
dom, which  were  reckoned  the  Law  of  the 
Land,  befides  the  Common  Law  •,  as  the  Ec- 
clefiaftical  Law,  the  Admiral's  Jurifdiftion  ; 
and,  in  Time  of  War,  Martial  Law  ;  and 
there  was  a  particular  Law,  for  Merchant- 
Strangers. 

In  like  Manner,  there  was  a  Law  of  State  : 
When  the  Neceffities-  of  the  State  required, 
they  might  proceed  by   natural  Equity.     Infi- 


nite were  the  Occurrences  of  the  State,  to  which    i<^8- 
the  Common  Law  extended  not.  4  Car.  I. 

That  if  the  King,  or  his  Council,  might  ^ 
not  commit,  how  fhould  they  compel  Obe- 
dience to  Acts  of  State  :  But  the  very  Act  of 
Weftm.  1.  fhewed  plainly,  that  the  King  might 
commit,  and  that  his  Commitment  was  lawful  '7 
or  elfe  that  Aft  would  never  have  declared  a 
Man  to  be  irrepleviable,  who  was  committed 
by  the  Command  of  the  King.  God  had 
given  to  Kings,  Scepters,  Swords,  and  Crowns  : 
Scepters  to  inftitute,  and  Swords  to  execute, 
Laws  ;  and  Crowns,  as  Enfigns  of  that.  Power 
and  Dignity,  with  which  they  were  invefted  : 
And  could  we  imagine,  that  the  King  had  fo 
far  transferred  the  Power  of  his  Sword,  to  in- 
ferior Magiftrates,  that  he  had  not  referved  fo 
much  of  his  fupreme  Power,  as  to  commit  an 
Offender  to  Prifon  ?  We  called  him  the 
Fountain  of  Juftice,  and  would  we  fo  far  ex- 
hauft  that  Fountain,  as  to  leave  it  dry  ?  But 
thofe  that  admitted  he  had  fo  much  Power,  re- 
quired he  fhould  exprefs  the  Caufe  :  This 
might  be  of  mifchievous  Confequence :  There 
was  no  State,  or  Government,  whether  Mo;- 
narchical,  or  of  any  othef'.Frame,  which  had 
not  fome  Secrets  of  State,  not  communicable  to 
vulgar  Underftandings  j  of  which  he  gave  this 
Inftance  :  If  a  King  employed  an  Ambaffador 
to  any  foreign  State,  with  Inftruftions,  and  he 
purfued  them  not,  whereby  Danger  and  Difho- 
nour  accrued  to  the  Kingdom,  might  he  not 
be  committed  by  his  Majefty  ?  And  yet  his  In- 
ftruftions, and  the  Manner  of  his  mifcarrying, 
might  not  be  fit  to  be  declared  to  every  Keeper 
of  a  Prifon,  and  by  him  certified  to  the  Judges, 
and  debated  in  the  Prefence  of  the  Multitude  : 
He  concluded  therefore,  that  the  King,  and 
his  Council,  had  Power  to  punifh  by  Impri- 
fonment, without  fhewing  particular  Caufe  ; 
efpecially  where  it  might  tend  to  the  difclofing 
Secrets  of  State  :  But,  if  he  might  freely  fpeak 
his  Mind,  he  thought  it  a  Queftion  too  high  to 
be  agitated  :  For,  however  it  fhould  be  deter- 
mined, the  King,  or  his  Subjefts,  or  both, 
would  be  Lofers.  If  the  Subjeft  prevailed, 
he  would  loie  the  Protection  of  the  Govern- 
ment-; and  if  the  State  prevailed,  it  might  end 
in  abfolute  Sovereignty  ;  but  the  King  would 
lofe  the  Hearts  of  his  Subjefts,  the  firmeft  Sup- 
port of  his  Throne.  The  beft  Way  therefore, 
he  conceived,  would  be  to  find  out  fome  Me- 
dium, to  accommodate  the  Difference. 

Mr.   Serjeant  having  ended  his  Speech,  the 
Lord  Prefidcnt  acquainted  the  Commons,  that, 
though  at  this   free  Conference    Liberty    had 
been  given  by  the  Lords,  to  the  King's  Coun- 
fel, to  fpeak  what  they  thought  fit  for  his  Ma- 
jefty ;  yet  the  Serjeant  had  no  Authority,    or  Serjeant 
Direction,  from  them,  to  fpeak  in  the  Man-  Afhley 
ner  he  had  done  ;    and  he  was  committed  to  committed. 
Cuftpdy :  But,  upon  his  declaring  his  Sorrow 
for  any  hafty  Expreffion  he  might  have  ufed, 
he  was  difcharged. 

During  thefe  Conferences  between  the  two 
Houfes,  viz.  on  the   14th  of  April,  the  Earl 
of  Suffolk  was  charged  in  the  Houfe  of  Com-  q,    Ea  , 
mons,  with  having  faid,  That  Mr.  Selden  had  0f  Suffolk 
razed  a  Record,  and  deferved  to  be  hanged,  for  charged 
going  about  to  fet  Diviftons  between  the  King  and  "•v'th  af~ 
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162S.     his   Subjetls :     Whereupon    the  Commons  re- 
4  Car.  I.  foiygci^  that  a  great  Injury  had  been  done  them, 
Mr.  Selden  having  been  employed  by   them  in 
the  Conference  with  the  Lords,    in  the  great 
Caufe,  concerning  the  Liberty  of  the  Subject ; 
Whode-    and  fent  a  Meffage  to  the  Lords,  by  Sir.  Robert 
mand  Ju-  Phillips,  to  demand  Juftice  againft  the  Earl  of 
%2*gainJl  Suffolk,  and  to  inform  them,   that  the  Words 
were  fpoken  to  Sir  John  Strangeways,  a  Mem- 
ber of  the  Commons  Houfe. 

To  whom  the  Lords  anfwered,  that  the  Earl 
of  Suffolk,  being  a  Man  of  great  Place  and  Ho- 
nour, had  voluntarily  protefted,  upon  his  Ho- 
nour and  Soul,  that  there  paffed  no  fuch  Words 
as  thofe  from  him  to   Sir  John  Strangeways. 

On  reporting  which  Anfwer,  Sir  John 
Strangeways  protefted  in  the  Houfe  of  Com- 
mons, that,  notwithftanding  the  Earl's  Denial, 
he  did  fpeak  thofe  Words  unto  him  ;  and  he 
would  maintain  it,  any  Way  fitting  a  Member 
of  that  Houfe,  or  a  Gentleman  of  Honour. 

On  the  17th  of  April,  Sir  John  Elliot  re- 
ported from  the  Committee,  appointed  to  take 
1  into  Consideration,  what  was  fit  to  be  done, 
for  the  Juftification  of  Sir  John  Strangeways  : 
That  they  had  examined  Sir  Chriftophef  Nevill, 
who  being  in  the  Lords  Committee-Chamber, 
the  Earl  of  Suffolk  faid  to  him  ;  Mr.  Attorney 
hath  cleared  the  Bufimfs,  and  made  the  Caufe 
$lain  on  the  King's  Side  ;  and  further  faid,  Mr. 
Selden  hath  razed  a  Record,  and  deferved  to  be 
hanged  ;  and  the  Lower  Houfe  would  do  well, 
to  join  with  the  higher,  in  a  Petition  to  the  King 
to  hang  him  ;  for  he  went  about  to  divide  the  King 
from  his  People,  or  Words  to  that  Effect : 
That  Mr.  Littleton  alfo  depofed,  he  heard  the 
Earl  of  Suffolk  fay,  that  he  would  not  be  in 
Mr.  Selden's  Coat  for  10000 /.  and  that  Mr. 
Selden  deferved  to  be  hanged;  Whereupon  the 
Commons  refolved  ;  1 .  That  the  Earl  of  Suf- 
folk, notwithftanding  his  Denial,  had  laid  a 
moft  unjuft  and  fcandalous  Imputation  upon 
Mr.  Selden,  a  Member  of  the  Houfe,  employed 
in  the  Service  of  the  Houfe,  and  therein  upon 
the  whole  Houfe  of  Commons.  2.  That  the 
Houfe,  upon  due  Examination,  was  fully  fa- 
tisfied,  that  Sir  John  Strangeways  had  affirmed 
nothing  but  what  was  moft  true  and  certain  ; 
and,  3.  That  the  Earl  of  Suffolk  be  again 
charged  with  it,  at  the  Lord's  Bar;  and  the 
Lords  defired  to  proceed  in  Juftice  againft  the 
Earl,  and  to  inflict  fuch  Punifhment  upon  him, 
as  an  Offence  of  fo  high  a  Nature  deferved  : 
But  the  Matter  feems  to  have  been  accommodated 
amicably. 

After  thefe  Debates,  the  Houfe  of  Peers  re- 
quired the  Judges  of  the  King's-Bench,  to  give 
their  Reafons,  for  the  Opinions  they  had  deli- 
vered in  that  Court,  againft  bailing  the  Gentle- 
men, who  had  brought  their  Writs  of  Habeas 
Corpus  to  be  bailed :  Which  the  Judges  at  firft 
excufed  themfelves  from  doing,  till  they  had 
obtained  the  King's  Leave  •  but  having  his  Ma- 
jefty's  Permiffion,  they  very  readily  declared 
the  Grounds  they  went  upon. 
tfhe  And,  firft,  Judge  Whitlock  faid,  they  were 

Judges  very  ready,  by  their  Lordfhip's  Appointment, 
give  their  to  clear  any  Afperfion  of  the  Houfe  of  Com- 
Reafom  mons,  in  their  late  Prefentment  on  the  King's- 
la%"£  the  Bench>  f°r  a  Wrong  done  the  Subject  (as  they 
Gentlemen,  faid),  by  a  Judgment  lately  given  there  ; 
No  3. 


though  if  there  had  beea  any  fuch  Thing,  their 
Lordfhips,  and  not  the  Commons,  had  Power 
to  queftion  and  adjudge  the  fame  :  But  he  aver- 
red, there  was  no  Judgment  given,  whereby 
either  the  Prerogative  might  be  enlarged,  or 
the  Right  of  the  Subject  trenched  upon.  It 
was  true,  in  Michaelmas  Term  laft,  four  Gen- 
tlemen did  bring  their  Writs  of  Habeas  Corpus, 
and  the  Return  was  per  fpeciale  mandatum  Do- 
mini Regis  ;  and  had  they  delivered  them  pre- 
fently,  it  muft  have  been,  becaufe  the  King 
did  not  fhew  the  Caufe,  and  fo  fhould  have  ad- 


judged, the  King  had  done  Wrong,  which  was 
beyond  their  Knowledge  •,    for  he  might 
committed  them  for  other  Matters  than 
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they 


imagined  ;  and  if  it  was  objected,  that 
thefe  Gentlemen  might  have  remained  in 
fon  all  their  Days  :  He  anfwered,  No  ; 
did  remit  them  only,  till  they  might  advife  of 
the  Matter :  Had  they  bailed  them  immediate- 
ly, they  muft  have  reflected  on  the  King,  that 
he  had  unjuftly  imprifoned  them  :  And  it  ap- 
peared in  Dyer,  2  Eliz.  that  divers  Gentlemen 
being  committed,  and  requiring  Writs  of  Ha- 
beas Corpus,  fome  were  bailed,  and  others  re- 
mitted -,  whereby  it  appeared,  much  was  left 
to  the  Difcretion  of  the  Judges  :  And,  at  laft, 
this  was  no  Judgment ;  Mr.  Attorney,  indeed, 
had  preffed  to  have  a  Judgment  entered  for  his 
Majefty's  Service  :  But  they  had  commanded 
the  Clerk  to  make  no  Entry,  but  in  the  old 
Form.  He  had  fpent  his  Time,  he  faid,  in 
this  Court,  and  never  knew,  by  any  Record, 
thatj  upon  fuch  a  Return  as  that,  a  Man  was 
bailed,  before  the  King  was  confulted. 

Judge  Jones  alfo  declared,  that  no  Judgment 
had  been  given  :  The  Matter  of  Fact  was,  he 
faid,  as  his  Brother  had  related  it  •  adding,  that 
if  one  had  been  committed  by  the  Houfe  of 
Commons,  they  would  not  have  taken  it  well, 
if  he  had  been  bailed  at  his  firft  Appearance  in 
Court  •,  nor  would  the  King  have  done  fo  in 
this  Cafb 

Judge  Dodderidge  faid,  upon  confideration  of 
the  Statutes  and  Records,  they  did  not  think 
they  came  fo  clofe  to  the  Cafe,  as  that  Bail 
thereupon  fhould  be  immediately  granted  ;  but 
they  might  have  had  a  new  Writ  the  next  Day  ; 
and  he  wifhed,  they  had  ;  for  then  they  had 
feen  more,  and  they  had  been  eafed  of  a  great 
deal  of  Trouble  :  That  the  Attorney,  on  grant- 
ing a  Remittitur,  preffed  for  an  Entry  :  But 
they  all  ftraitly  charged  the  Cleric,  that  he 
fhould  make  no  other  Entry,  than  fuch  as  their 
Predeceffors  had  ufually  made  :  And,  as  for 
the  Difference  that  fome  had  made,  between  a 
Remittitur  and  a  Remittitur  quoujq;  he  never 
yet  met  with  any,  though  he  had  fat  in  that 
Court  fifteen  Years. 

The  Lord  Chief  Juftice,  Sir  Nicholas  Hyde, 
faid,  It  was  true,  if  the  King  could  not  com- 
mit, they  had  done  wrong  ;  but  he  knew  of 
no  fuch  Statute,  that  declared,  the  King  might 
not  commit :  That,  as  to  the  Precedents  the 
Prifoners  Counfel  brought,  they  had  fhewn 
them  they  were  miftaken  ;  and  if  they  had  er- 
red, they  had  erred  with  their  Fathers  :  There 
could  be  no  Precedent  fhewn,  where  their  Pre- 
deceffors had  not  done  as  they  had  done  ;  fome- 
times  bailing,  ibmetimes  remitting,  fome- 
times  difcharging  •,  but  they  never  bailed  any, 
A  a  com- 
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'6zS.  committed  by  the  King,  or  his  Council,  till 
4  Car.  I.  kjg  p]eafare  was  firft  known.  Thus  did  the  Lord 
^""v^'  Chief  Jujlice  Coke  in  Raynard's  Cafe.  It  was 
objected,  indeed,  that  this  would  have  been 
done,  if  the  King  had  not  written  :  But,  why 
then  was  the  Letter  read,  and  publifhed,  and 
kept  ?  And  why  was  the  Town-Clerk  fent  care- 
fully to  enquire,  whether  the  Men  offered  for 
Bail,  wereSubfidy  Men,  as  the  Letter  direct- 
ed ?  The  Letter  alfo  ihewed,  that  Beckwith  was 
committed  for  Sufpicion  of  being  concerned  in 
the  Powder-Plot ;  but  no  Proof  being  produced, 
the  King  confiented,  he  fhould  be  bailed. 

There  were  fome  Speeches  afterwards  made 
in   the  Houfe  of  Lords,  fome  approving,  and 
tfhe  Com-  otners    cenfuring   the  Judges  Conduct :    The 
mom  draw  Commoners  in  the  mean  Time  were  framing  a 
tip  a  Peti-  Petition  of  Right,  about  which   they  had  fe- 
tion  of      veral  Conferences  with  the  Lords,    to  obtain 
Right-       their  Concurrence  :  At  one  of  thefe  Conferen- 
cferLZi  ces>  on  the  25th  o{  April,   1628.  Doftor  George 
five  Propo-  Abbot,  Archbifhop  of  Canterbury,  faid,  he  was 
fithns.       directed  by  the  Lords  to  obferve  to  them,  that 
his  Majefty's   Service,    and  the   Safety  of  the 
Kingdom,  required  they  fhould  difpatch  the  Bu- 
finefs  before  them  with  all  Expedition  ;  and 
that  their  Lordfhips  did  in  general  agree  with 
them,  and  did  not  doubt,   but   the  Commons 
would  agree  with  the  Lords,  to  maintain  and 
fupport  the  Fundamental  Laws  of  the  King- 
dom, and  the   Liberty  of  the   Subject :    That 
they  did  not  reject  what  had  been  offered  them 
by  the  Commons  ;  but  then  their.  Lordfhips  had 
drawn   up    fome   Propofitions  agreeing    with 
them  in  Subilance,  which  fhould  be  read  to 
them  ;    and,    if  the   Commons   differed  with 
their  Lordfhips,  he  defired,  they  would  ftrike 
out,  alter,  or  diminifh,  as  they  thought  fit,  that 
they  might  arrive  at  the  End  they  both  fo  much 
aimed  at. 
Which  are      ^en  ^e  Lords  five  "Propofitions  were  read,  and 

read. 


areas 

1 .  That  his  Majefty  would  be  pleafed  graci- 
oufly  to  declare,  that  the  good  old  Law,  called 
Magna  Charta,  and  the  fix  Statutes,  conceived 
to  be  Declarations  and  Explanations  of  that 
Law,  do  ftill  Hand  in  Force,  to  all  Intents  and 
Purpofes. 

2 .  That  his  Majefty  would  be  pleafed  gra- 
cioufly  to  declare,  that,  according  to  Magna 
Charta,  and  the  Statutes  aforenamed,  as  alfo 
according  to  the  molt  ancient  Cuftoms  and 
Laws  of  the  Land,  every  free  Subject  of  this 
Realm,  hath  a  fundamental  Property  in  his 
Goods,  and  a  fundamental  Liberty  of  his 
Perfon. 

3.  That  it  is,  his  Royal  Pleafure,  to  ratify 
and  confirm  unto  all  and  every  his  loyal  and 
faithful  Subjects,  all  their  ancient,  feveral, 
juft  Liberties,  Privileges,  and  Rights,  in  as 
ample  and  beneficial  Manner,  to  all  Intents 
and  Purpofes,  as  their  Anceftors  did  enjoy  the 
fame  under  the  Government  of  the  beft  of  his 
moft  noble  Progenitors. 

4.  That  his  Majefty  would  be  pleafed  graci- 
oufiy  to  declare,  for  the'  good  Content  of  his 
loyal  Subjects,  and  for  the  fecuring  them  from 
future  Fear,  that  in  all  Cafes,  within  the  Cog- 
nizance of  the  Common  Law,  concerning  the  Li- 
berties of  the  Subject,  his  Majefty  would  proceed, 
accordingto  the  Common  Law  of  this  Land,  and 


portions. 


according  to  the  Laws  eftablifhed  in  the  King-     1618. 
dom,  and  in  no  other  manner  or  wife.  4Car.  I. 

5.  As  touching  his  Majefty's  Royal  Prero-  ^-/"v'N-; 
gative,  intrinfical  to  his  Sovereignty,  and  intruft- 
ed  him  withal  from  God,  Ad  commune7n  totius 
populi  falutem,  &  non  ad  deftrutlionem,  his  Ma- 
jefty would  refolve  not  to  ufe  the  fame  to  the 
Prejudice  of  any  of  his  loyal  People,  in  the 
Froperty  of  their  Goods,,  or  Liberty  of  their 
Perfons.  And  in  cafe,  for  the  Security  of  his 
Majefty's  Royal  Perfon,  the  common  Safety  of 
his  People,  or  the  peaceable  Government  of  this 
Kingdom,  his  Majefty  fhall  find  juft  Caufe,  for 
Reafons  of  State,  to  imprifon,  or  reftrain,  any 
Man's  Perfon,  his  Majefty  would  gracioufly 
declare,  that  within  a  convenient  Time,  he  fhall, 
and  will,  exprefs  the  Caufe  of  the  Commitment, 
or  Reftraint,  either  general  or  fpecial ;  and  upon 
a  Caufe  fo  expreffed,  will  leave  him  immedi- 
ately to  be  tried,  according  to  the  common  Juf- 
tice  of  the  Kingdom. 

To  thefe  Propofitions,  Sir  "Dudley  Diggs,  at 
the  fame  free  Conference,  replyed,  That  the 
Commons  would  be  as  ready  to  propugn  the 
juft  Prerogative  of  his  Majefty,  as  their  Lord- 
fhips :  But,  as  they  are  a  great  Body,  that  muft 
advife  upon  all  new  Propofitions,  they  could 
not  give  a  prefent  Anfwer  to  them,  but  would 
faithfully  report  them  to  the  Houfe  ;  from 
whence,  in  due  Time,  their  Lordfhips  fhould 
receive  an  Anfwer. 

The  next  Day,  being  the  26th  of  April,  the  <fheSenfe 
five  Propofitions  being  reported  in  the  Houfe  of  the  Com- 
of  Commons,  Mr.  Selden  made  a  Speech  upon  mo"s>  °n 
the  Occafion,    and  obferved,    that  the  firft  of 'SJT 
thefe  Propofitions,  (viz.)  To  declare,  that  Mag- 
na Charta,  and  the  fix  Statutes  conceived  to  be 
Declarations  and  Explanations  of  that  Law  was 
ftill  in  Force,    was  of  no  Ufe  •,  for  no  Body 
doubted  it :  And,  for  the  fecond,  That  his  Ma- 
jefty would  declare,  that  every   Subject  had  a 
Property  in  his  Goods,  and  Liberty  of  his  Per- 
fon, he  never  heard  it  denied,  but  in  the  Pulpit, 
which  was  of  no  Weight  :  For  the  third,  that 
his  Majefty   would  confirm  all    their  juft   Li- 
berties, none  could   tell  what  that  would   pro- 
duce :  For  the  fourth,  It  was  not  fit  to  be  afked, 
viz.  That  in  all  Cafes,  within  the  Cognizance 
of  the  Common  Law,  concerning  Liberty,  his 
Majefty  would  proceed  according  to  the  Common 
Law.     If  Perfons  were  committed,  the  Courts 
of  Juftice  were  open  for   the  Parties  to  feek 
Juftice.     And,  if  any  Thing  was  done  againft 
Law  there,  it  was  the  Fault  of  them  that  fat 
there :   So    they   fhould  take  it.      His  Majef- 
ty did  nothing  againft  Law  :  And  as  for  the 
fifth,  It  was  not  fit   to  be  had,  and  therefore 
not  fit  to  be  afked.     If  they  had  a  Law  to  that 
Purpofe,    it  would  deftroy   their  fundamental 
Liberties  :  What  fhould  be  interpreted,  Conve- 
nient  Time  ?    Who  fhould  judge   of  it,  but  the 
Judges  ?    Any   Man  might  be   committed   by 
that  Claufe,  at  pleafure  •,  none  were  exempted : 
At  this  little  Gap  every  Man's  Liberty  might  in 
Time  go  out. 

His  Majefty  obferving  that  the  Commons 
fpent  their  whole  Time  in  Debates  on  thefe 
Propofitions,  came  to  the  Houfe  of  Peers  the 
28  th  of  April,  and  the  Commons  being  fent  for 
up,  the  Lord  Keeper  made  a  Speech  to  both 
Houfes:  Wherein  he  told  them.,  his  Majefty's 

Affairs 


the  STATE  TRIALS. 


9l 


Subjetf. 


Secretary 
Cook's' 
Speech,  for 
the  King- 


Affairs  were  fo  preffing,  that  they  would  ad- 
mit of  no  Delay  ;  and  forefeeing  that  their  De- 
bates would  probably  take  up  more  Time  than 
the  Affairs  of  Chriflendom  would  allow  ;  his 
Majefty  had  thought  of  this  Expedient  to  fhort- 
en  the  Bufinefs,  by  declaring  the  Clearneis  of 
his  own  Heart  and  Intention  ;  and,  therefore, 
had  commanded  him  to  let  them  know, 
The  King's  That  he  holdeth  the  Statute  of  Magna  Charta, 
Dedara-  and  fog  other  Statutes  infifted  upon  for  the  Sub- 
ion,on  I  qis  jeft>s  Liberty,  to  be  all  in  Force  ;  and  affures  you, 
that  he  will  maintain  all  his  Subjetls  in  the  juft 
Freedom  of  their  Perfons,  and  Safety  of  their  Ef- 
tates  ;  and,  that  he  will  govern  according  to  the 
Laws  and  Statutes  of  this  Realm  ;  and,  that  ye 
(hall  find  as  much  Security  in  his  Majefty' s  Roy- 
al Word,  and  Promife,  as  in  the  Strength  of  any 
Law  ye  can  make  ;  So  that  hereafter  ye  fhall  ne- 
ver have  caufe  to  complain.  And  therefore  de- 
fired  no  Doubt,  or  Diftruft,  might  poffefs  any 
Man,  but  that  they  would  proceed  fpeedily  and 
unanimoufly  in  the  Bufinefs. 

The  Commons  being  returned  to  their 
Houfe,  Mr.  Secretary  Cook  endeavoured  to 
perfuade  them  to  comply  with  the  King  :  He 
laid,  it  was  to  be  prefumed  his  Majefty 's  Go- 
vernment would  be  according  to  Law  :  They 
could  not  but  remember  what  his  Father  faid, 
He  is  no  King,  bat  a  Tyrant ,  that  governs  not  by 
Law :  This  Kingdom  was  to  be  governed  by 
the  Common  Law,  as  his  Majefty  had  affured 
them  it  fhould  ;  all  their  Difference  was  in  the 
Application  of  that  Law :  The  general  Go- 
vernment of  the  Kingdom  in  State  Affairs, 
was  in  the  Council-board,  which  might  vary 
from  the  Common  Law  of  the  Kingdom  in 
extraordinary  Cafes  :  As  in  the  Time  of  Dearth; 
Property  of  Goods  might  in  fuch  a  Time  be 
forced^  and  the  Owners  compelled  to  bring 
Corn,  and  other  Provifions,  to  Market  : 
When  Coals  have  been  held  up  at  exceflive 
Rates,  the  Council-board  had  caufe i  them  to 
be  brought  out  and  fold :  In  Tims  of  Pefti- 
lence,  Men  might  be  reftrained  of  their  Liber- 
ties :  If  a  Schifm  arofe  in  the  Church,  the 
State  might  enquire  into  the  Favourers  of  it : 
And  if  an  Invafion  was  threatned  and  managed 
by  the  King's  Subjects,  it  was  in  the  Power  of 
the  Government  to  reftrain  fuch  difloyal  Sub- 
jects of  their  Liberties  :  They  daily  faw  all 
Laws  broken,  and  all  Laws  would  be  broken 
for  the  publick  Good  :  That  his  Majefty  had 
affured  them,  they  fhould  never  have  Caufe  to 
complain  for  the  future,  and  they  ought  to  rely 
on  his  Royal  Word :  And  as  he  had  fhewed 
himfelf  the  beft  of  Kings,  they  would  do  well 
to  acknowledge  his  Goodnefs,  and  promote 
that  Union  which  they  all  defired. 

On  the  other  Side,  Sir  Benjamin  Rudyard 
min  Rud-  faid,  That  Liberty  was  a  precious  Thing,  and 
11  h  °"  ^e  t^iat  ^  not  vanae  fr»  deferved  to  be  valued 
Side.  ^  accordingly  :  That  the  very  Scope  and  Drift  of 
MagnaCharta,  was  to  reduce  the  Regal  to  &  Legal 
Power,  in  Matter  of  Imprifonment,  or  elfe  it 
had  not  been  worthy  fb  much  contending  for. 
That  it  was  true,  no  Court  of  Juftice  in  Eng- 
land would  difcharge  a  Prifoner  committed  by 
the  King  Rege  inconfulto,  without  acquainting 
the  King,  yet  this  good  Manners  was  never 
made  a  legal  Part  of  the  Delivery, 


Sir  Benja- 


It  had  been  objected,    that  the  King  ought     1628. 
to  have  a  Truft  repofed  in  him  •,  God  forbid  4  Cat'- 5- 
but  he  fhould  :  He  owned  that  it  was  impoffible  K^r^) 
to  take  it  from  him;    for   the  Wit  of  Man 
could  not  devife  a  Law  that  could  comprehend 
all    Particulars,    all   Accidents;    extraordinary 
Cafes  would  happen,  and  when  they  came,  if 
the  Adminiftration  was  for  the  common  Good, 
there  could  be  no  Law  urged  againft  it  j   but 
the  Law  muft   be  general,    otherwife  Admif- 
fions  and  Exceptions  would  fret,  and  eat  out 
the  Law  to  nothing.     The  King's  Prerogatives 
were  rather  befides  the  Law,  than  againft  it ; 
and  when  they  were  directed  to  right  Ends  for 
the  publick  Good,  they  were  not  only  concur- 
ring Laws,   but  Laws  of  fingular  Excellence. 
The  King  was  certainly  very  tender  of  his  pre- 
fent  Honour,  and  of  his  Fame  hereafter ;  and 
would  think  it  hard,  to  have  a  worfe  Mark  fet 
upon  his  Government,    than  upon  any  of  his 
Anceftors,  by  extraordinary  Reftraints  ;  but  as 
his  Majefty  was  good  as  well  as  great,  he  had 
intimated  to  them,    that  he   would  willingly 
have  the  Abufe  of  Power  reformed.     By  which 
he  verily  believed,  his  Majefty  well  underftood, 
what  a  miferable  Power  it  was,  that  had  produced 
fo  much  Weaknefs  to  himfelf,  and  to  the  King- 
dom.    That  he  fhould  be  glad  to  fee  that  good 
old  decrepit  Law  of  Magna  Charta,  that  had 
been  long  bed-rid,    as  it  were,    walk   abroad 
again,    with  new  Vigour   and  Luftre,  attend- 
ed  by  the  other   fix   Statutes :     He  doubted 
not  but,    upon  a  Conference  with  the  Lords, 
they  fhould  happily  agree  upon  a  Bill  againft 
Imprifonment  for  Loans,  and  Privy-Seals.    As 
for  Intrinfecal  Power  a.nd'Reafon  of  State,    they 
were  Matters  in  the  Clouds,  where  he  defired  to 
leave  them  :    Only  as  to   Reafon  of  State  he 
would  fay,  that  in   the  Latitude  it  had  been 
ufed,  it  had  eaten  out,  not  only  the  Laws,  but 
all  the  Religion  of  Chriflendom  :    But  recom- 
mended it  to  them,  that  they  would   fo  carry 
Things,    that  they  might  fee  Parliaments  on 
Foot  •,  for  as  long  as  they  were  frequent,  there 
would  be  no  irregular  Power ;  there  could  be  no 
total  or  final  Lofs  of  Liberty,  but  by  the  Lofs 
of  Parliaments.     As  long  as  they  lafled,  what 
they  could  not  get  at  one  Time,  they  might  at 
another. 

The  fame  28  th  of  April,  Doctor  Jofeph  Hall,  £$„+ 
Lord  Bifhop  of  Exeter,    fent  a  Letter  to  the  Uall'sLet- 
Houfe  of  Commons  on  this  Subject,  wherein  he  ier  *°  *ke 
advifes  them,    to  be  wife  in  their  well-meant  y™mons* 
Zeal,  and  not  argue  away  that  precious  Time  \oimde&h»~ 
that  could  never  be  recalled;  obferving,   that 
while  they  difputed,  their  Friends  in  Germany, 
the  {Palatinate  and  Rochelle)  perifhed,  and  they 
muft  follow  them,  adding:  Where  are  we  if  we 
break  ?  (  and  I  tremble  to  think )  we  cannot  but 
break  if we  hold  fo  Jiiff.     Our  Liberties  and  Pro- 
perties are  fufficiently  declared  to  be  fur  e  and  legal; 
our  Remedies  are  clear  and  irrejragable :  What  do 
we  fear  ?  Every  Subject  now  fees  the  Way  chalk- 
ed out  for  future  Juftice,  and  who  dares  from 
henceforth  tread  beftde  it?    Let  us  not ,  while  we 
over-rigidly  contend  for  an  higher  Strain  of  Safety, 
put  ourfelves  into  a  Ifecejfty  of  Ruin,  and  utter 
defpair  of  Redrefs.    Let  us  not,  m  Sufpicion  of 
Evils  that  may  be,  caft  ourfelves  into  prefent  Con- 
fufton.    If  you  love  yonrfelves  and  your  Country^ 
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remit  fomething  of  your  otvn  Terms  ;  and  fence  the 
Subftance  is  yielded  by  our  noble  Patriots,  Jland 
not  too  ngvroujly  upon  Points  ofCircmuJlante.  Pear 
not  to  trufi  a  good  King,  who  after  thejiricleji  Laws 
are  made,  muji  be  trujled  with  the  Execution. 
Think  that  your  Country ,  nay  Chriftendom,  lies  at 
the  Mercy  oj  your  prefent  Refolutions.  Relent ,  or 
far  ewe  I  IVeljare. 

From  him,  whofe  faithful  Heart 
bleeds  in  a  vowed  Sacrifice  for 
his  King  and  Country, 

Exeter. 


Still  the  Commons  continued  their  Debates 
on  the  Violation  of  their  Liberties  and  Proper- 
tf,  r.   .  ties ;    whereupon  Mr.  Secretary  Cook  brought 
M'7/fthem  a  Mefiage  from  his  Majefty,  on  the  firft 
they  Llld  of  May,  defiring  to  know^  whether  the  Houfe 
rely  on  his  would  reft  fatisfied  with  his  Royal  Word,  de- 
lf/ord?      clared  to  them  by  the  Lord  Keeper  ?    And  af- 
furing  them  if  they  did,  it  ihould  be  Royally 
performed. 
Mr.  Secre-      Upon  this  a  profound  Silence  following,  Mr. 
*"*y  Secretary  Cook  rofe  up  again,   and  faid,  I  am 

£ook''  ftill  confident  of  a  good  Iffue  of  this  Parlia- 
2"„it  ment,  for  I  know  his  Majefty  is  refolved  to  do 
as  much  as  ever  King  did  for  his  Subjects  :  But 
if  they  confidered  his  Majefty,  a  young  King, 
juft  come  to  his  Crown  ,  engaged  in  War,  and 
yet  denied  neceffary  Supplies ;  what  could  they 
expect,  when  he  was  reduced  to  fuch  a  State  ? 
That  his  Majefty  had  called  this  Parliament  to 
make  up  the  Breach  ;  affured  them  they  Ihould 
have  no  further  Caufe  to  complain  ;  allured 
them  that  the  Laws  fhould  be  eftablifhed  •, 
and  what  could  they  defire  more  ?  The  Dif- 
pute  was,  concerning  the  Liberty  of  the  Sub- 
ject, and  the  King's  Prerogative  •,  he  hoped 
they  did  not  mean  to  add  any  Thing  to 
themfelves  to  deprefs  him  :  Did  they  expect 
greater  Liberties  than  their  Forefathers  had, 
and  deficrn  to  put  the  Crown  into  a  worfe 
Condition  than  ever?  He  durft  not  advife  his 
Majefty  to  admit  of  that  :  If  what  they  now 
defired  was  no  Innovation,  it  was  all  mention- 
ed in  the  Ads  and  Statutes  that  had  been  cited  ; 
and  whatever  they  would  add  more,  muft  be  a 
Diminution  of  the  King's  Power,  and  an  Ad- 
dition to  their  own.  They  had  a  wife  and  pru- 
dent Prince  to  deal  with,  who  had  a  Sword  in 
his  Hand  for  their  Good  ;  and  this  Good  muft 
be  fupported  by  Power  :  Did  they  think  by 
their  Debates,  and  putting  Law-Cafes,  they 
could  make  that  not  to  be  Law,  which  in  Ex- 
perience they  every  Day  found  neceffary  ? 

He  muft  tell  them  freely,  that  he  knew  by 
Experience,  and  by  the  Place  he  held  under  his 
Majefty,  if  he  would  difcharge  his  Duty,  he 
muft  commit,  and  neither  exprefs  the  Caufe  to 
the  Jaylor,  nor  to  the  Judges,  nor  to  any  Coun- 
fellor  in  England,  but  to  the  King  himfelf;  and 
defired  them  to  recollect,  if  thofe  who  had  been 
in  the  fame  Place,  had  not  thus  committed  Men, 
without  any  Scruples  or  Doubts  made  of  their  Au- 
thority, or  any  Complaint  made  by  the  Subject. 
But,  fhould  he  do  this  without  real  Caufe,  and 
could  not  make  the  Neceffity  of  it  appear,  when 
he  was  called  upon,he  muft  expect  a  heavier  Pu- 
nifhment  from  his  Majefty  than  the  Law  could 
inflict. 


The  Houfe  were  ftill  divided,  whether  they     ifoS. 
fhould  reft  fatisfied  with   his  Majefty's  Royal  ^^J~. 
Word,  for  the  Eftablifhment  of  their  Liberties; 
or  infill  on  their  being  fecured  in  a  parliamen- 
tary Way  :    Sir  Thomas  Wentworth,  who  con-  qi,gy  ;„fiji 
eluded  the   Debate,  faid,  fince  there  had  been  on  a  BUI 
a  publick  Violation  of  the  Laws  by  his  Majef-/f their 
ty's  Minifters,  nothing  would  fatisfy  him,  but  ***"%* 
a  publick   Amends  :  Their  Defire  to  vindicate 
the  Subjects  Right  by  Bill,  was  no  more  than 
their  Anceftors  had  fhewn  in  the  like  Cafes. 

During  thefe  Debates  the  Commons  received 
another  Meffage  from  his  Majefty,  by  Mr.  Se-  ^^' 
cretary  Cook,  declaring,  That  however  they^J*^ 
proceeded,  his  Refolution  was  to  govern  them  Majejlj. 
according  to  the  Laws  and  Cuftoms  of  the  Realm : 
That  he  would  maintain  diem  in  the  Liberties 
of  their  Perfons,  and  Properties  of  their  Goods, 
lb  that  they  might  enjoy  as  much  Happinefs  as 
their  Forefathers  did  in  the  beft  Times :  That 
he  would  rectify  what  had  been  amifs,  fo  that 
there  fhould  be  no  juft  Caufe  to  complain.  And,  as 
his  Majefty  would  rank  himfelf  among  the  beft  of 
their  Kings,  and  fhew  he  had  no  Intention  to  in- 
vade their  lawful  Liberties  or  Rights,  fo  he 
would  have  them  match  themfelves  with  the  beft 
Subjects,  not  encroaching  on  that  Sovereignty 
and  Prerogative,  which  God  had  put  into  his 
Hands  for  their  Good  ;  but  by  containing  them- 
felves within  the  Bounds  and  Laws  of  their  Fore- 
fathers, without  reftraining,  or  enlarging  them, 
by  new  Explanations,  Expofitions,  and  Ad- 
ditions, which  he  Ihould  never  give  way  to : 
That  the  Affairs  of  Chriftendom  were  come  to 
fuch  a  Crifis,  that  they  would  admit  of  no 
longer  Delay  ;  and  therefore  he  fhould  put  an  end 
to  the  Seffion  on.^^tfj  feven-night  •  and,  if  the 
Houfe  was  not  ready  in  that  Time  to  do  what 
was  fit  for  themfelves,  it  would  be  their  own 
Faults. 

Upon  reading  this  Meffage,  Sir  John  Elliot 
faid,  he  feared  his  Majefty  was  mifinformed,  in 
what  they  were  about,  and  propofed  their  re- 
prefenting  to  him,  that  they  were  not  about 
making  any  thing  new  ;  obferving,  they  had 
received  many  Interruptions  by  Meffages,  found- 
ed upon  Mifreports,  and  Mifreprefentations,  to 
his  Majefty, 

Sir  Miles  Fleetwood  faid,  the  Breach  of  this 
Parliament  would  be  the  greateft  Mifery  that 
ever  befel   them:  The  Eyes  of  Chriftendom 
were  upon  them  :  All  their  Proteftant  Friends  Their 
were  ready  to  be  fwallowed  up  by  the  Empc-  frle*ancei 
rors  forces  :  Their  own  Kingdom   in  a  mi- 
ferable  State :  Their  Religion  invaded  by  the 
Roman  Catholicks,  under  Colour  of  a  Commif- 
fion,  that  was  intolerable:  The  Defence  of  the 
Realm,  by  Shipping,  decayed  :    The  King's 
Revenue  fold,    and   gone  ;  and  where  fhould 
Relief  be  obtained,  but   in  Parliament  ?  pro- 
pofing  they  fhould  proceed  by  way  of  Bill,  to 
eftablifh  the  fundamental  Laws  of  Liberty  and 
Property.     At  length  the  Commons  agreed  upon  The  Qm- 
an  Anfwer  to  all  the  King's  Meffages,  which  was  ™om  An~ 
prefented  to  his  Majefty,  'on  the  5th  of  May,  byf^t°s  the 
their  Speaker.  Meffages. 

In  this  Meffage  they  thank  his  Majefty,  for 
his  many  ample  Expreffions,  of  his  Affection 
and  Promifes  of  governing  them  according   to 
Law,  and  to  maintain  their  Liberties  and  Pro- 
perties 1 
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1628.  perties :  And  as  his  Majefty  defired  to  know, 
4  Car-  *•  if  they  would  reft  upon  his  Royal  Word  and 
1>^V>J  Promife  •  they  affnred  him,  their  greateft  Con- 
fidence was  in  his  Grace  andGoodnefs  ;  without 
which,  nothing  they  could  frame,  would  be 
of  any  Safety,  or  Value  to  them  ;  defiring  he 
would  believe,  they  had  as  full  Confidence  in 
his  Royal  Word  and  Promife,  as  any  Houfe  of 
Commons  ever  repofed  in  their  beft  Kings. 

But  as  there  had  been,  of  late,  a  publick  Vio- 
lation of  the  Laws,  and  the  Subjects  Liberties, 
by  fome  of  his  Majefty's  Minifters,  they  con- 
ceived, nothing  lefs  than  a  publick  Remedy 
would  raife  the  dejected  Hearts  of  his  loving 
Subjects,  to  a  chearful  Supply  of  his  Majefty  ; 
and  begged  Leave  to  lay  hold  of  that  gracious  Of- 
fer, of  fecuring  their  Rights  and  Liberties,  by 
may  of  BM  :  That  it  was  far  from  their  Inten- 
tions, to  encroach  on  his  Sovereignty,  or  Pre- 
rogative ;  nor  had  they  the  leaft  Thought  of 
ftretching,  or  enlarging,  the  Laws,  by  any 
new  Interpretations,  or  Additions  :  Their  De- 
fires  extended  no  farther,  than  to  fome  neceffa- 
ry  Explanation  on  that,  which  was  truly  com- 
prehended within  the  Meaning  of  thofe  Laws  ; 
with  fome  moderate  Provifion  for  Execution 
and  Performance,  as  in  Times  paired,  on  like 
Occafions,  had  been  ufed. 
mm-  To  this  his  Majefty  replied,  by  the  Lord 
jefly  s  Re-  j£eeper  Coventry ',  that  he  expected  an  Anfwer 
**'  by  their  Actions,  and  not  by  dilatory  Difcourfes : 

They  pretended  to  acknowledge  a  Truft  and 
Confidence  in  his  Majefty,  but  did  not  exprefs 
it  in  their  Words  and  Actions  -,  for  what  need- 
ed Explanations,  if  they  doubted  not  the  Per- 
formance of  the  true  Meaning  of  thefe  Sta- 
tutes ?  Explanations  would  hazard  an  En- 
croachment on  his  Prerogative  :  And  what 
needed  a  new  Law,  to  confirm  an  old,  if  they 
repofed  any  Confidence  in  the  Declarations  his 
Majefty  made  to  both  Houfes,  (as  they  them- 
felves  acknowledged  they  did)  ?  But,  to  fhew 
clearly  the  Sincerity  of  his  Majefty's  Intentions, 
he  was  content,  that  a  Bill  be  drawn  for  the 
Confirmation  of  Magna  Chart  a,  and  the  fix 
other  Statutes,  infilled  upon  for  the  Liberties  of 
the  Subject ;  but  without  Additions,  Para- 
phrafes,  or  Explanations. 

But  if  they  fought  to  tie  the  King's  Hands, 
by  new  and  impoflible  Bonds,  they  muft  be 
accountable  to  God  and  their  Country,  for  the 
ill  Succefs  of  this  Parliament.  It  was  his  Ma- 
jefty's Pleafure,  that,  without  further  Replies, 
or  Meffages,  or  other  unneceffary  Delays,  they 
ihould  do  what  they  meant  to  do  fpeedily,  re- 
membring  the  Shortnefs  of  the  Time. 

This  Reply  being  debated  by  the  Commons, 
Mr.  Secretary  Cooke  again  propofed  their  re- 
lying on  the  King's  Word,  as  more  advanta- 
gious  than  a  Bill,  as  it  would  engage  his  Ma- 
jefty's Affections  to  his  People. 

Sir  Edward  Coke,  on  the  other  Side,  faid,  It 
was  never  known,  that  general  Words  were  a 
Satisfaction  for  particular  Grievances:  Never 
any  Parliament  relied  on  Meffages.  He  did 
not  diftruft  his  Majefty  }  but  Kings  muft  fpeak 
by  Record,  and  in  Particulars,  and  not  in  Ge- 
nerals. All  fucceeding  .Kings  would  fay,  Te_ 
V%e  Com-  muft  truft  me,  as  you  did  my  Predeceffors ;  and 
mom  agree  trup  m   Meffages.     Let  us  put  up  a  Petition  of 

upon  a  te-  t-«  • ■    \    J        M  P      t    i-n      n     ■       ■,¥■  . 

tithn  of     RlSnt  7  not  that  I  diftruft  the  King,    but  that 
Right.  No  4. 


I  cannot  take  his  Truft,  but  in  a  Parliamentary   1&28. 
Way.  4  Car.  r. 

And  the  Houfe  agreeing  to  the  Motion  bf  ^^^ 
Sir  Edward  Coke,  the  Petition  of  Right  was  fi- 
hifhed,  and  delivered  to  the  Lords,  at  a  Confe- 
rence, for  their  Concurrence.  In  the  mean  <rie  King's 
Time  their  Lordfhips  received  a  Letter  from  Letter  to 
the  King,  importing,  that  his  Majefty,  being  'j*  Lc*ds> 
defirous  of  nothing  more,  than  the  Peace  and  ^f/jj/X 
Profperity  of  his  People,  had  permitted  free  ihm. 
Debates  on  the  higheft  Points  of  his  Preroga- 
i  tive,  which  his  Predeceffors  had  ever  reftrained, 
being  Matters  they  would  not  fuffer  to  be  dif- 
cuffed  in  Parliament :  That  he  had  alfo  conde-, 
ifcended  to  the  Defires  of  his  Subjects,  in  other 
■things,  fo  far,  that  it  might  fully  fatisfy  all 
.  moderate  Minds,  and  free  them  from  all  Fears 
iand  Jealoufies  :  But  ftill  he  found  it  infifted 
upon,  that  in  no  Cafe  whatever,  neither  he, 
nor  the  Privy-Council?  had  any  Power  to  com- 
mit a  Man,  without  the  Caufe  fhewed  :  But 
Ihould  he  depart  from  that  Rule  of  Govern- 
ment, practifed  for  fo  many  Ages,  it  would 
jfoon  diffolve  the  very  Foundation  and  Frame 
of  the  Monarchy  :  Wherefore^  as  he  had  al- 
|  ready  made  fuch  Proportions  to  the  Commons, 
jas  might  equally  preferve  the  juft  Liberty  of 
the  Subject  •,  fo  he  thought  good  to  let  their 
Lordfhips  know,  that  without  the  Overthrow 
of  Sovereignty,  he  could  not  fuffer  this  Power 
to  be  impeached  :  However,  his  Majefty  de- 
clared his  Refolution  to  be,  That  neither  he, 
nor  his  Privy-Council,  Ihould  at  any  Time  after; 
commit,  or  command  to  Prifon,  or  otherwife 
reftrain,  the  Perfon  of  any,  for  not  lending  Mo- 
ney, or  for  any  Caufe,  which  did  not  concern 
the  publick  Safety  :  And  that  in  all  Cafes  of 
this  Nature,  which  fhould  happen  for  the  fu- 
ture, he  would,  upon  the  Petition  of  the  Par- 
ty, or  the  Addrefs  of  the  Judges,  readily  ex- 
prefs  the  true  Caufe  of  Commitment,  fo  foon 
as  with  Convenience  and  Safety  the  fame  was  fit 
to  be  difclofed  ;  and  that  in  all  criminal  Caufes, 
of  ordinary  Jurifdlction,  the  Judges  fhould 
proceed  to  deliver^  or  bail,  the  Prifoner,  ac- 
cording to  the  known  Laws  of  the  Land,  Mag- 
na Charta,  and  the  other  fix  Statutes,  infifted 
on  ;  which,  he  acknowledged;  remained  in 
full  Force:  This,  he  thought  fit  to  fignify  tq 
them,  to  fhorten  their  Debates  on  this  great 
Queftion  •,  the  Seafon  of  the  Year,  and  the 
great  Occafions  of  the  State,  not  allowing  ma- 
ny more  Days,  for  the  Continuance  of  this  Sc^- 
fion. 

Given  at  our  Palace  a/Weftra.  12  May, 
in  the  4th  Tear  of  our  Reign. 

The  Lords  communicated  this  Letter  to  the 
Commons  •,  and  at  a  Conference,  the  17th  of 
May,  propofed  the  following  Addition  to  their 
Petition  of  Right,  (viz.) 

We  p'efent  this,  our  humble  Petition  to  your  <f he  Lords 
Majefty,  with  the  Care,    not  only  of  preferving  offer  a 
our  own  Liberties,  but  with  due  Regard  to  leave®*"/0' *° 
entire,   tlxit  Sovereign  Power,    wherewith  your  t0  tfje  pe_ 
Majefty  is  entr ufted,  for  the  Protection,  Safety,  tition  of 
and  Happinefs  of  the  People.  '  foght. 

Upon  reporting  this  Addition  in  the  Houfe  Debates  in 
of  Commons,  it  was  faid,  What  is  this  Sove-thj:  ™ot,fe 
reign  Power  ?  By  this  we  fhall  acknowledge  a  %on°™qM 
B  b  Reg4,  the  Claafe. 
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1628.     Regal,  as  well  as  a  Legal  Power  :    This   feems 
?Z^Jj  to  De  another  diftincl  Power,  from  the  Power 
of  the  Law.     Sir  Edward  Coke  faid,   This  will 
overthrow  all  our  Petition  :  There  never  was  a 
Petition,  with  a  faving  of  the  King's  Sovereign- 
ty •,  Prerogative  was  a  Point  of  the  Law  •   but 
Sovereign  Power  was  no  Parliamentary  Word  : 
If  we  grant  this,  we  give  a  Sovereign  Power 
above  all   Laws.     Sir  'Thomas  Wentworth  faid, 
If  we  admit  of  this  Addition,  we  leave  the  Sub- 
ject worfe  than  we  found  him  :    Let  us  leave 
all  Power  to  his  Majefty,  to  punifh  Malefac- 
tors ;  but  our  Laws  are  not  acquainted  with  So- 
vereign Power :  We  defire  no  new  Thing,  nor 
do  we  offer  to  trench  on  his  Majefty's  Prero- 
gative :  We  muft  not  recede  from  this  Petition, 
either  in  the  Whole,  or  in  Part. 
The  Lords      The   Lords,  however,   at  a.  Conference,  in- 
Reafons     filled  on  this    Addition,    and  faid,    they  in- 
ft'thtsJd-  tended  to  give  no  new  Power,  which  the  King 
had  not  before }  but,  as  he  was  a  King,  he  was 
a  Sovereign,  and  muft  have  Power,  to  be  ex- 
ecuted, for  the  Safety  of  the  People  ;  this  could 
never  be  a  Grievance  :  That  both  Houfes  had 
already  agreed,  in  a  Manner,    that  the  King 
was  veiled  with  Sovereign  Power  :  The  Com- 
mons had  acknowledged  it,  in  a  Speech,  their 
Speaker  lately  made  to  his  Majefty,  wherein 
he  fays,  We  have  not  a  Thought  to  encroach  on 
the  King's  Sovereignty  ;  and  they  might  as  well 
therefore  add  it  to  their  Petition. 
The  Com-       To  this  the  Commons  anfwered,  That  their 
toons  Rea-  Petition  concerned,   firft,    the  levying  Money, 
fonsagatnfi^  Way  of    L{Jan>      2>    The  Imprifonment  0f 

their  Perfons.  3.  The  Unlawfulnefs  of  billet- 
ing Soldiers  in  private  Houfes ;  and,  4.  The 
exercifing  Martial  Law,  in  Time  of  Peace. 

Thefe  Things,  they  faid,  they  had  reprefent- 
ed  to  be  againft  the  Law  of  the  Land,  in  their 
Petition  ;  But  Ihould  they  admit  thefe  Words, 
To  leave  entire  that  Sovereign  Power,  wherewith 
your  Majefty  is  entrufted,  they  fhould  admit  a 
Sovereign  Power  in  the  King,  above  the  Laws 
and  Statutes  of  the  Realm ;  and  all  the  Grie- 
vances they  complained  of,  might  be  exercifed, 
and  put  in  Practice  again,  by  virtue  of  that 
Sovereign  Power.  This  Claufe,  therefore,  if 
it  Ihould  be  admitted,  would  take  away  the  Ef- 
fect of  every  Part  of  the  Petition,  and  become 
deftruclive  to  theWhole. 

The  Scope  of  their  Petition,  was  not  to  mend 
their  Cafe,  but  to  reftore  them  to  the  fame  State 
they  were  in  before:  But  if  that  Claufe  was  ad- 
ded, inftead  of  mending  the  Condition  of  the 
Subjects,  whofe  Liberties,  of  late,  had  been  mi- 
ferably  violated  by  fome  Minifters,  they  fhould 
leave  them  worfe  than  they  found  them  :  They 
fhould  intimate  to  their  Pofterity,  that  there 
was  a  Truft  repofed  in  the  King,  of  Sovereign 
'  Power,  fuperior  to  all  Laws,  which  he  might 
exercife  on  any  Emergency,  and  thereby  fufpend 
all  the  Laws  and  Statutes  of  the  Realm  ;  Which 
was  a  Truft,  they  believed,  very  far  from  be- 
ing defired  by  his  Majefty  ;  and  which,  being 
tranfmitted  to  a  Succeffor,  of  a  different  Tem- 
per, might  enable  him  to  alter  the  whole  Frame 
of  the  Commonwealth,  and  diffolve  that  Go- 
vernment, which  had  flourifhed  in  this  King- 
dom for  fo  many  Ages. 

They  faid,  They  were  very  ready  to  acknow- 
ledge, in  general  •  Terms;   his  Majefty's  Sove- 


reign Power  •  where  it  did  not  mean  a  Power  162S. 
of  controuling  and  fufpending  thofe  Laws  they  4  Car.  I. 
were  petitioning  for  a  Confirmation  of,  as  it  k^/~w'sJ> 
muft  do,  in  this  Addition  to  their  Petition. 
They  would  maintain  his  Sovereign  Power 
conftantly,  even  to  the  Hazard  of  their  Li  yes, 
if  there  was  Occafion,  as  they  were  bound  to 
do,  by  their  Oath  taken,  this  very  Sefilon,  in 
thefe  Words  :  7,  A.  B.  do  utterly  teftify,  and 
declare  in  my  Confcience,  That  the  King's  High- 
nefs  is  the  fupreme  fovereign  Governor  of  this 
Realm,  in  all  Caufes,  &c.  And  to  my  utmqft 
Power,  will  ajftft  and  defend  all  Jurifdiclions, 
Privileges ,  Preeminencies  ,  and  Authorities, 
granted,  or  belonging  to  the  King's  Highnefs,  or 
united,  or  annexed,  to  the  Imperial  Crown  of  this 
Realm,  &c.  . 

But  ftill  it  was  not  proper,  to  make  this  Ad- 
dition to  their  Petition  of  Right ;  becaufe  it 
would  overthrow  and  annihilate  the  Right,  pre- 
tended to  by  them  in  the  Petition  itfelf. 

The  Lords  afterwards  agreed,  to  leave  out  T'he  Lords 
the  Addition,  and  infilled  only  on  the  Word  md  Com~ 
Means,    inftead  of  Pretext,    in  the  Petition  ;  ZlLZoul 
and  on   the  Words  not  warrantable,  inftead  of  the  Addi- 
the  Word  unlawful :  To  which  the  Commons  tipn,  and 
confenting,  the  Petition  was   prefented  to  hisPref""  tho 
Majefty.     On  the  2d  of  June,  the  King  came  PttHi°n- 
to  the  Houfe  of  Peers,  and  the  Commons  be- 
ing fent  for  up,  his  Majefty  faid, 

I  am  come  hither,  to,  per  form  my  Duty:  I  The  Kings 
think  no  Man  can  think  it  long,  fince  I  have  not  -dnfiver. 
taken  fo  many  Days  in  anfwering  the  Petition,  as 
you  fpent  Weeks  in  framing  it ;  •  and  I  am  come 
hither  to  Jhew  you,  that  as  well  informal  things, 
as  ineffential,  I  defire  to  give  you  as  much  Content, 
as  in  me  lies. 

Then  the  Lord  Keeper  faid,  that  his  Ma-  Lord 
jelly  took  it  in  good  part,  that  both  Houfes  Keeter't 
generally  profeffed,  they  had  no  Intention  to  *eech' 
diminifh  his  Prerogative  ;  and  as  they  had 
cleared  their  Intention,  fo  he  came  to  clear  his, 
and  to  fubfcribe  a  firm  League  with  his  People, 
which  was  ever  likely  to  be  molt  conftant  and 
perpetual,  when  the  Conditions  were  equal  : 
That  they  could  not  be  in  a  more  happy  State, 
than  when  their  Liberties  fhould  be  an  Orna- 
ment and  Strength  to  his  Majefty's  Prerogative, 
and  his  Prerogative  a  Defence  of  their  Liber- 
ties. For  his  Part,  he  was  refolved,  to  give 
an  Example,  in  the  ufing  of  his  Fower,  for 
the,  Prefervation  of  their  Liberties,  that  for  the 
future,  they  fhould  have  no  Caufe  to  com- 
plain. 

Then  the  Petition  was  read,  wherein  they  re-  <?he  Pe- 
tite, that  whereas  it  had  been  declared,    and  titim  read. 
enacled,  by  a  Statute  made  in   the  Reign  of 
King  Edw.  I.    entitled,    Staiutum  de  Tallagio 


non  concedendo,  that  no  Tallage  or  Aid  fhould 
be  levied,  but  by  Confent  of  Parliament :  And 
by  a  Statute  of  the  25  Edw.  III.  that  no  Per- 
fon  fhould  be  compelled  to  make  any  Loan 
againft  his  Will,  or  charged  to  pay  any  Bene- 
volence :  And  by  another  Statute,  that  no 
Subject,  fhould  be  compelled  to  pay  any  Tax, 
Tallage,  or  Aid,  without  Confent  of  Parlia- 
ment. Notwithftanding  which,  divers  Perfons 
had  been  required  to  'lend  his  Majefty  feveral 
Sums  of  Money  ;  others  fummoned  before  the 
Council,  and  imprifoned,  for  their  Refufal  : 
And  feveral-  other  Charges  had  been  levied  on 
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the  People,  by  the  Command  of  his  Majefty,  or 
the  Privy-Council  :  And  that,  whereas  by  The 
Great  Charter,  it  is  declared,  That  no  Free- 
man ought  to  be  diffeized  of  his  Lands,  or  Li- 
berties, but  by  the  Laws  of  the  Land  ; 
many  of  the  King's  Subjects  had,  neverthelefs, 
of  late  been  imprifoned,  without  any  Caufe 
fhewn,  and  Bail  refufed  on  their  bringing 
Writs  of  Habeas  Corpus :  And  that  Soldiers  and 
Mariners  had  been  quartered  on  the  King's  Sub- 
jects, againft  their  Will  •,  and  Perfons  had  been 
tried  and  condemned  by  martial  Law,  who  ought  to 
have  had  the  Benefit  of  the  Laws  of  the  Land. 

They  did,  therefore,  humbly  pray,  that  no 
Man  might  be  compelled,  for  the  future,  to 
make  or  yield  any  Gift,  Loan,  Benevolence, 
Tax,  or  fuch  like  Charge,without  common  Con- 
fent  by  Act  of  Parliament :  And,  that  none 
be  called  to  make  Anfwer,  or  to  take  an  Oath, 
or  to  give  Attendance,  or  be  confined,  or  o- 
therwife  be  molefted,  or  difquietcd,  concern- 
ing the  fame,  or  for  Refufal  thereof :  And  that 
no  Freeman,  in  any  fuch  Manner  as  is  before- 
mentioned,  be  imprifoned,  or  detained  j  and 
that  his  Majefty  would  be  pleafed  to  remove  the 
laid  Soldiers  and  Mariners  ;  and  that  his  Peo- 
ple might  not  be  fo  burthened  in  Time  to  come : 
That  the  aforefaid  Commiffions,  for  proceed- 
ing by  martial  Law,  might  be  revoked  and 
annulled  ;  and  that,  for  the  future,  no  Com- 
miffions  of  the  like  Nature  might  iffue  to  any 
Perfon  whatfoever,  to  be  executed  as  aforefaid, 
leaft,  by  Colour  of  them,  any  of  his  Majef- 
ty's  Subjects  fhould  be  deftroyed,  or  put  to  Death, 
contrary  to  the  Laws  and  Franchifes  of  the  Land, 

All  which  they  molt  humbly  prayed  of  his 
moft  '  excellent  Majefty,  as  their  Rights  and 
Liberties,  according  to  the  Laws  and  Statutes 
of  this  Realm  :  And,  that  his  Majefty  would 
alfo  vouchfafe  to  declare,  That  the  Awards, 
Doings,  and  Proceedings,  to  the  Prejudice  of 
of  his  People  in  any  of  the  Premiffes,  fhould 
not  be  drawn  into  Confequence,  or  Example : 
And,  that  his  Majefty  would  alfo  be  gracioufly 
pleafed,  for  the  further  Comfort  and  Safety  of 
his  People,  todeclare  his  Royal  Will  and  Pleafure, 
that  in  the  Things  aforefaid,  all  his  Officers  and 
Minifters  fhould  ferve  him,  according  to  the 
Laws  and  Statutes  of  this  Realm,  as  they 
tendered  the  Honour  of  his  Majefty,  and  the 
Profperity  of  the  Kingdom.  To  which  his 
Majefty  anfwered  by  the  Lord  Keeper. 

The  King  willeth,  that  Right  be  done,  ac- 
cording to  the  Laws  and  Cuftoms  of  the  Realm  • 
and  that  the  Statutes  be  put  in  due  Execution ; 
that  his  Subjects  have  no  Caufe  to  complain  of 
any  Wrong,  or  Opprefiions,  contrary  to  their 
juft  Rights  and  Liberties  •,  to  the  Prefervation 
whereof,  he  holds  himfelf  in  Confcience  as 
well  obliged,  as  of  his  Prerogative. 

Upon  Reading  the  King's  Anfwer,  in  the 
Houfe  of  Commons,  it  appeared  to  be  general- 
ly difliked  •,  and  Sir  John  Elliot  fuggefted,  that 
it  was  Evafive,  and  propofed  the  drawing  up  a 
Remonftrance  of  their  Grievances  •,  among  which 
Doctor  Manivaring's  Sermon  was  mentioned  in 
thefe  Debates,  being  none  of  the  leaft :  The  Com- 
mons thereupon  charged  the  Doctor,  with  ad- 
vancing arbitrary  Doctrines  at  the  Lords  Bar  ; 
and  he  was  fentenced  to  be  ifmprifoned,  fined 
i  ooo  /.  ordered  to  be  fufpended  for  three  Years, 


and  his  Books  burnt  j  and,  that  he  fhould  make    1628. 
a  publick  Acknowledgement  of  his  Faults  at  the  ,4.Car' 1') 
Bar  of  the  Houfe.  ^*-^> 

His  Majefty,  in  the  mean  Time,    fent  two  <fwoMef- 
MefTages  to  the  Houfe,  to  haften  the  Difpatch /«?«/*»* 
of  the  Bufinefs  before  them,  and  not  fpend  their  f^*  Cow- 
Time  in  afperfing  his  Adminiftration  ;    inti -"*""' 
mating,  that  he  fhould  put  an  End  to  the  Sef- 
fion  on  the    nth  Inftant.     Thefe  Meffages  in- 
cenfed  the  Commons  ftill  more ;  and  Sir  John 
Elliot  was  beginning  to  make  fome  Reflections 
on  the  Minifters,  when  the  Speaker  flood  up, 
and   faid,  There  was  a   Command   laid  upon 
him,  not  tofuffer  them  to  proceed  in  this  Man- 
ner :  Whereupon  there  was  a  profound  Silence, 
till  Sir  Nathaniel  Rich  ftood   up,  and  faid,  We 
?nuft  /peak  now*,  or  for  ever  hold  our  Peace.     And 
when  fome  fuggefted,  that  Sir  John  Elliot's  for- 
mer Speeches,  probably,  had  given  his  Majef- 
ty Offence,   the   Houfe  came  to  a  Refolution, 
That  every  Member  of  their  Houfe  was  free 
from  any  undutiful  Speech,  from  the  Beginning 
of  that  Parliament  to  that  Day  :  And  the  Houfe 
was  immediately  turned  into  a  Grand  Commit- 
tee, to  confider  of  the  Safety  of  the  Nation  • 
no  Man  being  fuffgred  to  go  out  of  the  Houfe, 
but  the  Speaker.     In  this  Committee  feveral 7^*  Com~ 
Members,   particularly   Sir  Edward   Coke  and  T"'    , 
Mr.   Selden,  charged  the  Duke  of  Buckingham,  nZklo/ 
with  being  the  Author  of  all  their  Grievances  ;  Bucks, 
which  they  were  putting  to  the  Vote,  when  the  ** the  ^u~ 
Speaker  returned  with  a  Mefiage  from  his  Ma-  *%%£*? 
jefty,    commanding  them   to  adjourn   till  the,.w 
next  Morning  ;  and  that  in  the  mean  Time  all 
Committees  fhould  ceafe. 

The  next  Morning  the  King  fent  them  an- 
other Meffage,  by  the  Speaker,  alluring  them, 
he  never  intended  to  bar  them  of  their  Rights  -, 
but  only  to  prevent  all  fcandalous  Reflections 
on   his  Councils,    and  Actions  pafled  :   This 
Mefiage  not  fatisfying  them,   both  Houfes  ad-  Both  Hen- 
drefifed  his  Majefty  for  a  clear  and  fatisfactory/"  **■ 
Anfwer  to  their  Petition  of  Right.     Whereupon  d£f*  tf*. 
his  Majefty  came  to  the  Houfe  of  Peers,  {June  7.)  Jofe/atit 
and  the  Petition  being  again  prefented  to  h\m,faffory 
he  anfwered,   in  a  parliamentary  way,  Soit  droit  M^rt0 
comme  Heft  defire :  Which  his  Majefty  obferved,  f™  Pet'~ 
was.  a  full  Anfwer  j  and  yet  no  more  than  be  He  gives* 
granted  them  in  the  firft;  for  the  Meaning  of  aftfijto- 
that  was  to  confirm  their  Liberties,  knowing,  fwer- 
according  to  their  own  Proteftations,  that  they 
neither  meant,    or   could,   hurt  his   Preroga- 
tive ;    adding,  that  as  he  had   fhewn  his  Rea- 
dinefs  to  fatisfy  their  Demands  ;  if  this  Parlia- 
ment had  not  a  happy  Conclufion,  the  Sin  muft 
be  theirs  :  And  they  were  fb  good  afterwards, 
to  grant  his  Majefty  five  Subfidies,  and  to  con- 
firm the  five  Subfidies  granted   by  the  Clergy. 
And  now,  it  was  imagined,  all  Differences  were  ' 
compofed  :  But,  a   little  after,    the  Commons  *fht  Com- 
prefented   a  Remonftrance  to  the  King,  fhew-  monspre- 
ing,  that  both  the  Church  and  Commonwealth  fent  a  Re~ 
were  ftill  in  great  Danger,  the  Laws  not  being  f^Q™' 
put  in  Execution  againft  the  Roman  Catholicks  :  Grievan- 
Many  of  whom  were  in  great  Favour  at  Court ;  «*. 
particularly   the  Countefs  of  Buckingham  (the 
Duke's  Mother)  by   whofe    Protection,   their 
Number,    Power,    and   Infolence,   encreafed ; 
That  Arminianifm  was  encouraged   by  Doctor 
Neale  Bifhop  of  Winchefter,  and  Doctor  Laud 
Bifhop  otJBath  and  Wells,  who,  though  Pro- 
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1628.    teftants  in  Appearance,  were  in  Reality  Jefuits  •, 
^^}\  recommending   it  to  the   King,  to  encourage 
painful    Orthodox   Preachers,     obferving    that 
fuch  were  too  much  difcountenanced  :  They  a- 
gain  reminded  his  Majefty,  of  the  illegal  Me- 
thods that  had   been  taken  to  raife  Money  by 
way  of  Loan  •,  reprefented  the  Danger  of  keep- 
ing a  Standing  Army  on  Foot  ;   the  Terror 
they  were   under  from    his  Majefty's  German 
Troops  fOthe  Illegality  of  his  taking  Tonnage 
and  Poundage  •,    the  Mifcarriages  of  the  Ifle  of 
Rhee  ;  the  Weaknefs  of  his   Majefty's  Forts  ; 
the  Deftruction   of  Trade  by  the  French    and 
Spamfh  Privateers  •,  and  the  Lofs  of  the  Sove- 
reignty of  the  Narrow-Seas :    The    principal 
.    r  ,    Caufe  of  all  which  Evils>  they  conceived  to  be 
Duke  of    tne  exceffive  Power  of  the  Duke  of  Buckingham, 
Bucks,  as  and  the  Abufe  of  that  Power  •,  fubmitting  it  to 
the  Ah-    his  Majefty's  Wifdom,  Whether  it  was  fafe  for 
tior  of      himfelf,  or  his  Kingdoms,  that  fo  great  a  Pow- 
er by  Sea  and  Land  fhould  be  repofed  in  him  ; 
intimating,    that  they   could   not  be  fatisfied, 
while   he  remained   in  PofTeffion  of  the  great 
Offices  he  enjoyed,  and  was  continued   in  his 
.         ,  Majefty's  Councils. 

AnfwS? '      ^°  which  the  KinS  an^^red,   He  little  ex- 
peeled  fuch  a  Remonftrance,  after  he  had  pajfed 
their  Petition  of  Right  ;  and  foon  after  he  lent 
them  a  Meflage,  that  he  mould  put  an  End  to 
They  re-     the  Seffion,  the 26th  Inftant  (June  :)  Whereupon 
foivetnan-  tftey  immediately  fet   about    framing   another 
monf-  '     Remonftrance,  againft  the  King's  taking  Ton- 
trance.       nage  and  Poundage  •,  wherein  they  befeech  him, 
to  forbear  receiving  it ;  and,  that  he  would  not 


take  it  ill,  if  his  Subjects  rcfufed  paying  Ton-    i6tS. 
nage  and  Poundage  for  the  future  •,  telling  him,  lS^~Jj 
they  intended  to  prepare  a  Bill,  to  impower  his 
Majefty  to   receive   it,  if  they   had  been  per- 
mitted to  fit  longer. 

But  the  King,  underftanding  they  defigned  to 
clog  the  Bill  with  many  Restrictions,  and  to  con- 
tinue thefe  Duties  but  from  Year  to  Year, 
whereas  his  Predeceffbrs  enjoyed  them  for  Life, 
his  Majefty  did  not  think  fit  to  encourage  the 
Bill  •,  and,  in  order  to  prevent  the  Commons 
prefenting  their  fecond  Remonftrance,  came  to 
the  Houfe  fooner  than,  they  expected*  and  put 
an  End:  to  the  Seffion,  having  firft  made  a 
Speech  to  both  Houfes :  Wherein  he  defired  The  King's 
they  would  obferve,  that  by  granting  their  Pe-  s^eech  °_n 
tition  of  Right,  he  had  not  granted  them  &ny  *hTfa"ki- 
new,  but  only  confirmed  their  antient  Rights  m„f 
and  Liberties :  And  as  for  Tonnage  and  Pound- 
age, k-was  a  Thing  he  could  not  want -;  it  was 
never  intended  to  be  afked  by  them  in  that  Pe- 
tition, nor  did  he  ever  intend  to  part  with  it ; 
of  which  he  directed  the  Judges  to  take  Notice. 
Concluding,  that  the  Houfes  of  Parliament,  nei- 
ther jointly,  or  feparately,  had  any  Power  ei- 
to  make,  or  declare,  a  Law,  without  his  Con- 
fent,  what  new  Doctrines  foever  had  been  taught. 
After  which  the  Lord- Keeper  declared  the  Par- 
liament to  be  prorogued  to  the  20th  ofOffober. 

The  following  Proceedings  relating  to  the  fame 
Subjetl  (viz,)  The  Bailing  of  Gentlemen,  on  bring- 
ing  their  Writs  of  Habeas  Corpus  ',  I  fhall  defer  7ny 
Remarks,  till  I  have  gone  through  thofe  Cafes. 


Stroud'* 
Habeas 

Corpjjs. 
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Proceedings  againft  Wi lliam    Stroud 


Efq; 


ter  Long  Efq;    John  Selden  Efq;    and    others,  ^"^ 
on  bringing  their  Writs  of  Habeas  Corpus,  to  be  bailed 
in  the  Kings-Bench,  in  Eajier  Term,   1629,  $  Car.  I. 


Refufeto 
anfwer,  at 
to  what 
had  been 
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Houfe. 
jindare 
committed. 


THE  Privy-Council,  on  the  3d  of  March, 
1628.  iftued  a  Warrant,  direfted  to  Den- 
zil  Holies  Efq-,  Sir  Miles  Hobart,  Sir  John  Elliot, 
Sir  Peter  Hay  man ;  John  Selden,  William  Coriton, 
Walter  Long,  William  Stroud,  and  Benjamin  Va- 
lentine, Efquires,  commanding  their  perfonal 
Appearance,  before  the  Board,  the  Day  fol- 
lowing :  At  which  Time  Holies,  Elliot,  Cori- 
ton, and  Valentine,  appearing,  and  being  exa- 
mined, concerning  the  Diforders  committed  by 
them  in  the  Houfe  of  Commons,  they  refufed 
to  anfwer,  as  to  any  thing  that  had  been  faid 
or  done  in  their  Houfe,  and  were  thereupon 
committed  -,  and  Warrants  iffued,  for  Sealing. 
up  the  Studies  of  Holies,  Selden,  and  Elliot  : 
Long  and  Stroud  abfeonding  fome  time,  a  Pro- 
clamation was  iflued  for  apprehending  them  ; 
and  they  afterwards  furrendered  :  His  Majefty 
intending  to  proceed  againft  thefe  Gentlemen  in 
the  Star- Chamber,  the  Attorney- General,  by 
his  Majefty's  Directions,  propofed  feveral  Que- 
ries to  the  Judges,  concerning  the  Legality  of 
inch  a  Proceeding  againft  Parliament-Men,  for 
what  had  been  faid  and  done  in  the  Houfe  :  But 
«  being  afterwards  refolved  to  drop  the  Proceed- 

2 


ings  in  the  Star-Chamber,  I  fhall  take  no  fur- 
ther Notice  of  them  here. 

In  the  mean  Time,  the  Prifoners  remaining  They  bring 
in  Cuftody,  Mr.  Stroud  brought  his  Writ  of  ^^ 
Habeas  Corpus,  in  Eajier  Term,  5  Car.  I.  to  be  Corpus, 
admitted  to  Bail  ;  and  appearing  in  the  Court 
of  King's-Bench,  the  Return  of  the  Habeas  Cor-  The  Re- 
pus  was  read,  importing,  that  William  Stroud, tutn- 
Efq;  was  committed  by  Virtue  of  a  Warrant 
under  the  Hands  of  twelve  of  the  Lords  of  the 
Privy-Council ;  which  Warrant  was  in  the  fol- 
lowing Words : 

You  are  to  take  Knowledge,  That  it  is  his  Ma-  The  War- 
jeftfs  Pleafure  and  Commandtnent,  that  you  take  rani  for 
into  your    Cujlody  the  Body  of  William  Stroud,  2ST 
Efq;  and  keep  him  clofe  Prifoner,  till  they  receive 
other   Order,  either  from   his   Majefty,    or   this 
Board  :  For  fo  doing,  this  fhall  be  your  Warrant. 
Dated  2  April,  1629.  and  directed, To  the  Marjhal 
of  the  King's  Bench,  or  his  Deputy. 

That  he  was  ahb  detained  in  Prifon  by  Virtue 
of  a  Warrant  under  his  Majefty's  Hand,  of  the' 
following  Tenor  : 

C.  R. 
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C.  R. 

Whereas  you  have  in  your  Cuftody  the  Body  of 
William  Stroud,  Efq;  by  Warrant  of  the  Lords 
of  our  Privy-Council,  by  our  fpecial  Command, 
you  an  to  take  notice,  that  this  Commitment  was 
for  notable  Contempts  by  him  committed  againft 
our  Self  and  our  Government,  and  for  ftirring  up 
Sedition  againft  Us,  for  which  you  are  to  detain 
him  in  clofe  Cuftody,  and  to  keep  him  llofe  Prifo- 
ner,  until  our  Pleafure  be  farther  known  concern- 
ing his  Deliverance. 

Given  at  Greenwich,  7  May,   1629. 
in  the  fifth  Year  of  our  Reign. 

Directed,  To  the  Marfhal  of  our  Bench  for  the 
Time  being;  who  returned,  Et  hce  funt  caufce 
captionis  C5?  detentionis  prceditl.  Gulielmi  Stroud. 

Walter  Long  Efq-,  brought  his  Writ  of  Habeas 
Corpus  alfo,  at  the  fame  Time,  whofe  Cafe  was 
exactly  the  fame. 

Mr.  AJk,  of  Counfel  with  Mr.  Stroud,  ar- 
gued, diat  that  the  Return  was  inefficient ;  for 
the  firft  Warrant  mentioned  in  it,  being  from 
the  Lords  of  the  Council,  ihewed  no  Caufe  of 
Commitment,  which  was  exprefly  contrary  to 
the  Refolution  of  Parliament,  and  the  Petition 
of  Right  granted  by  this  King :  And  that 
the  fecond  Warrant  by  the  King  Was  in- 
sufficient 5  becaufe  the  King  himfelf  could  im - 
prifon  no  Man:  He  objected  alfo,  that  the 
Commitment  was  too  general  and  uncertain, 
being  for  notable  Contempts :  There  were  Con- 
tempts, he  faid,  of  various  Natures,  and  it 
appeared  not  to  the  Court,  of  what  kind  this 
Contempt  was  ;  and,  as  to  the  Word  notable, 
every  Contempt  againft  the  King  was  notable. 
The  Words,  againft  our  Government,  were  like- 
wife  uncertain ;  a  Contempt  of  any  Court  be- 
ing a  Contempt  of.  the  King  and  Government. 
The  Words,  for  ftirring  up  Sedition  againft  Us, 
he  obferved,  likewife,  were  indefinite  and  ge- 
neral :  This  Term  was  generally  ufed  adjective- 
ly,  as  tor  feditious  Books,  or  feditious  News.  The 
Statute  of  1  and  2  Phil.&  Mar.  fays,  If  any 
Perfon  fpeak  any  falfe,  feditious,  or  flanderous 
Hews  of  the  Queen,  he  fhall  lofe  his  Ears, 
and  pay  a  Fine  of  100/.  So  that  the  Penalty  of 
fuch  Sedition,  was  but  a  Fine,  which  is  no  Caufe 
of  Imprifonment  without  Bail :  And  what  was 
the  Sedition  intended  here,  was  not  to  be  ga- 
thered from  the  Words,  they  were  fo  general : 
As  to  the  Words  againft  Us,  they  were  redun- 
dant ;  for  every  Sedition  was  againft  the  King ; 
and  having-  cited  feveral  Cafes,  to  mew  that 
Pleadings  had  been  held  vicious  for  the  Genera- 
lity and  Uncertainty,  as  the  1 8th of  Edw.  III. 
where  a'  Man  was  indicted  quia  furatus  eft  e- 
quumy  and  did  not  foy  felonice  ;  whereupon  it 
was  adjudged  ill,  29.  Aff.  45.  A  Man  was  in- 
dicted, for  that  he  was  communis  latro ;  and  the 
Indictment  held  vicious,  becaufe  it  was  too  ge- 
neral :  He  concluded  with  the  Cafe  of  Peak  and 
Paul,  Hil.  33  Eliz.  where  the  Defendants  faid 
of  the  Plaintiff,  Thou  art  a  mutinous  and  fediti- 
ous Man,  and  maintaineft  Sedition  againft  the 
Queen  j  and  the  Words  were  adjudged  not  acti- 
onable. 

Wlr.Mafon,  of  Counfel  with  Mr.  Long,  alfo 
argued,  That  a  Commitment  by  the  King, 
without  fhewing  Caufe,  could  not  be  good,  fince 
his  Majefty's  granting  the   Petition  of  Right, 
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But  what  he  principally   infilled  on,  was^  that     1629. 
Sedition  Was  not  any  determined  Offence  in  our  5  ^ar-*\ 
Law  •,  there  was  no  Crime  in  Law  called  Sedi-  x~^^>^ 
turn :  That  the  Civilians  defined  it  to  be  Seditio, 
or feceffio,cumpars  Republics  contra  partem  infurgit : 
So  that  Sedition,  according  to  them,  was  no- 
thing but  Divifion  :  That  Bratlon  and  Glanvile 
ufed  the  Word,  Sedition,  generally  :  That  25 
Edwi  IIL  which  declared  what  Offences  mould 
be  Treafon,  did  not  mention  Sedition  arhongft 
them,  and,  confequently,  Sedition  could  not  be 
interpreted  Treafon  at  this  Day.     To  raife  Tu- 
mults was  Sedition  *  and  yet  one  guilty  of  this 
Offence,  was  indicted  only  for  a  Trefpafs,  Trin. 

21  Edw.  III.  Rot.  23.  B.  R.  Garbart's  Cafe. 
Pope  was  appealed  by  the  Wife  of  J.  S.  becaufe 
he  felonioufly  and  ieditioufly  murdered  J.  S. 
from  whence  it  appeared,  that  Sedition  was  not 
to  be  taken  as  a  Subftantive  •,  but  might  be  ap- 
plied adjectively  to  Treafon*  Trefpafs,  or  o- 
ther  Offences.  The  35  Eliz.  cap.  1.  is  made 
againft  feditious  Sectaries,  that  abfent  them- 
felves  from  Church,  the  Penalty  whereof  was 
10/.  per  Month.  And  Coke  4.  13.  Lord  Crom- 
well's, Cafe,  the  Word  Seditious  is  referred  to 
Doftrine  *  from  whence  it  appeared  the  Word 
was  varioufly  taken,  according  to  the  Subject 
treated  of:  That  there  were  Offences  of  a  high- 
er Nature  than  Sedition,  that  were  not  Treafon. 
17  R.  II.  cap.  8.  Infurrections  of  Villains  and 
others,  is  made  Treafon*  which  ihewed,  that 
before  that  Act  it  was  not  Treafon*,  and  that 
Act  was  repealed.  By  the  Statute  of  3  &  4 
Edw.  VI.  cap.  5.  To  affemble  the  People  to 
alter  the  Laws,  is  made  Treafon,  if  they  con- 
tinue together  an  Hour  after  Proclamation  made  *, 
but  if  they  difperfe  upon  Proclamation  made,  it 
is  not  Treafon  :  And  if  the  ftirring  up  Sedition 
againft  the  King,  was  not  Treafon,  there  could 
be  no  Colour  for  detaining  his  Client,  Mr.  Long, 
in  Prifon  *  and  therefore  he  prayed,  he  might 
be  difcharged. 

Berkley,   the  King's   Serjeant  on  the  other  Berkley'/ 
Side,  argued,  That  a  Commitment,  either  by  -^g»*»«*» 
the  King,   or  the  Privy- Council,   was   good  :  £j£  Jjf* 
It  was  every  Day's  Experience.    33  Hen.  Vl.tfoRe- 
28.  Poignes's    Cafe   was   exprefs    in    it:   The  turn. 
Petition  of  Right  alfo  admitted,  they  might  com- 
mit: The  Grievance  there  was,  becaufe  the  par- 
ticular Caufe  of  Commitment  was  not  expreffed.    . 
It  was  not,  indeed,   fit  for  the  King  in  Perfon 
to  arreft  a  Man  ;  but  he  might  command  an- 
other to   do  it.     This   Imprifonment,    before 
Conviction,  is  not  a  Punifhment  for  any  Of- 
fence, but  rather  an  Arreft,    or  Reftraint,  to  * 
prevent  further  Inconveniences.     14  Hen.  VII. 
8.  A   Juftice   of  Peace    may   arreft   Men   ri- 
otoufly  affembled,    for  Prevention    of  further 
Mifchief.    If  a  Houfe  was  on  Fire,  every  Man 
might  pull  down  the  next,  to  prevent  further 
Dammage  :  So,  where  there  were  Incendiaries  in 
the  State  -,  they  ought  to  be  reftrained  and  fup- 
preffed,  left  others  fhould  be  ftirred  up  by  them 
to  fubvert  the  Government.    22  Aff.  §6.  and 

22  Edw.  IV.  45.  In  falfe  imprifonment,  the 
Defendant  juftified,  becaufe  the  Plaintiff  was 
mad,  arid  out  of  his  Wits,  and  having  done 
fome  harm,  he  bound  and  beat  him,  to  avoid 
farther  Harm ;  and  the  Justification  was  held 
good :  So  in  Matters  of  Government,  to  avoid 
Commotions,  the  King  ought  to  ufe  his  coer- 
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1 629.  cive  Power  againft  Men  that  are  enraged,  left 
V^J"  they  throw  all  into  Confufion. 
^^v"v^  As  to  that  Objection,  that  the  Return  was  ge- 
neral, and  uncertain,  he  obferved,  That  the 
Counfel  for  the  Prifoners  had  divided  the  Words 
of  the  Return,  which  was  an  offering  Violence 
to  it  •,  for  an  Expofition  ought  not  to  be  made 
by  Fractions,  but  upon  the  whole  Matter: 
Though  the  ftirring  up  Sedition  againft  Us,  might 
be  but  an  Offence  fineable  •  yet,  joined  with  the 
former  Words,  fhewed  it  to  be  an  Offence  of 
the  higheft  Nature  ;  and,  although  Sedition  it- 
felf  might  be  too  general  an  Expreflion,  yet, 
where  it  was  Sedition  againft  Us  and  our  Govern- 
ment, it  was  particular  enough,  and  could  not 
be  mifunderftood  :  And,  befides,  this  being  in 
the  Cafe  of  a  Return  upon  a  Habeas  Corpus, 
fuch  a  precife  Certainty  was  not  required  as  in 
Indictments  and  Pleadings  -,  therefore  that 
Objection,  that  Sedition  was  not  a  Law  Term, 
and  that  no  Indictment  for  Sedition  generally 
was  ever  feen,  was  of  no  Weight,  though  in 
fome  Cafes  an  Indictment  for  Sedition  might  be 
good  ;  for  it  might  amount  to  Treafon.  He 
agreed  in  Peak's  Cafe,  that  for  the  Words,  fe- 
ditious  Fellow,  no  Action  lay  ;  becaufe  thofe 
Words  did  not  imply  an  Act  done,  but  only 
an  Inclination  to  do  it :  But,  if  a  Man  had  ut- 
tered Words,  importing,  that  Perfon  had  com- 
mitted Sedition,  they  would  be  actionable,  as 
was  refolved  in  Philip's  and  Badbfs  Cafe, 
24  Eliz.  Coke  4.  19.  Thou  haft  made  a  feditious 
Sermon,  and  moved  the  People  to  Sedition  this 
Day,  adjudged  -a&ionable  :  He  agreed  to  Gar- 
boyl's  Cafe,  &V.  for  in  thofe  Cafes  Sedition  was 
only  taken  adjectively,  and  fhewed  an  Inclination 
only  to  do  a  feditious  Act  •,  and  fo  Sedition 
might  be  applied  to  other  Offences  befides  Trea- 
fon :  That  the  Word  Sedition  is  found  in  fe- 
veral  Statutes  •,  and  Braclon,  in  his  Book  ~De  Co- 
rona, fays,  If  any  by  rafh  Attempt,  plotting 
the  King's  Death,  fhould  act  or  caufe  any  Act, 
to  the  Sedition  of  the  Lord  the  King,  or  of  his 
Army,  it  is  Treafon  :  And  Glanvile  fzys,  To  do 
any  Thing  in  Sedition  of  the  Kingdom,  or  of  the 
Army,  is  High  Treafon.  And  Britton,fol.  16. 
It  is  High  Treafon  to  difinherit  the  King  ;  and 
Sedition  tendeth  to  the  Difinheritance  of  the 
King  :  From  whence  it  appears,  that  the  Word 
Sedition  is  no  Stranger  to  our  Law  ;  and,  that 
fuch  Sedition  as  fevers  the  People  from  the 
King,  is  Treafon:  That  the  Sedition  men- 
tioned in  the  Return  might  be  High  Treafon, 
and  yet  the  King  might  make  it  an  Offence 
fineable  :  For  he  might  profecute  the  Offender 
in  what  Manner  he  pleafed  •,  and  if  it  was  Trea- 
fon, the  Offender  was  not  bailable:  That  the 
Word  Sedition  was  never  taken  in  a  good  Senfe ;  it 
was  always  coupled  with  Treafon,  Rebellion, 
Infurrection,  and  fuch  heinous  Offences  ;  and 
therefore  prayed,  thePrifoner  might  be  remanded. 
Little-  In  Trinity  Term,  5  Car.  I.  Mr.  Selden  being 

ton  t  Jr-  jn  jjkg  Manner  brought  into  the  Court  of  King's 
Mr'sd- r  Bench,  by  Habeas   Corpus,  and   his  Cafe  being 
den.         exactly     the  fame  with    that  of  Mr.  Stroud, 
Mr.  Littleton,  (aftewards  Lord  Chief  Juftice  of 
the  Common-Pleas,  and  Lord  Keeper)  of  Coun- 
fel with  Mr.  Selden,    moved,    that  his    Client 

might  be  bailed.— He  faid,  he  did  admit 

that  the  King  might  commit  a  Man  ;  and  that  a 
Man  committed  by  the  King  was  not  reple- 


vifable  by  the  Sheriff,  but  he  was  evidently  bail-     li- 
able by  that  Court,  as  appeared  by  the  Petition  5  Car  * 


of  Right,  and  the  Anfwer  to  it ;  and  therefore 
he  fhould  labour  that  Point  no  further :  But  lay 
down,  as  a  Ground  of  his  following  Argu- 
ment, that  as  Offences  were  of  two  Natures, 
either  Capital,  or  as  Trefpaffes  •,  fo  they  were 
punifhed  in  two  Manners,  viz.  Capitally,  or  by 
Fine,  or  Imprifonment.  For  Offences  of  the 
firft  Kind,  fuch  as  Treafon,  and  the  like,  Im- 
prifonment was  was  only  for  the  fafe  Cuftody 
of  the  Offender  -,  but  for  Mifdemeanors  of  the 
fecond  Nature,  Imprifonment  was  impofed  on 
him  as  a  Punjfhment.  Then  he  laid  it  down 
as  a  Ground,  That  no  Freeman  that  is  impri- 
foned,only  for  Mifdemeanors  before  Conviction, 
could  be  detained  in  Prifon  without  Bail,  if 
it  was  offered ;  unlefs  in  fome  particular  Cafes, 
where  it  was  ordained  by  a  particular  Statute. 

That  the  Warrant  of  the  Privy-Council, 
which  fignified  the  King's  Pleafure  to  commit 
the  Prifoner,  might  be. a  good  Ground  for  his 
Commitment  ;  but  it  was  no  Ground  for  de- 
taining him  without  Bail  :  And  this  the  King 
had  acknowledged,  as  the  antient  Right  of  the 
Subject,  in  the  Petition  of  Right,  and  there- 
fore was  not  now  to  be  difputed :  That  the 
Warrant  of  the  King,  as  certified  in  the  Re- 
turn, contained  no  fufficjent  Caufe  for  detain- 
ing thePrifoner  :  Thefdle  Queftion  was,  If  the 
Return  contained  in  it  any  Capital  Offence  ;  for  if 
it  contained  only  a  Trefpafs,  or  Mifdemeanor, 
then  the  Party  was  bailable.  Then  he  confider- 
ed  the  feveral  Parts  of  the  Return  ;  the  firft 
Part  whereof  was,  For  notable  Contempts  by  him. 
committed  againft  our  Self,  and  our  Government : 
But  all  Contempts,  he  obferved,  were,  mediately 
or  immediately,  againft  the  King,  and  his  Go- 
vernment ;  and  the  Word  notable,  fignified  no 
more  than  notorious  and  manifeft  :  It  was  but 
an  emphatical  Expreflion  of  the  Nature  of  the 
thing,  and  altered  it  not.  Againft  Us:  All  Riots, 
Routs,  Batteries,  and  Trefpaffes,  were  againft 
the  King's  Crown  and  Dignity  •,  and  the  Na- 
ture of  the  Contempt  ought  to  be  expreffed, 
that  the  Court  might  judge  thereof:  For  Con- 
tempts in  general,  before  Conviction,  the  Party 
could  not  be  imprifoned  without  Bail. 

The  fecond  Part  of  the  Return  was,  for  ftir- 
ing  up  Sedition  againft  Us,  which  the  other  Side 
had  faid,  was  ever  taken  in  the  worft  Senfe  : 
That  was  true;  but  it  did  not  follow  from 
thence,  that  the  Party  which  committed  it,  was 
not  bailable.  Sedition,  in  this  Return,  muft  be  un- 
derftoodtobe  either  as  Trefpafs,  or  High  Trea- 
fon :  He  fhould  confider,  therefore,  1 .  In  what 
Senfe  the  Word  Sedition  was  ufed.  2.  How  it 
fhould  be  expounded  here  ;  and  3.  what  Senfe 
the  Words  againft  Us  fhould  have  here. 

That  Sedition  was  not  to  be  found  in  the  Divi- 
fion  of  Offences  in  our  Law,  but  as  it  was  mingled 
and  coupled  with  other  Offences :  Routs,  Riots, 
and  unlawful  Affemblies,  were  much  of  the  fame 
Nature  with  it,  and  well  expreffed  the  Nature 
of  Sedition  :  That  the  Englifh  Word  was  taken 
from  the  Latin,  Seditio,  which  was  ufed  in  the 
Bible,  by  Poets,  Hiftorians,  and  Orators,  for 
Tumult,  Uproar,  or  confufed  Noife  :  In  Ta- 
citus, it  fignified  a  Mutiny  of  the  Army,  when 
they  repined  againft  their  Captain.  In  Italian, 
the  elder  Son  of  Latin,  Sedition  and  Difcord 
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were  all  one.  In  the  Bible  Seditio  is  tranflated 
chiding,  or  murmuring  ;  In  feditione  Corah,  is 
enalifhed,  In  the  Company  of  Corah  :  Facia 
eft  ergo  feditio  in  Ephraim,  is  tranflated,  The 
Men  of  Ifrael  gathered  themfelves  together  :  In 
Acts  xv.  2.  Facia  eft  ergo  Seditio,  is  tranflated, 
Dijfenfion,  and  Difputation  ;  and  Atls  xxv.-  5. 
Tertullus,  the  Orator,  accufes  Paul,  for  moving 
Sedition ;  and  the  fubfequent  Words  are, 
a  Ring-Leader  of  the  Seel  of  the  Pharifees  ;  fo 
that  his  Sedition  was  but  a  Schifm  :  The  Lord 
Bacon  has  an  Effay  on  Sedition,  the  Title  where- 
of is,  Of  Seditions  and  Tumults  ;  which  fhewed 
they  were  of  the  fame  Nature.  And  there  is  a 
Prayer  in  the  Litany,  From  Sedition  and  Herefy, 
&c.  where  Sedition  fignifies  Schifm,  or  the  be- 
ing of  a  Sect.  In  like  manner,  in  the  Act  againft 
Lollards,  2  Hen.  IV.  cap.  16.  Sedition  is  taken 
for  Diffenfion  and  Divifion  in  Doctrine,  which 
is  not  madeTreafon  by  that  Statute.  1  Phil.  & 
Mar.  againft  feditious  Words,  makes  thePunifh- 
ment  only  Pillory,  ora  Fine  of  100/.  13  Eliz.c.2. 
makes  the  feditious  bringing  in  of  the  Pope's  Bulls 
Treafon,  which  implies  it  was  not  fo  at  Common 
Law.2  3  Eliz.c.  2.  enacts,  Thatwriting,orprinting 
any  Book,  containing  feditious  and  flanderous 
matter,  to  the  Hiring  up  Rebellion,  was  Felony  ; 
and  in  an  Indictment  on  that  Statute,  Coke's 
Entries,  f.  352,  353.  there  are  the  Words  Re- 
bellionem  &  feditionem  movere ;  and  yet  it  was 
but  Felony. 

Mich.  33  Eliz.  Cawdry's  Cafe,  Coke's.  5th  Re- 
port, p.  1.  Sedition  and   Schifm  are   defcribed 
thus :  As  Schifm  is  a  Separation  from  the  Uni- 
ty of  the  Church,  fo   Sedition  is  a  Separation 
from  the  Unity  of  the  Commonwealth  :  And 
another  Author   fays,  a  feditious  Perfon  differs 
from  a ;  Schifmatick  ;  becaufe  the  one  oppofeth 
the  Spiritual  Truth,  the  other  the  Temporal  : 
And,  as  Schifm  of  itfelf  is  not  Herefy,  fo  Se- 
dition, without  other  Adjuncts,  is  not  Treafon : 
And  whereas  it  is  objected,  that  both  Braclon 
and  Glanvile  made  Sedition  Treafon :  He  grant- 
ed it  i  but  they  were  obfeure  :  Thefe  Authors 
neither  remembered  Law  nor  Language  :  And 
jhall  that  which  fignifies  feditio  Regis,  or  tu- 
multus- Regis,  be  the   fame  in  Senfe  withy^z- 
t'w  contra  Regem  ?   Though  thefe  Authors  rec- 
kon Sedition   amongft  the  Crimes    Igfte  Ma- 
jeftatis,  they  were   old  and^  obfolete,   and  not 
looked  upon  as  Authorities  in  Law  ;  as  in  pi. 
356.  and  Coke  8.  35.    But,  if  they  were,  they 
had  them  fometimes  on  their  Side  ;  for  Glanvile 
fays,  in  his  fourth  Book,  That  a  Man  accufed 
of  fuch  a  Crime  fhall  be  bailed.     And  Braclon 
fays,  If  no  Accufer  appears,  they  fhall  be  fet  at 
Liberty  :  Hengham  alfo  reckons  the  Breach  of 
the  Peace  amongft  the  Crimes  Icefce  Majeftatis ; 
fo  does  Glanvile,  and  Fleta,  a  Follower  of  Brac- 
ton,  who  tranferibes  from  him,  and  calls  Sedition 
Seduclionem   of  the   Lord  the    King.     By  the 
Civil  Law,  indeed,  which  is   much  cited   by 
thofe  old   Authors,    Sedition  is  Treafon ;  but 
we  are  not  governed  by  the  Civil  Law  :  And  he 
confidently   affirmed,  that  there   could  not  be 
fhewn  any  Record,  Book,  or  Statute,  after  the 
making  of  the  Statute  of  25  Edw.  III.  in  which 
Sedition  is  taken  to  be  a  Capital  Offence  :  But 
admitting  that  Sedition  imported  a  greater  Of- 
fence than  a  Tumult,  yet  there  was  no  Colour 


the  25  Edw.  III.  which  had  afcertained  what  1629. 
fhould  be  Treafon :  Befides,  the  Words  rai-  5  Car  r 
fing  Sedition  againft  Us,  could  not  be  intended  ^^v^-' 
Treafon  ;  for  if  it  had  been  fo,  the  King  would 
not  extend  a  Fault  beyond  the  Magnitude  there- 
of, fo  he  would  give  to  every  Offence  its  true 
and  genuine  Name:  The  King  ftiles  himfelf 
Us  in  his  Writs  •,  and  every  Difobedience  to  a 
Writ  may  be  ftiled  Sedition  againft  Us  :  Riots, 
Routs,  and  unlawful  Affemblies,  might  well  be 
called,  Sedition  againft  us  :  But  for  fuch  Offences, 
a  Man  mail  not  be  reftrained  of  his  Liberty 
upon  an  it  may  be.  That  fuch  a  Return  was  ne- 
ceffary,  by  which  the  Court  might  be  truly  in- 
formed of  the  Offence  ;  for  the  Writ  of  Ha- 
beas Corpus  was,  to  fubmit  and  receive  what  the 
Court  fhould  ordain.  Though  he  v/ould  not  af- 
firm, that  it  ought  to  be  as  certain  as  an  Indict- 
ment ;  yet  out  of  the  Return  the  Subftance  of 
the  Offence  ought  always  to  appear :  The  Re- 
turn ought  to  have  fo  much  Certainty  in  it,  that, 
if  it  be  falfe,  the  Party  grieved  may  have  his 
Action  on  the  Cafe  :  And,  that  the  Court  may 
judge  of  the  Legality  of  theCaufe. 

Then  he  confidered  the  Parts  of  the  Return 

as  they  were  coupled  together for  notable 

Contempts  by  him  committed  againft  Our  Self,  and 
Our  Government,  and  for  ftirring  up  Sedition  a- 
gainft  Us.     Here  the  King  joins  Sedition  with 
notable  Contempts  ;  and  in  d  manner  fays,  that 
Sedition  was  one  of  thofe   notable  Contempts 
mentioned  in  the  firft  Part  of  the  Return  ;  fo 
that  he  made  it  but  a  Contempt.     Then  as  to 
the  Generality  and  Uncertainty  of  the  Return. 
M.  9Edw.  III.  Roll.  39.  B.  R.  Peter  Rufffel'i 
Cafe  is  exprefs  in  the  Point.    The  Return  was, 
that  he  had  committed  divers  Seditions  againft 
our  Lord  the  King  •  and  for  that  Caufe  he  was 
detained,  and  no  other  :  And  becaufe  the  Re- 
turn  mentioned  not,  what  Sedition  in  fpecial, 
he  was  bailed,  but  not  difcharged:    And  he  de- 
fired  the  Bailment  of  the  Prifoner  only,  and  not 
his  Deliverance.    He  defired  alfo,  it  might   be 
obferved,  that,  in  Ruffel's  Cafe,  there  was  an  ac- 
tual  Sedition  raifed  againft    the  King  ;   here 
the  Prifoner  was  only  charged  with  ftirring  up 
Sedition.     33  Eliz.  it  was  refolved  by  all  the 
Judges  of  England,  as  appears  by  Judge  Ander- 
fon's  Book,  which  was  produced  in  Parliament, 
3  Car.  That  all  Men  committed  by  the  Privy- 
Council   are  bailable,  if  the   Commitment  be 
not  for  High- Treafon  :  And  had  the  Accufation, 
mentioned  in  Ruffel's  Cafe  of  Sedition,  been  an 
Accufation  of  Treafon,  the  Judges  ought  not 
to  have  bailed  him  of  Right :  And  he  ftill  in- 
fifted,  That  the  Prifoner  being  committed  be- 
fore Conviction  of  any  Offence,   and  it  being 
impoffible  to  underftand  this  Offence  to  be  Trea- 
fon,  was  baileable  here  ;   for  which  he  offered 
two  further  Reafons  :   1 .  The  Return  here  was 
for  Sedition,   and  there  was  an  Information  in 
the  Star- Chamber  againft  the  Prifoner  for  fedi- 
tious Practices  againft  the  King  and  his  Govern- 
ment :   Though  he  did  not  affirm  they  were  the 
fame  Offence,    there  was  a  Probability  they 
were  the  felf-fame  •,  and,  if  they  were  the  fame, 
the  Sedition  here  intended  was  not  Treafon,  and 
fo  the  Party  was  bailable  :  2 .  The  Prifoner  was 
ready  at  that  Bar,  the  laft  Term,  and  a  Grand- 
Jury  and  the  King's   Counfel  prefent ;  and  yet 


to  fay  it  was  Treafon,  it  not  being  contained  in    no  Indictment  was  preferred  againft  the  Prifoner: 
2  •  Which 
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1619.     Which  induced  him  to  be  of  Opinion,  that  the 
j  Car.  I.  offence  mentioned  in  the  Return  was  not  Trea- 
fon,  or  fo  great  as  was  pretended  ',    and,   upon 
the  whole4  concluded,  that  the  Prifoner  ought 
to  be  bailed. 
The  rejl  of     Sir  Miles  Hobart,  and  Benjamin  Valentine,  and 
the  Prifo-  jDenzil  Holies,  Efquires,    being  brought  to  the 
vers  rely  on  ga^  ^  fame  p.^  j^  virtue  of  their  refpective 
tleron'j     Writs   of  Habeas   Corpus,  would  not  give  the 
Argument.  Court  the  Trouble  of  hearing  their  Counfel,  but 
all  declared,  they  would  rely  upon  the  Argu- 
ment made  by  Mr.  Littleton. 
neAt-         Sir  Robert  Heath,  Attorney-General,  argued, 
torney-Ge-  on  the  other  Side,  that  the  Return  was  good, 
neral's  At-  ancj  tne  Prifoners  ought  not  to  be  bailed  ;  for 
fcTtheSuf- tnat  within  the  Return,  there  appeared  good 
fdewyof   Caufe  of  their  Commitment,  and  of    their  de- 
the  Return,  taining  alfo.      The  firft  Warrant,  indeed,  was 
general  ;  that  it  was  by  the  Command  of  the 
King  ;  and  this,  in  former  Times,  was  held  a 
good  Return,    when  due  Reverence  was  paid 
to  Government ;  but,  tempora  mutantur.    How- 
ever, he  was  ftill  of  Opinion,    that  the  firft 
Commitment  might  be  general  ;    for  if,   upon 
Commitment,  the  true  Caufe  fhould  be  revealed 
to  the  Goaler,  the  Fact  would  be  divulged,  and 
the   Accomplices  efcape  Puniihment.     When 
the  Caufe  was  returned  into  Court,    more  Cer- 
tainty was  requifite  ;  for  then,  as  had  been  ob- 
jected,   fomething  ought   to  be  exprefled,  to 
which  the  Party  might  anfwer,  and  upon  which 
the  Court  might  ground  their  Judgment.     And 
to  prove  this,  the  Petition  of  R  ight  had  been 
infifted  on  ;  though  he  did  not  think  the  Law 
was  altered  by  that  Petition.      The  Law  re- 
mained as  before,  as  appeared  by  the  King's 
Anfwers  to  it,  and  by  the  King's  Speech,  the 
26th  of  June,  1628.  where  he  fays,  It  mufi  not 
be  conceived,  I  have  granted  any  new,    but  only 
confirmed  the  antient  Liberties  of  my  Subjects ; 
and  the  People  ought  not  to  ftretch  the  Words 
beyond  the  King's  Intention.     The  Opinion  of 
the  Sages  of  the  Law  formerly  was,  that  a  Per- 
fon  committed  by  the  Command  of  the  King, 
or  Council,  without  Caufe  fhewn,  was  not  bail- 
able.     The  firft  Commitment  was  always  held 
to   be  lawful,    although  it  was  by  a  Juftice  of 
Peace,  or  a  Conftable,  and  general  :  But  here 
was  a  Commitment  by  the  Council,  and  a  par- 
ticular Caufe  returned,    fufficient  for  detaining 
the  Prifoners. 

It  had  been  objected,  indeed,  that  Sedition 
was  not  a  Word  known  in  our  Law  ;  but  it 
could  not  be  mifunderftood  in  this  Place,  where 
it  was  for  furring  up  Sedition  againfl  Us.  The 
Word  had  various  Acceptations,  'twas  true,  ac- 
cording to  the  Subject  treated  of  :  But  here  the 
Words  againft  Us  fixed  the  Senfe.  Mr.  Little- 
ton had  fhewn,  how  'Tacitus  ufed  it,  and  the 
Acceptation  of  this  Word  in  feveral  Places  of 
Scripture,  which  Mr.  Attorney  conceived  made 
for  him,  as  Numb.  xx.  3.  populi  verft  funt  in  fe- 
ditionem,  where  feditionem  is  englifhed  murmur- 
ing ;  and  the  Fact  was  evidently  High-Treafon, 
againft  their  Governor,  and  againft  God  him- 
felf. Numb.  xxvi.  9.  In  feditione  Corah,  it  was 
manifeft  there  was  a  great  Infurrection.  Judg. 
xii.  1.  FaSta  eft  ergo  feditio  in  Ephraim,  the 
Ephraimites  rofe  againft  Jephtha,  who  was  then 
their.  Judge  and  Governor,  and  confequently 
were  in  ..Rebellion.    A8s  xix.  40.  The  Town- 


Clerk  there  knew  not  how  to  anfwer  for  that   l6l9- 
Day's  Sedition,    or  Infurrection.     Ails  xxiv.  5.  *   At' 
Tertullus  accufed  Paul  of  Sedition,    as  a  pefti-  *j/*«^-' 
lent  Fellow,    and  an  Enemy  to  the  Govern- 
ment, though  in  reality  he  taught  the  Gofpel. 

It  had  been  objected,  that  if  Sedition  was  a 
Capital  Offence,  it  mult  be  Treafon  ;  but  as  it 
was  not  comprifed  within  the  Statute  of  25 
Edw.  III.  it  could  not  be  Treafon.  To  which 
he  anfwered,  that  upon  an  Indictment  for 
Treafon,  fuch  a  Sedition  as  this  might  be  given 
in  Evidence,  and  perhaps  prove  Treafon.  The 
Return  was  net,  that  he  was  feditious,  which 
fhewed  only  an  Inclination ;  but  that  he  ftirred 
up  Sedition,  which  might  be  Treafon,  if  the 
Evidence  would  bear  it.  Then  he  cited  a  great 
many  Acts  of  Parliament,  where  the  Word  Se- 
dition was  ufed  •,  and  fhewed,  that  it  was  al- 
ways coupled  with  Infurrection,  or  Rebellion, 
which  proved,  that  Sedition  was  a  Word  well 
known  in  our  Law,  of  dangerous  Confequence, 
and  which  could  not  be  expounded  in  a  good 
Senfe:  And  from  thefe  Statutes  it  appeared, 
that  there  was  but  a  narrow  Difference,  between 
Sedition  and  Treafon,  if  there  was  any  Diffe- 
rence at  all. 

It  was  objected  alfo,  he  obferved,  that  every 
Imprifonment  was  for  Cuftody,  or  Punifhment ; 
and  if  it  was  for  Cuftody,  the  Party,  upon  ten- 
dering fufficient  Bail,  was  bailable :  But  this 
was  not  always  true  ;  for  Imprifonment  for  Cu- 
ftody was  for  two  Intents  ;  one,  that  the  Party 
which  had  offended,  fhould  not  avoid  the  Judg- 
ment of  the  Law.  2.  That  he  fhould  do  no 
Mifchief  in  the  Interim,  before  his  Trial :  And 
though  it  had  been  faid,  that  the  Party  bailed 
was,  notwithftanding,  imprifoned,  he  denied  it : 
Nor  fhould  the  Bail  fuffer  the  like  Punifhment 
as  ought  to  have  been  inflicted  on  the  Party ; 
the  Bail  could  only  be  imprifoned.  Serjeant 
Berkley  had  juftly  called  a  feditious  Man,  an 
Incendiary  in  the  Government  •,  and,  as  a  com- 
mon Incendiary,  fuch  a  one  ought  to  be  re- 
ftrained  of  his  Liberty.  A  mad  Man  might 
be  reftrained,  on  account  of  the  Hurt  he  might 
do  himfelf,  and  others,  while  he  was  at  Liber- 
ty :  A  feditious  Man  was  a  mad  Man  in  the 
publick  State  and  Commonwealth,  and  there- 
fore ought  to  be  reftrained :  A  Leper  might 
be  imprifoned,  left  his  Leprofy  fhould  infect 
others.  The  Infection  of  Sedition  was  as  dan- 
gerous as  any  Difeafe,  and  therefore  it  was  not 
wife,  or  fafe,  to  fet  feditious  Men  at  Liberty, 
by  admitting  them  to  Bail. 

And  though  RuJJel's  Cafe,  M.  9.  E.  3. 
Roll.  39.  had  been  objected  to  be  in  Point,  it 
was  not  to  the  Purpofe  -,  for  the  Commitment 
was  by  a  Juftice  of  North-Wales  ;  and  the  Party 
was  accufed  of  Seditions  and  Indecencies, where 
the  latter  Word  qualified  the  former :  But  here 
the  Detainment  was  by  the  King  himfelf,  for 
ftirring  up  Sedition  j  and  he  defired,  it  might 
be  obferved,  that  Rujfel  came  into  Court,  upon 
a  Habeas  Corpus,  20  Sept.  but  was  not  deli- 
vered till  Hillary  Term  following  •  and  that  af- 
ter it  was  found,  he  was  not  guilty  of  the  Of- 
fence, with  which  he  was  charged. 

As  to  the  Objection,  that  the  Parties  had 
been  a  long  Time  imprifoned,  and  no  Pro- 
ceedings yet  againft  them  ;  it  was  well  known, 
there  had  been  Proceedings  againft  them,  and 

they 
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1629.  they  declined  to  anfwer  :  And  the  King  intend- 
y  Car.  I.  ecj  t0  proceecj  farther  againft  them,  in  conve- 
nient Time  :  Befides,  more  than  three  Months 
were  requifite  for  the  Preparation  of  fuch  Pro- 
ceedings :  Some  of  the  Offenders  alio  had  been 
delivered,  as  Cory  ton,  and  Sir  Peter  Hayman  : 
And  if  any  Injury  was  done  the  Prifoners,  they 
themfelves  were  the  Occaiion  of  it,  by  refufing 
to  fubrhit  themfelves  to  the  King. 

That  the  Refolution,  of  the  Judges,   in  34 
Eliz.  had  been  much  relied  on  :  But  that  Refo- 
lution was,  that  the  Caufe  ought  to  be  certified 
generally,  or  fpecially  ;    and  here  the  general 
Caufe  was  fpecified,  if  the  fpecial  Caufe  was  not. 
Upon  the  whole,  he  held,  the  Bailment  of  the 
Prifoners  was  left  to  the  Difcretion  of  the  Court. 
He  had  fhewed  them  the  Difcretion  of  their 
PredecelTors  ;  and  if  any  Danger  appeared  in 
their  Bailment,  he  was  confident  the  Court  would 
not   bail  them :    They  would  firft  confult  the 
King,  who  would  fhew  them  where  the  Dan- 
ger lay,  and  prayed  they  might  be  remanded. 
Vhe Kings      A  Day  being  afterwards  appointed,    for  the 
*h%rj°     Juc^ges  to  deliver  their  Opinions,  they  received 
acquaint '"'  a  Letter  from  his  Majefty,  the  Night  before, 
ing  them,    importing,  that  whereas,    by  his  fpecial  Com- 
thePrifi-   mand,    Sir  Miles  Hobart,    Walter  Long,    and 
tiers  were   ffrlmam  Stroud,  had  been  lately  removed  from 
to  other     tne'r  feveral  Prifons,  and  fent  to  the  Tower  of 
Prifons.      London  ;  and  underftanding,    it  was  reported, 
he  had  done  it  to  decline  the  Courfe  of  Juftice, 
he  thought  fit  to  let  them  know  the  Occaiion 
thereof,  and   why  he   commanded,  that  thefe, 
and  the  other  Prifoners,  ihould  not  come  before 
them,  viz.  That  he  had  heard,  moil  of  them 
had  carried  themfelves  infolently,  and  unman- 
nerly, both  to  his  Majefty,  and  their  Lordihips; 
and  he  could  not  but  refent  the  Diihonour  that 
was  done  to  himfelf,  and  his  Courts  of  Juftice, 
fo  far,  as  to  let  the  World  know,  how  much 
he difliked  it:    And  underftanding,  that  their 
Lordihips,  and  the  reft  of  the  Judges,  had  not 
yet  refolved  the  main  Queftion,    he   did  not 
think  the  Appearance  of  the  Prifoners  necef- 
fary  ;  and    until  he  found  their  Temper  and 
Difcretion  to  be  fuch,  as  might  deferve  it,  he 
was  not  willing  to  afford  them  Favour  ;    how- 
ever, he  was  content,  that  Selden  and  Valentine 
Ihould  attend  them  to  Morrow. 

Given  at  Greenwich,  24  June,  in  the  5th 
Year  of  our  Re  ign. 

Jfeeond  About  three  Hours  after  the  Receipt  of  this 
Letter.  Letter,  the  Judges  received  another  from  his 
Majefty,  importing,  that  upon  mature  Confi- 
deration,  he  had  refolved,  that  all  the  Prifoners 
Ihould  receive  the  fame  Treatment,  and  none  of 
them  fhould  come  before  the  Court,  until  he 
had  Caufe  to  believe,  they  would  exprefs  more 
Modefty  and  fpivility,  both  towards  himfelf, 
and  their  Lordihips,  than  at  their  laft  Appear- 
ance they  did. 

The  Prifoners  not  being  brought  to  the  Bar, 
according  to  the  Rule  of  Court  that  had  been 
made  for  that  Purpofe,  Proclamation  was  made, 
for  the  Keepers  of  the  feveral  Prifons  to  bring 
in  their  Prifoners :  Whereupon,  the  Marfhal  of 
the  King's-Bench  (none  of  the  other  Keepers 
appearing)  informed  the  Court,  that  Mr.  Stroud, 
who  was  in  his  Cuftody,  was  removed  the  Day 
No  4. 


before,  to  the  Tower  of  London,  by  the  King's    1629. 
own  Warrant :  And  it  appearing,  the  reft  of  5 Gar-  J 
the  Prifoners  alio  had  been  removed  from  the 
Prifons  Where  they  wej-e  before,  their  Counfel  The  Gen- 
moved  the  Judges,  that  they  would,  however,  tkmen 
deliver  their  Opinions  in  the  Cafe :  But  were  conti™ei 
anfwered,  that  could  be  to  no  Purpofe  ;    for'" 
the  Prifoners  being  abfent,   they  could  not  be 
bailed,  delivered,  or  remanded  :  And  the  Gen- 
tlemen were  continued  in  Prifon,   during  the 
long  Vacation  that  followed  :    But  before  the 
End  of  it,   the  Judges  received  Letters  from 
the  Privy-Council,  requiring  them  to  come  to 
Town    by  Michaelmas-Day,    becaufe  his  Ma- 
jefty had  urgent  Occafion  for  their  Service  ;  and 
being  come  up  accordingly,  the  next  Morning, 
about  4  a-Clock,    Letters  were  brought  from 
Mr.  Trumbal,    Clerk  of  the  Council,    to  the 
Lord  Chief  Juftice,  that  he,  and  Judge  Whit- 
lock,    fhould  attend   the    King,    at   Hampton- 
Court,  that  Morning,  as  foon  as  conveniently 
they  could  :  And  the  Chief  Juftice,  and  Judge  The  fudges 
Jones,    attending  his  Majefty   accordingly,  he  attend  the 
let  them  know,  that  he  was  content  the  Gentle-    mg' 
men  fhould  be  bailed,  though  they  were  fo  ob-  fje  is  coni 
ftinate,  that  they   had  refufed  to  petition  for  tent  the 
their    Liberty,    and  declare,    they  were  forry  P^finers 
they  had  offended  him  ;  but  faid,    he  was  re-j~e 
folved  to  profecute    them  at   Common   Law, 
and  drop  the  Proceedings  in  the  'Star-Chamber. 
Thefe  Judges,  it  feems,  were  of  Opinion,  that 
the  Offence  was  not  Capital  ;  and  that,  by  Law, 
the  Prifoners  ought  to  be  bailed,  on  giving  Se- 
curity for  their  good  Behaviour  :  Whereupon, 
his  Majefty  laid,    He  would  never   be  offended 
with  his  Judges,  fo  as  they  dealt  plainly  with  him, 
and  did  not  anfwer  him  by  Oracles  and  Riddles. 

Mr.  Mafon  moving  the  Judges  of  the  King's- 
Bench,  the  firft  Day  of  Michaelmas  Term,    for 
their   Refolution  in  relation  to   the  Prifoners, 
the    Court  declared,   they  were  unanimous  in 
their  Opinion,  that  they  might  be  bailed,  find- 
ing Sureties  for  their  good  Behaviour,  as  was 
done  in  Ruffel'%  Cafe,  9  Edw.  III.    which   had 
been  fo  often  cited.     To  which  Mr.  Selden  an-  &>*  ?"/<>- 
fwered,  in  the  Name  of  himfelf,   and  the  reft  ™lr„ffe 
of  the  Prifoners,   that  they  had  their  Sureties  Sureties 
ready  for  Bail,  but  not  for  the  good  Behaviour  ;for  their 
and  defired.  Bail  might  be  firft  accepted,  andV""*  Beka; 
that  the  Court  would  not   infift  on  the  other, wom' 
for  the  following  Reafons  : 

1 .  Firft,  The  Cafe  had  been  long  depend- 
ing :  They  had  been  imprifoned  thirty  Weeks  : 
Many  Arguments  had  been  made,  for  and 
againft  their  being  admitted  to  Bail ;  but  Sure- 
ties, for  their  good  Behaviour,  had  never  yet 
been  demanded. 

2.  Becaufe  the  finding  Sureties  for  good  Be- 
haviour, was  feldom  infifted  on,  on  Returns  of 
Felonies,  or  Treafons  ;  and  it  was  an  Implica- 
tion they  were  culpable. 

3.  They  demanded  to  be  bailed,  in  Point 
of  Right;  and  if  it  was  not  gran  table  of  Right, 
they  did  not  demand  it  :  But  the  finding  Sure- 
ties for  the  good  Behaviour  was  merely  a  Point 
of  Difcretion  ;  and  they  could  not  comply 
with  it,  without  greatly  offending  the  Parlia- 
ment,  where  thofe  Matters  were  acted,  which 
were  furmifed  by  the  Return. 

To  which  the  Court  anfwered,    that  the  Re- 
turn did  not  mention  any  thing  done  in  Par- 
D  d  liament  ; 


102 


A  CRITICAL   REVIEW  of 


1629. 
5  Car.  I. 


*They  are 
again  re- 
manded to 
Prifcn. 


Removed 
to  the 
Gate- 
Houle,  on 
account  of 
the  Plague- 


liament  •  and  they  Could  not  take  Notice  thefe 
things  were  done  there  :  And  Judge  Whit  lock 
obferved,  that  the  giving  Sureties  for  the  good 
Behaviour,  was  only  for  the  Prevention  of  any 
Damage  that  might  happen  to  the  State  :  It 
was  an  Act  of  Government  and  Jurifdiction, 
and  not  of  Law  :  And  Judge  Croke  obferved, 
it  was  no  Inconvenience  to  the  Prifoners  ;  for 
the  fame  Bail,  and  the  fame  Recognizance, 
might  ferve  both  :  And  the  Attorney-General 
Heath  declared,  he  had  an  Information,  ready 
in  his  Hand,  to  deliver  into  Court  againft 
them. 

The  Lord  Chief  Juftice  Hyde  acquainted  the 
Prifoners,  that  if  they  now  rcfufed  to  find 
Sureties  for  their  good  Behaviour,  and  were  for 
that  Caufe  remanded,  they  might  not  after- 
wards, perhaps,  grant  a  Habeas  Corpus  for  them, 
inafmuch  as  they  were  acquainted  with  the 
Caufe  of  their  Imprifonment. 

Then  Serjeant  Afhley  offered  to  be  Bail  for 
his  Son-in-Law  Mr.  Holies ;  but  Mr.  Holies  re- 
filling to  be  bound  himfelf,  the  Court  would 
not  admit  of  it,  as  being  contrary  to  the  Courfe 
of  the  Court,  to  accept  Bail,  where  the  Princi- 
pal refufes  to  be  bound :  And  Mr.  Long  having 
already  found  Sureties  for  his  good  Behaviour, 
at  the  Chief  Juftice's  Chambers,  feeing  the  Re- 
folution  of  hi$  Companions,  refufed  to  continue 
his  Sureties  any  longer,  and  was  again  re- 
manded to  Prifon,  with  the  reft,  for  not  find- 
ing Sureties  for  his  good  Behaviour. 

Selden,  Hobart,  Stroud,  and  Valentine,  hav- 
ing been  committed  to  the  King's-Bench,  and 
the  Plague  being  very  rife  in  Southwark,  the 
three  kft  petitioned  the  Judges  of  -the  King's- 
Bench,  in  Trinity  Term,  6  Car.  I.io  be  deli- 
vered over  to  the  Gate-HoufeyWeftminfler,  to 
avoid  the  Infection  •,  and  the  Judges  thereupon 
ifiued  a  Writ  to  the  Marfhal  of  the  King's- 
Bencb,  commanding  him  to  deliver  them  to 
the  Keeper  of  the  Gate-Houfe  ;  fending  Writs 
alfo  to  the  Keeper  to  receive  them.  Mr.  Selden 
would  not  afk  this  Favour  of  the  Judges,  while 
they  were  in  Town  j  but  when  they  were  gone 
into  the  Country,  applied  himfelf  to  the  Lord 
Treafurer,  to  move  the  King,  that  he  might 
be  fent  to  the  Gate-Houfe  alfo,  to  avoid  the 
Danger :  Which  the  Lord  Treafurer  did  ;  and 
his  Majefty  agreeing  to  it,  the  Treafurer  fent  a 
Warrant  to  the  Marfhal,  fignifying  his  Ma- 
jefty's  Pleafure,  to  remove  Mr.  Selden  to  the 
Gate-Houfe  ;  and  he  was  removed  accord- 
ingly. 


This  the  Judges  reprefented  to   the   Lord    1619. 
Treafurer,  at  their  coming  to  Town  (in  Mi-  5  Car.  I. 
chaelmas  Term,    6  Car.  I.),    to  be  irregular  ;  ^^^^ 
and  that  Mr.  Selden  had  neglected  to  apply  him- 
felf to  the  Court,  as  he  ought   to  have  done. 
The  Lord  Treafurer  anfwered,  he  did  not  move 
the    King  to  remove  him,    till  Mr.  Selden  af- 
fured  him,  on  his  Credit,    that  it  was  a  legal 
Way  ■,  and  if  they  thought  fit,  they  might  re- 
move him  back  again  •   for  the  King  did  not 
intend  to  do  any  Thing  contrary  to  the  Rules 
of  that  Court :    And  Writs  were  ordered  the 
fame  Michaelmas  Term,  to  fend  the  four  Pri- 
foners back  again  to  the  Marfhalfea. 

On  the  23d  of  January,    the  Attorney-Ge-  Some  of  the 
neral  exhibited  two  feveral  Informations  againft  Prifoners 
the  faid  William  Stroud,  and  Sir  Miles  Hobart,  Mecttted 

*  TOY  4Z7l 

for  Efcapes  from  the  Prifon  of  the  Gate-Houfe.  Efcatt. 
Their  Cafe  was  as  follows  :  When  they  were 
fent  in  the  Manner  above  related,  from  the 
Marfhalfea  to  the  Gate-Houfe  at  Weflminfter, 
the  Keeper  received  them  into  a  Houfe,  lately 
built  and  adjoining  to  the  Prifon  of  the  Gate- 
Houfe,  but  no  Part  thereof;  and  the  fame 
Night  gave  Stroud  leave  to  go  to  his  Chamber 
in  Grafs-Inn,  and  refide  there.  Sir  Miles  Ho- 
bart alfo,  being  fick,  was  allowed  to  refide  at 
his  Lodgings  in  Fleet-Street,  with  his  Keeper. 
And  afterwards,  the  Plague  increafing  in  Lon- 
don, they  were  permitted  to  retire,  with  their 
refpective  Keepers,  to  their  Seats,  in  the  Coun- 
try, for  fix  Weeks  ;  and  then  in  Michaelmas 
Term  following,  they  returned  to  the  Keeper's 
Houfe,  adjoining  to  the  Gate-Houfe  Prifon: 
But  in  all  the  Time  they  were  in  the  Cuftody 
of  the  Keeper  of  the  Gate-Houfe,  it  could  not 
be  proved,  they  were  in  any  Part  of  the  old 
Prifon,  unlefs  when  they  once  withdrew  thither 
to  a  Clofe-Stool  :  And  being  brought  to  their  j„d  ac„ 
Trials,  for  this  Efcape,  they  were  both  acquit-  quitted. , 
ted  :  It  being  alledged,  that  they  could  not  be 
convicted  of  an  Efcape,  becaufe  they  were  not 
confined  in  the  Prifon  :  But  the  Judges,  it 
feems,  held,  that  their  voluntary  retiring  to  the 
Clofe-Stool,  made  them  Prifoners.  It  was  re-  SomePointi 
folved  alfo,  that  if  a  Prifoner  depart  from  the  refifoedby 
Prifon,  with  his  Keeper's  Licence,  it  is,  how-  the  Judges. 
ever,  an  Offence  in  the  Prifoner  (and  punifh- 
able),  as  well  as  in  the  Keeper  :  And  this  Dif- 
ference was  made,  between  Breach  of  Prifon, 
and  an  Efcape,  that  the  firft  was  againft  the 
Keeper's  Will,  and  the  other  with  his  Confent ; 
to  which  the  whole  Court  agreed. 


The 
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iS?;,.  The  King  againft  Sir  John  Elliot  Knight,  Denzil /g^. 
H  o  l  le  s.  and  Benjamin  Va  lentine,  Efquires,  ^"^ 
for  Seditious  Words  y  for  Contempt ,  and  for  an  jljjault  on 
the  Speaker  of  the  Houfe  of  Commons,  Hillary  Term, 
1629.  5  Car.  I. 


Ihe  Infer-     A     N    Information    was  exhibited    againft 
motion.       £\   them,   by  Sir  Robert  Rectify   Attorneys 
General,  reciting,  that  a  Parliament  was  fum- 
moned   to   be  held  at  Weftminfier,   17  March, 
3  Car.  and  that  Sir  John  Elliot  was  duely  elect- 
ed, and  returned  Knight,    for  the   County  of 
Cornwal ;  and  the  other  two,  Burgeffes  of  Par- 
liament, for  other  Places  ;    and  Sir  John  Finch 
■chofen  Speaker  :   That '  Sir  John  Elliot,  machi- 
'iians  £s?  intendens,   omnibus  viis  £s?  modis  feminare 
&  excllare  Difcord,  evil  Will,  Murmurings,  and 
Seditions,  as  well  verfus  Regem,  magnates,  pro- 
ceres,   &?  jufiiciarios,   £5?  reliquos  fubditos  Regis, 
cs?  totaliter  deprivare  &  avertere  regimen  &  gu- 
bernationem  Regni  Anglice,  tarn  in  Domino  Rege, 
quant  in  confiliariis  fe?  minijlris  fuis  cujufcunq; 
generis,  &  introducere  tumultum  &?  confufionem 
in  all  Eftates  and   Parts,    6f    ad  intentionem, 
that  all  the  King's  Subjects  fhould  withdraw 
their  Affections  from  the  King.     The  23d  Feb. 
Anno  \to  Car.  in  the  Parliament,  and  Hearing 
of  the  Commons,  falfo  malitiofe  &feditiofe,  ufed 
thefe  Words  :   The  King's  Privy-Council, 
his  Judges,  and  his  Counsel  le  arned,have 
conspired  together,  to  trample  under 
their  Feet,   the  Liberties  of  the  Sub- 
jects of    this   Realm,    and  the   Privi- 
leges of  this  House  :  And  afterwards,  upon 
the  2d  of  March,  Anno  ^to.  aforefaid,  the  King 
appointed  the  Parliament  to  be  adjourned,  until 
the  iothof  March  next  following,  and  fo  fig- 
nified  his  Pleafure  to  the  Houfe  of  Commons  : 
And  that  the  three  Defendants,  the  faid  fecond 
Day  of  March,  ^.to  Car.  malitiofe  agreed,  and 
amongft  themfelves  confpired,    to  difturb  and 
diftract  the  Commons,  that  they  fhould  not  ad- 
journ themfelves,  according  to  the  King's  Plea- 
sure, before  fignified  :    And  that  the  faid  Sir 
John  Elliot,  according  to  the  Agreement  and 
Confpiracy  aforefaid,  had  malicioufly  in  propo- 
fitum  {f?  intentionem  preditT  in  the  Houfe  of  Com- 
mons aforefaid,  fpoken  thefe  falfe,  malicious, 
pernicious,  and  feditious  Words  precedent,  &c. 
And  the  faid  Denzil  Holies,  according  to  the 
Agreement  and  Confpiracy  aforefaid,    between 
him,  and  the  other  Defendants,  then  and  there, 
falfo  maliciofe  &  feditiofe  uttered  hac  falfa,   ma- 
litiofa,    £s?  fcandalofa   verba   precedentia,    &c. 
And  that  the  faid  Denzil  Holies,  and  Benjamin 
Valentine,  fecundum  agreamentum  &  confpiratio- 
nem  predicl'   tif    ad   intentionem  <y   propofitum 
preditT  uttered   the  faid  Words  upon  the  faid 
fecond  Day  of  March,  after  the  fignifying  the 
King's  Pleafure,  to  adjourn :  And  the  faid  Sir 
John  Finch  the  Speaker,    endeavouring  to  get 
out  of  the  Chair,  according  to  the  King's  Com- 
mand, they,  vi  &?  armis  &  manu  forti  &  illicito, 
affaulted,  evil  entreated,  and  forcibly  detained 
him  in  the  Chair :    And  afterwards,    he  being 
out  of  the   Chair,    they  afiaulted  him  in  the 


Houfe,  and  evil  entreated  him,  &?  viclenter 
manu  forti  £s?  illicito,  drew  him  to  the  Chair, 
and  thruft  him  into  it:  Whereupon  there  was 
a  great  Tumult  and  Commotion  in  the  Houfe, 
to  the  great  Terror  of  the  Commons  there  af- 
fembled,  againft  their  Allegir.hce,  in  maximum, 
contemptum,  and  to  the  Difherifon  of  the  King, 
his  Crowiij  and  Dignity,  &c.  For  which,  &c. 

To  this  Information  the  Defendants  appear-  Plea  to  the 
ing,  pleaded  to  the  Jurisdiction  of  the  Court :  JWH^C- 
That  the  Court  ought  not  to  have  Cognizance tton' 
thereof,    becaufe  it  was  for  Offences  done  in 
Parliament,  and  ought  to  be  there  examined 
and  punifhed,  and  not  elfeWhere.     To  Which 
Plea  the  Attorney-General  demurred,    and  the  Demurrer 
Defendants  joined  in  Demurrer  ;  and  the  next  thereupon. 
Term  Mr.  Mafon,   of   Counfel  for  the  Defen- 
dants, endeavoured  to  fupport  their  Plea,  ob- 
ferving,    that  they  were  charged,    i.With  fe-  Argument* 
ditious  Speeches.  2.  Contempts  againft  the  King,  °f  *^e  De~ 
in  refifting  the  Adjournment ;    and,    3;  With{^^//M 
a  Confpiracy  tokgep  the  Speaker  in  the  Chair.   Support  of 
That  the  Speeches  contained  Matter  of  Ac-  their  Plea. 
cufation  againft  fome  great  Peers,  of  which  the 
King  could  not  take  Notice.     The  Parliament 
was  the  King's  Grand  Council ;  and  Councils 
ought  to  be  fecret  and  clofe  >    none  ought  to 
have  Accefs  to  the  Councils  of   Parliament  j 
nor  ought  any  of  the  Members  to  difclofe  them, 
without  the  Confent  of  the  Houfe  :  The  King 
ought  to  give  no  Credit  to  any  private  Reports 
of  their  Proceedings :  That  the  Liberty  of  ac- 
cufing  Gentlemen,  had  always  befin  held  par- 
liamentary :  And  thefe  Liberties  and  Privileges 
of  Parliament,  were  to  be  difcuffed  there,    and 
not  in  other  Courts,    or  by  the  Common,  or 
Civil  Law. 

2.  As  to  the  Contempt  of  the  King's  Com- 
mand, for  adjourning  the  Parliament^  he  faid, 
it  was  a  Queftion,  Whether  the  King  could  ad- 
journ the  Parliament,  efpecially  by  a  verbal 
Meffage  ?  though  he  might  prorogue  it.  The 
Judges,  indeed,  had  refolved,  the  King  might 
adjourn  the  Houfe  by  Commiffion,  27  Eliz. 
But  it  was  not  refolved,  he  might  do  it  by  a 
verbal  Command,  fignified  by  another.  He 
admitted,  the  King  might  adjourn  the  Houfe 
in  Perfon,  or  under  the  Great  Seal,  but  not  by 
a  verbal  Meffage  :  None  was  bound  to  give 
Credit  to  fuch  a  Meflage  :  And  where  there  was 
no  legal  Command,  there  could  be  no  Con- 
tempt for  Difobedience.  Befides,  as  the  Infor- 
mation was,  there  could  be  no  Contempt  ;  for 
the  Information  faid,  that  the  King  had  Power 
to  adjourn  Parliaments ;  but  here  he  command- 
ed, they  fhould  adjourn  themfelves  :  And  this 
was  not  in  Purfuance  of  the  Power  he  was  fup- 
pofed  to  have  ;  the  Adjournment  of  the  Hcufe 
was  to  be  their  own  voluntary  Aft,  which  the 
King  could  not  compel. 
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i6zp.  g.  As  to  the  Confpiracy,  to  lay  violent 
$  Car.  I.  f^ands  on  the  Speaker,  and  keeping  him  in 
the  Chair  ;  the  Houfe  were  privileged  to  detain 
him  in  the  Chair }  and  other  Speakers  had  been 
fo  ferved :  That  the  King  could  not  prefer  an 
Information  of  Trefpafs ;  he  ought  to  have 
been  informed  by  a  Jury,  viz.  by  Indictment, 
or  Prefentment :  Nor  could  this  be  a  Contempt, 
becaufe  it  appeared  not,  that  the  Houfe  was 
adjourned  ;  and,  if  fo,  the  Speaker  ought  to 
remain  in  the  Chair  ,•  for  without  him  the  Houfe 
cannot  be  adjourned :  That  the  prefent  Cafe  was 
of  great  Importance,  and  without  Precedent, 
and  therefore  was  not  determinable  any  where, 
but  in  Parliament.  By  the  fame  Reafon  thefe 
Members  were  quefbioned,  all  the  Members  of 
the  Commons  might  be  queftioned  ;  and  the 
Debates  in  Parliament  mull  be  fubjected  to  the 
Determination  of  a  petty  Jury,  if  thefe  Pro- 
ceedings fhould  be  allowed  :  No  Man  would 
dare  to  accufe  any  great  Offender,  for  the  fu- 
ture, if  Freedom  of  Speech  in  Parliament  was 
to  be  punifhed  by  Fines  and  Imprifonment  : 
Gentlemen  would  neglect  the  publick  Good, 
rather  than  hazard  their  own  Ruin. 
Further  Mr.  Calthorpe,  alfo  of  Counfel  for  the  De- 

Afguments  fendants,  argued,  that  an  A  {fault,  or  Confpi- 
'"f  the  Plea.  ra-cY'  °^  tne  Members,  could  not  be  queftioned 
out  of  Parliament ;    though  he  admitted,  that 
Capital    Offences,    committed   in  Parliament, 
might. 

That  a  Confpiracy  and  Affault  in  Parliament, 
could  not  be  examined  in  thzJGng's- Bench,  be- 
caufe thefe   Facts   might  be^juftifiable   there. 
The  bringing  the  Speaker  to  the  Chair,  might 
be  by  the  Votes  of  the  Commons,    for  ought 
appeared  ;  and  to  determine  thefe  Matters  here, 
was  to  make  a  fuperior  Court  fubject  to  an  in- 
ferior Court.     There  never  was  any  Precedent, 
that  the  King's- Bench  had  punifhed  Offences  of 
this  Nature,  committed  in  Parliament,  where 
a  Plea  was  put  in  to  the  Jurifdiction  of  the 
Court,  as  in  this  Cafe ;  and  where  there  was  no 
Precedent,  Non-Ufage  was  a  good  Expofition 
of  the  Law :    If  that  Court  had  Jurifdiction, 
there  might  be  contradictory  Judgments  ;  the 
Parliament  might  determine  one  Way,  and  the 
King's-Bencb  another.       He   infifted  alfo,    as 
Mr.  Mafon  had  done,    that  this  Information 
ought  to  have  been  founded  on  an  Indictment, 
or  other  Matter   of   Record,  and  not  upon  a 
bare  Advertifement,  or  Intelligence,   given  to 
the  King. 
Ihe  Attn-      To  thefe  Arguments  of  the  Defendants  Coun- 
my-Gene-  fel,  the  Attorney-General  anfwered,  that  Infor- 
mations of  this  kind,  for  Offences  that  were 
not  Capital,   were  frequently  brought  in  that 
Court :  That  it  was  true,  Freedom  of  Speech 
ought  to  be  permitted  in  Parliament ;  but  not 
feditious  Speeches,  tending  to  the  Subverfion  of 
the  Government  :  That  the  Bifhop  of  Carli/le, 
i  Hen.  IV.  was  arraigned  in"  the  Court  of  King's- 
Bench,  for  fuggefting  in  Parliament,  that  the 
King  had  no  Right  to  the  Crown  ;  to  which  he 
did  not  plead  Privilege  of  Parliament,  but  that 
he  was  Epifcopus  untJus,  C5?c.    That  though  the 
Court  of  King'  s-Bench  was  faid  to  be  an  inferior 
Court,  it  did,  in  many  Cafes,  judge  of   the 
Privileges  of  Parliament,  as  well  as  of  Acts  of 
Parliament :  And  it  was  refolved,  in  the  Time 
of  Queen  Elizabeth,  by  the  Judges,  that  Of- 
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fences  done  in  Parliament, 
there,  out  of  Parliament. 

Then  the  Judges  delivered  their  Opinions,  qi^efhn- 
that  the  Court  of  King's-Bench,  as  this  Cafe  was,  dants  Plea 
had  Jurifdiction,  notwithstanding  thefe  Offences  to  the  Ju- 
were  committed  in  Parliament ;    and   that  the  W/Affw»» 
imprifoned  Members  ought  to  anfwer  over. 

The  Lord  Chief  Juftice  Hyde  faid,  it  was 
true,  an  inferior  Court  could  not  meddle  with 
the  Judgments  of  a  fuperior  Court  •>  but  if  a 
particular  Member  of  a  fuperior  Court  offended, 
he  might  be  punifhed  in  an  inferior  Court  : 
As  if  a  Judge  committed  a  Capital  Offence  in 
that  Court,  he  might  be  arraigned  for  it  in  a 
Court  of  Oyer  and  Terminer,  at  the  Old-Bailey, 
which  was  an  inferior  Court  to  the  King's- 
Bench. 

Mr.  Juftice  Whitlock  faid,  that  all  the  Judges 
of  England  had  refolved  this  Point  :  And 
though  it  had  been  objected,  that  the  Offence 
could  not  be  examined  here,  unlefs  it  was  Capi- 
ta], he  held,  this  Court  had  Cognizance  of  it, 
if  it  was  Criminal,  as  the  fowing  Sedition,  to 
the  Deftruclion  of  the  Commonwealth  was  : 
That  the  Difpute  was  not  between  the  Judges 
of  that  Court,  and  the  Parliament,  or  between 
the  King  and  the  Parliament ;  but  between  fome 
private  Members  of  the  Houfe  of  Commons, 
and  the  King  himfelf.  Here  the  King  himfelf 
queftioned  them,  for  thefe  Offences,  as  well  he 
might.  Indeed,  that  which  was  done  by  the 
Confent  of  the  whole  Houfe,  could  not  be 
queftioned  elfewhere  :  But,  if  private  Members 
would  move,  and  ftir  up,  Sedition  in  the 
Houfe,  there  was  no  fuch  Sanctity  within 
thefe  Walls,  that  they  could  not  be  queftion- 
ed for  it  in  other  Courts.  If  a  Burgefs  of 
Parliament  becomes  mutinous,  he  fhall  not 
plead  the  Privilege  of  Parliament,  in  Juftifica- 
tion  of  his  Difloyalty.  The  Behaviour  of 
Parliament-Men  ought  to  be  Parliamentary  : 
No  outragious  Speeches  againft  Great  Minifters 
of  State,  were  ever  fuffered  to  go  unpunifhed : 
That  it  was  univerfally  agreed,  Privilege  of 
Parliament  did  not  extend  to  Treafon,  Felony, 
or  Breach  of  the  Peace  :  And  the  laft  was  the 
prefent  Cafe,  and  therefore  the  Court  of  King's- 
Bench,  might  well  take  Cognizance  of  it. 

Croke  alfo  held,  that  all  Offences  againft  the 
Crown  were  punifhable  in  this   Court :    The 
Parliament,  indeed,  was  a  higher  Court ;   but 
every  Member  was  not  a  Court.     If  he  com- 
mitted an  Offence,  he  might  be  queftioned  here : 
This  being  the  Opinion  of  the  whole  Court,  it 
was  ruled,  the  Defendants  fhould  plead  over  : 
But  they  refufing  to  put  in  any  other  Plea,  than 
to  the  Jurifdiction,  Judgment  was  pronounced  Judgment 
againft  them,    by  Mr.  Juftice  Jones,  the  laft  *>  Nihil 
Day  of   the  Term,  viz.    that  Sir  John  Elliot  aiat'a  th 
fhould  be  committed  to  the  Tower,    and  pay  a  Cefen- 
Fine  of  2000  /.  and,    upon  his   Enlargement,  dants. 
find  Sureties  for   his  good   Behaviour  :    That 
Holies  fhould  pay  a  Fine  of  1000  Marks,    be 
imprifoned,  and  find  Sureties,  in  like  Manner  : 
And  that  Valentine  fhould  pay  a  Fine  of  500  /.  fke  Par- 
be  imprifoned,  and  find  Sureties  likewife.  hament  of 

In  the  next  Parliament,  which  met  the  13th  lotTsir 
of  April,  1640.  it  was  referred  to  a  Committee  John 
of  the  Commons,  to  confider  of  the  Breach  of  finch 
their  Privileges,  by  Sir  John  Finch  Speaker  of  S^er,f 
the  Commons,  5  Car,   by  refufing  to  put  the  f "Lr/if,1 

Queftion  Privilege. 
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1629-  Queftion  on  the  Command  of  the  Houfe  to 
5  Car.  I.  j0  jt  .  ^ng  on  tjic  2othof^»n7,  it  was  re- 
v*/~v~v;  ported  from  the  Committee,  that  Sir  John 
Finch  did  not  fay,  He  would  not  put  the  Queftion ; 
but  that,  he  durfi  not  put  it  ;  and,  that  he  left 
the  Chair,  not  to  difobey  the  Houfe,  but  to  obey 
his  Majefty  :  Whereupon  the  Houfe  refolved, 
That  it  was  a  Breach  of  Privilege,  for  the 
Speaker  not  to  obey  the  Commands  of  the 
Houfe  •,  and  that  it  appeared,  the  Speaker  did 
adjourn  the  Houfe  by  the  Command  of  the 
King,  without  Confent  of  the  Houfe,  which 
was  alfo  a  Breach  of  Privilege. 

They  were   alfo  about  to   enquire  into   the 

Imprifonment  of  Sir  John  Elliot,  Mr.  Holies, 

Mr.  Selden,  and  the  reft  of  the   Members   of 

the  Houfe  of  Commons,    in  the  3d  and  5th 

of  Car.   but  being  fuddenly  diffolved,  no  Pro- 

Z%e  next  grefs  was  made  in  that  Enquiry  :  Another  Par- 

Parlia-      liament  meeting  on  the  3d  of  November  1640. 

7<Uo  fn-  ancl  a  Committee  being  appointed,  to  confider 

quire  into   of  the  Cafes  of  the  imprifoned  Members,  Mr. 

the  Cafe  of  Recorder  Glyn  reported  from  the  Committee  the 

the  impri-  Sufferings  they  had  undergone  in  Defence  of  the 

timbers    Liberties  of  the  Subjed  :  Whereupon  the  Houfe, 

s&5Car.  on  July  6.  refolved,   1.  That  the   iffuing  War- 

tfbefum-   rants  by  the  Privy-Council,  compelling  Mr.  Hol- 

moning      fe^  and  the  reft  0f  the  Members  of  that  Parlia- 

yf"^7he   ment>  t0  appear  before  them,  during  the  Con- 

Coumiljuo-  tinuance  of  Parliament,  was  a  Breach  of  Privi- 

ted  a  lege. 

Breach  of      2<  That  the  committing  them  was  a  Breach 
SSf  of  Privilege. 

Votes  con-        3-  As  was  alfo  the  Searching  and  Sealing  the 
ctming      Chambers,  Studies,  and  Papers,    of  Mr.  Holies, 
them.        Mr.  Selden,  and   Sir  John  Elliot,   and   i filling 
Warrants  for  that  Purpofe,  during  the  Parlia- 
ment. 

4.  That  the  exhibiting  an  Information  in 
the  Star-Chamber,  againft  Mr.  Holies,  and  the 
reft,  for  Matters  done  in  Parliament,  was  a 
Breach  of  Privilege. 

5.  That  Sir  Robert  Heath,  Sir  Humphrey  Da- 
venport, Sir  Heneage  Finch,  Mr.  Hudfon,  and  Sir 
Robert  Berkley,  who  fubfcribed  their  Names  to 
the  Information,  were  guilty  of  Breach  of  the 
Privilege. 

6.  That  there  was  a  Delay  of  Juftice  in  the 
Cafe  of  Mr.  Holies,  and  the  reft,  who  brought 
their  Writs  of  Habeas  Corpus,  in  that  they  were 
not  admitted  to  Bail  in  Eafter  and  'Trinity  Term, 
5  Car. 

Votes  a-  7.  That  Sir  Nicholas  Hyde,  then  Chief- Juftice 

■gainjt  the   0f  the    King's-Bench,    was  guilty   of  this  De- 
J'^ges.      jay< 

8.  Refolved,  That  Sir  William  Joms,  then 

one  of  the  Juftices  of  the  King's  Bench,  was 

guilty  of  this  Delay. 

Some  q.  That  Sir  James  Whitlocke,  then  one  of  the 

Judges      Tuftices  of  the  King's-Bench,  was  not  guilty  of 

favoured.     g^  De]ay_ 

10.  Refolved  on  the  8th  of  July,  That  Sir 
George  Croke  Knight,  then  one  of.  the  Judges 
of  the  King's  Bench,  was  not  guilty  of  this 
Delay;  • 

1 1 .  That  the  Continuance  of  Mr.  Holies,  and 
the  reft  of  the  Members,  in  Prifon,  3  Car. 
by  the  then  judges  of  the  King's-Bench,  for  not 
putting  in  Sureties  for  their  good  Behaviour,  was 
without  juft  or  legal  Caufe» 

No.  4. 


12.  That  the   exhibiting  the  Information  a-     1S29. 
gainft  Mr.  Holies,  Sir  John  Elliot,  and  Mr.  Va-  5  Car  r 
lentinc,  in  the  King's  Bench,    for  Matters  done   <v>^vv^ 
in  Parliament,  was  a  Breach  of  Privilege. 

13.  That  the  over-ruling  of  the  Plea,  pleaded 
by  Mr.  Holies,  Sir  John  Elliot,  and  Mr.  Valen- 
tine (upon  the  Information)  to  the  Jurifdiction 
of  the  Court,  was  againft  the  Law,  and  Privi- 
lege of  Parliament. 

14.  As  was  the  Judgment  given  by  Nihil  di- 
cit,  the  Fines  impofed,  and  their  feveral  Im- 
prifonments  thereupon. 

15.  That  the  profecuting  them  in  the  Star- 
Chamber,  and  the  King's  Bench,  was  a  Grie- 
vance. 

16.  That  Mr.  Holies,  Mr.  Stroud,  Mr.  Va-  Satisfac- 
lentine,  and  Mr.  Long,  and  the  Heirs  and  Exe-  *"»  voted 
cutors  of  Sir  John  Elliot,  Sir  Miles  Hobart,  and  %r%efHf~ 
Sir  Peter  Hayman,  refpeclively,  ought  to  have  Members 
Reparation  for   their  refpeclive  Damages   and  to  be  made 
Sufferings,  againft  the  Lords  and  others  of  the  them  by  the 
Council,  by  whofe  Warrant  they  were   appre-  Lordsofths 
hended  and  committed,  and  againft  the  Coun-  ZdjWIgei. 
&\,    that  put  their  Hands  to  the  Information  in 

the   Star-Chamber,  and   againft  the  Judges  of 
the  King's-Bench. 

17.  That  Mr.  Laurence  Whitaker,  being  a  Whitaker 
Member  of  the  Parliament  3  Car.  and  entring./*""0'*'* 
the  Chamber  of  Sir  John  Elliot,  then  likewife  TT^_ 
a  Member  of  Parliament,  fearching  his  Trunks  jjjthlir  ' 
and  Papers,  and  fealing  them,  was  guilty  of  a  Chambert, 
Breach  of  Privilege,  being  done  before  the  Dif- 
folution  of  the  Parliament. 

18.  Refolved,  That  the  faid  Mr.  Whitaker 
be  forthwith  fent  to  the  Tower  •,  there  to  remain 
a  Prifoner,  during  the  Pleafure  of  the  Houfe. 

Then  Mr.  Whitaker  was  called  down  to  hear 
his  Sentence  ;  and,  kneeling  at  the  Bar,  did 
not  deny  his  fearching  and  fealing  up  the 
Chamber,  Trunk,  and  Study,  of  Sir  John  El- 
liot, between  the  2d  and  iothof  March,  3  Car. 
during  which  Time  the  Parliament  was  ad- 
journed :  But  endeavoured  to  extenuate  his  Of- 
fence, by  the  Confufion  of  the  Times,  and  the 
length  of  Time  fmce  that  Crime  was  com- 
mitted, being  thirteen  Years  5  and  the  Com- 
mand that  was  laid  on  him  by  the  King,  and 
twenty-three  of  the  Privy- Council. 

Mr.  Recorder  Glyn  afterwards  made  this  fur-  Furtj,„ 
ther  Report  to  the  Houfe  of  Commons,  viz.       Report, 

That  the  Warrant,  which  fo  iffued,  and  was  Wat  the ' 
fubfcribed    by    twelve   Privy-Councillors,    to^raKft> 
fummon  the  nine  Members  of  the   Commons,  ZmtnTtH 
3  Car.  to  appear  before  them  during  the  Parlia-  Members, 
ment,w;z,Mr. William Stroud,Mr. Benjamin  Valen-  andfeaiing 
tine,  Mr.  Denzil  Holies,  Sir  JohnElliot,  Mr.  John  f their 
Selden,  Sir  Miles  Hobart,  Sir  Peter  Hayman,  Mr.  ^Sw 
Walter  Long,  and  William  Coriton,  dated  the  3d 
Mar.  4  Car.  and  the    Names  of  the  twelve 
Privy- Councillors    that  'figned  this    Warrant, 
were  read,   (the  Parliament  being  adjourned  the 
2d  of  March  to  the  10th,  and  then  diffolved.) 

The  Warrants  under  the  Hands  of  fixteen 
Privy -Councillors,  forcommittingof  Mr.  Denzil 
Holies,  Sir  John  Elliot,  Mr.  John  Selden,  Mr.  Ben- 
jamin Valentine,  and  William  Coriton,  cloie  Pri- 
foners  to  the  Tower,  dated  4  Mar.  4  Car.  during 
the  Parliament,  were  read,  with  the  Names  of 
the  Privy-Councillors  that  fubfcribed  them. 
The  Warrants  under  the  Hands  of  twenty-two 
E  e  Privy- 
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1629.     Privy-Councillors,  directed  to  William  Bofwel, 
5  Car.  I.  j?fq.  to  repair  to  the  Lodgings  of  Denzil  Hoiks, 
Efq-,  and  to  Simon  Digby,  Efq-,  to  repair  to  the 
Lodgings  of  M.r.  John  Selden,  and   to  Laurence 
Whitaker  Efq;  to  repair  to  the  Lodgings  of  Sir 
John  Elliot,    requiring  them  to   feal    up   the 
Trunks,  Studies,  and  Cabinets,    or   any  other 
Things  that  had  Papers  in   them,  of  the  faid 
Hoiks,  Selden,  and  Elliot,  were  read •,  and.  like- 
wife,  the  Names  of  the  Privy- Councillors  that 
fubfcribed  the  faid  Warrants :  A  Warrant  under 
the  Hands  of  thirteen  Privy-Councillors,  for  the 
Commitment  of  Mr.  William  Stroud  clofe  Pri- 
foner  to  the  King's-Bench,  dated  2  April,  1 628 . 
was  read,  and  the  Names  of  the  Privy-Coun- 
cillors who  fubfcribed  it ;  and  the  like  Warrant, 
for  the  Commitment  of  Mr.  Walter  Long  clofe 
.    Prifoner  to  the  Marjhalfea.     Whereupon   the 
following  Refolution  was  made. 
5000 1.gi-      Refolved,  That  Mr.  Holies,  mall  have  the 
™nt0       Sum  of  5000  /.  for  his  Damages,  Loffes,    Im- 
hh  SuW-  prifonment.s»  and  Sufferings,  fuftained  and  un- 
ings.         dergone  by  him,  for  his  Service  to  the  Com- 
monwealth in  the  Parliament  of  3  Car. 
ffoSelden,      Refolved,  That  Mr.  Selden  have  the  like  Sum 
5000  /.      0f  ^ooo  /.  for  the  like  Services,  &c. 

Refolved,  That  the  like  Sum  be  affigned  for 
the  Services,  &c.  done  by  Sir  John  Elliot  (de- 
ceafed)  to  be  difpofed  of  as  the  Houfe  fhall 
direct. 

Refolved,  that  2000  /.  paid  into  the  Court 
of  Wards  by  Mr.  Elliot,  Heir  of  Sir  John  El- 
liot, for  marrying  Sir  Daniel  Nbr  ton's  Daughter, 
be  repaid  Mr.  Elliot. 

Ordered,  That  it  be  referred  to  a  Committee 

after  what  Manner  Sir  John  Elliot  came  to  his 

Death  ;  his  Ufage  in  the  Tower  ;  and  to  view 

the  Rooms  and  Places  where  he  was  imprifoned, 

and  where  he  died. 

Hayman,       Refolved,    That  5000/.  be  paid  to  the  Re 

5000  /.      prefentatives  of  Sir  Peter  Hayman, 

ferings, 

wealth, 

Long,  Refolved,  That  Mr.  Walter  Long  have  5000  /. 

5000 .     ^or  t^e  uke  seryices> 

Stroud,         Refolved,  That  5000/.  be  affigned  for  the 
5000/.      Sufferings,    &V.  fuftained  by  Mr.  Stroud  de- 

ceafed. 
Valentine      Refolved,  That  Mr.  Benjamin  Valentine  have 
5000/.      ^oo.o/.  for  the  like  Sufferings,  &c. 
Hobart  Refolved,  That  5000  /.   be  difpofed  of,  for 

sooo  /.      t]ie  ere<5ting  a  Monument  to  Sir  Miles  Hobart, 

in  Memory  of  his  Services,  &V. 

Die  Martis  12  Novembris,  1667. 

Refoluthns      Mr.  Vaughan  made  a  Report  from  a  Com- 
ef  the  Com-  mittee  of  the  Houfe   of  Commons,  appointed 
1667. a«»- t0  confider   of  the   Freedom  of  Speech  :  To 
ceming  the  which  the  Houfe  agreed,  viz.  That  the  Act  made 
faid  impri-  4  Hen.  VIII.  entitled,    An  Act  concerning  Ri- 
fonedMem-  chqrd  Strode,  was  a  general  Law,   and  extended 
Freedom  of to  indemnify  the  Members  of  both    Houfes   of 
Speech.       Parliament,  for  and  touching  any  Bills,  Speak- 
StrodeV    fog,  Reafoning,  or  Declaring,   any  Matter  or 
JB,  age-  Matters  in  and  concerning  the  Parliament,  to  be 
neralLaw.  communed  and  treated  of  ;  and  was  a  declara- 
tory Law  of  the  ancient  and  neceffary  Rights 
and  Privileges  of  Parliament.     And  it  was  fur- 
ther refolved,  on  the  23d  of  November,   That 
the  Judgment  given  5   Car.  againft  Sir  John 


for   his  Suf- 
&c.  for  the  Service  of  the  Common- 
3  Car. 


Elliot,  Denzil  Holies,    and  Benjamin  Valentine,   1619- 
in  the  King's-Bench,   was  an  illegal  Judgment,  5  Car  I. 
and  againft  the  Freedom  and  Privilege  of  Par- 
liament. 

On  the  nth  of  December,  1667.  the  Com- 
mons, at  a  Conference  with  the  Lords,  com- 
municated thefe  Refolutions  to  their  Lordfhips, 
defiring  their  Concurrence  ;  and  acquainted  them 
with  their  Reafons  for  making  them. 

They  faid,  the  Houfe  of  Commons  was  ac-MeGim- 
cidentally  informed  of  certain  Books,  publifhed  tnons°ffer 
under  the  Name  of  Sir  George  Croke's  Reports',  ronsto  ti)e 
in  one  of  which  a  Cafe  was  publifhed,  which  Lords,  for 
very   much  concerned  this   great  Privilege  ofctlefeRe-   ■ 
Parliament;  and  which,  paffing  from  Hand  to fohttions' 
Hand,  amongft  the  Men  of  the  Long-Robe, 
might  come  in  Time  to  be  a  received  Opinion 
as  good  Law  ;  and  read  the  Cafe  itfelf  to  their 
Lordfhips  out  of  Croke's  Reports,  fol.  3.  (which 
has  been  recited  already.') 

Then  the  Commons  obferved,  that  there  was 
fome  considerable  Differences,  between  the  print- 
ed Book  and  the  Record  itfelf :  For  the  Crime 
alledged  confuting  partly  of  Words  fpoken  in 
the  Houfe,  and  partly  of  criminal  Actions ,  pre- 
tended to  be  committed  ;  the  Gentlemen  ac- 
cufed  pleaded  feverally,  viz.  fpecially  to  the 
Words,  and  a  feveral  Plea  apart  to  the  Crimi- 
nal Actions :  But,  that  the  Court  dealt  fo 
craftily,  that  they  over-ruled  the  whole  Plea 
mingled  together*  and  took  it  in  general-,  fo 
that,  perhaps,  whatfoever  was  criminal  in  the 
Actions  might  ferve  for  a  Juftification  of  their 
Rule,  and  might  make  it  feem  in  Time  to  be- 
come a  Precedent,  and  a  ruled  Cafe,  againft 
the  Liberty  of  Speech  in  Parliament ;  which 
they  durft  not  fingly  and  bare-faced  have  done. 

That  the  Houfe  of  Commons  did  enquire, 
what  ancient  Laws  fortified  this  the  greateft 
Privilege  of  both  Houfes,  and  found  in  the 
4th  of  Hen.  VIII.  an  Act  concerning  one  Ri- 
chard Strode,  who  was  a  Member  of  Parlia- 
ment, and  fined  at  the  Stannary  Courts,  in  the 
Wefi,  for  condefcending  and  agreeing,  with  o- 
ther  Members  of  the  Houfe,  to  pafs  certain 
Acts  to  the  Prejudice  of  the  Stannaries  :  This 
Act  was  made  occafionally  for  him  ;  but  did 
reach  to  every  Member  of  Parliament  that  then 
was,  or  mould  be  :  The  Words  being  as  fol- 
low : 

And  over  that,  it  be  enafted  by  the  fame  An-  The  tfenor 
thority,  That  all  Suits,  Accufements,  Condemna-  °fj*rode:'s 
tions,  Executions,  Fines,  Amercements,    Punijh-  lati^'t0 
ments,  Corrections,  Grievances,  Charges,  and  Im-  nberty  of 
portions,  put  or  had,  or  hereafter  to  be  put  or  had,  Speech, 
unto  or  upon  the  faid  Richard,  and  to  every  other 
Perfon  or  Perfons  afore-fpecified,  that  now  be  of 
this  prefent  Parliament,   or  that  of  any  Parlia- 
ment hereafter  pall  be,  for  any  Bill,   Speaking, 
Reafoning,  or  Declaring,  any   Matter  or  Mat- 
ters concerning  the   Parliament  to  be   commen- 
ced and  treated  of,  be  utterly  void,    and  of  none 
effeft  :  And  over  that,  be  tt  wafted,  by  the  faid 
Authority,  That  if  the  faid  Richard  Strode,  or 
any  of  the  [aid  other  Perfon  or   Perfons,  hereaf- 
ter be  vexed,  troubled,  or  otherwife  charged,   for 
any  Caufes  as  is  afore  faid,    that  then,  he  or  they, 
and  every  of  them,  fo   vexed  or   troubled,  of    or 
for  the- fame,  to  have  Aftion  upon  the  Cafe  a- 
gainfi  every  fuch  Perfon  or  Perfons,  fo  vexing 
or  troubling  any,  contrary  to  this  Ordinance  and 

Pro- 
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No  Prrvi- 
h^e  for 
Criminal 

jiEiions  in 


Words. 


Provi/ton :  In  the  which  ABion,  the  Party  grie- 
ved/hall recover  treble  Damages,  and  Cofls ;  and 
that  no  Protection,  Effoine,  or  Wager  of  Law,  in 
the  [aid  Aclwn,  in  any  wife  be  admitted  or  re- 
ceived. 

The  Commons  faid,  It  was  very  poffible  the 
Plea  of  thofe  worthy  Perfons  Denzil  Holies,  Sir 
John  Elliot,  and  the  reft,   was  not  fufficient  to 
tbeHfiufe,  the  Jurifdiction  of  the  Court,  if  they  took  in  their 
though       Criminal  Actions  all  together:  But,  as  to  the 
'u*eiSf°r  Words  fpoken  in  Parliament,   the  Court  could 
have  no  Jurifdiction,  while  this  A6t  of  4  Hen. 
VIII.  was   in   force  ;    which  extended  to   all 
Members  that  then  were,  or  ever  mould  be,  as 
well  as    to  Strode,    and  was  a  publick  general 
Law,  though  made  upon  a  private  and  a  parti- 
cular Occafion. 

They  recommended  alfo,  to  their  Lordfhip's 
Confideration,  the  Time  when  thefe  Words  in 
Sir  George  Croke's  Reports  were  fpoken,  viz. 
1  March,  4  Car.  being  the  Parliament  which 
began  the  Year  after  the  Judgment,  given  in  the 
King's-Bench  about  the  Habeas  Corpus,  was 
newly  reverfed,  which  concerned  the  Freedom 
of  their  Perfons  :  Thus  their  Liberty  of  Speech 
was  invaded,  as  the  Liberty  of  their  Perfons 
had  been  before  :  And,  not  long  after,  the  fame 
Judges  (with  fome  others)  joined  with  them  in 
the  Cafe  of  Ship-Money,  invaded  the  Proper- 
ty of  their  Goods  and  Eftates  •  fo  that  their 
Lordfhips  found  every  Part  of  thofe  Words, 
for  which  thofe  Avorthy  Perfons  were  accufed, 
juftified. 

If  any  Man  mould  fpeak  againft  any  of  the 
Great  Officers  •,  as  the  Chancellor,  or  Treafurer, 
or  any  of  the  reft  recited  in  thofe  Acts  [De 
Scandalis  Magnat.)  by  accufing  them  of  Cor- 
ruption, ill  Counfel,  or  the  like,  he  might 
poffibly  juftify  himfelf,  by  proving  it  :  But 
in  this  Cafe  it  was  impoffible  for  him  to  do  it, 
becaufe  thofe  Judgments  had  preceded  and  con- 
cluded him. 

The  Commons  obferved  further,  That  the 
Words  in  this  Cafe  are  charged  to  be  done 
ea  intentione,  which  ought  not  to  be  •,  becaufe, 
by  Law,  whatever  is  not  in  itfelf  lawful, 
cannot  have  an  unlawful  Intent  annexed  to  it. 
Things  unlawful  might  be  made  higher  Crimes 
by  the  Illnefs  of  the  Intent  :  For  inftance,  ta- 
king away  a  Horfe  is  aTrefpafs  only  ;  but  the 
intending  to  fteal  him,  makes  it  Felony  :  Bor- 
rowing a  Horfe,  though  intending  to  fteal  him, 
was  not  Felony  •  becaufe  borrowing  is  lawful : 
And  there  would  be  no  Ufe  of  Freedom  of 
Speech,  if  the  depraved  Intention  might  be 
annexed  to  this,  or  to  any  the  moft  juftifiable 
Action.  If  a  Man  drank  Water,  he  might,  at 
this  Rate,  be  accufed  of  a  depraved  Intention 
of  fubverting  the  King's  Government,  by  de- 
ftroying  his  Revenues  of  Excife  and  Cuftoms. 

Whatever  is  enacted,  is  lawful ;  but  nothing 
can  be  enacted,  till  it  be  firft  moved  or  propound- 
ed by  fome  Body  :  And  if  the  Act  wrongs  no 
Body,  neither  can  the  propounding  of  it  ;  and 
to  that  End  the  Members  muft  be  as  free  as  the 
Houfes :  There  muft  be  Debates,  before  any 
thing  can  be  enacted. 

In  the  Reign  of  Hen.  VIII.  when  fo  many 
Perfons,  viz.  Abbots  and  Priors,  were  removed 
out  of  the  Lords  Houfe,  and  all  religious  Houfes 
and  Lands  taken  away  ;  an  Information  againft 


any  Members  of  Parliament*  for  propofing  fo   1619- 
great  an  Alteration  in  Church  and  State,  would  5,S^J\, 
have  been  very  ftrange. 

Religion  was  further  alteredj  they  obferved, 
in  the  Reign  of  Edw.  VI.  In  Queen  Mary's 
Reign,  the  Nation  returned  to  Popery ;  and,  in 
Queen  Elizabeth,  the  Proteftant  Religion  was 
reftored:  But,  mould  Informations  hafre  been 
allowed  in  the  King's-Bench,  in  thefe  Times, 
againft  Members,  for  propounding  or  debat- 
ing thefe  Matters,  fuch  Changes  could  have 
never  been  effected. 

Thefe,  the  Commons  faid,  were  the  Reafons 
and  Inducements  they  had  to  pafs  the  follow- 
ing Votes,  to  which  they  defired  their  Lord- 
fhips Concurrence,  viz. 

Refolved,  &c.  That  the  Act  of  Parliamenf  Reflations 
of  4.  Hen.  VIII.   commonly  entitled,   An   Act  °fthe Com- 
concerning  Richard  Strode,  is  a  general  Law,  mo^h%e 
extending  to  indemnify  all  and  every  the  Mem-  Lordscon- 
bers  of  both  Houfes  of  Parliament,   in  all  Par-  curred. 
liaments,  for  and  touching  any  Bills,  Speaking, 
Reafoning,   or  Declaring,  of  any   Matter,  or 
Matters,  in  and  concerning  the  Parliament  to  be 
communed  and  treated  of ;  and  is  a  declarato- 
ry Law  of  the  ancient  and  neceffary  Rights  and 
Privileges  of  Parliament. 

Refolved,  &c.  That  the  Judgment  given 
5  Car.  againft  Sir  John  Elliot,  Denzil  Holies, 
and.  Benjamin  Valentine,  Efquires,  in  the  King's- 
Bench,  was  an  illegal  Judgment,  and  againft 
the  Freedom  and  Privilege  of  Parliament. 

In  both  which  Votes,  the  Lords  agreed  with 
the  Commons. 

Their  Lordfhips  alfo  taking  into  Confidefa-  Writ  of 
tion  the  faid  Judgment  given  in  the  Court  of  ^rroyr- 
King's-Bench,  in  Michaelmas  Term,  5  Caf.  I.  yemXti 
againft   Sir  John  Elliot  Knight,   Denzil  Holies,  Lord  Hoi- 
and    Benjamin    Valentine,    Efquires :    Ordered,  les. 
That  the  faid  Denzil  Holies  (now  Lord  Holies, 
Baron  of  I  fetid)  do  caufe  the  Roll  of  the  Court 
of  King's-Bench,  wherein  the  faid  Judgment 
is  recorded,  to  be  brought  before  the  Lords  by 
a   Writ  of  Error,  to  the   End,  fuch  further 
Judgment  might  be  given  upon  the  faid  Cafe, 
as  the  Houfe  fhould  think  fit.     And  the  Roll 
being  brought  in  accordingly,  zPoslea  was  add- 
ed to  the  Record,  wherein  it  is  recited,    that 
the  Attorney-General   came   into  Court,    and  Attorney- 
acknowledged,  that  the  aforefaid  Denzil  Holies  Ge"eral 
had  paid  his  Fine  ;  and,  that  the  Attorney  af-  ^  s  tle 
terward  brought  into  Court  the  King's  Letters  Receipt  of 
Patents,  under  his   Privy-Seal,    whereby    his  Lord  Hol- 
Majefty  remitted  to  the  faid  Benjamin  Valentine  ^fs.     '"' 
his  Fine,  and  all   the  reft  of  the   Judgment ;  tjne»j 
and  prayed,  that  the  fame  might  be  enrolled  Fine  re- 
and  allowed :  And  Judgment  was  given  on  the  mitted. 
Attorney's  Prayer,  that  the  faid  Benjamin  Va- 
lentine mould  be  difcharged  :  And  that  the  faid 
Denzil  Holies  afterwards  brought  a  Writ  of  Er- 
ror upon  the  faid  Judgment,  returnable  in  Par- 
liament ;  and  having  affigned   for  Error,  that  TheEr- 
the  Words  mentioned  in  the  Information  were  ««  *f- 
fpoken  in  Parliament,  and  were  not,  therefore,  ^/"ffj^ 
cognizable  in  any  other  Court  :  And  that  the  le° 
laid  Denzil  Holies  was  alfo  charged  in  the  faid 
Information,  with  an  Affault  upon  the  faid  Sir 
John   Finch,  the  Speaker,    to  which  the   faid 
Denzil  Holies  had  put  in  two  feveral  Pleas,  and 
yet  the  Court  had  given  but  one  Judgment  on 
the  Whole  ;  whereas  there  ought  to  have  been 
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two   feveral  Judgments,  and  feveral  Fines  im- 
peded. 

That  the  Lords  having  heard  Counfel  on  the 
15th  of  April,  1668.  as  well  to  argue  the  Er- 
rors affigned   by  the  Lord  Hoiks,  Baron  of  I- 
feild,  upon  the  Writ  of  Error  brought  againil 
the  laid  Judgment  given  in  the  Court  of  King's- 
Bench  5  Car.  I.   againft  the    fiid  Lord  Holies, 
by  the  Name  of  Denzil  Holies  Efq;  and  others ; 
as  alfo  to  maintain  and  defend  the  laid  Judgment 
The  Judg-  on  his  Majefty's  Behalf :  Upon  due  Confederation 
merit  a-      had  of  what  had  been  offered  on  both  Parts  there- 
gainft       upon,  The  Lords  Spiritual  and  Temporal  in  Par- 
ks  ©°°  "  liamnt  affembled,  do  order,  and  adjudge,  that  the 
reverfed'by  faid  Judgment,  given  in  the  Court  of  King's- 
the  Lords:  Bench,  5  Car.  I.  againji  the  faid  Denzil  Holies, 
and  others,  pall  be  r  ever  fed. 

And  the  following    Form  was  thereupon  af- 
fixed to  the  Tranfcript  of  the  Record,  viz. 

<f he  Form  Et  quia  Curia  Parliament!  de  judicio  fuo  de  ££ 
of  the  faid  fuper  pramijfis  redd  end'  nondum  advifatur,  diesda- 
Reverfai  jus  ejt  tarn  pradicT  Galfrido  Palmer  Militi  & 
Baronet,  qui  fequitur,  &c.  quam  pradicl'  Denzil 
Domino  Holies,  coram  eadem  Curia  ufq;  ad  diem 
Mercurii  decimum  quintum  diem  Aprilis  tunc 
proximum  fequentem  apudW tftxnomft.' in  Comitat' 
Midd'  dejudicio  fuo  inde  audiend'  eo  quod  Curia 
pr<edicT  nondum,  &c.  Ad  quern  diem  coram  Cu- 
ria pradicT  venit  tarn  pradtcT  Galfridus  Palmer 
qui  fequitur,  £$c.  quam  praditfus  Denzil  Domi- 
nus  Holies  in  propriis  per  finis  fuis.  Super  quo 
vifis,  Et  per  eandem  Curiam  nunc  hie  plenius  in- 
tellects omnibus  SJingulis  pramiffis,  maturaque 
deltberatione  inde  habita,  conjideratum  ejl  per  Cu- 
riam pradiB'  jguod  Judicium  pruediff'  ob  errores 
pradiclos  &  alios  in  Recordo  ££  proceffu  prxdiftis 
compertos,  revocetur,  adnulletur^  &}  penitus  pro 
nullo  habeatur.  Et  quod  pradicT  Denzil  Domi- 
nus  Holies  ad  omnia  qua  idem  Dominus  Holies 
Qccqfione  Judicii  pradiff  amifit^  refiituatur. 
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Jo.  Browne  Cleric.  Parliamentorum. 

Among  the  Gentlemen  that  were  committed,  by 
en  the  Cafe  the  King  and  the  Privy-Council,  3  Car.  I.  for  not 
of  Darnel,  lending  his  Majefty  Money,  on  Privy-Seals  for  the 
®°c;  °,n.  _  Repayment  thereof  within  the  Space  of  1 8  Months, 
'Stheir  five  of  them,  viz.  Sir  Thomas  Darnel,  Six  John 
Writs  of  Hsveningham,  Sir  Walter  Earl,  Sir  Edmund 
Habeas  Hampden,  and  Sir  John  Corbet,  brought  their 
Corpus,  refpeclive  Writs  of  Habeas  Corpus,  returnable 
tohebail-]  jn  the  Court  of  King's-Bench  •,  and,  upon  their 
appearing  in  that  Court,  their  Counfel  moved, 
that  they  might  be  admitted  to  Bail. 

Sir  Thomas  Darnelbehzved  himfelfwitha  great 
deal  of  good  Manners  and  Temper,  on  this  Oc- 
cafion  -,  and  feems  to  have  been  bailed,  or  dif- 
charged,  by  his  Majefty's  Genfent  upon  the  firft 
Motion  5  for  we  hear  nothing  of  him  after- 
wards :  But  the  other  four,  viz.  Sir  John  Hevening- 
ham,  Sir  Walter  Earl,  Sir  Edmund  Hampden, 
and  Sir  John  Corbet,  infilled  ftrenuoufly,  by 
their  Counfel,  that  they  ought,  of  Right,  to  be 
admitted  to  Bail  by  the  Court  of  King's-Bench  •, 
and  refufed  ,to  make  any  Submiffion,  or  Ap- 
plication to  his  Majefly,  for  their  Liberty  • 
though  it  was  intimated  to  them,  both  publick- 
ly  and  privately,  that  upon  making  fuch  Ap- 
plication, they  might  be  difcharged. 


The  Counfel  for  the  Prifoners  infilled,  That 
the  Returns  of  the  refpective  Writs  of  Habeas 
Corpus  were  infufficient,  both  in  Form  and 
Subftance  :  As  to  the  Form,  they  faid,  the  Re- 
turn was  uncertain  and  contradictory  :  But  the 
Court  over-ruled  this  Objection,  and  declared 
it  to  be  certain,  and  not  contradictory  ;  neither 
did  the  Counfel  for  the  Prifoners  feem  to  relie 
much  upon  their  Exceptions,  as  to  the  Form  : 
The  grand  Obje£tion  was  to  the  Subftance, 
That  they  were  committed  by  his  Majefty's  fpecial 
Command,  "without  any  Caufe  exprejfed  in  the 
Warrant ;  and  there  being  no  Caufe  expneiTed, 
they  urged,  that  they  ought  to  be  admitted  to 
Bail  of  courfe,  it  was  a  Right  which  the  Judges 
of  the  King's-Bench  could  not  refufe  them,  on 
their  being  brought  into  Court  by  their  refpec- 
tive  Writs  of  Habeas  Corpus. 

But  their  Counfel,  in  arguing  this  Cafe,  car- 
ried the  Matter  much  farther  :  They  did  not 
only  infill,  that  their  Clients  ought  to  be  ad- 
mitted to  Bail;  but  that  neither  the  King,  or 
the  Privy-Council,  had  Power  to  commit  any 
Man  to  Prifon  •,  or,  if  they  had,  they  could 
not  do  it  without  expreffing  the  Caufe  in  the 
Warrant :  Nay,  they  urged,  that  no  Man 
could  be  imprifoned,  without  a  Prefentment, 
or  Indictment,  by  any  Authority  whatever,  ac- 
cording to  Magna  Charta,  and  fix  fubfequent 
Statutes,  made  for  the  Explanation  and  Con- 
firmation of  that  Statute. 

To  which  the  King's  Counfel  anfwered,  That 
this  could  not  be  underftood  of  the  firft  Ap- 
prehenfion,  or  Commitment  •,  becaufe  every 
Court  of  Juftice,  every  Jullice  of  Peace,  or 
Petty  Conftable,  might  arreft  and  commit  •,  and 
it  was  every  Day's  Practice  to  do  it,  without 
Prefentment,  or  Indictment :  That  Magna 
Charta,  indeed,  faid,  that  no  Man  fhould  be 
imprifoned,  unlefs  by  Prefentment,  or  Indict- 
ment :  But  then  it  was  added,  ant  per  legem 
terra,  or  by  the  Law  of  the  Land.  So 
that,  if  Commitments  by  the  King,  by  the 
Privy-Council,  or  by  a  Juftice  of  Peace,  &c. 
were  lawful  Commitments  before  ;  the  Statute 
of  Magna  Charta,  and  thofe  other  Statutes  made 
in  Confirmation  of  it,  had  not  altered  the  Law 
in  this  Refpect ;  and  that  Magna  Charta  could 
only  intend,  that  no  Man  fhould  be  adjudged, 
or  condemned,  to  be  imprifoned,  but  by  Pre- 
fentment, Indictment,  or  other  legal  Procefs  ; 
and  this  feems  to  have  been  agreed  alfo,  at 
length,  by  the  Prifoners  Counfel. 

The  only  Queftion  that  continued  to  be  dif- 
puted,  both  at  the  King's-Bench  Bar,  and  in 
Parliament  afterwards,  was,  whether  a  Perfon 
committed  by  the  King's  fpecial  Command,  or 
by  the  Command  of  the  Privy-Council,  without 
Caufe  expreffed  in  the  Warrant,  ought,  of  Right, 
to  be  bailed  by  the  Court  of  King's-Bench,  on 
his  being  brought  thither  by  an  Habeas  Corpus. 

Many  Precedents  were  produced  by  the  Pri- 
foners Counfel,  to  fhew,  that  where  Perfons 
had  been  committed,  by  the  King,  or  Coun- 
cil, and  no  Caufe  fhewn,they  had  been  bailed 
by  the  Court  of  King's  Bench. 

On  the  other  Hand,  the  King's  Counfel  infill- 
ed, that  thofe  very  Precedents,  and  many  more, 
evidently  fhewed,  that  where  Perfons  were  com- 
mitted by  the  King,  or  Council,  without  Caufe 
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fhewrij  they  were  never  bailed,  until  the  King's 
Pleafure  was  known. 

The  Lord  Chief  Juftice,  who  delivered  the 
Opinion  of  the  whole  Court,  declared,  that 
they,  having  viewed  and  confidered  all  the  Pre- 
cedents, could  not  find  that  one  Perfon,  no, 
not  One,  committed  by  the  King,  without 
Caufe  exprefTed,  that  had  been  admitted  to 
Bail  without  the  King's  Direction  ;  and,  there- 
upon, the  four  Gentlemen  were  remanded  to 
Prifon,  where  they  remained  till  the  29th  of 
January  following  •,  when  his  Majefty  order- 
ed them  to  be  fet  at  Liberty. 

A  Parliament  being  fummoned  to  meet  about 
fix  Weeks  afterwards,  viz.  the  17th  of  March, 
1 62 ly  and  the  Gentlemen  who  had  been  impri- 
foned  for  the  Non-payment  of  the  Loan,  elec- 
ted Members  of  the  Houfe  of  Commons  :  The 
Houfe  was  no  fooner  met,  but,  amongfl  the 
reft  of  their  Grievances,  they  fell  upon  this,  of 
the  Imprifonment  of  the  four  Gentlemen,  for 
Non-payment  of  the  Loan,  and  the  Court  of 
King's-Bench's  refufing  to  bail  them,  on  bring- 
ing their  refpecfive  Writs  of  Habeas  Corpus. 

If  this  was  Law,  fome  laid,  there  was  an 
End  of  all  their  Liberties  and  Properties  at 
once.  If  the  King  could  demand  fifteen  or 
twenty  Pounds  of  a  Gentleman,  by  the  fame 
Rule  he  might  require  his  whole  Eftate  ;  and 
by  the  fame  Law,  he  imprifoned  thefe  Gentle- 
men for  not  lending  their  Money,  he  might 
imprifon  all  the  Gentlemen  in  the  Kingdom, 
and  doom  them  to  perpetual  Imprifonment,  if 
none  of  the  Courts  of  Juftice  could  admit  them  to 
Bail :  That  it  was  in  vainfor  the  King  to  afk  Sup- 
plies 0!  his  Parliament  ;  for,  if  this  was  Law, 
they  had  nothing  left  to  give  :  The  King  was 
already,  in  effect,  the  Grand,  and,  indeed, 
only  Proprietor  of  all  the  Eftates  of  the  King- 
dom, and  his  Subjects  in  a  worfe  Condition  than 
Bondmen,  or  Villains  of  old  ;  for,  even  thofe, 
their  Lords  could  not  doom  to  perpetual 
Imprifonment  without  Caufe.  That  a  Prifoner 
thus  committed,  without  a  Caufe  exprefTed,  was 
in  a  worfe  Condition  than  one  committed  for 
Treafon,  or  Felony ;  for  fuch  Criminals  muft 
either  be  brought  to  Trial,  or  bailed :  But  thefe 
Gentlemen  had  no  Profpect  of  being  ever  deli- 
vered by  Law  ;  and,  if  the  King  had  not  been 
fo  gracious  to  confent  to  their  Enlargement, 
muft  have  been  Prifoners  for  Life. 

On  the  other  hand,  it  was  faid,  That  a 
Truft  muft  be  repofed  in  the  King,  in  whom 
the  executive  Power  was  lodged  :  That  it  was 
impoffible  for  any  written  Laws  to  provide  a- 
gainft  all  Exigencies  of  State  :  That  there  were 
many  other  Prerogatives  the  King  had,  that 
were  as  inconvenient  as  this  of  commiting  Men 
without  fhewing  Caufe.  The  King  might  em- 
bafe  the  Coin  :  The  King  might  lay  an  Embar- 
go on  all  Merchant  Ships ;  and,  in  the  Time 
of  Peftilence,  reftrain  Men  of  their  legal  Li- 
berties :  But  it  was  not  to  be  prefumed  his  Ma- 
jefty would  do  any  of  thefe  Things,  unlefs 
there  was  a  Necefiity  for  them.  If  the  King, 
or  Council,  could  not  commit  a  Man  without 
expreffing  their  Reafohs  for  it,  all  Secrets  of 
State  muft  be  difclofed ;  Enemies  muft  be  made 
Matters  of  our  Councils  ;  and  Accomplices  in 
Treafon,  or  Rebellion,  might  be  rurnifhed  with 
Opportunities  of  ruining  the  Government,  or,  at 
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leaft,  of  efcaping  Puniftiment:  That  it  was  the  1627-8- 
conftant  Practice,  for  the  King  and  Council  to  1^  * 
commit,  without  fhewing  Caufe,  when  the  {J^^J 
Difcovery  of  it  might  be  of  ill  Confequence 
to  the  State  -,  and  they  were  the  only  proper 
Judges  of  State- Affairs  ;  and  that,  upon  Peti- 
tion to  his  Majefty,  it  was  ufual  to  difcharge 
Prifoners,  after  the  Danger  was  over  ;  but,  that 
Judges  of  the  King's-Bench  never  bailed,  or 
difcharged,  any  Man  in  thefe  Cafes,  without 
firft  confulting  the  King,  and  receiving  his  Or- 
ders :  And  there  was  no  Reafon  his  Majefty 
fhould  not  be  entrufted  with  this  Power,  or 
Prerogative,  as  his  Predeceffors  had  been  :  And, 
indeed,  the  Gentlemen  on  the  other  Side  did 
acknowledge,  that  it  was  ufual  for  the  Judges 
of  the  King's-Bench  to  acquaint  the  King, 
before  they  bailed  fuch  Prifoners  as  were  com- 
mitted by  the  King,  without  Caufe  exprefTed, 
and  receive  his  Majefty's  Confent  •,  but  they 
would  have  this  to  be  Matter  of  Compliment 
only ;  and,  that  the  Court  ought  of  Right  to 
bail  or  difcharge  fuch  Prifoners,  whether  the 
King  confented  to  it,  or  not  •  otherwife  the  Li- 
berties and  Properties  of  all  the  People  of  the 
Kingdom  would  be  at  his  Majefty's  Difpofal ; 
and  they  were  no  better  than  Vaffals,  or  Tenants 
at  Will  to  the  Crown. 

Thus  we  fee  Matters  were  carried  to  very 
great  Extremes,  when  by  the  Wifdom  of  fome 
of  the  Members  of  both  Houfes  (who  well  un- 
derftood,  that  the  true  Intereft  of  the  Nation 
did  not  confift,  either  in  deprefling  the  Crown, 
or  giving  up  the  Liberties  and  Properties  of  the 
Subject)  thefe  Differences  were  in  a  manner  ac- 
commodated. The  Parliament  gave  the  King 
five  Subfidies,  to  fupply  the  Exigencies  of  the 
State  :  And  his  Majefty,  on  the  other  hand, 
granted  their  Petition  of  Right,  wherein  he 
confirmed  all  the  Statutes  that  prohibited  raif- 
ing  Money  by  Loans,  or  Benevolences,  and  re- 
linquifhed  his  Right  of  imprifoning  the  Sub- 
ject without  Caufe  fhewn. 

But  it  appeared,  that  there  was  a  S&t  of  Men     ^e 
in  the  Houfe  that  were  not  to  be  fatisfied ;  Men,,  ^fplrift- 
who  fomented  thefe  Divifions  between  the  King  ment  0f^ 
and  his  People   on   feveral  Accounts.     There  &  5  Car. 
were  thofe,   who  were  determined  never  to  kt  *  1<j27» 
fall  the  Cry  of  Jealoufies  and  Fears,    till  the  l 
Duke  of  Buckingham,  the  King's  Prime  Minif- 
ter,  was  deftroyed  :  There  were  others,  Puri- 
tans and  Prefbyterians  in   their  Hearts,    who 
could  never  reft,  till  they  faw  the  eftablifhed 
Church  fubverted,  and   their  own  Superftition 
triumphant ;   which  they  apprehended  was  not 
to  be  done,  but  by  the  Deftruftion  of  the  Ci- 
vil Government :    And  there   were  alfo  great 
Numbers  of  pure  Commonwealthfmen,   who 
were  ready  to  join  with  the  laft  to  pull  down  the 
Monarchy,  in  order  to  fet  up  Ariftocracy,  in 
which  they  and  their  Friends  propofed  to  have 
the  greateft  Share  of  the  Adminiftration. 

All  thefe  joined  in  the  common  Cry  of  Po- 
pery and  Tyranny  •  and  in  fomenting  Jealou- 
fies and  Fears  among  the  People  ;  while  many 
more  were  influenced  by  their  Numbers,  Af- 
furance,  and  fpecious  Pretences,  to  fall  in  with 
them  in  diftrefiing  the  Government. 

The  King,  therefore,  had  no  fooner  granted 

the  Petition  of  Right,  but  the  Commons  drew 

up  a  Remonftrance,  reprefenting  to  his  Majefty, 

F  f  that 
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i6zS.  that  both  the  Church  and  Commonwealth  were 
*jf^J\  ftill  in  great  Danger,  the  Laws  not  being  put 
in  Execution  againft  Roman  Catholicks,  and 
the  Doctrine  of  Arminianifm  (the  Freedom  of 
the  Will)  encouraged,  praying,  that  Ortho- 
dox (Puritan  or  Calvinift)  Preachers  might  be 
preferred,  and  their  Adverfaries  difcounte- 
nanced  :  And  having  repeated  their  former 
Complaints  of  the  Adminiftration,  in  raifmg 
Money  by  Way  of  Loan,  imprifoning  the  Re- 
fufers,  keeping  up  a  Standing  Army,  &V. 
(though  it  was  in  a  Time  of  actual  War)  they 
fall  again  directly  on  the  Duke  of  Buckingham, 
the  Prime  Minifter  •,  declaring,  they  would 
never  be  fatisfied,  while  he  had  any  Share  in 
the  Adminiftration  •,  for  he  was  the  Author  of 
all  their  Grievances. 

To  which  the  King  alifwered,  He  little  ex- 
peeled  fuch  a  Remonftrance,  after  his  granting 
their  Petition  of  Right. 

The  Commons,  however,  proceeded  to 
frame  another  Remonftrance  againft  the  King's 
receiving  Tonnage  and  Poundage  •,  which  his 
Majefty  being  acquainted  with,  came  on  a  fud- 
den  to  the  Houfe  of  Peers,  the  26th  of  June, 
and  declared,  that  by  paffing  the  Petition  of 
Right,  he  had  not  granted  them  any  new,  but 
only  confirmed  their  antient  Rights  and  Liber- 
ties •  and,  that  as  for  Tonnage  and  Poundage, 
it  was  a  thing  he  could  not  want :  That  it  was 
never  intended  to  be  afked  by  that  Petition ; 
nor  did  he  ever  intend  to  part  with  it :  After 
which  the  Parliament  was  prorogued  to  the  20th 
of  Otlober  following. 

Soon  after  the  riling  of  the  Parliament,  the 
Duke  of  Buckingham  afTembled  a  very  formi- 
dable Fleet  and  Army,  to  go  to  the  Relief  of 
the  French  Proteftants  at  Rochelle  :  But  while 
he  lay  at  Pcrtfmouth,  juft  ready  to  embark, 
he  was  affafiinated  on  the  23d  of  Auguft,  by 
one  Felton,  a  difcarded  Lieutenant,  and  a  zea- 
lous Fanatick,  who  ftabbed  the  Duke  to  the 
Heart,  with  a  Knife,  as  he  pafied  out  of  one 
Room  into  another,  under  a  Tapeftry  Hang- 
ing. The  Villain,  it  feems,  had  a  double  In- 
ducement to  commit  the  Fact :  Firft,  to  re- 
venge himfelf  on  his  Grace,  for  not  giving  him 
a  Captain's  Commiffion,  to  which  he  pretended : 
And,  fecondly,  to  deliver  his  Friends,  the 
Puritans,  from  their  great  Enemy,  the  Duke  : 
And,  accordingly,  we  find,  the  Wretch  gloried 
in  the  Murder,  believing  he  had  done  God  and 
his  Country  good  Service  ;  and  never  attempted 
to  make  his  Efcape,  or  oppofe  thofe  who  came 
to  apprehend  him.  He  was  tried,  and  con- 
demned j  and  being  executed  the  29th  of  No- 
vember following,  was  afterwards  hung  in 
Chains. 

In  the  mean  Time,  the  People  were  further 
difgufted  at  the  Imprifonment  of  fome  Mer- 
chants, who  refufed  to  pay  the  Duties  of  Ton- 
nage and  Poundage  :  And  the  creating  Sir  Ri- 
chard Wefton  Lord  Treafurer,  and  Prime 
Minifter,  who  was  fuppofed  to  be  popifhly  af- 
fected, ftill  increafed  their  Fears  and  Jealoufies  : 
Infomuch  that,  though  the  Duke  of  Bucking- 
ham, who  feemed  to  be  the  principal  Butt  and 
Object  of  the  People's  Fury,  was  now  dead; 
when  the  Parliament,  met  on  the  20th  of  Ja- 
nuary, i62|.  the  Houfe  of  Commons  appeared 
as  clamorous  as  ever,  falling  immediately  upon 


the  Illegality  of  the  King's  receiving  Tonnage 
and  Poundage  :  Whereupon  the  King  ordered 
both  Houfes  to  attend  him  at  Whitehall  •,  and 
acquainted  them,  that  it  was  not  his  Intention 
to  challenge  Tonnage  and  Poundage,  as  his 
Right ;  but  that  he  took  it  only  de  bene  ejfe, 
for  the  neceffary  Support  of  the  Government, 
till  it  mould  be  granted  him  by  Parliament: 
And,  as  they  had  now  an  Opportunity  of  pre- 
paring a  Bill  for  that  Purpofe,  he  expected 
they  would  do  it,  without  Lofs  of  Time,  ac- 
cording to  the  Profeffions  they  had  frequently 
made,  of  their  Readinefs  to  gratify  him  in 
this  Particular. 

This  gave  the  Faction  Occafion  to  clamour 
more  than  ever.  Inftead  of  going  upon  the 
Bill  of  Tonnage  and  Poundage  therefore,  as 
his  Majefty  defired,  they  exclaimed  againft  the 
Growth  of  Popery  and  Arminianifm,  which 
that  Incendiary  Elliot  cried  out,  were  breaking 
in  upon  them,  like  an  Inundation  ■,  averring, 
that  fome  of  the  Bifhops  themfelves  were  not 
Orthodox,  or  found  in  Religion.  They  pro- 
ceeded to  lend  one  of  the  Sheriffs  of  London  to 
the  Tower,  for  levying  the  Duties  of  Tonnage 
and  Poundage  •,  called  the  Officers  of  the  Cu- 
ftoms  before  them,  for  feizing  the  Goods  of 
Mr.  Rolls,  one  of  their  Members,  for  refufing 
to  pay  Cuftom  :  And  when  the  King  fent  them 
a  MefTage,  that  the  Officers  acted  by  his  ex- 
prefs  Orders,  they  cried  out,  Adjourn,  Adjourn, 
breaking  up  in  a  tumultuous  Manner.  Being 
afTembled  again,  two  or  three  Days  after,  Elliot 
roared  out  again,  that  he  found  the  Lord  Trea- 
furer Wefton  was  building  on  the  Foundation 
laid  by  his  Mafter  the  Duke  :  That  the  Mini- 
fters  were  for  breaking  Parliaments,  left  Par- 
liaments fhould  break  them  ;  and  that  all  Priefts 
and  Papifts  were  protected  by  the  Treafurer  : 
And  when,  on  the  2d  of  March,  1625.  4  Car. 
the  Speaker  delivered  a  MefTage  from  his  Ma- 
jefty, commanding  them  to  adjourn,  Elliot  of- 
fered a  Remonftrance  againft  Tonnage  and 
Poundage  ;  and,  the  Speaker  refufing  to  read  it, 
Sir  Miles  Hobart  locked  the  Door  of  the  Houfe, 
and  took  away  the  Key.  Coriton,  another  zea- 
lous Member,  affaulted  and  ftruck  Mr.  Winter- 
ton,  who  was  for  obeying  his  Majefty's  Com- 
mand, while  Elliot  read  the  Remonftrance  him- 
felf, and  the  Speaker  was  urged  by  Mr.  Selden 
and  others,  to  put  the  Queftion  :  But  he  an- 
fwered,  he  was  exprefly  commanded  by  his 
Majefty,  to  rife  as  foon  as  he  had  delivered 
his  MefTage,  and  accordingly  left  the  Chair : 
But  Mr.  JDenzil  Holies,  Benjamin  Valentine,  and 
others,  pulled  him  back,  again,  and  held  him 
in  the  Chair  by  Force  :  And  when  fome  of  the 
Privy-Council  endeavoured  to  releafe  the  Speak- 
er, Holies  fwore,  by  God's  Wounds,  he  fhould  not 
ftir,  till  they  gave  him  leave  to  rife  •  and  pro- 
ceeded to  read  the  following  Proteft,  viz. 
"  Whoever  fhall  bring  in  Innovation  in  Reli-, 
<c  gion,  or  by  Favour  feek  to  extend,  or  in- 
"  troduce,  Popery,  or  Arminianifm,  or  other 
"  Opinions,  difagreeing  from  the  true  and  or- 
"  thodox  Church,  fhall  be  reputed  a  Capital 
"  Enemy  to  the  Kingdom  and  Commonwealth. 
"  2.  Whoever  fhall  counfel  or  advife  the  take- 
"  ing  and  levying  the  Subfidies  of  Tonnage 
"  and  Poundage,  not  being  granted  by  Parlia- 
"  ment,  or  fhall  be  an  Actor,  or  Inftrument, 

"  therein, 
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1628-9.  "  therein,  fhall  be  reputed  an  Innovator  in  the 
4  &  5  "  Government,  and  a  Capital  Enemy  to  this 
t^y^^j  "  Kingdom  and  Commonwealth.  3.  If  any 
"  Merchant,  or  Perfon,  whatfoever,  fhall  vo- 
"  luntarily  yield,  or  pay,  the  Subfidies  of  Ton- 
"  nage  and  Poundage,  not  being  granted  by 
"  Parliament,  he  fhall  likewife  be  reputed  a 
'"  Betrayer  of  the  Liberties  of  England,  and 
"  an  Enemy  to  the  fame." 

The  King,  being  informed  of  thefe  tumul- 
tuous Proceedings  in  the  Houfe,  fent  a  Meffen- 
ger  for  the  Serjeant,  and  his  Mace  (becaufe, 
had  the  Mace  been  taken  off  the  Table,  they 
would  have  been  no  longer  a  Houfe)  :  But  the 
mutinous  Members  kept  the  Serjeant  locked  in, 
and  would  not  fuffer  him  to  attend  his  Majefty. 
Then  he  fent  the  Ufher  of  the  Black-Rod,  to 
order  them  to  adjourn  ;  but  they  would  not 
admit  him,  or  receive  his  Meffage  :  Where- 
upon the  King  fent  for  the  Band  of  Penfioners, 
with  an  Intention  (as  'tis  faid)  to  force  an  En- 
trance :  Whereupon  the  Commons  rofe  fudden- 
ly,  having  firft  adjourned  themfelves  to  the 
10th  of  March. 

The  Day  after  the  Tumult,  viz.  on  the  3d 
of  March,  Warrants  were  iffued  by  the  Privy- 
Council,  fummoning  nine  of  the  moft  difbrder- 
Iy  Members,  mentioned  in  the  Proceeding  a- 
gainft  Stroud,  &c.  to  appear  before  the  Board  ; 
which  were  obeyed  by  Holies,  Elliot,  Coriton, 
and  Valentine  ;  and  the  reft  afterwards  were 
brought  in,  or  furrendered  themfelves  :  But 
they  abfolutely  refufed  to  anfwer  before  the 
Council,  for  any  thing  that  had  been  faid  or 
done  in  Parliament :  Whereupon  they  were 
committed  to  feveral  Prifons. 

On  the  1  oth  of  March,  the  Day  the  Com- 
mons Were  adjourned  to,  the  King  came  to  the 
Houfe  of  Peers  ;  and,  without  fending  for  the 
Commons,  acquainted  their  Lordfhips,  that  it 
Was  merely  the  undutiful  and  feditious  Carriage 
of  the  Lower  Houfe,  that  brought  him  thither, 
to  diffolve  the  Parliament.  He  did  not,  how- 
ever, judge  all  that  Houfe  guilty  :  But  there 
were,  he  faid,  fome  Vipers  among  them,  who 
call  this  Mift  of  Undutifulnefs  over  moft  of 
their  Eyes  :  And  as  thefe  muft  look  for  Pu- 
nifhment,  their  Lordfhips,  on  the  other  hand, 
might  juftly  expect  from  him,  all  the  Favour 
and  Protection  that  a  good  King  owed  to  his 
loving  and  faithful  Nobility.  After  which,  the 
Lord  Keeper  dijfolved  the  Parliament,  there  being 
but  few  of  the  Commons  prefent,  as  his  Majefty 
had  not  thought  jit  to  command  their  Atten- 
dance. 

Thus   much  of  the  Hiftory  of  that  Parlia- 
ment  which  fat  in  the  4th    and    5th    Years 
Car.  I.   feemed  abfolutely  necefTary,  to  under- 
ftand  the  Cafe  of  Mr.  Stroud,  and  the  reft  of 
the  obnoxious  Members,    who   brought  their 
Writs  of  Habeas  Corpus,  to  obtain  their  Liber- 
ty, in  Eafter  Term,  5  Car.  I.  I  fhall  proceed 
in  the  next  Place  to  make  fome  Remarks  on 
the  detaining  thofe  Members  in  Prifon. 
Remarks         The  Reader  will  remember,  that  the  Coun- 
cn  (feHa-  fel  for  Mr.  Stroud,    and  the  reft  of  the  nine 
xmTbwht  imPrif°ned  Members,  infifted,  that  the  Return 
by  Stroud,  of  the  Habeas  Corpus  was  inefficient,   becaufe 
ev.  the  firft  Warrant,  mentioned  in  the   Return, 

expreffed  no  Caufe  of  the  Commitment ;  and 
the  fecond  only  faid,  they  were  committed  for 


notable    Contempts,     committed  againft   Ourfelf,     1619. 
and  our  Government,  and  for  ftirring  up  Sedition  ">  Car-  *" 
againft  Us  ;  obferving,    that  the  firft  Warrant  *~/~\'~*J 
was  directly  againft  the   Petition  of    Right  ; 
and  the  Offences  expreffed  in  the  fecond,  were 
not  Capital,    and  confequently  the   Prifoners 
ought  to  be  bailed  :  And  this  appears  to  have 
been  the  Senfe  of  the  Judges,  though  they  had 
not  an  Opportunity  of  delivering  their  Opinions 
in   open  Court,    in  Trinity  Term,   1629.    the 
Prifoners  being  removed  from  their  refpective 
Goals,  to  other  Prifons. 

But  it  appears  alfo,  that  it  was  the  unani- 
mous Opinion  of  the  Judges  of    the  King's- 
Bench,  when  the  Prifoners  appeared  in  Court, 
on  the  firft  Day  of  the  following  Michaelmas 
Term,  that  as  they  flood  charged  with  Con- 
tempts againft  his  Majefty,  and  with  ftirring  up 
Sedition,  which  were  Criminal  Matters,  they 
ought  to  give   Security  for  their  good  Beha- 
viour :    And  as  they  refufed  to  do  this,   their 
future  Imprifonment  muft  be  afcribed,  in  fome 
Meafure,  to  their  own  Obftinacy ;  which  leads 
me  in  the  next  Place  to  confider,  the  Proceed-  Remarks 
ings  againft  three  of  the  nine  Members,  viz. on  the  Pr*' 
Elliot,    Holies,    and   Valentine,    againft  whom c"  "$} 
the   Attorney -Generak,    the   fame   Michaelmas  Ellior.ftv. 
Term,  preferred  an  Information,  for  feditious  ftrSttHfiw, 
Speeches,  for  a  Contempt,  and  for  an  Affault  &c-  . 
on  their  Speaker.      To  which   their    Counfel 
anfwered,  that  it  was  lawful,   and  Parliamenta- 
ry, to  charge  Great  Men,  in  the  Houfe,   with 
Crimes    committed   againft  the    Conftitution  : 
That  it  was  no  Contempt,  to  refufe  to  adjourn, 
upon  a  verbal  Command  ;  and  that  it  was  law- 
ful for  the  Houfe  to  detain  the  Speaker  in  the 
Chair.    However,  that,  thefe  things  being  done 
in  Parliament,    they  could  only  be  queftioned 
for  them  there  •,  and  therefore  they  pleaded  to 
the  Jurifdiction  of  the  Court ;    and  refufing  to 
put  in  any  other  Plea,  Judgment  was  given  a- 
gainft  them  by  nihil  dicit,  and  they  were  fen- 
tenced  to  be  fined,  and  imprifoned,  as  has  been 
related  already. 

As  to  the  Refolutiohs  of  the  Commons,  who 
raifed  the  Rebellion  in  1641.  they  will  not  be 
much  regarded  in  this  Cafe  ;  after  we  have 
feen  them,  not  only  confpire  the  Deftruction 
of  the  King  and  Government,  but  fully  ac- 
complifh  and  execute  their  Treafons  :  And 
though  the  Parliament,  in  the  Year  1667. 
thought  fit  to  afiert  their  grand  Privilege  of 
Freedom  of  Speech,  and  reverfe  the  Judgment 
given,  in  the  Court  of  King,s-Bench,  againft 
Holies  ;  yet  they  feem  to  have  admitted,  that  a 
Breach  of  the  Peace  (fuch  as  the  AfTault  upon 
their  Speaker,  and  forcing  him  into  the  Chair) 
might  be  taken  notice  of,  and  punifhed  by 
the  Courts  in  Weftminfter-Hall ;  for  they  ob- 
fervedj  that  the  Judges  cunningly  blended  the 
Speeches  and  the  Affault  together,  in  their 
Judgment,  to  give  them  a  Colour  for  pro- 
nouncing it  :  And  one  of  the  Errors  affigned 
for  reverfing  the  Judgment  is,  that  the  Court 
gave  but  one  Judgment,  as  to  the  Words  and 
the  Affault,  when  the  Defendants  pleaded  two 
feveral  Pleas ;  lb  that  the  antient  Maxim  ftill 
remains  unfhaken,  that  to  a  Charge  of  Treafon, 
Felony,  or  Breach  of  the  Peace,  Privilege  of 
Parliament  cannot  be  pleaded :  And  had  the 
Judgment  been  for  Breach  of  the  Peace  alone, 
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concerning 
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Criminal 
Cafes,  at 
this  Day. 


it  had  probably  never  been  cenfured,  or  re- 
verfed :  There  is  no  doubt  to  be  made,  that  a 
Member,  who  is  airaulted  in  the  Houfe  by  an- 
other Member,  may  ftill  have  an  Action  a- 
gairift  the  Aggreffor,  in  the  Courts  of  Weft- 
minfter-Hall.  There  is  nothing  fo  facred  with- 
in thofe  Walls,  as  the  then  Attorney-General 
obferved,  as  to  privilege  the  Members  to  com- 
mit all  Manner  of  Outrages  there,  with  Impu- 
nity. 

But,  notwithftanding  the  Commons  did  then 
fo  loudly  exclaim  againft  the  Court  of  King's- 
Bench,  for  refufing  to  bail  Perfons  committed 
by  the  King  and  Council,  without  Caufe  fhewn ; 
we  have  feen  the  Houfes  themfelves,  fince  that 
Time?  affuming  a  Power,  equal,  if  not  fupe- 
rior,  to  that  the  Crown  then  exercifed  ;  fend- 
ing Gentlemen  to  Prifon,  without  exprefling 
any  Caufe,  and  not  fufFering  them  to  be  bailed, 
or  delivered,  on  their  bringing  Writs  of  Habeas 
Corpus :  And  the  Judges  have  fo  revered  the 
Commitments  of  either  Houfe,  as  not  to  dare 
to  difcharge  the  Prifoners,  till  the  Parliament 
has  been  prorogued  ;  and,  in  fome  Cafes,  till 
it  has  been  actually  diffolved  ;  and  that  not- 
withftanding the  Habeas  Corpus  Ad,  that  was 
made  for  the  Protection  of  our  Liberties : 
Which  leads  me  to  enquire,  how  the  Law  ftands, 
in  Regard  to  our  Liberties  at  this  Day. 

By  a  Statute  made  the  31ft  Car.  II.  cap. 
2.  it  is  enacted,  That  every  Perfon  committed 
for  any  Crime  (unlefs  it  be  for  Treafon,  or 
Felony,  plainly,  and  fpecially,  expreffed  in 
the  Warranty  mall  have  a  Writ  of  Habeas  Cor- 
pus, returnable,  immediate^  before  the  Lord 
Chancellor,  or  one  of  the  Judges,  who  may 
difcharge  him  from  his  Imprifonment,  taking  a 
Recognizance,  with  one  or  more  Sureties,  for 
his  Appearance,  in  the  King's-Bench,  the  next 
Term,  or  at  the  next  Affizes,  Seffions,  &V. 
where  the  Offence  was  committed,  unlefs  it  fhall 
appear,  that  the  Party,  fo  committed,  is  detained 
upon  legal  Procefs,  Order,  or  Warrant,  out  of 
fome  Court,  that  has  Jurifdiction  of  Criminal 
Matters  ;  or  by  a  Warrant  figned  and  fealed 
by  adjudge,  or  fome  Juftice  of  Peace,  forfuch 
Offence,  as,  by  Law,  the  Prifoner  is  not  bail- 
able. 

And  if  any  Perfon  fhall  be  committed  for 
Treafon,  or  Felony,  plainly  and  fpecially  ex- 
preffed  in  the  Warrant  -,  and  if  upon  his  Pray- 
er, or  Petition,  in  open  Court,  the  firft  Week 
of  the  Term,  or  the  firft  Day  of  the  Affizes 
of  Oyer  and  Terminer,  to  be  brought  to  his 
Trial,  he  fhall  not  be  indicted  the  next  Term, 
or  Seffions,  after  his  Commitment,  the  Judges, 
upon  Motion  made  to  them  in  Court,  by  the 
Prifoner,  or  any  for  him,  the  Iaft  Day  of  the 
Term,  or  Seffions,  are  required  to  fet  at  Li- 
berty fuch  Prifoner,  upon  Bail :  And  if  fuch 
Prifoner  fhall  not  be  indidted,  and  tried,  the 
fecond  Seffions  after  his  Commitment,  or  fhall 
be  acquitted  upon  his  Trial,  he  fhall  be  dif- 
charged. 

And  if  any  of  the  Courts  of  Weftminfter,  in 
Term  Time,  or  any  Judge  of  the  faid  Courts, 
in  the  Vacation,  fhall.  deny  fuch  Writ  of  Ha- 
beas Corpus,  they  fhall  feverally  forfeit  five  hun- 
dred Pounds,  to  the  Party  grieved. 

And  it  was  further  provided  by  this  Act,  I 


Scotland,   Ireland,   Jerfey,    Guernfey,    Tangier,     ite9- 
or  any  Place  beyond  Sea  :  And  that  any  Per-  *  <■'ar•  *' 
fon  fo  imprifoned,.  fhould  have  an  Action  of 
falfe    Imprifonment  againft   the   Perfons,    by 
whom  he  fhould  be  fo  committed,   detained, 
imprifoned,  fent  Prifoner,  or  tranfported  ;  and 
againft  all  Perfons,  who  fhould  make,  or  fign, 
any  fuch  Warrant,  or  be  advifing,  aiding,  of 
affifting,  in  the  fame  ;    and  that  the  Plaintiff 
fhould  recover  treble  Cofts,  befides  Dammages ; 
which  Dammages  fhould  not  be  lefs  than  five 
hundred  Pounds  ;  and  that  the  Offender  fhould 
incur  a  Praemunire,    and   be   incapable  of  a 
Pardon. 

And  it  was  further  provided,  That,  after  the 
Affizes  proclaimed,  no  Prifoner  fhould  be  re- 
moved from  the  common  Goal  of  the  County, 
but  fhould  be  tried  before  the  Judge  of  Affize. 
However,  after  the  Affizes,  he  may  have  his 
Habeas  Corpus.      And   it  is    now  held,    that 
the  Court  of  King's-Bench  have  a  difcretionary 
Power,  of  bailing  Perfons,    almoft  in  every 
Cafe,  even  for  Treafon,   or  Felony,    and  are 
not  bound,    by  the  Statute  of   Weftminfter  1. 
cap.  15.  as  Sheriffs  and  Juftices  of  Peace  are : 
And  though  they  hare  of  late  paid  a  much 
greater  Deference  to  a  General  Commitment  of 
either  Houfe  of  Parliament,   than  to  a  Com- 
mitment by  the  King  himfelf,  or  the  Privy- 
Council,  during  the  Continuance  of  a  Seffion  ; 
yet,  as  has  been  obferved,  they  do  ufually  ven- 
ture to  bail  fuch  Prifoners  as  have  been  com- 
mitted by  either  Houfe,  after  a  Prorogation, 
or  Diffolution :  And  there  has  been  an  Inftance 
of  this  Court's  bailing  a  Nobleman,  impeached 
of   High-Treafon,  when  the  Parliament  was 
diffolved,    Hawk.  in.     A   Commitment    for 
Difobedience  to  a  Decree  of  the  Court  of  Chan- 
cery, however,  is  held  ftill  to  be  good,  with- 
out fhewing  what  the  Decree  was :    And  the 
Perfon  committed,  is  not  bailable  by  the  Court 
of  King's-Bench,    notwithftanding  the    Habeas 
Corpus  A61  :  Nor  will  the  King's-Bench  bail  a 
Perfon  committed  by  any  other  Court  of  Re- 
cord ;  unlefs  it  appear,  the  Perfon  is  committed 
for  a  Fact,  which  is  indeed  no  Crime  ;   or  not 
within  the  Jurifdiction  of  the  Court  committing 
him  ;  or  where  a  Profecution  appears  to  be  ma- 
licious, or  the  like.  Hawk.  112. 

And  though  the  Court  of  King's-Bench  may 
admit  to  Bail,  Perfons  excluded  by  the  Statute 
of  Weftm.  1.  cap.  15.  yet  they  pay  a  great  Re- 
gard to  the. Rules  prefcribed  by  that  Statute. 
There  are.  few  Inftances  of  Perfons  charged 
with  Felony,  or  notorioufly  guilty  of  Treafon, 
or  Manflaughter,  that  have  been  admitted  to 
Bail,  without  fome  fpecial  Motive  to  induce 
the  Court  to  grant  it.  As  where  a  Perfon  out- 
lawed alledges  Error  in  the  Record  ;  or  a 
Perfon  is  convicted  contrary  to  Evidence  ;  or 
the  Plaintiff,  in  an  Appeal,  hath  unreafonably 
delayed  Profecution  ;  or  where  a  Prifoner  is  in 
Danger  of  his  Life,  by  Famine,  or  fome  ma- 
lignant Diftemper.    ibid. 

It  is  the  Practice  of  the  Court  of  King's- 
Bench,  in  admitting  a  Perfon  to  Bail,  who  is 
actually  prefent  in  Court  upon  an  Indictment, 
or  Appeal,  of  Felony,  or  other  Crime,  pu- 
nifhable  with   the  Lofs  of  Life,  or  Member,  to 
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Prifoner  fhall  appear  at  a  certain  Day,  &V. 
And  alio,  that  the  Bail  fhall  be  liable,  in  De- 
fault of  his  Appearance,  Body  for  Body  :  And 
it  feems  left  to  the  Difcretion  of  the  Juftices,  in 
admitting  a  Perfon  to  Bail  for  Felony,  to  take 
die  Recognizance  either  in  a  certain  Sum,  or 
Body  for  Body.  But  at  this  Day,  Perfons 
bound  Body  for  Body,  are  not  liable,  on  the 
Forfeiture  of  the  Recognizance,  to  fuch  Punifh- 
ment  as  the  Principal  would  be,  if  found  guil- 
ty ;  but  can  only  be  fined.     2  Hawk.  115. 

A  Perfon  bailed  for  Felony,  ought  to  have 
two  Sureties  at  leaft  :  And,  it  -is  the  Practice 
of  the  King's-Bench,  not  to  admit  a  Perfon  to 
Bail  upon  a  Habeas  Corpus,  on  a  Commitment 
for  Treafon,  or  Felony,  without  four  Sureties. 
Pracl.  Reg.  no. 

Give  me  Leave  to  obferve  further,  That  the 
Ruin  of  King  Charles  I.  and  the  utter  Subver- 
fion  of  the  Conftitution,  has  been  afcribed,  by 
fome,  to  the  Profecution  of  the  Gentlemen  laft 
mentioned.  It  is  fuppofed,  if  his  Majefty  had 
never  levied  Money  without  Confent  of  Parlia- 
ment, imprifoned  the  turbulent  Members  of  the 
Lloufe  of  Commons,  and  queftioned  them  in  the 
Court  of  King's-Bench,  for  their  Behaviour  in 
the  Houfe,  he  might  have  gone  in  Peace  to  his 
Grave  :  That  thefe  Proceedings  gave  the  People 
a  Handle,  to  encroach  on  his  Prerogative,  em- 
barrafs  his  Affairs,  and  ufurp  an  Authority  to 
controul,  and  even  fubdue  the  Crown  ;  without 
which,  they  were  taught,  their  Liberties  and 
Properties  could  never  be  fecured. 

But,  furely,  it  is  poflible  to  fall  into  fuch 
Times,  that  all  the  Wifdom  and  Virtue  that 
ever  any  Prince  pofiefied,  cannot  prefervehim; 
and,  if  ever  there  was  fuch  an  unhappy  Con- 
juncture, it  was  in  this  Reign  :  The  Enemies 
of  this  Prince  dwelt  altogether  on  his  arbitrary 
Difpofition,  and  the  .  illegal  Ways  he  took  to 
raife  Money,  in  order  to  juftify  their  Rebellion 
and  Ufurpation  :  But  they  are  very  filent  as  to 
the  unparalelled  Provocations  they  gave  him, 
and  the  Necefiities  they  reduced  him  to  •  which 
in  a  manner  compelled  him  to  take  thofe  ex- 
traordinary Ways :  Such  was  the  undutiful  Be- 
haviour of  the  Commons,  to  this  young  Prince, 
at  his  Acceffion,  before  they  could  difcern  whe- 
ther his  Adminiftration  would  be  good  or  bad, 
that,  though  they  had  drawn  the  Crown  into 
a  War,  they  would  not  raife  one  Penny  of 
Money  to  fupport  it ;  whereby  the  Expedition 
againft  Spain  mifcarried  in  the  firft  Year  of  his 
Reign  ;  and  in  the  fecond,  the  Princes  of  Ger- 
many and  the  Danes,  in  Confederacy  with  Eng- 
land, were  defeated  and  ruined :  Nay,  they 
went  farther,  and  denied  to  fettle  the  Duties  of 
Tonnage  and  Poundage  on  him,  for  the  fup- 
port of  his  Houfhold,  under  Pretence,  that  he 
had  taken  them,  on  his  Acceffion,  without  their 
Leave,  though  his  Anceftors  had  ever  done 
the  fame.  And  when  they  had  diftreffed  him 
to  fuch  a  Degree,  what  could  they  expect  ? 
His  Majefty  faw  the  Government  mull  fink, 
and  be  difiblved,  if  he  had  no  Revenue  to  fup- 
port his  Adminiftration  ;  and  the  Parliament 
would  not  give  him  a  Penny,  unlefs  he  would 
difcard  the  Duke  of  Buckingham,  and  fuch  of 
his  Minifters  as  they  had  taken  a  Prejudice  to, 
and  fuffer  their  Leaders  to  govern  all  his 
Councils :  And  when  the  King  declared,  that 
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the  Duke  was  innocent,  of  his  own  Know-  1629. 
ledge,  of  what  they  charged  him  with;  even  5  Car- r\ 
this  would  not  fatisfy  them  :  Now,  unlefs  it  v-"^v"Nj 
be  faid,  that  a  King  is  obliged  to  deliver  up 
his  Minifters,  how  faithful  and  able  foever,  and 
trahsfer  his  Authority  to  fuch  Men  as  a  power- 
ful Faction  fhall  impofe  upon  him,  1  cannot  fee 
how  he  could  avoid  taking  extraordinary  Ways 
to  raife  Money,  which  was,  indeed,  what  his 
Enemies  wanted,  and  rejoiced  to  fee  him  dri- 
ven to  thefe  Extremes  :  There  were  a  great 
many  Gentlemen  among  the  Commons,  it  is 
true,  that  were  for  accomodating  Matters,  by 
granting  Supplies,  and  relieving  the  King's 
Necefiities.  But  we  find  the  Enemies  of  the 
Miniftry,  the  Puritans  and  Republicans,  were 
too  hard  for  them  :  When  one  Grievance  was 
remedied,  they  immediately  ftarted  another, 
and  diffracting  the  People  with  imaginary  Jea- 
loufies  and  Fears,  threw  all  into  Confufion  ; 
and  by  the  fame  Acts  they  might  have  ruined 
any  Prince  that  every  reigned. 

We  have  no  Inftance  of  a  King  of  England, 
of  more  Virtue,  Parts,  and  Learning,  than 
King  Charles  the  Firft  was  ;  and,  whatever 
his  Enemies  may  fuggeft  to  the  contrary,  far- 
ther from  afiuming  an  arbitrary  Dominion  :  All 
he  defired  was,  to  retain  the  legal  Prerogatives 
his  Anceftors  enjoyed  :  He  would,  perhaps, 
have  been  contented  with  much  lefs  Power  than 
many  of  them  exercifed,  had  he  not  feen  the 
Commons  aiming  at  Dominion,  and  daily  en- 
croaching on  the  Regal  Prerogatives ;  and  found, 
if  he  gave  way  to  their  infatiable  Demands, 
they  would  infallibly  deftroy  the  Conftitution 
both  in  Church  and  State.  It  is  fufficiently  evi- 
dent, that  the  Ambition  of  the  Commons, 
joined  with  the  reftlefs  Zeal  of  the  Puritans,  to 
deftroy  the  Church  of  England,  and  eftablifh 
their  Idol,  Prefbytery,  were  the  principal  Sources 
of  the  Grand  Rebellion  ;  and  that  thofe  People 
who  reduced  King  Charles  to  the  Ncceffity  of 
raifing  Money  by  thofe  extraordinary  Ways, 
were  greater  Enemies  to  their  Country  than 
thofe,  who  advifed'  him  to  ufe  thofe  Means  for 
his  Prefer vation. 

Necejfity  has  no  Law,  according  to  the  Pro- 
verb j  or  rather,  all  Laws  muft  give  way  to 
Neceffity  :  This  is  a  Doctrine  the  Saints  them- 
felves  inculcated  foon  after,  urging  the  Necep 
fity  of  Rebellion  againft  their  Sovereign,  to 
preferve  their  Rights  and  Liberties  ;  and  taxed 
the  Subject  more  arbitrarily  and  extravagantly, 
to  fupport  their  Rebellion  and  Ufurpation,  than 
any  King  had  ever  done. 

The  rude  Treatment  of  the  Laws  by  their 
Hero  Cromwell,  when  fome  urged  Magna  Char- 
fa,  in  Defence  of  their  Liberties  and  Proper- 
ties, will  never  be  forgot  ;  that  mighty  Advo- 
cate for  Liberty  and  Property,  when  he  had 
depofed  his  Sovereign,and  ufurped  his  Throne* 
gave  the  grand  Charter  of  the  Peoples  Liber- 
ties the  Title  of  Magna  Farta,  and  appears  to 
have  looked  upon  the  reft  of  the  Laws  of  the 
Kingdom  with  equal  Derifion  and  Contempt  ; 
taxing,  imprifbning,  decimating,  tranfporting, 
and  murdering  the  Nobility  and  Gentry,  at 
Pleafure  ;  who  foon  faw  their  Error,  in  contri- 
buting to  the  Deftruction  of  the  Monarchy  ;  and 
no  doubt,  heartily  wifhed  for  King  Charles's  Ad- 
miftration  again. 
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i^^Jj  an<^  Ufurpers,  who  exclaim  the  loudeft  againit 
the  Invafion  of  Liberty   and  Property,   when 
they  are  out  of  the  Adminiflration,  and  are  the 
the  moft  intolerable  Oppreffors  themfelves,  when 
pofiefled  of  Power :    Let  us  but  fuppofe  that 
when  King  George  I.  came  to  the  Crown,  he 
had  found  it  engaged  in  War  with  two  potent 
Enemies,  by  the  Advice  of  Parliament,  (which 
was  the  Cafe  of  King  Charles  1.)  and  the  Parlia- 
ment would  not  have  railed  one  Penny  of  Mo- 
ney, either  for  the  Support  of  the  War,  or  the 
Maintenance  of  his  Houfhold;  while  our  good 
Allies  perifhed  for  want  of  our  Afliftance  ;  the 
Faction  at  the  fame  Time,  attacking  and  revil- 
ing his  Adminiflration,  before  he  had  been  fix 
Months  upon  the  Throne,  and  it  was  impoflible 
to  difcern  whether  it  would  be  good  or  bad : 
Would  King  George's  Friends,  in  fuch  a  Cafe, 
have  thought  themfelves  obliged  to  ftand  ftill 
with  their  Arms  a-crofs  ;  and,  becaufe  the  Par- 
liament proved  fullen  or.peevifh,  have  fuflfered 
the  Succeffion  of  the  Hannover  Family  to  have 
been  defeated,    and  his  Enemies  triumph  over 
them  ?    Would   they  not  rather  have  exerted 
their  utmoft  Efforts,  and  raifed  Men  and  Money, 
by  all  the  Methods  they  could  invent,  whether 
legal  or  illegal,    to  preferve  the  Crown  on  his 
illuftrious  Head  ;    and   would   they  not  have 
juftified  themfelves,   as  the  Miniflers  of  King 
Charles  the  Firft  did,  by  that  Almighty  Plea  of 
NecefTity. 

Far  be  it  from  me  to  juftify  the  Ways  that 
were  taken  in  the  Reign  of  King  Charles  I.  for 
railing  Money,  fuppofing  it  were  poffible  to 
have  avoided  them  •,  but  Neceffity,  it  feems  to 
be  agreed  on  all  Hands,  will  juftify  taking 
Meafures  that  are  not  ftrictly  legal :  And  if  a 
Prince  of  King  Charles's  Wifdom  and  Virtue  was 
pufhed  upon  thofe  unwarrantable  Ways  and 
Means  by  the  Perverfenefs  of  a  Faction  ;  I 
wifh,  when  ever  any  of  his  Succeflbrs  find  them- 
felves in  the  like  unhappy  Situation,  they  may 
extricate  themfelves  out  of  their  Difficulties  by 
Ways  lefs  opprefiive  than  thofe  that  Prince  was 
compelled  to  make  ufe  of.  But  to  proceed; 
The  Friends  of  Monarchy  are  frequently  repre- 
fented,  by  their  Enemies,  as  in  love  with  Sla- 
very, and  ready  to  facrifice  their  Liberties  and 
Properties  to  every  ambitious  Prince :  But  I 
would  have  the  Republicans  know,  That  the 
Loyalifts  have  as  great  a  Value  for  thofe  inefti- 
mable  Bleffings  of  Liberty  and  Property,  as 
any  Whig  of  them  all :  The  only  Difference  is, 
That  the  former  apprehend  their  Laws  and  Li- 
berties are  more  likely  to  be  preferved  under  a 
Monarchichal  Form  of  Government ;  and  the 
latter  imagine,  That  Liberty  is  no  where  to  be 
found  but  in  a  Commonwealth. 

For  my  Part,  if  we  are  to  be  tyrannized  over, 
I  had  rather  have  one  than  five  hundred  Ty- 
rants ;  I  had  rather  fee  one  upon  the  Throne, 
than  a  Tyrant  in  every  Parifh  almoft :  But  it  is 
very  notorious,  there  is  much  more  Danger  of 
Opprefllon  and  Tyranny  under  a  Common- 
wealth than  a  Monarchy  ;  for  the  Weight  of  the 
Nobility  and  Gentry  of  a  Nation  will  ever 
prove  a  Balance,  fufficient  to  prevent  our  Kings 
committing  any  great  Excefles  ;  they  will  not 
fee  their  Laws  trampled  on,  and  their  Proper- 
ties invaded,  without  oppofing  fuch  Encroach- 


ments, and  reprefenting  their  Grievances  to  the    1629. 
Throne  ;  as  we  find  by  Experience  they  have  5  Car.  I. 
frequently  done  with  good  Succefs,  even  in  the  ^-/"V"N-' 
Reigns  of  our  greateft   Princes,    fuch  as  Ed- 
ward the  Third,  Henry  the  Fifth,  that  of  Queen 
Elizabeth,  &c.    But  then  they  were  fo  wife  to 
be  content  with  their  antient   Privileges,    and 
did  not  attempt  to  ftrip  the  Crown  of  all  its 
Prerogatives :    Where-ever   this   has   been  at- 
tempted it  has  always  ended  in  Confufion,  and 
the  Subverfion  of  the  Government.     And  let 
the    People's   Grievances   and   Oppreflions   be 
never  fo  infupportable  under  a  Commonwealth, 
there  is  no  Redrefs  to  be  expected ;  the  Tyrants 
are  fo  numerous,  and  are  Men  of  that  Wealth 
and  Intereft  in  every  Part  of  the  Nation,  and 
have  fuch  an  Influence  over  the  inferior  People, 
among  whom  they  refide,  that  there  is  no  con- 
tending with  them  :    In  thofe  unhappy  Times, 
when  this  was  our  own  Cafe,  we  fee  the  State 
would  not  fuffer  the  People  fo  much  as  to  peti- 
tion for  a  Redrefs  of  Grievances,    or  find  any 
Fault  with  their  Adminiflration,  how  deftruc- 
tive  foever  to  Liberty  and  Property.     And  if 
we  look  abroad  into  the   Commonwealths  of 
Venice,  Genoa,  and  Holland,  their  Governments 
are  more  defpotick  than  that  of  the  Grand  Seig- 
nior •,  they  will  not  fo  much  as  fuffer  the  Peo- 
ple to  mention,  much  lefs  oppofe,  their  Admi- 
niftration ;  and  if  they  fufpect  any  of  their  Sub- 
jects to  have  a  Defign  to  demand  any  Altera- 
tion in  the  Adminiflration,  they  are  immediate- 
ly apprehended  by  a  kind  of  Secret  Committee, 
thrown   into  Dungeons,    and  perhaps   put  to 
death,  without  being  fuffered  the  Benefit  of  an 
open  Trial  :  Thefe  are  fome  of  the  Liberties 
and  Privileges  ufually  annexed  to  a  Republican 
Form  of  Government,  which  fome  People  are 
fo  fond  of,  and  which  furely  none  can  heartily 
defire,  unlefs  they  expect  to  conftitute  Part  of 
the  State,  and  enjoy  the  Privilege  of  domineer- 
ing over  their  Prince  as  well  as  their  Fellow- 
Subjects. 

Great  Encomiums  are  beftowed  upon  thofe 
Patriots,  who  have  from  Time  to  Time  con- 
tended to  clip  the  Wings  of  the  Prerogative,  and 
make  the  Crown  in  a  Manner  dependant  on  the 
People :  But  what  did  they  ever  get  by  this  Con- 
duct ?  King  Charles  II.  being  treated  in  this 
Manner,  when  he  faw  it  was  impoflible  other- 
wife  to  fupport  his  Dignity  and  Authority,  and 
he  was  in  Danger  of  becoming  fubject  to  the 
Commons,  made  the  leading  Men  amongft  them 
his  Penfioners,  and  by  that  means  procured  their 
Confent  to  a  Standing  Army ;  governing  as  ab- 
folutely  in  the  latter  Part  of  his  Reign,  as  ever 
his  Predeceflbrs  had  done  before  the  Prerogative 
was  reduced. 

Whereas  had  thofe  wife  Men  been  content  with 
the  antient  Conftitution,  neither  Penfionary 
Parliaments,  or  Standing  Armies,  had  been 
thought  neceflary  to  force  the  Subje£ls  Obe- 
dience :  They  need  not  then  have  raifed  Taxes 
to  pay  their  Reprefentatives  for  doing  the  Bufi- 
nefs  of  the  Court,  and"  pay  thofe  Troops  that 
were  raifed  to  bridle  their  Fury. 

Our  wife  Patriots,  by  aiming  at  an  unbounded 
Liberty,  and  to  be  freed  from  the  Dominion  of 
their  lawful  Prince,  compelled  him  to  raife 
Forces  for  his  Prefervation,  which  might  have 
teen  fatal  to  their  Liberties,  if  he  had  had  any  In- 
clination 
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i  fop.  clination  to  invade  them.  It  was  happy  for  us, 
5  Car.  I.  ne  defined  no  more  than  that  alJ  his  Subjedts 
^*"vv^  might  be  eafy  and  happy,  and  did  not  make 
ufe  of  thofe  Forces  to  render  himfelf  abfblute  : 
If  he  had, we  might  have  thanked  thofe  Patriots 
for  it,  whofe  Ambition  in  a  manner  forced  him 
into  thofe  Meafures. 

Give  me  leave  to  obferve  further,  That  the 
Puritans  have  been  the  mod  implacable  Enemies 
to  the  Conftitution  and  Peace  of  their  own  Country 
of  any  fetof  Meninitfincethe  Reformation:  We 
have  feen  them  in  Queen  Elizabeth's  Reign,  at- 
tacking her  Government,  and  threatening  to 
depofe  her,  unlefs  fhe  would  deftroy  the  eftab- 
Iifhed  Church,  and  introduce  their  Seel;  into  the 
Adminiftration :  Nay,  we  find  they  were  ready 
to  join  with  the  Pope  and  the  Spaniard  in  the 
memorable  Year  1588.  to  the  utter  Ruin  both 
of  our  Religious  and  Civil  Rights :  But  the 
Queen,  by  hanging  up  fome  of  thefe  feditious 
Betrayers  of  their  Country,  put  a  flop  to  their 
Encroachments,  and  maintained  the  Dignity  of 
the  Crown  ;  and  yet  were  her  Subjects  then 
the  happieft  People  upon  the  Face  of  the  Earth; 
nor  did  the  Nation  ever  make  a  greater 
Figure  in  the  World,  than  under  her  Admini- 
flration. 

King  James  I.  on  the  contrary,  unhappily 
relaxed  the  Reins  of  Government,  andfuffered  the 
People  to  difpute  and  controul  his  Adminiilra- 
tion  to  fuch  a  Degree,  that,  according  to  his 
Son's  Expreffion,  they  put  the  Dice  upon  him,  and 
made  him  dependant  on  them. 

Infteadof  the  Stuarts  endeavouring  to  eflablifh 
a  defpotick  Power,  it  is  evident,  the  Puritans 
and  Republicans,  from  the  Time  of  their  Ac- 
ceflion  to  this  Throne,  have  endeavoured  to  de- 
prive that  Family  of  all  its  jufl  Rights,  and  en- 
tirely to  fubvert  the  Conftitution  in  Church  and 
State,  which  they  unhappily  effected  in  the 
Reign  of  King  Charles  I.  And  yet  we  have  feen 
fome  of  our  young  Nobility  and  Gentry,  whofe 
Anceflors  fell  with  the  Crown,  and  in  Defence 
of  it,  flupidly  celebrating  that  melancholly  Day 
as  a  Feftival,  which  the  Nation  juflly  folemnizes 
as  a  Fafl,  for  the  detefled  Murder  of  one  of  our 
greatefl  Monarchs,  dreffing  up  Calves  Heads, 
making  Bonfires,  and  pouring  out  red  Wine,  to 
ihewhow  they  approved  of  the  fpilling  theBlood 
of  that  King  ;  and  that  they  would  gladly  have 
embrued  their  own  Hands  in  it,  if  they  had 
lived  in  thofe  Days:  What  an  Affront  muff  this 
be  to  the  Stuarts  Race  ;  to  the  Prince,  who 
now  happily  fills  the  Throne,  and  even  to  Mo- 
narchy itlelf  ?  For  thofe  Rebels  gloried,  they 
had  deflroyed  the  King,  and  Monarchy  with  him; 
and  pciijured  the  whole  Nation,  by  compelling 
them  to  abjure  the  Stuart  Family,  and  all  King- 
ly Government. 

This  the  Saints  then  made  the  pious  Teft  for 
admitting  Men  to  Offices  in  the  State,  and  all 
other  Preferments  ;  though  they  exclaim  now  a- 
gainfl  the  Government,  for  requiring  any  Teft 
of  their  Loyalty  and  Affection  for  the  Efla- 
blifhment. 


I  fhall  conclude  thefe  Remarks  with  fome  Ac-  i<S*9* 
count  of  Sir  John  Elliot,  that  grand  Incendiary,  5  Car- l 
who  may  be  faid  to  have  laid  the  Foundation  of  ^^^^ 
the  Civil  Wars,  though  he  did  not  live  to  fee 
the  glorious  Confufion  he  aimed  at. 
.  This  Gentleman,  Mr.  Echard  informs  us,  was 
not  of  a  very  antient  Family,  but  had  a  good 
Eflate  in  Cornwall :  That  he  had  been  a  Fel- 
low-Traveller  and  an  intimate  Companion  of  the 
Duke  of  Buckingham's,  before  his  Advancement, 
and  afterwards  as  great  a  Flatterer  of  him  as  any 
Man  :  That  in  the  fame  Parifh  with  Elliot  lived 
another  Gentleman  of  a  fair  Character,  named 
Moyle,  fome  time  a  Member  of  Parliament,  with 
whom  Elliot  having  had  a  Difference,  went  to 
his  Houfe  under  pretence  of  a  Vifit,  and  whilft 
Moyle  was  drinking  a  Glafs  of  "Vyine,  Elliot 
treacheroufly  ftabbed  him ;  and  leaving  the 
Gentleman,who  hofpitably  entertained  him,dead, 
as  he  imagined,  made  his  Efcape  to  London  : 
Where  he  applied  himfelf  to  Buckingham,  and 
by  his  Means  obtained  a  Pardon  for  the  fup- 
pofed  Murder  (  pretending  Moyle  had  been 
killed  in  a  Rencounter.)  Elliot  was  obliged, 
however,  to  advance  a  confiderable  Sum  of  Mo- 
ney to  get  the  Pardon  expedited,  left  the  Bafe- 
nefs  of  the  Fact  fhould  be  difcovered  before  it 
had  paired  the  Seals:  And  it  was  no  fooner 
fealed,  but  Elliot  received  Advice,  that  Mr. 
Moyle  was  in  a  fair  Way  of  Recovery  :  Where- 
upon he  applied  himfelf  to  the  Duke  again,  to 
have  his  Money  returned,  which  his  Grace  did 
not  gratify  him  in,  but  procured  him  the  Ho- 
nour of  Knighthood,  as  an  Equivalent  for  it  ; 
which  was,  however,  far  from  fatisfying  Elliot 
for  the  Money  he  had  paid.  He  vowed,  there- 
fore, to  be  revenged  on  the  Duke  for  the  Injuflice 
he  apprehended  was  done  him,  by  one  who  had 
formerly  been  his  Equal,  and  his  Friend ;  and 
did  not  fail  to  make  good  his  Threats  on  every 
Occafion.  Mr.  Moyle  out-lived  this  Outrage 
above  forty  Years,  and  gave  this  Relation  of 
the  Fad  himfelf  to  the  celebrated  Dean  Pri- 
deaux,  from  whom  Mr.  Echard  had  it:  So  that 
all  this  pretended  Zeal  of  Elliot's  for  his  Coun- 
try, was  founded  in  Revenge  •  and  the  greatefl 
Patron  of  Religion  and  Liberty  among  the 
Commons,  appears  to  have  been  an  infamous 
AfTaffin  :  He  afterwards  died  a  Prifoner  in  the 
Tower,  where  he  was  confined  for  refufing  to 
give  Security  for  his  good  Behaviour,  after  ha- 
ving been  guilty  of  numberlefs  Infults  on  the 
the  Government,  raifed  a  Tumult  in  the  Houfe 
of  Commons,  and  laid  violent  Hands  upon  their 
Speaker,  which  was  the  Occafion  of  his  Com- 
mitment and  Profecution  in  the  KiHg' s-Bench : 
And  though  the  Lords  afterwards  reverfed  the 
Judgment  againft  Holies  for  Error,  it  is  re- 
markable that  they  were  fo  fenfible  of  the  Me- 
rits, or  rather  Demerits,  of  this  pretended  Pa- 
triot Elliot,  that  they  never  did  reverie  the  Judg- 
ment againft  him,  but  it  remains  uppn  Record 
to  this  Day. 
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6ctrT.  The  Trial  of  James  Lord  Uchiltrie,    for  Leajing-ma- JQ r;r 
king,  and  Calumnies,  uttered  by  him  againjt  James  Mar-  '^^ 
quis  of  Hamilton,  the  Earls  of  Haddington,  Roxburgh, 
aitd  Buccleugh,    tending  to  the  fowing  Difcord  between 
his  Majefty  and  the  faid  Scotilh  Noblemen,   at  Edin- 
burgh, 30  Novemb.   1 63 1 .  6  Car.  I. 


<fhe  MM- 
merit. 


THE  Dittay,  of  Indictment,  fets  forth, 
That  whereas,  by  feveral  Statutes  of  the 
Kingdom  of  Scotland,  it  is  enabled,  that  all 
Leafing-rriakers,  and  Tellers  of  Lies,  which 
may  engender  Difcord  between  the,  King,  his 
Barons,  Great  Men,  and  Lieges,  mall  forfeit 
Life  and  Goods  to  the  King.  Notwithstand- 
ing which,  the  faid  James  Lord  Uchiltrie,  in 
the  Month  of  May,  then  laft  paffed,  having 
heard  by  the  Relation  of  Donald  Lord  Rea,  that 
certain  Speeches,  Surmifes,  and  Informations, 
were  made  unto  him  (the  laid  Lord  Rea)  by 
David  Ramfay,  Robert  Meldrum'  and  feveral 
other  Perfons  beyond  Sea,  in  Sweden,  Romer- 
land,  and  Holland,  reflectively  •  and  by  the 
laid  David  Ramfay,  and  divers  other  Perfons, 
within  the  Kingdom  of  England,  anent  forhe 
Plot,  and  dangerous  Purpofe,  intended  againft 
the  King,  Queen,  and  Prince,  and  againft  the 
Land,  by  furprifing  the  King's  Houfes  and 
Caftles  of  Edinburgh,  Stirling,  and  Dunbarton  ; 
and  for  feizing  the  Town  of  Lieth.  The  faid 
Lord  Uchiltrie,  not  contented  with  revealing 
what  the  Lord  Rea  had  informed  him  of,  out 
of  a  malicious  Defign,  and  in  order  to  create 
DifcOrd  betwixt  the  Lord  Marquis  of  Hamil- 
ton, the  Earls  of  Haddington,  Roxburgh,  and 
Buccleugh,  and  his  Majefty,  did,  on  the  1 7th 
of  May,  then  laft  paffed,  fignify  to  his  High- 
nefs,  that  the  Bufinefs  was  Treafbn  intended  a- 
gainft  his  Majefty  ;  and  that  the  principal  Party 
was  the  Marquis  of  Hamilton,  as  he  was  in- 
formed ;  and  to  induce  his  Majefty  to  believe 
him,  he  delivered  to  the  Lord  Treafurer  (Weft on) 
a  Lift  of  NameSj  to  fhew  his  Majefty,  the 
Strength  of  the  faid  Marquis  of  Hamilton's 
Party  alnd  Adherents  in  Scotland  :  Wherein  he 
named  the  Marquis  of  Hamilton,  the  prime 
Agent,  and  named  the  Earl  of  Melros,  now 
Earl  of  Haddington,  the  Earl  of  Roxburgh,  and 
the  Earl  of  Buccleugh,  to  be  Plotters  :  And 
that  upon  the  Marquis's  Arrival  at  London,  from 
Scotland,  the  faid  Lord  Uchiltrie  went  to  his 
Majefty,  when  he  was  at  Dinner,  and  boldly, 
and  male-pertly,  fpoke  thefe  Words  to  him  •, 
Sir,  now  you  know  the  Bufinefs,  but  know  not  the 
Time  ;  and  therefore,  Sir,  either  do,  or  die  ; 
doing  thereby,  what  in  him  lay,  to  move  his 
Majefty  to  take  fome  fudden  and  violent  Courfe, 
for  the  Subverfion  of  the  Life  and  Honour  of 
the  faid  Marquis  ;  and  that  the  faid  Paffages 
were  malicioufly  forged,  invented,  and  prac- 
tifed  by  the  Panel  (the  Prifoner),  without  any 
Foundation,  or  Authority,  from  the  Relation 
of  the  Lord  Rea,  as  was  manifeft,  from  his 
own  Depofitions,  and  by  the  Declaration  of  the 
faid  Lord  Rea,  who  had  averred,  that  he  knew 


nothing  againft  the  Perfon  of  the  Marquis,  but 
that  he  was  as  good  a  Subject,  as  any  the 
King's  Majefty  had  ;  and  that  the  Panel  (the 
PrifonerJ  and  not  the  Lord  Rea,  did  name  the 
Earl  of  Buccleugh,  as  one  who  would  take  up 
Arms  in  Scotland,  to  affift  the  Marquis.  By 
which  Leafings,  Calumnies,  and  flanderous 
Speeches,  untruly  plotted,  devifed,  and  vented, 
by  him,  againft  the  faid  Marquis  of  Hamilton , 
the  Earls  of  Haddington,  Roxburgh,  and  Buc- 
cleugh, his  Majefty's  faithful  Counfellors,  and 
loyal  Subjects,  he  had  manifeftly  contraverted 
the  Tenor  of  the  faid  Statutes,  and  incurred 
the  Pains  therein  mentioned,  viz.  the  Punifh- 
ment  of  Death,  which  ought  to  be  executed 
on  him,  with  all  Rigour,  to  the  Terror  and 
Example  of  others. 

The  Evidence  produced  againft  the  Lord  ^  £**- 
Uchiltrie  was,  firft,  kis  own  Examination  be-  j""*  P™" 
fore  fome  Lords  at  London,  the  20th  of  June  ; 
wherein  he  fays,  that  about  the  7th  of  May  <lhe  Prifo- 
laft,  the  Lord  Rea  told  him  (at  the  Bear,  near  nets  Ex- 
London- Bridge),  that  he  believed  there  was  z.aminattor" 
Plot  againft  this  Land ;  and  though  he  had  no 
certain  Ground  for  it,  if  he  had  ftaid  but  five 
Weeks  longer  in  the  Low  Countries,  he  ftiould 
have  known  the  Certainty  :  That  on  the  1 3th 
of  the  fame  Month,  he  came  to  his,  the  Ex- 
aminant's  Chamber,  and  told  him,  he  had 
learned  more  Certainty  ;  and  that  the  Purpofe 
of  the  Marquis  of  Hamilton's  Levies,  as  divers 
of  his  Officers  and  Followers  had  informed  him 
(the  faid  Lord  Rea)  was,  that  either  they 
fhould  not  go  out  of  England,  or  Scotland  ;  or, 
if  they  did,  they  fhould  return  to  England,  or 
Scotland  again,  and  furprize  the  King's  Houfes 
and  Caftles  in  Scotland,  viz.  the  Caftles  of 
Edinburgh,  Stirling,  and  Dunbarton,  and  fortify 
themfelves  in  Leith,  and  fhould  afterwards  take 
Berwick,  and  march  into  England,  where  they 
intended  to  feize  the  King's  Perfon,  and  im- 
prifon  him  ;  to  fend  the  Queen  to  a  Cloyfter  -y 
to  captivate  the  young  Prince  with  his  Father, 
and  to  ftrike  off  the  Heads  of  all  the  principal 
Men  about  the  King,  both  Englifh,  and  Scots  -, 
and  particularly  the  Lord  Treafurer  of  England, 
the  Earl  of  Monteith,  Sir  William  Alexander, 
and  Sir  Thomas  Hope  :  That  the  Lord  Rea, 
thinking  it  fitter  to  be  difcovered  by  the  Ex- 
aminant  than  by  himfelf,  left  thofe,  whom  it 
concerned,  might  fufpect  the  Matter,  defired 
the  Examinant  to  acquaint  his  Majefty,  or  the 
Lord  Treafurer,  therewith,  j  and  that  he  ac- 
cordingly attended  the  Treafurer,  and  told  him, 
he  had  Something  to  reveal,  that  concerned  his 
Majefty,  and  all  his  Kingdoms,  and  Pofterky; 
and  that  the  Lord  Treafurer  thereupon  inftantly 

went 
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went  up  to  the  King,  and  returning,  told  the 
Examinant,  that  his  Majefty  had  given  him 
Commiffion  to  hear  his  Relation. 

The  Examinant  further  faid,  that  the  Lord 
Rea  told  him,  he  had  much  of  this  beyond  Sea, 
from  Robert  Meldrum,  and  David  Ram/ay :  But 
that,  fince  his  coming  into  England,  he  had 
fpoken  with  Sir  James  Ram/ay,  Sir  James  Ha- 
milton, Colonel  Alexander  Hamilton,  and  Cap- 
tain Douglas,  and  had  gotten  fomething  out  of 
every  one  of  them  •,  and  that  he  had  alfo  fpoken 
with  the  Lord  Seaforth,  and  underftood  fome- 
what  from  him. 

That,  on  Monday,  the  i6th  of  May,  the 
Examinant  attended  the  Lord  Tfeafurer  at 
Whitehall,  and  told  him,  the  Matter  he  had  to 
relate  concerned  the  Lord  Marquis  of  Hamil- 
ton, and  his  Actions  ;  and  delivered  to  the 
Treafurer  a  Lift  of  Names,  to  reprefent  the 
Strength  of  the  Lord  Hamilton's  Party  and 
Adherents  in  Scotland :  But  he  no  fooner  men- 
tioned the  Marquis  of  Hamilton's  Name,  than 
the  Treafurer  ordered  him  to  defer  his  Relation, 
till  he  had  acquainted  the  King  again  :  That 
the  Examinant,  attending  the  King,  by  the 
Treafurer's  Direction,  the  Thurfday  followmg, 
he  told  his  Majefty,  that  the  Bufinefs  was  Trea- 
fon  againft  his  Majefty  •,  and  the  Party  was  the 
Marquis  of  Hamilton,  as  the  Examinant  was 
informed  :  That  it  was  the  filthieft  Treafon 
that  ever  was  intended  •  and  he  was  forry  any 
Scotijh  Man  mould  have  a  Hand  it  •,  for  it  was 
a  Shame  to  the  whole  Nation  :  And  then  the 
Lord  Rea  himfelf  coming  in,  made  his  Rela- 
tion to  his  Majefty,  who  fent  them  both  to  the 
Lord  Treafurer  -,  and  his  Lordfhip  directed  the 
Lord  Rea,  to  put  his  Relation  in  Writing  : 
Whereupon  the  Lord  Rea,  and  the  Examinant, 
went  away  together,  and  fat  up  all  Night : 
And  the  ILov&Rea  flrft  putting  it  into  Writing, 
the  Examinant  wrote  it  out  of  the  Lord  Red's 
Papers,  who  carried  it  the  next  Day  to  the 
Lord  Treafurer  ;  but  the  Examinant  was  not 
then  prefent.  However,  attending  the  Trea- 
furer afterwards,  he  demanded  whole  the  Hand- 
Writing  was  •,  and  the  Examinant 'acknow- 
ledged, it  was  his  ;  and  it  not  being  fubfcribed, 
the  Examinant  carried  the  Lord  Rea  to  the 
Treafurer's,  where  he  read  over  the  Paper,  and 
figned  it,  faying,  He  would  feat  it  with  his 
Blood.  The  Examinant  further  faith,  that  he 
told  the  Lord  Treafurer,  that  the  Lord  Rea 
informed  him,  he  had  yet  more,  and  would 
fay  fo  much,  that  the  Marquis  lhould  not  have 
the  Face  to  deny  it ;  which  the  Lord  Rea,  then 
prefent,  affirmed  :  Infomuch  that  the  Lord 
Treafurer  faid,  Then  is  the  Bufinefs  at  an  End, 
and  there  needs  no  Writing. 

That  the  Lord  Rea  told  the  Examinant,  on 
the  Sunday  Morning,  when  the  Marquis  of 
Hamilton  arrived  Poft  from  Scotland,  that  the 
Lord  Seaforth  affured  him  (Lord  Rea),  that 
their  Purpofe  was  to  take  the  King,  the 
Queen,  and  the  Prince  :  And  the  Examinant  de- 
manding, how  they  would  effect  it,  the  Lord 
Rea  replied,  the  Lord  Seaforthhadtoldhim,  they 
were  great  with  the  Earl  of  Dorfet,  who  had 
the  Cuftody  of  the  Prince  •,  and  that  he  (Lord 
Rea)  alio  laid,  he  was  affured  by  the  Lord 
Roxburgh,  that  the  Marquis,  and  his  Compa- 
ny, would  haftcn  their  Purpofe  •,  adding,  that 
No.  4, 


the  Hamiltons  had  furely  taken  fome  Vent  of    itfji. 
the  Bufinefs  :  That  Rea  alfo  laid,    Sir  James  6  Car-  r 
Ramfay  told  him,  he  had  1500  Men  in  Rea-  <-/'"v">^ 
dinefs  ;  but  they  fhould  not  come  to  London , 
till  their  Bufinefs  was  ready  withal  ;  which  the 
Examinant,  the  fame  Morning,  acquainted  the 
Lord  Treafurer  with,  and   wifhed  the  Lord 
Treafurer  to  advife  the  King,  to  go  to  London, 
for  his  Security  :  And  that  the  fame  Day, when 
the  King  was  at  Dinner  the   Examinant  ac- 
knowledges he  fpoke  thefe  Words,  Sir,  now 
we  know  the  Bufinefs^  but  know  not  the  Time  j 
and  therefore,  Sir,  either  do^  or  die. 

Then  the  Lord  Rea's  Examination,  the  21ft  LordKczs 
of  June,  was  read,  wherein  he  acknowledged,  Examina- 
that  two  or  three  Days  before  the  Marquis  of tunre*dL 
Hamilton  went  to  Scotland,  he  (Lord  Rea)  did 
fay  to  the  Lord  Uchiltrie,  that  his  Lordfhip  was 
better  acquainted  with  the  Laws  of  this  Land, 
than  the  Examinant  ;  and  therefore  defired  to 
know,  what  Danger  it  was,  if  any  Man,  hear- 
ing beyond  Sea  of    things  that  might  be  dan- 
gerous to  the  King  or   State,  fhould  not  reveal 
it?     To  which  the  Lord  Uchiltrie  anfwered, 
No  lefs  than  your  Head,  and  Eftate  ;   And  this 
was  all  that  paffed  between  them,  at  that  Time  : 
But  that  going  to  the  Lord  Uchiltrie's  Lodgings 
again,  about  ten  Days  after,  he  afked  him  the 
fame  Queftion,  and  defired  his  Advice:  And 
the  Lord  Uchiltrie  promifed  readily  to  advife 
him,  when  he  fhould  be  acquainted  with  the 
Particulars  •,  and  that  he  would  not  reveal  the 
Matter,  without  his  Confent  :  Whereupon,  he 
(the  Lord  Rea)  told   the    Particulars   to  the 
Lord  Uchiltrie,  who  faid,  it.  was  neceffary  the 
Matter  fnould  be  difcovered,  and  doubted  the 
Examinant  had  concealed  it  too  long  already. 
To    which    he    ( Lord  Rea )    replied,    that 
confidering  it  concerned  one  fo  near  the  King, 
as  the  Marquis  of  Hamilton,    he  thought  it  not 
fit  to  break  it  to  the  King  himfelf,  left  his  Ma- 
jefty fhould  reject  it  ;    but   it  was  fitter  for 
fome  other  to  do  it ;  and  therefore  defired  his 
Opinion,   how  to  difcover  it:    And   thaf  the 
Lord  Uchiltrie,    by  his  (the- Lord  Rea's)  Con- 
fent, went  the  next  Morning  to  the  Lord  Trea- 
furer's, to  lay  the  Matter  before  him  :   But  the 
Lord  Treafurer  then  refufed  to  hear  him,  till 
he  had  a  Warrant  from  the  King  :    And  that 
both  the  Lord  Uchiltrie,  and  the  Examinant, 
attending  the  King  afterwards,    at  Greenwich, 
he  (Lord  Rea)   made  a  full    Relation   to  his 
Majefty  :  And  that  the  King  demanding,  why 
he  had  not  told  him  fooner  of  it,  he,  the  Ex- 
aminant, anfwered,  that  confidering  the  Near- 
nefs  of  the  Marquis  of  Hamilton  to  his  Majefty, 
he  was  afraid  his  Majefty  would  have  been  im- 
patient with    him    (the   Examinant)  :    That 
thereupon  they  were  referred  to  the  Lord  Trea- 
furer, who  directed  him  (Lord  Rea)  to  put  the 
Relation  in  Writing  :  Whereupon  he  and  the 
Lord  Uchiltrie  fat  up  together  all  Night  ;  and 
the  Examinant  writing  it  firft  down,  the  Lord 
Uchiltrie  wrote  it,  Sheet  after  Sheet,  out  of  the 
Examinant's  Paper,  who  carried  it  to  the  Lord 
Treafurer ;    but    not  having    figned  it,     he, 
(Lord Rea)  and  the  L.ordUchiltrie,  went  to  the 
Lord  Treafurer's  again,  two  or  three  Days  af- 
ter, where  he  (Lord  Rea)  figned  it,  and  faid, 
He  would  make  it  good  with  his  Blood  :   That 
the  Examinant  afterwards  had  further  Particu- 
H  h  Ian- 
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Jfy-  l^rs  from  the  Lord  Sea  forth,  which  he  com- 
Xy^^j  municated  to  the  Lord  Ucbiltrie,  who  told  the 
Examinant,  on  Sunday  Morning,  that  he  had 
been  with  the  Lord  Treafurer,  and  had  told 
him  of  the  Paflages  with  the  Lord  Seafortb, 
and  of  the  Marquis's  Return  from  Scotland  ; 
and  that  he  conceived  his  Majefty  might  be  in 
Danger  at  that  Time.  To  which  the  Exami- 
nant replied,  he  had  done  ill  ;  for  there  was 
no  fuch  Hidden  Danger  to  be  feared  ;  and  that 
the  Examinant  being  the  fame  Afternoon  with 
his  Majefty,  after  he  had  been  fo  advertifed  of 
prefent  Danger,  the  Examinant  told  him,  he 
had  been  with  the  Lord  Seafortb,  but  had  not 
the  Certainty  of  things,  defiring  he  might  go 
to  the  Lord  Seafortb* s  again,  and  he  fhould 
learn  all  :  And  his  Majefty  declaring,  what 
Danger  had  been  fuggefted  to  him,  on  the 
Return  of  the  Marquis,  the  Examinant  pro- 
tefted,  he  knew  nothing  againft  the  Perfon  of 
the  Marquis  ;  but  that  he  was,  for  ought  the 
Examinant  knew,  as  good  a  Subject  as  any  the 
King  had. 
J  fecond  Then  a  fecond  Examination  of  the  Lord 
tUnoflTd^*'  taken  the  fame  21ft  of  June,  163I.  was 
Rea.  read,  wherein  he  fays,  that  having  deliberately 
read  over  the  Examination  of  the  Lord  Ucbil- 
trie,- taken  the  20th  Inftant,  he  acknowledged, 
it  was  all  true  in  Subftance,  unlefs  in  the  fol- 
lowing Particulars,  viz.  that  he  did  not  tell  the 
Lord  Ucbiltrie,  the  13  th  of  May,  that  he  had 
learned  more  -Certainty  than  ever  he  had  before  ; 
but  that  he  had  learnt  more  Certainty,  fince  he 
came  to  England,  than  he  had  before  ;  and  that 
inftead  of  faying,  they  intended  to  ftrike  off 
the  Heads  of  all  the  principal  Men  about  the 
King,  the  Examinant  faid,  he  was  informed, 
they  would  ftrike  off  the  Heads  of  the  Spanifh 
Faction  ;  and  named  the  Lord  Treafurer,  the 
two  Bifhops,  the  Earl  Marfhal,  the  Earl  of 
Carlijle,  Sir  Francis  Cottington,  the  Lord  Mon- 
ieith,  Sir  William  Alexander,  Sir  Thomas  Hope, 
and  Sir  Kenelm  Digby  •  and  that  he  was  fo  in- 
formed, touching  the  Spanijh  Faction,  by  Mr. 
Meldrum,  and  David  Ramfay  ;  and  touching 
the  Scots,  by  the  Earl  of  Seafortb.  He  ac- 
knowledge, he  faid,  that  fince  his  coming  to 
England,  he  had  fpoken  with  Sir  James  Ram- 
fay, Sir  James  Hamilton,  and  Captain  Douglas, 
and  gotten  fomewhat  out  of  every  one  of  them  ; 
but  denied,  he  had  fpoken  with  Alexander  Ha- 
milton, fince  his  coming  to  England. 

He  denied,  that  either  he,  or  the  Lord 
Ucbiltrie,  faid,  that  he  could  fay  fo  much,  as 
the  Marquis  fhould  not  have  the  Face  to  deny 
it :  but  that  he  faid,  he  could  briny;  as  honeft  a 
Man,  as  this  Examinant,  that  would  tell  to 
the  Marquis's  Face,  more  than  this  Examinant 
would  do  :  And  this  he  meant  of  the  Lord 
Seafortb, 

He  confeffed,  he  faid,  Sir  James  Ramfay 
told  him,  he  had  fifteen  hundred  Men  in  Rea- 
dinefs  •,  but  that  he  would  not  bring  them  to- 
gether, till  the  Parties  in  Scotland  were  firft 
ready  :  That  Sir  James  told  him  as  much  \ 
and  that  there  were  good  Officers  ;  and  the  Earl 
of  Effete,  and  the  Archbifhop  of  Canterbury, 
were  Sureties  for  fome  of  them  ;  which  was  all 
he  faid  concerning  the  fifteen  hundred  Men. 

That  he  was  not  acquainted  with  the  Lift 
of  Names  delivered  by  the  Lord  Ucbiltrie  to 


the  Lord  Treafurer  ;  nor  had  any  thing  to  do     itf'31- 
therein.  tj^v^J 

After  which,  the  fecond  Examination  of  the  4fecmA 
Lord  Ucbiltrie,  taken  the  24th  of  June,   1 63 1 .  Examim- 
was  read  •,   wherein  he  fays,   he  was  acquainted  tionof 
with  the  Bufinefs   concerning  the    Marquis  of  jf?-, 
Hamilton,  by  the  Lord  Rea:  But  that  the  Lord  trje 
Rea  was  not  privy  to   the   Lift  of  Names  this 
Examinant  delivered  to  the  Lord  Treafurer  ; 
and  that  the  Reafon  he  did  in  that  Paper  men- 
tion the  Lord  Marquis,  to  be  the  prime  Agent, 
was,    the  Lord  Red's    telling  him,    the    Lord 
Marquis's  Followers  had  faid,    the   Intent   of 
the  Marquis's    Levies  was  to  invade  Scotland  : 
And  if,  out  of  his  Care  for  the  King's  Safety, 
he  had   gone  too  far,    he  trufted  his  Majefty 
would  impute  it  to  his  Duty. 

That  being  afked,  Why,  in  the  faid  Paper, 
he  made  the  Earls  of  Melros,  Roxburgh,  and 
Buccleugb,  to  be  Plotters,  he  faid,  the  Lord 
Rea  told  him,  the  Lord  Seafortb  had  affirmed 
to  him,  that  the  Earls  of  Melros  and  Rox- 
burgh were  acquainted  with  the  Particulars 
and  Secrets  of  the  Bufinefs  ;  and  that  the  Lord 
Rea  faid,  he  could  not  guefs  who  elfe  fhould 
beln  the  Plot,  unlefs  the  Lord  Buccleugb  ;  of 
whom  the  Lord  Rea  faid,  he  heard  him  fpeak 
terrible  and  prefumptuous  Words  againft  the 
King,  at  his  own  Table,  in  Holland. 

That  he  might  have  miftaken,  when  he  faid, 
they  intended  to  ftrike  off  the  Heads  of  All 
the  principal  Men  ;  for,  fince  he  recollected 
himfelf,  he  believed  the  Lord  Rea  faid,  they 
would  ftrike  off  the  Heads  of  Many.    , 

That  he  did  ftill  avow,  he  faid  before  the 
Lord  Treafurer,  that  the  Lord  Rea  could  fay 
fo  much,  as  the  Marquis  fhould  not  have  the 
Face  to  deny  it :  And  that  the  Lord  Rea  being 
then  prefent,  and  hearing  it,  did  not  gain- 
fay  it. 

A   third  Examination  of  the  Lord  Rea,  the  A  third 
24th  of  June,  alio  was  read  ;  wherein  he  fays,  Examina- 
that  the  firft  Time  the  Lord  Seafortb  had  any  "["J 
Speech  with  him,  touching  the  Earls  of  MeU  Rea. 
ros  and  Roxburgh    being  privy  to  the  Particu- 
lars and  Secrets  of  the  Lord  Marquis's  Bufinefs, 
was  On  Monday,    after  the  Marquis's  coming 
out  of  Scotland  ;  and  that   the  Lord  Ucbiltrie 
having  fome  Difcourfe  with  this  Examinant, 
who  might  be  likely  to  take  Arms  in  Scotland, 
if  the   Marquis  of  Hamilton  fhould  take  up 
Arms  •,  the  faid  Lord  Ucbiltrie,    and  not  this 
Examinant,  named  the  Lord  Buccleugb  ;    and 
that  thereupon  the  Examinant  told  him,    that 
at  the  Siege  of  the  Bofch,    he  heard  the  Lord 
Buccleugb  ufe  fome  Words,  whereby   this  Ex- 
aminant took  him  to  come  malcontent  out  of 
England. 

Thefe  Examinations  having  been   read  in  Lord 
Evidence  againft  the  Lord  Ucbiltrie,  his  Ad-  Uchil- 
vocates  (or  Counfel)  objected,  that  they  ought  tne's  De' 
not  to  proceed  againft  him  in  Scotland,  but  in  *'""' 
England  ;  and  by  the  Laws  of  that  Kingdom, 
as  the  Offence   is   alledged  to  be  committed 
there. 

To  which  the  Lord  Advocate  anfwered, 
that  his  Majefty,  by  his  Letter,  had  ordered 
the  Council,  that  he  fhould  be  tried  by  the 
Laws  of  Scotland  •  and  that  his  Majefty's  Let- 
ter was  grounded  on  the  Civil  and  Common 
Law. 

The 
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i5?  t.  The  Prifoner's  Counfel  replied,  That  his  j 
6  Car  I.  Maj^fty's  Letter  mult  be  underltood  without 
{^r*r*J  Prejudice  to  his  lawful  Defence  ;  and,  that  the 
alledged  Crimes  contained  in  the  Indictment, 
might  be  lawful  in  England,  though  criminal  in 
Scotland  :  That  there  was  no  realbn  the  Pri- 
foner  mould  be  puniflied  in  Scotland,  for  a 
Fact  committed  in  England,  not  punifhable  by 
the  Laws  of  England. 

That  the  Facts  laid  in    the  Indictment  had 
no    Dependance,    or  Relation,  to  the  Leafings 
mentioned  in  the  Acts  therein  recited :  That  it 
was  incumbent  on  every  Subject,,  that  mould 
hear  treafonable  Speeches,  to  reveal  them, whether 
they  were  true  or  falfe  ;  for  that  the  Hearer  was 
no  Judge  of:  This  could  not  be  conitrued   a 
telling  of  Lies,  to  create  Difcord  between  the 
King  and  his  People,  but  rather  to  fupprefs  and 
prevent   the  fame  :  That  the  concealing  Trea- 
ibn  was  punilhable  by  the  Laws  of  all  Nations, 
as  well  as  thofe  of  that  Kingdom,  and  particu- 
larly by  the  Aits  that  had    been  cited  ;    and 
confequently  the  the  Difcovery  of  it  could  not  be 
Criminal  :  That  the  fame  Acts  that  were  made 
againft    Eeafing-making,    required    the   Hearer 
of  Treafon,  to  reveal  it  on  Pain  of  Death  ;  fo 
that  the  Prifoner  was  under  a  Neceflity  of  dif- 
covering  it. 
Replyofrhe      The  King's  Advocate  replied,  That   if  the 
Kings  Ad-  prrfoner  had  confined  himfelf  within  his   Duty 
of  Revealing  the  Treafon,  although  it  had  been 
falfe,  he  would  have  deferved  to  have  been  re- 
warded for  it,  rather  than  punilhed  :  But  when 
he  had  heard  only   fome    conjectural  Speeches 
from  the  Lord  Rea,  and  had    thereupon  pofi- 
tively  charged  the  Marquis  of  Hamilton,  and  the 
Earls  of  Haddington,  Roxburgh,  and  Bucdeugh, 
with  Treafon,  without  fufficient  Grounds,   ad- 
ding twenty  or  thirty  other  Noblemen,  as  Ad- 
herents  to   them,  and   had   ufed  that   Motto, 
Sir,  Now  either   do  or  die,  in  order  to  incenfe 
his  Majefty  to  take  fome  violent  Courfe  againft 
the    Marquis's   Perfon,   or-  Life;    this     might 
well  be  interpreted  Leafing-making,  within  the 
Acts  of  Parliament  mentioned  in  the  Indictment: 
The  Prifoner  was  not  prolecutedfor  relating  what 
he  had  heard  of  the  Lord  Rea,  but  for  the  Additions 
and  Comments  he  had  made  on  that  Relation.    , 
*The  Pri-        The   Prifoner's  Counfel  urged  on  the  other 
finer  s  De-  side,  That   he  had   added   nothing   but   what 
fe"ceej°"~  might  be  fupported  by  the  Relation  he  had  re- 
ceived from  the  Lord  Rea ;  and  that,   if  it   a- 
greed  in  Subftance  with  what  the  Lord  Rea  had 
depofed,  and  might  be  fairly  deduced  from  it, 
the  Prilbner  could  not  be  charged  with  Leafing- 
making  :  There  was  no  Neceflity  of  his  repeating 
the  very  Words  the  Lord  Rea  had  uttered  •  and 
they  infifted,  that  the  Lord   Rea's  firft  Exami- 
nation on  the  18th  of  May,  and  figned  by  him, 
might   be  read  in  the   Prifoner's  Juftification, 
jnExa-    which   was  with  a' great  deal  of  Difficulty,   at 
LoTllf  knSth>  allowed  to  be  read  by  the  King's  Ad- 
readasE-   vocate  J  i"  which  the  Lord  Rea  depofed,  That 
vidtwefor  while  he  was  at  Stockholm,  Colonel   Alexander 
tke  Fn-      Hamilton,  Brother   to  the  Earl   of  Haddington, 
[oner.         gjj.  yames  IfyffOfa^  Son  to  the  faid  Earl,  and 
two  more  of  the  Hamilton^,  who   were  Officers 
in  the    King  of  Sweden's  Army,  quitted   that 
Service,   to  fcrve  under  the  Marquis   of  Hainil- 
ton:  That  drinking  Healths  one  Night  with  the 
iaid  Hamltom  and  David  Ram/ay,  the  Exami- 


nant  afked  Colonel  Alexander  Hamilton  the 
Marquis's  Chriftian  Name,  who  anfwered, 
James,  by  the  Grace  of  God ;  and  Sir  James 
added,  King  of  Scotland,  and  it  jhmld  be  fo  . 
That  the  lame  Night,  being  alone  with  David 
Ramfay,  he  told  the  Examinant  of  many  A- 
bufes  in  the  Court  of  England,  laying  the  blame 
upon  the  Lord  Treafurer,  and  faid,  Popery 
and  Arminianifm  had  ever  come  from  the  Bi- 
fhops  :  That  there  was  nothing  looked  for, 
but  Defolation  and  Change  in  Religion  ;  and 
that  the  poor  Soul  the  King  was  blinded  to  his 
Ruin  ;  and  he  had  retired  from  Court,  becaufe 
no  honeft  Man  could  live  there  :  And  when  the 
Examinant  anfwered,  there  was  no  Remedy 
but  Patience,  Ramfay  replied,  By  God,  Donald, 
I  will  ufe  your  own  Phrafe,  We  muft  help  God  to 
amend  it :  That  demanding,  what  Content  my 
Lord  Marquis  had  at  home,  he  faid,  None  ; 
for  the  King  had  forced  him  to  marry  a  Wife  that 
was  a  very  Beaft :  Adding,  that  the  Lord  Mar- 
quis was  a  good  Proteftant,  and  before  it  were 
long,  he  would  let  the  World  fee  his  Aim  was 
the  Defence  of  Religion  :  To  which  the  Exa- 
minant anfwered,  it  availed  them  little  to  make 
the  Gofpel  a  fair  PafTage  in  Germany,  if  they 
loft  it  at  home:  Whereupon  Ramfay  laid, 
There  were  many  honeft  Men  in  their  Land, 
and  the  Marquis  would  Ufe  his  Army  to  protect 
them,  which  was  his  only  Aim:  That  in  July 
the  Examinant  met  Mr.  Meldrum  at  Stockholm, 
and  afking  him,  what  News  from  England,  he  an- 
fwered, Matters  were  worfe  and  worie  ;  the  King 
gave  greater  Way  to  Papifts  and  Armihiam  than 
before  :  That  Cottington  was  gone  to  beg  Peace 
with  Spain  :  However,  the  Marquis  govern- 
ed all  ;  was  made  Keeper  of  Windfor,  and 
Knight  of  the  Garter,  and  was  to  be  Admiral 
of  England :  That  the  Examinant  telling  Mel- 
drum, his  Coufin  David  Ramfay  had  ended  his 
Negotiation  to  his  Mind ;  and  that  Alexander 
Hamilton  was  to  get  Powder,  Arm's,  and  Am- 
munition, for  the  Marquis,  from  Sweden  ;  Mel- 
drum threw  down  his  Cap,  cut  a  Caper,  and 
laid,  Good  News  ;  I  am  made  for  ever  i  But, 
good  my  Lord  Rea,  is  this  true  ?  To  which  the 
Examinant  anfwered,  Yes  ;  for  I  have  one  Dou- 
ble of  the  Contract  ;  I  am  egaged  in  the  Bufi- 
nefs  to  David  Ramfay,  Alexander  Hamilton,  and 
Sir  James  Hamilton,  and  by  Letter  to  my  Lord 
Hamilton.  O  !  my  Lord,  faid  Meldrum,  that 
was  the  Work  of  God,  and  not  Man,  to  infpire 
your  Lordfhip  to  go  with  us. 

That  Meldrum  told  Lindfay,  a  Friend  of  the 
Examinants,  That  fix  thoufand  trained  Sol- 
diers would  do  the  Turn,  with  their  own  Fac- 
tion in  the  Country  :  That  the  next  Day  Mel- 
drum faid  to  the  Examinant,  that  King  Charles 
was  good  for  nothing  •,  created  for  nothing  but 
Defolations,  and  undoing  of  Kingdoms,  Re- 
ligion, and  People  :  There  was  no  way  but  to 
immure  him,  or  clap  him  in  a  Dungeon,  which 
was  eafy  to  be  done  •,  for  after  the  Men  were 
lifted  in  Scotland,  they  might  take  a  Month's 
Time  to  learn  to  handle  their  Arms  at  Leithi 
without  Sufpicion  •,  and  might  feize  on  the 
Caftles  of  Edinburg,  Stirling,  and  Dumbarton^ 
in  one  Night  ;  and  having  fortified  Leith,  and 
taken  Berwick,  they  might  afterwards  march 
into  England  :  That  Meldrum  added,  he  was 
writing    a   Declaration   of  th«    Juftice  of  the 
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Marquis's  Quarrel, with  the  tyrannical  Ufage  and 
Sufferings  of  the  Church  under  King  James,  and 
now  worfe  groaning  under  his  Son,  with  the 
Hamilton's  clear  Title  to  'the  Crown  ;  and  that 
nine  of  the  beft  Earls  in  Scotland  would  live  and 
die  with  them  :  That  the  Body  of  England  was 
alfo  with  them,  and  fome  of  the  Nobility,  for 
evil  Will  to -die  Treafurer  :  That  the  next  Day, 
there  coming  News  of  the  Birth  of  the  Prince, 
the  Examinant  demanded,  if  that  would  cool  the 
Marquis's  Intentions  ;  whereupon  Meldrum 
fighed,  and  laid,  Not  if  the  King  and  Queen 
of  Bohemia  would  give  their  Daughter  to  the 
Marquis,  as  they  had  promifed. 

That  meeting  Meldrum  afterwards  at  Lefiie's 
Tent,  Meldrum  took  the  Examinant  afide,  and 
related  fome  Converfation  he  had  with  the  Se- 
cretary of  Sweden  :  Said,  he  told  the  Secretary 
that  it  was  greatly  for  the  Advantage  of  his 
Mailer,  whofe  Ambition  was  without  Limits, 
that  the  Marquis  mould  raife  a  War  in  Britain ; 
for,  if  the  King  of  Sweden  would  reduce  Den- 
mark, his  Britijh  Majefty  would  not  be  able  to 
a'ffift  his  Uncle  ;  and  the  Swedifb  Secretary  an- 
fwered,  That  we  care  not  for,  nor  do  we  fear 
your  King  ;  for  if  he  would  not  help  his  own 
Sifter,  he  will  never  help  -his  Uncle  :  That 
Meldrum  added,  they  intended  to  caft  the  Prince 
into  Prifon  with  his  Father,  and  fend  the  Queen 
home  to  her  Mother  :  That  they  would  impri- 
fon  their  Adverfaries,  till  alJ  was  their  own  •,  and 
the  Marquis  would  take  Pledges  of  all  that  itood 
Neuter. 

That  the  Examinant  going  afterwards  to  Hol- 
land, met  David  Ram/ay  at  Amfterdam,  who 
brought  him  a  Letter  of  Compliment  and 
Thanks  from  the  Marquis:  Told  him,  all 
went  right  with  the  Marquis  ;  and  he  had  got- 
ten ten  thoufand  Pounds  from  the  King,  and  the 
Wine-Cuftoms  of  Scotland  for  fixteen  Years, 
which  he  would  fell  :  That  ah1  Things  went  on 
without  Obftacle  •,  they  only  ftaid  for  Arms  and 
Ammunition,  efpecially  Powder,  and  defired 
the  Examinant  to  prefs  the  Swedijb  Ambaffador 
hard  for  fome :  That  afking  where  their  Forces 
were  to  meet,  Ramfay  faid  upon  the  Sea,  and 
afterwards  land  in  Scotland  or  England  ;  but  he 
would  fay  no  more  :  The  Marquis  would  com- 
municate things  to  him  that  he  durft  not. 

Ramfay  alfo  faid,  That  England  had  made  a 
Peace  with  Spain  very  prejudicial  to  the  Hollan- 
der :  That  Carlifle,  Coitington,  Kenelm  Digby, 
and  the  Spanifh  Fact  ion,  had  prevailed  on  the 
King  to  bar  the  Hollander  from  Fifhing,  which 
fell  out  luckily  for  them  ;  and  defired  the  Ex- 
aminant to  make  an  Intereft  with  the  Prince  of 
Orange  and  the  States,  to  affift  the  Marquis  ; 
which  he  did. 

That  at  the  Examinants  coming  to  England, 
he  waited  on  the  Marquis,  who  returned  him 
Thanks,  and  faid,  he  would  detain  him  with 
him,  affuring  the  Examinant,  that  he  that 
would  hazard  himfelf  with  him  in  this  Bufinefs, 
it  mould  be  a  tye  to  him  and  his  Pofterity,  to 
hazard  his  Fortune  and  Eftate  with  him  and  his. 
That  the  Marquis  going  down  to  Greenwich 
in  a  Barge,  with  Sir  James  Ramfay,  Sir  James 
Hamilton,  and  fome  other  Scots  Gentlemen,  the 
Marquis's  Dependants,  it  was  moved,  If  they 
went  to  make  an  Infurrection,  where  they  fhould 
begin  ;  and  tlK«  Marquis  anfwered,   he  would 


march  to  London  directly  ;  and  the  fame  Day  the  163 1- 
Marquis  told  the  Examinant,  he  would~  fell  the  6  Car-  *' 
Wine  Cuftoms,  for  he  expected  no  more  from  K~/~srs-* 
England :  That  Captain  Douglas  told  the  Exa- 
minant, that  they  fhould  have  a  hundred  Bar- 
rels of  Powder  from  the  King,  and  they  would 
make  a  fhift  for  Arms  :  That  Sir  James  Ram- 
fay told  the  Examinant  the  laft  Sunday  at  Green- 
wich, he  had  1500  Men  in  Readinefs  on  a 
Week's  Notice,  or  lefs  '7  and  he  ftaid  only  till 
he  heard  the  Men  of  Scotland  were  ready  ;  and 
that  he  fhould  meet  them  at  the  Rendezvous  at 
Norwich  ;  and  Sir  James  Hamilton  told  him, 
the  Englifh  Rendezvous  would  be  at  Harwich  ; 
That  the  Earl  of  Roxburgh  told  the  Examinant, 
that  he,  and  others,  the  Marquis's  Friends, 
were  at  firft  againft  thefe  Courfes;  but  fince 
they  faw  his  Lordfhip  fo  far  engaged,  and,  that 
he  only  aimed  at  the  Glory  of  God,  he  and  all 
his  Friends  would  put  to  their  helping  Hand  : 
That  the  Marquis  thought  himfelf  ever  bound 
to  the  Examinant,  and  fo  did  all  his  Friends  ; 
and  he  (Lord  Roxburgh)  affured  him,  he  trufted 
him  ;  and  that  he  never  took  a  more  faft.  and 
real  Friend  by  the  Hand. 

After  the  reading  this  Depofition  of  the  Lord 
Rea's,  the  King's  Advocate  obferved,  that  it 
was  plain  the  Prifoner  had  affirmed  the  Treafon 
pofitively  ;  and  that  the  Marquis  Was  prime  A- 
gent  •  together  with  the  Speeches  fpoken  to  his 
Majefty  on  the  Sunday  after  Dinner ;  as  alfo  his 
calling  the  Earls  of  Haddington,  Roxburgh,  and 
Buccleugh,  Plotters  :  And  that  he  had  no  War- 
rant from  the  Lord  Rea  for  thefe  Allegations  ; 
for  the  Reprefentation  made  by  the  Prifoner  of 
the  prime  Agent  and  Plotters,  was  given  in  on 
the  1 6th  of  May,  whereas  the  Lord  Rea's  Exa- 
mination was  not  given  in  till  the  18  th  of  the 
fame  Month. 

To  this  the  Prifoner's  Counfel  anfwered,  that 
when  he  charged  the  Marquis,  and  the  other 
three  Lords,  with  Treafon,  he  did  not  do  it  of 
his  own  Knowledge,  but  added,  as  he  was  in- 
formed, which  acquitted  him  of  being  a  Lea- 
fing-maker,  or  Forger  of  Lies :  And,  that 
he  fpoke  it  by  Information,  was  clear  by  his 
own  Depofitions,  as  well  as  by  the  Depofition 
of  the  Lord  Rea,  who  acknowledged  the  Pri- 
foner's Depofition  to  be  true,  in  all  Points,  to 
the  beft  of  his  Knowledge :  Nor  was  it  ever 
heard,  or  practifed,  that  any  Subject  being  ne- 
ceffitated  by  Law  to  reveal  what  concerned  the 
King  or  the  State,  and  revealing  the  fame  with 
his  Informer,  and  conftantly  abiding  thereby, 
and  willing  to  maintain  the  fame  upon  any  Tor- 
ture, or  Triali  whatever,  that  the  Revealer, 
upon  the  Party's  Denial,  fhould  be  called  in 
Queftion  of  his  Life,  as  the  Devifer  and  For- 
ger :  And,  if  this  fhould  now  be  made  a  Prece- 
dent, Confpirators  againft  the  Government  might 
be  fecure  ;  becaufe  no  Man  durft  reveal  their 
Treafons  for  the  future. 

And,  whereas  it  is  objected,  that  the  Prifo- 
ner could  not  have  his  Information  from 
the  Lord  Rea,  becaufe  he  gave  in  a  Lift  of 
the  Lords  concerned  in  the  Plot  on  the  16th  of 
May,  and  the  Lord  Rea's  Depofitions  were  not 
made  till  the  1 8  th  •,  they  anfwer,  that  the  Lord 
Rea  gave  this  Information  verbally  to  the  Pri- 
foner, on  the  13  th  of  May,  though  he  did  not 
put  it  in  writing  till  the  iStli  •  and  this  appear - 
'     '  ed 
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i  (J;  i.    ed  from  the  Prifoner's  Examination,  and  by  the  I 
5  Car.  I.   Account  the  Lord  Rea  gave  of  the  Confpiracy, 
v-/"v"nJ  on  the   14th  and   15th  of  that  Month  1.  Who 
then  declared,  that  the  Subftance  of  what  the 
Prifoner  had  related  was  true. 

As  to  the  Reprefentation,  and  Lift  of  Names 
given  in  by  the  Prifoner,  his  Counfel  anfwer- 
ed,  That  thefe  were  written  and  given  in  upon 
the  Lord  Treafurer's  enquiring  into  the  Friend- 
fhips,  Blood,  and  Intereft  of  the  Lord  Marquis, 
that  he  might  make  an  Eftimate  of  his  Power 
and  Influence  in  Scotland,  in  cafe  his  Friends 
mould  join,  him  ;  and  this  was  clear  from  the 
Writing  itfelf,  wherein  it  is  (tiled  a  Reprefen- 
tation, and  not  an  Information,  or  Accufation  ; 
there  was  no  Intention  to  caft  any  Reflection 
on  the  Lord  Marquis,  or  the  other  three  Noble- 
men, by  that  Writing. 

As  to  the  Words   do  or  die,  it  was  a  ufual 
Phrafe,  and  imported  no  more  th&nfee  to  your 
Safety  \  being  a  faithful  Advice  to  his  Majefty, 
and  not  a  malicious  Counfel  to  draw  Mifchief 
upon  any  other  :  He  had  no  Intention  to  infti- 
gate,  or  ftir  up   his  Majefty,    to  any  violent 
Courfe  againft  the  Marquis's  Life  and  Honour  •, 
but  to  prevail  on  his  Majefty  to  go  to  London 
for  his  Security,  as  appeared  by  other  Words  he 
ufed  at  the  fame  Time:  Nor  could  the  Words, 
do  or  die,  be  interpreted.  Leafing-making,   be- 
caufe  they  were  not  Words  of  Affirmation,  but 
of    Counfel   or  Advice :    That,    whether  the 
Lord  Rea's  Information  was  true  or  falfe,  the 
Prifoner   could  not  be   charged  with  Leafing- 
making,  fince  it  appeared,  what  he  related  came 
from  the  Lord  Rea,  who,  at  his  firft  Exami- 
nation,   when  the  King  afked  him,  Why  he 
had  not  revealed  the  Matter  fooner,  anfwered, 
becaufe  it  concerned  the  Marquis  of  Hamilton, 
who  was  fo  near  to  his  Majefty  ;  from  whence 
it  appears,  that  the  Lord  Rea  accufed  the  Mar- 
quis, and  that  the  Prifoner  only  revealed  what 
he  had  from  that  Lord  :  And,  as  for  the  Lord 
Rea's  faying,  he  knew  nothing  againft  the  Per- 
fon  of  the  Marquis  afterwards,  it  was  not  to  be 
regarded,    becaufe  it  contradicted  what  he  faid 
before.     It  was  infifted    alfo,    that  the  Lord 
Rea  was  but  one  Witnefs  -,   that  he  was  not 
upon  Oath  ;  and,  that  he  ought  to  have  given 
his  Teftimony  viva  voce  :  And,  befides,  his  E- 
vidence  ought  not  to  be  admitted  in  this  Cafe, 
becaufe  it  tended  chiefly  to  excufe  himfelf,  and 
to  afpertfe  the  Prifoner,   who,  according  to  his 
Duty,  had  revealed  thefe  Treafons,  as  he  heard 
them,  to  the  King,  which  he  was  obliged  to  do, 
whether  they  were  true   or  falfe:  The  Lord 
Rea  was  to  anfwer  for  the  Truth  of  the  Facts  he 
acquainted  the  Prifoner  with. 

The  King's  Advocate  replied,  That  the  Pri- 
foner could  not  juftify  himfelf  by  any  Thing 
the  Lord  Rea  had  related  to  him  •  for  he  re- 
ceived no  pofitive  Information  from  the  Lord 
Rea,  againft  the  Marquis ;  or  had  any  Warrant 
from  him  to  call  him  Party  or  Prime  Agent ; 
and  in  Matters  of  this  high  Nature,  fuch  as 
Treafon,  no  Illation  by  Confequence  was  to  be 
permitted,  at  the  Peril  of  him  who  made  the 
Inference.  That  in  all  Rea's  written  Relation, 
there  was  not  a  Word  fpoken  directly  againft 
the  Marquis,  neither  by  David  Ram/ay,  or  by 
Robert  Meldrum  \  but  only  fome  mad  frantick 
Speeches  uttered  by  Meldrum  on  his  own  Ima- 
No.  4. 


gination,  or  Wifh  to  have  it  io^  for  the  Diftur-  k>?i- 
bance  of  the  State,  by  expremng  the  manner,  <[Cdr;1'J 
how  fuch  an  Enterprize,  according  to  his 
fbolifh  Opinion,  might  be  performed.  Not 
a  Word  of  Meldrum's  hearing  that  from  my 
Lord  Marquis,  or  from  any,  who  declared  they 
heard  the  Marquis  fpeak  it :  And,  as  to  Ram/ay, 
the  worft  that  he  faid  was,  that  the  Marquis  was 
difcontented ;  and,  that  his  Defign  in  levying  For- 
ces was  for  the  Protection  of  Religion,  meaning 
that  glorious  Enterprize  for  the  Afliftanee  of  the 
King  of  Sweden,  which  could  never  fupport  the 
Speeches  fpoken  by  the  Prifoner  to  his  Majefty, 
viz.  That  it  was  a  Treafon  ;  an.  odious  Treafon  ;  and 
the  Lord  Marquis  a  Party  ;  That  it  was  the  fl- 
thieft  Treafon  that  ever  was  intended  ;  and,  that  he 
(the  Prifoner)  was  firry  that  any  Scotchman  Jhould 
have  fallen  into  it,  it  being  a  Shame  to  the  whole 
Nation.  Which  was  a  pofitive  Affirmation,  not 
as  the  Prifoner  was  informed,  but  as  he  himfelf 
did  infer,  upon  the  Relation  made  to  him  by 
the  Lord  Rea,  who  would  give  the  Prifoner  no 
AfTurance  he  had  any  certain  Grounds,  as  was 
manifeft  from  the  Prifoner's  Depofition  on  the 
20th  of  June, 

The  Prifoner's  Counfel  ftill  infifted,  that  he 
could  not  be  charged  with  Leafing-making,  be- 
caufe the  Lord  Rea  was  prefent,  when  he  inform- 
ed the  Lord  Treafurer  and  the  King  of  the 
Treafon,  and  did  not  contradict  any  Part  of 
the  Information,  but  aflented  to  the  Truth  of 
it :  That  the  Form  of  Speech  was  not  in  que- 
ftion  here,  but  the  Matter ;  and  if  the  Prifoner 
had  reported  in  other  Words,  or  by  a  Defcrip- 
tion,  or  Pafaphrafe,  that  which  the  Lord  Rea 
related  to  him,  without  changing  or  altering  the 
Subftance,  he  had  committed  no  Fault,  nor  could 
be  efteemed  a  Leafing-maker. 

The  Prifoner,  having  repeated  the  Subftance 
of  his  Defence  to  the  Jury,  added,  that  he  did 
not  charge  the  faid  four  Noblemen  with  Trea- 
fon •,  he  only  charged  the  Lord  Rea  as  his  In- 
former and  Author  ;  humbly  attefting,  that  if 
the  Lord  Rea  contradicted  him  in  any  effential 
Points,  he  did  him  Wrong  ;  and,  if  his  Majef- 
ty would  pleafe  to  let  the  Lord  Rea  be  confronts 
ed  with  him,  his  Innocence  would  appear : 
But,  if  not,  he  was  ready  to  hazard  his  Life  to 
the  Glory  of  God,  and  the  clearing  the  Truth 
of  the  Bufinefs,  with  a  Proteftation,  that  he 
carried  no  Malice  againft  the  Lord  Rea  :  That, 
if  the  Bufinefs  could  not  be  decided  this  Way  ; 
or,  if  his  Majefty  was  pleafed  to  admit  of  Tor- 
ture before  a  Trial  by  Duel,  he  (the  Prifoner) 
was  ready  to  bear  out  the  Torture  with  him, 
and  to  be  tried  thereby  with  the  faid  Lord 
Rea. 

Then  his  Majefty's  Letter  to  the  Privy  - 
Counfel  of  Scotland  was  read,  wherein  he  de- 
clares the  Marquis  of  Hamilton,  and  the  other 
three  Lords,  innocent  of  what  they  were  accu- 
fed •  and  that  the  prime  Informer  had  cleared 
them  upon  Oath,  teftifying  them  (as  his  Majefty 
knew  them  to  be)  as  good  and  faithful  Subjects 
as  were  in  his  Kingdoms  :  And  whereas  he  had 
formerly  recommended  to  them,  the  promoting 
the  Levies,  and  Tranfportation  of  the  Men  that 
were  to  ferve  under  the  Marquis  •,  he  again, 
required  them  to  contribute  their  beft  Help  and 
and  Authority  to  effect  the  fame. 

Dated  at  Greenwich,-  the  zqth  of  June,  1631c 
I  i  After 
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l63i-  After  which,  the  Lord  Advocate  fummed  up 
6  ^^Ij  t'ie  Evidence  for  the  four  Lords,  and  made  his 
K-/^r^J  his  Obfervations  upon  it,  as  the  Prifoner's  Coun- 
fel  did  on  his  Part.  But  I  do  not  meet  with 
any  Arguments,  but  what  had  been  made  ufe 
of  before,  and,  therefore,  it  is  not  neceffary  to 
take  any  further  Notice  of  them. 

The  Court  being  adjourned  to  the  ift  of  Fe- 
bruary, I  prefume  the  Jury  then  found  the  Prifo- 
ner  Guilty  ;  but  the  Editor  is  perfectly  filent  in 
that  Matter,  and  only  relates,  that  he  was  then 
fcntenced  to  perpetual  Imprifonment  •  and,  it 
appears,  he  remained  a  Prifoner  in  Blacknefs 
Caftle  twenty  Years, 
Remarks       As  I  cannot  pretend  to  any  Knowledge  in 
0Jfth,e  c    the  Laws  of  Scotland,  my  Remarks  on  this  Tri- 
tULord    al  wiH  be  but  Ihort.     It  muft  be  confeffed,  that 
Uchiltric. 


there  are  fome  Things  that  appear  very  extra- 
ordinary in  it;  and  particularly  the  fending 
down  a  Nobleman  to  Scotland,  to  be  tried  in 
that  Kingdom  for  a  Fact  committed  in  England. 
Nor  was  it  lefs  ftrange,  that  he  fhould  be  tried 
for  his  Life,  for  revealing  a  Treafon,  when  he 
produced  the  Perfon  himfelf  who  gave  him  the 
Information,  and  actually  attefted  the  Sub- 
ftance  of  it :  The  Influence  of  the  Hamiltons, 
and  his  Majefty's  Confidence  in  them,  was  cer- 
tainly very  great  at  that  Time,  and  their  fub- 
fequent  Conduct  gave  the  World  but  too  much 
Reafon  to  fufpect  that  the  Lord  Uchiltric  had 
very  hard  Meafure.  I  jfhg.ll  fay  no  more,  but 
leave  the  Reader  to  judge  of  the  Cafe,  from  thefe 
Proceedings,  and  the  Hiftory  of  this  Reign. 


16%  t. 
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7  Car.  I. 

LordAud- 
ley*  serial, 
for  a  Rape, 
and  Sodo- 
my. 


The  Trial  of  Mervin  Lord  Au  d  l  e.y,  Earl  of  Caftle-  ^r 
loan,   for  a  Rape  and  Sodomy,   before  the  Lord  Keeper  l^vj 
Coventry,  Lord  High  Steward,  and  the  reft  of  the  Peers 
commiflioned  to  try  him,  25  April,  1631.  7  Car.  I. 


Vhwln-  rTpHREE  Indi&ments  had  been  found  a- 
djamenn     J^    ga}nfl.  thjs  Lorcl  by  the  Grand   Jury  at 
gZjlhim. the  preceding  Lent  Affizes  for  Wiltfhirc.     The 
'  firft  for  a  Rape  on  his  own  Wife,  whom  he 
held  by  Force,  while  one  of  his  Servants  lay 
with  her  :  And  the  other  two  Indictments  were 
for  Buggery  with  a  Man. 
Refoteiont     Before  the  Trial,  the  Judges  came  to  the  fol- 
Judges  in  lowing  Refolutions,  on    certain  Queries,    fent 
Cafes  of    them  by  the  Lord  High  Steward: 
Rape  and       i .  That  a  Peer  could  not  be  tried  by  a  com- 
Stdtmy.     mon  jury,  but  muft  be  tried  by  his  Peers. 

2.  That  a  Peer  could  not  challenge  any  of 
liis  Peers. 

3.  That  a  Peer  could  not  have  Counfel,  but 
on  Points  of  Law. 

4.  That  his  own  Examinations  taken  with- 
out Oath,  might  be  read  againft  him  ;  but  the 
Examinations  of  others  muft  be  upon  Oath. 

5.  That  the  Wife,  in  cafe  of  a  Rape,  being 
the  Party  wronged,  may  be  Evidence  againft 
her  Hufband. 

6.  That  where  one  flood  mute  in  a  Rape 
he  might  have  his  Clergy  ;  but  not  in  Bug- 
gery. 

7.  That  to  denominate  the  Offence  a  Rape, 
there  muft  be  Penetration. 

8.  That  the  Lords  Triers  might  eat  and 
drink  before  they  agreed  ;  but  could  not  fepa- 
rate,  or  adjourn,  till  they  gave  their  Verdict. 

o.  That  a  Peer  could  not  be  convicted  by 
lefs  than  twelve  Peers. 

10.  That  if  a  Prifoner  ftood  mute  in  an 
Appeal,  he  muft  be  hanged  ;  for  that  it  was  an 
Attainder. 
•     .  11.  That  a  Peer  ftanding  mute  in  an  In- 

dictment,  might  be  prefled  to  Death. 

12.  That  the  Lord  High  Steward,  after  a 
Verdict,  might  take  Time  to  advife  upon  a 
Point  of  Law  •,  and  his  Office  continued  till 
Judgment  given. 


It  was  refolved  alfo,  That  if  a  Woman  was 
a  Whore,  fhe  might  however  be  ravifhed :  But 
it  was  a  good  Plea  for  the  Man,  that  fhe  was 
his  Concubine.  And  that,  if  a  Man  took  a 
Maid  by  Force,  and  ravifhed  her,  and  fhe  af- 
terwards gave  her  Confent,  and  married  him, 
this  would  not  purge  the  Offence,  but  it  was 
ftill  a  Rape. 

The  faid  feveral  Indictments  being  certified, 
and  brought  into  Court,  and  the  Prifoner  com- 
manded to  the  Bar,  the  Evidence  was  produced : 
And  firft,  the  Examination  of  the  Lady  Aud- 
ley, as  to  the  Rape,  who  depofed,  that  her 
Lord  (the  Prifoner)  called  his  Servant  Brod- 
way,  into  his  Bed  while  fhe  was  afleep :  That 
fhe  waked,  and  made  all  the  Refiftance  fhe 
could  ;  but  his  Lordfhip  held  both  her  Hands, 
and  one  of  her  Legs,  till  Brodway  lay  with 
her  :  That,  as  foon  as  fhe  got  from  him,  fhe 
would  have  killed  herfelf  with  a  Knife,  and 
that  Brodway  forced  it  from  her.  Brodway's 
Examination  alfo  was  read,  who  confeffed,  that 
his  Lordfhip  called  him  into  his  Bed,  and  bid 
him  lie  with  his  Lady ;  and,  that  he  did  lie 
with  her,  whilft  his  Lord  held  one  of  her  Legs 
arid  both  her  Hands. 

As  to  the  Sodomy,  Brodway  depofed,  That 
the  Earl  ufed  his  Body  as  the  Body  of  a  Wo- 
man; but  never  pierced  it,  only  emitted  be- 
tween his  Thighs. 

Fitz-Patrick,  another  Servant,  depofed,  That 
his  Lord  had  twice  committed  Sodomy  with  him 
(the  Deponent):  That  Henry  Skipwith,  another 
Servant,  had  lain  with  the  Lady  Audley,  by  his 
Lord's  Command,  and  in  his  Prefence  :  But  the 
Lady,  in  her  Examination,  fays,  fhe  cried  out, 
and  that  Skipwith  did  not  lie  with  her. 

The  Lady  Audley  alfo  depofed,  That  the  firft 
or  fecond  Night  after  fhe  was  married,  her  Lord 
called  Ampthill  f  who  had  been  his  Page,  and  to 
whom  he  had  married  his  Daughter)  to  his  Bed- 

fide 


The  Lady's 

Evidence  of 
the  Rape. 


TheRa- 
•vrJher'sEx- 
amination. 
read. 


Evidenceof 
his  Sodomy 
with 
Brod- 
way. 
With 
FitzP-a- 
trick. 


Evidenceof 
the  I'ains 
Lord  hud- 
ley  took,  to 
debauch  hit 
Wife  and 
Family. 


the    STATE    TRIALS. 


i  23 


1631.    fide,  andfaid,   Now  her  Body  was  his,  and,  if 
7  Car.  I.  foe  joveci  jai1T1)  me  muft  love  Ampthill :  That 
Ky^r^>  he  made  Skipwith  come  naked  into  his  Cham- 
ber ;  and  delighted  to  call  in  his  Men-fervants, 
and  fhew  her  their    Nudities,    recommending 
the  largeft  to  her. 
His  Sen's        Skipwith  alfo  depofed,  That  his  Lord  made 
Wife  a-     him  lie  with  the  young  Lady  Audley,  his  Son's 
hufed        Wife,  who  was  then  but  twelve  Years  of  Age  : 
That  he  could  not  enter  her  at  firft,  and  the 
Lord  Audley  fetched  Oil  to  open  her  Body,  but 
fhe  cried  out,  and  he  could  not  enter  her  yet ; 
then  his  Lord  ordered  Oil  to  be  brought  a  fe- 
cond  Time,  and  the  Deponent  entered  her. 

The   young  Lady   alfo  depofed,  That  the 
Lord  Audley  law  Skipwith  lie  with  her  feveral 
Times  j  and,  that  nine  Servants  of  the  Fami- 
ly alio  had  feen  it :    That  fhe  had   no  other 
Maintenance  than  what  fhe  had  from  Skipwith  ; 
and  that,  among  other  Arguments  the  Prifoner 
ufed  to  make  her  lie  with  Skipwith,  he  told  her 
her  Hufband    did  not  love  her  j  and  threat- 
ened to  turn  her  out  of  Doors,  if  fhe  would  not: 
Adding,  that  he  would  tell  her  Hufband  fhe 
did,  if  fhe  did  not ;  and  confirmed  the  Circum- 
ftance,   of  their  ufing   Oil  to    penetrate   her 
Body. 
Ghat  the      ■  Fitz- Patrick  alfo  depofed,  That  his  Lordfhip 
Prifiner     kept  a  Whore  in  the  Houfe  ;  and,  that  he  made 
wade  ha    four  or  gve  0f  fc$  Servants  lie  with  her  in  his 
,"2  a  Prefence  -,  and   his  Lordfhip  lay  with  her  in 
Whore  be-  their  Sight. 

ftreUm.  The  Judges  Opinion  being  demanded  on  fome 
Other  Parts  of  the  Evidence,  refolved,  That  it  was 
Law  re-  Buggery  within  the  Statute,  where  the  Body  is 
folvedby  ufed  fo  far  as  to  emit  thereon,  without  Penetra- 
te Judg-  tion:  And  fo,  where  there  was  an  Emiffion  upon 
"•  a  Woman'sBelly,  it  ought  to  be  adjudgeda  Rape : 

And  that  in  a  Rape  a  Woman  is  not  limited  to 
any  Time  to  make  her  Complaint,  if  the  Procefs 
be  by  Indictment ;  but  in  an  Appeal  fhe  is. 
Lord  Aud-      The  Lord  Audley,  in  his  Defence,  faid,  That 
ley'i  De-  his  Wife's  Teftimony  ought  not  to  be  regarded, 
fince-        .fince  fhe  had  confeffed  her  lying  with  Brodway. 
To  which  it  was  anfwered,  he  could  not  urge 
that  Fact  in  his  Defence,    fince  he  had  forced 
her  to  fuffer  it.     Then  he  faid,  that  his  Wife 
and  his  Servants  were  not  competent  Witneffes ; 
and  that  they  were  put  upon  practifing  againft 
him  by  his  Son,  who  fought  his  Life  :  Adding, 
That  his  Wife  had  been  falfe  to  his  Bed,  and 
had  a  Child  in  his  Abfence  -,    and  then  made 
Proteftations  of  his  Innocence.  But  Woe  to  that 
Man  (he  faid)  whofe  Wife  and  Servants  fhould 
be  admitted  Witneffes  againft  him,  and  whofe 
Son  confpired  his  Death !  His   Son  was  now 
come  of  Age,  and  wanted  his  Lands,  and  his 
Wife  a  young  Hufband,  now  he  was  grown  old, 
and  had  therefore  plotted  his  Deftruction. 
He  is  con-      The  Lords  Triers  having  been  withdrawn 
■viSed  both  fome  Time,  returned,  and  were  unanimous  in 

°lndBu  -  ^*r  Opini°n>  tnat  the  Prifoner  was  Guilty 
ger*.         of  the  Rape  :  But  as  to  the  Sodomy,  eleven  of 
his   Peers   were  of  Opinion,  that  he  was  Not 
Guilty,  and  fixteen  declared  him  Guilty; 
which  Difference  of  Opinion  feems  to  have  ari- 
fen  from  the  Evidence  that  Brodway  gave,  that 
the  Lord  emitted  between  his  Thighs,  but  ne- 
ver penetrated  him. 
He  is  exe-      Judgment  was    afterwards  paffed  upon  the 
cuted.        Prifoner,  that  he  fhoold  be  hanged :  However, 


he  obtained  the  Favour  of  being  headed ;    when    J  631. 
he  profeffed   himfelf  perfectly  innocent  of  the  ">  Car.  I: 
Crimes  he  was  charged  with.  ^v**j 

The  Lord  Audlefs,  two  Servants,  Lawrence  Fitz-Pa- 
Fitz-Patrick  and  Giles  Brodway,  were  brought  to  trick  tried,' 
their  Trials,  the  firft  for  Sodomy,  and  the  other  and  cm~ 
for  a  Rape,  Jumzy.  1631  ;  when  Fitz-Patrick's  *%£? 
Confeffion  was  produced  againft  him ,  as  Evidence     °my' 
of  his  having  committed  Sodomy  with  his  Lord  ; 
and  the  Jury  defired  to  be  informed,  if  thePerfon 
who  fuifered  the  Buggery  to  be  committed  upon 
him,  could  be  faid  to  commit  Buggery,  as  the 
Words   of  the  Statute  were.      To  which  the  Another 
Lord  Chief  Juftice  anfwered,  That  every  Ac-  p^f 
ceffary  to  a  Felony,  was  a  Felon  in  Law  :  Andy-J^/* 
the  Prifoner  voluntarily  proftituting  his  Body, 
when  he  was   not  only  of  Underftanding  and 
Years,  to  know  the  Heinoufnefs  of  the  Offence, 
but  of  Strength  to  refill  his  Lord,  he  was  guil- 
ty of  Buggery. 

The  Prifoner  in  his  Defence  infifted,  That  Fitz-Pa- 
the  Evidence  he  had  given  for  the  King,  at  his  trick  V 
Lord's  Trial,  ought  not  to  be  produced  againft  Defence. 
him  at  a  Trial  for  the  fame  Fact :  But  the  Court 
anfwered,  it  might ;  and  that  it  was  fufficient  to 
convict  him  :  Whereupon  the  Jury  found  him 
Guilty. 

At  Brodway's   Trial  the  Lady   Audley  ap-  Brod- 
peared  in   Court,  and  gave  the  fame  Evidence  way  tried, 
of  the  Prifoner's  committing  a  Rape  upon  her,  «»<<  <*»*"•- 
while  her  Hufband  held  her,,  as  fhe  had  done'£j  f  * 
at  her  Lord's  Trial  :  And  the  Court  demand- 
ing, whether  the  Prifoner  entered  her  Body, 
when  he  forced  her,    fhe  anfwered,  He |  did  ; 
and  fhe  intended  to  have  expreffed  as  much  at 
the  Lord  Audlefs  Trial :  And  Brodway  having 
confeffed  as  much  before,  the  Jury  found  him 
Guilty  ;  and  they  were  both  hanged,  confeffing  qheJ  are 
the  Facts  at  their  Executions.  bothexe- 

In  thefe  Trials  it  appears,  That  EmifTion,  ei- "*'«*• 
ther  in  Rape,  or  Buggery,  compleats  the  Offence,  Ktm£rqr- 
though  there  were  no  Penetration  ;  for  Emif-  "^  J  Lord 
fion  is  faid  to  be,  ■prima  facie,  an  Evidence  of  Audley, 
Penetration.  But  where  it  was  pofitively  fworn,  <*ndhi* 
that  there  was  no  Penetration,  as  in  the  Trial  Servants- 
of  this  Buggery,  the  Evidence  furely  ought  to 
have  been  taken  entire,  and  no  Prefumption  al- 
lowed againft  pofitive  Proof.     And,  when  both 
Brodway  and  Fitz -Patrick  had  been  Evidence 
for  the  King  againft  the  Lord  Audley,  it  feems 
a  little  hard,  to  produce  their  own  Depofitions 
againft  themfelves,  and  hang  them  upon  that 
Evidence.     Wherever  an  Offender  is  made  an 
Evidence  againft  his  Accomplice  at  this  Day, 
his  Life  is  fpared  :  Nor  is  it  any  Objection  to 
his  Teftimony,  that  he  fwears  to  fave  his  own 
Life  ;  though,  were  he  convicted,  or  but  in- 
dicted for  the  Offence,   it  is  admitted,  he  could 
not  be  a  Witnefs  againft  his  Fellow-Prifoners  1 
But,  for  my  Part,  I  cannot  fee  why  his  Tefti- 
mony is  not  as  good,  after  he  is  indicted,  as  be-, 
fore  •,  for,  in  both  Cafes,  he  gives  his  Evidence 
to  fave  himfelf. 

It  may  be  gathered  alfo,  from  thefe  Trials, 
that  this  old  lalcivious  Lord  had  continued  thefe 
infamous  Courfes  in  his  Houfe  for  many  Years  ; 
for  the  Lady  depofes,  that  he  propofed  his  Ser- 
vants lying  with  her,  and  infifted  on  her  fub- 
mitting  to  their  Luft,  the  very  firft  or  fecond 
Night  of  their  Marriage.  And  upon  this,  it 
appears  to  have  been  made  a  Queftion,  Whether 
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the  Lady  fhould  be  admitted  an  Evidence  of 
the  Rape  on  her  Body,  after  fo  many  Years  e- 
lapfed,  when  fhe  had  never  complained  of  it  be- 
fore ?  And,  though  it  was  refolved  fhe  might ; 
yet,  it  is  allowed  to  be  a  ftrong  Prefumption  a- 
gainft  a  Woman,  if  fhe  make  no  Complaint  in 
a  reafonable  Time.  Indeed*  it  feems  pretty 
plain,  that  this  Lord  had  been  fo  fuccefsful  in 
debauching  his  Family,  and  contributing  to  his 
own  Difhonour,  that  he  had  made  them  almoft 
as  bad  as  himfelf :  The  Lady,  after  fhe  had 
been  expofed  to  his  Servants,  and  forced  to  lie 
commonly  in  the  fame  Bed  with  them  and  her 
Lord,  feems  to  have  loft  all  Modefty  at  length, 
and  t6  have  fubmitted  to  their  Embraces :  For 
he  infifts  upon  it  in  his  Defence,  that  fhe  Was  a 
leud  Woman,  and  was  got  with  Child  in  his 
Abfence  •,  which,  probably,  was  the  Occafion 
of  that  Queftion,  Whether  a  Woman,  that  was 
voluntarily  a  Whore  to  fome,  fhould  be  al- 
lowed to  fwear  a  Rape  againft  others  ?  And  we 
find  the  Lady  infilling,  that  fhe  never  had  fub- 
mitted to  any  Man  till  fhe  was  ravifhed  by 
Brodway  ;  which  feems  to  admit,  fhe  did  af- 
terwards :  And  we  find  that  poor  young  Lady, 


his  Son's  Wife,  acknowledging,  that  zfterSkip- 
with  had  once  lay  with  her,  fhe  fubmitted  to  his 
Embraces  frequently,  by  her  Father- in- Law's 
Command,  even  in  the  Prefence  of  this  Lord 
and  his  Servants ;  which  muft  certainly  give  his 
Son,  the  young  Lord  Audley,  the  laft  Uneafi- 
nefs,  and  put  him  upon  profecuting  his  Father. 
Another  Reafon,  that  the  Lady  and  her  Son 
commenced  this  Profecution,  after  they  had  for- 
borne fo  long,  was,  that  they  faw  his  Lordfhip 
fettling  great  Part  of  his  Eftate  upon  that  infa- 
mous Pack  of  Servants,  who  had  been  the 
Partners  of  his  Crime's,  and  that  they  fhould 
be  reduced  to  a  ftarving  Condition,  by  his 
Bounty  to  them,  if  there  was  not  a  Stop  put  to 
it.  And  though  it  may  be  objected,  that  the 
Son's  impeaching  his  Father  Was  the  Way  to 
lofe  his  Eftate,  which  would  be  forfeited  to  the 
Crown  by  his  Conviction  ;,  there  was  no  doubt 
to  be  made,  but  fo  virtuous  a  Prince  as  King 
Charles  I.  would  reftore  it  to  the  Son,  who  had 
been  fo  notorioufly  wronged  by  his  Father,  both 
in  the  debauching  his  Wife,  and  fquandering  a- 
way  the  Eftate  of  the  Family  on  fuch  vile 
Wretches. 
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The  Trial  of  Henry  Sher  field,  Efq;  Recorder  of  1*3* 
Salishury,  for  Breaking  a  painted  Glajs-Windoiv  in  the 
Church  of  St.  Edmonds  in  the  faid   City,   before  the 
Court  of  Star-  Chamber,  6  Feb.  16%  2.  S  Car.  I. 
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mation. 


tfhelnfor-  ^"pHE  Information,  exhibited  by  Sir  Robert  \ 
JL  Heath  the  Attorney-General,  fet  forth, 
That,  whereas  his  Majefty  was  fupreme  Head 
of  the  Church  :  That  all  Churches  were  facred, 
and  both  founded  and  maintained  by  Regal 
Power  •,  and  that  no  Perfon  ought  to  make  any 
Alterations  in  the  Structure  or  Ornament  of 
Churches,  without  Licence  of  the  Bifhop  of 
of  the  Diocefe,  or  the  Ordinary  for  the  Time 
being,  who  derived  their  Authority  from  the 
King :  Neverthelefs,  the  faid  Henry  Sherfield,  the 
Defendant,  being  an  Inhabitant  of  the  faid  Pa- 
rifh of  St.  Edmonds,  did,  in  January,  in  the  5th 
Year  of  this  King,  confpire  with  fome  factious 
Perfons,to  deface  a  Window  in  tlg&faid  Church, 
which  was  an  antient  fair  Window,  containing 
the  Hiftory  of  the  Creation  :  And  that,  not- 
withftanding  the  Bifhop  of  Sarum  commanded 
the  contrary,  and  made  a  publick  Act  thereof, 
the  Defendant,  in  Oclober  following,  getting 
the  Keys  of  the  Church,  locked  himfelf  in, 
and  there  beat  down  the  faid  Window,  and  ut- 
terly defaced  it ;  and  afterwards  boafted  that  he 
was  a  Defacer  of  Idolatry  ;  for  which  Offence 
the  Attorney-General  demanded  Juftice. 

To  this  Charge  the  Defendant  put  in  his 
Anfwer,  and  faid,  that  the  Church  of  St.  Ed- 
monds antiently '  belonged  to  a  Monaftery,  and 
with  it  came  to  the  Crown  in  the  Reign  of 
King  Henry  VIII.  and  there  remained  till  King 
James  granted  it  to  Gouge  and  Lloyd,  who  af- 
terwards granted  it  to  Bartholmew  hookey,  and 
others,  to  the  Ufe  of  the  Parifh  of  St.  Edmonds-, 
fo  that  the*  Right  of  the   Church   was  in  the 


<f he  De- 
fendant's 

Anfwer- 


Parifhioners  (of  whom  he  was  one)  and  they 
were  feized  thereof,  as  of  their  Lay-Fee  •  and 
that  the  faid  Church  was  exempt  from  the  Ju- 
rifdiftion  of  the  Bifhop  of Sarum:  That  they, 
as  lawful  Owners,  had  Power,  without  the  Bi- 
fhop, to  take  down  or  fet  up  any  Window,' 
and  to  do  any  other  thing  in  repairing,  or  a- 
dorning  the  faid  Church,  and  for  Reformation 
of  fuch  Things  as  were  amifs  in  the  fame. 

That  the  Parifhioners  and  Veftry-Men  of 
the  faid  Parifh,  had,  Time  out  of  Mind,  made 
Orders  for  the  making  of  new  Windows,  for 
Alterations  in  the  Seats,  and  many  other 
Things  for  Ornament,  and  otherwife,  without 
the  Licence  of  the  faid  Bifhop,  or  any  other 
Ordinary. 

That  as  to  the  Window,  faid  to  contain  the 
Hiftory  of  the  Creation  ;  it  was  not  a  true  Rela- 
tion, or  agreeable  to  the  Defcription  contained 
in  the  Books  of  Mofes  :  That  there  was  the  Fi- 
gure of  a  little  old  Man  in  a  blue  and  red  Coat, 
for  God  the  Father.  And  in  placing  the  feveral 
Days  Works  of  God  in  the  Creation,  they  had 
fet  the  fourth  before  the  third  ;  and  that  which 
was  done  on  the  5th  Day,  to  be  done  on  the 
6th  Day  :  And  in  one  Place  God  the  Father  was 
reprefented  as  creating  the  Sun  and  Moon,  with 
a  Pair  of  Compaffes  in  his  Hand,  as  if  he  had 
done  them  according  to  geometrical  Rules. 

That  it  was  not  one  of  the  faireft  Windows 
in  the  Church,  but  an  ordinary  Window,' and 
the  Damage  done  to  it  very  inconfiderable : 
And  he  conceived,  the  defacing  this  prophane 
Reprefentation  of  God  the  Father,  was  not  fo 
»  heinous 
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heinous  a  Crime  as  to  deferve  the  Cenfure  of 
that  Court :  That,  in  his  Judgment,  it  was  ut- 
terly unlawful  to  make  fuch  Rep  refutations  of 
God  the  Father ;  and  he  looked  upon  himfelf 
to  be  juflined  in  defacing  it,  by  the  Orders  if- 
ilied  in  Queen  Elizabeth's  Reign*  for  taking 
down  and  abolifhingof  fuperflitious  Images  and 
Pictures,  efpecially  in  Churches  :  That  he  had 
alfo  the  Authority  of  a  Veflry,  for  doing  it ; 
which  being  affembled  in  January,  i6ig.  or- 
dered, that  the  Defendant  might,  if  he  pleafed, 
take  down  the  faid  Glafs  Window,  fo  as,  at 
his  own-Cofl,  he  repaired  the  fame  with  plain 
Glafs  :  And  that  the  Glazier  might  not  miftake 
the  Window,  he  confeffed  he  pulled  down  with 
his  Staff,  two  or  three  fmall  Quarreys  of  Glafs, 
and  fo  left  it  to  the  Churchwardens,  to  repair 
it. 

That  the  Defendant's  Seat  in  this  Church 
happened  to  be  fo  placed,  that  he  had  the  faid 
Window  always  in  his  Eye,  which  had  troubled 
his  Conicience  for  twenty  Years  ;  and  this  had 
induced  him  to  procure  the  faid  Order  of  Ve- 
flry :  That  he  had  done  it  without  any  Diftur- 
bance  •,  not  to  arrogate  to  himfelf  any  Autho- 
rity, but  as  bound  to  do  what  he  did,  to  pre- 
ferve  a  good  Confcience  :  That  he,  and  the 
other  Defendants,  were  Juftices  of  Peace,  and 
not  altogether  private  Perfons,  and  were  alfo 
entf lifted  by  the  Parifhioners  to  fee  the  thing 
done. 

And  he  denied,  that  the  Bifhop  of  Sarum 
fent  to  him,  to  forbid  his  taking  the  Window 
down,  or  that  he  had  any  Notice,  of  fuch  Inhi- 
bition :  But,  that  on  the  contrary,  he  often  at- 
tended the  Bifhop,  and  his  Lordfhip  never 
mentioned  the  thing  to  him  ;  and  therefore  the 
Charge,  that  it  was  done  againfl  the  Bifhop's 
Directions,  was  not  true  :  But  this  Defendant 
did  aver,  that  what  he  had  done,  was  lawfully 
done  :  And  to  all  the  other  Offences  he  pleaded 
Not  Guilty. 

Upon  reading  the  Anfwer  in  Court,  the  So- 
tor'sObfer-  licitor-General  obferved,  that  the  Defendant 
vatiens  on  j^  confeffed  tne  Charge,  and  juftified  it  ;  fo 
that  there  was  no  Occafion  for  any  further  Ex- 
aminations, or  Interrogatories  ;  the  fole  Que- 
ftion  was,  Whether  a  Parifhioner  might  of 
himfelf  pull  down,  and  fet  up,  what  he  con- 
ceived to  be  idolatrous,  and  fo  take  upon 
him  to  be  a  Reformer  ? 

Then  the  Depofitions  of  the  Witneffes  were 
read,  who  teftified,  that  a  little  after  Michael- 
mas,  about  Four  in  the  Afternoon,  the  Defen- 
dant went  to  the  Sexton's,  and  having  gotten 
the  Key  of  the  Church-door,  locked  himfelf 
into  the  Church,  and  ftanding  upon  one  of  the 
Seats,  broke  the  Window  with  a  little  black 
Staff,  with  a  Spike  at  the  End  of  it  :  That 
while  he  was  doing  this,  he  fell  off  the  Seat, 
and  hurt  himfelf  to  that  Degree,  that  he  lay 
groaning  on  the  Floor  a  confiderable  Time, 
and  was  carried  home  on  Horfeback  ;  and  that 
he  was  forced  to  keep  his  Houie  for  a  Month  : 
That  the  Window  was  broken  in  eleven  Places  ; 
and  that  after  this,  the  Windows  of  the  Church 
were  broken  by  others  :  Infomuch  that,  they 
were  forced  to  fet  a  Watch  for  a  Fortnight,  to 
prevent  further  Mifchief. 

Another  Witnefs  depofed,  that  he  heard  the 
Defendant  fay,  he  would  have  taken  down  the 
No.  5. 
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Window,  but  the  Bifhop's  Chancellor  oppofed       1612. 
him,  though  he  knew  not  why  he  fhould  ;  for  ?  I,' 

it  was  a  Lay- Fee. 

Another  depofed,  that  Mr.  Sherf.eld  moved 
the  Veflry  about  this  Matter  ;  and  they  all  con- 
fented  to  it,  except  two,  who  faid,  they  defired 
to  have  the  Bifhop's  Leave  for  doing  it ;  and 
Sherfield  anfwered,  Do  not  trouble  your/elves  -,  I 
■will  give  my  Lord  Bi/hop  Satisfaction  :  That  the 
Deponent  was  afterwards  Church-warden  of 
the  Parifh  ;  and  the  Bifhop*  having  heard  of  the 
Order  of  Veftry,  fent  for  him,  and  command- 
ed, that  .it  fhould  not  be  executed  *  and  that 
the  Bifhop  made  a  publick  Aft  thereof.  The 
Counfel  for  the  Bifhop  alfo  acknowledged,  that 
the  Church  was  a  Parochial  Church,  and  fub- 
jeft  to  the  Bifhop's  Jurifdiftion  }  and  that  their 
Client  was  miftaken  in  that  Point,  when  he 
put  in  his  Anfwer  ;  and  did  not  now  infill 
on  it. 

Then  the  King's  Counfel  obferved,  that  the  Obferva~ 
Queflion  was  not,  what  was  fit  to  be  in  a'j^i?^,. 
Church  ;  but  that  he  had  taken  upon  him  to  Counfet 
determine,  what  was  fit :  That  the  Church  was  go-  on  the 
verned  by  Bifhops,  and  this  was  a  Parochial  Evidence. 
Church,  the  Defendant  knew  very  well;  being 
himfelf  a  Parifhioner.  •  and  though  his  Counfel 
declined  it,  his  Defence  was,  that  it  was  a  Lay- 
Fee,  and  that  he  had  Authority  to  pull  down 
the  Window  :  That  he  was  well  acquainted 
with  the  Bifhop,  and  yet  never  defired  his  Leave 
to  take  it  down  ;  but  applied  to  the  Veflry, 
for  Power  to  do  it  :  That  he  pretended  to  ju- 
flify  the  Faft  alfo,  as  he  was  a  Juflice  of  Peace ; 
but  the  Matter  appertained  to  the  Ecclefiaftical 
Jurifdiftion :  And  it  was  flrange,  if  the  De- 
fendant being  a  Veflry-man,  had  not  Notice  of 
the  Bifhop's  Inhibition  :  That,  if  it  was  done  by 
the  Agreement  of  the  Veftry,  why  was  it  done 
fo  privately,  and  none  of  the  Veflry  with  him? 
And  laflly,  why  was  not  the  Order  of  Veftry 
purfued,  by  taking  down  the  Glafs,  and  putting 
up  other  Glafs  in  the  Room  of  it  ?  What 
Authority  had  the  Defendant  to  break  the  Win- 
dow, inflead  of  repairing  it,  as  the  Veflry  or- 
dered ? 

To  this  the  Defendant's  Counfel  anfwered,  The  De- 
that  they  acknowledged  he  did  take  down  Part/*"'*"**' 
of  the  Glafs  ;  but  faid,  it  did  not  appear  ht^'J 
had  any  Notice  of  the  Bifhop's  Inhibition :  t}}e  Charge. 
That  their  Client  was  no  Seftary,  or  factious 
Perfon,  as  was  charged,  but  always  comform- 
able  to  the  Rights  and  Ceremonies  of  the 
Church,  and  had  been  very  aftive  in  his  Sta- 
tion, to  punifh  Separatifts  :  That  he  had  not 
done  this  of  his  own  Head,  or  out  of  a  private 
Spirit,  but  that  the  Paflor  of  the  Church,  and 
the  Veflry,  as  well  as  himfelf,  conceived  the 
Pifture  to  be  idolatrous,  and  that  it  ought  to 
be  removed,  and  accordingly  made  an  Order 
for  removing  it ;  and  that  it  was  not  done  in 
Oppofition  to  the  Church- Government,  or 
Governors  :  And,  befides  all  the  Canons  and 
Conflitutions  for  taking  away  fuch  fuperflitious 
and  idolatrous  Relicks,  they  fhould  prove,  in 
Faft,  that  there  had  been  much  Idolatry  com- 
mitted with  this  Pifture.  They  did  not  go 
about  to  entitle  the  Veflry  to  any  Jurifdiftion  j 
they  knew  they  were  fubordinate  to  the  Bifhop^ 
and  he  might  punifh  them,  if  they  abufed 
their  Power  :  But  though  they  have  not  legally 
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i6?2-  a  Jurifdiction,  they  do  de  fatlo  meet,  and  do 
^J^^  fuch  Things  :  And  the  Queftion  was,  Whether 
it  could  be  a  Crime,  when  the  Curate  and 
Church-wardens  aflented  to  it,  according  to 
the  Statute. 
<fbe  Defen-  Then  the  Injunctions  in  the  Reign  of  Queen 
Elizabeth  were  read,  empowering  Commif- 
fioners  to  take  away  things  of  this  Nature  ; 
and  the  like  in  the  firft  of  King  James. 

The  Depofitions  of  the  Defendant's  WitnelTes 
alfo  were  read,  who  teftified,  that  he  was  con- 
formable to  the  Church,  and  received  the  Lord's 
Supper  kneeling. 

That  the  Veftry-men  of  the  faid  Parifh  had 
often  ordered  Seats  in  the  Church  to  be  taken 
down,  and  new  ones  made  ;  and  taken  down 
c  Windows,  Walls,  and  Pieces  of  the  fame 
Church  ;  altered  the  Reading-Defk,  and  fet  up 
the  Pulpit  in  a  new  Place  ;  without  any  fpecial 
Order  from  the  Bifhop,  or  Ordinary. 

That  on  the  16th  of  January,  1629.  there 
was  an  Order  of  Veftry,  for  taking  down  the 
faid  Window,  becaufe  it  darkened  the  Church  ; 
and  for  that  it  was  fuperftitious  •  and  that  five 
of  the  Veftry-men  were  Juftices  of  Peace  in 
the  faid  City  of  New  Sarum. 

The  Vicar  of  the  Parifh  alfo  depofed,  that 
the  Defendant  was  conformable  •,  and  that  the 
Damage  done  to  the  Window,  was  a  Trifle  : 
That  there  was  in  it  a  Picture  of  God  the  Fa- 
ther, creating  the  Heavens,  Earth,  Sun,  Moon, 
and  all  Animals :  But  this  Hiftory  of  the  Cre- 
ation contained  many  Miftakes,  Falfities,  and 
Abfurdities  :  That  he  had  feen  fome  People 
kneeling  down,  and  adoring  the  old  Man  in  it, 
which  reprefented  God  the  Father. 
<The  Kings  Then  Mr.  Attorney  obferved,  that  there  was 
reply  a  great  deal  °f  Difference  between  Repairing  and 
Reforming  :  That  Reformation  ought  always  to 
be  done  by  the  Supreme  Power,  not  by  pri- 
vate Men.  When  private  Perfons,  or  Veftries, 
took  upon  them  Reformation,  he  would  be 
bold  to  fay,  This  was  the  ready  Way  to  bring 
all  into  Confufion.  If  this  was  fuffered,  what 
would  they  do  next  ?  Some  held  our  Churches 
unclean  and  idolatrous,  becaufe  Common  Pray- 
ers were  faid  in  them,  and  Maffes  had  hereto- 
fore been  faid  in  them  ;  and  they  would  pro- 
ceed fhortly  to  take  away  the  Churches  them  - 
felves.  As  to  the  kneeling  down  to  the  Win- 
dows, fome  would  do  the  fame  to  the  Picture 
of  a  Saint,  or  a  Prophet ;  and  by  the  fame 
Rule  Mr.  'Sherfield  might  pull  down  the  painted 
Windows  of  Lincoln's- Inn  Chappel  ( where  he 
was  a  Bencher) :  But,  if  he  thought  the  Window 
an  Occafion  of  Idolatry,  why  did  not  he  com- 
plain of  it  to  the  Ordinary,  in  all  the  twenty 
Years,  he  faid,  it  had  been  an  Offence  to  him  ? 
If  he  thought  it  an  Occafion  of  Idolatry,  others 
might  think  the  contrary  ;  and  fo  a  Tumult 
might  have  been  raifed  about  it,  and  an  Infur- 
rection  might  have  followed,  which  had  many 
Times  happened,  on  more  trifling  Grounds. 

As  to  the  late  Queen's  Injunctions,  &V.  that 
had  been  read,  they  were  to  authorize  the  Or- 
dinary, to  enquire  of  things  fit  to  be  reformed 
in  Churches  by  Church- wardens,  and  other 
Officers ;  and  they  were  to  prefent  them  to  the 
Ordinary  ;  and  fo  they  were  to  be  reformed  by 
the  Power  of  the  Ordinary,  and  not  by  the 
Church- wardens,  or  Veftries :  And  though  it 


was  ordered,  that  all  Relicks  of  Idolatry  and  *<?&• 
Superftition  fhould  be  taken  away,  yet  every  ?  S^Jj 
Memorial,  or  Story,  of  a  Saint,  or  Prophet, 
was  not  a  Relick  of  Idolatry,  or  Superftition, 
and  to  be  pulled  down.  They  might  as  well 
take  upon  them,  to  pull  down  Cathedral 
Churches,  becaufe  they  were  built  in  Form  of 
a  Crofs  •,  and  other  Churches,  becaufe  they  flood 
Eaft  and  Weft,  which  was  held  fuperftitious  by 
fome.  Reformation  had  always  been  a  Work 
of  publick  Authority,  and  private  Men  had 
been  punifhed  in  this  Court  heretofore,  for  at- 
tempting it.  In  the  late  Queen's  Time,  many 
went  about,  breaking  down  Croffes,  Images, 
and  Pictures,  of  all  Sorts,  and  were  fentenced 
for  it;  and  others,  in  King  Ja?nes's  Reign, 
were  fined  an  hundred  Marks  a-piece,  for  de- 
facing Croffes  in  the  Highways,  in  the  Night 
Time  ;  and  they  are  faid  to  be  refractory 
Brownifts  and  Puritans  in  the  Sentence  ;  con- 
cluding, that  the  Defendant  had  no  Authority 
for  what  he  did,  and  therefore  left  him  to  their 
Lordfhips  Cenfure. 

Then  the  Lord  Cottington,  Chancellor  of  the  qht  Se»' 
Exchequer,  proceeded  to  fentence  the  Defen-  tence  of  the 
dant.  He  faid,  thefe  were  the  Actions  of Cmrt- 
Brownifts  and  Puritans,  as  appeared  upon  Re- 
cord :  He  conceived,  his  Anfwer  was  againft 
him  ;  and  though  he  now  quitted  that  Part  of 
his  Juftification,  it  fhewed  what  Spirit  he  was 
of.  It  had  been  faid,  he  was  a  wife  Man,  and 
an  old  Man,  and  learned  in  the  Laws  ;  but  it 
had  been  a  better  Argument  of  Extenuation, 
if  they  had  faid,  he  was  a  weak  Man,  or  a 
mad  Man  :  That  great  Mifchiefs  might  follow, 
if  thefe  things  were  fuffered  :  That  it  was  a 
great  Offence  and  Prefumption  in  him,  that 
knew  the  Law  fo  well  :  If  he  had  applied  to 
the  Ordinary,  or  to  his  Majefty,  to  have  the 
thing  done,  he  had  incurred  no  Blame,  and 
might  have  received  Thanks  for  it ;  but  it  was 
not  in  the  Power  of  him,  or  the  Veftry,  to  do 
it.  This  Attempt  might  have  occafion  ed  a 
Tumult ;  it  was  done  in  Contempt  of  the 
Church,  and  the  King's  Supremacy  ;  and 
therefore  his  Sentence  was,  That  he  fhould  lofe 
his  Place  of  Recorder  ;  be  bound  to  his  good  Be- 
haviour j  make  a  publick  Acknowledgment  of  his 
Fault  in  the  Church,  and  in  the  Cathedral;  and 
pay  a  Fine  of  1000  1.  to  the  King. 

Sir  Robert  Heath,  Lord  Chief  Juftice  of  the 
Common-Pleas,  (but  Attorney-General  when  the 
Information  was  exhibited)  faid,  he  did  agree 
it  was  an  Offence  :  He  durft  not  give  Encou- 
ragement to  any  private  Man,  to  do  any  pub- 
lick  thing  in  the  Church,  or  Commonwealth, 
of  his  own  Authority  ■,  but  however,  he  was 
for  mitigating  the  Sentence  of  Lord  Cottington ; 
for  he  faid,  it  did  not  appear,  that  the  Defen- 
dant did  this  againft  the  Bifhop's  Authority, 
but  without  it.  There  was  Caufe,  he  was  fa- 
tisfied,  for  the  removing  the  Window,  there 
being  a  Picture  of  God  the  Father  in  it :  But 
ftill  they  fhould  have  told  the  Bifhop  of  it  ; 
which  fince  neither  Mr.  Sherfield,  nor  the  Ve- 
ftry did,  he  was  not  to  be  excufed  in  that :  He 
fhould  therefore  agree,  to  fentence  him  for  his 
Fault ;  but  he  was  not  for-removing  him  from 
his  Places  of  Recorder,  or  Juftice  of  Peace  ; 
or  bind  him  to  his  good  Behaviour  :  But  he 
would  have  him  acknowledge  his  Fault  before 
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the  Bifhop  of  Sarum  \  and  for  the  Fine,  he 
thought  1000/.  too  much  for  an  Error,  as  there 
appeared  no  Contempt  •,  and  therefore  he  fet  a 
Fine  but  of  500  Marks  upon  him. 

The  Lord  Chief  Juftice  Richard/on  faid, 
that  the  Defendant  was  guilty  of  an  Offence, 
in  arrogating  to  himfelf  a  Power  not  belong- 
ing to  him  j  and  his  Zeal,  and  good  Intention, 
would  not  excufe  him  :  But  as  it  was  an  invo- 
luntary Error,  and  not  done  in  Contempt,  and 
that  he  knew  the  Defendant  to  be  a  good  Ma- 
gistrate ;  to  have  given  a  great  Check  to  Vice 
in  the  City  of  Salijbury  ;  that  he  was  con- 
formable to  the  Church,  and  not  diiaffected  to 
the  Government ;  he  fiould  not  lay  more  than  a 
Fine  of  500  1.  upon  him  \  nor  was  he  for  taking 
away  his  Phce  of  Recorder,  or  Juftice  of  Peace  j 
but  would  have  him  make  a  Submijfion  and  Con- 
fcffwn  of  his  Fault,  before  the  Bifiop  of  Salis- 
bury. 

Mr.  Secretary  Cook  was  not  for  inflicting  any 
other  Punifhment  upon  him,  than  his  making 
a  Confeffion  of  his  Fault,  and  Submiffion  to 
the  Bifhop  ;  and  the  reft  of  the  Court  having 
delivered  their  Opinions,  it  appeared,  that  nine 


of  the  Lords  were  for  fetting  a  Fine  of  1000  L 
upon  Mr.  Sherfield  the  Defendant  ;  that  he 
fhould  be  put  out  of  his  Place  of  Recorder ; 
be  bound  to  his  good  Behaviour,  and  make  an 
open  Acknowledgment  of  his  Fault  in  the 
Church  of  St.  Edmond,  where  the  Offence  was 
done  ;  and  likewife  in  the  Cathedral  Church  of 
Sarum,  before  the  Bifhop  there,  and  the  Deans 
and  Prebendaries  of  that  Church  :  And  nine 
others  fthe  Lord  Keeper  being  one)  were  of 
Opinion,  that  he  ought  not  to  lofe  his  Place  of 
Recorder;  but  that  he  fhould  make  an  Ac- 
knowledgment in  private  to  the  Bifhop  of  Sa- 
rum, of  the  f'aid  Offence,  and  in  fuch  Man- 
ner, and  before  fuch  Perfons,  as  the  faid  Bifhop 
fhould  thijik  fit :  And  as  to  the  Fine,  thefe 
were  again  divided  ;  four  (whereof  the  Lord 
Keeper  was  one)  fet  no  Fine  •  five  gave  their 
Voices  for  a  Fine  ;  four  of  them  fet  500  Marks, 
and  one  of  them,  viz.  the  Lord  Chief  Juftice 
Richardfon,  500 1,  which  Fine  of  50O  /.  was  fined 
taken  for  the  King  ;  it  having  been  a  Rule  of  5°o1- 
the  Court  of  Star-Chamber,  when  there  was  a 
Difference  of  Fines,  and  an  odd  Number,  the 
King  was  to  have  the  middle  Fine. 
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33j  The  Trial  of  William  Prynne  Efq;  for  zLibel,  en-^-j 


^TheQiarge, 


titled,  Hijiriomafiix ;  or,  a  Scourge  for  Stage-Players,  Sec. 
as  alfo  of  Michael  Sparkes,  for  Printing,  and 
Wi  lliamBijckner,  for  Licenfing  the  faid  Libel ; 
and  four  others,  concerned  in  Printing  Part  of  it; 
before  the  Court  of  Star-Charnber,  in  Hillary  Term, 
1633-4.  9  Car.  I. 


TH  E  Information  was  brought  in  the 
Name  of  the  Attorney-General  Noy,  and 
fet  forth,  That  the  Defendant,  Prynne,  com- 
piled, and  put  the  faid  Libel  to  the  Prefs,  con- 
demning all  Plays,  Dancings,  Mafques,  Festi- 
vals, &c.  And  though  he  knew  their  Maje- 
sties, and  the  Minifters  of  State,  were  fome- 
times  prefent  at  fuch  Entertainments,  yet  the 
Defendant  railed,  and  inveighed  againft  them, 
and  all  diat  were  prefent  at  them :  That  he  con- 
demned Hunting,  and  all  other  rural  Sports  ; 
the  keeping  Cbriftmas,  and  other  publick  Fe- 
stivals, and  holy  Days ;  and  even  the  making 
Bonfires,  the  erecting  May-Poles,  and  the 
dreffing  up  Houfes  with  Ivy  ;  endeavouring  to 
move  and  incite  the  People  to  Rebellion,  and 
to  lay  violent  Hands  on  their  Prince,  for  fuf- 
ferring  fuch  things  :  That  this  Lityel  alfo  con- 
tained many  infamous  Exprefiions  againft  his 
Majefty,  and  his  Houfhold,  and  caft  feveral 
Afperfions  on  the  Queen,  and  uncharitable 
Cenfures  on  all  Chriftian  People,  recommend- 
ing factious  and  difcontented  Perfons,  fuch  as 
Dr.  Leighton,  and  Mariana  the  Jefuit,  in  order 
to  withdraw  the  King's  Subjects  from  their  Al- 
legiance :  That  he  dealt  with  »S£w£<?.$,  a  common 
Publifher  of  unlawful  Books  2  to  print  this  Li- 
bel ;  and  with  Buckner,  another  Defendant,  to 
licenfe  it  j  and  with  the  other  four  Defendants, 


to  print  Part  of  the  fame,  to  the  great  Scandal 
of  the  Government,  &?r. 

Prynne,  in  his  Anfwer,  confefTed  his  com-  Prynne** 
piling  of  the  faid  Book,  which,  he  faid,  was  dnfiver. 
nothing  elfe  but  a  Collection  of  Arguments, 
againft  Stage-Plays  -  and  he  did  not  intend  to 
reflect  on  the  King  and  State  5  and  that  it  was 
duly  licenfed,  and  entered  at  Stationers- Hall, 
as  the  Law  required  :  That  he  was  fo  far  from 
encouraging  Schifm,  or  Sedition,  that  he  had 
with  much  Joy  and  Thankfulnefs  acknowledged 
the  Happinefs  and  Peace,  he,  and  the  reft  of 
his  Majefty 's  Subjects,  enjoyed  under  his  Go- 
vernment :  And  if  any  thing  in  his  Book 
fhould,  contrary  to  his  Defign,  be  confirmed, 
to  tend  to  Schifm,  or  Sedition,  he  craved  Par- 
don and  Grace  •  and  defired  the  Court  to  take 
into  their  Consideration,  that  he  had  already 
been  a  Year  Prifoner  in  the  Tower. 

The  Attorney-General  obferved,  in  opening     <n,e 
the  Charge,    That  the  Defendant's  Book  was  Charge, 
the  Evidence  againft  him,  where  he  did  not  °Pene^hy 
only  rail  at  Plays  and  Dancing,    and   at   his  '„*    fj 
Majefty,  the  Court,  and  all  that  were  prefent  Genera?. 
at  them,    but  againft  Hunting,    rural   Sports, 
Festivals,  holy  Days,  Bifhops,  Church-Mufick, 
and   Church- Ceremonies,    promifcuoufly  ;    and 
even  againft  the  long  Hair  of  Men  and  Wo- 
men, and  Perukes  j  and  againft  Cards,  Tables, 

and 


128 


A  CRITICAL  REVIEW  of 


Evidence. 


rfheDe- 


and  all  manner  of  Diverfions  ;  infinuating  we 
were  returning  into  Paganii'm  again ;  and  ad- 
vifing  People,  to  leave  the  Kingdom,  and  go 
and  ferve  God  in  other  Countries :  That,  tho' 
it  might  be  lawful  for  thofe  that  had  a  Mifflon,  to 
write  againft  theAbufe  of  Plays  in  modeft  Terms, 
that  would  not  excufe  Mr.  Prynne,  who  could 
pretend  to  no  fuch  Miffion,  and  had  raked  to- 
gether all  the  vileft  Terms,  and  Billing/gate 
Language,  to  revile  the  Government,  and  all 
Mankind. 
Pajfages  Then  feveral  obnoxious  PafTages  were  read 
in  his  Book  out  of  the  Book,  as  Evidence  againft  him  •,  and 
&TJ,aS  particularly  that,  where  he  refembled  his  Majef- 
ties  Government  to  that  of  Nero's,  (viz)  The 
Multitude  of  our  London  Play-haunters  are  fo 
augmented,  that  all  the  antient  Devils  Chapels, 
though  five  in  Number,  are  not  fufficient  to  con- 
tain their  Troops  ;  whence  we  fee  a  fixth  now  ad- 
ded to  them  :  Whereas,  in  vicious  Nero'j  Reign, 
there  were  but  three  fianding  Theatres  in  Pagan 
Rome,  though  far  more  fpacious  than  Chriftian 
London  ;  In  the  fame  Libel,  he  calls  Church- 
Mufick,  the  Bleating  of  brute  Beafls ;  and  fays, 
the  Chorifiers  bellow  the  Tenor,  as  if  they  were 
Oxen  ;  bark  a  Counter-point,  like  a  Kennel  of  Dogs ; 
roar  a  Treble,  as  if  they  were  Bulls  ;  and  grunt 
out  a  Bafe,  like  a  Parcel  of  Hogs. 

The  Defendant's  Counfel  faid  in  his  Defence, 
iyPrynne'i  That  many  of  the  PafTages  in  his  Book  were 
Counfti  relatively  fpoken,  and  moil  of  them  the  Opi- 
nions of  other  Authors  ;  and,  that  he  had  no 
Thoughts  of  comparing  the  prefent  Times  with 
thofe  of  Nerd's ;  but  they  could  not  wholly  ex- 
cufe him  :  They  fuppofed  he  had  fo  fixed  his 
Eyes  on  the  Abufes  of  the  Stage,  that  he  had 
neglected  to  guide  his  Pen  ;  and  advifed  him  to 
lay  hold  on  the  Rock  of  the  King's  Favour, 
and  the  Mercy  of  the  Court  :  They  begged, 
their  Lordfhips  would  believe  his  Intentions 
were  fair  and  honeft,  though  his  Expreffions 
•  harfh  •,  and  hoped,  that  the  Abufe  of  Plays 
would  a  little  plead  his  Excufe  :  That  thofe  who 
had  licenfed  the  Book,  were  rather  guilty  than 
he ;  and  none  but  unlicenfed  Books  load  yet 
been  brought  before  that  Court  :  That  the 
Charge  againft  him  was  made  out  by  Inferences 
and  Confequences  that  were  forced  and  ftrained ; 
and  that  the  PafTages  quoted  did  not  of  Necef- 
fity  carry  that  Meaning  that  had  been  put  upon 
them  ;  defiring  their  Lordfhips  would  conftrue 
his  intentions  as  he  had  explained  them  in  his 
Anfwer  upon  Oath  ;  and,  as  that  had  been  ad- 
mitted Evidence  againft  him,  as  to  his  compil- 
ing the  Book,  fo  they  would  alfo  admit  it  to  be 
Evidence  for  him,  to  clear  the  Integrity  of  his 
Heart. 

Three  Days  having  been  fpent  in  Hearing 
this  Caufe,  on  the  fourth  the  Lords  proceed  to 
give  Judgment  in  it  :  And  firft,  the  Lord  Cot- 
tington,  Chancellor  of  the  Exchequer,  gave  his 
Opinion.  He  faid,  the  Defendant  flood  charged 
with  publifhing  a  libellous  Book,  (or,  rather,  a 
Volume  of  Libels,  containing  iooo  Pages)  a- 
gainft  his  Majefty  and  the  State  :  That  Prynne 
had  here  vented  his  Malice  againft  the  King, 
Prince,  Peers,  Prelates,  Magiftrates ;  againft 
all  Mankind,  and  againft  all  Things  ;  but 
moft  remarkably  againft  the  Church,  and  the  Go- 
vernment thereof:  But,  that  being  no  Part  of  the  J 
Information,  he  fhould  not  cenfure  him  for  his  I 
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Prynne. 
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Reflections  on  the  Church,  but 
deavouring  to  enflame  the  People 
King  and  Government. 

That  his  Expreffions  were  to  be  taken  accord- 
ing to  their  plain  genuine  Senfe,  and  not  accord- 
ing to  the  Interpretation  he  was  now  pleaied  to 
put  upon  them :  That  he  did  not  fpeak  rela^ 
tively,  as  his  Counfel  fuggefted,  but  pofitively, 
when  he  faid,  That  our  Englifh  Ladies,  fhorn 
and  frizled  Madams,  had  loft  their  Modefty : 
That  Plays  were  the  chief  Delight  of  the  Devil, 
and  they  that  frequented  them  were  damned  ;  and, 
that  Princes  dancing  in  their  own  Perfons,  was  the 
Caufe  of  their  untimely  Ends  :  That  though  he 
pretended  his  Intention  was  only  againft  publick 
and  common  Plays,  the  Tenor  of  his  Book  run 
againft  Plays  in  Princes  Palaces  :  That  his  Book 
was  levelled  againft  the  King  and  State:  That 
he  deferved  another  kind  of  Trial  ;  and  the 
Defence  he  had  made,  did  but  aggravate  his 
Offence  -,  therefore  his  Sentence  was,  That  the  ^he  Sen* 
Book  be  burnt  by  the  Common  Hangman  :  That  he  !^„/~ 
he  put  from  the  Bar,  and  excluded  from  the  Society  of  Prynne. 
Lincoln's-Inn  •,  and,  that  he  be  degraded  by  the 
Univerfity  of  Oxford  :  That  he  ft and  in  the  Pillo- 
ry at  Weilminfter  and  in  Cheapfide,  and  lofe 
an  Ear  at  each  Place ;  andftand  with  a  Paper  on 
his  Head,  declaring  his  Offence  to  be,  the  publifh- 
ing an  infamous  Libel  againft  both  their  Majefties, 
and  the  Government  :  That  he  be  fined  five  thou- 
fand  Pounds,  and  fuffer  perpetual  Imprifon- 
ment. 

As  to  Buckner,   who  reprefented,    that  he SenUvct 
was  Chaplain  to  the  late  Archbifhop    of  Can-  SrDe- 
terbury,  and  licenfed  but  Part  of  the  Book,  and  fevdants. 
faid,  he  abhorred  and  detefted  the  Cenfures  a- 
gainft   Ecclefiafticks  ;  the  Court  fet  a   Fine  of 
50  I.  upon  him  :  As  to  Sparkes,  he  pleaded,  that 
the  Book  was  licenfed  before  he  printed  it ;  but  64 
Pages  only  appearing  to  be  licenfed,  he  was  fined 
five  hundred  Pounds  :  As  to  the  reft  of  the  De- 
fendants, the  Attorney-General  not  having  pro- 
ceeded  further    againft  them,  they    were  not 
cenfured. 

The  reft  of  the  Lords  were  unanimous  in  the 
Cenfure  and  Sentence  againft  Prynne  ;  and  the 
Lord  Chief  Juftice  Richardfon  declared,  That  ** 
his  Offence  would  have  been  adjudged  High- 
Treafon,  if  he  had  been  indicted  for  it  in 
the  Courts  of  Common  Law. 

This  Man's  Sentence  has  been  the  Subject  of  Remaps  m 
many  a  Lamentation.  But  fhould  a  Writer  at  £r/nne*'J 
this  Day,  take  upon  him  to  denounce,  That  nal 
all  who  frequented  Plays  were  damned,  when 
he  knew  the  King  and  Royal  Family  were 
fometimes  at  thefe  Entertainments  ;  fhould  he 
reflect  perfonally  on  the  Queen,  as  this  Wri- 
ter did,  and  prefer  Nero's  Government  to  the 
prefent  Adminiftration  ;  fhould  he  take  upon 
him  to  new-model  both  Church  and  State, 
and  endeavour  to  incite  the  People  to  Rebel- 
lion, in  order  to  accomplifh  the  wild  Schemes 
he  had  formed  -,  whether,  as  the  Lord  Chief 
Juftice  Richardfon  obferved  at  this  Hearing, 
fuch  a  one  might  not  be  indicted  and  convicted 
of  High-Treafon,  I  very  much  queftion  :  And, 
if  fo,  furely  this  Gentleman  was  mercifully  dealt 
with,  when  he  loft  only  his  Ears  :  And,  in- 
deed, it  is  reported  of  Prynne  himfelf,  when  he 
faw  what  Confufion  fuch  feditious  Libels  had 
brought  upon  the  Kingdom,  That  the  King  had 
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1653-    done  well,    if  he  had  taken   his   Head  when  he 
9  Car-  *   crop  bis  Ears,  which  might  have  put  a  Stop  to 


thofe  Practices,  and  prevented  the  Subverfion  of    1655- 
the  Government.  ?  Car- 1 


xo'cSiiThe  Trial  of  John  Lord  Balmerino,  for  a  Libel ^U. 
i^Su  reflecting  on  his  Majejiy  and  the  Government,  before  ^"^ 
SS!10       William  Earl  of  Errol,  Great   Conftable  of  Scotland, 

Lord  Juftice-General,  and  his  AffeiTors,    at  Edinburgh, 

3  T)ecemk  1634.  10  Car,  L 


V%e  f~THHE  Indictment  recites,  That,  whereas 
Charge.  \__  by  the  Laws  of  Scotland,  whoever  defames 
his  Majefty,  depraves  his  Laws,  or  mifcon- 
ftrues  his  Actions,  incurrs  the  Pain  of  Death : 
And  that,  whoever  fhall  hear  fuch  fcandalous 
Speeches,  or  Writings,  and  not  reveal  die  fame 
to  fome  Magiftrate,  and  apprehend  the  Au- 
thor, if  it  be  in  his^  Power,  fhall  incur  the 
like  Pain  :  And,  whereas  a  fcandalous  and  fe- 
ditious  Libel  was  found  in  the  Cuftody  of  John 
Dunmure,  and  difperfed  among  the  King's  Sub- 
jects, reproaching  his  Majefty's  Government  and 
Behaviour  in  Parliament;  depraving  divers 
Acts  of  Parliament,  and  mifconftruing  his 
Majefty's  Proceedings  :  Which  faid  fcandalous 
and  feditious  Libel,  the  faid  John  Dunmure  had 
of  the  faid  John  Lord  Balmerino,  who  was  the 
Author,  or  Contriver,  of  it ;  or,  at  leaft,  was 
guilty  of  hearing  and  concealing  thereof ;  or, 
of  not  difcovering  William  Haig,  whom  he 
affirmed  to  be  the  Author  thereof :  And  was 
alio  guilty  of  divulging  and  difperfing  the  faid 
Libel;  and  fo  far  knew  of  the  making  the 
fame,  that  he  interlined  it  whith  his  own  Hand ; 
caufed  his  Servant  Robert  Daglijh,  to  make  a 
Copy  of  it,  and  delivered  it  to  the  Earl 
of  Rothes,  and  to  the  faid  John  Dunmure, 
whereby  it  was  difperfed,  to  the  Difhonour  of 
his  Majefty,  13c.  He,  the  faid  Lord  Balme- 
rino had  thereby  incurred  the  Pain  and  Punifh- 
ment  of  Death,  which  ought  to  be  inflicted  on 
him,  to  deterr  others  from  attempting  the  like. 
tfhe  Libel  The  Libel  mentioned  in  the  Indictment  was 
mentioned  entitled,  The  humble  Supplication  of  great  a  Nu?n- 
intheln-  yer  0j  ^g  jtf0bjHty  and  others,  Commiffioners  in 
the  late  Parliament  :  In  which  the  Scotijh  Mal- 
contents exprefs  great  Uneafinefs  at  fome  Acts 
that  had  paffed  in  the  Parliament  of  Scotland, 
empowering  his  Majefty,  with  the  Confentof  the 
Clergy,  to  prefcribe  what  Apparel  the  Clergy 
fhould  wear  in  Time  of  Divine  Service,  and 
authorizing  him,  with  a  competent  Number  of 
the  Clergy,  to  make  Laws  and  Conftitutions  in 
Relation  to  Ecclefiaftical  Affairs  •,  threatening 
his  Majefty,  if  he  did  make  ufe  of  the  Autho- 
rity given  him  by  thofe  Acts,  and  introduce  any 
Thing  new  in  Religious  Matters,  he  would  en- 
danger lofing  the  Hearts  of  many  of  his  Sub- 
jects. 

They  tell  him  alfo,  That  no  juft  Prince  ever 
cenfured  his  Subjects  for  giving  their  Voices  j 
and,  that  the  Notes  his  Majefty  took  in  the  Par- 
liament Houfe,  of  the  Names  of  thofe  who  dif- 
fented  from  thofe  Acts,  and  his  refufing  to  hear 
the  Reafons  of  thofe  that  diffented,  made  them 
No.  5. 


diftment. 


very  apprehenfive  of  Innovations  in  their  Kirk. 

They  charge  his  Majefty  alfo,  with  fquander- 
ing  away  the  Supplies  granted  in  Parliament, 
and  the  Revenues  of  the  Crown,  upon  extrava- 
gant Courtiers  :  That  he  allowed  the  printing 
of  Popifh  and  Arminian  Books  in  England,  and 
fuppreffed  the  Anfwers  to  them  ;  and  fuffered 
Arminianifm  to  be  preached  in  Scotland  with  Im- 
punity :  They  complain  alfo,  that  Papifts  were 
permitted  to  fit  in  Parliament  •,  of  Abufes  in 
the  Coin  ;  and  of  his  (lighting  the  Reprefenta- 
tions  of  their  Grievances.  The  greatefi  Part  of 
which  Libel  is  fet  forth  in  the  Indictment . 

The  Counfel   for  the  Prifoner  reprefented  in  'the  De- 
his  Behalf,  That  it  was  not  the  Intent  of  the  f?nce,m*d* 
Legiflature,    to  inflict  Capital  Punifhments  onj£?t 
the  Authors  of  fuch  Reproaches  as  Were  laid  in  Counfel. 
the  Indictment  :   That  thofe   Acts  had   never 
been  put  in  Execution  ;  or,  if  they  had,  they 
were  long  difufed,  and  therefore  ought  to  be 
looked  upon  as  abrogated. 

And  further,  that  the  Writing  mentioned  in 
the  Indictment,  was  an  humble  Petition  and  Sup- 
plication to  his  Majefty,  and  not  a  Libel :  That 
the  Indictment  was  inefficient  ;  becaufe  the 
Fact  was  not  laid  to  be  done  with  a  feditious 
Intent :  And  he  could  not  be  charged  With  con- 
cealing the  Libel ;  becaufe  the  Indictment  it- 
felf  fets  forth,  that  he  delivered  it  to  die  Earl  of 
Rothes,  to  deliver  to  his  Majefty  :  That  it  could 
not  be  faid,  he  was  the.  Author  of  it,  Mr.  Wil- 
liam Haig  having  under  his  Hand  acknowledged 
himfelf  the  Author  :  and -that  the  Prifoner's  in- 


terlining it, 


could  be  no  Argument  of  his  contri- 


ving it,        n 

That  the  hearing,  and  not  revealing,  ought 
not  to  be  deemed  Criminal,  till  the  Writing 
was  firft  declared  infamous  and  feditious  -,  and 
he  ought  not  to  be  charged  with  the  not  appre- 
hending the  faid  Mr.  Haig\  becaufe  the  appre- 
hending intended  by  the  Act,  was  only  where 
the  Party  has  been  declared  to  be  the  Author. 

To  this   the  Lord  Advocate  replied,   that  Ihe  Repty, 
what  had  been  offered  by  the  Prifoner's  Coun-  °fthe, 
fel,  either  related  to  the  Sufficiency  of  the  In-  q^L 
dictment,  which  he  left  to  the  Court ;  or,  to 
the  Truth  of  the  Facts,  which  he  left  to  the  Ju- 
ry, (after  he  had  made  his  Remarks  on  them. ) 
And  the  Court,  fitting  the  20th  of  December,  de- 
livered their  Opinions,  as  to  the  Sufficiency  of  the 
Indictment.  <fheOpi- 

1 .  As  to  the  firft  Exception  made  by  the  nion  of  the 
Prifoner's  Counfel,  they  declared,  that  the  Acts  Court,  as  u> 
of  Parliament,  on  which  the  Indictment  was the Suffi"- 
founded,  were  ftill  in  force.  7n%B-  * 
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2.  That  the  Indictment  had  well  purfued  the 
faid  Acts  of  Parliament. 

3.  They  held,  there  might  be  more  Authors' 
than  one  ;  and  that  the  Words  of  the  Ad;  in- 
cluded the  Advifer,  Devifer,  and  Confulter. 

4.  They  adjudged  the  Writing  to  be  a  fcanda- 
lous  and  reproachful  Libel. 

5.  As  to  the  divulging,  they  leave  that,  with 
the  other  Facts,  to  be  tried  by  the  Jury  j  and 
declare,  if  that  only  fhall  be  found,  it  is  to  be 
punifhed  arbitrarily  at  the  Difcretion  of  the 
Court. 

A  Jury  being  impanneled  on  the  20th  of 
March,  confifting  of  eight  Peers,  and  feven 
Commoners,  the  Evidence  againft  the  Prifo- 
ner  was  produced ;  and  firft,  the  Libel  found 
in  the  Hands  of  Dunmure,  and  another  Copy 
of  it,  interlined  by  the  Prifoner,  were  read,  with 
Dunmure's,  Deposition,  that  the  Lord  Balmeri- 
no delivered  the  firft  Copy  to  the  Deponent,  and 
enjoined  him  to  keep  it  private. 

Three  Examinations  of  the  Prifoner  were  alfo 
read,  wherein  he  confeffes,  that  he  had  the  faid 
Libel  of  Haig  -,  that  he  communicated  it  to  the 
Earl  of  Rothes  and  Mr.  Dunmure ;  and  that  he 
had  received  feveral  Letters  from  Haig,  fince  he 
abfconded :  The  Depofition  of  Robert  Daglifh, 
the  Prifoner's  Servant,  alfo  was  read,  wherein 
he  depofed,  that  he  copied  the  faid  Libel  by 
his  Mafter's  Order,  and  at  the  fame  time  took 
a  Copy  for  himfelf. 

The  Earl  of  Rothes's  Depofition  was  read, 
wherein  he  fays,  he  received  the  Supplication 
from  the  Lord  Balmerino,  to  be  communicated 
to  his  Majefty  ;  but  that  he  always  thought  it 
ought  to  be  fuppreffed. 

The  Jury  being  withdrawn,  and  returning 
into  Court  brought  in  their  Verdict  •,  whereby 
they  acquitted  the  Prifoner  of  being  the  Author, 
or  Advifer  of  the  Libel  ;  as  alfo,  of  the  not 
apprehending  the  faid  William  Haig  ;  and  they 
acquitted  him  of  divulging  and  difperfing  the 
faid  Libel :  But  found  him  Guilty  of  the 
hearing  the  faid  Libel ;  and  of  concealing,  and 
not  difcovering  the  faid  William  Haig,  whom 
the  Prifoner  affirmed  to  be  the  Author  of  it. 

Whereupon  the  Lord  Juftice-General,  by  the 
Advice  of  the  AfTefTors,  declared,  That  the 
faid  John  Lord  Balmerino  had  incurred  the  Pain 
of  Death  by  the  faid  Acts  of  Parliament  ;  but 
the  Execution  of  the  Sentence  was  fufpended,  till 
his  Majefty's  Pleafure  was  known. 

It  feems,  his  Majefty   afterwards  pardoned 

this  Lord  :    But,  inftead  of  acknowledging  the 

■  Grace,   he  became  one  of  his  moft  implacable 


Enemies ;     and    had    a  great    Share   in    the    i<*34- 
Scotifh  Rebellion  that  happened  foon  after.       \°^L5' 

Bifhop  Burnet  relates,  That  this  Lord  was  fo  tj^e  Fac. 
much  the  Darling  of  the   Kirk,  that  the  King  tionthreat- 
durft  not  punifh  him  :  That  he  was  no  fooner  en  to\mw- 
condemned,  but  it  was  refolved  by  the  Faction,  *T'*" 
to  break  open  the  Prifon-doors,  and  fet  him  at  wdjttry. 
Liberty  ;  or,  if  he  fhould  be  put  to  Death,  to 
revenge  it  on  the  Court  and  Jurors  who  con- 
victed him  •,  and  that  fome  undertook  to  mur- 
der them  i  and  others,  to  burn  their  Houfes. 

In  Compiling  the  State  Trials,  it  was  thought  Rewarh 
fit   to    intermix    fome  Scotijh  Trials,     which  gafjcl 
might  fhew  in  what  Inftances  their  Proceed-  r\no-s  ' 
ings  differed  from  thofe  of  England ;  and  e-  drial. 
fpecially  fuch  as  illuftrated  their  Hiftory  and 
our  own,  as  this  Trial  does,  by  exhibiting  to 
our  View  fome  of  thofe  Grievances,  or  pretend- 
ed Grievances,    for  which  the  Scots  fomented 
the  Rebellion,  that  ended  in  the  Subverfion  of 
the  Government  of  both  Nations.     And  here 
we  find,  that  a  Nobleman  is  not  tried  by  his 
Peers  in  Scotland,  but  in  the  Ordinary  Courts, 
and  by  a  Jury   confifting  of  Peers  and  Com- 
moners, who  are  always  above  thirteen  (in  this 
cafe  fifteen)  and  their  Verdict  determined  by  a 
Majority    of  Voices.      It  is  obfervable   alfo, 
that    the  Court   firft    determine    whether  the 
Facts   in  the  Indictment  amount  to  Treafon, 
Felony  ;  and   whether  they  are  well  laid  ; 


or 

and  afterwards  a  Jury  is  impaneled  to  try  the 
Facts.  Whereas  in  England,  the  Jury  take 
both  the  Law  and  the  Fact  upon  themfelves, 
and  bring  in  a  general  Verdict,  of  Guilty, 
or  not  Guilty  :  Though,  it  is  true,  in  Eng- 
land Exceptions  may  be  taken  to  the  Indict- 
ment before  the  Trial,  and  the  Prifoner  may 
move  in  Arreft  of  Judgment  after  Conviction, 
where  any  Thing  appears  illegal,  or  infufficient, 
on  the  Face  of  the  Indictment.  It  is  obfervable 
alfo,  that  where  a  Perfon  was  Capitally  con- 
victed in  Scotland,  it  was  ufual  to  execute  him 
the  fame  Day  he  is  condemned,  and  not  allow 
him  Time  to  prepare  for  Death,  as  is  pra&ifed 
in  England :  But  then  the  Proceedings  appear 
to  be  much  longer  depending  in  Scotland  than 
in  England  ;  for  this  Trial  of  Lord  Bahne- 
rino's  began  the  3d  of  December,  1634.  and 
the  Jury  did  not  bring  in  their  Verdict,  till  the 
20th  of  March  following :  And  laftly,  it  ap- 
pears, that  the  Evidence  confifted  of  Written  Ex- 
aminations and  Depofitions;  and  the  Witnef- 
fes  were  not  produced  perfonally  in  Court,  to 
give  their  Teftimony  in  the  Prefence  of  the  Pri- 
foner, according  to  the  Pra&ice  of  the  Courts  of 
England  in  Capital  Cafes. 
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, /Sr  i. Proceedings  againft  J o h n  B a s t  w  i  c k,  M.  D.    Henry,^ 
Burton  Clerk,  and  William  Prynne  Efq;  for 
Seditious  Libels,  in  the  Court  of  Star-Chamber 0  iq.June, 
1637.  1 3  dr.  I 


The  King 
againft 
Baftwick, 
&c. 


.7- 
Car.  I. 


A  very      >TiHIS  could  never  have  gained  AdmiJJion  among 
imperfeft  the  State-Trials,  if  it  had  not  been  tojhew  the 

Piece.        Sufferings  of  the  Saints,  for  'The  Good  Old  Caufe. 
The  Editor  does  well  to  inform  us,  it  was  written 
by  his  (or  rather  their)  Friends  j  for  there  is  very 
little  that  looks  like  a  Trial  in  it.     It  confifls  chiefly 
of  the  Sayings  and  Lamentations  of  the  Prifo- 
ners, at  their  Condemnation,  and  in  the   'Pillory  ; 
and  a  Speech  of  Archbifhop  Laud'j,    after  the 
Sentence. 
Minutes  of     AH  that  we  can  learn  of  the  Information  ex- 
*mJhnr'   hibited»by   the   Attorney-General  is,    That  it 
was  preferred  againft  the  faid  Baftwick,  Burton, 
and  Prynne,   for  Writing  and  Publishing  Sedi- 
tious and  Schifmatical  Books  againft  the  Govern- 
ment, in  Church  and  State. 
TheJn-         Thefe  Gentlemen,  it  feems,  drew  up  their 
fwers        refpective  Anfwers  to  the  feveral  Informations 
emitted.     preferre(j  againft  them  }  but  they  were  found  to 
be  fuch  flagrant  Libels  on  the   Government, 
that  their  Counfel  durft  not  fign  them  :  Where- 
upon Mr.  Prynne  prefled,  that  he  might  fign 
his  Anfwer  himfelf  ;  but  was  ordered  to  put  in 
an  Anfwer  that  was  lefs   ofFenfxve,    than  the 
Libels,   for  which  he  was  profecuted  :    And 
They  re-     Prynne,  and  the  other  two,  refufing  to  put  in  any 
%fa *'  Tut       er  Anfwers,    than  fuch  as  were  replenished 
'/can"Loui  Wltn  Sedition  and  Calumny,   the  feveral  Infor- 
Anfwers.    mations,  or  Charges,  were  ordered  to  be  taken 
The  Charge  pr0  confeffo,  and  the  following  Sentence  pro- 
confbfTo°   nounced  upon  the  Prifoners.    Prynne  was  con- 
tft/sen-    demned  to  be  fet  in  the  Pillory  in  Palace- Yard  ; 
tence  paged  to  lofe  the  Remainder  of  his  Ears  ;  to  be  branded 
en  them,     with  a  h0t  Iron  in  each  Cheek  -,  to  pay  a  Fine  of 
5000 1.  and  to  be  imprifoned  in  Caernarvon  Caftle. 
Baftwick  and  Burton  were  ordered  alfo  to  be  fet 
in  the  Pillory  in  Palace- Yard  ;  to  lofe  their  Ears  ; 
to  pay  a  Fine  of  5000 1.  each,   and  to  be  impri- 
foned in  the  Caftles  of  Launcefton  and  Lancafter. 
Archbifhop  Laud  would  not  be  concerned  in 
the  Sentence,  becaufe,  he  faid,  it  might  look 
like  Revenge  in  him,    thefe  Libels  being  le- 
velled againft  his  Grace  perfonally,  as   well  as 
againft  Epifcopacy,   and  the  Ecclefiaftical  Go- 
vernment. 
The  Pur-       The  Tendency  of  the  Archbifhop's  Speech, 
?ort  of      after  the  Sentence,  was  to  Shew,  That  notwith- 
^Mjfbep  landing  the  Prifoners,   and   other  difaftefted 
Speech.      People,  clamoured  againft  Innovations  in  Re- 
ligion,   they,  and  their  Adherents,    were  the 
grand  Innovators  ;  endeavouring  to  fubvert  and 
deftroy  the  Church  of  England,    eftablifhed  by 
Statute  Law,  and  introduce  the  Geneva  Plan  in 
the  Room  of  it  j  and  that  they  were  perpetu- 
ally inciting  the  People  to  take  up  Arms,  and 
break  out  into  Rebellion  againft  the  Govern- 
ment, in  order  to  compel  his  Majefty  to  enter 
into  their  Meafures. 
The  Prifo-      The  Prifoners  were  fet  in  the  Pillory,  their 
nen fuffer.  £ars  cut  0^  £?f  #  }n  pUrfuance  of  the  faid  Sen- 
tence, on  the  30th  of  June,  1637.  Prynne  was 


confined  in  Caernarvon  Caftle,  in  Wales ;   and  Sent  to 
Baftwick  and  Burton,   in  the  Caftles  of  Laun-difiant 
cefton,  and  Lancafter  :  But  on  the  27th  ofAuguftCa^ 
following,  by  an  Order  of  Council,  Baftwick  Removed 
was  removed  to  the  Ifle  of  Scilly  ;  Burton  to  p^?£ 
the  Ifle  of  Guernfey  ;  and  Prynne,  to  a  Caftle  in 
the  Ifle  of  Jerfey  ;    with   Orders,    that  none 
fhould  have  Accefs  to  them,  without  Leave  of 
the  Governors  of  the  refpeftive  Places,    where 
they  fhould  be  confined ;  And,  that  they  fhould 
not  be  allowed  Pen,  Ink,    or  Paper,  or  any 
Books,  reflecting  on  the  eftablifhed  Church  : 
That  all  Letters  and  Parcels,  directed  to  them, 
fhould  be  opened,  and  the  Wives  of  Baftwick 
and  Burton  fhould  not  be  permitted  to  refide  in 
the  Iflands  where  they  were  reflectively  con- 
fined :  And  the  Prifoners  remained  in  the  faid 
refpective  Iflands,  to  which  they  were  feverally 
fent,  untill  they  were  fet  at  Liberty"  by  the  Par- 
liament,  that  begun  the  Grand  Rebellion,  in 
the  Year  1641.  when  they  were  brought  back  ReUafedis 
to  London  in  Triumph,  as  will  be  related  here-  l6*1' 
after. 

Prynne,  the   Reader  obferves  in   a   former  Remarks 
Trial,  had  his  Ears  cropped,  for  writing  a  Li-  °nthePro- 
bel,    called,    Hiftriomaftix,    reflecting  on    thejS'1 
King,  the  Court,  and  indeed  on  all  Mankind,  Prynne, 
that  were  not  of  the  Geneva  Stamp ;  for  which  &>o- 
he  remained  a  Prifoner,  and  ftill  continued  Li- 
belling the  Government,    till  he  was  brought 
before  the  Court  of  Star-Chamber  again,  for  thefe 
repeated   A&s  of  Sedition.     Thefe  laft   blefled 
Eflays  are  levelled  chiefly  againft  the  Bifhops, 
and  the  eftablifhed  Church :  He  ftiles  the  Arch- 
bifhop, Arch-Agent  for  the  Devil ;    calls   the 
Bifhops,   Luciferian  Lords,    execrable  Traitors? 
and  devouring  Wolves.     Baftwick  the  Phyfician 
was  profecuted  chiefly   for  writing  againft  the 
High  Commiflion  Court  ;  and  Burton  the  Cler- 
gyman, for  making  it  die  conftant  Drift  of  his 
Sermons  and  Converfation,  to  traduce  the  King 
and  Government ;    but  more  particularly  the 
Bifhops,  and  the  Ecclefiaftical  State :  And  fuch 
was  the  Matter  contained  in  fome  of  thefe  Li- 
bels, that  the  Judges  were  of   Opinion,    that 
thefe  harmlefs  Saints  might  have  been  convidted 
of  High-Treafon,  if  Indictments  had  been  pre- 
ferred againft  them  in  the  King's- Bench.    How- 
ever, the  Miniftry  were  fo  merciful,  as  to  caufe 
them  only  to  be  profecuted  for  Mifdemeanors 
in  the  Star-Chamber.     Notwithftanding  which 
Indulgence,  they  continued  to  aggravate  their 
Crimes,    by  their  infolent  Anfwers  ;    which, 
whether  they  were  fit  for  Counfel  to  fign,  may 
be  gathered  from  the  following  Paflages,  viz. 
That  the  Prelates  were  Invaders  of  the  King's  part  ^ 
Prerogative  Royal  \  Contemners  and  Defpifers  of  the  Prifo- 
the  Holy  Scriptures  ;   Advancers  of  Popery,  Su-  »«"'  -*»• 
perftition,  Idolatry,  and  Prophanenefs :  That  they  ^wm' 
abufed  the  King's  Authority,  to  the  Opprejfion  of 
his  Loyal  Subjetls  ;  and  therein  expxefted  great 

Tyranny? 


rs>2 


A  CRITICAL  REVIEW  of 


x6p-     lyranny,  Cruelty ,  and  Injuftice:  And  that  in  the 

1 3    *f- .  •  Execution  of  this  Performance,  they  fhewed  nei- 

^-sv*^  ther  Wit,  Honefty,    nbr   'Temperance  •,  nor  were 

they  the  Servants  of  God,  as  they  ought  to  be,  but 

of  the  Devil ;  with  a  great  deal  more  of  the  like 

Tenor. 

Pofftbly  there  was  not  that  Government  in  the 
World,  except  our  own,  but  would  have  pro- 
ceeded Capitally  againft  fuch  Offenders,  as  they 
found  ftirring  up  the  People  to  Sedition  and 
Rebellion^  efpecially  when  they  had  the  Impu- 
dence, in  their  Defence,  to  require  the  Deftruc- 
tion  of  the  eftablifhed  Church,  and  the  Gover- 
nors of  it  -,  without  which,  it  evidently  ap- 
peared, they  were  determined  never  to  defift 
from  their  traiterous  Purpofes  :  And  in  fact, 
we  fee,  they  never  left  off'  their  Railing  and 
Calumnies  againft  the  Adminiftration  in  Church 
and  State,  till  they  entirely  deftroyed  both,  and 
brought  the  Nation  into  fuch  a  State  of  Confu- 
fion  and  Mifery,  both  in  Spirituals  and  Tem- 
porals, as  no  People  ever  before  experienced. 
Would  our  good  Friends  the  Dutch  ever  have 
fuffered  fuch  an  Attack  upon  their  Calviniftical 
Church,  to  have  gone  unpunifhed,  efpecially  if 
their  State  had  been  threatened,  on  a  Refufal  to 
comply  with  fuch  Reformers  ?  Would  not  our 
Neighbours  of  Scotland,  call  a  Confpiracy  to 
fubvert  their  Prefbyterian  Kirk,  an  Invafion  on 
the  Conftitution,  and  prOfecute  thofe  who 
fhould  dare  to  revile  and  undermine  their  Pref- 
byterian Eftablifhment,  with  far  greater  Rigour 
than  thefe  Saints-  were  profecuted  ?  Would 
fuch  Anfwers  ever  be  fuffered  in  a  Court  of 
Juftice,  as  thefe  Criminals  would  have  put  in, 
if  they  could  have  found  Counfel  hardy  enough 
to  have  figned  them  ?  Or  rather,  would  they 
not  have  been  feverely  punifhed  for  this  impu- 
dent Defence,  or  rather  Offence,  in  the  Face 
of  one  of  the  higheft  Courts  of  Juftice  ?  With 
what  Reafon  then  can  their  Friends  and  Suc- 
ceffors  in  Iniquity  clamour  at  the  Punifhment 
inflicted  on  thefe  Incendiaries,  when  it  is  evi- 
dent to  all  the  World,  that,  inftead  of  lofing 
their  Ears,  they  ought  to  have  loft  their  Heads, 
as  Prynne  himfelf  confeffed,  when  he  faw  the 
Ufurpation  eftablilhed. 

The  Character  Lord  Clarendon  gives  of  thefe 
pious  Confeffors,  for  the  Faith  of  Calvin,  is, 
*'  That  they  were  three  Perfons,  moft  notorious 
"  for  their  declared  Malice  againft  the  Govern- 
**  ment  of  the  Church  by  Bifhops,  in  their  fe- 
"  veral  Books  and  Writings,  which  they  pub- 
"  lilhed  to  corrupt  the  People,  with  Circum- 
"  fiances  very  fcandalous,  and  in  Language 
' '  very  fcurrilous  and  impudent,  and  which  all 
"  Men  thought  deferved  very  exemplary  Puniih- 
"  ment.  They  were,  continues-,  that  celebrated 
**  Hijlorian,  of  the  three  feveral  Profeffions, 
*c  which  have  the  moft  Influence  on  the  Peo- 
"  pie  ;  a  Divine,  a  Common  Lawyer,  and  a 
"  Doftor  of  Phyfick  •  none  of  them  of  any 
tc  Intereft,  or  Efteem,  with  the  worthy  Part 
tc  of  their  feveral  Profeffions,  having  formerly 
"  been  all  looked  upon,  under  Characters  of 
"  Reproach  •,  yet,  when  they  were  all  fen- 
"  tenced,  and  for  the  Execution  of  that  Sen- 
"  tence  brought  out  to  be  punifhed  as  com- 


'  mon  and  fignal  Rogues,  expofed  upon  Scaf-    i<>37- 

'  folds,  to  have  their  Ears  cut  off,  and  their  1ic*T-*- 

c  Faces  branded  with  hot  Irons  (as  the  pooreft  t~/~v\* 

'  and  moft  mechanick  Malefactors  ufed  to  be, 

'  when  they  were  not  able  to  redeem  them- 

'  felves  by  Fines,  for  their  Trefpaffes  ;  or  to 

*  fatisfy  any  Dammages,  for  the  Scandals  they 

'  had  raifed  againft  the  good  Name  and  Re- 

'  putation  of  others)  Men  began  no  more  to 

'  confider  their  Manners,  but  the  Men  ;  and 

'  each  ProfefHon,  With  Anger  and  Indigna- 

'  tion  enough,  thought  their  Education,  De- 

'  grees,  and  Quality,  would  have  fecured  them 

'  from  fuch  infamous  Judgments,  and  treafured 

'  up  Wrath  for  the  Time  to  come.'1 

But  why  fhould  thefe  feveral  Profeffions  think 
it  a  greater  Difgrace,  that  Criminals  of  their 
Degree,  or  Quality,  fhould  be  pilloried,  and 
ftigmatized,  than  that  they  fhould  be  hanged, 
drawn,  and  quartered,  for  Sedition  and  Trea- 
fon,  as  thefe  Criminals  certainly  deferved  to  be, 
by  Prynne's  own  Confeflion  ?  PoffirHy  the 
Speeches  they  Were  fuffered  to  make,  when 
their"  Ears  were  cut  off  in  the  Pillory,  had  an 
ill  Effect  upon  fome  of  the  Englifh  Audience, 
who  are  obferved  to  overflow  with  Pity,  when 
they  fee  the  moft  notorious  Villains  fuffer  for 
their  Crimes;  not  confidering  the Mifchief  they 
have  done,  and  would  do,  if  they  were  fuf- 
fered to  go  on  with  Impunity :  They  confider 
barely  the  Smart  and  Ignominy  the  Criminal 
undergoes,  and,  forgetting  their  Offences,  look 
upon  them  as  innocent  Men  :  This,  it  mult  be 
confeffed,  is  frequently  the  Cafe  of  the  unthink- 
ing Mob:  But  one  would  not  have  expected 
fuch  a  Conduct  from  Men  of  any  Education, 
or  Reflection  :  That  thefe  fhould  treafure  up 
Wrath  and  Revenge  againft  their  Governors, 
for  inflicting  infamous  Punifhments  upon  the 
moft  infamous  Villains,  is  a  little  unaccount- 
able, efpecially  when  all  Men  (as  the  fame 
noble  Author  obferves^)  were  agreed,  they  de- 
ferved a  very  exemplary  Punifhment,  and  that 
they  ought  to  have  paid  for  their  notorious,  ob- 
ftinate,  and  repeated  Offences,  with  the  Lofs 
of  their  Lives,  if  they  had  been  punifhed  ac- 
cording to  their  Demerits.  Indeed  the  Parlia- 
ment that  begun  the  Rebellion  in  164 1.  thought 
thefe  Sufferers  merited  fo  much  from  them,  by 
contributing  to  fpirit  up  the  People  againft  their 
Sovereign,  and  the  eftablifhed  Religion,  that 
after  they  had  caufed  them  to  be  brought  quite 
through  England,  from  their  refpective  Prifons, 
in  a  triumphant  Manner,  that  Affembly  gave  qf,e  p^ 
each  of  them  a  Reward  of  4000  /.  and  up-  foment  of 
wards  •  and  Prynne  was  afterwards,  upon  a  1<J4r- 
Vacancy,  elected  a  Member  of  that  Parlia-  r^^V)ith 
ment,  and  fat  in  the  Houfe  during  great  Part  4000  /.  4- 
of  the  Ufurpation  :  But  he  appears  at  length  to  piece. 
have  been  as  much  out  of  Favour  with  the 
Ufurpers,  as  ever  he  was  with  his  lawful  Prince  : 
He  lived  to  fee,  and  be  convinced  of  the  Mif-  Prynne 
chiefs  he  had  brought  upon  his  Country  ;  and  convinced 
being  elected  a  Member  of  Parliament,  in  the  %  £ 
Year  1660.  was  as  forward  in  reftoring  King  ^„d  ion- 
Charles  II:   as  he  was  in   depofing  his  Father  tributes  to 

King  Charles  I.  *he  ReP; 
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i.The  Trial  between  his  Majefty  King  Charles  I.   and 
John  Hampden  Efq;   upon  the J'Jfeffing  Ship- Money, 


13  Car  I. 


on  the  Defendant j  i6^j.   1  3  &  14.  Car. I. 


The  Cafe 

cfShip- 

money,pro- 


HI  S   Majefty  King  Charles  I.  in  the  Be- 
ginning of  February,  163^.     caufed    the 
following  Cafe  to  be  propofed  to  the  Judges,  m. 

Carolus  Rex. 

"  When  the  Good  and  Safety  of  the  King- 
dom in  general  is  concerned,  and  the  whole 
Kingdom  is  in  Danger ;  Whether  may  not 
Judges.  *"  tne  King,  by  Writ  under  the  Great  Seal, 
"  command  all  his  Subjects,  at  their  Charge, 
"  to  provide  and  furnifh  fuch  Number  of  Ships, 
"  with  Men,  Victuals,  and  Munition,  and 
"  for  fuch  Time  as  he  mail  think  fit,  for  the 
"  Defence  and  Safeguard  of  the  Kingdom, 
"  from  fuch  Danger  and  Peril  j  and  by  Law 
"  compel  the  doing  thereof,  in  cafe  of  Refufal 
*e  and  Refractorinefs  ?  And  whether,  in  fuch 
"  a  Cafe,  is  not  the  King  fole  Judge,  both  of 
"  the  Danger,  and  when,  and  how,  it  is  to 
c*  be  prevented  and  avoided  ?" 


fhe 

judges  o-  «  are 

pinion  of  it    ■ 


To    which  the   Judges   anfwered, ! 


We 
all  of  Opinion,  that  when  the  Good 
and  Safety  of  the  Kingdom  in  general  is 
'  concerned,  and  the  whole  Kingdom  in  Dan- 
'  ger,  your  Majefty  may,  by  Writ,  under,  the 
'  Great  Seal,  command  all  your  Subjects,  at 
'  their  Charge,  to  provide  and  furnifh  fuch 
'  .Number  of  Ships,  with  Men,  Munition, 
'  and  Victuals,  and  for  fuch  Time,  as  your 
'  Majefty  fhall  think  fit,  for  the  Defence  of 
'  the  Kingdom,  and  may  by  Law  compel 
'  the  doing  thereof,  in  cafe  of  Refufal  ;  and 
•'  that  your  Majefty  is  the  fole  Judge,  both 
■'  of  the  Danger,  and  when,  and  how,  the 
■'  fame  is  to  be  prevented  and  avoided." 


The  Name t 
of  the  11 
th«*Jtg»ej 
the  opi- 
nion. 


Signed  by  all  the  twelve  Judges,  viz. 
Jo.  Brampfion,  Jo.  Finch,  Hutnph. 
Davenport,  Jo.  Denham,  .  Rich. 
Hutton,  W.  Jones,  Geo,  Croke,  Tbo. 
Trevor,  Geo.  Vernon,  Fra.  Crawley, 
Rob.  Berkley,  and  Fra.  Weflon. 

This  Refolution  his  Majefty  caufed  to  be 
publilhed,  and  entered  in  the  Courts  at  Weft- 
minjler,  and  directed  the  Judges  to  communi- 
cate it  to  the  People,  in  their  refpective  Cir- 
cuits. 

The  Occafion  of  demanding  the  Opinions  of 
ofthtM'rit  t\xt  Judges  was  this :  A  Writ  had  been  iffued 
*rOif0fhe~  in  the  eleventh  Year  of  King  Charles  I.    di- 
frjeks,  to  reded  to  the  Sheriff  of  Bucks,  the  Bailiff  and 
affefiihe    Burgeffes  of  Buckingham^  &c.  reciting,  that  his 
County  to-  Majefty  being  given  to  underftand,    that   the 
™£dta  "Sea  was  infetted  by  Thieves,  Pirates,  and  Sea- 
Robbers,  as  well  Turks,  Enemies  to  Chriftiani- 
ty,  as  others,  who  took  and  plundered  the  Ships 
of  his  Majefty's  Subjects,  and  thofe  of  his  Al- 
lies, who  ufed  to  be  protected  heretofore  by 
the  Englifh  Nation  :  That   his   Majefty  confi 
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the  Defence  of  the  Kingdom,  the  maintaining-' 
the  Dominion  and  Protection  of  the  Sea,  and 
the  Security  of  his  Subjects ;  he  does  therefore 
command  the  Sheriff,  &c.  upon  their  Faith 
and  Allegiance,  that  they  provide  in  this  Coun- 
ty, a  Ship  of  War,  of  450  Tons,  with  180 
Men,  Guns,  Gunpowder,  double  Tackling, 
and  all  other  things  neceffary  ;  and  to  bring,  the 
faid  Ship  to  Rortfmouth  by  the  ift  of  March 
next,  provided  with  Victuals,  Mariners, Wages, 
and  all  other  Neceffaries,  for  twenty  fix  Weeks, 
in  order  to  proceed  with  his  Majefty's  other 
Ships  of  War,  and  thofe  of  his  other  Subjects, 
for  the  Defence  of  the  Sea,  and  themfelves  : 
And  the  laid  Sheriff,  &c.  are  further  com- 
manded, within  thirty  Days  after  the  Receipt 
of  this  Writ,  to  affefs  every  Perfon  equally 
within  the  faid  County  (who  had  no  Share  in 
the  faid  Ship,  and  did  not  ferve  therein^,  to- 
wards the  Charges  of  providing  the  faid  Ship, 
&c.  according  to  their  Eftates  and  Employ- 
ments ;  and  the  Portions  fo  affeffed,  to  levy  by 
Diftrefs,  or  other  lawful  Ways:  And' if  any 
Perfon  fhould  be  found  rebellious,  or  refrac- 
tory, in  the  Premifes,  to  imprifon  fiim  till  fur- 
ther. Orders. 

Some  of  the  Inhabitants  of  the   County  o^The Tenor 
Bucks  refufing  to  pay  the  Money  required  of^ff^11' 
them,  for  fitting  out  a  Ship,  a  Scire  Facias  wasy^Hamp- 
iffued  to  the  Sheriff  of  Bucks,    reciting,    that  den  to 
whereas  feveral  Sums  of  Money,  in  a  Schedule  fiewCaufe, 
thereto  annexed,  had,  by  virtue  of.  the  above-  w%e  ^ 
faid  Writ  of  4  Aug.  1 1  Car.  been  affeffed  upon  *Mol?y  af- 
divers  Perlbns  in  that  County,  for  providing  afejfed. 
Ship  of  War,  which  were  not  yet  paid  :    And 
that   upon   a  Certiorari,    dated  9   March,   13 
Car.  the  faid  Sums,  and  the  feveral  Perfons  on 
whom  they  were,  affeffed,   were   certified   into 
Chancery  ;  and  from  thence,  by  Mittimus,  dated 
5  May,  were  fent  into,  the  Exchequer,  that  Pfo- 
cefs  might  iffue  againft   the   Defaulters.     The 
Sheriff  was  thereupon;  commanded,  quod  fcire 
facer et  the  feveral  Defaulters,  that  they  mould 
appear  in  the  Exchequer,  in  Oclab.  Trin.  13  Car. 
and  fhew  Caufe,  why  they  lhould  not  pay  the 
refpective   Sums  affeffed  on  them  :     And    the 
Sheriff  returned  quod  fcire  fecit,  John  Hampden  Hampden 
Efq;  who  was  affeffed  twenty  Shillings,    and  appears, 
had  not  paid  it :  Whereupon  Mr.  Hampden  ap-  ariddenmrt 
peared,  and  demanded  Oyer  of  the  fcire  facias ;;  j^*  &c 
of   the  Schedule      of    the  Writ  dated  4  Aug.         ' 
1 1  Car.  the  Certiorari  and  Mittimus  ;  and  of 
their  feveral  Returns  ;  and  demurred  to  them  : 
And  Mr.  Attorney,  joining  in  Demurrer,  the  Tthe  Caufe 
Caufe  was  adjourned  into  the  Exchequer-Cham-  heard  be- 
ber,  to  be   heard  before  all  the  Judges  of  En-t'J™1' 
gland. 

All  the  Judges  being  affembled  in  the  Ex-  Mr.St. 
chequer-Chamber,    in  Hillary  Term,  '163I.  Mr.  John'f 
St.,  John,    Counfel  for    Mr.  Hampden,    entered  fflg^f. 
upon  his  Defence,  and  faid,  He  admitted  that  den. 


dering  alfo  the  Danger  that  in  thefe  Times  of  j  the  King  was  by  Law  entrufted  with  the  Care 
"War  hung  over  us ;  and  defiring  to  provide  for  |  and  Defence  of  the  Realm  •,  that  the  Militia  was 
No.  5.  Mm  entirely 
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163  7-  entirely  in  his  Hands  ;  that  no  Man  might  Tend 
1 3  Car.  I.  out  a  ship  0f  War,  or  ere6t  a  Bulwark  upon 
0"VNJ  his  own  Land,  againft  an  Enemy,  with- 
out the  King's  Commiflion  ;  nor  might  the 
Subject,  without  a  fpecial  Commiflion,  arm,  or 
draw  Troops  together,  or  make  any  general 
Collection  of  Money  of  the  Subjects,  though 
with  their  Confent  :  The  fuprema  poteftas  was 
inherent  in  his  Majefty,  as  Part  of  his  Crown 
and  kingly  Dignity  :  His  Majefty  alfo  was  the 
fole  Judge  of  Dangers  from  abroad  ;  and 
when,  and  how,  the  fame  ought  to  be  pre- 
vented. He  admitted  further,  that  the  Law 
had  given  the  King  a  Power,  by  !  Writ,  to 
command  the  Inhabitants  of  each  County  to 
provide  Shipping,  for  the  Defence  of  the 
Kingdom,  and  might  compel  the  doing  there- 
of ;  fo  that  the  Queftion  was  not,  in  whom  the 
fupreme  Power  of  giving  the  Authority  to  the 
Sheriff,  which  was  mentioned  in  the  Writ,  did 
lie  (for  that  was  in  the  King),  but  the  Que- 
ftion was,  By  what  means  this  fupreme  Power 
was  to  be  communicated  and  applied,  the  Law 
"of  England  having  known  Rules,  which  were 
neceflary  to  be  obferved  in  fuch  Cafes  ? 

As  the  King  could  not  apply  his  Laws,  in 
many  Cafes,  without  the  Affiftance  of  his: 
Judges  ;  fo,  in  other  Cafes,  he  could  not  com- 
municate, either  his  Power,  or  Juftice,  to  his 
Subjects,  without  the  Affiftance  of  his  Parlia- 
ment :  That  it  did  not  appear,  that  this  Writ, 
which  gave  Power  to  fell  and  alter  the  Proper- 
ty of  the  Defendant's  Goods,  iffued  from  his 
Majefty,  fitting  in  Parliament :  And  the  Que- 
ftion then  would  be,  If  it  was  not  erroneoufly 
iffued  ? 

There  were  feveral  known  and  undoubted 
Ways  and  Means,  whereby  the  Law  had  pro- 
vided for  the  Defence  of  the  Realm,  both  by 
Land  and  Sea,  without  this  Way  in  the  Writ- 
as  firft,  by  the  'Tenure  of  Lands.  The  Kings 
had  antiently  all  the  Lands  in  their  own  Hands  : 
Their  Books  agreed,  that  all  the  Lands  in  the 
Kingdom  were  held,  mediately  or  immediate- 
ly, of  the  Crown:  Arid  as  the  Law  had  in- 
trufted  the  King  with  the  Defence  of  the  King- 
doifi,  fo  had  it  incrufted  him  with  the  Refer  va- 
tion  of  fuch  Tenures,  as  might  ferve  for  that 
Purpofe. 

Every  Man,  who  held  by  Knight's  Service, 
was  to  find  a  Man  completely  armed  :  He  who 
held  by  a  whole  Knight's  Fee,  forty  Days  : 
He  who  held  by  half  a  Knight's  Fee,  twenty 
Days  ;  and  fo  in  Proportion  :  And  it  appeared 
by  the  Red  Book,  that  there  were  thirty  thou- 
fand  Knights  Fees  held  of  the  Crown,  at  the 
Conqueft  :  And  fince  the  Tenants  by  Knight's 
Service,  were  obliged  to  ferve  but  forty  Days, 
other  Tenures  were  referved  ;  fuch  as  Grand- 
"Sefjeanty,  Tenures  by  Cornage,  and  Caftle- 
guard ';  and,  according  to  Littleton,  there  were 
eleven  thoufand  of  thefe  Tenures,  for  the  De- 
fence of  Caftles  and  Fortreffes,  within  the 
"Realm  ;  moft  Part  of  which  were  upon  the 
Sea-Coafts,  or  upon  the  Frontiers  of  Scotland 
and  Wales,  the  Places  of  greateft  Danger.  Be- 
fides  which,  there  were  Tenures  by  Petty-Ser- 
jeanty,  which  were  intended  for  the  finding  of 
'  all  forts  of  Armour  and  Munition  for  the 
War. 


The  Cinque- Ports,  and  other  Frontier  Places,     i<>?7. 
were  allowed  feveral  Privileges;   fuch   as,  ha-I?Car-1- 
ving  all  Jurifdiction   within    themfelves,    &c.  <v>~v/">~? 
not  only  to  invite  People  to  fettle  in  them,  but, 
that  the  Inhabitants  might  never  be  obliged  to 
remove  from  their  Dwellings,  and  leave  fuch 
Towns  expofed  to  the  Enemy  :  That  the  King 
was  actually  poffeffed  of  thefe  Military  Services, 
as  he  received  the  Profits  of  Wards,  Marriages, 
Reliefs,    &c.  (the  Fruits  of  them) ;  and  theife 
Profits  were  to  be  laid  out  in  the  Defence  of 
the  Realm,  as  appeared  by  many  Authorities. 

That  there  were  other  Tenures  referved  for 
Sea  Service  :  In  the  Regifter,  fol.  2 .  one  Town 
is  faid  to  hold  by  the  Tenure  of  furnifhing  five 
Ships  annually  :  In  the  Iter  Roll  of  Ej/ex,  13 
Edw.  I.  Rot.  7.  it  is  prefented,  that  the 
Town  of  Maldon  held  by  the  Service,  of  find- 
ing one  Ship  ;  and  from  the  Time  of  their  Ren- 
dezvous, they  were  to  remain  in  the  Service 
forty  Days  at  their  own  Expences.  Many  o- 
ther  Towns  held  by  this  Tenure  of  finding 
Ships  :  and,  ufually,  when  the  Tenants  were 
fummoned  to  the  Land  Service,  thefe  were  fum- 
moned  to  perform  their  Services  at  Sea  ;  and 
the  Summons  to  each  run  in  the  fame  Words, 
(viz.)  cum  toto  fervitio  veftro  quod  nobis  debetis: 
And  in  the  13th  of  Edw.  III.  Pars  1.  M.  11. 
the  King  declares,  That  the  Cinque  Ports,  and 
other  great  Towns  and  Havens,  are  franchifed 
pur  efire  mure  inter  nous  &  Aliens,  that  they 
may  be  a  Wall  between  us  and  Foreigners. 

There  were  other  Tenures  created,  whereby 
Rents  were  referved  out  of  Lands  for  Servants 
Wages  :  All  Men  had  not  antiently  an  equal 
Right  to  Liberty  and  Property  :  The  Villain's 
Perfon  was  not  free  ;  his  Lord  might  imprifon 
him,  and  tax  both   his  Lands    and   Goods  de 
haut  £f?  de  bafs.    Tenants  in  Antient  Demefne 
and  Burghers,  had  an  abfolute  Freedom  in  their 
Perfons  ;  but  were  liable  to   be  taxed  for  the 
Defence,    and   other    neceflary  Affairs   of  the 
Realm,  without  Confent  of  Parliament.    Such 
Tenants  in  Antient   Demefne,    were   to  plow 
and  manure  the  King's, Lands  ;  and,  according 
to  an  antient  Manufcript,  the  Corn,  and  other 
Provifioris   arifing   thereby,  were  defigned  to 
ftore  the  King's  Garrifons  :  And  fuch  Tenants 
Were  taxable   at  the  King's  Pleafure,    as  Vil- 
lains were,    but  only  for  the  Defence  of  the 
Realm,    and   other  Necefiities  of  State  :  Anti 
there  were  ftill  a  third  fort  of  Tenants,  called 
Freeholders,  who  held  by  a  certain  Rent,  and 
had  an  abfolute  Freedom  in  their  Perfons  and 
Eftates,    and   could  only  be  taxed   in  Parlia- 
ment. 

Befides  thefe  Tenures,  the  Law  has  confer- 
red divers  Prerogatives  on  the  King,  which 
were  intended  to  be  employed  for  the  Defence 
of  the  Kingdom,  and  other  publick  Occafions  ; 
fuch  as  the  Property  of  all  Treafure-Trove, 
and  Gold  and  Silver  Mines  :  In  the  Parliament 
Roll  of  6 Rich.  II.  M.  42.  the  Commons  petition, 
that  the  King  will  live  on  his  Revenues  ;  and 
that  the  Wards,  Marriages,  Reliefs,  Efcheats, 
Forfeiture's,  and  other  Profits  of  the  Crown, 
may  be  fpent  in  the  Wars  for  the  Defence  of 
the  Kingdom. 

That  Aids  and  Subfidies,  and  likew-ife  Ton- 
nage and  Poundage,    before  they  were  granted 
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1537  the  Crown  for  Life,  were  intended  not  only  for  the 
13  Car.  I.  prote£tion  of  Merchants,andthe  ordinary  Defence 
K^/m>irsJ  of  the  Sea,  but  for  the  Defence  thereof  in  Times  of 
extraordinary  Danger,  from  the  Incurfions  of  Ene- 
mies, &c.  as  appeared  by  the  feveral  Grants  of  them 
in  the  Parliament  Rolls  ;  and  when  they  were 
'gtahted  for  Life,  it  appears  by  12  .Edw.  IV. 
13.  they  were  granted,  that  the  King  might  al- 
ways have  Treafure  in  Readinefs  to  oppofe  an 
Invafion :  That  his  Majefty  was  in  the  actual 
PofTeffion  of  thefe,  and'  had  by  his  Proclama- 
tion declared,  that  they  were  granted  to  his 
Anceftofs  for  the  Defence  of  the  Seas,  and  the 
Safety  of  the  Realm  ;  and,  that  he  received 
them  for  that  Purpofe. 

That  by  the  Statute  of  Winchcfter,  13  'Edw.  L 
Every  Man,  according  to  the  Value  of  his 
Lands  and  Goods,  is  to  find  Horfe  and  Ar- 
mour for  the  Defence  of  the  Realm ;  and  by 
5  Hen.  4.  every  Man  is  to  find  Armour  againft 
Invafions. 

He  irififted,  that  the  Service  of  the  Cinque 
Ports,  Tonnage  and  Poundage,  and  the  other 
Duties  above-mentioned,  were  the  ordinary  legal 
Ways  appointed  for  the  Defence  of  the  Sea.  The 
Way.  .by  the  Writ  ;  by  affefiing  and  altering  the 
Property  ofthe  Subjects  Goods , without  their  Con- 
fent,  as  it  was  an  unufual  and  extraordinary  Way, 
fo  he  fhould  fhew  it  was  not  legal.  If  the  Service 
of  the  Ports  had  been  firft  required,  and  the  Mo- 
ney, arifing  by  the  Ways  aforefaid,  had  been 
laid  out  in  the  Defence  of  the  Kingdom,  and 
thefe  had  not  been  fufficient ;,  if  it  fhould  be  ad- 
mitted, in  that  Cafe,  that  the  Writ  was  legal, 
yet,  in  this  Cafe,  it  could  not  be  fo  ;  becaufe  it 
itfas  a  Maxim  in  Law,  that  we  ought  not  to 
have  recourfe  to  extraordinary  Means;  when 
the  ordinary  Means  were  fufficient  :  As  no  Man 
could  fue  in  Chancery,  when  he  might  have  Re- 
•friedy  at  Common  Law  ;  nor,  ought  any  Man 
to  be  tried  by  a  Court-Martial,  while  the  Civil 
Courts  were  open.  But  he  held,  That  the 
Property  of  the  Subjects  Goods  could  not  be 
affected,  or  altered,  without  an  Act  of  Parlia- 
ment, though  it  were  for  the  Defence  of  the 
jR.ealm  ';  which,  he  faid,  was  evident  from  the 
jUds  and  Subfidies  which  had  been  granted  by 
Parliament  ;  and  from  the  antient  Summons 
to  Parliament  :  For  when  Aids  were  demand- 
ed, the  particular  Caufe  of  Defence,  and  againft 
what  Enemy,  were  fpecified  :  His  Majefty  could 
;nbt,  without  a  Parliament,  tax  his  Subjects, 
even  for  the  levying  Land-Forces  for  the  De- 
fence of  the  Kingdom  ;  for  maintaining  his 
,"Eorts  and  Caftles  ;  for  warlike  Stores,  or  Pro- 
vjfions  ;  for  the  Maintenance  of  Prifoners,  or 
Hoftages  ;  or  for  preferving  the  publick  Peace  ; 
and,  if  he  could  not  tax  them  for  thefe  Servi- 
ces, it  was  evident  he  could  aot  tax  them  for 

a-ny- 

He  admitted,  that  after  the  Statute  of  Win- 
chester, every  Man,  according  to  his  Eftate  and 
Abilities,  was  to  find  all  manner  of  Arms,  as 

'■tyell  for  the  Defence  of  the  Realm  againft  Fo- 
reigners, as  for  the  Prefervation  of  the  Peace  : 
And  that,  upon  a  fudden  Invafion,  or  Rebel- 
lion, they  were  compellable  to  march  out  of 
their  reflective  Counties  to  oppofe  either,  where 

"the  King  went  in  Perfon  ;  as  appeared  by  1  r 
Hen. TV.  cap.  1  13  18.  And  he  admitted,  that 
as  long  as  they  remained  at  home  in  their  feve- 


ral Counties,  they  were  to  have   no  Wages:  1657- 
But  he  denied,  that  the  Subject  was  taxable  for  li  Car  r 
Wages,  or  Provisions,  or  otherwife,  for  find-  K^rsr^f 
ing  of  Soldiers  out   of  their  refpective   Coun- 
ties,   for  Defence  of  the  Kingdom  ;    or  that 
they  were  compellable   to  do   it  at  their  own 
Charge.  * 

He  acknowledged,  indeed,  that  befpre  the 
Reign  of  Edzv.  III.  Commiflions  had  ifiued  for 
that  P.urpofe  :  To  balance  which,  it  was  evi- 
dent, that  Armies  of  30000  Men,  befides  thofe 
who  were  obliged  to  ferve  by  their  Tenures, 
had  been  maintained  at  the  King's  Charge,  from 
the  Time  they  matched  out  of  their  refpective 
Counties.  And,  upon  a  Rebellion  in  the 
Reign  of  Henry  VIII.  againft  which  the  King 
intended  to  have  gone  in  Perfon,  Privy-Seals 
were  fent  to  moft  of  the  Gentry,  to  attend  the 
King  with  their  belt  Retinues  •,  and  they  fhould 
bring  the  Bills  of  their  Expences  with  them, 
which  were  promifed  to  be  repaid :  And  it  ap- 
peared, that  thofe  who  loft  their  Horfes  in 
Battel  with  the  Enemy  in  the  Reigns  of  Edw.  I 
and  Edw.  II.  were  entitled  to  Dammages  for  the 
Lofs  of  their  Horfes :  That  the  King  alfo  bore 
the  Charge  of  fuch  Frontier  Caftles  and  Towns 
as  were  befieged,  appeared  by  the  Allowances 
made  in  the  Exchequer,  Trin.  27  Edw.  I.  Rot. 
47.  pro  tuitione  New-Castle  t 0#//tz Scotos,  qui 
hofiiliter  Regnum  in.partibus  illis  invaferunt : 
And  the  Charge  of  maintaining  Prifoners  taken 
in  defenfive  Wars  were  frequently  allowed  in  the 
Exchequer,  4  Edw.  II.  Rot.  22.  dorf. 

Then  he  proceeded  to  fhew,that  Money  borrow- 
ed by  the  King,  for  the  Defence  of  the  Realm, 
had  not  only  been  repaid  upon  Petition,  but 
recovered  by  Suit  in  the  ordinary  Courts  of  Juf- 
tice.  Comm*  Pafch'  31  Rot.  41.  the  King  borrowed 
of  Henry  Thomfon  149  1.  pro  defenftone  Regni  j 
which  was  fued  for,  and  Re-payment  ordered  : 
And  Pafeh* 29  Edw.  I.  Rot.  18.  The  King^ar- 
gentiffimis  Regni  negotiis  £f?  defenftone  totius 
Regni,  having  feized  the  Money  of  all  the  Ab- 
bies,  Cathedrals,  and  Religious  Houfes,  and 
promifed  to  return  it :  Upon  Petition  for  it,  at 
the  Parliament  held  at  Lincoln,  he  promifed  the 
Re-payment  of  it  again,  Ita  quod  Regis  confci- 
entia  fuper  hoc  exoneretur.  But,  if  the  King  had 
apprehended,  when  he  wanted  Money  for  the 
Defence  of  the  Realm,  he  might  have  taxed  his 
Subjects  for  it,  he  would  never  have  anfwered, 
that  he  would  repay  it,  ad  cxonerandum  con- 
fcientiam  ;  for  then,  in  Equity  and  Confidence, 
the  Parliament  ought  to  have  fatisfied  fuch 
Debts. 

That  the  Subject  was  not  liable  to  fuch 
Charges  for  the  Defence  of  the  Kingdom,  he 
obferved  alfo,  was  evident  from  feveral  Acis  of 
Parliament;  as  4.  Will.  I.  where  the  King  grants 
that  all  Freemen  fhould  hold  their  Lands  and 
PofTeflions  free  from  all  unjuft  Exactions  and 
Tallages,  Nift  fervitium  fuum  liberutn  quod  de 
jure  nobis  facere  tenentur.  And  the  Grant  or 
Statute,  obtained  of  King  John  at  Runningmeadt 
That  no  Aid  fhould  be  levied  but  by  the  Com- 
mon (or  GrandJ  Council  of  the  Kingdom.  2'£ 
Edw.  I.  cap.  5  &  6.  That  no  Aids  fhould  be 
taken,  but  by  Confent  in  Parliament;  and  by 
the  Statute  De  Tallagip,  that  no  Tallage,  or 
Aid,  fhall  be  taken  without  Confent:  And  it 
happened,  that  the  Grievances  which  procured 
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^3  7-  the  Jail  Statute,  were  Exactions  made  by  the 
Car.  I.  King  for  the  Defence  of  the  Realm. 
^^^^  The  Statute  i^Edw.  III.  c.  i.  declares,  That 
the  People  mail  not  be  compelled  to  make  any 
Aid,  or  fuftain  any  Charge,  but  in  Parliament. 
He  cited  alfb  25  Edw.  III.  and  1  -Rich.  III.  a- 
gainft  the  taking  of  Loans  and  Benevolences. 
And  in  the  3d  Year  of  the  prefent  King,  a 
Commiflion  iffuing,  for  Aiding  his  Majefty's 
Allies  beyond  Sea,  or  for  the  Defence  and 
Safety  of  the  Kingdom  }  that  Commiflion  was 
condemned  by  both  Houfes  of  Parliament,  and 
cancelled  in  his  Majefty's  Prefence. 

He  did  admit,  that  the  Danger  might  fome- 
times  be  fo  prefling,  that  the  Subjects  Goods 
might  be  taken  away  without  their  Confent: 
There  might  be  fuch  Times  when  Property 
ceafed,  and  all   Things  refolved  again  into  the 


common  Principles  of  Nature 


as  in 


Cafes  of 


The  Argu- 
ment of 
the  Solici- 
tor-Gene- 


Fire,  and  fudden  Invafions :  Any  Man  may 
ju'ftify  pulling  down  Houfes,  in  the  firft  Cafe, 
or  erecting  Bulwarks  upon  other  Men's  Lands, 
in  the  other:  In  fuch  Times,  not  only  his  Ma- 
jefty,  but  every  one,  was  empowered  to  take 
the  Goods  of  another,  pull  down  their  Houfes, 
or  burn  their  Corn,  to  cut  off  Provifions  from 
the  Enemy,  and  do  fuch  other  Things  as  might 
conduce  to  the  Safety  of  the  Kingdom,  with- 
out any  Refpecl  to  Property,  12  Hen.  VIII. 
2  Br.  tranf.  406.  8  Edw.  IV.  23.  And  when 
the  King  proclaimed  War,  the  Law  took  No- 
tice of  it  j  the  Subjects  of  the  Nation  againft 
whom  War  was  proclaimed,  immediately  left 
their  Properties  here,  and  could  maintain  no 
Action  for  them  s  and  any  of  the  King's  Sub- 
jects might  feife  the  Goods  of  fuch  a  Foreigner : 
"But  here  it  did  not  appear  by  the  Writ,  that 
War  was  proclaimed  againft  any  Nation  : 
So  that  the  Point  was,  Whether  the  King,  in 
Time  of  Peace,  without  Confent  of  Parliament, 
could  alter  the  Property  of  the  Subjects,  upon 
a  Suggeftion,  that  Money  was  wanting  for  the 
Defence  of  the -Kingdom  •,  efpecially,  when  It 
appeared  by  the  Writ,  that  the  Time  allowed 
for  bringing  in  the  Supply,  was  feven  Months ; 
and  confequently  the  Neceflity,  in  refpect  of 
Time,  was  not  fuch,  but  that  a  Parliament 
might. have,  been' called,  time  enough  to  have 
railed  a  Supply. 

Sir  Edward  Littleton,  -the  Solicitor-General, 
argued  on  the  other  Side  in  the  Behalf  of  the 
King,  and  obferved,  That  the  Writ  directed  to 
the  Sheriff  of  Bucks,  4  Aug.  1 1  Car.  I.  for  provid 


ral,firthe  jng  aShip  for  the  Defence  of  the  Kingdom,  was 
Kl"&'  the  Ground  of  the  Affeffment ;  and  the  Reafon  fet 
forth  was,  ffluia  falus  Regni periclitabatur,  which 
was.  not  only  confefled  by  the  Demurrer,  but 
teftiried  by  die  King  under  the  Great  Seal :  The 
foleQueftion  therefore  was,  Whether  the  King, 
finding  the  Safety  of  the  Kingdom  neceffarily 
required,  the  Aid  commanded  in  the  Writ, 
might  not  require  that  Aid  for  the  Prefervation 
of  the  Kingdom  and  People  ? 

It  was  agreed,  that  the  Kingdom  was  to  be 
defended,  and  that  the  King  was  entrufted  with 
that  Defence ;  but  it  was  denied,  that  he  might 
do  it  out  of  Parliament :  He  was  forry,  there, 
could  be.  no  Salvation  for.  the  People  but  in 
Parliament :  Mr.  St.  John  had  admitted  the 
King  might  do  this,  if  there  was  an  actual  War, 
or  a  War  proclaimed  j  and,  why  then  might  it 


not  be  done,  when  the  Safety  of  the  Kingdom  i<*;7- 
was  in  Danger  ?  The  fundamental  Rule,  cited  by  *3  Car-  * 
himfelf,  was,  that  the  Safety  of  the  People  was 
the  Supreme  Law  ;  and  it  would  be  ftrange,  if 
the  King  could  by  his' Writ  grant  them  a  Re- 
medy for  the  Recovery  of  their  private  Eftates, 
and  fhould  not  have  Power  to  iflue  a  Writ  for 
the  Defence  of  the  Kingdom,  when  it  was  in 
imminent  Danger. 

The  Common  Safety  was  to  be  preferred  to 
our  private  Eftate  :  Upon  an  Invafion, '  it  was 
lawful  to  erect  Bulwarks  on  any  Man's  Land, 
for  the  Defence  of  the  Kingdom  -,  and  fhould 
not  a  King  have  Power  to  put  our  Out- works 
at  Sea,  our  Naval  Walls,  in  a  Condition  to 
oppofe  the  Enemies  Landing  at  our  Doors : 
By  the  King's  Command,  the  Suburbs  of  any 
Town  might  be  burnt,  or  razed  :  And  in  1588. 
great  Armies  of  an  100,000  Men,  and  upwards, 
were  raifed  by  the  Queen's  fole  Authority,  and 
maintained  at  the  Subjects  Charge  •  and  /Or- 
ders were  given,  if  they  could  not  prevent  the 
Enemies  landing,  to  burn  the  Towns,  and  de- 
ftroy  the  Corn,  and  all  manner  of  Provifion 
that  might  afford  them  Suftenance.  Where  was 
Property  in  that  Cafe  ?  There  was  no  poflibili- 
ty  of  faving  private  Fortunes,  if  they  fuffered 
the  Kingdom  to  be  loft. 

The  King  had  many  Prerogatives  that  affec- 
ted the  Subjects  Property  ■,  -as  digging  in  any 
Man's  Houfe,  or  Lands,  for  Salt-Petre,  and 
Royal  Mines ;  and  many  things  were  made 
lawful  by  Neceflity,  which  otherwife  were  not: 
It  is  abfurd  to  talk  of  obferving  Rules  and 
Forms,  when  the  Kingdom  was  in  Danger  of 
being  loft;  when  the  keeping  the  Laws  woulc^ 
be  the  Ruin  of  the  Commonwealth.  The  King 
might  lay  a  Charge  upon  the  Subject  for  build- 
ing the  Walls  of  a  Town,  becaufe  they  have 
the  Benefit  of  it  in  Time  of  Danger  •  and  was 
not  the  whole  Kingdom  preferVed  by  keeping 
a  Navy  at  Sea  ?  It  was  agreeable  to  Law,  that 
where  the  People  received  the  Benefit,  they 
fhould  contribute  to  the  Charge  :  And  in  leffer 
Matters,  fuch  as  Pontage  and  Paveage,  the  King 
might  impofe,  or  charge  and  diftrein  the  ter* 
tenents,  to  make  Contribution  proportionable 
to  their  Eftates  and  Abilities. 

If  there  were  but  Rumours  of  Wars,  the 
Laws  were  filent ;  much  more,  when  the  King 
forefees  the  Danger,  and  declares  it.  In  Queen 
Elizabeth's  Reign,  greater  Things  were  done 
upon  lefs  Occafions :  Ships  were  taken  up,  the 
Ports  fhut,  and  Men  raifed  on  the  leaft  Appre- 
henfion  of  Danger.  It  would  be  ftupid,to  make 
no  Preparations  againft  an  Enemy,  till  he  Was 
actually  on  our  Coaft;  it  might  then-  be  too 
late  to  prevent  his  landing. 

The  making  War  and  Peace  was  a  Royal 
Prerogative,  the  People  had  nothing  to  do 
with,  nor  were  all  Dangers  fit  to  be  commu- 
nicated to  them :  The  King  beft  knew  the 
Exigency  of  Affairs.  It  might  not  be  prudent 
to  have  the  Kingdom  without  a  Navy,  when 
fuch  great  military  Preparations  were  making 
in  the  neighbouring  Kingdoms.  Dangers  ought 
to  be  prevented,  as  well  as  removed. 

Before  the  Conqueft,  King  Ethelred  com- 
manded, that  every  310  Hides  of  Land  fhould 
find  a  Ship.  Danegelt  was  paid  annually  before 
the  Conqueft,  for  the  Maintenance  of  a  Fleet, 
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i"<?37-  as  well  in  Peace  as  War  ;  but  afterwards,  only  in 
13  Car.  I.  Tjme  of  War  :  Danegelt  is  laid  to  be  releafed 
^"v"v-;  by  the  Confeffor ;  becaufe  he  dreamed  he  faw  the 
Devil  dancing  upon  the  Danegelt  •  but  it  appears 
by  the  Black-Book  to  have  been  refumed, .  and 
.paid  in  the  Conqueror's  Time  •,  and  it  was  paid 
alfo  in  the  Reign  of  Bern  II.  as  appears  by  the 
Pipe-Roll  ;  and  though  the  Name  was  altered, 
the  Thing  continued;  In  King  John's  Time 
they  gave  a  fourth  Part  of  their  Revenues  for 
the  Defence  of  the  Land.  In  th  48th  of  Edw. 
III.  fome  Captains  not  being  able  to  maintain 
themfelves,  the  King  commanded  they  fhould 
be  paid  De  Com.  Comitdt.  48  Edw.  Ill;  M.  1. 
de  pecunia  levand'  circa  tuitionetn  maris. 

In  the  Reign  of  Hen.    III.   the  Citizens  of 
London  and  Men  of  Greenwich,  were  command- 
ed to  guard  the  Mouth   of  the  Thames.     Clauf. 
48  Hen.  III.  M.  11.  dorf.  And  when  any  refuf- 
ed  to  attend  the  Defence,  the  King  command- 
ed to  feize  their  Lands,  take  the  Profits,   artd 
anl  wer  them    into   the  Exchequer  :  The  find- 
ing of  Arms  did  not  begin  upon  the  Statute  of 
Winchester  ;  that  Statute  only  appointed  in  what 
manner  the   Country  fhould   be   rated :    The 
County  of  Berks,    though  an   inland   County, 
was  affeffed  towards  the  Defence  of  the  Sea, 
aud  upon  a  Refufal,  a  Capias  in  manus  was  a- 
warded  toanfweritin  t\i<z  Exchequer  $  24  Edw.  I. 
And  having   cited  a  great  many    Authorities, 
efpecially  in  the  Reign  of  Edw.  Ill;   he  obfer- 
ferved,  that  it  was  evident  from  thofe  Records, 
that  both  Sea  and  Land  had  been  guarded  by 
the  Commons,    when  the  King   apprehended 
any  Danger  ;  and,  if  the  Danger  was  great,  no 
Age,  or  Sex,  or  Order,    were  exempted  5  the 
Refufers   being   compelled    by  Imprifonment, 
or  the  Seizure  of  their  Lands  or  Goods,  to  per- 
form it :  And  the  Writs  fignificantlyexpreffed, 
that  no  Wages  in  thefe  Cafes  ought  to  be  paid 
by  the  King  :  Then  he  cited  feveral  Commif- 
fions  for  Defence,    in  the  Time  of  the  Civil 
Wars  between  the   Houfes  of  York  and  Lan- 
cajler\  and  particularly  a  Commiffion  of  Ar- 
ray, ifTued  by  King  Edw.  IV.  to  raife  a  Power 
againfl  his  great  Adverfary  and  Rebel,  Hen.Vl. 
who  lately  enjoyed  the  Crown  by  Ufurpation ; 
and  fhewed,  that  by  ,the  Statute  of  1  Hen.  VII. 
cap.  16.  every  Subject  was  bound   by   his  Al- 
legiance, to  aflifl  when  Need  required;     Statute 
25  Hen.  VIII.  cap.    13.  recited,  That  the  Sub- 
ject was  bound  to  affift  the  King,  with  Body, 
Lands,  and  Goods,  in  his  Wars  •,  and  in  4&  5 
Phil.  &  Mar.  Commiffions  of  Array  were  if- 
fued  to  all  Gentlemen.    In  3  &?  4  Phil.  &Mar. 
Calais    being  befieged^    the    Warden   of    the 
Cinque-Ports  was  commanded  to  make  Procla- 
mation in  Kent,  that  all,  from  fixteen  to  fixty, 
ihould  repair  to  Dover,  to  fave  Calais,    on  Pain 
of  Death.     In   the  Reign  of  Queen  Elizabeth 
a  Commiffion  iffued,  to  mufter  all  Men  againfl: 
Scotland  ;  and  with  thefe  Commiffions  went  In- 
flructions,  that  the  Service  was  neceffary,  be- 
caufe all  our  Neighbours  were  in  Arms. 

When  the  Spanijh  Armada  threatened  the 
Kingdom,  in  the  Year  1588.  the  whole  King- 
dom was  in  Arms,  at  the  Subjects  Charge,  by 
Orders  from  the  Council-Table  -,  and  the  City 
of  London  being  required  to  find  ten  Ships,  fur- 
nifhed  out  20  :  Such  was  the  Subjects  Affection 
for  their  Prince  and  Country  in  thofe  Days  ; 
N°  5.  ' 


they  did  not  difpute,  but  obey :  Letters  were  i6?7- 
in  like  manner  fent  to  other  Towns,  to  provide  r3  C»-/» 
Shipping  ;  and  Colchefter  refilling  to  contribute,  ^^^^ 
was  compelled  to  it :  Nor  did  the  Queen  wait 
till  the  Year  88.  while  the  Tops  of  the  Spanijh 
Ships  might  be  feen  from  the  Coaft,  but  fhe 
made  thefe  Preparations  in  the  Year  1587.  when 
there  Was  only  a  Rumour,  that  the  Spaniards 
intended  to  invade  the  Kingdom :  Great  Forces 
being  affembled  in  London,  in  the  Year  1599, 
for  the  Defence  of  the  Queen  againfl:  the  Earl  of 
EJfex,  the  Charge  was  borne  by  the  People,  and 
even  the  Inns  of  Court  contributed  towards  it  ; 
and  where  the  Gentlemen  did  not  aflift  in  Per- 
fon,  fhe  had  their  Purfes.  In  the  2d  Year  of 
the  prefent  Reign  a  Proclamation  iffued,  that 
all  Men  fhould  repair  to  certain  Parts. of  the 
Kingdom,  and  continue  there  till  the  Danger 
was  over  ;  and  the  Refolution  of  the  Judges,  the 
laft  Year,  that  the  King  might  command  the 
Subject  to  provide  Shipping  for  the  Defence  of 
the  Realm,  he  thought  was  fufficient  to  fa- 
tisfy  all  reasonable  Men  of  the  Legality  of  fuch 
Commands :  However,  the  King  had  now  gi- 
ven leave,  that  the  Matter  fhould  be  publickly 
debated  for  the  Satisfaction  of  his  Subjedts,  and 
that  the  Records  might  be  fearched  ;  and  he 
obferved  Mr.  St.  John  had  taken  great  Pains  in 
it  :  But  the  Records  that  had  been  cited  by  him 
were  not  of  fuch  Weight  as  thofe  produced  for 
the  King  ;  for,  if  his  Predeceffors  had  fome- 
times,  for  the  Eafe  of  his  Subjects,  remitted 
any  Thing,  this  was  not  of  that  Weight  as  the 
fhewing  the  conftant  Ufe  of  that  compulfive 
Power  ufed  by  the  Crown,  and  obeyed  by  the 
People  :  If  any  King  had  fpoken  in  gentle 
Terms,  as  King  John  when  he  was  depofed, 
this  would  not  be  of  that  Force  as  the  Wordsi 
ufed  in  the  Writs. 

It  had  been  faid,  that  the  King  had  a  private, 
and  a  legal  Will  :  That  he  could  not  act  in 
many  Cafes  but  by  certain  Rules,  and  by  the 
Mediation  of  others  ;  and,  particularly,  that  he 
could  not  fit  in  Judgment  himfelf,  but  mull  ad- 
minfler  the  Laws  by  his  Judges  •,  which  he  de- 
nied ;  for  the  Pleadings  in  the  King's  Bench 
were  coram  Rege.  Edward  IV.  fat  there  in  a 
Trial  of  Rape ;  and  the  famous  Judge  Pop- 
ham  fat  at  the  King's  Feet,  and  other  Judges  on 
each  Side  of  him :  And  King  James  .  actually" 
adjudged  thofe  two  Cafes,  Bellingham's  and  Sir 
Thomas  Lake's  :  Nor  did  the  Book,  cited  to  prove 
the  contrary,  fay,  the  King  fhould  not  judge  ; 
but  that,  if  one  was  convicted  before  the  judges, 
the  King  fhould  not  fet  the  Fine,  becaufe  he  did 
not  hear  the  Caufe. 

It  had  been  urged,  that  this  Writ  of  Shipping 
made  a  Change  in  the  Law, which  could  only  be 
altered  by  Act  of  Parliament ;  but  here  was  no 
Change  in  the  Law,  it  having  been  the  Cuftom 
of  all  Ages  :  Nor  Was  it  iny  Argument,  that, 
becaufe  the  King  could  do  a  Thing  by  Parlia- 
ment, he  could  do  it  no  way  elfe.  As  to  the 
Survey  that  had  been  taken  of  .the  King's  Re- 
venues, Tenures  by  Knight's  Service,  the  Pro- 
fits of  Wards,  Reliefs,  &c .  there  was  no  Au- 
thority to  fhew  that  thefe  were  intended  for 
the  Maintenance  of  Wars  ;  for  thefe  were  re- 
ferved  for  the  conftant  Support  of  the  Govern- 
ment, whether  in  Peace,  or  War :  Nor  could 
thefe,  and  the  Service  of  the  Cinque,  Ports  be 
Nn  fuf. 
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i<?5 7-  fufficient  to  defend  die  Nation  againft  an  In- 
\%  Car.  I.  vaflon  .  The  whole  Body  of  the  Kingdom  muft, 
k*smv~^~J  and  ever  did,  contribute  to  the  Defence  of  it  •, 
in  which  all  were  concerned  :  Nor  was  Ton- 
nage and  Poundage  ever  intended  for  extraor- 
dinary Service,  but  only  for  the  conftant  Guard 
of  the  Coafts  in  Time  of  Peace:  Queen  Eliza- 
beth had  Tonnage  and  Poundage  •,  the  Service 
of  the  Cinque  Ports,  &V.  and  yet  her  People 
gave  her  Subfidies  ;  and  fhe  railed  both ,  Men 
and  Money,  for  the  Defence  of  the  Realm,  by 
her  Commimons,   befides. 

It  was  true,  nothing  ought  to  be  taken  from 
the  Subject  ordinarily,  but  in  Parliament ;  but 
that  did.  not  prove,  he  was  not  to  contribute  to 
his  own  Defence  in  Cafes  of  imminent  Danger  : 
It  was  admitted,  indeed,  that  the  King  ought 
to  have  the  Direction  of  the  War  ;  but  to  what 
Purpofe  was  this,  if  he  could  command  neither 
Men,  or  Money  ?  Nor  was  it  a  good  Argu- 
ment, that  the  King  could  not  command  the 
Aid  of  his  Subjects,  becaufe  he  fometimes  bor- 
rowed Money  of  his  Subjects  :  And  though  it 
had  been  faid,  our  Kings  had  maintained  Ar- 
mies themfelves  j  it  did  not  follow  from  thence, 
that  the  King  could  not  command  his  People  to 
attend  him,  or  his  Lieutenant,  as  had  been  the 
Practice  of  all  Ages. 

As  to  the  Statutes  that  prohibited  the  levy- 
ing Money  on  the  People,  without  Confent  of 
Parliament ;  This  muft  be  underftood  of  un- 
juft  Exactions,  as  appeared  by  thofe  very  Sta- 
tutes, and  of  ordinary  Cafes }  not  where  the 
whole  Kingdom  was  in  Danger,  as  was  admit- 
ted by  the  Demurrer  :  And  there  might  be 
Danger  forefeen  by  the  King,  though  no  War 
was  actually  proclaimed  ;  of  which  the  King  was 
the  only  Judge. 
Mr  Hoi-  Mr.  Holborne,  another  of  Mr.  Hampden's 
borne'/  Counfel,  pbferved  on  his  Behalf,  That  upon  the 
Argument  ^  0f  Auguft,  1 1  Car.  I.  the  Day  of  the  Date 
Hanrpden  °f  the  Writ,  the  King  could  not  charge  the 
County  of  Bucks,  to  find  a  Ship  at  their  own 
Charge  ;  for  that  it  did  not  appear  by  that 
Writ,  that  in  the  King's  Judgment,  the  King- 
dom was  in  Danger  of  being  loft  ;  or,  if  it  did, 
that  the  Danger  was  fo  inftant.  and  unavoidable, 
that  it  neceffarily  required  this  Aid,  and  could 
not  expect  a  parliamentary  Confideration  •  and 
laftly,  that  the  Truth  of  this  could  not  be  le- 
gally proved  by  the  King's  Certificate. 

The  Writ  only  mentioned,  LofTes  of  Mer- 
chants by  Pyrates  and  Sea-Robbers  ;  no  Danger 
to  the  Kingdom,  or  People  in  general,  or  fuch 
inftant  Danger,  at  leaft,  as  to  require  this  Com- 
mand in  the  Writ,  even  in  the  King's  Judg- 
ment: There  were  above  two  hundred  Days 
between  the  Tefte  of  the  Writ,  and  the  Rendez- 
vous appointed  by  it :  The  fummoning  a  Parlia- 
ment required  but  forty  Days ;  and  in  the  re- 
maining Time  the  Parliament  might  have  con- 
fidered  of  the  Defence  :  The  only  Doubt  was 
occafioned  by  the  Mittimus,  which  recites  the 
Writ  of  the  firft  of Auguft,  and  then  adds,  Quia 
/  falus  Regni  periclitabatur,  which,  it  was  faid,  the 
Defendant  had  confeffed  by  his  Demurrer  :  And, 
if  that  did  not  hold,  that  the  King,  who  was 
the  fole  Judge  of  the  Danger,  had  certified  it 
under  the  Great  Seal :  That  the  Words  Saks 
Regni  periclitabatur  were  but  relative,  and  re- 
ferred only  to  the  Dangers  mentioned  in  the  firft 


Writ  ;  neither  could  any  further  Claufes  be  le-    le- 
gally added  in  this,  tending  to  the  fame  End  ;  *?  Car-  *• 
and  confequently,  their  Demurrer  was  no  Con- 
feflion  of  any  fuch  Danger. 

And  had  the  Words  been  pofitive,  the  Word 
Salus  was  but  a  metaphorical  Exprefilon,  and 
the  Law  would  not  endure  Metaphors  in  Writs 
and  Pleadings  :  Nor  did  thefe  Words  import 
immediate  Danger  of  the  Lofs  of  the  Kingdom ; 
for  applying  the  Word  Salus  to  a  Natural  Bo- 
dy, the  Doctor  might  fay,  his  Patient  was  not 
in  Health,  and  yet,  he  might  be  in  no  Danger 
of  Death  :  And  the  fame  Senfe  it  muft  have  in 
the.  Body  Politick.  The  Words  might  imply 
Danger,  yet  not  fuch  a  Danger  as  to  threaten 
the  immediate  Lofs.  of  the  Kingdom.    . 

As  to  the  King's  having  declared  his  Opinion 
under  the  Broad-Seal,  they  made  no  Doubt  of 
the  King's  Word.  They  believed  there  was  a 
Danger,  though  not  fo  apparent  to  them  :  But 
in  legal  Proceedings,  his  Majefty's  Opinion, 
and  Certificate  in  Things  of  Faft,  were  not 
binding  :  But  what  he  chiefly  relied  on  was, 
that  though  it  did  not  appear  by  the  Mittimusy 
that  the  4th  of  Auguft  the  Kingdom  was  in 
Danger  of  being  loft,  that  was  not  fufficient  ia 
Law  ;  nor  could  their  Demurrer  hurt  them  ;  be- 
caufe this  did  not  appear  in  the  Writ  of  the  4th 
of .  Auguft  itMi';  for  how  could  the  Subject 
know  by  the  Writ  of  the  4th  of  Auguft,  what 
Dangers  would  be  declared  afterwards  ?  And, 
admitting  the  King  had  faid,  the  Kingdom  was 
in  fuch  inftant  Danger  of  being  loft,  and  that 
it  could  not  be  prevented  any  other  way  ;  yet, 
if  the  contrary  appeared  in  the  Record,  then 
neither  was  the  Demurrer,  or  Confeflion,  or  the 
King's  Certificate,  conclufive  :  Every  Confide- 
ration but  thofe  of  protecting  the  Merchants  from 
Pyrates  and  Robbers,  and  the  ordinary  Defence 
of  the  Sea,  muft  be  thrown  out,  becaufe  they 
were  not  contained  in  the  firft  Writ :  He  faid, 
he  thought  he  might,  without  further  Argu- 
ment, venture  his  Client's  Caufe  upon  this  •,  and 
he  fhould  be  glad,  if  the  Cafe  might  receive  a 
Determination  on  the  penning  of  the  Writ :  He 
was  willing  to  decline  the  main  Queftion  out  of 
Duty  to  his  Majefty,  (viz)  Whether  by  the  fun- 
damental Policy  of  England,  the  King  could  charge 
the  Subjetly  out  of  Parliament,  for  the.  Common 
Good,  or,  for  the  neceffary  Defence  of  the  Realm, 
if  in  his  Majefty' 's  Judgment  the  Danger  was  in- 
ftant, and  unavoidable  ? 

To  which  the  Lord  Chief  Juftice  anfwering, 
They  did  not  ufe  to  judge  of  Cafes  by  Fraclions, 
Mr.  Holborne  proceeded,  and  faid,  Since  it  was 
their  Command  he  fhould  go  on,  he  hoped  his 
Majefty  would  excufe  them  for  arguing  what 
could  not  elfe  be  determined,  profe fling,  both 
for  himfelf,  and  his  Client,  that  when  they 
mentioned,  how  far  a  Governor,  fubject  to  Er- 
ror and  Will,  might  ufe  Regal  Power,  they 
acknowledged  their  prefent  Happinefs,  in  be- 
ing blefTed  with  fo  juft  a  Prince,  that,  were  his 
Majefty  immortal,  as  he  deferved,  and  they 
were  fine  his  Succefiors  would  inherit  his  Vir- 
tues, they  fhould  wifh  the  Regal  Power  might 
be  unlimited,  and  free  from  political  Advice. 

Then  he  proceeded  to  enquire,  Whether  the 
King  could,  out  of  Parliament,  charge  the  Sub- 
ject, either  for  the  Guard  of  the  Sea,  or  the 
Defence  of  the  Kingdom,  though  he  judges  it  in 
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i<S?7-     Danger  of  being  loft :  As  to  the  Diftinction  of 

J?  Car.  I-  Dangers,  ordinary  and  extraordinary,  there  was 

K~'~v~sj  no  great  matter  in  it,  he  thought  -,   for,  1  if  the 

King  was  Judge  of  that  Danger,  then,  he  had 

no  Reftraint  but  his  own  Will. 

He  acknowledged,  indeed,  that  Property 
muft  yield  to  Neceffity  ;  and  in  Cafes  of  ac- 
tual Invafion,  and  iniiant  Danger,  it  was  not 
only  in  the  Power  of  the  King,  but  of  a  Sub- 
ject, to  enter  upon  another's  Property  :  He  may 
make  Bulwarks,  or  do  any  Act  upon  any  Man's 
Land,  and  invade  any  Man's  Property  towards 
Defence  :  Nay,  he  might  prejudice  die  King 
himfelf,  in  Point  of  Property  :  He  might  take 
the  King's  Horfes,  and  blow  up  his  Fortreffes, 
to  prevent  their  falling  into  the  Enemies  Hands: 
But  then  there  muft  be  actual  and  apparent 
Danger.  ■ 

He  knew  it  was  held  as  a  Maxim,  That  the 
King  could  do  no  Wrong  [  and  that,  therefore,  the 
Law  had  repofed  this  Truft  in  him,  of  charging 
the  Subject  ;  but  he  could  fhew  where  the  Law 
took  notice,  the  King  might  do  amifs  :  The 
King  had  a  double  Capacity,  as  a  King,  and 
as  a  Man  ;  and  to  fay,  as  a  Man,  he  could  not 
err,  was  ftrange  :  He  was  liable  to  Infirmities 
and  Miftakes,  like  other  Men  ;  and,  left  fuch 
Infirmities  fhould  injure  the  Body  politick,  the 
Law- had  provided  Means  to  prevent  it  5  as  the 
Writ  of  Ad  quod  damnum,  if  any  Dammage  a- 
crued  to  the  Subject  by  the  King's  Grant,  the 
Patent  was  naught  :  And  though  the  King 
might  grant  Pontage,  Paveage,  and  Murage, 
yet,  he  could  not  grant  them,  where  there  was 
no  Occafion,  or  a  Sum  that  exceeded  the  Be- 
nefit the  Subject  was  to  receive  by  them  :  There 
were  other  Judges  of  the  Juftnefs  of  the  Pro- 
portion, befides  the  King,  when  a  Patent 
came  to  be  queftioned  :  And,  if  the  Law  did 
not  allow  the  King  an  abfolute  Power  in  fuch 
Trifles,  it  was  not  to  be  fuppofed  he  fhould  have 
it  in  Matters  of  this  Importance  •,  and  that  there 
Ihould  be  no  Judge  but  himfelf,  of  the  Occafion, 
or  Proportion. 

Were  the  Law  allowed  the  King  to  charge 
any  brio  abfolutejy,  it  was  not  as  a  Subjeft,  but 
as  a  Tenant  by  reafon  of  Tenure,  which  arofe 
by  a  precedent  Confideration :  But  even  in  thofe 
Charges  in  refpect  of  the  Tenancy,  where  the 
Charge  might  come  often,  it  was  not  left  to  the 
King's  Judgment ;  as  in  Efcuage,  which  was 
to  be  affeffed  in  Parliament :  The  Aids  to  make 
his  Son  a  Knight,  or  to  marry  his  Daughter, 
are  Things  that  could  happen  but  once,  and  fo 
were  left  more  to  the  King's  Difcretion  •  and, 
in  thefe  Cafes,  the  Law  did  not  give  the  King 
a  Power  of  charging  the  Subject,  but  in  re- 
fpect of  fome  Benefit  received  •,  and  it  Was  but 
juft,  that  they,  who  received  the  Benefit,  fhould 
bear  the  Charge  :  The  Crown  had  not  a  Power 
*o  lay  a  Charge  for  the  publick  Good  •,  jf  the 
King  created  an  Office,  with  a  Fee,  it  was  void  : 
The  King  granted  a  Rate  upon  every  Barge 
that  patted  the  Bridge,  and  it  was  held  void  • 
and  fo  in  fetting  up  Lights  for  the  Benefit  of 
Sea-faring  Men,  he  could  not  charge  the  Sub - 

jea. 

William  the  Conqueror  granted,  that  all  Men 
fhould  hold  their  Lands  freed  from  all  unjuft 
Exaction,  or  Tallage  ;  nothing  was  to  be  de- 
manded but  by  Tenure  •,  and  fuch  Grants  were 


as  binding  as  Statutes  now  •  and,  if  all  Taxes  1657. 
were  diicharged,  except  thofe  arifing  by  Tenure,  !  3  Car-  \ 
confequently,  the  Subject  was  liable  to  no  o-  v-rv*v^ 
ther:  The  Exception  explained  the  Rule:  He 
infilled  alfo,  that  the  Charter  of  King  John, 
Magna  Cbarta,  and  the  other  Statutes  made  in 
Confirmation  of  it,  extended  to  all  manner  of 
Taxes  and  Charges,  except  thofe  arifing  from  Te- 
nure: That  thofe  Laws  prohibited  the  laying 
any  Taxes  on  the  People,  without  Confent  of 
Parliament  ;  and,  if  this  was  againft  Law,  it 
was  no  matter  what  the  Practice  had  been. 
They  muft  reduce  Precedents  to  Laws,  and  not 
Laws  to  Precedents  ;  and,  notwithftanding  the 
Practice,  the  Subject  made  a  continual  Claim 
againft  them. 

Danegelt,  he  fuppofed,  was  begun  in  the 
Time  of  the  Saxons,  by  common  Confent,  and 
raifed  but  upon  emergent  Occafions  •,  and  not 
intended  as  a  Provifion  for  all  Times  •  He  ac- 
knowledged, it  was  continued  by  fome  JDanifi 
Kings  ;  but  that  it  was  generally  decried  by  the 
People,  and,  at  length,  relinquifhed  by  the 
Confeffor :  That  the  Conqueror,  indeed,  relumed 
it,  but  the  People'  made  Terms  with  feveral  of 
his  Succeffors,  for  laying'  it  down  ;  and  the 
Charter  of  King  John  put  an  End!  to  it.  From 
whence  he  inferred,  that  though  there  were  fuch 
a  Practice,  under  Pretence  of  defending  the 
Sea,  the  People  decrying  it,  it  was  not  fuch  a 
Practice  as  could  create  a  Law.  When  Dane- 
gelt  was  laid  down,  he  acknowledged  there  was 
a  Charge  for  providing  Shipping  in  the  room 
of  it  ;  but  this  too  was  generally  decried  ; 
and  by  the  Statute,  De  Tallagio  ndn.concedendo, 
25  Edw.  I.  an  End  alio  was  put  to  that  ;  and  in 
■tfie  29th  of  the  fame  Reign,  the  King  contract- 
ed for  Ships  at  his  own  Charges.     . 

He  admitted  alfo,  That  in  the  Reigns  of 
Edw.  II.  and  Edw.  III.  Writs  were,  ifTued  for 
Shipping  againft  the  Enemy  ;  bur  thefe  were 
pro  falvatione  Regni,  and  the  King  fent  Money  for 
the  Soldiers  Victuals  ;  and,  though  Edw.  III. 
broke  thefe  Rates,  fometimes  he  repented  of 
;it,  and  demanded  Supplies  for  Snipping  in  a 
parliamentary  Way  ;  and  thefe  Ship  Writs  ge- 
nerally ended  with  Edw.  III. 

Then  he  proceeded  to  fhew,  That  whatever 
Eftate  the  King  had,  he  had  it  in  his  politick 
Capacity,  and  was  obliged,  both  in  ordinary  and 
extraordinary  Cafes,  for  that  Reafon,  to  bear 
the  Charges  of  the  Defence  of  the  Kingdom  ; 
and  upon  this  Ground  all  Acts  of  Refumption 
were  founded  ;  and,  the  antient  Lands  of  the 
Crown  were  not  alienable.  When  all  the  Lands 
were  in  the  King,  he  difpofed  of  fome  for  the 
Service  of  the  Kingdom,  from  whence  Tenures 
originally  arofe  -,  and  divers  Lands  were  given 
on  Condition  of  finding  Ships,  befides-  thofe 
given  to  the  Cinque  Ports  :  And  though  it  had 
been  faid,  thefe  were  not  fufficient  for  the  De- 
fence of  the  Kingdom,  in  cafe  of  a  Foreign 
Invafion  ;  it  appeared  by  Dome/day- Book,  that 
the  King  had  a  great  Navy,  and  no  lefs  than 
fixty  thoufand  Knights  Fees,  in  the  Conqueror's 
Time  :  So  that  there  was  Provifion  made  for 
Defence  in  the  Inftitution  of  our  Government, 
and  particularly  for  the  Guard  of  the  Sea:  The 
King  alfo  had  the  old  Cuftoms,  Tonnage  and 
Poundage,  £s?r.  for  this  End. 

And 
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^57-  And  though  all  Property  muft  fubmit  to  Ne^ 
^J^l\  cefiity,  yet  a  diftant  Danger  will  not  authorise 
a  Man  to  invade  another's  Property.  If  Queen 
Elizabeth,  did  in  the  Year  1588.  command  the 
burning  the.  Corn,  and  other  Provifions,  if 
the  Enemy  landed ;  he  thought,  fhe  could  not 
lawfully  command  them  to  burn  their  Corn,  be- 
fore the  Enemy  landed.  The  King  might  com- 
mand burning  the  Suburbs  of  a  Town,  to  pre- 
vent an  Enemy's  pofting  himfelf  in  them  -T  but, 
if  there  was  only  a  Fear  of  a  War,  the  King 
could  not  command  it.  All  pofitive  Laws  muft 
ceafe,  in  Time  of  extreme  Danger  :  But  whether 
all  Laws  relating  to  our  Perfons  and  Proper- 
ties ceafed,  when  the  Danger  was  but  conceived, 
he  fubmitted  to  their  Lordfhips. 

But  admitting  the  King  could  command  his 
Subjects  to  find  Ships,  Whether  he  could  give 
a  Power  to  the  Sheriff,  to  make  an  Affeffment, 
as  the  Writ  directed,  was  a  Queftion  ?  In  ali 
politick  Charges  the  Law  provided  they  mould 
be  equal,  as  in  the  Cafe  of  Subfidies  and  Fif- 
teenths ;  and  in  Danegelt  they  taxed  by  Hides  : 
But  how  the  Sheriff  fhould  have  Knowledge  to 
charge  all  Men's  Eftates  equally,  he  was  at  a 
Lofs  to  conceive.  If  the  Law  entrufted  the 
King  with  this  Power,  it  did  not  entruft  the 
Sheriff,  and  Under-Sheriff :  Affeflments  were 
ufually  laid  by  others,  and  not  by  the  Sheriffs. 
If  a  Hundred  was  charged,  they  had  Ways  of 
laying  it  on  themfelves  proportionably  •,  and  if 
fuch  a  Levy  was  made,  it  was  a  Queftion, 
Whether  the  Money  could  be  brought  into  the 
Exchequer  by  fcire  facias  ?  He  believed,  this 
was  the  firft  Writ  that  ever  was  of  the  kind  : 
It  not  only  gave  a  Power  of  levying  the  Mo- 
ney, but  prefcribed  the  Way  ;  by  Impofition, 
by  Diftrefs,  and  Sale :  He  knew  no  Cafe  could 
match  it. 
*The  A-  Sir  John  Banks,  the  Attorney-General,  re- 
iotney-  ^     piiecj  to  jyjr#  Holborne,  the  Defendant's  Coun- 

JfgM  M  :  And  firft  he  laid  down  this  P°fltion  5  That 
for  the  the  King,  as  he  was  King  of  England,  pro  de- 
King,  fenfione  regni,  tuitione  maris,  &?r.  when  in  his 
Judgment  he  conceived  it  a  Time  of  fuch  Dan- 
ger, as  necefrarily  required  the  Aid  commanded 
in  this  Writ,  might  command  and  compel  his 
Subjects,  per  totam  Angliam,  to  fet  forth  Ships, 
with  Men  and  Ammunition,  and  double  Skip- 
page,  as  well  by  his  Writ  under  the  great  Seal, 
as  by  Confent  Of  Parliament  ;  and  held,  that 
this  Power  was  not  derived  from  the  People, 
but  referved  to  the  King,  when  pofitive  Laws 
firft  began.  The  Regal  Power  was  not  confined 
to  the  politick  Advice  of  Parliament ;  he  might 
exercife  it  without  Confent  of  Parliament,  and 
even  when  Parliaments  were  fitting,  as  his  An- 
ceftors  had  ever  done. 

The  Romans  governed  this  Ifland  five  hun- 
dred Years,  by  their  Prefects,  without  Con- 
troul :  The  Saxon  Kings  fucceeded  them  j  and 
it  appeared  from  antient  Grants  and  Edicts, 
that  the  naval  Power  was  commanded  by  thofe 
Princes,  for  the  Defence  of  the  Realm. 

King  Edgar i  who  began  his  Reign  in  the 
Year  959.  fet  out  a  Navy  of  3600  Ships,  and 
commanded,  that  every.  Year,  at  Eafter,  2. 
Fleet  of  3000  Ships  fhould  be  equipped  for  the 
Sea-Service.  King  Ethelred,  in  the  Year  1008, 
fitted  out  a  Royal  Fleet,  commanding  every 
3 10  Hides  of  Land  to  find  a  Ship,  and  every 


eight  Hides  to  find  a  Man,    to  rendezvous  at  i6?7- 
Sandwich,    and  oppofe  the  Danes  ;    at   which  *  3  * 

Rate,  there  muft  be  affembled  ilooo  Ships,  tJ/~*s*f 
and  45000  Soldiers,  and  upwards  :  And  this 
was  done  by  the  King's  fole  Command,  per  to- 
tam Angliaiti  :  And  in  the  36th  Year  of  his 
Reign,  he  commanded  a  Fleet  to  be  ready  eve- 
ry Year  at  Eafter,  under  a  certain  Pain.  King 
Canutus,  the  Dane,  alfo  commanded  a  naval 
Armament  yearly  ;  and  this  was  done  by  the 
Advice  of  the  Lords  ,  and  if  thefe  were  to  be 
deemed  Acts  of  Parliament,  or  Laws,  they 
were  confirmed  by  William  the  Conqueror.  He 
held,  the  King  of  England  was  an  abfolute  Mo- 
narch ;  nothing  could  be  afcribed  to  a  King, 
but  what  was  inherent  in  his  Perfon,  as  ap- 
peared both  by  our  Records,  and  Acts  of  Par- 
liament :  And,  the»Mirror  that  was  written  be- 
fore and  at  the  Conqueft,  declares,  that  the 
King  had  the  Supreme  Dominion  by  Sea  and 
Land  ;  and  the  very  Soil  of  the  Sea  belonged 
to  him,  when  the  Waters  left  it. 

As  the  Law  had  entrufted  the  King  with  War 
and  Peace,  no  private  Subject  ought  to  diftruft 
him,  and  infinuate,  that  he  would  caufe  Forces 
to  be  muttered,  and  Ships  to  be  provided, 
where  there  was  no  imminent  Danger :  He  was 
the  fole  Judge,  and  ought  not  to  be  queftioned  : 
He  had  no  Superior,  but  God,  according  to 
Bratlon. 

It  had  been  objected,  indeed,  that  there  muft 
be  a  concurrent  Power,  a  Politick  Advice  in 
Parliament :  But  Kings  .were  before  Parlia- 
ments, and  might  ftatuere,  without  the  Aid  of 
Parliament.  There  was  a  Time,  when  no  mu- 
nicipal Laws  were  eftablifhed,  but  Kings  go- 
verned by  natural  Equity  ;  and  fince  there  were 
pofitive  Laws  in  England,  it  was  evident  from- 
the  Records,  that  they  had  prefcribed  the  Time 
for  iffuing  thefe  Writs,  the  Number  of  Ships, 
the  Time  of  Rendezvous,  and  how  long  they 
fhould  remain  upon  the  ,8ea,  for  the  common 
Defence.  The  King,  at  this  Day,  could  im- 
power  a  Corporation,  to  make  Laws  for  their 
Good  \  and  it  was  ftfange  he  fhould  not  have 
that  Power  in  himfelf,  for  the  general  Welfare 
of  the  Kingdom. 

.  The  Kings  of  England  had  at  all  Times  com- 
manded what  was  necefiary  for  the  common 
Defence  ;  as  the  walling  of  Towns,  of  which 
the  Precedents  were  numberlefs.  He  alfo  laid 
Embargoes  on  Shipping,  for  the  Defence  of  the 
Realm,  and  in  all  Ages  made  Ordinances,  re- 
lating to  the  Royal  Navy,  by  himfelf,  by  his 
Council,  and  by  the  Advice  of  the  Peers  ;  and 
fuch  Ordinances  had  been  obeyed,  even  while 
Parliaments  were  fitting ;  and  granted  other  Sup- 
plies for  the  War  ;  which,  was  a  ftrong  Argu- 
ment, that?  the  King  needed  not  the  Aid  of 
Parliament,  to  command  his  Forces :  And  in 
the  13th  of  Edw.  III.  when  the  King  conde- 
fcended  to  afk  the  Advice  of  the  Commons,  for 
the  Guard  of  the  Sea,  the  Commons  declared, 
they  had  nothing  to  do  with  it ;  they  had  no 
Cognizance  of  it. 

He  faid,  he  had  collected  five  hundred  Pre- 
cedents, whereby  it  would  appear  to  the  Court, 
that  thefe  Writs  had  been  iffued  by  the  King's 
Mandate,  without  Advice  of  Parliament ;  and 
fhould  not  thefe  Precedents,  fome  of  them  be- 
fore William  I.    and  continuing  for  fo  many 
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1637-  hundred  Years,  obtain  the  Force  of  a  Law, 
1 3  Car.  I.  though  they  had  been  difcontinued  fince  the 
v*^v"v^  50th  of  Edw.  III.  as  Mr.  Holborne  affirmed, 
and  in  which  it  appeared  he  was  miftaken,  there 
being  great  Numbers  of  Ships  commanded  into 
the  Service,  in  like  Manner,  in  the  Reign  of 
Hen.  VI.  And,  though  thefe  Writs  had  fome- 
times  been  petitioned  againft,  it  appeared,  that 
the  Service  neverthelefs  went  forward  ;  and  the 
Anfwer  the  King  gave  to  them  le  Roy  s'  avife- 
ra  was  always  the  Anfwer  given  when  he  re- 
fufed  a  Bill.  It  appeared,  the  Service  had  al- 
ways been  done,  the  Mariners  Wages  paid  by 
the  Country,  and  that  fome  Men  had  particu- 
lar Difcharges  ;  for  that  they  were  in  the  King's 
Service,  or  that  they  lived  near  the  Sea-Coafts, 
23  Edw.  III.  M.  14. 

That  thele  Writs  were  iffued,  not  only  in 
Time  of  actual  War,  or  on  an  Invafion,  but 
when  the  King  conceived  Danger  might  enfue, 
Rot.  Clanf.  48  Hen.  III.  M.  2.  It  appears  in 
the  Reign  of  Edw.  III.  that  the  King,  hearing 
the  French  had  an  Intention  to  invade  the 
Realm,  lent  out  his  Orders  to  provide  Ships : 
The  Words  ufed  in  thofe  Writs  were  Ut  Audi- 
vimus  -:  Ut  Intelleximus  :  §>uid  vulgaris  opinio 
Regnum  noftrum  Anglim  invadere  j  therefore  he 
commanded  a  Fleet  to  be  fitted  out  to  Sea,  and 
Forces  to  be  levied  by  Land  :  And  here  he 
produced  Precedents,  fhewing,  thefe  Writs  had 
been  iffued  at  the  fame  Time  Supplies  were 
given  in  Parliament  for  the  War,  and  that  this 
Service  was  required  of  the  Inland,  as  well  as 
of  the  Maritime,  Counties,  and  obferved,  that 
-the  Rule  in  Law  was,  that  every  one,  who  re- 
ceived a  Benefit,  rauft  afford  Contribution. 

By  the  Charter  of  Edw.  I.  the  Ports  were  to 
find  fifty  two  Ships  :.  But  when  the  Service  re- 
quired it,  All  their  Ships  were  preffed  into  the 
King's  Service :  That  the  Ports  were  utterly 
unable  to  perform  this  Service,  now  the  greateft 
Part  of  their  Trade  was  gone  :  There  were 
few  Ports  had  any  Trade  at  this  Day,  except 
London,  Newcaftle,  Briftol,  and  Hull.  The 
Wealth  of  a  fmgle  Portfman  in  thofe  Days, 
was  equal  to  the  Wealth  of  a  whole  Town  at 
prefent  :  And  if  the  Ability  of  the  Maritime 
.  Towns  failed,  it  muft  be  fapplied  by  the  reft  of 
the  Kingdom  -,  the  Nation  was  not  to  be  left 
defencelefs.  Before  there  were  Commiftions  of 
Sewers,  if  a  Man,  who  was  obliged  to  defend 
the  Sea  Banks,  was  not  able,  the  County  were 
obliged  to  contribute  to  it ;  becaufe  they  might 
receive  Profit  or  Lofs  by  it :  And  agreeable  to 
this  was  the  Cafe  of  the  Ifle  of  Ely,  where  all 
that  had  falvationem  &?  damnific ationem  were 
obliged  to  contribute.  The  Objection,  that 
Inland  Towns  had  been  difcharged  upon  Pe- 
tition, was  nothing  to  the  Purpofe,  unlefs  they 
had  fhewn  the  Reafon  of  fuch  Difcharges ;  for 
that  the  Town  of  Beverly  inftanced  in,  was 
difcharged  by  virtue  of  a  Charter  of  Exemp- 
tion ;  and  others  had  been  difcharged,  as  being 
exempt  from. the  Admiral's  Jurisdiction . 

Then  he  produced  Precedents  to  fhew,  that 
thefe  Writs  had  been  iffued  where  no  Caufe  had 
been  declared,  no  manifeft  Danger  expreffed, 
or  againft  what  Enemy  the  Armament  was  in- 
tended, as  Rot.  Pat.  13  Hen.  III.  M.  5.  a 
Writ  commanding  the  Sheriffs  of  Kent  and  Ef- 
fex  to  take  up  all  Ships  in  thofe  Counties,  to  be 
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ready  at  Port/mouth,  to  go  upon  fuah  Service  T637- 
as  we  fhall  command.  So  in  the  Reigns  of'i^'j 
Edw.  I.  Edw.  II.  Edw.  III.  and  Hen.  VI.  ^^^ 
Writs  were  iffued,  for  fitting  out  Ships,  and 
the  Service  concealed  ;  nor  was  it  always  pro- 
per to  divulge  the  Reafbns  of  warlike  Prepara- 
tions :  And  yet  this  was  the  great  Objection 
made  to  the  Writ  of  the  4th  of  Auguft,  that  the 
King  had  not  declared  furficient  Caufe  for  ii- 
fuing  it :  He  had  not  acquainted  the  Counfel  at 
the  Bar,  with  what  was.  not  fit  to  be  communi- 
cated even  to  the  Privy- Council,  but  referved 
to  the  Council  of  War :  But,  had  there  been 
fewer  Reafons  given,  it  had  been  more  agree- 
able to  former  Writs  ;  and,  notwithstanding 
what  had  been  fiid  to  the  contrary,  the  fame 
Power  of  Affeffment  had  been  granted  by 
them,  and  fomefimes  Levies  made  by  Diftrefs 
and  Imprifonment ;  nay,  by  the  Seizure  of 
Lands  and  Goods,  and  the  Charge  laid  on  the 
Inland  Towns,  as  well  as  the  Maritime.  Rot. 
Scot.  8  Edw.  II.  M.  9.  de  navigio  providend* 
&c.  That  thefe  Writs  had  been  directed  alfo  to 
Sheriffs,  as  well  as  to  Commiffioners  ;  and  the 
Lands  of  Sheriffs  had  been  extended  for  their 
Negligence  in  executing  thefe  Writs ;  and  they 
had  been  commanded  to  levy  the  Money,  by 
Diftrefs  and  Imprifonment  of  thofe  that  re- 
fined. 

_  As  to  the  Objection,  that  a  Parliament 
might  have  been  called  Time  enough,  to  have 
railed  Supplies  in  the  ordinary  Way;  it  was 
known  their  Proceedings  were  very  flow,  and 
they  might  have  difappointed  the  King;  and 
the  Time  of  Preparation,  and  Continuance  of 
the  Service,  was  ever  left  to  the  King.  It  ap- 
peared by  the  Council  Bopks,  that  the  Prepa- 
rations made  againft  the  Spanijh  Invafion j  were 
in  Oilob.  1687.  and  their  Fleet  did  not  kt  Sail 
from  Spain,  till  June,  1688.  Nor  did  the  Queen 
think  fit  to  call  a  Parliament  in  all  this  Time  ; 
but,  by  an  Order  of  Council,  fhe  commanded 
a  Royal  Fleet  to  be  fitted  out  at  the  Charge  of 
the  Subject :  From  whence  it  appeared,  that 
there  was  not  any  Particular  contained  in  this 
Writ,  but  what  was  warranted  by  Precedents, 
and  that  in  a  much  higher  Degree.  And  here 
he  produced  feveral  more  Precedents,  to' fhew, 
that  fuch  Defence  by  Shipping,  had  been  re- 
quired, not  only  of  the  Maritime  Places,  but 
per  tot  am  Anglia?n. 

As  to  the  Charter  of  King  John,  which  had 
been  mentioned,  it  was  obtained  by  Force  of 
that  King,  in  his  Diftrefs,  at  Running  Mead,  and 
recalled  the  next  Year;  nor  was  it  ever  after 
confirmed,  or  infilled  on  :  And  the  Statute  of 
Magna  Charta  took  away  nothing  that  of  Right 
belonged  to  the  Crown  :  Thefe  Writs  conti- 
nued to  be  iffued  afterwards,  which  fhewed 
that  Magna  Charta  did  not  affect  them.  The 
fame  Anfwer  he  gave  to  the  Statute  de  Tallagio 
non  concedendo  ;  for  this  was  not  properly  an 
Aid,  but  a  Contribution  of  King  and  People, 
for  the  Defence  of  the  Realm  ;  and  the  25 
Edw.  I.  exprefly  excepts  fuch  Aids  as  have 
been  due  and  accuftomed.  The  Practice  in 
the  Reigns  of  Edw.  I.  Edw.  II.  Edw.  III.  and 
Rich'.  II.  fhewed  plainly,  that  thofe  Statutes 
never  intended  to  take  away  this  Branch  of  the 
Royal  Power,  which  was  one-  of  the  King's 
higheft  Prerogatives.  The  Statute  of  1  Edw.  III. 
O  o  indeed 
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|<SJ7-  .indeed  faid,  that  none  fhould  be  compelled  to 
1,5^^1,'  go  out  of  his  County,  but  where  Neceffity  re- 
quired •,  and  this  Writ  required  no  more : 
There  was  a  Neceffity  in  the  King's  judgment ; 
and  ibme  of  the  following  Statutes  related  to 
foreign  Wars  :  That  the  i  Edzv.  III.  referved 
a  Power  in  the  Grown,  in  Cafes  of  Neceffity  : 
And  as  to  that  Refolution,  in  2  Rich.  II.  that 
the  Commons  could  not  be  charged,  but  in 
Parliament  •,  this  Was  no  Act,(  and  was  in  the 
Non-age  of  a  Prince,  who  did  not  affent  to  it : 
That  the  Acts  of  Tonnage  and  Poundage, 
Which  were  laid  to  be  given  for  the  Defence  of 
the  Sea,  appeared  to  have  been  given  in  the 
Reigns  of  Queen  Elizabeth  and  King  James, 
for  the  ordinary  Defence  of  the  Sea  :  And  as  to 
the  Petition  of  Right,  it  was.  declared  by  all, 
that  there  was  no  Intention  of  leffening  the 
King's  Prerogative  by  it :  He  did  not  infill:  on 
a  Power  of  laying  Impositions  on  the  Subject, 
put  of  Parliament  •,  it  was  not  in  Queftion  here  : 
No  Man's  Property  was  invaded,  or  Goods 
feized^  unlefs  he  incurred  a  Forfeiture  by  Con- 
tempt j  and  by  a  wilful  Contempt  the  Subject 
might  lofe  his  Property.  Dyer  16.  &  13  Eliz. 
296.  if  the  King  command  a  Subject  to  re- 
turn home,  and  he  refufes,  he  mall  forfeit  his 
Goods  for  his  Contempt :  So  if  any  one  wil- 
fully contemn  the  King's  Writ,  he  mall  be  di- 
ftreined  :  But  this  is  no  Invafion  of  the  Sub- 
ject's Property. 

As  to  that  Objection,  that  the  Revenues  of 
the  Crown  would  defray  all  ordinary  and  ex- 
traordinary Charges  ;  and  that  the  Tenures  by 
Knight's  Service,  the  Profits  of  Sturgeons, 
Whales,  &c.  were  referved  for  thefe  Purpofes, 
every  one  knew, '  that  the  King's  Revenues 
would  not  anfwer  the  Expences  of  his  Civil 
Government,  and  much  lefs  were  fufficient  for 
the  Defence  of  the  Kingdom :  And  to  fay, 
that  every  Man,  by  the  Inftinct  of  Nature, 
would  contribute  to  the  Defence  of  the  King- 
dom, when  there  was  a  real  Neceffity,  was  ex- 
tremely ridiculous.  If  every  Man  was  made 
Judge  of  the  Danger,  and  of  what  Share  he 
ought  to  contribute  to  the  Defence,  it  was  not 
to  be  expected  there  would  be  any  Defence 
made  to  the  Purpofe  :  God  was  pleafed  an- 
tiently  to  appoint  Captains  and  Leaders  to  his 
People  :  An  Army  left  to  themfelves  ('with- 
out a  General,  or  Commander),  to  do  what 
was  right  in  every  one's  Eyes,  was  not  likely 
to  do  much  in  the  Defence  of  the  Kingdom. 
This  muft  be  faid  therefore  only  to  captivate 
the  People,  by  fuggefting,  that  every  Man 
was  veiled  with  a  kind  of  fovereign  Authority, 
to  direct  and  controul  his  Prince,  whenever  he 
faw  fit. 

It  had  been  faid,  that  it  was  better  to  fuftain 
a  Mifchief,  than  an  Inconvenience,  whereby 
every  Man's  Property  might  be  taken  from 
him,  as  often  as  the  King  pleafed :  But  furely 
the  Lofs  of  the  whole  Kingdom,  wherein  the 
Lofs  of  Liberty  and  Eftate  was  included,  muft 
be  of  worfe  Confequence  than  the  taking  a 
fmall  Contribution,'  towards  the  common  De- 
fence, in  a  Cafe  of  Neceffity.  The  former 
was  a  Mifchief  that  deftroyed  both  the  Head 
and  the  Members  :  He  wondered  therefore,  to 
hear  the  Defendant's  Counfel  apply  that  Rule 
to  this  Cafe.     As  to  that  Exception,  that  a 


Scire  Facias  ought  not  to  iffue  for  the  Debt;  I<J37. 
for  that  the  Writ  of  the  4th  of  Augusl  directed  VJfLj: 
it  to  be  levied  by  Diftrefs  •,  and  becaufe  it  was 
nO  Debt  to  the  King;  he  anfwered,  that 
whovever  detained  a  publick  Duty,  might  be 
queftioned  for  it  by  the  King  ;  and  whatever 
was  pro  communi  utilitate,  might  be  levied  by 
Procefs  out  of  the  Exchequer  ;  concluding,  that 
there  was  no  Act  of  Parliament  that  deprived 
the  King  of  the  Power  of  commanding  a  Fleet 
to  be  equipped,  at  the  Charge  of  the  Subject, 
for  the  common  Defence,  when  he  found  there 
was  a  Neceffity  for  it :  And,  had  there  been  no 
Law  to  compel  the  Performance  of  this  Duty, 
Nature,  and  the  inviolable  Laws  of  Self-Pre- 
fervation,  ought  to  move  the  Subject  to  obey 
it.  The  King  was  the  Centre  wherein  they  all 
met  ;  the  Soul  of  the  Body  politick,  whole 
proper  A&  it  was  to  command  •,  and  he  hum- 
bly defired  their  Lordfhips  Judgments  there- 
fore for  the  King. 

Then  the  Judges  proceeded  to  deliver  their  S^e  jF"4g- 
Judgments  in  the  Cafe  :  And  firft,  Sir  Francis  "l™*0? 
Wefton,  one  of  the  Barons  of  the  Exchequer,  c;s  yye_  * 
who  laid,  he  conceived '  there  was  fufficient  fton,  one 
Matter  to  charge  Mr.  Hampden  with  the  twen-  of  the 
ty  Shillings,  affeffed  on  him  ;  and  therefore  he  B"r0~°f 
gave  his  Judgment  for  the  King.  There  was  a  cheqUcr. 
Rule  in  Law,  he  obferved,  that  if  a  Man  de- 
murs generally  to  a  Writ,  he  confefies  all  the 
Matters  of  Fact  that  are  alledged  :  So  that  all 
the  Dangers  alledged  in  the  Writ,  were  con- 
ferred by  the  Demurrer  of -the  Defendant ;  and 
though  it  was  objected,  that  the  Allegations  in 
the  Writ  of  the  4th  of  Auguft  only  were  con- 
feffied,  the  Demurrer  faid,  that  the  Writ 
with  the  reft  of  the  Proceedings  and  Schedules, 
did  not  contain  Matter  fufficient  ;  fo  that  they 
were  to  give  Judgment  on  the  whole  :  And 
the  Writ  of  Mittimus  faid,  Salus  Regni  pericli- 
tabatur.  It  had  been  objected  indeed,  that 
Salus  fignified  Health,  but  it  fignified»  Safety 
alfo  ;  and  though  it  was  faid,  the  Danger  was 
not  fully  fet  forth  in  the  Writ  of  the  4th  of 
Auguft,  he  anfwered,  it  might  not  always  be 
proper  to  divulge  what  Danger  the  Nation 
was  in  :  But  in  the  Writ  of  the  4th  of  Auguft, 
there  was  not  only  a  Danger  from  Pirates  men- 
tioned, but  that  the  Dominion  of  the  Sea  was 
in  Danger  of  being  loft  ;  and  that  there  were 
great  Dangers  apprehended  from  the  Nations 
that  were  at  War  round  about  us ;  and  they 
ought  to  believe  this,  if  there  was  no  other 
Reafon  for  it,  but  that  the  King  declared  it : 
But  it  was  evident  to  all  Men,  the  Kingdom 
had  actually  been  in  Danger  for  three  or  four 
Years  laft  paired,  from-  the  great  Fleets  that 
had  been  fitted  out,  and  the  Land  Forces  that 
had  been  raifed,  by  the  neighbouring  Nations  j 
and  had  we  not  had  a  good  Fleet  at  Sea,  we 
muft  have  been  expofed  to  their  Infults  and  In- 
vasions. 

It  had  been  objected,  that  the  Money  thus 
raifed  for  Shipping,  might  be  applied  to  other 
Ufes :  But  there  was  no  Colour  for  fuch  a  Sug- 
geftion,  nothing  was  faid  of  any  Money  to  be 
paid  to  the  King,  but  the  Sheriff  was  to  rate 
the  County  fecundum  facilitates,  towards  pro- 
viding a  Ship. 

And  whereas  it  is  faid,  the  Party  was  to  be 

imprifoned,  and  his  Goods  taken  away,'  he  an- 
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i<5?7.     fwered,  The  Scire  facias  was  not  to  fhew  Caufe, 
i?  Car.  I.  why  ^  fhould  not  be  imprifoned,  or  his  Goods 
k-/"v>~;  fold  ;  but,  why  he  fhould  not  be  charged  with 
the  Money  affeffed  upon  him. 

It  was  urged,  That  the  Defence  of  the  King- 
dom lay  upon  the  King  ;  becaufe  he  had  Knights 
Service,  Efcuage,  and  other  Services,  to  enable 
him  to  do  it :  But  thefe  were  Tenures  referved 
on  feveral  Grants  made  by  the  King  ;  and  he 
was  no  more  bound  to  defend  the  Kingdom  on 
this  Account,  than  his  Subjects,  who  had  the 
like  Tenures :  And,  as  to  the  Service  of  the 
Ports,  every  one  knew  that  this  was  not  a  fuf- 
ficient  Defence  for  the  Kingdom  at  this  Day  •, 
and  cited  abundance  of  Writs  that  had  been  if- 
lued  for  the  Defence  of  the  Sea.  Then  he  ob- 
ferved,  that,  of  the  fifty  two  Counties  of  Eng- 
land and  Wales,  thirty  three  were  Maritime 
Counties,  and  the  Inland  but  nineteen,  whofe 
Contributions  did  not  amount  to  above  a  fourth 
Part  of  the  Charge  •,  fo  that  the  Caufe  was  not 
of  that  Confequence  as  was  imagined  :  Indeed, 
the  Maritime  Places  received  the  greateft  Bene- 
fit by  the  Sea,  and  were  better  prepared  againft 
fudden  Invafions  •,  and  therefore  Writs,  for  the 
moil  Part,  ifiued  to  the  Maritime  Places :  But 
as  the  Inland  Counties  alfo  received  Protection 
from  this  Defence,  they  ought  to  contribute  to- 
wards it  when  there  was  Occafion,  as  it  appear- 
ed they  had  actually  done.  Clauf.  48.  Hen.  III. 
M.  2.  A  Writ  was  directed  to  the  Mayor  and 
Bailiffs  of  Bedford,  to  raife  Horfe  and  Foot,  and 
march  to  the  Sea-Coafts,  to  oppofe  an  Invafion. 
Rot.  26.  Edw.  I.  M.  5.  Writs  were  directed  to 
the  Sheriffs  of  Hertford,  EJfex,  Nottingham, 
Derby,  Huntington,  Cambridge,  &c.  'pro  cuftodia 
Maritima. 

He  did  not  think  the  Aid  demanded  by  this: 
Writ  was  within  the  Meaning  of  the  Statute  de\ 
Tallagio  non  concedendo  ;  for  by  the  Words  No 
Aid,  it  was  agreed,  that  the  Aid  for  marrying! 
the  King's  Daughter,  or  making  his  Son  a. 
Knight,  were  not  meant-,  and  if,  by  no  Tal-j 
lage,  it  had  been  intended  the  King  fhould  de-j 
mand  no  Money,  then  all  Fines,  Amercia-; 
ments,  and  all  lawful  Impofitions  due  to  the' 
King,  were  taken  away  ;  and  therefore,  this, 
could  not  be  the  Meaning  of  it :  He  conceived! 
it  was  meant  only,  to  take  away  all  Taxes  and ! 
Tallages  that  were  unlawful. 

The  ftrongeft  Statute  that  had  been  cited  was, 
14  Edw.  III.  which  faid,  That  the  Subject 
fhould  not  be  taxed,  without  a  Parliament,  for 
the  Defence  of  the  Kingdom  -,  but  then,  they 
did  not  fhew  by  any  Act,  that  the  King  was 
to  be  charged  with  the  Defence  of  the  King- 
dom ;  but,  fuppofing  the  Act  to  be  as  ftrong 
as  they  would  have  it,  in  the  Cafe  of  a  fud- 
den Invafion,  which  the  King  was  unable,  to 
refift  without  the  Aid  of  his  Subjects,  muft  they 
not  give  way  to  Neceflity,  and  afiifl  him,  ra- 
ther than  the  Kingdom  fhould  be  loft  ?  and,  if 
they  admitted,  that  Acts  of  Parliament  muft 
give  way  to  Neceflity,  it  was  all  that  was  con- 
tended for. 

The  King  was  no  more  obliged  to  call  a  Par- 
liament, than  Queen  Elizabeth  was,  in  the  great- 
eft  Danger  in  1688,  or  on  the  Rebellion  in  the 
North :  She  raifed  Forces  by  Sea  and  Land,  at 
the  Subjects  Charge,  when  there  was  but  a  Ru- 
mour of  the  Spaniards  Intention  to  invade  the 


Kingdom,  and  it  was  never  complained  of  by  1637. 
the  enfuing  Parliament  ;  on  the  contrary,  they  J3  Car-  *• 
raifed  Money  to  repay  what  fhe  had  expended,  v-^^x-7 
or  borrowed  ;  and  the  fame  Acts  of  Parliament 
were  then  in  Force  as  were  now.  It  was  ob- 
jected, indeed,  that  the  King  might  pretend 
Danger  where  there  was  nofte  ;  but,  if  this 
Power  was  in  the  King,  it  was  not  to  be  taken 
away,  becaufe  he  might  mifemploy  it  :  If  the 
Sums  raifed  had  been  mifapplied,  there  might 
have  been  fome  Colour  for  a  Complaint  ;  but 
the  Money  was  exprefly  for  a  Ship  ;  and  if  they 
would  have  taken  any  Advantage  of  that,  they 
lhould  have  pleaded  it.  There  did  not  appear 
any  Money  to  be  coming  into  hisMajefty's 
Hands :  Nay,  the  Writ  exprefly  faid,  That  m 
Part  of  the  Money  Jhould  be  converted  to  any  0- 
ther  Ufe,  but  that  of  Building  a  Ship. 

He  thought  the  Sheriff  a  very  proper  Perfon 
alfo,  to  affefs  the  County,  as  being  beft  ac- 
quainted with  it;  and  a  Scire  Facias  might  very 
properly  iffue  for  it  :  A  Writ  was  fent  to  the 
Mayor  and  Bailiffs  of  Oxford,  to  repair  the 
Walls  and  Ditches  of  that  Town  -,  and  the  Sub- 
jects taxed  for  that  End,  notwithftanding  thofe 
Acts  which  declared,  that  the  Subject  fhould 
not  be  taxed  for  Defence,  without  a  Parliament; 
and  with  much  greater  Reafon  ought  the  Sub- 
ject to  be  charged,  towards  the  Repair  of  the 
wooden  Walls  of  the  Kingdom  :  There  was  no  Act 
for  taking  this  Charge  by  Writ  away  j  it  was  a 
general  Cuftom  ;  and  general  Cuftoms  made  the 
Common  Law  of  England:  They  muft  try  new 
Caufes  by  the  old  Laws,  and  do  as  they  had  done 
in  former  Times :  He  was  perfuaded  in  his  Con- 
ference there  was  immediate  Danger  ;  and  there 
was  a  Neceflity  this  Danger  fhould  be  prevent- 
ed :  He  conceived  the  Proceedings  were  legal  ; 
and  that  there  was  fufficient  Caufe  to  charge  the 
Defendant  with  the  twenty  Shillings  aflefled  on 
him  ;  and  that  he  ought  to  pay  it. 

Sir  Francis  Crawley,  one  of  the  Juftices  of  Vhe  Jitdg' 
the  Court  of  Common  Pleas,  gave  his  Judgment  ^e"*  °f 
next  :  He  admitted,  that  in  ordinary  Cafes  the  cfsCra"" 
Charge  of  defending  the  Realm  belonged  to  the  ley. 
King :  He  had  the  Cuftoms,  for  the  Protec- 
tion of  the  Trade  of  the  Nation  againft  Pirates, 
and  Enemies  ;  and  in  extraordinary  Cafes,  the 
Charge  of  the  Defence  ought  regularly  to  be 
fupplied  by  Parliament,  and  could  not  be  done 
without  it.  The  fame  Law  which  required  the 
King  to  defend  his  People,  required  the  Sub- 
jects to  grant  him  Aids  towards  that  Defence. 
The  Statute  De  Tallagio  non  concedendo,  no 
doubt,  was  a  Statute,  and  the  Words  were  Nul- 
lum Tallagium  fine  affenfu  Parliament! ;  and  in 
14  Edw.  III.  the  King  declares,  he  will  impofe 
no  Charge,  or  Aid,  on  the  Subject,  but  in  Par- 
liament :  But  ftill,  if  Neceflity,  and  the  Dan- 
ger of  the  Commonwealth  required  it,  and 
would  not  admit  of  calling  a  Parliament,  the 
King  might  lay  a  Charge  without  their  Con- 
lent  :  And  the  whole  Ifland  being  concerned  by 
the  Event,  the  Charge  ought  to  be  borne  in  the 
inland  Countries,  as  well  as  by  thofe  that  were 
more  immediately  expofed  :  There  were  feve- 
ral Precedents,  where  Writs  had  gone  to  the 
inland  Counties,  for  the  Guard  of  the  Sea,  Clauf. 
48  Hen.  III.  24  Edw.  I.  2.6  Edw.  III.  Writs 
into  Berks,  Oxon,  Sec. 

The 
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A  CRITICAL  REVIEW  of 


6\l-  The   Kingdom    had     been  conquered  four 

ijCar-I.  Times  :  It  concerned  the  King,  the  Head  of 
the  Commonwealth,  to  be  circumlpect :  Even 
Conjectures  and  Probabilities  were  to  be  regard- 
ed :  If  there  was  a. violent  Prefumption,  that 
fome  potent  Neighbour  was  preparing  to  in- 
vade us,  was  it  hot  fit  we  fhould  inftantly  pre- 
pare for  our  Defence  ?  And  there  might  be 
juft  Reafons  of  State,  why"  thefe  Things  fhould 
not  be  revealed  in  Parliament,  and  fo  commu- 
nicated to  the  Enemy  •  and  the  King  might  in 
fuch  Cafes,  Jure  Gentium,  charge  the  Subject 
without  his  Confent  in  Parliament. 

As  to  the  Statutes  of  the  25th  of  Ediv.  I.  14 
Edw.  III.  and  the  Petition  of  Rights,  3  Car.l. 
he  anfwered,  that  if  there  were  an  exprefs 
Statute,  that  the  King  fhould  .not  have  Aid  of 
his  Subjects,  but  in  Parliament,  were  the  King- 
dom in  never  fo  much  Danger,  it  would  be  a 
void  Act  •,  becaufe  it  was  manifeflly  unreafon- 
able  :  To  follow  the  Letter  of  the  Law,  in  fome 
Cafes,  would  be  the  higheft  Injuflice  and  Folly  ; 
the  Laws  of  God  and  Reafon  were  an  implied 
Exception,  and  underftood  in  every  general 
Law. 

This  Right  of  Impofition  without  Parlia- 
ment, appertained  originally  to  the  King,  as 
he  was  a  Sovereign,  in  Right  of  his  Crown  : 
They  could  not  have  a  King  without  thefe  Royal 
Rights :  Noy  not  by  Ac!  of  Parliament. 

And  although  the  Word  falus  in  the  Mitti- 
mus was  faid  to  be  a  metaphorical  Word,  he 
held  it  to  be  certain  enough  •  for  in  the  Writ  of 
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of  the  Kingdom:    Thefe  Laws  could   not  be     i6y> 
altered,  or  abrogated,  without  their  Confent  in  \3J^ , 
Parliament. 

Then  he  proceeded  to  fhew,  that  the  antient 
Danegelt, vthxch  was  levied  for  the  Defence  of  the 
Sea,  was  not  levied  by  Authority  of  Parliament, 
but  by  the   King's   Command  :  However,  he 
obferved,   that  the  Danegelt  differed  from  the 
prefent  Charge  in  feveral  Inftances  ;  for  that  was 
annual,  this  only  in  cafe  of  NecefTity  ;  that  was 
collected  by  the  Hides  of  Land,  this  out  of  the 
perfonal   as  well  as  real  Eftates ;  that  was  an 
Aid  of  Money,  this  of  Shipping  and  Armour 
in  kind;  that  was  to  protect  Sea-faring  Men  a- 
gainft  Pirates,  this   for  the  common  Defence  of 
Sea  and  Land  :  In  that  the  Clergy  were  origi- 
nally exempted ;   but  this  Charge  was  general 
upon  all,  without  Exception  :  In  the  next  Place 
he  endeavoured  to  fhew,  that  the  Charge  he  de- 
manded was  not  within  the  antient  Acceptation 
of  the  Words,  Aids,  Mifes,    Prifes,  Taxes,  or 
Tallages  ;  or  of  the  Word  Subfidy  :  Thefe  he  a- 
greed,  could  not  be  levied  without  Confent  of 
Parliament:  That  Aids  were  of  two  kinds;  ei- 
ther 1 .  Such  as  were  Aids  and  Services  too  ;  as 
to  make  the  King's  Son  a  Knight,  or  to  mar- 
ry his  Daughter  :  Thefe  Aids  common  Perfons 
had,  who  had  Signiories,  as  well  as  the  King; 
and,  therefore  thefe  could  not  be  meant  by  the 
Word  Aids.     2.  The  fecond  fort  of  Aids  were 
granted  the  King  for  building  Bridges,   for  his 
Wars  :  and  fometimes  to  be  difpofed  of  at  Plea- 
fur  e,  Rot.  Pari.  25  Edw.  III.  n.  12.  Mifes  were 


Oyer  and  Terminer,  the  Words  were  Omnes  qui]  Prefents  made  to  the  King  in  Kind,  at  hiscom- 


habent  damnum  vel  fahatioriem.  But  he  was  of 
Opinion,  that  the  Writ  of  the  4th  of  Augufl, 
without  this,  contained  fufficient  Matter  for  this 
great  Preparation  ;  for  it  faid,  Left  we  lofe  the 
Dominion  of  the  Sea  ;  and  was  not  that  a  good 
Reafon,  to  prevent  other  Powers  becoming 
Mafters  of  the  Sea  ?  It  was  faid  alfo  Confi dera- 
ils etiam  periculis,  &c.  confidering  the  Danger 
is  fo  evident  and  great  in  thefe  warlike  Times, 
that  a  Force  is  necelfary  by  Sea  and  Land : 
They  had  alfo  by  their  Demurrer  confeffed  the 
Danger ;  and  that  it  was  prefent,  imminent, 
and  inftant,  and  greater  than  the  King,  with- 
out the  Aid  of  his  Subjects,  could  refift  ;  and, 
confequently,  that  it  was  dangerous  attending 
the  Delays  of  Parliament :  He  exhorted  the 
Subject,  therefore,  to  relie  on  their  pious  King, 
whofe  Prerogative  and  Right  of  Sovereignty  it 
was  to  defend  the  Realm ;  and  gave  Judgment 
for  his  Majefty. 
tfhejudg-  Sir  Robert  Berkley,  one  of  the  Juftices  of  the 
™*nt  of  Sir  king's  Bench,  delivered  his  Judgment  next :  He 
Berkley  °bfervecl,  that  the  Defendant  had  demurred  ge- 
nerally, without  any  Proteflation  •,  and,  acknow- 
ledging the  Matter  to  be  true,  put  it  upon  the 
Sufficiency,  or  Infufficiency,  in  Point  of  Law 
to  charge  him  :  He  admitted,  that  the  King 
could  not,  at  all  Times,  and  on  all  Occafions, 
charge  the  Subject,  without  Confent  of  Parlia- 
ment :  We  were  Freemen,  not  Slaves,  or  Vil- 
lains, to  be  taxed  de  alto  &  baffo.  Although 
this  was  a  Monarchy,  and  the  King  had  Jura 
fummce  Majeftatis,  his  Government  mull  be  ac- 
cording to  the  Laws  of  the  Kingdom  ;  and  by 
thofe  Laws  the  Subjects  were  not  Tenants  at 
Will  of  their  Lands  :  They  had  a  Property  in 
their  Poffeffions,  and  a  Birthright  in  the  Laws 


ing  to  the  Crown  :  Prifes  were  Part  of  the  Sub- 
jects Goods  taken  from  them,  for  the  King's 
Ufe,  without  Pay  ;  as  Prifage  of  Wines :  And 
Taxes  and  Tallages  were  Tenths,  Fifteenths,  or 
other  Subfidies  granted  by  Parliament. 

Nor  was  the  principal  Thing  commanded  in 
this  Writ  to  levy  Money,  but  to  provide  a 
Ship  ;  though  the  refufmg  to  pay  the  Duty, 
indeed,  was,  in  effect,  a  Refufal  to  obey  the 
principal  Command  •,  for  he  that  denied  the 
Means,  denyed  the  End  :  And  this,  concerning 
the  Safety  of  the  Nation  ;  the  King,  as  Head 
and  Sovereign  thereof,  had,  incident  to  his  Re- 
gal Office,  a  Power  of  Coercion,  and  might 
enforce  thofe  to  pay  it  who  refufed  their  Quo- 
ta's. The  Scire  facias,  however,  was  not  to 
have  Execution,  as  to  the  King's  Money,  or 
for  a  Debt  due  to  the  King,  but  to  bring  on  a 
declaratory  Payment,  that  Mr.  Hampden  ought 
to  be  charged  twenty  ^Shillings  towards  provid- 
ing a  Ship  for  the  County  of  Bucks. 

Thus,  having  fhewn  what  the  Cafe  was  not, 
he  catne  to  the  grand  Queftion,  Whether  his 
Majefty,  to  prevent  the  Ruin  of  the  Kingdom, 
might  not  by  his  own  Authority,  without  the 
Confent  of  Parliament,  impofe  a  Charge  on 
his  Subjects  in  general,  to  provide  fuch  Ship- 
ping as  he  in  his  Judgment  found  neceffary  to 
join  with  his  own  Ships,  and  attend  the  Service 
as  long  as  his  Majefty  thought  fit  ;  and  alfo  to 
beat  the  Ex£>ence  of  victualling  and  furniihing 
them  with  all  manner  of  Tackling,  Ammuni- 
tion, and  Provifions. 

For  folving  this  Queftion  he  faid,  he  would 
confider  the  fundamental  Policy,  Maxims,  and 
Rules  of  Law,  for  the  Government  of  the  Realm. 
And  firft,  he  thought  it  plain,  that  the  Govern- 
ment 
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1637.  ment  was  originally  Monarchical  ;  and  though 
13  Car.  I.  ]y[r-  Holborne  had  afferted,  that  the  King 
O'VSJ  could  take  nothing  of  the  Subjed:  without  Ccn- 
fent  of  Parliament,  there  were  two  Maxims 
which  difproved  this  :  1 .  That  the  King  was 
entrufted  with  the  State  of  the  Commonwealth;  2. 
That  the  King  can  do  no  wrong.  Fitzherbert, 
Braclon,  and  Glanville  all  held,  that  the  King 
muft  have  Arms  as  well  as  Laws:  Forces  to 
defend  the  Kingdom  againft  foreign  Enemies, 
as  well  as  Laws  to  adminifter  Juftice  by  at 
home  :  And,  if  he  muft  have  thefe,  he  muft 
not  want  the  neceffary  Means,  or  be  dependant 
ex  aliorum  arbitro  ;  for  it  was  a  Rule  in  Law, 
Quando  aids  aliqidd  alicui  concedit,  concedit  &? 
id  fine  quo  res  ipfa  effe  non  pot  eft.  He  held  alfo,  that 
the  King,  of  mere  Right,  ought  to  have,  and  the 
People  were  bound  in  Duty  to  yield  him,  Sup- 
plies for  the  Defence  of  the  Kingdom  in  Par- 
liament :  The  fame  Law  which  obliged  the 
King  to  defend  the  People,  obliged  them  to 
contribute  towards  their  Defence :  And  the 
Kingdom  wanting  a  prefent  neceffary  Defence, 
and  it  being  dangerous  to  wait  for  a  parliamen- 
tary Supply,  the  Duty  was  not  therefore  loft, 
becaufe  they  wanted  Time  toobferve  the  Form. 
He  acknowledged,  the  Parliament  was  the  fu- 
preme  Court,  or  Council,  of  the  King  and  King- 
dom 'j  yet  ftill  it  was  but  a  Council :  The  King 
might  call,  prorogue,  or  diffolve  it  at  Pleafure; 
and  what  he  did  therein,  was  looked  upon  as  juft 
and  neceffary. 

Great  Bodies,  he  obferved  alfo,  moved  (low- 
ly j  and,  though  fome  held  Parliaments  could 
not  err,  it  was  evident  particular  Members 
might  ;  and  others  might  have  finifter  Ends, 
and  create  Delays  and  Difturbances  ;  and  Par- 
liaments themfelves  had  fometimes  been  cen- 
fured,  as  unlearned  and  unmerciful. 

This  Point,  of  maintaining  the  Dominion 
of  the  Sea,  was  a  weighty  Confideration  ;  not 
only  the  well  Being,  but  the  very  Being,  of  the 
Commonwealth  depended  on  it  -,  and,  there- 
fore, it  behoved  the  Subject  to  haften  to  the 
Defence  of  it  :  The  Safety  of  the  Publick  was  the 
fupreme  Law  ;  particular  Interefts  were  not  to 
be  confidered,  where  the  publick  Welfare  was 
at  Stake  :  He  obferved  alfo,  that,  though  there 
had  been  many  Writs  of  this  kind,  in  feveral 
Reigns,  there  never  was  an  Action  brought, 
till  now,  for  any  thing  done  in  purfuance  of 
them,  unlefs  in  the  Abbot  of  Robertjfrridge's 
Cafe  ;  and  there  it  was  confeffed  in  the  Plead- 
ings, that  the  affeffmg  Mens  Lands  to  contri- 
bute to  the  Guard  of  the  Sea,  by  the  King's 
fole  Command,  was  good  in  Law  :  And,  it 
was  remarkable, .  that  whenever  a  Charge  had 
been  impofed,  without  Confent  of  Parliament, 
in  a  Cafe  of  Neceffity,  there  was  not  one  In- 
ftance  of  a  King's  acknowledging  fuch  a  Charge, 
to  be  againft  Law.  In  none  of  the  Statutes  that 
had  been  cited  was  there  any  exprefs  Claufe, 
importing,  that  no  Charge  fhould.be  impofed 
for  neceffary  Defence,  without  common  Con- 
fent •  and,  if  fuch  a  Claufe  had  been  offered, 
he  queftioned  if  it  would  have  been  of  any 
Force:  But  all  thefe  Statutes,  being  general, 
muft  have  a  reafonable  and  equitable  Expofi- 
tion  :  The  Defence  of  the  Kingdom,  and  the 
Safety  of  the  Commonwealth,  muft  be  under- 
ftood  to  be  clean  out  of  thofe  Laws ;  otherwife 
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the  Laws  that  were  made,  for  the  Good  of  the     i<?3  7. 
Commonwealth,  might  prove  the   Ruin  of  it.  **  Carl* 
He  concluded,  That,  upon  the  Reafons  and  Au-  ^y'~v"N-' 
thorities  cited,  the  twenty  Shillings  impofed  on 
Mr.  Hampden,  towards  providing  a  Ship,  was 
confonant  to  Law  ;  and,  confequently,    Judg- 
ment ought  to  be  given  againft  him,  Quod  one- 
retur. 

Sir  George  Vernon,  one  of  the  Juftices  of  the  qhe  Ju<fe- 
Common  Pleas,   contented  himfelf  with  giving  q1"1  °fS"f 
his  Judgment,  without  offering  his  Reafons  for  Vernon, 
it.    He  faid,  he  held,  That  the  King,  for  the 
Publick  Good,  might  charge  his  Subjects  for 
the  Defence  of  the  Kingdom  ;  and,  that  a  Sta- 
tute derogatory  to_  this  Prerogative  would  not 
bind  the  Kins; ; 


He  might 
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fity difpenfe  with  any  Law,  and  therefore,  con- 
cluded, that  Mr.  Hampden  ought  to  be  charged 
with  the  twenty  Shillings  affeffed  on  him. 

Sir  Thomas  Trevor,  one  of  the  Barons  of  the  The  Ju^g- 
Exchequer,  did  fpeak  to  the  Cafe  ;  but  his  Ar-  J***8/-** 
gument  is  wanting  •,  only  it  appears  he  gave  his  Trevor! 
Judgment  againft  the  Defendant. 

Sir  George  Grooke,  one  of  the  Juftices  of  the  <fbe  Judtr- 
King's-Bench,  argued  on  the  other  Side :  He  ob-  ™et!t°fSlr 
ferved,     that  his  Brethren  had  all  argued  one  Q^ofc 
Way  •  and  faid,  he  would  willingly  have  con-  with  his 
curred  with  them,  if  he  could  have  fatisfied  his  Reafons. 
Judgment  with  their  Reafons ;  but  he  muft  not 
go  with  the  Multitude  againft  his  Confcience  ; 
declaring  it  to  be  his  Opinion,  that  Judgment 
ought  to  be  given  for  the  Defendant  j  for  which 
he  offered  his  Reafons. 

He  faid,  it  might  be  objected  to  him,  that 
they  had  all  refolved  the  Cafe  under  their  Hands  ; 
and  he  acknowledged,  he  had  given  his  Opinion 
under  his  Hand  in  two  Cafes  ;  to  the  firft. vo- 
luntarily,  in  December  1635,  as  follows  : 

/  am  of  Opinion,  that  where  the  Good  and 
Safety  of  the  Kingdom  in  general  is  concerned,  and 
the  whole  Kingdom  in  Danger,  of  which  his  Ma- 
jefty  is  the  only  Judge,  there  the  Charge  of  De- 
fence ought  to  be  borne  by  all  in  general. 

This,  he  faid,  he  fhould  always  maintain  ; 
for  when  the  Kingdom  was  in  Danger,  the  King 
might  command  every  Man  in  the  Nation,  with 
all  his  Force,  to  come  and  defend  it  at  all  Times, 
and  at  all  Places  in  the  Kingdom  •  and  if  any 
one  refufed,  he  was  fineable  and  punifhable. 

That  the  fecond  Opinion  he  figned,  was  in 
February,  167,6.  (viz.)  When  the  Good  and 
Safety  of  the  Kingdom  in  general  is  concerned, 
and  the  whole  Kingdom  in  Danger,  his  Majefty 
may,  by  Writ  under  the  Great  Seal,  command 
the  Subjetls  of  this  Kingdom,  at  their  own  Charges, 
to  provide  and  fur nijh  fuch  a  Number  of  Ships, 
with  Men,  Vitluals,  and  Ammunition,  and  for 
fuch  Time  as  his  Majefty  fhall  think,  fit^  for  the 
Defence  and  Safeguard  of  the  Kingdom  from  fuch 
Danger.  And,  that  his  Majefty  may  compel  the 
doing  thereof,  in  Cafe  of  Refufal  and  Ref rati ori- 
nefs';  and  in  this  Cafe  his  Majefty  is  fole  Judge  of 
the  Danger  }  and  where,  and  how,  the  Jame  is  to 
be  prevented  and  avoided. 

He  confeffed,  he  fubfcribed  this  Opinion  ; 
though  he  then  diffented,  he  faid,  from  his 
Brethren,  and  declared  as  much  j  for  he  con- 
ceived fuch  a  Charge  could  not  be  impofed  but 
by  Parliament  •,  in  which  one  of  his  Brothers 
j  agreed  with  him,  and  four  others  diffented  in 
fome  Particulars :  But  the  greateft  Part  feem- 
Pp  ing 
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i<^3 7.  ing  refolved,  and  it  being  faid  to  be  u- 
i5^ar- 1-  fua],  for  the  leffer  Number  to  fubfcribe  where 
there  was  a  Difference  5  and  it  being  agreed, 
that  this  Subfcription  would  not  bind  them,  if 
it  fhould  afterwards  come  judicially  before  them  • 
and  being  affured,  his  Majefty  fhould  be  ac- 
quainted which  of  them  diffented,  he  did  con- 
fent  to  fubfcribe  :  But,  this  being  before  he  had 
Searched  the  Precedents^  or  heard  any  Argu- 
ments, he  did  not  hold  himfelf  bound  by  that 
Opinion  ;  and,  if  he  had  been  once  of  that 
Opinion,  yet,  upon  better  Advice,  he  thought  it 
no  Shame  to  retract  it. 

Then  he  proceeded  to  his  Argument,  and  ob- 
ferved,  that  this  was  the  firft  Writ  fince  the 
Conqueft,  that  ever  iffued  to  an  Inland  Coun- 
ty, to  prepare  a  Ship  with  Men,  &c.  for  ought 
appeared  by  any  Record  ;  and,  where  there  was 
no  Precedent,  according  to  Littleton,  the  Law 
would  not  allow  of  any  fuch  Writ. 

The  King,  he  admitted,  might  grant  Tolls, 
Fairs,  Pontage,  Piccage,  Murage,  &c.  which 
were  for  the  Good  and  Eafe  of  the  People, 
and  the  Profit  of  thofe  who  took  the  Benefit 
thereof,  and  where  the  Sums  were  fmall  and  rea- 
fonable ;  but  if  they  were  great  Sums,  the 
Law  adjudged  them  void.-  As  to  the  Cafe  of 
an  Inundation,  the  King  alfo  might  by  his 
Commiffion  caufe  all  thofe  who  had  Lands,  or 
Commons,  in  the  Level,  to  be  contributory  to 
the  Sea- Walls  :  But  this  could  not  be  laid  upon 
a  Town,  or  County,  in  general  j  only  on  fuch 
particular  Men  as  might  have  Lofs,  or  Benefit 
thereby  ;  and  this  was  to  be  fettled  by  a  Jury ; 
and  fo  it  was  at  this  Day  on  a  Commiffion  of 
Sewers-  10  Coke  142.  The  Cafe  of  the  Ifle  of 
Ely. 

And,  whereas  it  was  alledged,  that  this 
Charge  was  impofed  for  the  Publick  Safety, 
and  every  one  reaped  an  Advantage  by  it  ;  he 
did  admit,  that  in  cafe  of  imminent  Danger, 
there  muft  be  a  Defence  made,  by  every  Man 
in  Perfon,  when  the  King  commanded  it :  Eve- 
ry Man  was  bound  perfe  &  fua  to  defend  the 
Kingdom.:  But  the  laying  a  Charge  on  the 
Kingdom,  either  for  making  or  preparing  Ships, 
or  levying  Money  in  lieu  thereof,  was  not  to  be 
done  but  in  Parliament :  If  this  Writ  was  al- 
lowed, no  Man  could  tell  what  his  Charge 
might  be:  And,  though  his  Majefty  would  ufe 
his  Power  moderately,  Judges  in  their  Judg- 
ments were  to  have  regard  to  future  Times  : 
Danegelt  was  firft  inftituted,  on  Neceffity,  to 
defend  the  Kingdom  from  the  Ravages  of  the 
Danes  ;  and,  though  it  was  at  firft  but  10000/. 
within  two  hundred  Years  it  encreafed  to 
48000  L  and  who  knew  what  Bounds  this 
would  have  ? 

Tonnage  and  Poundage,  it  appeared,  where 
granted  in  the  Reign  of  King  James,  that  the 
Crown  might  have  Money  in  Bank  for  the  De- 
Fence  of  the  Sea  ;  and  thofe  Duties  were  taken 
now,  and,  he  prefumed,  applied  to  the  fame  Ufe. 
The  leaving  it  to  the  Sheriff,  to  tax  the  Peo- 
ple at  Pleafure,  he  held  alfo,  to  be  illegal  ;  it 
ought  to  be  done  by  a  Jury,  as  in  the  Cafe  of 
Sea- Walls  :  And,  though  it  had  been  doubt- 
ful by  the  Common-Law,  whether  fuch  a 
Charge  might  be  impofed  by  Writ  *  yet,  fince 
the  Statutes  de  Tallagio  non  concedendo,  and  the 
other  A&s  that  had  been  made,  declaring,  that 
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no  Impofitions  could  be  laid  on  the  Subject,  1^37. 
but  in  Parliament  5  the  King  could  not  charge  { 3 J^*r.  I. 
his  Subjects  without  their  Confent :  Befides,  the  ' 
Queftion  was  only  upon  the  Writ  of  the  4th  of 
Auguft  ;  for  the  Writ  of  Mittimus  reciting,  that 
Salus  Reipublica  periclitabatur  was  ifiued  a  Year 
and  a  half  after  the  Writ  of  the  firft  of  Auguft, 
and  confequendy  could  not  help  it :  Nor  was 
this  notified  to  the  Sheriff,  or  the  Inhabitants  of 
the  County^  to  induce  them  to  provide  a  Ship  ; 
it  was  only  a  Notification  to  the  Barons  of  the 
Exchequer,  fhewing,  that  this  was  the  Reafon 
of  iffuing  the  former  Writ :  Nor  was  it  posi- 
tively affirmed,  that  there  was  any  Danger  5 
but  only  faid,  §)uia  datum  eft  nobis  intelligi  that 
Pirates  had  done  Mifchief :  He  obfcrved  fur- 
ther, That  untrue  Suggeftious  were  frequent- 
ly inferted  in  Writs  and  Patents,  which  did 
not  effect  the  King's  Confcience:  The  Law 
ever  imputed  them  to  thofe  whb  mifinformed 
the  King,  and  thruft  in  fuch  Suggeftions  ;  and 
therefore  all  Patents,  granted  on  untrue  Suggef- 
tions, were  void :  He  admitted  that,-  on  a  fud* 
den  Danger,  the  King  might  command  Men 
from  all  Parts  of  the  Kingdom,  for  the  Com- 
mon Safety  •,  but  he  could  not  command  the 
Money  out  of  his  Subjects  Pockets,  by  diftrain- 
ing  their  Goods,  or  imprifoning  their  Perfons, 
he  conceived. 

If  any  Dangers  were  apprehended  from  a- 
broad,  by  the  Confederacies  of  Foreign  Powers 
againft  the  Kingdom,  there  would  be  Time  e- 
nough  for  affembling  the  Parliament,  which, 
by  the  Inftitutions  of  King  Alfred,  was  to  af- 
femble  twice  a  Year ;  and  by  fome  Statutes  made 
in  the  Reign  of  Edw.  III.  a  Parliament  was  to 
be  holden  once  a  Year,  and  oftner,  if  need  re- 
quired :  And  as,  in  this  Cafe,  there  were  fe- 
ven  Months  between  the  Tefte  of  the  Writ  and 
the  Rendezvous  appointed,  there  was  Time  for 
a  Parliamentary  Supply  -,  and  it  was  not  to  be 
prefumed  a  Parliament  would  have  refufed  to 
contribute  what  was  fit  for  their  own  Safety  and 
Defence. 

He  admitted,  if  a  Statute  was  made,  that  the 
King  fhould  not  defend  the  Kingdom,  it  would 
be  void  j  but,  a  Statute  that  Money  fhould  not 
be  levied,  or  Men  compelled  to  build  Ships, 
without  Confent  of  Parliament,  would  be  a 
good  Law,  and  agreeable  to  Reafon :  The 
King  might  reftrain  himfelf  from  laying  any  fuch 
Charge  on  the  People  ;  "and  he  was  a  Prince  of 
that  Juftice  and  Piety,  that  he  would  not  do  it, 
if  he  was  truly  informed  it  was  againft  Law. 
The  principal  Fault,  therefore,  was  in  thofe 
who  devifed  thefe  Writs,  and  in  his  Judges, 
who  declared  they  wese  lawful.  He  would  noc 
fpeak  againft  the  King's  Prerogative,  he  faid  ; 
they  were  fworn  to  maintain  it  ;  but  if  this 
Charge  was  againft  Common  Law,  and  againft 
fo  many  Statutes,  then  there  was  no  fuch  Pre- 
rogative. The  King  could  do  no  wrong  was  in- 
deed, a  Maxim  in  our  Law  ;  for  the  Wrong 
was  imputed  to  thofe  who  advifed  and  executed 
it,  and  not  to  the  King,  who  might  be  abufed 
by  filfe  Suggeftions. 

Royal  Power,  he  admitted,  might  be  ufed 
in  Cafes  of  Neceffity  and  imminent  Danger, 
when  ordinary  Courfes  would  not  avail;  as  in 
a  Rebellion  or  fudden  Invafion  :  In  fuch  Cafes 
Martial  Law  might  be  ufed,  they  were  not  to 
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i6S7«  flay  for  legal  Proceedings.  But  in  Times  of 
Ui^vj  Peace'  and  n0  extremc  Neceffity,  legal  Courfes 
t/"vv''  were  to  be  ufed,  and  not  Royal  Power.  That 
the  King  being  impowered  to  command  all 
Perfons  in  the  Kingdom  to  the  Defence  of  the 
Sea  Coafts,  and  to  prefs  all  Shipping  for  the 
Guard  of  the  Sea  in  Time  .of  Danger  ;  thefe 
had  ever  been  deemed  fufficient  againft  any 
Power  whatever;  and  there  was  no  Neceffity  of 
iffuing  Writs  to  every  County  of  England  to 
prepare  Ships  at  their  own  Charges  In  the 
23d  Year  of  Edw-.  I.  the  French  King  prepared 
a  Navy,  the  Roll  fays,  to  invade  the  Kingdom, 
Et  Lbiguam  Anglicanam  de  terra  delere,  to  blot  out 
the  EngHJh  Name  ;  whereupon^  the  King  com- 
manded all  Ships  and  Men  with  Arms,  to  be  in 
a  readinefs  ;  and  the  like  Commands  were  iffu- 
ed  in  the  Reigns  of  Edw.  Ill;  Hen.  IV.  and 
Hen,  VIII. 

And  if  fuch  a  Charge  might  be  laid  on  Mari- 
time Places,  yet  he  held  it  was  not  legal  to 
charge  Inland  Places,  nor  was  there  any  Prece- 
dent for  it  •,  the  Law  did  not  require  Impoffi- 
bilities :  This  County  had  neither  Ships  nor 
Mariners;  they  were  converfant  in  Hufbandry, 
and  fcarce  ever  faw  a  Ship  j  and  they  were  not 
obliged  to  look  for  Mariners  in  another  Coun- 
ty. When  Writs  had  been  awarded;  therefore, 
to  inland  Towns,  fuppofing  them  to  be  mari- 
time, they  had  been  difcharged  when  the  Truth 
appeared:  He  had  diligently  perufed  the  Re- 
cords, he  faid;  and  did  not  find  any  Precedent 
of  a  Writ  fent  to  a  Sheriff  of  an  Inland  County, 
to  command  their  building  a  Ship  at  the  Charge 
of  the  County; 

There  had,  indeed;  been  Writs  fent  to  the 
Maritime  Towns,  to  provide  Ships  and  Mari- 
ners, and  fend  them  to  the  Place  of  Rendez- 
vous in  the  Time  of  Danger  •,  but  even  thofe 
were  moft  commonly  at  the  King's  Charges, 
though  fometimes  at  the  Charge  of  the  Ports 
and  the  adjacent  Towns  ;  which,  he  fiippofed, 
occasioned  the  making  the  Statute  of  14  E*dwlll. 
Cap.  i;  After  which  there  was  but  one  Record 
of  fuch  a  Writ  iffued  to  a  Maritime  Town,  ex- 
cept thofe  iffued  1  Hen.  IV.  which  were  com- 
plained of  and  recalled. 

Then  he  proceeded  to  fhew,  that  the  Mo- 
tives in  the  Writ  were  infufficient  for  the  com- 
manding a  Royal  Navy  to  be  equipped  :  In 
former  Times  the  Inducements  mentioned  in 
the  Writs  were,  That  great  Princes,  in  open 
Hoftility,  had  provided  great  Navies  and  Armies 
to  invade  the  Kingdom  ;  but  that  fuch  Prepara- 
tions fhould  be  made  againft  Pirates  was  never 
known  ;  againft  thefe  the  Vice- Admiral  with  a 
fmall  Squadron  was  ufually  employed,  and  not 
the  grand  Fleet.  There  was  no  Fear  of  lofing 
the  Dominion  of  the  Sea  from  any  Force  that 
Pirates  could  raife,  much  lefs  that  every  Coun- 
ty fhould  be  charged  to  fend  out  Ships  againft 
them  ]  and  the  Command,  to  provide  Wages  for 
the  Mariners  for  twenty-fix  Weeks  after  the  Ren- 
dezvous, was  ftill  more  illegal :  Thofe  who  held 
by  Knights  Service  were  obliged  to  be  at  their 
own  Expences  but  forty  Days.  And  In  feveral 
Commiflions  of  Array  that  had  been  iffued,  the 
People  were  to  be  at  the  King's  Charges  after 
marching  out  of  their  refpe&ive  Counties  ;  this 
Affeffment,  therefore,  being,  entire,  as  Well  for 
Wages  as  other  Charges*  was  utterly  illegal. 


Nor  was  the  Command  to  affefs  Men  at  the  i<S37- 
Sheriff's  Difcretioaj  warranted  by  any  Prece-  I?Car.-1- 
dent ;  a  Power  given  to  Sheriffs  to  imprifon  t/-v"vj' 
Men  was  illegal.  No  Man  was  to  be  arrefted, 
or  his  Goods  feized,  contrary  to  Magna  Cbarta, 
as  appeared  from  feveral  Statutes  that  had  been 
cited  ;  and  yet  by  colour  of  this  Writ,  the 
Sheriff  might  imprifon  any  Man,  even  a  Peer. 
He  held  alfo  that  the  Certiorari  being  awarded 
to  the  late  Sheriff,  was  wrong  awarded  ;  for  all 
Writs  ought  to  be  dife&ed  to  the  prefent  Sheriff, 
requiring  him  to  demand  of  the  late  Sheriff, 
what  was  done  upon  the  former  Writ ;  and  the 
Scire  Facias  therefore  grounded  upon  it  was  not 
good ;  nor  did  the  Scire  Facias  fheW  to  whom 
the  twenty  Shillings  was  to  be  paid,  and  confe- 
quently  was  infufficient.  Upon  the  whole  he 
concluded,  that  no  Judgment  could  be  given  to 
charge  the  Defendant. 

Sir  William  Jones,  another  of  the  Juftices  of  The  Judg- 
the  King's-Bench,    then  proceeded   to   gjve  hhme^?ts^ 
Judgment,    together  with  his  Reafons  for  it.  w^3"1 
He  laid  the  Queftion  was  not,  Whether  the Jones* 
King  could  draw  this  into  a  perpetual  Charge, 
for  it  was  founded  upon  a  Fear  of  Danger, 
and  when  that  ceafed,  the  Tax  muft  likewife 
ceafe.    Bro.  tit'  Protet7ion.  it  was  held  the  King 
could  not  grant  a  Protection  for  three  Years, 
but  he  might  renew  it  every  Year,  as  there  was 
Occafioh  :  So  here  the  King,  upon  an  emergent 
Occafion,  might  command  Ships ;  but  he  cadld 
not  make  the  Charge  perpetual,  becaufe  the  Oc- 
cafion might  ceafe. 

They  had  already  delivered  their  Opinions, 
he  faid,  in  this  Cafe,  and  fubferibed  them  :  As 
for  his  Part,  he  was  an  old  Man,  ready  to  drop 
into  the  Grave,  his  Tongue  and  his  Heart, 
therefore,  fhould  go  together.  He  declared  he 
was  ftill  of  the  Opinion  he  fubferibed^  he  faw 
no  Reafon  to  recede  from  it ;  he  thought  the 
Grounds  of  Law  and  Nature  fupported  it ;  for 
thefe  were  undoubted  Maxims  ;  Solus  populi  fu- 
prema  lex.  Qui  fentit  commodum,  /entire  debet  C5* 
onus.  Quod  omnes  tangit,  ab  omnibus  debet  fuppor- 
tari.  So  that,  when  there  was  imminent  Danger^ 
the  Charge  of  Defence  ought  to  be  laid  on  the 
whole  Kingdom,  which  was  not  denied  by  the 
Defendant's  Council.  Indeed,  it  was  not  every 
Fear  or  Rumour  that  could  draw  this  Burthen 
upon  the  Subject ;  but  fuch  aDanger  as  the  King  in 
his  Judgment  declared  did  require  a  fpeedy  De- 
fence ;  he  was  fole  Judge  of  the  Danger,  and 
how  to  prevent  and  avoid  it :  And  if  the  King 
was  by  Law  to  defend  the  Kingdom,  he  might 
certainly  lay  a  Charge  in  order  to  it;  for,  if  he 
could  not,  how  jhould  he  defend  his  People.  The 
King  was  by  Law  the  Protector  of  the  PerfonSj 
Lands,  and  Goods  of  his  Subjects ;  he  had  a 
Prerogative  in  them  for  this  End,  not  for  his 
own  Profit.  The  King  could  not  cut  any  Man's 
Woods,  or  dig  Gravel  in  his  Lands,  for  his 
private  Ufe  ;  but  for  the  pnblick  Good  he 
might;  and  even  erect  Fortifications  on  any 
Man's  Lands.  And  though  the  King  could 
not  command  any  Man  to  build  his  own  Pa- 
lace, yet  he  might  command  Pontage,  Mu- 
rage, £s?f .■  which  were  for  the  Subject's  Bene- 
fit j  and  in  the  firft  Year  of  King  James  a  Du- 
ty was  laid  upon  Merchandize,  without  Confent 
of  Parliament,  it  being  in  a  Cafe  of  Neceffity, 
and  for  the  public  Good. 

The 
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1(J?7-  The  Objections  he.obferved  were  many,  and 
r?Si^.'his  Brother  Crooke  had  doubled  and  redoubled 
them:  Brother,  continued  he,  We  fit  next  one 
another,  antient  Judges,  though  of  different 
Opinions  ;  I  fpeak  according  to  my  Confcience, 
as  you  have  done  according  to  yours  •  you  fay, 
by  the  Laws  of  this  Kingdom,  the  Subjects 
have  a  Property  in  their  Goods,  fo  that  without 
their  Confent  they  cannot  be  taken  away.  I 
anfwer,  This  does  not  trench  upon  their  Pro- 
perties :  If  this  be  a  lawful  Prerogative,  how 
is  the  Subjects  Property  invaded  ?  The  Law  an- 
nexed this  Charge  to  ,the  Lands  and  Goods  of 
the  Subject  from  the  Beginning,  and  made  them 
liable  to  it  by  tacit  Condition.  He  would  not 
have  Men  clamour,  therefore,  he  faid,  as  if  the 
Subject  was  divefted  of  the  Property  of  his 
Goods  •,  when  the  Duty  was  to  be  applied  to 
the  Defence  of  the  Kingdom,  in  which  his  own 
was  included. 

He  faw  no  Reafon  why  a  Difference  fhould 
be  made  neither  between  Inland  and  Maritime 
Places,  fince  the  Kingdom  was  one  entire  Bo- 
dy, and  it  was  for  the  common  Defence  j  the 
King  might  unite  an  Inland  to  a  Maritime 
County-  and,  before  the  Divifion  of  Counties, 
the  Charge  was  general,  all  over  the  Kingdom. 
And  whereas  it  was  urged,  that  it  would  be  a 
great.  Inconvenience,  if  the  King  might  charge 
when  and  what  he  pleafed  by  this  Writ,  he 
anfwered,  as  the  Law  repofed  this  Truft  in  his 
Majefty,  it  was  not  to  be  prefumed  he  would 
require  it  of  his  Subjects,  when  there  was  no 
Occafion. 

It  .had  been  objected  farther,  that  Dr.  Cfwel 
and  Dr.  Manwaring  had  been  cenfured  by  Par- 
liament for  the  like  Tenets  ;  but  this  was  a 
Miftake.  He  acknowledged  they  were  deferved- 
ly  cenfured  and  punifhed ;  ^  for  Coivel  afferted, 
that  the  King  might  make  Laws  without  a  Par- 
liament, and  wrote  againft  the  Common  Law  : 
And  Dr.  Manwaring,  in  two  Sermons,  main- 
tained, that  the  King  was  not  bound  to 
obferve  the  Laws  •,  that  the  Rights  and  Liber^ 
ties  of  the  Subject  were  at  his  Difpofal ;  and 
that  the  Authority  of  Parliament  was  not  ne- 
ceflary  for  levying  Subfidies  :  Whereas  the.pre- 
fent  Queftion  was,  Whether  the  .King  could 
not  command  the  Subject  to  provide  Ships,  for 
the  Defence  of  the  Kingdom,  in  Time  of  Dan- 
ger ? 

He  held  alfo,  that  no  general  Words,  in  a 
Statute  could  extend   to   take  away  the  King's 
Prerogative  ;  for,  if  they  could,  the  Aids  for 
making  the   King's  Son    a  Knight,    and  for 
marrying  his  Daughter,  would  have  been  taken 
away,  which  it  was  admitted  they  were  not. 
His  Brother  Crawley  held,   that  even  fpecial 
Words  in  an  Act  of  Parliament  would  not  take 
away  the  King's  Prerogative  of  defending  his 
Subjects.     Aud  he  heard  it  refolved  in  Parlia- 
ment,^ in  the  firfl  Year  of  King  James  I.  when 
a  Motion  was  made  for  diffolving  the  Tenures 
by  Knights  Service,   that  fuch  an  Act  would 
have  been  void,  becaufe  they  were  inherent  in 
the  Crown,  for  the  Support  and  Defence  of  the 
State  •,  and  2  Hen.  VII.  an  Act  to  reftrain  the 
King's  Non  objiante,    to  difpenfe  with   penal 
Laws,    as  not  to  pardon  Murder,    was  held 
void.     He  was  of  Opinion  alfo,  that  the  Re- 
cord expreifed  fufficient  Caufe  for  the  Crown  to 


require  this   Aid.     If  the  King  afHrmed  there    16?  7- 
was  Danger,  this  was  not  traverfable,  and  had  **  Car  r 
he  faid  no  more  than  pro  defenfwne  Regni,    it  V-/"v"Vi'' 

had  been  fufficient.  He  gave  Judgment, 
therefore,  that  Mr.  Hampden  fhould  be  charg- 
ed with  the.  twenty  Shillings,  provided  none  of 
■it  came  into  the  King's  Purfe. 

Sir  Richard  Hutton,    one  of  the   Juftices  ofVheJudg- 
the  Common- Pie  as,  delivered  his  Opinion  next.  me"*°fS'r 
He  held,  that  this  Charge  could  not  be  impofed,  Hu^ 
but  by  Parliament :  It  was  againft  Magna  Char-    U"°a 
ta,  and  the  other  Statutes  made  in  Confirma- 
tion of  it  •,  which,  he  conceived,  fo  fecured  the 
Subjects  Property,   that  it  could  not  be  touched 
without  an  Act  of  Parliament.     He  cited  For- 
tefcue  alfo,  who  faid,  in  his  9th  Chapter,  That 
the    King  could   not    alter  any   Law :     He 
governed   his  People,  not  only  by  Royal,  but 
by  Politick  Power  ;  and  could  lay  no  Charge 
on  them,  but  in  Parliament. 

It  had  been  objected,  indeed,  that  this  Royal 
Power  was  fo  inseparable  from  the  Prerogative, 
that  an  Act  of  Parliament  could  not  take  it  a- 
way  :  And,  he  confeffed,  there  were  fome  fuch 
infeparable  Prerogatives  ;  as  the  Tenure  in  Ca- 
pite,  which  the  King  could  not  releafe :  And, 
when  a  Law  was  propofed,  for  the  taking  away 
the  Court  of  Wards,  in  the  Reign  of  King  James, 
it  was  held,  it  would  be  a  void  Law  :  An  Act 
of  Parliament  alfo,  that  the  King  fhould  not 
defend  the  Kingdom  ;  or,  that  he  fhould  have 
no  Aids  ■  of  the  Subject  towards  the  Defence, 
fuch  Acts  would  not  be  binding,  becaufe  they 
were  againft  natural  Reafon  :  But  here  the  King 
was  not  restrained  from  laying  a  Charge,  but 
only  tied  to  one  Means  j  (viz.)  to  do  it  by  Par- 
liament :  He  did  not  fee,  but  Banegelt  might 
have  been  raifed  now,  as  well  as  formerly,  if  it 
had  not  been  for  the  Statutes  that  had  been  cited ; 
but,  fince  thofe  Statutes,  he  held  no  Money 
could  be  levied  on  the  Subject  but  by  Parlia- 
ment. As  for  Pontage,  Murage,  &c.  the 
Law  alldwed  them,  becaufe  the  Subject  had  a 
particular  Benefit  by  them. 

.  And  although  it  had  been  alledged,  that  in 
this  Cafe  there  was.  no  Money  to  be  paid  by 
the  Subject,  but  only  a  Ship  provided  by  the 
Sheriff;  and  it  was  admitted  that,  if  the  Writ 
had  been  to  levy  Money,  it  would  have  been 
void ;  it  did  not  appear  by  the  Record,  that  any 
Ship  was.  provided  •,  and  if  fo,  a  Writ  could 
not  iffue  againft  the  Defendant  for  Difobedience : 
Befides,  it  was  known  to  all  the  World,  that 
not  Ships,  but  Ship-Money,  was  wanted.  If  a 
Ship  had  been  alledged  to  have  been  built,  it 
might  have  been  traverfed  ^  but  as  the  Cafe  was, 
Mr.  Hampden  could  do  nothing  but  demur. 
He  confeffed, ;  he  had  fubfcribed  the  Refolution, 
with  the  reft  of  the  Judges  -,  but  his  Opinion 
was  always,  againft  it.  He  figned  in  Conformi- 
ty to  the  greater  Number,  as  was  ufual :  And 
though  they  had  been  of  Opinion,  theKing  might 
1  charge  the  Subject,  in  cafe  of  a  general  Danger, 
they  never  meant  a  Danger  from  Pirates.  He 
was  ftill  of  Opinion  that  in  Time  of  War,  when 
an  Enemy  was  in  the  Field,  the  King  might 
ufe  his  Subjects  Goods,  but  not  elfe.  In  the  lat- 
ter End  of  Queen  Elizabeth's  Reign,  her  Ma- 
jefty defired  a  Benevolence,  and  Money  was 
gathered  even  in  the  Inns  of  Court ;  he  himielf 
paid  twenty  Shillings:   But  when  the  Queen 
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i<*57-  was  informed  by  the  Judges  j  it  was  againit 
15  Car.  I-  Law^  fhe  ordered  the  Money  to  ;be  repaid; 
L^v^>^!  and  he  received  his  twenty  Shillings  again. 

He  held,  daere  was  not  a  fufficient  Danger 
expreffed  in  the  Writ ;  and  the  Mittimus,  which 
iffued  almoft  two  Years  afterwards-,  wherein  it  was 
laid,  Salus  regni periclitabatur,    could  not  make 
that  legal  which  was  not  &  ab  initio, ;.  no  fubfe- 
quent  Matter  could  help  it:  The  Power  given 
to  the  Sheriff  alio,,  to    imprtfon  and   dcftrain 
thofe  who  refufed,  was  againit  Magna  Chart  a. 
And   the  commanding   the    Sheriff    to    affefs 
Men,  he   conceived,    was  illegal  •,    becaufe   it 
made  him  both  Judge  and  Party,  if  he  was  to 
pay  any  thing  for  his  own  Eftate. :  Nor  could 
the  Scire  facias  be  awarded  to  one  who  was  not 
Sheriff  at  that  Time  :  The  Money  alio  was  direct- 
ed to  be  raifed  byDiftrefs,  or  Imprifonment,  and 
confequently    could  not  be    raifed  by  Scire  fa- 
cias.    He  admitted,  the  King  might  lay  Du- 
ties on  Merchandize,  becaufe  he  defended  the 
Merchants  from  Pirates.  In  K'mgjames's  Reign 
five    Shilling   a  Ton  was  laid  upon  Currants, 
Judgment  a°d  adjudged  legal  :  But,  as  this  Cafe  was,  he 
for  the De- held,  both  as  to  Matter  and  Form,  that   they 
fendant.     could  not  give  Judgment  for  the  King. 
Sfhejudg-      Six  Humphrey-  Davenport,  Lord  Chief  Baron 
mentofSir  of  the  Exchequer,  in  his  Argument  on  this  Sub- 
Hhre"       Je<^'  k^'  That,  according  to  what  he  under- 
Daven-     ftood  of  the  Laws  of  England,  Judgment  ought 
port,  Lord  to  be  given   for   the  Defendant  ;  for  when   he 
Chief  Ba-    confidered  the  firft  Command  in  the  Writ  of  the 
ton'-  4th  of  Auguft,  That  the  County  fhould  prov/'de 

a  Ship  at  their  own  Charge,  and  the  fecond,  for 
Taxation  ;  the  one  feemed  repugnant  to  the 
other :  For  the  firft  Command  was  general  to 
all,  and  by  the  laft,  a  Power  was  limited  to 
particular  Perfons,  the  Sheriffs,  Bailiffs,  &c. 
who  muft  be  exempted  from  the  firft  general 
Charge,  becaufe  they  could  not  affefs  themfel  ves  | 
it  ought  to  have  been  done  by  a  Jury,  per  fa- 
cramentum  proborum  hominum.  The  firft  Act 
which  the  Sheriff  was  commanded  to  do,  he 
conceived,  was  by  the  fecond  Power  difcharged  • 
and,  as  thefe  Powers  did  not  cohere,  they  were 
not  warranted  by  Law. 

Where  Things  were  reduced  to  a  Certainty 
by  the  King's  Courts,  indeed,  the  Sheriff  might 
execute,  take  a  Man's  Goods,  or  imprifon 
him  ;  but,  where  there  was  an  Uncertainty,  the 
Law  had  annexed  to  his  Office  a  Method  of  re- 
ducing them  to  a  Certainty  ;  namely,  by  a  Ju- 
ry, as  in  the  Cafe  of  Partition  by  Parceners, 
&c.  he  was  to  impannel  a  Jury,  to  make  an  e- 
qual  Partition. 

He  was  of  Opinion,  the  Tax  was  very  fit  to 
be  be  impofed  in  a  Time  of  Danger  j  but, 
that  fecond  Power  given  to  the  Sheriff,  to  free 
himfelf  and  lay  it  on  others,  was  not  good.  | 

He  did  not  think  the  Incurfions  of  Pirates  a 
fufficient  Caufe  for  fuch  an  Armament  j  but, 
as  to  thofe  Expreffions  in  the  Writ,  §>uia  da- 
tum eft  nobis  intelligi :  Ut  informatur  :  Vulgaris  eft  Op- 
timo opinio :  Rumor  eft,  &V.  they  were  well  enough, 
according  to  the  Precedents  :  The  King  need 
not  declare,  how  he  knew  it,  fo  he  declared, 
the  Kingdom  was  in  danger  ;  he  was  the  fole 
Judge  of  it,  and  his  Certificate  was  not  tra- 
verfable.  And,  he  obferved  further,  that  the 
prcedones  mentioned,  when  Danegelt  was  given, 
were  not  ordinary  Pirates,  but  .fuch  Powers  as 
No.  5. 


endangered  the  whole  Kingdom  :  That  Tax  i<>?7- 
therefore  was  juftly  impofed  to  repel  the  Danes,  *3  Car- I; 
who  were  common'  Enemies  ;  but  he  held,  it  c->rv>a 
Was  taken  away  by  the  Statute  of  Edvj.  L  and 
the  other  Acts  that  had  been  cited.  He  was  in 
doubt  alfio,  whether  the  Certiorari  and  Mitti- 
mus could,  revive  the  firft  Writ,  which  was.  not 
returnable,  and  never  executed,  according  to 
the  Tenor  of  it,  within  the  Time  prefixed. 
The  Nature  of  a  Writ  not  returnable  was,  to 
command  a  pofrtive.  Thing  to  be  done  within 
a  certain  Time  j  and,  if  it  was  not  done  ac- 
cordingly j  there  was  an  end  of  the  Force  of 
that  Writ:  So  here,  the  Power  given  to  the  She- 
riff, not  being  executed  within  the  Time  pre- 
ferred, could  not  be  renewed ;  the  Mittimus, 
in  which  diofe  Words  Salus  Regni  periclitaba- 
tur are  inferted,  could  not  revive,  or  inforce 
the  Commands  of  the  firft  Writ;  it  was  no 
more  than  a  Suggeftion,  upon  which  a  Scire  fa- 
cias could  not  illue. 

Again  :  This  Money  was  appropriated  to 
the  preparing  a  Ship  5  but,  it  did  not  appear  a 
Ship  was  built,  a  Collector  appointed,  or  any 
Act  done  relating  to  it ;  therefore,  how  could 
they  give  Judgment?  The  Scire  facias  was  for 
Mr.  Hampden  to  fhew  Caufe,  why  he  :  fhould 
not  pay  the  Sum  impofed  on  him  :  Butt,  to 
whom  the  Money  fhould  be  paid,  k  did  not  ap- 
pear ;  and,  therefore,  he  did  not  fee  how  the 
Defendant  could  be  charged  with  it. 

As  to  the  grand  Queftion,  he  ftill  held^  That 
where  the  Kingdom  was  actually   in  Danger, 
or  in  Expectation   of  Danger,   and    the  fame 
was  expreffed  in  the  King's  Writ,  his  Majefty 
might  charge  his  Subjects  without  a  Parliament, 
for   the   Defence   of  it  •  and  he  was   the   fole. 
Judge  thereof:  But,  if  the  Danger  was  not  fo 
imminent,  and  a  Parliamentary  Advice  might 
be  had,   then  the  Charge  could  not  be  legally 
impofed  without   a   Parliament :    And,   as  to  Judgment 
the  Mandates  in  the  Writ  of  the  4th  of  Auguft,  forther>e- 
were   not  good,    they  could  not  give  Judg-^     *'* 
ment  to  charge  the  Defendant. 

Sir  John  Finch,  Lord   Chief  Juftice   of  tht.<fhe  Judg- 
Common-Pleas,  proceeded  to  give  his  Judgment  ment  of 
next:  But,  before  he  entered  on  the  Merits  of thef°r<* 
the  Caufe,  he  fhewed  by  what  Steps  it  was  brought  ti/eFmch 
into  the  Exchequer  Chamber.      He  faid,  the  firft 
Writs  were  iffued  to  the  Maritime  Places  and 
Poft-Towns,  the  20th  of  Oclober,  in  the  10th 
Year  of  the  prefent  King  j  and,  that  his  Ma- 
jefty relied  very  much  on  the  Opinion  of  the 
late  Attorney-General,  Mr.  Noy,  in  it. 

That  the  Precedents  were  brought  to  the 
Chief  Juftices,  and  the  Chief  Baron,  who  ha- 
ving diligently  perufed  them,  did  give  it  .under 
their  Hands,  that  the  Dominion  of  the  Sea  be- 
longed to  the  King ;  he  was  the  fole  Proprie- 
tor thereof,  and  the :  Defence  of  it  belonged  to 
his  Majefty  :  That  the  Cinque-Ports  had  been 
required,  heretofore,  to  provide  fuch  a  Num- 
ber of  Ships,  of  fuch  Burthen  as  Occafion  re- 
quired :  As  to  the  Time,  Place,  and  continu- 
ance of  their  Attendance,,  it  was  at  the  King's 
Pleafure. 

That,  afterwards,  the  Danger  growing  ge- 
neral, and  his  Majefty  conceiving  it  unreafonable, 
that  the  Maritime  Places  fhould  bear  all  the 
Charge,  where  the  whole  Realm  was  interefted, 
he  required  the  Opinion  of  the  Lord  Chief  Ba- 
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ron,  and  himfelf,  concerning  it ;  and  they  de- 1  Safety  :  Something  muft  be  fpared,  and  employ-    i<??7- 
livered  their  Opinion,  firft  verbally,  That,  where  led,  for  the  Security  of  the  reft;  and  the  In-  f3  °F% 


the  whole  Kingdom  was  in  Danger,  the  Charge 
ought  to  be  borne  by  all  his  Subjects :  And 
Writs  being  ordered  accordingly,  that  to  the 
Sheriff  of  Bucks  was  ifTued  among  the  reft. 

Afterwards,  the  Legality  of  thefe  Writs  being 
queftioned,  his  Majefty  required  the  Opinion  of 
every  one  of  the  Judges  feparately  •,  and  every 
one,  by  himfelf,  delivered  his  refpective  Opi- 
nion under  his  Hand  :  Particularly  Judge  Crooke 
fubfcribed  fingly  by  himfelf  $  and,  where  Opi- 
nions were  fo  delivered,  he  conceived,  they  ought 
to  produce  very  good  Grounds  for  varying  from 
them  :  And  he  affirmed,  thofe  Opinions  were 
fp  delivered,  that  no  one  Judge  knew  the  Opi- 
nion of  the  reft.  That  the  2d  of  February, 
163^,  his  Majefty  fenta  Letter  to  all  the  Judges, 
to  have  their  Opinions  together  ;  to  which  they 
returned  their  Anfwer  the  feventh  :  That  the 
Judges,  Hutton  and  Crooke,  did  then  agree,  the 
King  was  fole  Judge  of  the  Danger  :  (Though 
Crooke  had  faid  nothing  of  this  in  his  Argument, 
and  Hutton  nothing  againft  it : )  But,  they  all 
declared,  they  did  not  deliver  thofe  Opinions 
as  binding  •,  nor  did  his  Majefty  require  they 
fhould  :  However,  they  were  foon  after  pub- 
lifhed. 

Then  he  proceeded  to  the  principal  Points, 
and  faid,  he  was  of  Opinion,;  that  the  Danger 
to  the  whole  Kingdom  ought  to  be  expreifed 
clearly  ,ih  the  Writ  of  the  4th  of  Auguft :  But 
then  he  conceived  the  Words  datum  eft  nobis 
intelligi,  certain  enough ;  it  was  fufficient  that 
the  King  knew  the  Danger  :  And  he  obferved, 
there  were  not  only  Dangers  mentioned  from 
Pirates,  but  from  the  neighbouring  Powers  en- 
gaged in  War  •,  for  the  Words  in  the  Writ 
were,  Confideratis  periculis  quce  undique  hisguer- 
rinis  temporibus  imminent*,  it  a  quod  nobis  i£  fub- 
ditis  noftris  defenfionem  maris  &  Regni  noftri  omni 
feftinatione  qua  poterimus  convenit,  &c.  And  it 
might  have  been  well  enough  without  the  Pre- 
amble :  The  King  need  not  declare  the  parti- 
cular Danger. 

And,  though  it  had  been  objected  by  the 
Juftices,  Hutton  and  Crooke,  that  the  Writ  was 
in  effect,  to  raife  Money,  and  not  to  build  a  Ship  ; 
he  put  the  Cafe*  if  either  of  them  was  to  find 
a  light  Horfe  and  Arms,  if  he  had  none,  he 
muft  hire,  or  buy  them  with  his  Money  ;  but 
yet,  the  Charge  was  not  for  Money,  but  for 
finding  a  light  Horfe  ;  and  the  requiring  the 
County  to  build  a  Ship  was  a  parallel  Cafe  ;  if 
they  had  not  Materials,  they  muft  buy  them  : 
Here  was  no  Money  to  come  into  the  King's 
Purfe. 

The  Objection  alfo,  that  Bucks  was  an  Inland 
County,  and  knew  not  how  to  build  Ships,  was 
trifling  j  for  they  might,  however,  contribute 
to  the  building  one  in  a  proper  Place  :  And, 
as  the  Defence  of  the  whole  Kingdom  ought  to 
be  at  the  Charge  of  the  whole  Kingdom,  fo  the 
Power  of  laying  this  Charge  was,  by  the  Poli- 
cy and  fundamental  Laws  of  the  Realm,  fole- 
ly  veiled  in  the  King  :  As  the  Law  had  given 
the  King  this  Power,  fo  it  had  given  him  the 
Means  to  put  it  in  Execution. 

And,  although  the  Law  gave  every  Man  a 
Property  in  his  Goods ;  yet  every  Man  had  a 
Property  in  another's  Goods,  for  the  Publick 
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tereft  the  King  had  in  his  Subjects  Eftates,  was 
for  their  Common  Good.  The  Parliament,  he 
confeffed,  was  an  excellent  Means  of  charg- 
ing the  Subject  y  but  not'  the  only  Means :  The 
King  held  his  Diadem  from  God,  and  all  o- 
thers  held  their  Lands  from  him.  He  had  a 
great  Veneration  for  Parliaments,  he  faid,  and 
fhould  ever  gratefully  remember  the  Honour 
the  late  Parliament  had  done  him.  in  chufing 
him  their  Speaker ;  but  he  wifhed  fome  had  not 
fown  the  Tares  of  Difcontent  in  that  Field  of 
the  Commonwealth. 

It  was  certain  Kings  were  before  Parliaments  : 
Antiently  the  Kingdom  was  governed  by  the 
Regal  Power,  limited  by  no  pofitive  Laws  : 
The  King  had  originally  the  Sovereignty  of  the 
whole  Kingdom,  and  the  Power  of  charging  it 
by  Sea  and  Land  :  And,  as  the  Law  ftill  gave 
the  King  the  Power  of  defending  the  King- 
dom, fo  it  gave  him  the  Power  of  charging  the 
Subject  for  that  End  :  If  the  Sea  and  Land  con- 
ftituted  but  one  entire  Kingdom,  and  the  King 
was  Lord  of  both,  then  was  the  Subject  bound 
to  the  Defence  of  the  Sea,  as  well  as  the  Land  : 
All  were  bound  to  find  Ships,  and  other  Ne- 
ceffaries,  for  that  Defence  ;  and,  as  they  were 
Iflanders,  the  Defence  of  the  Sea  was  moft  ne- 
cefTary. 

Then  he  obferved,  that  there  had  not  been 
cited  one  Authority  to  prove,  that,  in  the  Time 
of  Neceffity  and  Danger,  the  King  might  not 
charge  the  Subjects  for  the  Defence  of  the  King- 
dom :  On  the  other  Hand,  all  thofe  Authori- 
ties, which  fhewed  the  King  was  entrufted  with 
the  Defence  of  the  Kingdom,  and  had  Aids 
and  Taxes  given  him  in  many,  fuch  Cafes, 
proved,  that  the  Subjects,  in  Cafes  of  Neceffity 
and  Danger,  was  bound  to  pay  them  to  the 
King  for  the  Defence  of  the  Realm.  Thofe 
Prerogatives  alfo,  of  granting  Pontage,  Mu- 
rage, and  digging  of  Salt-petre,  »fhewed,  that 
for  the  Good  of  the  Publick,  the  King  was  in- 
terefted  in  the  Eftates  of  his  Subjects,  and 
might  charge  them  for  their  Well-being,  much 
more,  when  the  very  Being  of  the  Common- 
wealth was  at  Stake,  and  in  Danger. 

Befides,  by  all  the  antient  Precedents  that  had 
been  cited  in  the  Reigns  of  Alfred,  Edgar,  and 
Ethelred, thok'm  the  Reigns  of  K.  Edw.  III.  &V. 
and  thofe  in  the  late  Reign  of  Q^  Elizabeth,  it 
appeared,  that  Writs  and  Commiffions  were  if- 
fued  for  the  Defence  of  the  Kingdom  :  And,  the 
Letters  from  the  Lords  of  the  Council  in  88. 
had  the  Queen's  Writs  in  them.  Mr.  Juftice 
Crooke  alfo  had  owned,  that  the  Subjects  were 
compellable  to  ferve  in  their  Perfons  •  and  fure- 
ly  the  Bona  Corporis  were  fuperior  to  Bona  For- 
tunes :  There  was  more  Reafon  that  the  Sub- 
jects Eftates,  than  their  Perfons,  fhould  be  in 
the  King's  Power,  to  enable  him  to  defend  the 
Realm. 

It  had  been  objected,  indeed,  that  the  Writ 
was  againft  the  Common  Law ;  becaufe  there 
was  no  Precedent  of  a  Writ  to  an  Inland  Coun- 
ty to  find  a  Ship  :  But  there  were  Precedents 
of  the  King's  charging  the  Subject  of  the  In^ 
land  Counties  towards  the  Defence  of  the  King- 
dom, though  not  in  that  Manner,  by  finding 
Ships. 

That 
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i^37-  That  as  to  the  Charters  and  Statutes  which 
1}  Car.  I.  hac[  beeri  cited*  to  fhew  that  the  Subjects  Goods 
{-s~v~*J  could  not  be  taken  from  them,  but  by  Confent 
of  Parliament ;  all  that  could  be  gathered  from 
them,  was,  that  they  mould  be  freed  from  all 
unjuft  Taxations :  They  .  could  not  intend  a 
Charge  for  the  neceffary  Defence  of  the  Realm. 
Mr.  Juftice  Crooke,  in  reciting  the  Conqueror's 
Laws,  he  obferved,  left  out  this  material  Claufe, 
(viz.)  Statuimus  &  fr  miter  pracipimus  ut  omnes 
liberi  homines  totius  Regni  prced'  fint  fratres  con- 
jurati  ad  monarchiam  noflram  pro  viribus  fuis  fcf 
facultatibus  contra  inimicos  pro  pojfe  fuo  deftndend' 
&  viriliter  fervand',  &V.  Where  it  was  ap- 
parent they  were  to  defend  the  Kingdom  pro 
facultatibus,  as  well  as  viribus ;  and  that  the  Con- 
queror did  not  intend  to  difcharge  any  Body 
from  defending  the  Kingdom  in  Cafe  of  Necef- 
fity  :  And  thofe  Words  in  Fortefcue,  import- 
ing that  the  Subject  had  an  abfolute  Property 
in  his  Goods,  intended  no  more,  than  that  the 
King  could  not  take  them  to  his  own  Ufe  j  and 
that  he  could  not,  for  his  own  Ufe,  lay  any  Bur- 
then upon  the  Subject  without  Confent  of  Par- 
liament ',  but  ail  private  Property,  muft  give 
way  to  the  publick :  Though  a  Man  has  a  Pro- 
perty in  his  own  Goods,  he  cannot  ufe  them  to 
the  Detriment  of  the  Commonwealth  -,  he  fhall 
not  fet  Fire  to  his  own  Houfe  or  Goods,  that 
may  endanger  his  Neighbours;  nor  fhall  he 
carry  his  Goods  to  a  foreign  Market,  to  the 
Prejudice  of  the  Nation  :  And  to  remove  that 
fcandalous  Suggestion,  that  the  King  intended 
to  make  a  private  Advantage  of  the  Money,  he 
laid,  both  he  and  the  Lord  Chief  Juftice  Bramp- 
fton,  had  heard  his  his  Majefty  folemnly  de- 
clare, he  thought  himfelf  bound  in  Gonfcience 
to  convert  all  this  to  the. Ufe  it  was  given  for  ; 
andi  in  Faft^  the  King  had  every  Year  expend- 
ed much  more  in  his  Sea  Armaments  than 
ever  he  received  by  this  Contribution!  And 
whereas  it  had  been  fuggefted,  that  though  his 
Majefty  would  not  charge  them  but  in  Cafes  of 
Neceflity,  yet  this  might  be  a  Precedent  for 
his  SuccefTors  to  charge  them  at  Pleafure  ;  he 
anfwered,  If  future  Kings  fhould  charge  them 
unreafonably,  this  would  be  no  Precedent  for  it ; 
and  the  right  Ufe  of  a  Thing  ought  not  to  be 
condemned  becaufe  it  might  be  abufed; 

The  Law  alfo  repofed  as  great  a  Confidence 
in  the  King  iri  other  Cafes :  He  might  pardon 
all  Offences,  but  if  he  fhould,  no  Man  would 
be  fafe ;  he  might  make  Peace  and  War,  by 
either  of  which  he  might  undo  the  Kingdom, 
and  every  Man's  Liberties  and  Properties  might 
be  loft  in  the  general  Deftruction  he  might 
bring  upon  them  by  thefe  means ;  but  it  was 
not  to  be  prefumed,  the  King  would  do  any 
thing  againft  the  publick  Good  of  the  King- 
dom, and  therefore  the  Law  had  declared,  The 
King  could  do  no  wrong. 

It  had  been  acknowledged  alfo,  he  obferved, 
that  in  Time  of  War,  when  the  Courts  of 
Juftice  were  fhut,  the  King  might  charge  the 
Subjeft  •,  but  there  might  be  Wars  in  fome 
Parts  of  the  Kingdom  when  the  Courts  were 
open  at  Wefiminfier ;  and  whether  the  Danger 
extended  to  All,  or  Part,  All  ought  to  be 
charged,  as  well  to  the  Sea  as  Land  Service, 
they  both  made  but  one  Kingdom  •,  and  a  Dan- 
ger in  Expectancy,  he  held*  was  fufficient  to 


charge  the  Subjeel :   In  88  the  Enemy  had  been    16?  7- 
upon  them,  if  the  Danger  had  not  been  forefeen  ll Car-  *• 
by. the  Queen, .  and  provided  againft.  iyv"Nj 

But  farther,  If  the  Subjeft  could  be  charged 
only  in  Parliament,  then  they  made  the  Parlia- 
mentj  and  not  the  King,  Judge  of  the  the  Ne- 
ceflity 'of  a  Defence :  It  would  be  ridiculous  to 
acknowledge  the  Power  of  making  a  Defence 
to  be  in  the  King,  and  not  allow  him  the 
Means  to  perform  it.  Ads  of  Parliament 
might  take  away  the  Flowers  and  Ornaments 
of  the  Crown,  but  not  the  Crown  itfelfi  He 
held,  an  A£t  to  bar  the  Suceeflion  would  be  void* 
and  fo  would  an  Ac%  that  no  Lands  fhould 
hold  of  the  Crown,  or  to  abfolve  the  Subjects 
from  their  Allegiance,  or  take  away  the  King's 
Power  of  defending  his  People;  in  like  Man- 
ner, an  Aft,  that  he  fhould  not  command  his 
Subjects  Perfons  and  Purfes  in  order  to  defend 
them,  would  be  void: .  Nor  was  this  properly  an 
Aid  impofed,  but  a  Contribution  of  King  and 
People  ;  the  King  was  taxed  as  well  as  they. 

That  fuch  Affeflments  as  thefe  had  ever  been 
made  by  Sheriffs,  or  fuch  as  the  King  thought 
fit  to  truft,  and  not  by  Juries :  Befides,  the 
Command  was  to  provide  a  Ship,  and  if  that 
had  been  done  there  had  been  no  need  of  an 
Affeffment;  and  Mr.  Hampden  had  the  leaft 
Occafion  of  any  Man  in  England  to  complain 
of  the  Inequality  of  it.  As  to  the  Objeftion 
that  the  Sheriff  taxed  himfelf  in  this  Cafe,  the 
Juftices  of  Peace,  in  levying  Subfidies,.  affef- 
fed  themfelvesj  and  Commiflioners  of  Sewers 
taxed  their  own  Lands  ;  and  the  Writs  for  le- 
vying the  Expences  of  Knights  of.  the  Shire 
were  directed  to  the  Sheriff,  who  affeffed  him- 
felf; and  if  a  Fine  was  laid  upon  a  County  he 
affeffed  it,  and  yet  was  chargeable  towards  it. 
As  to  the  commanding  fix  and  twenty  Weeks 
Pay  to  be  provided,  there  were  Precedents  where 
the  Counties  had  been  obliged  to  pay  their  Sol- 
diers after  they  marched  out  of  their  Counties: 
Where  the  King  paid  them*  it  was  ufually  for 
foreign  Wars,  not  in  Cafes  of  Neceflity,  when, 
they  marched  in  Defence  of  the  Kingdom ;  and 
there  was  no  going  out  of  the  Realm  here :  The 
Sea  and  Land  made  but  one  Kingdom,  as 
had  been  refolved  in  the  Exchequer. 

And  though  it  had  been  objected,  that  by 
Magna  Charta  no  Freeman  could  be  imprifbn- 
ed,  here  was  no  Imprifbnment  in  Queftion  ; 
nothing  but  the  Affeffment,  (viz.)  Why  the 
Defendant  fhould  not  pay  the  Money  affeffed, 
or  ihew  Caufe  to  the  contrary  ? 

Nor  was  the  Objection,  that  the  Certiorari 
was  dire&ed  to  two  Sheriffs,  the  late  and  the 
prefent  Sheriff,  more  to  the  Purpofe :  Nothing 
was  more  common  -,  nor  was  the  firft  Writ  de- 
termined, becaufe  the  Time  mentioned  in  it  for 
preparing  the  Ship  was  not  expired ;  for  the 
Writ  was  irreturnable,  and  fo  needed  no  reviv- 
ing :  And  though  it  was  faid*  it  did  not  appear 
any  Ship  was  prepared,  he  anfwered,  it  was 
prepared ;  but  if  it  was  not,  the  Fault  was  in 
them  who  had  not  paid  their  Quota's.  And  the 
King  might  well  bring  this  Scire  facias,  as  he 
was  interefted  in  all  Aftions  for  the  publick 
Good,  and  might  recover  as  in  the  Cafes  of 
Pontage  and  Murage  ;•  much  more,  when  it  was 
for  the  Defence  of  the  Realm,  though  it  was 
not  fit  it  fhould  be  exprefled  to  be  for  the  King, 
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i<?37'  becaufe  it  was  for  the  publick  Good  only.  He 
13  Car.  I.  concluded, that  he  was  of  Opinion  theProceedings 
judgment  were  according  to  Law,  and  that  the  Defendant 
for  the  ought  to  be  charged  with  the  twenty  Shillings 
King.        affeffed  on  him. 

ffhe  Judg-  Sir  John  Brampflon,  Lord  Chief  Juftice  of  the 
mentofSir  Kings-Bench,  in  delivering  his  Opinion,  faid, 
Bram  He  conceived,  whenever  the  whole  Kingdom 
fton.  was  in  Danger,  his  Majefty  might  command 
all  his  Subjects  to  join  with  him  in  Defence  of 
it :  That  the  Acts  of  Parliament  which  had  been 
cited  were  but  declaratory  of  the  Common  Law. 
By  the  1  Edw.  III.  cap.  5.  indeed,  it  was  faid, 
That  none  fhould  be  cdmpelled  to  go  but  of 
their  Counties,  except  in  Cafes  of  Invafion  and 
Neceffity,  and  then  it  mould  be  done  as  in 
Times  paired  ;  therefore  what  the  Ufage  was 
in  Times  pafTed,  was  the  Queftion ;  and  it  ap- 
peared by  the  Precedents,  where  they  marched 
at  the  King's  Charge,  it  was  to  a  foreign  War, 
or  to  the  ordinary  Defence  ;  and  there  was  no 
doubt  but  in  fuch  Cafes  the  King  had  paid  the 
Charge  :  But  he  was  ft  ill  of  Opinion,  that  in 
Cafes  of  Neceffity,  the  Subject  might  be  com- 
pelled to  ferve  out  of  the  County  at  his  own 
Charges.  That  it  appeared  from  Fitz.  Nat. 
Br.  28,  and  in  Calvin's  Cafe,  that  the  King 
might  command  his  Subjects,  on  their  Alle- 
giance, to  go  with  him,  or  in  his  Service^  to 
the  Wars,  as  well  without  the  Realm  as  within. 
The  7th  of  Hen.  IV.  fays,  that  none  fliall  at- 
tend the  King  in  his  Wars  out  of  the  Realm 
without  Wages  :  But  in  the  Realm  they  were  at 
his  Command,  in  Times  of  common  Danger, 
without  Wages,  as  appeared  by  a  Multitude  of 
Precedents,  which  explained  the  Statutes  of 
Edw.  III.  particularly  the  Abbot  of  Roberts- 
bridge's  Cafe  was  conclufive  :  And  10  Edw.  III. 
M.  2.  Fol.  18.  the  King  commanded  by  his 
Writ  an  hundred  Men  to  be  fent  to  Portf- 
tnouth\  and  they  refufing  to  march  without  Pay, 
the  King  anfwered,  No  Wages  were  due ;  it 
was  a  publick  Danger. 

As  to  that  Objection,  that  there  were  no  Pre- 
cedents of  the  Subjects  ferving  out  of  the  Realm  ; 
He  anfwered,  The  Sea  and  Land  were  but  one 
Kingdom  ;  and  if  formerly  the  Seamen  were 
content  to  defend  the  Coafts  by  Sea,  in  Confi- 
deration  the  Inland  Counties  took  upon  them 
the  Charge  of  the  Land  Service ;  he  knew  no 
Reafon,  why  they  might  not  be  obliged  to  bear 
the  publick  Charge  together,  in  Cafes  of  Necef- 
ty.  Mr.  Selden  had  obferved  in  his  Mare 
claufum,  That  it  was  the  antient  Ufage,  to 
charge  both  the  Inland  and  Maritime  Counties 
on  any  great  Emergency :  And  Sir  Edward 
Coke  admitted,  That  it  could  never  be  the 
Meaning  of  the  Great  Charter,  to  take  away 
the  King's  Prerogative  and  exempt  the  Subject 
from  the  Charge  of  Defence :  And  as  to  that 
Objection,  that  a  Parliament  might  have  been 
called,  it  had  been  well  anfwered,  That  a 
timely  Preparation  muft  be  made,  when  Danger 
threatned :  It  might  be  too  late,  when  the  E- 
nemy  was  at  our  Doors :  The  King  was  Judge 
of  the  Danger,  and  the  Subject  was  bound  on 
his  Allegiance,  to  aftift  him  in  any  publick 
Danger.  / 

The  Danger,  he  ackriowl edged,  muft  be 
etpreffed  in  the  Writ,  and  he  conceived  it  was 
fufrkiently   expreffed ;   the   Words    being  pro 


defenfione  Regni,    &  tuitione  maris  &c.      Had     1637. 
it  been  only  a  Danger  from  Pirates,  an  ordina-  *?  9*1*," 
ry  Danger  •,  then  indeed  the  Defence  ought  to 
have  been  at  the   King's  Charge.     As  to  the 
Writs,    the   only   Exception  he  had   to  them 
was,  that  it  did  not  appear,  neither  in  the  one,  Doubtful 
or  the  other,    to  whom  the  Money  was  to  be  »'»  hu 
paid :  There  was  no  Precedent  where  Tudgment  Jud&~ 
had  been  given,    and  not  faid  to   whom  ;    He 
inclined  therefore  to  believe,   this  was  a  good 
Exception ;    but  in  all  other  Points  he  agreed 
with  the  Majority  of  the  Bench. 

In  June  following,  viz.  In  Trinity  Term  14 
Car:  the  ■  following  Judgment  againft  Mn 
Hampden,  was  given  in  the  Exchequer  an  the 
Motion  of  the  Attorney  General,  Viz. 

J$>tiod federal'  brevia  pr<edifl'  &  retorna  eorun-  rfke  Entrj 
dem  ac  fcheduV  pradicT  eifdem  annexaf  ac  materia  °fthe 
in  etfdem  content'  fufficient'   in  lege  exijlant'    ad  J^™7*' 
prafaf  Johannem  Hampden  de  predicl.  vigint'fo- 
lid'  faper  ipfum  in  forma  &  ex  caufa  predicl'  af- 
feffaf  onerand'  Ideo  confideratum  ejl  per  eofdem 
Bar  ones,  quod  prxdiB'  Johannes  Hampden  de  eif- 
dem viginti  folid*  onereturt  &.  inde  fatisfaciet1 
&c. 

In  the  Parliament,    that  was  affembled   the  Motion  in 
the  iyh.  of  April  1640  Mr.  Waller  moved  in  Parlia- 
the  Houfe  of  Commons,    to  have  this  Judg-  "*** '" 
ment  reverfed,  and  the   Judges  punifhed,    for  'j^fj^ 
pronouncing  it.     He  was  not  for  entring  om  againft. 
the  Supply,  till  this,  and  their  other  Grievan-  Hamp- 
cies  were  redreffed :    He  faid  it  was  neceffary  den' '  and 
they  mould  be  reflored  to  the  Property  of  their  S«. 
Goods  (which  he  apprehended  was  taken  from 
them  by  this  Judgment)  before  they  could  have 
any  thing  to  give.     If.the  King  could  tax  them 
at  Pleafure,  all  they  had  was  the  King's  alrea- 
dy :  Adding,  that  their  Liberties  were  no  lefs 
affected    than   their  Fortunes,    by  this  Judg- 
ment; fince  the  King  was  thereby  empowered 
to  imprifon  their  Perfons,  for  Non-payment  of 
this  Tax:  Concluding  with  a  Motion,    That 
the   Houfe    might  firft  confider  the  reftoring 
the  Nation  to  its  fundamental  and  vital  Liber- 
ties, the  Property  of  their  Goods,    and  Free- 
dom of  their  Perfons,  and  then  enter  upon  the 
Supply :  But,  this  Parliament  fitting  but  a  few 
Days,  nothing  was  done  in  it. 

The  Lord  Falkland,  in  the  Parliament  that  q-y  like 
began  November  1 640.    moved  the  calling  the  Motion  in 
Judges  to  Account  again;  obferving,  That  as  the  *ext 
they  had  allowed  the  King  the  file  Power  inNe-  Par!ta~t 
ceffity,  and  the  file  Judgment  of  Neceffity,  they  had 
enabled  him  to  take  from  them  what  he  would, 
when  he  would,  and  how  he  would,  and  confe- 
quently  left  them  neither  Liberties  norProperties ; 
and  thus,  by  theTransformation  of  them  from  the 
State  of  free  Subjects  to  that  of  Villains,  dif- 
abled  them  by  legal  and  voluntary  Supplies  to 
exprefs  their  Affections  to  his  Majefty :  They 
muft  therefore  think  of  taking  away  this  Judg- 
ment, and  thefe  Judges  together,  and  of  regu- 
lating their  SuccefTors,  by  their  exemplary  Pu- 
nifhment. 

After  many  Debates  and  Invectives  againft  Ref0jutioA 
the  Judges,    for  giving  this  Judgment  in  the  againft 
Cafe  of  Mr.  Hampden,  the  Houfe  of  Commons  Ship- 
refolved,    on  the    7th  of  December,    that   the  Mnejf- 
Charge  impofed  on  the  Subjects,  for  providing 
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1657.  and  furnifhing  Ships,  and  the  AffefTments  'for 
13  Car.  I  rajfing  Money  for  that  Purpofe,  commonly  caj- 
v-/"v">--;  ]ec[  Ship-money,  were  againft  the  Laws  of  the 
Realm,  the  Subjects  Right  of  Property,  and 
contrary  to  former  Refolutions  in  Parliament, 
and  to  the  Petition  of  Right.  2.  That  the  ex- 
trajudical  Opinions  of  the  Judges,  in  the  Cafe 
of  Ship-money,  were  againit  Law  •,  the  Liber- 
•  ty  and  Property  of  the  Subject  •  contrary  to 
former  Refolutions  in  Parliament  ;  and  to  the 
Petition  of  Right.  3.  That  the  Writs,  called 
Ship-writs,  were  againft  Law,  Liberty,  and 
Property,  &c.  and  4..  That  the  Judgment  a- 
gainfh  Mr.  Hampden,  in  the  Matter  and  Sub- 
itance  thereof,  and  the  making  Mr.  Hampden 
chargeable,  was  againit  Law,  Liberty,  and 
Property,  &c. 

Which  Refolutions' the  Commons  communi- 
cated to  the  Lords,  at  a  Conference,  by  Mr. 
St.  John,  who  made  a  very  long  Speech  upon 
the  Occafion  :  But,  as  it  contained  nothing 
more  than  is  to  be  found  in*  the  A/guments  a- 
bovementioned,  I  mall  not  trouble  the  Reader- 
with  it. 
■Mr.  Mr.  Hyde  (afterwards  Lord  Chancellor)  made 

Hyde'*  a  Speech  againft  Ship-money,  and  Ship-writs, 
Speech,  on  trie  carrying  up  Articles  of  Impeachment  a- 
ZZhZ  gainft  Sir  Robert  Berkley,  one  of  the  Juftices  of 
Judge*  the  King's  Bench.  Wherein  he  tells  their  Lord- 
iki-idey.  fhips,  That  the  Judges  firft  begun  with  coun- 
tenancing Impofitions  and  Taxes  on  the  Mer- 
chants in  Trade,  and,  by  Burthens  and  Pref- 
fures  on  the  Gentry,  in  cafe  of  Knighthood, 
before  they  arrived  at  that  univerfal  Deftruc- 
tion  of  the  Kingdom  by  Ship-money,  which 
promifed  them  Rewards  and  Security  for  all 
their  former  Services:  By  doing  the  Work  of  a 
Parliament,  in  granting  his  Majefty  Supplies : 
(They  thought  they  mould  never  more  be  cal- 
led tq  Account  by  Parliaments,  which  they  had 
thus  rendered  ufelefs,  and  might  now  fhare  the 
Spoils  of  their  Fellow-Subjects  with  ImpunityJ. 
The  Commons,  therefore,  hoped  their  Lord- 
ihips  would  fpeedily  call  thefe  Judges  before 
them,  to  anfwer  the  Articles,  laid  to  their 
Charge,  and  do  Juftice  on  them,  according  to 
their  Demerits. 

Thefe   Judges  were   impeached  for    High 
Treafon,  and  other  Mifdemeanors :  The  Sub- 
ftanceof  the  Articles  preferred  againft  Sir  Ro- 
bert Berkley  being  of  the  following  Tenor. 
97>«?  Am-        1 .  That  the  laid  Sir  Robert  Berkley,  being 
cies^aivjl  orte   0f  tj..e   juftices  Qf  the   King's  Bench,  had 
bertBerk-  traiteroufly  endeavoured  to  fubvert  the  funda- 
lcy.  mental  Laws,  and  eftablifhed  Government,  and 

to  eitablifh  an  arbitrary  tyrannical  Government, 
as  he  had  manifefted  by  wicked  Words,  Opi- 
nions, Judgments,  Practices,  and  Actions, 
mentioned  in  the  following  Articles. 

2.  That,  whereas  by  the  Statute  of  25  Hen. 
VIII.  Victuals. were  appointed  to  be  rated,  he 
had  delivered  his  Opinion,  that  Corn  was  fuch 
Victual  as  was  intended  to  have  a  Price  fet 
upon  it,  contrary  to  the  plain  Meaning  of  the 
faid  Statute,  with  an  Intent  to  lay  an  unlawful 
Charge  on  the  Subject. 

3.  That  an  Information  being  preferred  in 
the  Star-Chamber  againft  John  Overman,  and 
fifteen  other  Soap-makers,  for  exercifmg  their 
Trade  contrary  to  a  Patent, .  granted  for  the 
fole  making  of  Soap  ;  and  their  Anfwer  being 
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referred,  to  him,  and  others,  he  certified  to  the  1637. 
Star-Chamber,  that  the  whole  Anfwer,  except  x3  Car-  * 
four  Words,  and  the  ten  laft  Lines,  ought  to  ^^^^ 
be  expunged  :  And  the  Interrogatories  and  De- 
pofitions,  on  the  Behalf  of  the  Defendants,  be- 
ing alfo  referred  to  him  and  others,  he  certi- 
fied, that  thirty-nine  of  them  ought  to  be  fup- 
preffed :  Which  Certificates  were  contrary  to 
Law  :  And,  by  Reafon  thereof,  the  faid  John 
Overman,  and  the  fifteen  other  Defendants, 
were  fentenced  by  the  Star-Chamber  to  be  com- 
mitted to  the  Fleet ;  difabled  from  ufing  their 
Trade*  one  of  them  fined  1500  /.  two  of  them 
1000/.  a-piece,  and  four  of  them  1000  Marks 
a^piece ;  to  the  utter  Ruin  of  the  Defendants, 
and  to  the  Overthrow  of  the  free  Trade  and 
Liberty  of  the  Subject. 

4,  and  5.  That,  being  one  of  the  Juftices  of 
the  King's  Bench,  and  fworn  to  adminifter  Juf- 
tice according  to  Law,  he  had  fubfcribed  the 
faid  Opinion,  declaring  the  Lawfulnefs  of  levy- 
ing Ship-money. 

6.  That  he  had  delivered  his  Opinion  againft 
John  Hampden  Efq-,in  the  Cafe  of  Ship-money, 
in  the  Exchequer  Chamber. 

7.  That  he  declared  at  the  Afiizes  held  at 
Tark,  in  Lent  1636.  that  it  was  lawful,  and  an 
infeparable  Flower  of  the  Crown*  for  the  King 
to  command,  not  only  the  Maritime  Counties, 
but  alfo  thofe  that  were  Inland,  to  find  Ships 
for  the  Defence  of  the  Kingdom  ;  and,  that  this 
was  the  Opinion  of  all  the  Judges  :  And,  where- 
as there  was  a  Rumour,  that  fome  of  them 
fubfcribed  againft  their  Judgment,  he  faid,  It 
was  a  bafe  and  unworthy  Thing,  for  any  Man 
to  give  his  Hand  contrary  to  his  Heart  ;  wilh- 
ing,  for  his  own  Part,  that  his  Hand  might 
rot  from  his  Arm,  that  was  guilty  of  fuch  a 
Crime :  Notwithftahding,  he  knew,  that  Mr. 
Juftice  Hntton,z.vA  Mr.  Juftice  Crooke,  who  had 
fubfcribed,  were  of  a  contrary  Opinion,  and 
fubfcribed  but  in  Conformity  to  the  Majority; 
And,  he,  the  faid  Sir  Robert  Berkley,  then  alfo 
faid,  that  in  fome  Cafes  the  Judges  were  above  an 
Act  of  Parliament,  with  an  Intent  to  counte- 
nance the  faid  unjuft  Opinions,  and  terrify  thofe 
who  fhould  refufe  to  pay  Ship-money,  or  feek 
any  Remedy  at  Law  againft  the  faid  unjuft  and 
illegal  Taxation. 

8.  That  Richard  Chambers,  Merchant,  bring- 
ing an  Act  ion  againft  Sir  Edward  Bromfield* 
Lord  Mayor  of  London,  for  imprifoning  the 
faid  Chambers,  on  his  Refufal  to  pay  Ship- 
money  :  Upon  a  Debate  of  the  faid  Cafe,  in  the 
Court  of  King's-Bench,  the  faid  Sir  Robert  Berk- 
ley faid,  that  there  was  a  Rule  of  Law,  and  a 
Rule  of  Government  •,  and,  that  many  Things 
which  might  not  be  done  by  the  Rule  of  Law, 
might  be  done  by  the  Rule  of  Government  5 
and  would  not  fuffer  the  Legality  of  Ship- 
money  to  be  argued :  All  which  Opinions,  De- 
clarations, and  Speeches,  were  deftrucfive  of 
the  fundamental  Laws ;  the  Subjects  Right  of 
Property  ;  and  contrary  to  former  Refolutions 
of  Parliament ;  %  and  the  Petition  of  Right. 

9.  That  the  faid  Sir  John  Berkley,  being  Juf- 
tice of  Peace  for  the  County  of  Hertford,  did, 
at  the  Quarter-Seffions  there,  revile  and  threaten 
the  Grand  Jury,  for  prefenting  the  Removal  of 

J  the  Communion  Table  in  All-Saints  Church  in 

J  Hertford  out  of  the  Place  where   it  antiently 
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!.<*??■  ftood,  and  fetting  it  Altar-wile,  as  an  l^inova 
lL-v^vJ  t'on  :  And,  t^t  ^e  committed  Browne,  one  of 
the  moft  active  of  die  faid  Grand  Jury,  to  Pri- 
fon  for  one  Night,  declaring,  that  they  had 
nothing  to  do  to  meddle  "with  Church  Mat- 
ters}  and  compelled  the  Grand  Jury  to  fay,  they 
were  forry  for  what  they  had  done  •  caufmg 
them  to  tear  the  faid  Prefentment  in  Pieces, 
and  trample  it  under  their  Feet  :  And,  by  his 
threatening,  reviling  Speeches,  and  unjuft  Ac- 
tions, he  fo  terrified  the  Jurors  in  thofe  Pays, 
that  they  durft  not  prefent  any  Innovations  in 
Church  Matters  ;  And  whereas,  Ingram  and 
Carter  indicted  Matthew  Brook,  Parfon  of  Tar- 
mouth,  for  refufing  to  adminifter  the  Sacramenj: 
to  them,  becaufe  they  would  not  receive  Tick- 
ets with  their  Names  in  them,  the  faid  Sir  Ro- 
bert Berkley  difcouraged  the  Profecutor's  Coun- 
k\  at  the  Afllzes,  and  over-ruled  the  Matter  of 
Law,  fo  that  the  Jury  found  for  the  faid  Brook  ; 
bound  the  faid  Ingram  to  his  Good-Behaviour, 
for  profecuting  the  faid  Indictments,  and  or- 
dered him  to  pay  Cofts  ;  and  Carter  being  ab- 
fent,  he  caufed  a  Vacat'  to  be  entered,  and  an 
Attachment  againft  the  faid  Carter :  Which 
faid  Proceedings  were  contrary  to  Law. 

10.  That,  he  refufedtobd.il  Alexander  Jennings, 
and  feveral  others,  who  were  committed  for  not 
paying  Ship-money  •,  and  alfo,  refufed  to  bail 
William  Pargiter,  who  was  committed,,  for  re- 
fufing to  pay  five  Shillings,  affefTed  on  him  by  a 
Commiffion'of  Array,  iflued  when  the  -Scots  en- 
tered England  :  That  he  had  denied  Writs  of 
Habeas  Corpus  to  fome ;  and  delayed  them,  when 
they  were  demanded  by  others  ;  and  refufed  to 
bail  feveral,  though  no  Caufe  appeared  on  the 
Return  to  hinder  it:  Which  Things  were  de- 
ftructive  to  the  Laws  of  this  Realm,  contrary 
to  former  Refolutions  of  Parliament,  and  to  the 
Petition  of  Right. 

1 1 .  That  he  had  refufed  to  grant  Prohibitions 
to  the  Ecclefiaftical  Courts,  where  he  ought  to 
have  granted  them  by  Law. 

All  which  Words,  Opinions,  and  Actions, 
were  fo  fpoken  and  done  by  him  traiteroufly 
and  wickedly,  to  alienate  the  Hearts  of  his 
Majefty's  Liege  People  from  his  Majefty  ;  to 
create  Divifions  between  them,  and  to  fubvert 
the  fundamental  Laws,  and  eftablifhed  Govern- 
ment :  For  which  they  did  impeach  the  faid  Sir 
Robert  Berkley  of  High  Treafon  againft  his 
Majefty,  and  of  the  Mifdemeanors  abovefaid  ; 
praying,  that  he  might  be  put  to  anfwer  the , 
Premifles,  and  Juftice  done  upon  him,  &c. 

The  Lords,  on  the  20th  of  January,  16^, 
refolved,  that  the  Ship-writs,  and  the  Judges 
Opinions  on  them,  were  contrary  to  the  Laws 
and  Statutes  of  the  Realm  •,  and  to  the  Rights 
and  Properties  of  the  Subject ;  and  to  former 
,  Judgments  of  Parliament :  And,  on  the  26th  of] 
February,  they  agreed,  the  faid  Judgment  given 
in  the  Exchequer-Chamber  againft  Mr.  Hampden, 
fhould  be  vacated. 
AnJBa-      An  Act  alio  parted  the  fame  Sefiion,  decla- 

§?L-  ring'  'rhat  the  Charge  imPofe4  °n  the  Subject, 
wyf'&c.  f°r  Proyiding  and  furnifhing  of  Ships,  com- , 
monly  called  Ship-money,  and  the  extrajudicial; 
Opinions  of  the  Juftices  and  Barons,  and  the 
Writs,  and  every  of  them  and,  the  Agree- 
ment, or  Opinions,  of  the  greater  Part  of  the* 
Juftices  and  Barons,  and  the  Judgment  given 
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againft  John  Hampden  Efq;   for  the  Payment  of  16^7. 
Ship-money,  were  contrary  to,  and  againft  the  *3  Car  *• 
Laws  and  Statutes  of  the  Realm  •,  the  Right  of  *5-^r>^ 
Property  •,  the  Liberty  of  the  Subjects ;  former 
Refolutions  of  Parliament;    and  the  Petition  of 
Right  made  in  the  third  Year  Of  the  King. 

And  that,  all  and  every  the  Records  and  Re-  rfbejudg- 
membrances  of  the  faid  Judgment,againft  the  faid  ™enta~ 
John  Hampden,  and  all  and  every  the  Proceed-  f?*-\, 
ings  whatioever,  upon,   or  by  Colour  of,  any  den,  de-  . 
of  the  faid  Ship-writs,  fhould  be  adjudged  ut-  daredvoid: 
terly  void  ;    and  that  all   and  every  the  faid 
Judgment,  Enrolment,    Entries,    Proceedings, 
and  Dependants,  of  what  kind  foever,  fhould 
be  vacated  and  cancelled,  in  fuch  Manner  and 
Form  as  Records  ufed  to  be  vacated. 

Articles  of  Impeachment  were  carried  up  al-  Articles 
fo  againft  fix  more  of  the  'Judges.     Thofe  a-  Inferred*- 
gainit  Judge  Crawley  particularly,  by  Mr.  Wal-  ^'"J1  fi* 
ler,  on  the  6th   of  July,   164^.    in   which  he  y«^«." 
was   charged   with   the  extrajudicial   Opinions 
above  fpecifjed,  an§,   declaring  in  his  Circuit, 
That  Ship-money  was  fo  ■  inherent  a  Right  in 
the  Crown,  that  it  was  not  in   the   Power  of 
the  Parliament  to  take  it  away.     But  the  Edi- 
tor  of  thefe  Proceedings  does  not  give  us  the 
particular  Articles   againft  Judge  Crawley,  or 
againft  any  of  the  relt  of  the  Judges ;   except 
thofe  againft  Lord  Finch,  which  will  be  found 
in  the  Proceedings  againft  him  in  the  following 
Sheets. 

I  fhall  in  the  next  Place  take  a  Review  of  A  Review 
thefe  long  and  intricate  Proceedings,  and  en-  °fih'  Pro~ 
deavour,  in  a  fummary  way,    to  ftate  the  Ar-  ""thlclfe 
guments  on  either  Side :  After  which,    I  fhall  of  Ship- 
proceed  to  make  fome  Remarks  on  the  Whole,  money. 
as  well  Hiftoriral  as  Critical. 

It  appears,  that  the  Counfel  for  Mr.  Hamp-  Gncefiom 
den,  as  well  as  the  Judges  who  argued  on  that  »f  Mr. 
Side,  admitted,  that  his  Majefty  had  the  fole  ^amp- 
Power  of  the  Militia  ;  and,  in  Cafes  of  any  fud-  Qmfel. 
den   Invafion  or    Rebellion,  might  command 
them,  and   the   reft  of  his  Subjects,  to   arm, 
and  march  in  Defence  of  the  Kingdom ;  and 
that  his  Majefty  was  alfo  fole  Judge  of  the  Dan- 
ger :  But   they  denied,  that  the  King  could 
raife  Money  by   way  of  Writ,,  or  otherwife, 
to  pay  his  Forces  by  Sea  or  Land,  unlefs  in  a 
Parliamentary  Way. 

They  infifted,  that  the  Tenures  by  Knights 
Service,  the  Service  of  the  Ports,  Tonnage 
and  Poundge,  were  intended  to  enable  the  King 
to  defend  the  Nation:  And  if  an  Invafion,  or 
Iufurrection,  was  fo  fudden  and  formidable, 
that  the  King  could  not  refift  them  with  the 
Afiiftance  of  thefe  ;  and  that  there  was  not 
Time  to  affemble  a  Parliament  ;  then  they  did 
admit,  that  the  King  might  command  the  Af- 
fiftance,  both  of  the  Perfons  and  Eftates  of 
his  Subjects,  to  fave  the  Kingdom  from  fuch 
apparent  and  imminent  Danger :  Adding  that, 
in  cafe  of  fuch  fudden  Danger,  every  Subject, 
as  well  as  the  King,  might  and  would  make 
ufeof  the  Goods  and  Property  of  one  another,  as 
well  as  his  own,  towards  the  Common  De- 
fence :  And  even  By-Laws  for  the  Common 
defence,  were  good  in  fuch  Cafes,  which  were 
not  warranted  by  Royal  Authority. 

But  that  if  the  King  was  empowered  to  tax  Me  ArgK~ 
his  Subjeds  at  Pleafure,  whenever  he  pleafed  ^/^ 
lo  declare  the  Kingdom  was  in  Danger,   the  de„  ^w_ 
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1 6? 7-  Confequence  would  be  as  mifchievous  as  an  In- 
i;  Car.  I.  furreetion  or  Invafion  could  be  •,  for,  this  way, 
<<^~w~^~>  they  might  lofe  the  Property  of  their  Lands 
and  Goods,  as  well  as  by  the  other  -,  the  King, 
by  the  fame  Rule  he  took  Part,  might  take  the 
Whole,  under  a  Pretence  of  Danger  or  Necef- 
fity. 

They  endeavoured  to  mew  alfo,  That  when- 
ever the  Militia,  or  any  of  the  King's  Subjects 
were  commanded  to  march  out  of  their  refpec- 
tive  Counties,  it  was  always  at  the  King's 
Charge ;  and  there  was  no  Precedent  of  an  In- 
land County's  being  commanded  to  provide  a 
Ship  for  the  Defence  of  the  Sea :  That  Parlia- 
ments were  held  antiently  twice  a  Year,  or  once 
at  leaft  •,  and  thefe  great  Councils  would  never 
foil  to  grant  Supplies,  where  there  was  a  real 
NecefTity  for  it ;  and  that  there  was  Time  e- 
nough  for  affembling  a  Parliament  in  this  Cafe, 
the  Rendezous  of  the  Fleet  being  appointed 
feven  Months  after  the  Tefte  of  the  Writs. 

It  was  urged  alfo,  that*the  firft  Writ  of  the 
4th  oiAuguji  did  not  declare  any  other  Danger 
than  what  was  to  be  apprehended  from  Pirates, 
and  that  the  ordinary  Guard  of  the  Sea  was 
fufficient  to  fupprefs  thefe  :  There  cduld  be  no 
Occafion  to  tax  the  Inland  Counties  towards  it, 
and  the  Writ  of  Mittimus,  that  was  iffued  a 
Year  and  an  half  after,  declaring  the  Kingdom 
was  in  Danger,  was  not  to  be  confidered  in 
this  Cafe  -,  for  if  there  was  no  Danger  expref- 
fed  in  the  firft  Writ,  there  was  no  Reafon  then 
for  levying  fuch  an  extraordinary  Tax ;  the 
Subject  could  not  forefee  what  would  be  de- 
clared a  Year  and  a  half  afterwards,  and  the 
Danger  confequently  was  not  confeffed  by  the 
Demurrer.  The  Command  to  the  Sheriff  to 
affefs  the  County  was  alfo  held  to  be  illegal : 
It  ought  to  have  been  done  by  a  Jury  ;  and  it 
was  ftill  more  improper  to  levy  the.  Money  by 
"Scire facias ,  when  the  Writ  directed  it  to  be 
levied  by  Diftrefs  or  Imprifonment :  Though 
the  giving  the  Sheriff  a  Power  to  imprifon  the 
Subject,  and  fell  his  Goods  for  Non-payment, 
were  alfo  contrary  to  the  Statutes,  which  con- 
firmed the  Property  of  the  Subject  in  his 
Goods.  That  the  directing  the  Scire  facias  to 
the  late  Sheriff,  as  well  as  the  prefent  Sheriff, 
alfo  was  irregular  ;  and  the  not  faying  to  whom 
the  Money  was  to  be  paid,  was  fuch  an  Error 
as  could  not  be  got  over.  And,  laftly,  they 
obferved,  that  it  was  agreed  on  all  Hands, 
that  if  the  Money  had  been  made  payable  to 
the  K.ing's  Ufe,  and  not  for  the  common  De- 
fence, it  was  unwarrantable. 
ithe  Argu-      On  the  other  Hand,    thofe  who  argued  for 

*ZS^  tne  King  anfwered>  '^iut  tne  Tenures  by 
fifmmed  Knights  Service,  the  Service  of  the  Ports,  Ton- 
up.  nage  and  Poundage,  &c.  were  referved  only  for 

the  Support  of  the  Government,  and  the  or- 
dinary Defence  of  the  Kingdom.  Every  one 
knew  that  thefe  were  not  fufBcient  for  the  De- 
fence of  the  Kingdom,  in  Time  of  War  and 
imminent  Danger  ;  and  if  they  were  not,  the 
Subject  was  obliged  to  contribute  further,  ra- 
ther than  the  Kingdom  fhould  be  loft :  That  the 
Defendant's  Council  had  confeffed  the  Danger 
by  their  Demurrer,  and  had  acknowledged  al- 
fo, that,  in  Time  of  common  Danger,  private 
Property  muft  ceafe  :  That  fince  Magna  Char- 
•a.  and  the  other  Acts  made  for  the  Security  of 


I  the  Subject's  Property,  Writs  and  Commiffions  i6?7- 
had  frequently  been  iffued,  requiring  .the  Sub-  M  Car  *• 
ject  to  provide  for  the  Defence  of  the  Kingdom  v-/~v'"Vr' 
by  Sea  and  Land,  at  their  own  Charge ;  and 
even  fo  lately  as  the  Reigns  of  Queen  Mary  and 
Queen  Elizabeth,  on  the  Siege  of  Calais,  and  at 
the  Spanijh  Invafion  in  1588,  to  which  the  Sub- 
ject cheerfully  contributed  without  murmuring ; 
and  confequently  the  Statutes,  which  fecured  the 
Subject's  Property,  could  never  intend  that  he 
fhould  not  be  obliged  to  contribute  to  the  De- 
fence of  the  Kingdom  in  Cafe  of  imminent 
Danger  :  That  fuch  Writs  had  been  iffued  even 
during  a  Seflions  of  Parliament,  where  Subfidies 
were  given ;  and  that  it  was  in  the  King's  Op- 
tion, whether  he  would  call  aParliament  or  not :  It 
was  a  good  way  of  raifing  Supplies  by  Parlia- 
ment, but  this  was  not  the  only  way :  Queen 
Elizabeth,  though  fhe  had  a  Year's.  Notice  of 
the  Spaniards  Intentions  againft  the  Kingdom, 
called  no  Parliament,  but  raifed  Men  and  Mo- 
ney by  an  an  Order  of  Council  only;  which 
was  fo  far  from  being  difapproved  of  in  the 
next  Parliament,  that  fhe  received  their  Thanks 
for  her  provident  Care  and  Circumfpection. 
That  it  was  true  a  Parliament  might  have  been 
called  by  his  Majefty  •,  but  he  was  too  well  ac- 
quainted with  the.  Delays  in  their  Proceedings, 
and  the  Temper  they  had  fhewn,  to  rely  on. 
their  giving  him  Supplies ;  and  therefore,  ra- 
ther than  hazard  the  Security  of  the  Kingdom, 
and  the  Lofs  of  the  Dominion  of  the  Sea,  he 
had  followed  the  Steps  of  his  Predeceffors,  in 
providing  againft  the  Danger,  without  having 
recourfe  to  a  Parliament. 

The  King  was  ftill  trufted  with  the  walling 
of  Towns  for  their  Defence,  and  could  impofe 
a  Tax  for  it,  as  was  acknowledged  by  the  o- 
ther  Side }  and  it  was  much  more  reafonable  he 
fhould  be  entrufted  with  a  Power  of  compel- 
ling the  Subject  to  contribute  towards  the  fitting 
out  Ships,  which  were,  in  reality  the  Walls  of 
the  Kingdom. 

That  if  the  Danger  was  not  confefled  by  the 
Defendant's  Demurrer,  there  appeared  fufficient 
Danger  in  the  firft  Writ,  of  the  4th  oiAuguft, 
to  warrant  fuch  Preparations  j  for  the  Writ  took 
notice  of  the  Dangers  arifing  from  the  neigh- 
bouring Powers,  who  had  affembled  great 
Fleets  and  Armies,  and  expreffed  the  Danger 
there  was  of  lofing  the  Dominion  of  the  Sea, 
which,  as  we  were  an  Ifland,  and  depended 
very  much  on  our  Trade,  muft  be  fatal  to  us. 
That  former  Kings,  efpecially  during  the  Time 
of  the  Saxons,  had  always  endeavoured  to  keep 
fuch  Fleets  as  might  render  them  Matters  at 
Sea :  King  Edgar  had  a.  Navy  of  3600  Ships, 
and  commanded  3000  Ships  t;o  rendezvous 
every  Year  at  Eafier,  and  furround  the  Ifland. 
And  Ethelred  commanded  every  310  Hides  of  • 
Land  throughout  England  to  provide  a  Ship  ; 
which,  it  was  computed,  muft  raife  upwards  of 
eleven  thoufand  Ships.  Of  fuch  Confequence 
the  Dominion  of  the  Sea  was  thought  in  thofe 
Days  •,  and  it  was  not  lefs  at  prefent,  when  our 
our  foreign  Trade  was  fo  much  encreafed, 
and  other  Nations  attempted  to  rival  us  in  it. 

That  it  was  not  to  be  prefumed,  the  King 
would  declare  a  Danger,  where  there  was  none: 
He  was  to  get  nothing  by  the  Affeffment :'  It 
was  all  to  go  towards  the  Charge  of  fitting  out 
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1657-  Ships,  and  he  was  at  a  great  Charge  himfelf  in  fit- 
13  Car.  I.  ing  out  a  Royal  Fleet  befides :  That  it  was  ac- 
^"v^"'  knowledged  he  was  entrufted  with  greater  Matters 
than  thefe  5  that  he  could  command  the  Per- 
fons  of  his  Subje&s  in  the  Wars  ;  that  he  could 
lay  an  Embargo  upon  all  Ships,  and  command 
them  into  his  Service  ;  and  had  the  Preroga- 
tives of  War  and  Peace,  whereby  he  might 
bring  Deftruction  on  the  whole  Kingdom  : 
But  it  was  not  to  be  prefumed  he  would,  any 
more  than  that  he  would  feize  on  all  his  Sub- 
jects Eftates,  becaufe  he  laid  a  trifling  Charge 
on  them,  towards  their  common  Defence  ;  and 
if  his  Succefibrs  flioukl  hereafter  lay  unreafon- 
able  Charges  on  their  Subjects  when  there  was 
no  Neceffity,  this  would  not  be  a  Precedent 
for  it :  Such  unneceffary  Charges  were  acknow- 
ledged to  be  illegal. 

And  as.  to  the  taxing  Inland  Counties,_  they 
all  conftituted  but  one  Kingdom  ;  and  it  ap- 
peared every  Hide  of  Land  in  the  Kingdom 
had  been  taxed  towards  fitting  out  a  Royal 
Fleet  •,  and  if  the  whole  might  be  charged  to- 
gether, every  County  in  particular  might  be 
charged  towards  it.  Formerly  the  Maritime 
Counties  undertook  the  Sea  Service  ufually, 
and  the  Militia  of  the  Inland  Counties  march- 
ed to  defend  the  Sea  Coafts;  and  if  both  the 
Inland  and  Maritime  Counties  were  now  charg- 
ed together,  towards  the  Defence  of  the  whole 
Kingdom  ;  this  was  as  reafonable  as  the  charging 
the  one  with  the  Guard  of  the  Sea,  and  the  other 
with  the  Defence  of  their  Country  by  Land. 

That  the  Statutes  made-againft  taxing  the 
Subject,  muft  be  underftood  of  the  ordinary  De- 
fence, or  for  foreign  Wars :  If  an  Act  was 
made  that  the  King  fhould  not  defend  the 
Kingdom,  in  exprefs  Words,  or  that  the  Sub- 
jects fhould  not  contribute  to  their  own  Defence 
in  Times  of  Danger,  it  would  be  a  void  Aft. 
It  was  not  to  be  fuppofed  that  any  Laws  could 
intend  the  Ruin  of  the  Nation  they  were  made 
to  preferve,  and  make  the  Subject  acceflary  to 
his  own  Deftruction  ;  as  fuch  Laws  would  be. 

That  it  was  abfurd  to  fay,  that  the  King  a- 
lone  was  entrufted  with  the  Militia,  and  the 
Defence  of  the  Kingdom,  and  yet  was  deprived 
of  the  Means  of  raifing  Forces  by  Sea  and 
Land ;  and  if  no  Supplies  could  be  raifed  but 
in  Parliament,  then  the  Parliament  only  was 
Judge  of  the  Danger,  and  of  the  Neceffity  of 
the  Defence  :  The  King  had  nothing  to  do  with 
it;  fince,  if  his  Judgment  was  never  fo  much  re- 
lied on,  or  his  Right  to  command  the  Militia 
never  fo  often  acknowledged,  it  would  be  im- 
poflible  for  him  to  raife  or  maintain  Forces 
without  Money.  And,  laftly,  they  held,  that 
the  Writs  were  not  defective,  either  as  to  Mat- 
ter or  Form  ;  but  fuch  as  had  been  ufually  if- 
fued  in  the  like  Cafes. 

In  moft  Difputes  both  Parties  are  frequently 
in  the  wrong,  in  fome  inftance  or  other,  and 
both  of  them  have  often  other  Views  than  what 
they  think  fit  to  communicate  to  the  World, 
or  to  one  another.  I  look  upon  this,  in  Reality, 
to  be  a  Trial  of  Skill  between  the  Crown  and  a 
Faction.  The  King  defired  no  more  than  to 
preferve  thofe  Prerogatives  that  defcended  to 
him  from  his  Anceftors,  though,  it  is  very 
poffible,  he  might  think  them  more  extenfive 
.than  they  really  were.     The  Faction,  on  the 
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other  hand*    were  aiming  (it  is  evident  from 
the  Rebellion  that   fucceeded)    to    make    the 
King  dependant  on  them,  and,  indeed,  toufurp 
SovereignPower,  and  fubvert  the  Government  in 
Church  and  State  •,  but  induftrioufly  concealed 
their  Views   from  the  honeft  and  difinterefted 
Part  of  the  Nation,  pretending  to  be  the  'great" 
Patriots  and  Defenders  of  the  People,  againft 
Popery  and.  Arbitrary  Power ;  which  they  had 
the  Addrefs  to  infinuate  was  breaking  in  upon 
them  like  a  Flood.     The  King's   Inclinations 
to  Popery,   they  pleaded,    were  manifeft  from 
his  marrying  a  Papift,    fuffering   her   Preift's 
and  Officers  about  the  Court,  and  encouraging 
and  preferring    thofe     who   maintained,    that 
Man  was  a  free  Agent,  which   they  ftiled  Ar- 
minianijm,  and  perfuaded  the  People,  it  was  a 
Popifh  Tenet :    And  indeed  Epifcopacy  itfelf, 
was  looked  upon  by  many  of  the  Puritan  Strain, 
as  a  Remnant  of  Popery  ;  and  his  Majefty's  en- 
couraging the  Eftablifhed  Church,  an  Evidence 
of  his  Intentions  to  bring  in  Popery. 

And  as  to  arbitrary  Power,  they  inftanced  in 
the  many  extraordinary  Ways  the  King  had 
taken  to  raife  Money,  fince  his  Acceflion  to  the 
Crown  j  which  were  fuch,  indeed,  as  nothing 
but  an  abfolute  Neceffity  could  juftify :  But 
what  Choice  has  a  Prince  left,  after  repeated 
Trials  of  his  People's  Duty  in  Parliament, 
and  they  peremptorily  refufe  him  Supplies,  ei- 
ther for  the  neceflary  Support  of  his  Houfhold, 
or  the  Defence  of  his  Kingdom  ?  Is  he  to  throw 
up  the  Government,  and  abdicate  his  Throne, 
or  endeavour  to  fupport  that,  and  his  own 
Rights,  by  having  Recourfe  to  extraordinary 
Means,  till  the  People's  Eyes  are  opened,  and 
they  are  brought  to  a  better  Temper? 

The  King,    it  is  evident,   by  calling  three 
Parliaments,    in   the    firft  four    Years   of  his 
Reign,  had  much  rather   have  received  Sup- 
plies in   a  Parlimentary  Way,  than  any  other  : 
Nay,  he  would  never  have  taken  any  other ; 
if  he  had  not  been  aflured  the  Parliament  would 
grant  him  none  :  Till  he  faw  them  fo  infatuated 
and  influenced  by  theArtific.es  of  the  Faction,  that 
nothing  lefs  would  content  them,  than  the  defpoil- 
ing  him  of  all  his  Prerogatives,  and  facrificing 
the  Conftitution,    both  Civil  and  Ecclefiaftical, 
to  their  Fury.     The  Faction  were  fo  fuccefsful, 
indeed,    as     to     make   the    People     believe, 
that  the  King  chofe  thofe  extraordinary   Ways 
of  raifing  Money,  and  that  they  proceeded  from 
an  innateDifpofition  to  render  himfelf  Arbitrary : 
Whereas  it  was,  in  Reality,  the  repeated  Provo- 
cations  he  met  with,   at  the  beginning  of  his 
Reign,  before  they  could  fee  what  his  Adminif- 
tration  would  be, .  that  reduced  him  to  the  Ne- 
ceffity of  entring  upon  thofe  Meafures :  They 
were  fo  far  from  giving  him  Supplies  for  the 
Support  of  the  War  they  had  drawn  the  Crown 
into,  that  they  would  not  grant   him  the  Cuf- 
toms  his  Anceftors  had  enjoyed  for  many  Gene- 
rations for  the  ordinary  Support  of  the  Govern- 
ment.    And  it  is  but  too  manifeft,  that  Abun- 
dance of  Gentlemen,    who  were  Friends  both 
to  the  Monarchy  and  the  eftablifhed  Religion, 
did  not  in  Time  reflect,  that  it  was  the  Unduti- 
fulnefs  of  the  Commons  that  forced  the  King  in- 
to thofe  Meafures  in  his  own   Defence.     They 
fixed  their  Eyes  upon  every  Stretch  of  the  Pre- 
rogative,   and   dwelt  upon  the    Methods  that 
were  revived  for  raifing  Money  ;  not  difcerning 
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1637.  Faction,  to 'throw  all  into  Confufion,  in  order 
13  Car.  I.  t0  accomplish  their  own  ambitious  Projects,  to 
*^~v^-'  gratify  their  Revenge,  or  fubvert  the  eftablifh'd 
Church:  Whereas,  had  the  Parliament  made 
the  King  once  eafy  in  his  Circumftances,  there 
«  is  no  doubt  (as  he  is  acknowledged  by  moft 
Men  to  have  been  a  wife,  juft,  and  virtuous 
Prince, )  he  would,  at  firft,  have  given  them  any 
Security  for  their  Liberties  and  Properties  they 
could  'have  demanded.  There  were  fome  falfe 
Friends  alfo,  and  thofe  in  the  greater!  Pofts  at 
Court,  it  appears,  that  mifreprefented  his  Ma- 
jefty to  the  People,  and  the  People  to  him,  or 
the  Breach  had  loon  been  made  up :  It  is  evi- 
dent, many  Gentlemen,  abufed  by  the  fpecious 
Pretences  of  the  Faction,  endeavoured,  for  fome 
Time,  to  deprefs  the  Crown,  and  bore  a  Part 
in  the  general  Cry  of  Grievances,  that  repent- 
ed of  their  Conduct,  when  it  was  too  late  •  went 
over  to  the  King,  and  laid  down  their  Lives 
to  refcue  the  Crown,  and  the  Conftitution  out 
of  the  Hands  of  its  Enemies,  who,  if  they 
had  fecn  their  Miftake  fooner,  might  have 
prevented  the  Confufion  that  followed. 
'  Give  me  leave  to'obferve  further,  That  if 
Neceffity  would  have  rendered  Ship-money 
legal,  there  was  certainly,  at  that  Time,  too 
much  Neceffity  for  that,  or  fome  other,  Supply, 
to  affiert  our  Dominion  of  the  Sea:  The  Dutch. 
had  a  little  before  barbaroufly  difpoffeffed  the 
Euglijb  of  the  Spice  IJlands  ;  tortured  and  mur- 
dered our  Factors  at  Amboyna,  in  the  Eaft  Indies ; 
feized  their  Effects,  and  taken  the  Company's 
Ships,  though  we  were  then  in  full  Peace  with 
that  State  :  Our  Merchants  murmured  that  the 
Dutch  were  not  yet  called  to  Account,  and 
made  to  reftore  the  only  valuable  Branch  of  the 
India  Trade,  which  they  had  thus  robbed  us  of-, 
and  the  Hollanders  very  well  "knew  the  King 
did  not  want  Inclination  to  do  the  Nation  Ju- 
ftice  in  this  particular:  They  increafed  and 
flrengthened  their  Navy-  therefore,  and  entered 
inter  a  Confederacy  withFrance to  tfcrprrve  us  of 
the  Dominion  of  the  Sea  ;  and  thus  ftrengthen- 
ed  and  fupported,  they  ventured  to  infult  the 
Coaft  of  England,  claiming  a  Right  of  "fiirring 
here,  without  our  Leave  ■,  which  was  the  true 
Reafon  of  the  King's  fitting  out  the  Grand 
Fleet  at  this  Time,  which  had  fo  good  an  Ef- 
fect, that  the  Dutch  were  compelled  to  acknow- 
ledge our  Sovereignty  of  the  Seas,  and  yield  to 
pay  his  Majefty  30000/.  a  Year  by  way  of 
Tribute,  or  as  a  Confideration  for  their  fifhing 
on  cur  Coafts  ;  and  he  might  have  obliged 
them  to  reftore  the  Spice  Iflands,  if  that  crafty 
People  had  not  joined  the  difaffected  here,  and 
found  him  other  Employment  at  home.  From 
whence  it  appears  that  Ship-money  was  exceed- 
ingly well  employed,  how  illegally  foever  it 
Was  railed  ;  and  it  coft  the  King  twice  the  Mo- 
ney he  received  by  it,  to  fit  out  thofe  Fleets 
that  did  this  Service-:  So  that  the  Nation  was 
very  far  from  being  injured  by  that  trifling  Tax, 
which  did  not  bring  in  much  more  than  two 
hundred  thoufand  Pounds  per  Annum,  and  which 
would  have  been  efteemed  as  inconfiderable,  as 
in  Truth  it.  was,  if  the  Faction  had  notdiftradt- 
ed  the  People  with  imaginary  Fears,  and  in- 
finuated  that  the  King  had  further  Views,  in- 
tending to  render  all  their  Properties  precarious, 
and  govern  bv  Will  and  Pleafure. 
No.  6. 


Nor  was  the  King  only  diftreffed  by  the  Fac-      i^37-; 
tion    at  home  and   the  Dutch;    but   the  Scots  x*  Car-  ?* 
were  now  upon  the  Point  of  throwing  off  their  ^^^^ 
Allegiance,    and  breaking  out  into  Rebellion, 
confederating  themfelves  with  the  Englijh  Mal- 
contents, the  Dutch,   and  French,  againft  their 
Native  Sovereign.      His    Majefty,     however, 
might    have    fupported    himfelf    againft    all 
thefe,     if    he    had    not    been    furrounded   by 
the    moft     exquifite    Set  of  Hypocrites   that 
ever   appeared   upon   the   Face   of  the  Earth, 
who  betrayed  his  Conncils  while  he  was  heap- 
ing Favours  upon  them. 

•  As  to  the  Judges  who  gave  their  Opinions  in 
this  great  Caufe  of  Ship-money ;  the  Lord 
Chief  Tuftice  Finch  fled  from  the  Fury  of  the 
Faction  into  Holland,  in  the  Year  1 640.  when 
he  found  there  was  no  Safety  for  thofe  that  durft 
be  loyal ;  *  and  was  impeached,  as  will  be  feen 
hereafter.  Six  more  of  the  Judges  were  Im- 
peached alfo  ;  but,  notwithftanding  the  Faction  - 
reprefented  them  as  Men  not  worthy  to  live, 
they  contented  themfelves  with  extorting  fifty 
or  threefco:  e  thoufand  Pounds  from  them,  to- 
wards carrying  on  the  Rebellion  they  had  been 
fo  long  plotting  againft  their  Sovereign  ;  while 
others  were  permitted  to  hold  their  Places  on 
Condition  of  doing  their  dirty  Workj  and  af- 
fifting  in  the  Oppreffion  of  their  Fellow-Sub- 
jects :  It  was  one  of  the  Mafter-pieces  of  the 
.  Malcontents,  to  keep  Men  under  the  Terror  of 
being  declared  Delinquents,  to  ferve  the  Ends  of 
them :  This  they  frequently  found  of  greater 
Advantage  to  their  Caufe  than  turning  them 
out  of  their  Offices,  or  expelling  them  the 
Houfe,  as  the  noble  Hiftonan  informs  us: 
And,  if  the  King  had  raifed  fome  trifling  Sums, 
by  extraordinary  Means,  the  Faction  raifed  a 
hundred  Times  more,  sby  Ways  and  Means  that 
were  ftill  more  extraordinary,  invading  the  Sub- 
jects Liberties  and  Properties  by  wholefale,  and 
exercifing  every  Artifice  they  could  invent,  to 
extort  Money  from  the  unhappy  People- they 
had  deluded.  It  has  been  ftiewn  already,  that 
there  was  not  one  of  thofe  extraordinary  Ways 
King"  Charles  made  ufe  of  to  raife  Money, 
which  had  not  been  practifed  by  his  Predecef- 
fors,  and  for  the  Legality  whereof  he  had  not 
the  Opinions  of  the  Judges  :  And  that  Queen 
Elizabeth,  in  many  other  Inftances,  carried  the 
Prerogative  much  higher  than  this  King  did, 
notwithftanding  what  Rapin  and  his  Fanatick 
Brethren,  in  their  abundant  Wifdom,  have  af- 
ferted  to  the  contrary.  Thofe,  who  are  conver- 
fant  in  the  Hiftory  of  that  Reign,  know  that 
(he  would  not  iuffer  the  Commons  to  enter  in- 
to any  Debates  without  her  Direction  concern- 
ing Religion,  the  Prerogative,  or  the  Succef- 
fion  of  the  Crown,  and,  if  they  were  fo  hardy  as 
to  attempt  it,  fhe  committed  the  Members  -, 
that  when  Sir  Edward  Coke,  the  Speaker  of  the 
Commons,  was  directed  to  read  a  Bill  that 
touched  upon  one  thefe  Articles,  he  anfwered 
he  durft  not ;  the  Queen  had  commanded 
the  Contrary  ^  and  he  accordingly  refufed  to 
read  it. 

It  appears  alfo,  that  Queen  Elizabeth  grant- 
ed above  forty  Patents  for  Monopolies,  which 
were  all  in  force  at  one  Time ;  and  fome  of 
them  of  thirty  Years  Continuance :  That  fhe 
raifed  Money  by  Loans,  Privy-Seals,  and  moft 
Sf  of 
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i6?7-  of  the  other  Ways  fo  much  clamoured  againft 
15  Car.  I.  -n  the  Rejgn  0f  King  Charles :  That  me  preffed 
what  Soldiers  Ihe  pleafed  into  her  Service ; 
compelled  the  Country  to  raife  great  Bodies  of 
Horfe  and  Foot,  and  to  pay  and  clothe  them  at 
their  own  Expence,  without  afking  the  Advice 
of  her  Parliament ;  and  was,  notwithftanding, 
acknowledged  to  be  one  of  the  beft  and  greateft 
of  our  Princes :  And  yet  King  Charles,  who  did 
not  half  this,  is  charged  by  the  Faction  with 
affuming  arbitrary  Power,  and  deemed  to  have 
forfeited  his  Crown,  though  he  redreffed  all 
their  real  and  pretended  Grievances ;  parted 
with  many  of  his  undoubted  Prerogatives,  and 
palTed  more  Acts  for  fecuring  the  Liberties  and 
Properties  of  his  Subjects,  than  had  been  paffed , 
in  any  Reign  fince  the  Conqueft  ;  infomuch, 
that  the  very  Parliament,  that  raifed  the  Rebel- 
lion againft  him,  once  confeffed,  they  had 
nothing  more  to  demand  for  their  Security. 

It  appears  that  the  refpective  Parties  in  thofe 
Days,  as  m  ours,  acted  upon  very  different  Prin- 
ciples, and  were  far  from  being  agreed  in  Facts: 
The  one  looked  upon  the  People, .  and  the  o- 
ther  on  the  Prince,  as  the  Original  of  all  law- 
ful Power.  The  firft  held  that  every  legal  Go- 
vernment was  conftituted  *in  the  Univerfal 
Confent  of  the  People  ;  that  no  one  had  a 
Rio-ht  to  aflume  any  Dominion  over  another 
without  his  Leave ;  and  that  Monarchs  and 
Magiftrates  were,  or  at  kail  ought  to  be,  no 
more  than  the  People's  Officers  and  Subflitutes, 
elected  by  them,  to  adminifter  Juftice  at  home, 
or  command  the  Armies  in  the  Field,  and  were 
liable  to  be  called  to  an  Account  and  .depofed, 
whenever  their  Adminiftration  did  not  pleafe 
their  Mailers. 

The  other  Party  held,  that  in  the  Beginning 
the  Patriarchal  Form  of  Government  obtained 
in  every  Part  of  the  World ;  that  Fathers  were 
Monarchs  in  their  refpective  Families,  and  by 


Nature,  were  entitled  to  the  Command  of  all    1657. 
their  Defcendants :    That   there    never  was  a^Car.  I. 
Time  when  Men  were  born  under  no  Form  of  'v^VNJ 
Government,  and  left  at  Liberty  to  chufe  their 
own  Governors :    That  the  greater  Monarchies 
confiiled  of  Families  that  united  for  their  com- 
mon Defence  •,   or  were  founded  in  Conqueft, 
Lome  powerful  Chief  reducing  his  weaker  Neigh- 
bours under  his  Power. 

And  from  thefe  feveral  Principles  and  No- 
tions of  Government,  the  one  were  for  reducing 
their  King  to  the  Condition  of  a  Subject,  and 
the  other  for  maintaining  his  Prerogative  ; 
though  the  latter  held  alfo,  that,  the  King  ought 
to  govern  according  to  fuch  Laws  and  Statutes 
as  had  been  granted,  or  enacted  by  his  Prede- 
ceiTofs. 

The  one  looked  upon  the  King's  Preroga- 
tives only  as  Conceffions  of  the  People,  and 
conferred  on  him  for  the  publidc  Good  ;  while 
the  other  held,  our  Princes  were  originally  abfo- 
lute,  limited  by  no  Laws  whatever  ;  and  that 
the  Laws  and  Statutes  of  the  Realm  were  only 
Grants  that  our  Kings  confented  to,  at  the  In- 
ilance  of  their  People  ;    Or,    in  few  Words, 
'the  one  were  for  eftablifhing  a  Republican  Form 
of  Government,  and  the  other  for  fupporting 
the  Monarchy.     The  latter  were  much  the  moil 
.numerous,  and  would  have  carried  their  Point, 
'  if  the  Republicans  had  not  been  fupported  by 
.their  Brethren  of  Scotland  and  Holland,  who  a- 
greed  exactly,  both  in  Principles  of  Religion 
and  Government,     with   our   Malcontents    at 
home.  '  The  Dutch  and  the  French  had  alfo  their 
Ends  to  ferye,  in  fomenting  our  Divifionsj  and 
all  together  found  Means  to  fubvert  our  antient 
Form  of  Government,  though  there  were  not 
One  in  Ten,  of  rhe  Englifh  Nation,   Enemies  to 
Monarchy  in  thofe  Days,  any  more  than  they 
are  at  prefent. 


: 


i-'SZ'iThe  Trial  of  John  Lilburn  and  John  Wharton,  «A7-  t 

13  v^ar.  1.    <*  j  J  ''13  Car- 1. 

for  printing  and  publijhing  feditious  Booh,    before  the  ^^ 
Court  of  Star-Chamber,  9  Pel.  1637.   i^Car.  I. 


Lilburn' j 

Profecu- 

tion. 


Scarce  any  T  Am  afhamed  to  find  between  twenty  and  thirty 


appear- 
ance of  a 
Trial. 


Lilburn*f 
own  Ac- 
count of 
his  Profe- 
cution. 


■Pages  in  Folio  of  fuch  wretched  Stuff  bound  up. 
with  the  State  Trials.  This  feems  to  have  been  done 
purely  to  encreafe  the  Bulk,  and  inhance  the  Price, 
of  a  Work  too  voluminous  already  *  therefore  IJhall 
reduce  thefe  Proceedings  into  a  very  narrow  Com- 
pafs.  The  Editor  indeed,  is  fo  good  to  tell  us  this 
Piece  was  written  by  Enthufiaftick  John  himfelf  -, 
but,  if  he  had  not,  it  is  impoffible  any  one  could 
have  thought  otherwife. 

John  relates,  that  he  .was  betrayed  into  a  Mef- 
fenger's  Hands  by  a  pretended  Friend  of  his : 
That  he  was  committed  to  the  Gatehoufe,  and 
then. removed  to  the  Fleet:  That  being  brought 
before  the  Attorney-General,  he  was  examined 
concerning  his  importing  fome  of  Doctor  Baft-. 
wick's  feditious  Books  from  Holland,  of  which 
one  Chillington  had  accufed  him  ;  and  that  he 
had  a  great  deal  of  idle  Difcourfe  afterwards 
with  the  Attorney's  Clerk,    who  would  have 


examined  him  about  other  Matters,  foreign  to 
the  Purpofe,  but  he  refufed  to  anfwer  any  fur- 
ther, or  to  fet  his  Hand  to  what  he  had  faid, 
and  thereupon  was  remanded  to  the  Fleet. 

About  ten  Days  after  he  was  brought  to  the 
S tar-Chamber  Office,  to  enter  his  Appearance, 
and  to  be  examined  again  ;  and  required  to.  take 
an  Oath,  That  hejhould  true  Anfwer  make  to  all 
Things  that  were  demanded  of  him  ;  which  he  re- 
fufed to  take,  or  to  pay  the  Fees  for  entering 
his  Appearance;  whereupon  he  was  remanded 
to  the  Fleet  again. 

That  he  was  afterwards  had  before  the  Court 
of  S tar-Chamber,  and  charged  with  refufing  to 
enter  his  Appearance,  or  take  the  Star-Chamber 
Oath  :  And  the  Affidavit  of  Edmund  Chillington 
was  read  againft  him,  and  his  Fellow-Prifoner, 
John  Wharton ;  importing,  that  they  had  print- 
ed, at  Rotterdam  in  Holland,  Doctor  Bafiwick's 
Anfwer,  his  Litany,  aad  divers  other  fcandalous 
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Books,  and  conveyed  them  over  to  England. 
Then  he  was  urged  to  take  the  Oath  again  ;  but 
he  refilled  it,  as  gli  unlawful  Oath.  Old  Whar- 
ton, his  Fellow-Prifoner,  alfo  refufed  the  Oath, 
exclaiming  againft  the  Cruelty  of  the  Bifhops, 
and  telling  the  Court  they  had  five  Times  fent 
him  to  Prifon,  within  two  Years,  for  rehiring 
the  like  Oath  :  Then  they  were  both  committed 
to  the  Fleet  again  for  their  Contempt. 

Both  of  them  being  brought  before  the  Star- 
Cb amber  three,  or  four  Days  after;  they  refufed 
Hill  to  take  the  Oath ;  and  another  Affidavit 
was  read  againft  them,  importing,  That  they 
had  fent  over  feveral  more  feditious  and  libel- 
lous Books  from  Holland  •  which  the  Prifoners 
denyed,  but  would  not  fwear  it ;  and  Wharton 
began  to  revile  and  rail  at  the  Bifhops,  both 
of  them  afcribing  this  Profecution  to  Epifcopal 
Influence.  Whereupon  the  Court  proceeded  to 
cenfure  the  Prifoners,  and  adjudged,  That  they 
tgainftthe  faoxx\&  be  remanded  to  the  Fleet,  there  to  re- 
fottheV  ma*n  t'iM  tney  conformed  themfelves  to  the 
Contempt,  Orders  of  the  Court  •  that  they  mould,  each  of 
innotan-  them,  pay  a  Fine  of  500/.  and  give  Security 
fwei-ingtbe  fQJ.  t}iejr  g00d  Behaviour  before  they  were  en- 
larged •,  that  Lilburn  fliould  be  whipped  from 
the  Fleet  to  the  Pillory  •,  and  that  both  of  them 
fhould  be  fet  in  the  Pillory,  in  fuch'  Place  as 
the  Court  fhould  direct,  (which  was  afterwards 
ordered  to  be  in  New-Palace-Tar  d,  Weftmin- 
fter.) 

Lilburn  (according  to  his  Sentence)  fays,  he 
was  whipped  on  the  18th  of  April,  f  being  faft- 
ned  to  a  Cart)    from  the  Fleet  to  Palace-Yard ; 
and  the  Lords  of  the  Star-Chamber,  being  then 
fitting,  fent  their  Tipftaff  to  him,  to  know  if 
he  would  yet  fubmit  •,  but  he  refufed  and  gloried 
in  his  Suffering  :  Whereupon  he  was  fet  in  the 
Pillory  for  two  Hours  ;  where  he  gave  the  Peo- 
ple an  Account  of  his  Sufferings,  and  the  Hard- 
fhip  of  his  Cafe*  applauding  thofe  three  living 
Martyrs,   as   he  called  them,  Burton,  Prynne, 
H*.  e*u      and  Baftwick,  reviling  the  Bifhops,  and  telling 
c,a'm*  a~    the  People  they  received  their  Power  from  the 
^6^,  W  Devil,  inftead  of  having  it  from  God,  as  they 
the  Church  pretended  •  and  that  there  was  little  or  no  Dif- 
•fEng-     ference  between   Popery    and  the  Church  of 
England ;  and  exhorted  r,he  People  to  withdraw 
their  Necks  from  under  that  fpiritual  and  anti- 
chriftian  Bondage ;    that  they  fhould  put  on 
couragious  Refolutions,  like  valiant  Soldiers  of 
J e fits  Chrift,    and  fight  manfully   his  fpiritual 
Battles.,  For  his  own  Part,    he  faid,  his  Soul 
was  filled  fo  full  of  fpiritual  and  heavenly  Joy, 
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while, he  flood  in  the  Pillory,  that  he  could  not      i6?7- 
expreis  it   with   his  Tongue.     Then   he  took  1 5  Car.  I- 
fome  of  Baftwick' 's  Libels  out  of  his  Pocket,  and  2^/w/v7 ' 
threw   them   among  the  People  •,    which  the  feditious  . 
Court  of  Star^Chamber,  that  was  fitting  in  View  phis, 
of  the  Pillory,    being   acquainted  with,     fent  ™hil.e.  he 
their  Officers  to. order  him  to  behave  hamfelf^™ 
with  more  Decency,  and  ceafe  his  Railing ;  but 
he  anfwered,    he  would  declare  his  Mind,    if 
they  hanged  him  up  at  the  Hall  Gate  :  Where- 
upon tfley  ordered  him  to  be  gagged,  which 
put  an  End  to  his  feditious  Harangue  for  the 
prefent ;  but  being  taken  down  from  the  Pil- 
lory and  ungagged,  he  began  again,  and  told 
the  People,  he  was  more  than  Conqueror  through 
him  that  loved  him.     And  fuch  was  his  Behavi- 
our during    the  whole  Time   he   was   in  the  ' 
Hands  of  the  Executioner,  that  the  Court  of 
Star- Chamber  ordered  him  to  be  laid  in  Irons, 
and  kept   on  the  Common  Side  in  the  Fleet 
Prifon  •   where,  he  tells  us,  he  fhould  have  been 
flarved,    if  he  had   not  been  relieved   by  his 
Fellow-Prifoners,    for   his    Friends   were   not 
fuffered  to  come  at  him ;  and  that  the  Hard- 
fhips  he  underwent  in  Prifon  twice  threw  him 
into  a  Fever,  and  endangered  his  Life. 

This  Man   having   done  as   much  towards  Remarks 
fpiriting  up  the  People  to  rebel  againft  the  Go- «»  Lil- 
vernment,    as  any  one  of  his  Station,  Repa-  pUr"'f 
ration   was    ordered    to    be    made   him,    for t[e„H' 
his  Sufferings  and  Services,  by  the  Parliament 
in  1 641,  on  his  Petition-    and  he  was  after- 
wards ordered   three  thoufand  Pounds  out  of 
the  Royalifts  Eftates,    that  were  confifcated  by 
the  Rump :  But  he  complains  he  never  received 
but  little  of  it,  though  he  lifted  himfelf  in  the 
Rebels  Army,   and  behaved  fo  well,   that  he 
was  advanced  to  the  Poft  of  Lieutenant-Colo- 
nel .of  Dragoons.     The  Truth  is,  he  grew  as 
unquiet  and  mutinous  under   the  Ufurpation, 
as  he  ever  had  been  under  his  lawful  Prince, 
and  was  profecuted  by  the  Saints,  his  Brethren, 
with  more  Violence  than  ever  he  was  by  the 
Star-Chamber    or  the   Bifhops,    as   is  evident 
from  fome  of  the  fucceeding  Trials. 

It  feems  the  Saints  of  thofe  Days  thought 
it  their  Duty  to  oppofe  and  revile  their  Go- 
vernors in  Church  and  State ;  and,  in  any  o- 
ther  Country  but  this,  Lilburn  would  have 
been  hanged,  for  flying  in  the  Face  of  Autho- 
rity, and  inciting  the  People  to  Rebellion, 
even  while  he  was  under  the  Hand  of  the  Exe- 
cutioner. 
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T4  ca3r8'i.  The  Trial  of  Thomas  Harrison,  of  Creek,  in  the  ^c£  i. 
County  of  Northampton,  Clerk,  for  a  Contempt  in  infla- 
ting and  Jlandering  Mr.  Juftice  Hutton,  one  of  the 
Judges  of  the  Common-Pleas,  as  he  fat  upon  the  Bench  in 
Weftminfter-Hall.  .Before  the  Court  of  Kings-Bench, 
in  Trinity  Term.      1638.      14.  Car.  I. 


The  In-  fT^H  E  Indictment  was  found  by  a  grand  Ju- 
imment.  J^  ry  Qf  Middlefex,  and  fet  forth  that  the 
Court. of  Common- Pleas  was  an  ancient  Court, 
and  Mr.  Juftice  Hi'tton  one  of  the  Judges  there- 
of 5  and  that  the  Defendant,  Thomas  Harrifon, 
being  moved  by  Malice,  and  intending  to 
bring  the  faid  Mr.  Juftice  Hutton  .under  His 
Majefty's  high  Difpleafure,  to  the  Hazard  of 
his  Life  and  Eftate,  and  intending  to'difturb 
the  Peace  of  the  Kingdom,  and  the  Courts  of 
Juftice  then  fetting;  did,  on  the  4th  of  May, 
then  laft  paft,  audacioufly  and  malicioufly  rufh 
to  the  Bar  of  the  faid  Court  of  Common- Pleas, 
the  faid  Mr.  Juftice  Hatton,  and  Mr.  Juftice 
Craivley,  then  fetting  on  the  Bench ;  and,  with 
a  ]oud  Voice,  faid,  /  do  accufe  Mr.  Juftice 
Hutton  of  High-Treafon,  in  contempt  of  His 
Majefty,  his  Crown,  and  Dignity,  and  of  the 
Courts  of  Juftice  then  fetting  in  Weftminfter-Hall, 
&c. 

H'tCon-  The  Evidence  producedagainft  theDefendant, 
fUl0"i  Was  his  own  Examination  and  Confeffion  un- 
der his  Hand,  which  he  acknowledged  to  be  true 
in  open  Court :  In  which  Examination  he 
conferled,  That  he  came  to  the  Bar  of  the  Court 
of  Common- Pleas,  and  there  publickly  charged 
Mr.  Juftice  Hutton  with  High-Treafon,  with 
denying  the  King's  Supremacy,  and  with  mo- 
ving the  People  to  Sedition ;  and  being  asked 
the  Reafon  of  this  Charge,  he  anfwered,  That 
according  to  common  Fame,  the  faid  Judge  on 
the  Saturday  prece'ding,'  had  delivered  his  Opi- 
nion in  the  Exchequer-Chamber,  That  the  King 
had  no  lawful  Power  to  levy  Ship- Money,  and 
that  the  People  thereupon  grew  more  ftubborn 
and  averfe  to  the  Payment  of  Ship-Money,  and 
that  this  Judge's  Opinion  was  contrary  'to  the 
Opinion  of  all  the  Orthodox  Divines  in  the 
Kingdom:  That  the  faid  Mr.  Juftice  Hutton 
had  in   his   Circuit  encouraged  the   People  in 


their  Difobedience  ;  and  being  ask'd  why  he 
made  choice  of  this  publick  Way  of  charging 
the  Judge,  he  anfwer'd,  becaufe  he  delivered 
his   Opinion  publickly. 

The  Offence  contained  in  the  Indictment 
being  thus  confefs'd,  in  the  Examination, 
which  the  Defendant  acknowledged  in  Court  to 
t)e  true,  and  there  needing  no  farther  Evidence  ; 
the  Attorney  General,  after  he  had  enlarged 
on  the  Henioufnefs  of  the  Crime,  demanded 
Judgment  againft  him,  and  the  following  Sen- 
tence was  pronounced,    viz. 

That   the    Defendant  fhould   pay  a    Fine  ofSente"fe 
joooo    1.     be'    i?nprifon'd    during     the     King's  ^Z  qhe 
Pleafure;    and,    with   a    Paper   on    his    Fore-  Fine 
head    expreffing  his    Offence,   Jhoidd  go  to    alljbould  be 
the  Courts  in  Weftminfter-Hall,  and  ?nake  his  °"ty 
Submiffion  in  every  Court.  t  °°  i 

■  From  this  Proceeding  we  may  gather  Hani- 
how  violently  the  •  two  great  Parties  in  *bn's<7W- 
the  Nation  were  fet  againft  each  other  at  alt 
this  time,  and  that  the  Clergy  were  ge- 
nerally on  the  Side  of  the  Court.  It  was 
certainly  a  very  great  Offence  to  charge  a  Judge 
upon  the  Bench  with  High-Treafon,  .efpecially 
when  there  was  no  other  Foundation  for  it,  but 
his  differing  in  Opinion  from  his  Brethren  in 
the  Cafe  of  Ship-money  :  But,  on  the  other 
hand,  confidering  the  Defendant  was  but  a 
private  Clergyman,  and  acknowledged  his  Of- 
fence, the  Fine  leems  very  exorbitant.  The 
Editor  of  this  Collection  of  Trials,  has  made  it 
fifty  thoufand  Pounds;  but  looking  into  Croke's 
Reports,  I  find  he  has  fet  down  forty  five 
thoufand  Pounds  too'  much.  However,  five 
thoufand  Pounds  was  much  more  than  the  De- 
fendant would  ever  be  fuppofed  able  to  pay, 
and  confequently  was  contrary  toMagna  Chartay 
as  the  Party  that  profecuted  him  ufed'  to  urge, 
when  it  was  the  Fortune  of  any  of  tffejr  Bre- 
thren to  be  charged  with' fuch  heavy  Fines. 


1640. 


2^,  The  Profecution  of  John  Lord  Finch,  Baron  of  For d- 
wich,  and  Lord  Keeper  of  the  Great  Seal,  for  High- 
Treafon,  1 640      16  Car,  I. 
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1640. 
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A  Committee  of  the  Houfe  of  Commons  be-  jlay  the  Purfe  on,  within  the  Bar.  However,  he 
ing  appointed  to  prepare  a  Charge  againft    would  not  fit  down,  or  put  on  his  Hat,  as  the 


Hede- 
ftres  to  be 
heard  by 
the  Houfe 
of  Com- 
mons. 


the  Lord  Keeper  Finch,  on  the  14th  of December, 
he  defired  to  be  heard  by  that  Houfe,  before 
they  came  to  any  Refolution  againft  him, 
which  was  granted  -,  and  on  the  21ft  of  the  fame 
Month,  the  L.  Keeper  came  to  the  Houfe, 
■where  a  Chair  was   fet  for  him,   and  a  Stool  to 


Speaker  defired  him  •  but  laying  the  Purfe  on 
the  Chair,  he  made  a  Speech  ftanding,  bare- 
headed all  the  time,  the  Serjeant  at  Arms 
of  the  Houfe  ftanding  on  one  Side  of  him,  with 
his  Mace  upon  his  Shoulder. 
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The  Lord  Keeper  firft  thanked  the   Houfe  1      That  in  Michaelmas  Term,  1634,  His  Ma-      1640. 
^^J  for  the  Favour  of  hearing  him-,  which  he  did  I  jelly  required  him    to  demand  the  Opinion  of'1*  Carr- 
m  Speech  not   defire,  he  faid,  topreferve  himfelf  or  his  |  every   Judge    in    particuJar,  and  charge  them  l>VVJ' 


toth 
Houfe 


Fortune,  but  to  preferve  the  good  Opinion  of 
that  Affembly,  which  he  valued  more  than  all 
the  Honours  and  Fortunes  he  was  capable  of: 
Neither  did  he  come  thither  to  juftify  his  Acti- 
ons or  Opinions,  but  to  give  a  plain  Narrative 
of  his  Cafe,  and  fubmit  it  to  the  Wifdom  and 
Juftice  of  the  Houfe. 

His  Affection  for  Religion  he  hoped  no 
Man  doubted  of,  having  lived  near  thirty 
Years  in  the  Society  of  Grafs-Inn,  and  his  E- 
ducation  andConverfation  fo  very  well  known  to 


in 
upon  their  Allegiance,  to  keep  it  fecret  j  affu- 
nng  them,  that  thefe  Opinions  fhoiild  not  be 
binding,  either  to  themfelves  or  the  reft  of  his 
Subjects;  and  that  they  might  alter  them  upon 
better  Information. 

That  the  Judges  being  bound  by  their  Oaths, 
to  counfel  the  King,  he  thought  they  could  not 
refufe  giving  him  their  Advice,  when  he  requir- 
ed it.  They  did,  therefore,  obey  his  Com- 
mands. That  they  were  neither  promifed  nor 
threatned,  but  left   to  do  as  their  Conferences 


many  of  them  :  And  tho'  he  had  been  fifteen  I  directed  them  3  and  none  of  them  made  any 
Years  of  the  King's  Council,  no  Man  could  Doubt  when  they  fubmftted  their  feveral  Opi- 
nions, \m\diHuiton  and  Crooke,  and  even  Crooke 
declared  it  to  be  his  Opinion,  That,  when  the 
whole  Kingdom  .was  in  Danger,  the  Defence 
ought  to  be  borne  by  all.  As  to  JufticeButton,  he 
didnotatall  fubferibe  to  that  private  Opinion, 
neither  was  he  preffed  to^o  it.     This  Opinion 


charge  him  with  being  the  Author  or  Advifer, 
or  even  of  confenting  to  any  one  Project.  That 
his  Majefty  had,  indeed  undefervedly,  preferred 
him  to  two  great  Polls,  that  of  Lord  Chief  Juf- 
tice' of  the  Common- Pleas,  and  that  of  Keeper 
of  his  great  Seal  •,  but  without  his  feeking,  and 
how  he  had  incurred  the  Difpleafure  of  that 
Houfe,  he  could  not  conceive ;  but  hoped  he 
fhould  manifeft  his  Innocence  to  their  Satisfac- 
tion. 

He  had  once  the  Honour,  (he  obferved)  of 
fitting  in  that  Place  where  Mr.  Speaker  did  •, 
and  appealed  to  all  that  knew  him,  if  he  had 
not  ferved  the  Houfe  with  Candour,  and  receiv- 
ed Teftimonies  of  their  Affection  for  him  :  and 
the  laft  unhappy  Day  he  fat  there,  he  had  a 
great  Share,  he  faid,  in  the  Unhappinefs  of  it. 
Many  of  the  Members  could  witnefs  that  no 
Man  within  thofe  Walls,  expreffed  more  Symp- 
toms of  Sorrow,  Grief,  and  Diffraction,  than 
he  did. 

That  His  Majefty  commanded  him  to  deli- 
ver his  Pleafure  to  the  Houfe,  that  they  fhould 
adjourn  ;  and,  that  upon  his  Allegiance,  he 
ihould  not  put  any  Queftions  that  fhould  be 
propofed  •,  but,  upon  the  Delivery  of  the  Mef- 
fage,  return  to  him  again :  and  he  hum- 
bly befought  them  to  confider,  if  it  had  been  any 
other  Man's  Cafe,  what  he  could  have  done 
between  the  Difpleafure  of  a  gracious  King,  and 
the  ill  Opinion  of  that  honourable  Affembly. 
As  for  his  Part,  he  only  acted  according  to  the 
CommifTion  he  received  from  His  Majefty.  He 
was  not  the  Author  of  that  Council:  on  the 
contrary,  he  reafoned  with  His  Majefty,  and 
would  gladly  have  been  excus'd  from  execut- 
ing that  ungrateful  Office,  defiring  they  would 
lay  all  his  Actions  together  from  firft  to  laft, 
and  he  fhould  fubmit  them  to  their  favourable 
Conftruction.  That  as  to  the  Writs  for  Ship- 
money,  he  was  as  ignorant  of  the  iffuing  them, 
as  any  Member  of  that  Houfe.  He  was  nei- 
ther the  Authorn  or  Advifer  of  them,  and  they 
were  even  iffued  without  his  Privity. 

That  the  Precedents  for  iffuing  them  were, 
indeed,  brought  to  the  Lord  Chief  Juftice  of 
the  King' s-Bench,  to  the  chief  Baron  and  him- 
felf, to  perufe ;  which  they  did,  and  returned 
them.  That  after  this,  His  Majefty  demanded 
of  them,  Whether,  when  the  whole  King- 
dom was  in  Danger,  and  the  Kingdom  in  general 
concerned,  it  were  not  according  to  Law  and 
Reafon,  that  the  whole  Kingdom  Jbould  join  in  De- 
fence thereof  ? 
No.  6. 


was  fubferibed  about  December,  1 63  5,.  and  they 
heard  -no  more  on  this  Head,  till  February, 
1636,  when  His  Majefty  fent  one  of  the  Se- 
cretaries of  State,  to  all  the  Judges  aflembled 
at  Grafs-Inn,  and  there  were  great  Debates 
amongft  them  concerning  it.  After  which  they 
fubferibed  their  general  Opinion,  and  returned 
it  to  His  Majefty.  That  he  gave  his  Opinion 
according  to  his  Confcience,  and  Ufed  the  belt 
Arguments  he  could  for  the  fupport  of  it;  and 
then  it  was,  that  the Juftices  Button  and  Crooke, 
doubted,  If  the  King  was  file  Judge  of  the  Dan- 
ger, and  they  only  fubferibed  in  Compliance 
with  the  Majority.  That  this  Opinion  was 
foon  after  publifhed  by  the  then  Lord  Keeper 
in  the  Star-Chamber. 

That  when  the  Matter  came  to  be  argued  in 
the    Exchequer-Chamber,    there   was    not    one 
Judge   who  did  not  deliver  his  Opinion,   that 
it  mult  be  in  a  Cafe  of  apparent  Danger,   when 
the  King  laid  fuch  a  Charge  on  his  Subjects: 
But  the  Danger  was  conferred  by  the  Demurrer. 
He   then   declared,  he   faid,  that  the   King 
ought  to  govern  his  People  by  Law,  and  that 
he  could  not  alter  the  Laws,  but  by  confent  of 
Parliament.      He    further  declared,     that    if 
this  Contribution  was  intended  to   encreafe  the 
Revenue,  or  bring  any  particular  Benefit  ..to  the 
King,  or   was  defigned    for    any    Thing    but 
the  Defence    of    the    Kingdom,    in    a   Cafe 
of  Neceffity,  their  Judgment  would  not  war- 
rant the   Charge;    entreating  them   to  believe 
that  he  had  not  the  leaft  Intention  to  fubv.ert, 
or  alter   the  common  Law  of  the  Kingdom, 
or    to  introduce   any  new  Way   of  Govern- 
ment. 

He  had  heard  too,  he  faid,  that  there  had 
been  fome  ill  Opinions  conceived  of  him,  con- 
cerning his  Opinion  for  fettling  the  Bounds  of 
the  Forelts  :     but    he    profefled   he   had 


no 


Intention  to  enlarge  them:  he  had,  iriieed, 
conferred  with  the  Gentlemen  of  the  Courrfy  of 
EJfex,  concerning  the  Bounds  of  their  Forefts; 
and  produced  fuch  Records,  as  he  thought  for 
His  Majefly's  Service,  leaving  them  to  dis- 
charge themfelves  as  they  might  by  Law,  but 
he  never  went  about  to  overthrow  the  Charter 
of  the  Foreit,  and  fubmitted  this,  and  what- 
T  t  ever 
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ever  elfe  he  had  done,  to  the  Goodnefs  and  Juf- 
tice  of  the  Houfe. 

The  Lord-Keeper  v/as  no  fooner  withdrawn, 
but  very  bitter  Speeches  were  made  againft 
him  :  It  was  faid,  that  the  Nation  had  feen, 
and  felt,  and  fmarted  under  his  Cruelty : 
That  he  had  recorded  that  pernicious  Judg- 
ment in  the  Cafe  of  Ship-Money  in  all  the 
Courts  of  the  Kingdom  ;  and  was  not  content- 
ed with  enflaving  the  prefent  Generation,  but 
would  have  entailed  Slavery  on  their  Pofterity : 
And  fhould  they  be  fo  weak,  when  they  had  been 
thus  injured  and  abufedy  to  be  cajoled  with  fair 
Words  and  Compliments  ?  Some  had  faid,  they 
ought  to  remember  Mercy  ■,  but  there  was  fuch 
a  Thing  as  foolifh  Pity,  and  there  might  be  a 
a  cruel  Mercy  :  They  ought  to  call  their  Eyes 
upon  that  deplorable  State  he  had  brought 
Great  Britain  into,  and  how  his  Majefty  and 
his  Subjects  had  been  abufed  and  injured  by 
fuch  wicked  Inftruments  ;  and  not  prove  mer- 
cilefs  to  the  whole  Kingdom,  by  fparing  this 
great  Offender! 

Then  the  Houfe  proceeded  to  vote  the  Lord 
Keeper  Finch  a  Traitor  :  1.  For  refufing  to 
read  the  Remonftrance  againft  the  Lord  Trea- 
furer  Wefton,  when  he  was  Speaker,  and  com- 
manded by  the  Houfe  to  read  it.  2.  For  per- 
fuading  the  Judges  to  give  their  Opinion  for 
levying  Ship-money.  3.  For  his  Opinions  and 
A&ions  relating  to  the  Bounds  of  the  Forefts  ; 
and  4.  For  the  ill  Offices  he  had  done,  in  per- 
fuading  his  Majefty  to  diffolve  the  laft  Parlia- 
ment, and  publifhing  the  Declaration,  with  the 
Reafons  for  doing  it. 

And  it  was  refolved  to  fend  the  Lord  Falk- 
land with  a  Meffage  to  the  Houfe  of  Lords,  to 
impeach  the  faid  John  Lord  Finch,  Baron  of 
Fordwich,  and  Lord-Keeper  of  the  Great  Seal 
of  England,  of  High-Treafon. 

Of  which  Refolutions  the  Lord- Keeper  ha- 
ving Notice,  withdrew  the  next  Morning,  being 
the  2 2d  of  December,  and  went  over  to  Holland 
in  Difguife. 

However,  the  Commons  proceeded  in  their 
Impeachment ;  and  having  drawn  up  Articles 
of  Impeachment  againft  him,  fent  them  up  to 
the  Lords  about  the  Middle  of  January,  1640. 
being  of  the  following  Tenor  : 

1.  That  the  faid  John  Lord  Finch,  Baron  of 
For'dwich,  Lord-Keeper,  &c.    had  traiteroufly 
■  endeavoured  to  fubvert-  the  fundamental  Laws, 
and  introduce  an  arbitrary,  tyrannical  Govern- 
ment. 

.  2-.  That,  in  purfuance  of  his  traiterous  Pur- 
pofes,  he  did  in  the  third  or  fourth  Years  of  his 
Majefty's  Reign,  being  then  Speaker  of  the 
Commons,  and  contrary  to  the  Commands  of 
that  Houfe,  deny,  and  hinder  the  reading  of 
fome  Things  relating  to  the  Safety  of  the  King 
and  Kingdom,  and  the  Prefervation  of  Religion, 
and  did  forbid  all  Members  to  ipeak  ;  and  faid, 
if  an^of  them  offered  to  (peak,  he  would  rife 
and  go  away  ;  and  did  offer  to  rife  and  go  a- 
way*  endeavouring,  as  much  in  him  lay,  to 
fubvert  the  antient  and  undoubted  Rights  and 
Courfe  of  Parliaments. 

3.  That,  being  one  of  his  Majefty's  Council, 
he  endeavoured  to  enlarge  the  Forefts,  particu- 
larly in  EJfex,  beyond  their  due  Bounds,  &c. 
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4.  That,  being  Chief  Juftice  of  the  Common- 
Pleas  in  the  Year  1635.  he  drew  up  the  Quef- 
tions  and  Opinions,  concerning  Ship-money, 
and  folicited  and  procured  the  Judges  to  fign 
them. 

5.  That  he  fubfcribed  an  extrajudicial  Opi- 
nion relating  to  Ship-money  himfelf  ;  andpref- 
fed  the  Juftices,  Crooke •  md'Hutton,  to  fign  them 
agairift  their  Confciences. 

6.  That  he  delivered  his-Opinion  againft  Mr. 
Hampden  in  the  Exchequer  Chamber,  in  the 
Cafe  of  Ship-money  •,  and  threatened  the  faid 
Judges,  to  induce  them  to  deliver  the  like  Opi- 
nion -,  and  urged  Baron  Benham  to  retract  the 
Opinion  he  had  given  for  Mr.  Hampden. 

7.  That  he  publifhed  in  his  Circuit,  that  his 
Majefty's  Right  to  Ship-money  was  fo  inhe- 
rent in  the  Crown,  that  an  Aft  of  Parliament 
could  not  take  it  away ;  and  threatened  all'  fuch 
as  refufed  to  pay  it. 

8.  That  he  did  moft  of  the  Bufinefs  of  the 
Common  Fleas  in  his  private  Chamber,  and 
fent  Warrants  into  feveral  Counties  to  releafe  all 
Perfons  arrefted  on  Outlawries,  on  paying  for- 
ty Shillings  Fees ;  whereas  no  fuch  Perfons 
ought  to  be  bailed  or  releafed  without  a  Super- 
fedeas  under  Seal,  or  Reverfal. 

9.  The  ninth  Article  charges  him  with  per- 
verting Juftice,  while  he  was  Lord  Chief  Juftice 
of  the  Common  Fleas. 

10.  That  he  endeavoured  to  incenfe  his  Ma- 
jefty againft  Parliaments  ;  and  framed  and  ad- 
vifed  the  publifhing  the  Declaration,  after  the- 
Diffolution  of  the  Parliament. 

All  which  Treafons  and  Mifdemeanors  were 
faid  to  be  committed  contrary  to  his  Allegiance*' 
to  fcandalize  his  Majefty's  Government,  and  alie- 
nate theHearts  of  his  Subjefts  from  him  •,  to  create 
Divifions  between  them,  and  to  ruin  and  de- 
ftroy  the  Realm  ;  for  which  they  impeached  him 
of  High-Treafon,  and  of  the  Mifdemeanors  a- 
forefaid. 

Thefe  Articles  were  communicated  to  the 
Lords  at  a  Conference  between  the  two  Houfes, 
when  Mr.  St.  John,  Mr.  Whitlock,  the  Lord 
Falkland,  and  Mr.  Hyde,'  made  very  warm 
Speeches  on  the  Occafion  ;  for  which  they  re- 
ceived Thanks  of  the  Commons. 

My  Lord  Falkland  had  the  following  Expref-ii"'i,Falk- 
fions  in  his  Speech:  viz.  Here  are  many   and  ^di 

.    ,  ~  .  f  „  .  ,.  J     .         Speech,  on 

mighty  Crimes:  Crimes  of  Supererogation,  carrying  up 
High-Treafon  being  but  a  Part  of  his  Charge :  -the  Aniz 
He  was  a  filent  Speaker,  an  unjuft  Judge,  and  cles- 
an  unconfcionable  Keeper:.  His  Offence  againft: 
the  Parliament  was  aggravated  by  his  inveighing 
againft  the  Members,  by  fcandalizing  their  Pro- 
ceedings •,  by  trampling  on  their  Afts  and  De- 
clarations •,  by  ufurping  and  devolving  the 
'  Right ;  by  diminifhing  and  abrogating  the 
Power  of  that  and  other  Parliaments,  and  ma- 
king them,  as  much  as  in  him  lay,  both  ufetefs 
and  odious  to  his  Majefty  :  He  purfued  his 
hatred  to  that  Fountain  of  Juftice,  by  corrupt- 
ing the  Streams  of  it,  the  Laws  •,  and  pervert- 
ing and  corrupting  the  Judges  who  adminiftred 
it  :  He  endeavoured  to  annihilate  the  antient 
'and  notorious  Perambulations  of  particular  Fo- 
refts, the  better  to  prepare  himfelf  for  annihi- 
lating the  antient  and  notorious  Perambulation 
of  the  whole  Kingdom  ;  the  Metes  and  Boun- 
daries 


the   STATE    TRIALS. 


163 


1 540.  daries  between  the  Liberties  of  the  Subject  and 
16  Car.  I •  Sovereign  Power,  to  bring  all  Laws  from  his 
L^^°  Majefty^  Courts  into  hisMajefty's  Breaft  :  He 
He  gave  our  Goods  to  the  King,  our  Lands  to 
the  Deer,  and  our  Liberties  to  the  Sheriffs  ;  fo 
that  there  was  no  way,  by  which  we  had  not 
been  oppreffed  and  deftroyed,  if  his  Power 
had  been  equal  to  his  Will ;  or  his  Majefty 's 
Will  had  been  equal  to  his  Power.  This  was 
the  higheft  kind  of  Parliamentary  Treafon  :  A 
Treafon  that  needed  not  an  Accumulation  of 
many  feveral  Actions,  which  alone  were  not 
Treafon  (as  the  Earl  of  Strafford  was  charged 
by  Articles  carried  up  againft  him  about  fix 
Weeks  before) :  But  this  was  a  Treafon,  of  it- 
felf,  as  well  againft  the  King  as  the  Kingdom  : 
Which  took  from  his  Majefty  the  Ground  of 
Rule,  the  Laws,  and  his  greateft  Honour  of 
ruling  over  Freemen,  v -a  Power,  much,  nobler, 
than  that  of  governing  Slaves  and  Villains ;  de- 

g riving-  his  Majefty  thereby,  of  the  principal 
upport  of  his  Government,  the  Hearts  and 
•  Affections  of  his  People  ;  abetter  and  ftronger 
Wall  about  the  King  than  the  Sea  was  about 
the  Kingdom  :  And,-  by  begetting  a  mutual 
Diftruft,  and  by  that  a  mutual  Difaffection  be- 
tween them,  hazarded;  the  Defcruction  of  both. 

And,  as  it  was  unreafonable  to  fufpect  their 
Lordfhips  Juftice  in  any  Cafe,  fo  more  efpe- 
cially  here,  where  their  Intereft  was  fo  nearly 
concerned  :  Their  great  Share  of  Poffeffions  gi- 
ving them  at  leaft  an  equal  Concern  for  their 
Properties :  The  noble  Care  of  their  Anceftors, 
in  Founding  and  Afferting  their  Common 
Liberties,  rendering  their  juft  Defence  of  them 
their  proper  and  peculiar  Inheritance,  and  excit- 
ing them  to  oppoie  and  extirpate  all  fuch  Defigns 
as  would  introduce  and  fettle  an  arbitrary  and  in- 
tolerable Form  of  Government,  that  would  have 
made  their  Lordfhips,  and  their  Pofterity,  ;but 
Right  Honourable  Slaves. 

On  the  30th  of  January  the  Lords  ordered 
that  fuch  of  the  Judges  mould  be  examined,  a- 
gainft  the  Lord  Finch,  as  the  Commons  fhould 


and  afperfe  the  Perfon  accufed,  and    his  Adhe--     1640., 
rents,  in  order  to  render  them  as  odious  to  the  l6Car-    * 
World,  as  they  are   in  the  Eyes  of  them  who  ^V^ 
are  at  the  Bottom  of  the  Profecution  •,  by  which 
they  hope,  perhaps,  to  ferve  the  Intereft  of  their 
own  Party  in  general  ;  to  gratify  their  private 
Revenge,  or  promote  their  own  ambitious  Pro- 
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ed againfi  defire,  and  by    the  fame  Lords  that  were  ap- 
pointed  to  take  the  Examinations  againft  the  Earl 
of  Strafford :  And  on'  the  15th  of  February.,   a 
Proclamation  was  publifhed,  at  the  Inftance  of 
the  Lords,    to  fummon  the  Lord   Finch,  late 
Lord  Keeper,   to  appear  perfonally  before  the 
Lords   in  Parliament,  to  ?nfwerthe   Impeach- 
ment of  High-Treafon  preferred  againft  him  by 
the  Commons  :  But  his  Lordfhip  remaining  on 
the  other  Side  of  the  Water  till  their  Fury  was 
much  abated,  and  the  Parliament  having  fome 
greater   Sacrifices  to  make,  I  do  not   perceive 
there  were   any  farther  Proceedings  againft  the 
Lord   Finch.     He   lived  in  Exile  about  eight 
Years  ;    after  which  it  coft  him   about  feven 
thoufand  Pounds,  by  way  of  Compofition  for 
He  lived  to  his  Eftate  with  the  Ufurpers  -,  and  he  lived,  not 
fie  the. Re- on[y  t0  fee   fa  detefted  Murderof  his  Royal 
potation.    ^afl.er>  by  the  fame  pretended  Patriots,    but 
the  joyful  Reftoration  of  his  Son  King  Charles 
the  Second. 
Remarks        An  Impeachment  is  faid,  in  fome  Particulars, 
en  the  Pro-  to  referable  a  Bill  in  Chancery ;  where  the  Plain- 
fecution  "/tiff  charges  the  Defendant  with  every  Thing  he 
Finch  Wcan  ^ugge^:'  true  or  f"a^e3  i?   order  to  difcover 
the  re ft  of  fome  Thing  to  his  own  Advantage  :  And  there 
the  Judges,  may  he  a   further    View,   namely,  to  blacken 


If  the  Perfon  impeached  is  guilty  of  half  the 
Crimes  he  is  ufually  charged  with,  he  ought  not 
to  be  fiiffered  to  live  :  But  we  are  fenfible  Profecu- 
tors  allow  themfelves  a  great  Latitude  113  framing 
Charges  of  this  Nature.  They  hold  it  iufficie'nt 
to  accufe  any  Man  upon  common  Fame,  or  on 
the  Suggeftions  of  an  Enemy,  witnelut  exa- 
mining the  Credibility  of  the  R.cts  ;  in  which 
they  apprehended  they  do  the  Paity  no  In- 
juftice,  becaufe  the  Proofs  are  afterwards  to  be 
weighed  and  confidered  by  his  proper  Judges  : 
But,  furely,  a  Man  may  receive  great  In  juftice 
from  fuch  a  Charge,  though  there  fhould  not 
be  a  Tittle  of  it  true  ;  for  he  may  not  have 
his  Proofs  always  at  ITand  to  clear  his  Inno- 
cence :  And,  if  he  fhould  be  acquitted,  and 
efcape  with  his  Life,  it  is  ten  to  one  but  his 
Reputation  fuffers  •  for  .nothing  is  fo  fure  as 
that,  where  a  great  deal  of  Dirt  is  thrown,  fome 
will  ftick  ;  and  all  that  hear  the  Calumny  may 
not  be  acquainted  with  the  Force  of  the  De- 
fence. A  Perfon  once  charged  with  horrid 
Crimes  at  the  Bar  of  Juftice,  will  fuffer  in  his 
Reputation,  among  fome  People  at  leaft,  how 
innocent  foever  he  may  be  in  Reality  ;  and 
therefore,  thefe  general  Accufations,  upon  little 
or  no  Evidence,  furely  cannot  be  perfectly  a- 
greeable  to  the  Rules  of  Juftice. 

We  find  alfo  in  this  Cafe,  that,  notwith- 
ftanding  the  violent .  Profecution  of  the  Lord- 
Keeper,  and  the  reft  of  the  Judges,  durino- 
their  firft  Fury,  the  Par^y  contented  themfelves 
with  draining  their  Purfes  :  Though  none  -of 
the  Judges  withdrew,  but  the  Lord  Finch,  they 
proceeded  againft  none  of  them  capitally,  but 
compounded  the  matter  even  with  Lord  Finch 
himfelf,  when  he  returned  to  England  again  ; 
which,  furely,  they  Would  not  have  done,  if 
they  had  really  thought  them  thofe  execrable 
Traitors,  and  Enemies  to  their  Country,  they 
had  reprefented  them  in  the  feveral  Articles  ex- 
hibited againft  ;them. 

But  what  is  moft  amazing  is,  That  Gentlemen 
of  found  Principles,  and  of  fuch  Penetration  as 
the  Lord  Falkland  and  Mr.  Hyde  (afterwards 
Lord  Clarendon)  .  appear  to  have  been,  fhould 
befo  long  deluded  by  the  fpecious  Pretences  of 
the  Faction,  as  to  join  in  the  Common  Cry, 
and  affift  in  running  down  the  Judges. and  Of- 
ficers of  the  State,  and  even  of  the  Admini- 
ftration  itfelf ;  and  thereby  contribute  in  fo. 
high  a  Degree  to  the  Subverfion  of  that  Go- 
vernment they  afterwards  fo  bravely  and  zea- 
loufly  endeavoured  to  defend  and  fupport:a- 
gainft  the  Fadtian  they  had  thus- countenanced  : 
The  Lord  Falkland,  we  know,  died  fighting 
in  the  Field  for  his  Majefty  and  the  Conftim- 
tion  •,  and  no  one  ferved  the  Crown  with  greater 
Fidelity  than  Mr.  Hyde  did  afterwards ;  though 
it  muft  be  acknowledged,  they  were -both,  for 
fome  time,  engaged  very  deeply  with  the  Mal- 
contents. 


It 
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l5J57-  It  has   been   obferved,   That  the  difaffected 

l!^v-^J  Party  ufually  have  the  Cunning  to  engage  fome 
of  the  moft  deferving  and  popular  Men  among 
ourfelves,  in  carrying  on  their  Defigns :  They 
are  fuch  exquifite  Hypocrites,  and  know  how 
to  difguife  their  Views  fo  well,  that  they  fre- 
quently deceive  even  the  molt  Penetrating,  and 
draw  them  in  to  ferve  their  Purpofes,  till  they 
have  fecured  their  Game :  Without  the  Affift- 
ance  of  thofe,  who  were  looked  upon  to  be  fin- 
cerely  in  the  Intereft  of  the  Church  and  State, 
they  could  never  hurt  either.  The  Ruin  of  the 
Kingdom  in  1641.  may,  in  a  great  meafure,  be 
afcribed  to  the  Friends  of  the  Conftitution,  who 
were  over-reached  by  their  Enemies,  and  faw 
their  Error,  too  late  j  and  if  ever  it  be  deftroy'd 


again,    it  will  probably  be  effected  in   much     nJ?7« 
the  fame  manner.  x\  Car-  *• 

As  to  the  Judges  in  general,  who  fell  thus  v-y"vx'' 
under  the  Cenfure  of  that  Rebel  Parliament, 
they  feem,  moft  of  them,  to  be  Men  of  as 
great  Probity  and  Learning  as  ever  fat  upon 
the  Bench.  They  were  profecuted,  as  the  Lord 
Strafford,  Archbifhop  Laud,  and  the  reft  of 
the  King's  Minifters  and  Officers  were,  in  or- 
der to  expofe  his  Majefty's  Adminiftration,  and 
to  fubvert  the  Government  at  leaft.  Thefe 
were  the  Views  of  thofe  who  were  at  the  Bot- 
tom of  thefe  Profecutions  ;  the  reft  were  carri- 
ed away  with  the  Stream,  not  reflefting  on  the 
Confequences  of  their  Conduct. 


,« c£ i.The  Trial  of  Thomas  Earl  of  Strafford,  Lord  1(^L 
Lieutenant   of  Ireland,   and  Lieutenant-General  of  his  Lrv"° 
Majefty's    Armies,  on  an    Impeachment  of  the  Houfe  of 
Commons  for    High-Treafon,  which  was  carried  up    to 
the  Lords,  Nov.  1 1 .  1 64.0.    1 6  Car. 


Earl  of 

Srraftord'* 

atrial. 


Pym  www 
the  Im- 
peachment. 


TH  E  Parliament,  which  began  the  Grand 
Rebellion  againft  King  Charles  I.  meet- 
ing on  the  3d  of  November,  1640.  Mr. 
Pym,  one  of  the  Chief  of  the  Faction  in  the 
Houfe  of  Commons,  moved  on  the  eleventh 
of  the  fame  Month,  That  the  Doors  might  im- 
mediately be  locked  up,  for  he  had  Matters  of 
Importance,  he  told  them,  to  communicate  to 
the  Houfe  ;  which  being  agreed  to,  he  made  a 
moft  virulent  Speech  againft  the  Earl  of  Straf- 
ford ;  declaring,  he  was  the  greateft  Enemy  to 
their  Liberties,  and  the  greateft  Promoter  of 
Tyranny  and  Arbitrary  Power,  that  any  Age 
had  produced  ;  and  being  feconded  by  fome 
Gentlemen  of  the  fame  Party,  it  was  refolved 
to  impeach  the  Earl  forthwith  of  High-Trea- 
And  carries  fon  ;  And  Mr.  Pym  was  ordered  to  go  himfelf 
ft  u?"  to  the  Lords,  and  impeach  him  at  their  Bar  j 
and  to  require  he  might  be  fequeftred  from  the 
Houfe,  and  committed  to  fafe  Cuftody  :  Which 
Mr.  Pym  with  great  Alacrity  executed,  as 
foon  as  he  received  his  Orders  ;  and  the  Earl  of 
Strafford  being  then  in  the  Houfe  of  Peers, 
fome  Lords  cry'd  out  with  unufual  Clamour, 
that  the  Earl  mould  withdraw  ;  infomuch  that 
it  was  with  Difficulty  he  obtained  leave  to  be 
heard  firft  in  his  Place. 

In  his  Speech  on  this  Occafion,  he  declared 
his  Innocence  ;  and  defired  he  might  not  be 
reftrained  of  his  Liberty  upon  a  general  Charge, 
before  any  one  Article  was  exhibited  againft 
him  :  However,  they  refolved,  after  a  very 
ihort  Debate,  that  he  fhould  be  committed  to 
the  Black-Rod:  Then  the  Commons  made  an 
Order,  that  none  of  their  Houfe  fhould  vifit 
the  Earl,  in  which  they  were  imitated  by  the 
Peers :  The  Lords  alfo,  at  the  Defire  of  the 
Commons,  appointed  a  Committee,  to  take 
the  Depofitions  of  the  Witneffes  againft  the 
Earl  of  Strafford,  in  the  Prefence  of  another 
Committee  of  the  Lower-Houfe;  and  it  was 
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agreed,  that  fuch  Peers  as  were  Witneffes  fhould 
be  upon  their  Oaths  :  That  Privy- Councillors 
might  give  Evidence  againft  him ;  and,  that 
the  Examinations  mould  be  kept  private, 
till  the  Commons  thought  fit  to  make  ufe  of 
them  ;  and  on  the  25th  of  November,  Mr.  Pym 
carried  up  nine  Articles  againft  the  Earl,  of  the 
following  Tenor,  (viz.) 

1 .  That  he  had   traiteroufly  endeavoured  to  ^ine  Ge_ 
deftroy  the  Conftitution,  "and  introduce  an  ar-  nerdJrti- 
bitrary  Government.  cksagainfi 

2.  That  he   had  affumed  Regal  Power,  to  theEarL 
the  undoing  of  many. 

3.  That  he  had  converted  great  Part  of  his 
Majefty's  Treafure  and  Revenues  to  his  own 
ufe. 

4.  That  he  had  abufed  his  Authority,  by  en- 
couraging Papifts. 

5.  That  he  had  endeavoured  to  create  a  War 
between  England  and  Holland. 

6.  That,  being  Lieutenant-General  of  his  Ma- 
jefty's Armies,  he  had  betrayed  his  Majefty's 
Subjects  to  Death,  and  his  Army  to  a  fhame- 
ful  Defeat  at  Netvborne  by  the  Scots,  and  fuffered 
New-Caftle  to  fall  into  their  Hands,  to  the  End 
England  might  be  engaged  in  an  irreconcileable 
Quarrel  with  the  Scots. 

j.  That  he  endeavoured  to  "incenfe  his  Ma- 
jefty  againft  Parliaments,  thereby  to  create  Di- 
vifions  between  him  and  his  People,  and  de- 
ftroy thefe  Kingdoms  ;  for  which  they  impeach- 
ed him  of  High-Treafon. 

8.  That  he  committed  thefe  Acts  while  he 
wag  Lord  Deputy  of  Ireland,  Lieutenant-Ge- 
neral of  the  Armies  of  England  and  Ireland, 
Lord  Prefxdent,  and  Lieutenant-General  of  the 
North. 

9.  The  Commons,  faving  to  themfelves  the 
Liberty  of  exhibiting  any  other  Accufation, 
prayed,  that  the  Earl  might  be  brought  to  Juf- 
ftice,  &c, 

Thefe 
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1640.  Thefe  general  Articles  feem  to  be  fent  up 
1 6  Car.  I.  wjtjx  no  other  View,  than  that  they  might  have 
^V"^  a  Pretence  for  his  being  committed  to  the 
Tower,  while  they  ihould  hammer  out  more  par- 
ticular Articles,  and  fifh  for  Witneffes  to  fup- 
port  their  Charge ;  for  on  the  30th  of  January 
1 64O,  they  fent  up  twenty-eight  fpecial  Articles 
againft.  him,  in  which  the  former  feem  to  be 
comprehended. 

1.  They  charge,  That  the  Earl,  being  Pre- 
fident  of  the  North,  did  on  the  21ft  of  March ,• 
8  Car.  procure  a  Com  million,  with  Instruc- 
tions, directed  to  himfelf  and  others,  empow- 
ering them  to  determine  all  Mifdemeanors  and 
Offences  in  the  North  ;  and  particularly,  they 
were  appointed  to  proceed  according  to  the 
Courfe  of  the  Star-Chamber  againft  divers  Of- 
fences •,  and  to  proceed  according  to  the  Courfe 
of  the  Court  of  Chancery  concerning  Lands, 
and  grant  Injunctions  to  the  Common  Law 
Courts:  And  that  he  exercifed  thofe  Powers 
over  the  Perfons  and  Eftates  of  feveral, 
deprived  them  of  their  Eftates  and  Poffeffions, 
and  fined  and  imprifoned  them,  to  their  utter 
Ruin  ;  and  particularly  Sir  Conyers  Darcy  and 
Sir  John  Bourchier :  That  he  procured  Direc- 
tions, that  no  Prohibition  mould  be  granted  ; 
and  that  none  mould  be  difcharged  on  a  Habeas 
Corpus,  till  they  had  performed  their  Decrees  : 
and  that  in  the  13  th  of  the  King  he  caufed  the 
Commiffion  to  be  renewed,  with  additional  In- 
structions. 

2.  That,  foon  after  his  procuring  the  firft 
Commiffion,  he  declared  at  the  Affizes  at  York, 
that  fince  fome  of  the  Juftices  of  Peace  were 
all  for  Law,  they  fhould  find  the  King's  little 
Finger  heavier  than  the  Loins  of  the  Law,  in 
order  to  terrify  the  faid  Juftices,  that  they 
fhould  not  execute  the  Laws. 

3.  That,  in  a  Speech  to  the  Nobility  of  Ire- 
land, and  the  Corporation  of  Dublin,  the  Earl 
declared  Ireland  was  a  conquered  Kingdom  ; 
that  the  King  might  do  what  he  p leafed  with 
them  •,  their  Charters  were  worth  nothing,  and 
bound  the  King  no  farther  than  he  pleafed. 

4.  That  Richard  Earl  of  Cork  having  com- 
menced a  Suit  for  the  Recovery  of  his  PofTef- 
fions,  of  which  he  was  difpofTeffed  by  an  Order 
of  Council,  the  Earl  threatened  to  imprifon 
him,  if  he  did  not  furceafe  his  Suit ;  and  faid  he 
would  have  neither  the  Law  nor  Lawyers  dif- 
pute  his  Orders  •,  adding,  That  he  would  make 
the  Earl  of  Cork  and  all  Ireland  know,  that  as 
long  as  he  had  the  Government,  an  Act  of 
State  fhould  be  as  binding  to  that  Kingdom  as 
an  Act  of  Parliament. 

5.  And  that  he  did  accordingly  exercife  his 
Power  on  the  Goods,  Inheritances,  Liberties, 
and  Lives  of  the  Subjects  there,  to  the  Subver- 
fion  of  the  Laws  of  that  Kingdom  :  Particular- 
ly, that  he  did,  in  Time  of  full  Peace,  caufe 
the  Lord  Mountnorris  to  be  condemned  to 
Death  by  a  Council  of  War ;  and  caufed  Sen- 
tence of  Death  to  be  pronounced  againft  ano- 
ther Perfon  (whofe  Name  was  unknown)  at 
Dublin,  and  he  was  executed  in  Purfuance 
of  it. 

6.That,  on  a  Paper  Petition,  he  caufed  the  faid 
Lord  Mountnorris  to  be  diffeized  of  his  Ma- 
nor of  Tymore. 


7.  That  he  caufed  The   Cafe  of  Tenures  on   1640. 
defeclive  Titles  to  be  drawn  up  ;  procuring  the  l6  Car  *■ 
Refolutions  of  the  Judges  thereupon;  by  Colour  <^vn/ 
of  which  he  caufed  the  Lord  Tho?nas  Dillon  and 

divers  others,  to  be  difpoflefTed  of  their  Free- 
holds, to  the  Ruin  of  many  hundred  Families. 

8.  That  on  the  Petition  of  Sir  John  Gifford^ 
he  made  an  Order  againft  Adam  Vifcount  Loftus, 
Lord  Chancellor  of  Ireland,  and,  under  Pretence 
of  Difobedienee  to  the  faid  Order,  caufed  him 
to  be  imprifoned,  and  to  furrender  the  Great- 
Seal  :  That  he  imprifoned  the  Earl  of  Kildare, 
in  order  to  make  him  fubmit  his  Title  to  the 
Manor  of  Caftle-Leigh  to  his  Pleafure,  and 
kept  him  in  Prifon  a  Year,  refufing  to  enlarge 
him,  though  directed  to  do  it  by  his  Majefty's 
Letters  :  That  he  caufed  an  Order  of  Council 
to  be  entered  againft  Dame  Mary  Hibbots, 
although  a  major  Part  of  the  Council  were  for 
the  Lady  5  and  forced  her  to  relinquish  her 
Eftate,  which  was  foon  after  conveyed  to  Sir 
Robert  Meredith,  to  the  Ufe  of  the  Earl  of 
Strafford:  And  that  he  imprifoned  feveral  o- 
thers,  on  Pretence  of  Difobedienee  to  his  Or- 
ders, for  pretended  Debts,  Titles  to  Lands,  &V. 
in  an  arbitrary  extrajudicial  Courfe,  upon  Paper 
Petitions. 

9.  That  he  granted  a  Commiffion  to  feveral 
Bifhops,  their  refpedtive  Chancellors  and  Offi- 
cers, to  commit  the  meaner  Sort  of  People 
to  Prifon,  who  fhould  not  obey  their  Decrees. 

10.  That  he  farmed  the  Cuftoms  of  Ireland, 
and,  to  advance  his  Gain,  caufed  the  Native 
Commodities  to  be  over-rated ;  and  the  Cuftoms, 
which  formerly  were  but  a  twentieth  Part  of 
the  Value  of  the  Goods,  were  now  a  fourth,  a 
fifth,  and  fome  of  them  a  third  Part  of  the 
Value. 

11.  That  he  extorted  great  Sums  from  the 
Subject,  for  Licences  to  export  divers  Sorts  of 
Goods. 

12.  That  he  iffued  a  Proclamation  againft 
the  Importation  of  Tobacco,  and  then  caufed 
great  Quantities  to  be  imported  to  his  own  tJfe  i 
and  would  not  permit  the  Merchants  to  veml 
their  Tobacco,  unlefs  they  would  let  him  have 
it  at  his  own  Price :  That  he  iftued  another 
Proclamation,  commanding  all  Tobacco  to  be 
feized  that  was  not  Sealed  by  his  Agents  ;  and 
thofe  on  whom  unfealed  Tobacco  was  found, 
were  fined,  whipped,  imprifoned,  or  pilloried  1 
by  which  Means  he  gained  an  hundred  thoufand 
Pounds ;  and  though  he  raifed  the  Cuftoms  in 
other  Articles,  he  lefTened  them  in  this,  from 
Six- pence  to  Three-pence  a  Pound,  for  his  own 
Profit;  and  that,  by  the  like  undue  Means, 
he  conftituted  divers  other  Monopolies. 

1 3 .  That  he  commanded  the  Irifh,  by  Pro- 
clamation, to  work  their  Flax  and  Yarn  into 
Thread,  in  a  Manner  they  were  unskilled  in ; 
and  feized  the  Flax  that  was  otherwife  wrought ; 
whereby  he  gained  the  fole  Sale  of  that  Native 
Commodity. 

14.  That  he  impofed  an  unlawful  Oath  on 
the  Owners  and  Mafters  of  Ships,  by  Procla- 
mation, requiring  them  to  give  an  Account  of 
their  Lading,  their  Owners,  from  whence  they 
came,  and  whither  bound. 

1 5.  That,  contriving  to  bring  the  Realm  of 
Ireland  under  his  Tyranny,    he  impofed  great 

U  u  Sums 


\66 


A  CRITICAL   REVIEW  of 


1640-  Sums  on  the  Town  of  Baltimore,  and  divers 
\i-Vv5  other  Places,  which  he  levied  by  Troops  of 
Soldiers  :.  That  particularly  he  impowered  Ro- 
bert Savile,  Serjeant  at  Arms,  and  feveral  Cap- 
tains, to  quarter  Soldiers  on  fuch  of  the  Inha- 
bitants as  would  not  be  conformable  to  his  Or- 
ders :  That  he  difpofTeffed-  Richard  Butler,  and 
above  an  hundred  Families,  of  their  Eftates  by 
a  Military  Force,  imprifoning  the  Proprietors, 
till  he  compelled  them  to  relinquifh  their  re- 
fpective  Interefts,  levying  War  againft  his  Ma- 
jetty,  and  his  liege  People  of  that  Kingdom. 

16.  That;  to  continue  his  Oppreffions  of  the 
Subjects- -of  ir^/aW,  he  prevailed  on  his- Ma- 
jefty, not  to  fuffer  any  Complaints  to  be  re- 
ceived in  England ;  and  iflued  a  Proclamation, 
prohibiting  all,  who  had  any  Eftates  or  Offices 
in  Ireland,  to  depart  the  Kingdom  without  Li- 
cence -,  and  imprilbned  feveral  that  came  over 
to  England  to  complain  againft  him.  • 

17.  That  he  affirmed,  his  Majefty  was  fo  well 
pleafed  with  his  Army  in  Ireland,  and  the  Con- 
iequenees  it  produced,  that  he  would  make  it 
a  Pattern  for  all  his  three  Kingdoms. 

18.  That,  in  order  to  make  the  Papifts  of 
England  and  Ireland  to  depend  on  him,  he  re- 
ftored  feveral  Religious  Houfes  to  their  pre- 
tended Owners ;  particularly  two  in  Dublin, 
which  had  been  affigned  to  the  Univerfity  there, 
which  were  now  employed  in  the  Exercife 
of  the  Popifh  Religion.  That  he  raifed  an 
Army,  of  which  feven  thoufimd  were  Papifts; 
and  that,  to  engage  this  new  Army  to  rum, 
he  paid  them  duely,  and  permitted  them  to  ex- 
ercife their  Religion  •,  whereas  the  old  Army 
were  kept  without  their  Pay  for  a  whole  Year  : 
And  that  being  a  Commiflioner  for  compound- 
ing Forfeitures  for  Recufancy,  in  the  Northern 
Counties  of  England,  he  compounded  with  the 
Recufants  there  at  very  low  Rates,  and  dif- 
charged  them  from  all  Procefs,  in  order  to  en- 
gage them  to  him. 

10.  That  he  impofed  an  Oath  on  the  Sub- 
jects of  Ireland,  requiring  them  to  fwear,  that 
they  would  not  proteft  againft  any  of  his  Ma- 
jefty's Commands,  but  fubmit  obediently  to 
them,  fining,  imprifoning,  and  banifhing  the 
Refufers  ;  and  particularly  that  he  fined  Henry 
Steward  and  his  Wife  5000/.  a-piece,  and  im- 
prifoned  them  for  Nonpayment :  That  he  de- 
clared the  faid  Oath  did  not  only  oblige  them 
in  Point  of  Allegiance,  but  to  the  Ceremonies 
and  Government  of  the  .Church  eftablifhed,  or 
to  be  eftablifhed  by  his  Majefty  -?  and  gave  out 
that  thole  who  refufed  to' take  it,  he  would  pro- 
fecute  to  Blood. 

20.  That  he  endeavoured  to  create  in  his  Ma- 
jefty an  ill  Opinion  of  the  Scots,  and  excited 
.him  to  an  offenfive  War  againft  them,  fince  the 
Pacification  :  That  he  was  the  chief  Incendiary, 
declaring  that  the  Scots  Demands  in  Parliament 
were  a  fufficient  Caufe  to  make  War  upon 
them  :  That  they  were  Rebels  and  Traitors;  and, 
if  his  Majefty  pleafed,  he  would  root  them  out  of 
Ireland,  except  they  took  the  Oath  in  the  pre- 
ceding Article ;  and  that  he  caufed  feveral 
Scotijb  Ships  to  be  feized,  to  engage  the  King- 
doms in  War. 

21.  That,  having  incited  his  Majefty  to  carry' 
on  an  offenfive  War  againft  Scotland,  he  ad- 
vifed  him  to  call  a  Parliament ;  but  that  if  they 


did  not  concur  in  the  Earl's  mifchievous  Pro-    1640. 
jects,    they   fhould  be  diffolvedj    and  Money  l6Car- *• 
raifed  on  the  Subjects  by  Force  ;  declaring  in  L/^V^ 
Council,    That  he  would  ferve  his  Majefty  any 
other  way,  in  Cafe  the  Parliament  did  not  fup- 
ply  him. 

22.  That  he  procured  the  Parliament  of  Ire- 
land to  declare  they  would  affift  the  King  againft 

the  Scots  ;  and  confpired  with  Sir  George  Rat- 
cliff  e  to  employ  the  Army  of  Iri/h  Papifts  he 
had  raifed,  to  the  Subverfion  of  the  Govern- 
ment of  England;  declaring  that,  if  the  Parlia- 
ment would  not  fupply  his  Majefty, '  he  was  at  Li- 
berty to  ufe  his  Prerogative  for  what  he  needed; 
and  that  h,e  would  be  acquitted  both  by  God  and 
Man  for  fo  doing. 

23.  That,  the  laft  Parliament  taking  the  Grie- 
vances of  the  Kingdom  into  Confideration,  the 
Earl  and  Archbifhop  Laud  advifed  his  Majefty, 
by  feveral  Speeches  and  MefTages,  to  urge  the 
Commons  to  grant  a  Supply  for  the  War  againft 
Scotland,  before  they  entered  on  their  Grie- 
vances :  And  that  a  Demand  being  made  by 
his  Majefty,  of  twelve  Subfidies,  in  Lieu  of 
Ship-money  ;  while  the  Commons  were  debat- 
ing on  the  Supply,  the  faid  Earl  and  the  Arch- 
bifhop moved  his  Majefty  to  diflolve  that  Par- 
liament, and  the  Earl  then  incenfed  his  Majefty 
againft  the  Members,  telling  him,  they  had  de-* 
nied  to  fupply  him  •  and  that  his  Majefty  having 
tried  the  Affetlions  of  his  People,  and  been  refufedy 
he  was  abfolved  from  all  Rules  of  Government ; 
and  that  he  had  an  Army  in  Ireland,  which  he 
might  employ  to  reduce  this  Kingdom. 

24.  That  he  falfly  declared  to  others  of  the 
Privy-Council,  that  the  Parliament  having  for- 
faken  the  King,  and  denied  him  a  Supply,  they 
had .  given  him  an.  Advantage  to  fupply  himfelf 
by  fuch  other  Ways  as  he  faw  fit ;  and  that  he 
was  not  to  fuffer  himfelf  to  be  mattered  by  the 
Frowarclnefs  of  his  People.  And  that  the  Earl, 
the  Archbifhop,  and  the  Lord-Keeper  Finch, 
publifhed  a  fcandalous  Book  in  his  Majefty's 
Name,  entitled,  The  Caufes  that  ?noved  his  Ma- 
jefty t.o  diffplve  the  laft  Parliament,  full  of  bitter  In- 
vectives againft  the  Commons. 

25:  That  he  advifed  the  levying  of.  Ship- 
money,,  and  procured  the  Sheriffs  to  be  profc- 
cuted  for  not  levying  it,  and  feveral  to  be  im- 
prifoned  for  not  paying  it ;  and  advifed,  that 
the  Lord-Mayor  of  London,  the  Aldermen,  &c, 
fhould  be  fummoned  before  the  Council,  to 
give  an  Account  of  their  Proceedings  in  levying 
Ship-mo,ney,  and  concerning  the  Loan  of  an 
hundred  thoufmd  Pounds  demanded  of  them  by 
the  King  j  and  on  their  refufing  to  certify  who 
were'  fit  to  lend,  the  Earl  faid,  they  deferved 
to  be  fined  ;  there  was  no  good  to  be  done  with 
them  till  they  were  laid  by  the  Heels,  and  fome 
of  the  Aldermen  hanged  up. 

26.  That  he  caufed  130000/.  belonging  to 
his  Majefty's  Subjects  and  Foreigners,  to  be 
feized  in  the  Mint  -,  and  when  it  was  reprefented 
what  a  Prejudice  this  would  be  to  the  Kingdom, 
faidj  that  the  City  had  dealt  undutifully,  and 
were  readier  to  help  the  Rebels  than  his  Ma- 
jefty ;  and  that  it  was  the  Practice  of.  other 
Princes  to  ufe  fuch  Money  to  ferve  their  Occa- 
fions :  That  the  French  King  ufed  to  fend  Gam- 
in ifTaries  of  Horfe  to  take  Account  of  Men's 
Eftates,    and  levy  Money  on  them  by  Force ; 

and, 
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and,  directing  his  Difcourfe  to  die  Lord  Cotling- 
tvn,  laid,  this  was  a  Courfe  worthy  to  be  con- 
fidered  by  his  Lordfhip. 

27.  That,  being  Lieutenant-General  in  the 
North,  he  impofed  a  Tax  of  Eight-pence  a  Day 
for  every  Soldier  of  the  Militia  in  that  County, 
and  levied  it  by  Forqe,  declaring,  that  thofe 
who  refufed  it,  were  guilty  of  little  lefs  than 
High-Treafon. 

28.  That,  receiving  Advice  of  the  Scotifo 
Army's  bending  its  March  towards  Enghind, 
he  did  not  provide  for  the  Defence  of  Newcaftle, 
but  fuffered  it  to  fall  into  their  Hands,  to  in- 
cenfe  the  Englijh  againft  the  Scots  ;  and  in  order 
to  engage  the  two  Nations  in  a  bloody  War, 
he  ordered  the  Lord  Conway  to  fight  the  Scots 
at  the  Paffage  of  the  Tine;  though  he  had  repre- 
fented,  he  had  not  Force  fufficicnt  to  encounter 
them  ;  whereby  he  betrayed  his  Majefty's  Army 
to  apparent  Danger  and  Lofs :  All  which  the 
Earl  had  done,  with  an  Intent  to  create  a  Divi- 
fion  between  his  Majefty  and  his  People,  and  to 
deftroy  him  and  his  Kingdoms  ;  and  for  which 
they  impeached  him  of  High-Treaibn. 

The  Earl's  Anfwer  to  the  faid  twenty-eight  Articles 
was  in  Subftance  as  follows  : 


<Jhe  Easti 
/Infaer. 
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O  theFirft,  the  Earl  anfwered,  That 
the  Commiffion  directed  to  him  and  o- 
thers,  to  hear  and  determine  Offences  in  the 
North,  did  not  differ  from  former  Commiffions: 
That  he  believed  Sir  Conyers  Darcy  and  Sir  John 
Bouchier  were  legally  fined;  but  he  was  then  in 
Ireland ;  and  denies  that  he  did  any  Thing,  but 
what  he  might  legally  do,  by  Virtue  of  that. 
Commiffion. 

2.  He  denies  he  fpoke  the  Words  charged  in 
the  fecond  Articles,  but  had  faid,  The  little 
Finger  of  the  Law  was  heavier  than  the  King's 
Loins. 

3.  He  denies  the  Words  charged  in  this  Ar- 
ticle, but  might  fay,  The  Charters  of  Dublin  did 
not  bind  his  Majefty. 

4.  That  the  Proceedings  at  the  Council-Table 
of  Ireland  have  ever  been  by  Petitions,  An- 
fwers,  &c.  and  they  have  always  punifhed  Con- 
tempts to  their  Orders  by  Fine  and  Imprifon- 
ment  •  and  believes  he  might  tell  the  Earl  of 
Cork  he  would  impriibn  him,  if  he  difobeyed 
the  Orders  of  the  Council-Table. 

5.  That  the  Deputies  and  Generals  of  the 
Army  have  always,  executed  Martial  Law  in 
Ireland  ;  and  the  Army  there  was  governed  by 
printed  Orders  :  And  the  Lord  Mountnorris 
being  a  Captain  in  the  Army,  was  ientenced  to 
Death  by  a  Council  of  War,  confifting  of  twen- 
ty Officers,  for  mutinous  Words,  and  Breach  of 
Orders  ;  in  which  the  Earl  was  no  Judge,  but 
afterwards  procured  his  Pardon  •,  and  Lord 
Mountnorris  fuffered  no  perfonal  Dammage,  un- 
lefs  two  Days  Imprifonment. 

6.  To  the  fixth  he  faith,  That  calling  the 
Lord  Chancellor  and  the  Mafter  of  the  Rolls  to 
his  Affiftance,  upon  hearing  the  Caufe  men- 
tioned in  this  Article,  a  Decree  was  made  for 
the  Plaintiff  ;  and  the  Lord  Mountnorris  might 
thereupon  be  put  out  of  Poffeffion. 

,.7.  To  the  feventh,  That  the  Lord  Dillon 
confented  to  the  flating  of  the  Cafe  mentioned 
in  this  Article,"  arid  the  Judges  delivered  their 


Opinions  thereupon;    but  that  neither  he,  nor      1640. 
any  one,  were  bound  thereby,  or  put  out  of  Pof-  l6  Car  *•' 
ieffion.  ^Y^. 

8 .   He  fays  that  a  Decree  was  made  by  .the 
Privy^Counctl  of  Ireland  againft  the  Lord  Lop 
tm  ;  and,   on  an  Appeal  to  the  King  and  Privy- 
Council  or  England,  that  Decree  was  confirmed  -y 
and  for  iJJibbedience  to  that  Decree,  and  Con- 
tinuance '  f  his   Contempt,    he  was  committed 
clofe  Priioher,  and  the  Great-Seal  delivered  up 
by  his  Majefty's  Command.     And  that  an  In- 
formation being  exhibited  againft  the  Lord  Lof- 
ciu,  in   the  Star-Chamber,    ror  his '  Opprcffions, 
as  Chancellor,  he  fubmitted,  defiring  he  might 
be  an  Object  of  his  Majefty's  Mercy.     That 
[the  Earl  ox'Kildare  was  committed  for  not  per- 
j forming  an  Award,  made  by  King  James,  and 
an  Award  in  Purfnance  thereof  by  the  Earl  of 
Strafford  ;.  and  a  Letter  being  unduely^  obtained, 
he  was  not  difcharged  thereupon  •,  but  upon  ano- 
ther Letter,  and  making  a  Submiffion,  he  was 
enlarged.     That  the  Lady  Hibbots,  and  Hoy  her 
Son,  having  made  a  fraudulent  Bargain  with' the 
Petitioner  Hibbots,  for  Lands  of  great  Value,  was 
■ordered  by  the  Council  to  deliver  up  the  Writ 
ings,    no  Affurances  being  made,-  or  Money 
paid;  and  believes  fhe  mignt  be  threatened  to 
be  committed,  if  fhe  difobeyed  that  Order;  but 
;  denies  the  Lands  were  conveyed  to  Sir  Robert 
\  Meredith  for  his  Ufe  ;  or  that  any  one  had  been 
limprifoned  by  an  Order  made  by  himfelf,  in  a 
'  Cafe  of  Freehold  ;  though  he  admits  they  may 
have  been  for  Debts   and  perfonal  Things,  as 
had  been  practiied  by  his  Predeccffors. 

9.  That  fuch  Warrants,  or  Commiffions,  as 
are  mentioned  in  this  Article,  have  been  granted 
;to  Bifhops  by  his  Predeceffors  ;  but  that  he 
never  granted  more  than  one,  and  finding  it 
complained  of,  had  recalled  it. 

16.  To  the  Tenth  he  faith,  That  the  Lord 
•Treafurer  Portland  offered  the  Farm  of  the 
.Cuftoms  for  13000/.  per  Ann.  and  to  the  Earl 
had  advanced  them  to.  15500/.  per  Ann.  befides' 
8000/.  Fine:  That,  by  his  Majefty's  Com- 
mand, he  became  a  Farmer  at  thofe  Rates, 
without  Addition  ;  that  he  diffuaded  the  Ad- 
vancement of  the  Rates,  and  it  was  declined : 
That  the  Rates  of  Hides  and  Wool  were  mo- 
derate, and  the  Trade  of  Shipping  mightily  en- 
creafed  in  his  Time. 

11.  To  the  Eleventh,  That  his  Majefty,  td 
■reftrain  the  Deftruction  of  Timber,  had  laid  a 
i  Duty  of  thirty  Shillings,  and  afterwards  of  three 
,  Pounds,  per  Thoufand  upon  Pipe-Staves  exports 
;  ed  ;  which  was  paid  to  the  King's  Ufe,  but  the 
'  Earl    had    loft    4  of  500  /.    per  Ann,   by   it,' 

which  was  paid  to  his  Predeceffors,  for  Licence 
to  export  them. 

12.  To  the  Twelfth  he  faith,  That  the  Re- 
venue of  Ireland  falling  fhort  of  the  Expences 
of  the  Government,  24OO0/.  per  Ann.  the  Com- 
mons petitioned  the  Duties  on  Tobacco  might 
be  applied  to  the  Encreafe  of  the  Revenue, 
which  was  confented  to  :  That  the  Earl  had  lent 
Money  to  forward  the  Bufinefs,  and,  by  his 
Majefty's  Allowance,  was  a  Partner,  but  had 
yet  made  no  Advantage  thereby  ;  and  knew  no 
whipping,  or  other  Punilhment,  for  Non- 
payment of  the  Duties.  That  the  Farms  of 
the  Cuftoms  were  advanced  2000/.  per  Ann, 
and  five  Eights.     That  the  Price  of  Tobacco 

was 
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1 540.     was  two  Shillings  and  Four-pence  per  Pound; 

'o-vaJ  ant^  ^e  ^  not  ra^ec^  •*?  or  countenanced  any 
Monopoly. 

13.  To  this  Article,  he  faith,  That  hechofe 
to  advance  the  Linnen  Manufacture  there,  ra- 
ther than  the  Woollen,  becaufe  the  latter  might 
prejudice  England  :  That  he  imported  great 
Quantities  of  Flax,  and  fold  it  without  any 
Profit,  to  encourage  the  Natives,  the  Soil  being 
very  proper  for  it :  That  he  had  fet  up  a- 
bundance  of  Looms,  and  fold  a  great  deal  of 
Cloth  to  Lofs  ;  but,  when  they  would  not  be 
brought  to  change  the  old  Way  of  working 
their  Flax  for  a  better,  that  Manufacture  de- 
clined. 

14.  That  the  Proclamation  mentioned  in 
this  Article,  was  fet  forth  by  the  Council  of 
State,  to  prevent  Frauds  in  the  King's  Duties ; 
and  the  Oath  enjoined,  was  approved  by  the 
Judges. 

1 5.  That  the  Irijh  Agents  in  the  Time  of 
his  Predeceffors,  had  agreed  to  pay  120,000  /. 
towards  the  Maintenance  of  the  Army,  and 
that  the  Money  fhould  be  levied  by  Captains, 
by  Paper  Affignments,  upon  Warrants  from  the 
faid  Deputy  ;  but  this  was  continued  only  part 
of  a  Year  in  his  Time,  and  he  was  confident  no 
Force  was  ufed  in  levying  it ;  and  that  neither 
Richard  Butler,  or  any  other  Family,  were 
evicted  from  their  Eftates. 

16.  To  the  Sixteenth,  he  fays,  That,  by 
the  Laws  of  Ireland,  none  can  depart  that 
Kingdom. without  Licence  :  However,  he  had 
denied  his  Licence  but  to  three,  and  that  upon 
very  good  Reafons. 

17.  To  the  Seventeenth,  That  he  might 
fay  to  the  Soldiers  of  the  old  Irijh  Army, 
that  the  King  was  fo  well  pleafed  with  the  Ex- 
ercife  of  their  Arms,  that  he  would  make 
them  a  Pattern  for  others  to  imitate. 

18.  To  the  Eighteenth,  That  when  the 
Earl  of  Cork  was  one  of  the  Lords  Juftices, 
he  feized  fome  Houfes  in  Dublin,  on  pretence 
of  their  belonging  to  Jefuits  and  Friars,  with- 
out legal  Procefs;  and  that  Suits  being  commen- 
ced for  them  at  the  Council  Board,  they  were 
reftored  to  the  Owners  ;  but  how  they  had 
been  employed  fince,  the  Earl  knew  not  : 
That  he  left  the  Care  of  raifing  the  8000  Men, 
mentioned  in  that  Article,  to  the  Earl  of  Or- 
monde, and  believed  they  could  not  be  raifed 
without  many  Papifts  among  them,  though  moft 
of  the  Officers  were  Proteftants;  and  in  the  old 
Army  he  never  made  one  Officer  that  was  not 
a  Proteftant ;  and  gave  Directions  that  the 
common  Soldiers  fhould  be  all  fuch,  and  he 
believes  they  have  been  duely  paid.  And  the 
new  raifed  Men  exercifed  their  Religion  in  no 
other  Manner  than  was  praftifed  in  the  Times 
of  his  Predeceffors.  That  in  his  Compofitions 
with  the  Recufants  in  the  North  of  England, 
he  brought  their  Forfeitures  from  2300/.  to 
1 2000  /.  -per  Annum  within  four  Years  : 
and  that  they  had  no  other  Privileges  than  what 
they  had  formerly. 

19.  To  the  Nineteenth,  he  faith,  he  admits 
that  an  Oath  was  tendered  to  the  Scots  in  Ulfter, 
who  were  ne^r  an  hundred  thoufand  Men  ;  it 
being  fufpeded  they  would  join  their  Brethren 
the  Covenanters  ;  and  that  it  was  taken  by  all 


of  thatNation  in  Ireland,  fome  few  excepted, who 
were  cenfured  for  their  Refufal  •,  but  that  there 
was  nothing  in  it  relating  to  the  Government  of 
the  Church. 

ao.  To  the  Twentieth,  he  faith,  he  acknow- 
ledges he  thought  it  convenient  an  Army  fhould 
be  raifed  againft  the  Covenanters,  but  advifed 
the  confulting  the  Parliament  in  it :  That  the 
Scots  Demands  being  confidered  by  the  Council, 
before  the  Parliament  met,  it  was  unanimoufly 
agreed,  That  they  were  fuch  as  might  not  in  Ho- 
nour, or  Safety  be  granted  ;  and  that,  if  they 
could  not  be  reduced  otherwife,  His  Majefty 
might  do  it  by  Force  -,  and  His  Majefty  was 
adviced  to  borrow  200,000  /.  till  the  Parlia- 
ment fat  •,  and  he  might  fay,  that  thofe  who 
raifed  Forces  in  that  Kingdom,  were  no  better 
than  Traitors  and  Rebels  •,  arid  that  he  feized 
feveral  Scots  Ships  by  Warrant1  from  the  Lord 
Admiral,  in  order  to  bring  them  to  Terms  of 
Accommodation. 

21.  To  the  Twenty-firft,  That  the  Pacifi- 
cation was  broken  before  he  came  into  Eng- 
land ;  and  that  he  moved  for  the  calling  a 
Parliament,  in  order  to  procure  a  good  Under- 
ftanding  between  the  King  and  his  People,  and 
not  with  the  Intent  this  Article  fuggefts  ;  and 
he  might  fay,  If  theJParliament  refufed  a  Sup- 
ply, he  would  ferve  his  Majefty  in  any  other 
lawful  Way. 

22.  He  denies  the  Words  charged  in  this 
Article  •  but  fays,  he  did  reprefent  the  State  of 
his  Majefty's  Affairs  to  the  Parliament  of  Ire- 
land, and  they  readily  gave  him  four  Subfidies: 
That  he  alfo  raifed  eight  thoufand  Men,  by 
his  Majefty's  Orders,  who  were  fent  to  fecure 
Ulfter,  or  land  in  Scotland,  to  divert  the  Earl 
of  Argyle,  in  cafe  he  declared  for  the  Cove- 
nanters. 

23.  To  this  Article  he  faith,  He  admits, 
that  it  being  debated  in  Council,  what  might 
move  the  Parliament  to  grant  a  Supply,  he  did 
advife,  that  his  Majefty  fhould  lay  down  Ship, 
money,  and  promife  never  to  demand  it  again 
and  to  redrefs  their  other  Grievances ;  and  thac 
he  advifed  his  Majefty  to  accept,  eight  Subfi 
dies  :  That  the  Earl  drew  up  a  Meffao-e  of  this 
Tenor  in  Writing,  and  it  was  given  to  Sir 
Henry  Vane,  to  deliver  to  the  Houfe  of  Com- 
mons, but  he  did  no  know  whether  Sir  Henry 
delivered  it  or  not :  But  that,  the  Houfe  having 
debated  the  Supply  two  Days,  and  come  to  no 
Refolution,  his  Majefty  called  a  Council  the 
Fifth  of  May  ;  to  which  the  Earl  coming  in 
late,  was  informed  the  King  had  declared  his 
Refolution  of  diffolving  the  Parliament;  and 
Sir  Henry  Vane  declaring  there  was  no  Hopes 
the  Parliament  would  give  the  King  a  Penny  ; 
the  Earl  fuppofing  the  abovefaid  Meffage  had 
been  delivered  to  the  Commons,  did,  in  his 
Turn,  give  his  Vote  for  diffolving  the  Parlia- 
ment, as  Sir  Henry  Vane,  and  the  reft  of  the 
Lords  of  the  Council,  had  done,  to  the  Num- 
ber of  Twenty,  (two  or  three  excepted.,)  That 
the  Parliament  being  diffolved,  and  the  King 
demanding  of  the  Council  how  Money  might 
be  raifed,  now  the  Scots  were  upon  the  Point  of 
entring  the  Kingdom,  the  Earl  declared,  he 
was  of  Opinion,  That  in  a  Cafe  of  abfoluteNeceffi- 
ty,  His  Majefty  was  abfolvedfrom  ordinary  Rules, 
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1 640.  and  might  ufe  all  moderate  Ways  and  Means  for  the 
16  Car.  I.  Defence  of  himfelf  and  theKingdom  ;  for  he  concei  v- 
,*y~v^J  ed,  in  fuch  Extremity,  Saluspopuli  was  Suprema 
Lex :  That  he  gave  his  Opinion,  as  he  was 
bound  to  do  by  his  Oath  of'  a  Privy-Councillor, 
and  not.  officioufly  ;  neither  did  he  fpeak  the 
Words  mentioned  in  this  Article,  or  any  other 
to  that  Effect. 

24.  To  the  Twenty-fourth  he  faith,  He  gave 
his  Opinion  with  the  Reftrictions  mentioned  in 
the  kit  Article  :  That  he  had  no  ill  Intentions 
towards  the  Parliament,  or  knew  of  the  pub- 
lifting  the  Book  mentioned  in  this  Article.  ' 

25.  To  the  Twenty-fifth,  That  Ship-money 
was  adjudged  and  levied  before  his  coming  to 
England;  nor  did  he  promote  the  Profecuting 
the  Refufers  in  the  S tar-Chamber ;  that  he  had 
faid  at  the  Council-Board,  that  the  Sheriffs  ought 
to  be  fined  for  not  executing  the  King'sWrits  ;. 
which  was  done  -with  an  Intention  to  quicken 
them,  and  not  with  a  Defign  they  fhould  be 
profecuted  :  And  denies  the  reft  of  the  Words 
mentioned  in  this  Article. 

26.  To  the  Twenty-fixth  he  faith,  He  ad- 
vifed  neither  of  the  Projects  mentioned  in  this 
Article.  That  the  Merchants  defiring  him  to 
move  his  Majefty  to  releafe  the  Bullion,  he  re- 
fufed  to  meddle  with  it;  telling  them,  they 
might  thank  themfelves,  if,  by  denying  the 
King  the  Loan  of  a  100,000/.  in  that  Time  of 
Danger,  they  had  compelled  him  to  feize  the 
Bullion  ;  and  that  the  Earl  of  Leicefter  obferv- 
ing,  that  Commifiioners  were  appointed  to  in- 
fpecl:  the  Merchants  Shop-Books  at  Paris,  and 
tax  every  Man  according  to  his  Ability,  he  did 
lay,  They  might  blefs  God  they  were  not  fub- 
ject  to  fuch  a  King  mEngknd:  But  denies  fpeak- 
ing  the  Words  ipecihed  in  this  Article,  ex- 
prefiing  his  Concern,  that  his  Words  fhould 
conftantly  be  mifreprefented. 

27. '  To  this  Article  he  fays,  That  the  Gentry 
of  Torkjhire  agreed  to  allow  the  Trained-Bands 
a  Month's  Pay  j  and  it  was  ordered,  by  his  Ma- 
jefty and  the  great  Council  of  Peers,  when  any 
of  thofe  Regiments  were  permitted  to  return 
home,  they  that  fent  them  out  fhould  contribute 
to  the  Charge  of  the  reft  *,  and  this  was  levied 
by  Warrants  from  the  Earl  and  his  Deputy- 
Lieutenants,  and  lefiened  the  Charge  of  the 
County  :  And  denied  the  reft  of  the  Charge  in 
this  Article. 

28.  To  the  laft  Article  heanfwered,  That 
he  was  Lieutenant-General  to  the  Earl  of  Nor- 
thumberland,  and  that  the  Lord  Conway  having 
twelve  thoufand  Foot  and  two  thoufand  Horfe 
under  his  Command,  near  Newcaftle,  and  his 
Majefty  having  given  Orders  for  oppofing  the 
Paffage  of  the  Scots  over  the  Tine,  the  Earl  fent 
the -Lord  Conway  a  Letter  from  Tork  the  27  th 
of  Auguft,  advifing  him  to  march  with  eight 
thoufand  Foot,  and  all  his  Horfe  and  Artillery, 
and  defend  that  Paffage  ;  but  before  the  Lord 
Conway  had  received  that  Letter,  he  had  placed 
himfelf  there  with  only  fifteen  hundred  Foot  and 
Part  of  the  Horfe:  That  the  Earl  had  no 
Charge  of  the  Army;  till  the  30th  o£  Auguft, 
when  he  brought  it  to  Tork,  and  defigned  to 
have  remained  there  with  the  Army,  had  he  not 
received  Advice  from  feveral  Hands,  that  there 
was  a  Defign  to  profecute  him  in  Parliament, 
which  induced  him  to  leave  the  Army  under  the 


Lord  Conway,   and  come  to  London ;    adding,    164c 
that  Newcaftle  was  not  under  his  Care ;  And  as  l6Car- l 
to  the  reft  of  the  Matters  contained  in  the  faid  v-"VN*i' 
Articles,  he  was  not  guilty;  praying  he  might 
have  Time  to  produce  his  Proofs  and  Vouchers 
in  his  Defence. 

This  Anfwer  being  delivered  in  the  23d  of 
February,  and  communicated  to  the  Commons, 
they  refolved  not  to  reply,  but  join  Iffue  on  the  Tjfuejoin- 
Anfwer :    Whereupon  it  was  refolved  by  the  ed. 
Lords,  that  the  Trial  fhould  be  on  the  2 2d  of 
March,  in  Weftminfter-Hall ;  and  the  Commons 
appointed  the  following  Members  to  be  their  Managers 
Managers,    (viz.)    George  Lord  Digby,    JohnaW,nU*- 
Hampden,   John  Pym,    Oliver  St.  John,  Jeoffry 
P aimer,    John  Maynard,   John  Glyn,   EfquJres, 
and  Sir  Walter  Earle,  Knight. 

The  Lords  coming  down  from  their  Houfe  ^he  *ri'a 
to  the  Court  erected  in  Weftminfter-tiall,  on  ***"* 
Monday  22.  March  164O.  the  Earl  of  Strafford 
was  brought  to  the  Bar  by  Sir  William  Balfour, 
Lieutenant  of  the  Tower-.  After  which  theTwen- 
ty-eight  fpecial  Articles,  and  the  Earl's  Anfwer 
to  them,  were  read. 

Then  Mr.  Pym  opened  the  Charge  againft  Mr.  Pym 
the  Earl,  acquainting  their  Lordfhips,  that  he  °PeT" ihe 
was  appointed  to  take  off  thofe  Vizards  an&Charse' 
Appearances  of  Truth,  which  were  contained 
in  the  Preamble  of  the  Prifoner's  Anfwer. 
(But  it  is  obfervable  that  Mr.  Rufhworth,  that 
partial  Collector,  from  whom  this  Trial  is  taken, 
has  omitted  that  Preamble',  and  the  Fatlion  were 
jo  induftrious  to  fupprefs  it,  that  it  never  could  be 
recovered,  any  more  than  the  Speech  the  Earl 
made  in  his  Defence,  of  which  Mr.  Rufhworth 
gives  no  more  than  an  Abftratl,  t/wugb  he  omits 
nothing  of  the  Charge ;  and  the  Speech  alfo  is  now 
irrecoverably  loft.  We  mufl  be  content,,  therefore, 
with  fo  much  of  his  Defence  as  his  Enemies  have 
been  pleafed  to  communicate  to  us.  But  to  pro- 
ceed.) 

Mr.  Pym  having  endeavoured  to  anfwer  the 
Preamble  to  the  Earl's  Anfwer,  the,  Witneffes  'the  Wh- 
were  produced,  to  prove  the  Facts,  the  Earl  af-  »#«?«>- 
ferted  therein,  were  not  true  ;  and  firft  Sir^erf" 
Pierce  Crosby  was  fworn,  to  whofe  Teftimony 
the  Earl  objected  that  he  had  been  cenfured  in 
the  S tar-Chamber,  for  endeavouring  to  fubborn. 
Witneffes  againft  him  (the  Earl ) :  That  he  broke 
out  of  the  Fleet  Prifon,  to  which  he  was  com- 
mitted, and  never  appeared  publickly  till  now, 
when  he  was  brought  to  give  Evidence  againft 
him  ,  .or  rather  againft  the  Court  of  Star-Cham- 
ber that  cenfured  him  :  Whereupon,  fome  of 
the  Lords  moving  to  adjourn  the  Managers,  a- 
greed  to  wave  his  Teftimony  for  the  prefent ; 
but  faid,they  would  bring  him  again  another  Day ; 
for  they  did  not  apprehend  that  he  was  charged 
with  any  thing  that  could  invalidate  his  Tefti- 
mony. . 

Sir  John  Clotzvsrthy  was  fworn  next,  and  de- 
pofed,  That,  having  voted  againft  a  Bill  in  the 
Houfe  of  Commons,  in  Ireland,  Sir  George  Rat- 
cliffe,  a  Relation  of  the  Earl's,  threatned  to  de- 
prive him  of  a  Leafe  he  was  poffeffed  of ;  and 
that  Sir  Pierce  Crosby  alfo  having  fpoken  againft 
a  Bill,  Sir  George  Ratcliffe  faid  to  him,  That 
was  not  Privy-Councillor  like. 

Lord  Ranelagh  depofed,    That   Sir    Pierce 

Crosby  having  voted  againft  a  Bill,  tranfmitted 

by  the   Deputy  and   Council,    was  fequeftred 
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1640.     from  the  Council,  by  the  Advice  of  that  Board, 
16  Car.  I-anci  djd  not  know  but  this  might  proceed  from 
^s^*^  the  faid  Deputy's  Motion,  it  being  moft  proper 
for  him. 

Lord  Mountnorris  depofed,  That  Sir  Pierce 
was  fequeftred  from  the  Council  Table,  on  a 
Complaint  made  by  Sir  George  Ratcliffe,  touch- 
ing his  voting  ;  and  it  was  done  by  a  Majority 
of  the  Council,  of  whom  the  Lord  Deputy  was 


one. 


Sir  Nicholas  Barnwell  depofed,  that  he,  (the 
Deponent,)  voting  for  the  old  Boroughs,  which 
had  been  fequeftred  from  the  Houfe  on  Account 
of  a  Judgment  againft  them  in  the  Exchequer- 
Chamber,  Sir  George  Ratcliffe  threatned  to 
quarter  5000  Men  upon  him  ;  but  the  Lord  De- 
puty was  not  then  in  the   Kingdom. 

Mr.  Egor  depofed,  That  the  City  of  Dublin 
was  compelled  to  pay  55  I.  a  Month  to  be  ex- 
empted from  quartering  of  Horfe,  which  was 
thought  a  Grievance,  and  contrary  to  their  Char- 
ter: But,  being  asked  if  the  Lord  Deputy's 
Horfe  and  Foot-Guards  were  not  billeted 
there  before  his  Time,  he  anfwered,  That  the 
Foot  were,  but  the  Horfe  only  for  a  Month  at 
a  Time, .  or  fo  ;  and  it  was  never  drawn  into  a 
Matter  of  Money. 

A  Remonftrance  of  the  Houfe  of  Lords  of 
Ireland  was  produced  next,  to  prove  that  the 
Earl  had  endeavoured  to  fubvert  the  Laws,  and 
corrupt  the  Admimftration  of  Juftice :  To 
which  the  Earl  objected,  That  this  was  a  Mat- 
ter fallen  out  fince  his  Impeachment ;  and 
that  it  was  procured  by  a  Faction,  as  he  fhould 
fhew  hereafter.  The  Managers  replied,  he 
ought  not  to  be  allowed  to  charge  the  Com- 
mons with  Faction  and  Confpiracy,  and  de- 
manded their  Lordfhip's  Juftice.  The  Earl, 
thereupon,  faid,  he  had  no  Intention  to  reflect 
on  the  Commons  of  England,  or- Ireland-,  but 
upon  fome  that  were  not  Members  of  either 
Houfe. 

Upon  reading  the  Remonftrance,  the  Ma- 
nagers obferved,  That  all  the  Earl's  glorious 
Declarations  of  his  own  Merits,  were  confuted, 
and  Sir  Edward  Warder  was .  next  produced,  to 
prove  that  Ireland  bore  its  own  Charges,  before 
the  Earl's  Adminiftration  •  and  the  Lord 
Mountnorris,  and  Sir  Robert  Pye,  gave  Evi- 
dence in  order,  to  the  fame  Effect. 

Whereupon  the  Earl  demanded,  if  the  con- 
ftant  Charge  of  the  Government  did  not  exceed 
the  conftant  Revenue  when  he  came  thither? 
The  Managers  admitted  it  did ;  but  faid,  that 
Deficiency  was  fupplied  by  a  Loan  of  120,000/. 
from  that  County  •,  fo  that  nothing  went  from 
England  :  To  which  the  Earl  replied,  That, 
notwithftanding  that  Loan,  the  Crown  was  in- 
debted near  100,000  /.  when  he  went  thi- 
ther. 

.  Sir  Adam  Loftus,  the  Vice-Treafurer,  was 
fworn  next,  and  depofed,  That  the  Earl  made 
ufe  of  24000  /.  of  the  King's  Money,  notwith- 
ftanding His  Majefty's  Neceffities,  but  that  it 
was  repaid  about  three  Months  fince  •  which, 
the  Managers  obferved,  was  fince  this  Profecu- 
tion  began  :  And  they  infilled,  that  if  the 
Earl  would  anfwer  any  Thing  that  had  been 
alledged  againft  him,  he  fhould  do  it  prefently. 
To  which  the   Earl  faid,  That  the  Remon- 


ftrance, and  fome  other   Things,  having  been     1640, 
produced  in  Evidence  againft   him,  which  he  x<5  Car.  I- 
did  not  expect,  he  defired  he  might  have  Time  "^"v"^ 
to  recollect  himfelf;,  but  was  told,  the  Commons 
did  not  prefs  thefe  Things  as  Matter  of  Crime, 
but  to  confute  the  Untruths  in  the  Preamble  to 
his   Anfwer  ;    and  therefore,   there  needed  no 
farther  Time  to  anfwer  thefe  Particulars. 

Whereupon,  the  Earl  entered  immediately  on  The  Earl 
the  Defence  of  the  Preamble  to  his  Anfwer :  defendi  the 
And  firft,  as  to  that  Part  of  it,  which  mewed  l™f%. 
that  many  good  Laws  had  been  made  in  Ireland,  y^r' 
by  his  Means,  he  obferved, '  that  was  not  deni- 
ed directly,   only  it   had   been  retorted  upon 
him,  that  good  Laws  were  of  no  ufe  where  an 
arbitrary  Government  was  fet  up  againft  the 
Laws  j. , -but,   as   this   was  part  of  the  enfuing 
Charge,  he  fhould  fpeak  to  it  hereafter. 

And  though  it  was  objected  there  had  been  but 
two  Parliaments  in  his  Time,  it  was  evident 
there  had  not  been  fo  many  in  fifty  Years  before : 
And  he  ftill  infifted,  he  had  never  been  con- 
cerned in  anyMonopolies,but  always  difcouraged 
them  :  And  it  was  fufficiently  evident  now, 
that  his  Commiffion  was  not  more  extenfivc 
than  his  Predeceflbrs. 

It  appeared  alfo,  that  the  Revenue  of  Ireland 
fell  ihort ;  and  there  was  a  Neceflity  of  a  Con- 
tribution, to  fupply  the  Deficiencies :  That  the 
Crown  was  100,000  /.  in  Debt  when  he  went 
thither  ;  and  he  left'  1 00,000 1.  in  theKing's  Cof- 
fers when  he  came  away,  having  laid  out  confi- 
derable  Sums  befides  in  Purchafes  for  the  Crown : 
(  Indeed,  the  Commons  acknowledged  that 
the  Revenue  had  been  encreafed  ;  but  fuggefted 
that  it  had  been  done  by  indirect:  Means.  ) 
And  they  faid  it  was  not  true,  that  Ireland  did 
not  fupport  itfelf  when  he  came  thither  ;  for, 
what  was  deficient  in  the  Revenue,  it  appeared, 
was  raifed  by  Contributions  in  that  Kingdom  : 
To  which  the  Earl  replied,  That  what  he 
meant,  was,  that  the  conftant  Revenue-  was  not 
fufficient  then  •  whereas  it  was  now,  though  600 
Horfe  were  added  to  the  Army. 

And,  as  to  his  ufing  24000 1,  of  the . 
King's  Money,  he  had  the  King's  Warrant  to 
make  ufe  of  40000  i.  for  three  Years  at  a' Time, 
when  there  was  a  Surplufage  of  100,000/.  in 
theTreafury  •  and  that  it  appeared  he  had  repaid 
it  before  the  Time  appointed  :  And  that,  while 
he  had  it,  there  was  the  Value  of  40,000 /.  left 
in  the  Comptroller's  Hands,  as  a  Security,  pur- 
fuant  to  the  Warrant.  However,  by  an  Order 
from  the  Commons  of  Ireland,  (by  what  Law 
he  knew  notj  his  Magazines  were  feized,  his 
Goods  taken  away,  and*given  to  others,  to  fell 
at  their  own  Price  ;  and  his  Servants  and  Peo- 
ple imp  rifoned,  as  if  he  had  been  already  con- 
victed of  Treafon. 

That  he  had  not  only  caufed  the  Goods  and 
PofTeffions  of  the  Church  to  be  reftored,  •  as  he 
affirmed  in  the  Preamble  to  his  Anfwer  -,  but 
procured  an  Act  of  Parliament  to  prevent  their 
being  wafted  or  embezzled  for  the  Future  :  Nor 
was  there  any  Proof  of  hiscaufing  thefe  Reftitu- 
tions  to  be  made  by  illegal  Methods,  as  had 
been  fuggefted.  He  ftill  infifted,  he  had  prefer- 
ed  many  deferving  Men  in  the  Church ;  and, 
that  the  Number  of  Proteftants  was  greatly  en- 
creafed, in    Dublin,   fince   his   Adminiftration ; 
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which  the  Managers  did  not  now  contro- 
•  vert. 

He  obferved  further,  that  it  feemed  to  be 
admitted  he  had  preferred  none  but  Proteftant 
Officers :  And  as  to  the  quartering  of  Soldiers 
in  Dubtin,  it  appeared  that  former  Deputies  had 
their  Guards  quartered  there. 

It  was  manifeft  alfo,  that  the  Shipping  of 
Ireland  was  vaftly  encreafed  ;  there  being  now 
an  hundred  Tons  to.  one  there  was  when  he  ar- 
rived there;  and  the  Cufloms  were  advanced 
from  thirteen  to  forty  thoufand  Pounds  per 
Annum-. 

He  admitted  Sentences  had  parted  againft 
fome  Jurors  in  the  Star-Chamber,  for  going 
contrary  to  plain  Evidence  ;  however,  he  had 
but  one  Voice  there,,  and  thofe  Sentences  ap- 
peared to  be  founded  upon  the  greateft  Reafon  ; 
for,  unlefs  a  ftricV  Hand  were  kept  over  the 
Natives,  their  Priefts  would  lead  them  as  they 
pleafed  ;  it  is  plain  they  did  not,  or  rather 
would  not,  underftand  the  Evidence. 

That  as  to  what  had  been  fuggefted  of  his 
wronging  his  Majefty  of  5  or  6000 1,  per  Ann.  in 
theCuftcms,  he  ihouldmake  it  appear,  when  he 
came  to  anfwer  that  Article,  that  he  had  made 
a  very  advantageous  Bargain  for  the  Crown. 
And  thus  having  gone  through  the  Preamble 
to  his  Anfwer,  he  obferved,  that  the  Evidence 
of  Sir  John  Clotvmthy  and  the  Lord  Ranelagh 
did  not  concern  him  ;  that  the  Evidence  of  o- 
ther  WitnefTes,  related  to  what  had  been  fpoken 
when  he  was  out  of  the  Kingdom  ;  and,  indeed, 
that  Sir  George  Rat  cliff e,  and  not  he,  was  affecl- 
ed  by  their  Teftimony. 

That  he  had  WitnefTes  to  prove,  that  the 
Preamble  to  the  Aft  for  the  four  Subfidies, 
was  the  general  Vote  of  the  Houfe  of  Commons, 
and  never  excepted  to  till  he  was  impeached  ; 
and  the  Reafon  of  excluding  Sir  Pierce  Crosby 
from  the  Board,  was,  his  having  voted  for  the 
Bill  in  Council,  and  fet  his  Hand  to  the  Tranf- 
miffion,  and  afterwards  voted  againft  if  in  the 
Houfe. 

The  Managers,  in  their  Reply  to  the  Earl, 
feemed  to  admit  a.  great  deal  of  what  he  had 
affirmed,  in  the  Defence  of  the  Preamble  to  his 
Anfwer,  to  be  true  ;  but  obferved,  That  if  the 
Charge  ftill  remained  in  Force,  as  they  conceiv- 
ed it  did,  the  Services  he  had  done  could  not 
mitigate  his  Crimes  •  that  if  it  were  true,  that 
he  himfelf  had  not  encroached  on  the  Privileges 
of  Parliament  •,  yet  if,  under  his  Government, 
thofe  Privileges  had  been  invaded  by  others,  he 
could  lay  no  great  Claim  to  Merit :  And  as  to 
the  Earl's  Obfervation,  that  many  Things  were- 
not  proved,  they  only  deferred  producing  that 
Part  of  their  Evidence  till  they  came  to  the  Ar- 
ticles :  That  if  he  had  oppofed  Monopolies,  he 
might  do  it  for  finifter  Ends ;  and  doing  his 
Duty  in  one  Inftance  would  not  compenfate  for 
his  Negledt  of  it  in  another.  They  concluded, 
that  what  they  had  forborne  to  reply  to  in  the 
Preamble,  would  be  made  good  in  the  Charge  • 
and  then  the  Court  adjourned. 

The  Peers  being  affembled  again  in  Wefimin- 
ftcr-Hall,  the  24th  of  March,  and  the  Earl 
brought  to  the  Bar,  Mr.  Serjeant  Maynard  open- 
ed the  firft  Article  of  the  Impeachment,  relat- 
ing to  the  Alteration  of  his  Commiffi6n,  as 
Lord-Prefident  of  the  North ;  to  prove  which 


feveral  Parts  of  the  CommifTion  was  read  :  And 
afterwards  John  Gore  was  fworn,  who  depofed, 
that  in  November  1632,  his  Father,  Sir  Thomas 
Gore,  was  arrefted  at  London,  by  a  Serjeant  at 
Arms,  for  a  Contempt  to  the  Court  of  the  Pre- 
fident and  Council  of  Tork  ;  and  he  appealing  to 
the  Privy-Council,  the  Earl  of  Strafford  fell  on 
his  Knees,  and  befought  the  King,  that  if  he 
had  not  Power  to  bring  in  a  Delinquent,  who 
affronted  the  Court,  upon  his  ftepping  out  of 
the  Precinfts  of  its  jurifdiction,  he  might  leave 
that  Service,  and  lay  his  Bones  in  his  own  Cot- 
tage ;  and  that  his  Father  was  afterwards  de- 
tained eighteen  Weeks  in  Cuftody. 

Other  WitnefTes  depofed,  that  the  Earl  would 
not  fufter  Prohibitions  in  the  North  ;  andcauf- 
ed  fuch  Perfons  as  brought  them  to  be  fummon- 
ed  before  the  Prefident  and  Council  there,  and 
committed  to  Prifon. 

The  Managers  having  finifhed  their  Evidence 
on  this  Article,  and  the  Earl  being  ordered  to 
proceed  in  his  Defence,  he  defired  he  might  re- 
tire and  perufe  his  Notes  ;  but  they  would  only 
give  him  leave  to  look  over  them  at  the  Bar ; 
which  the  Managers  told  him  was  a  Favour. 
The  Earl  anfwered,  the  Cafe  was  different 
where  a  Man  was  impeached  for  a  known 
Treafon,  and  where  he  was  to  anfwer  fuch  a 
mixed  Charge  ;  and  he  thought  it  very  ftrange 
that  when  a  Thoufand  Mifdemeanors  would  not 
make  one  Felony,  twenty-eight  Mifdemeanors 
fhould  amount  to  High-Treafon.  As  they  were 
acknowledged  feparately  to  be  but  Mifdemea- 
nors, he  ought  to  have  had  the  Benefit  of  Coun- 
fel,  and  his  WitnefTes  examined  upon  Oath; 
But  he,  under  Pretence  that  thefe  Mifdemeanors! 
amounted  to  Treafon  together,  was  debarred 
of  thofe  Privileges,  and  had  not  been  fuffered 
to  fummon  his  WitnefTes  till  the  Friday  before  ; 
though  the  Fa&s  he  was  charged  with  were,  great 
Part  of  them,  faid  to  be  done  in  Ireland. 

And,  in  Anfwer  to  this  Article,  he  fhewed 
he  did  not  procure  the  Claufes  they  found  fault 
with  in  the  Commiffion ;  but  that  the  King's 
Council,  on  receiving  the  Commiffion,  ufually 
inferted  what  they  conceived  might  conduce  to 
his  Majefty's  Service  ;  and  it  was  approved  by 
the  Lord-Chancellor  before  it  was  fealed.  And 
as  to .  the  Execution  of  it,  he  had  never  done 
one  Act  in  Purfuance  of  it,  fince  it  was  made, 
being  moft  of  the  Time  abfent  in  Ireland;  how- 
ever, the  Prefident  and  Council  of  Tork,  from 
the  firft  Inftitution  of  that  Court,  had  both  a 
Star-Chamber  and  Chancery  Power. 

As  to  the  Evidence  of  Gore,  it  related  to  a 
Tranfadtion  before  the  Date  of  the  Commiffion, 
with  which  he  "was  not  charged,  and  confequent- 
ly  he  was  not  obliged  to  give  any  Anfwer  to  it  j 
and  neither  he,  nor  any  other,  he  obferved, 
pretended  to  prove  that  the  Earl  procured  the 
Cfaufes  in  the  faid  Commiffion ;  and  that  the  reft  of 
the  Evidence  in  this  Article  confifted  of  Hearfays. 
Then  he  produced  his  WitnefTes,  to  fhewhewas 
abfent  in  Ireland  moft  Part  of  the  Time,  between 
July  1633  and  1639  ;  and  that  he  never  acled  as 
Prefident  of  Tork,  fince  that  Commiffion  was  re- 
newed in  the  eighth  Year  of  the  King  :  Con- 
cluding, that,  as  he  was  charged  only  with  pro- 
curing and  executing  this  Commifion,  he  con- 
ceived he  had  given  a  full  Anfwer  to  both. 

The 
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The  Managers  replied,  That  what  Gore  had 
depofed  fhewed  the  Reafon  of  the  enlarging  the 
Commiffion,  (viz.)  the  Earl's  falling  upon  his 
Knees  before  his  Majefty,  when  his  Father  was 
arretted ;  and  that,  from  what  the  other  Wit- 
nefTes depofed,  it  was  probable  he  was  privy  to 
the  Alteration  of  the  Commiffion  j  and  though 
this  alone  was  not  Treafon,  yet  the  whole  Charge 
together,  amounting  to  the  Subverfion  of  the 
Laws,  was  Treafon,  and  this  was  one  Evidence 
of  it. 

Then  the  Managers  proceeded  to  the  fecond 
Article,  which  charged  the  Earl  with  faying,  at 
Tork  Affizes,  That  fome  of  the  Judges  were  all  for 
Law,  but  they  fhouldfind,  that  the  King's  Little 
Finger  Jhould  be  heavier  than  the  Loins  of  the  Law. 

Thefe  Words  were  attefted  by  Sir  Thomas 
Leyton,  Sheriff  of  Fork/hire,  and  feveral  other 
Gentlemen,  who  depofed,  That  they  were 
fpoken  at  the  Summer  Affizes,  at  Tork,  in  the 
Year  1632,  or   1633. 

To  this  the  Earl  anfwered,  That  it  appeared 
he  was  in  Ireland  at  thofe  Times,  and  confe- 
quently  the  WitnefTes  were  miltaken.  He  ac- 
knowledged indeed,  he  had  faid  at  another  Af- 
fizes, That  the  Little  Finger  of  the  Law, 
was  heavier  than  the  Loins  of  the  King  ;  and  pro- 
duced Dr.  Duncombe,  and  SizWiltiamPennyman, 
as  WitnefTes  of  his  faying  them  •  but  absolutely 
denied  his  faying  the  Words  he  was  charged 
with  in  this  Article. 

The  Managers  replied,  Though  their  Wit- 
nefTes were  miftaken  in  the  Time,  yet  their  E- 
vidence,  in  the  main,  might  be  true :  Where- 
upon, the  Earl  obferved,  If  it  were  true,  theFacts 
did  not  amount  to  High-Treafon;  and  defired 
his  Counfel  might  be  heard  to  that  Point,  at  a 
proper  Time. 

On  the  Fourth  Day  of  the  hearing,  viz. 
the  2  5th  of  March,  1 64*1 ,  the  Managers  proceed- 
ed to  prove  the  third  Article,  which  charged 
the  Earl  with  faying,  That  Ireland  was  a  con- 
quered Nation,  and  the  King  might  do  what  he 
pleafed  with  them.  And  Robert  Kennyday  being 
produced  as  a  Witnefs  of  thefe  Words,  the  Earl 
objected  to  his  Teftimony,  that  he  had  been 
convicted  of  Extortion,  and  other  Mifdemea- 
nors,  and  bore  a  particular  Grudge  againft 
him  ;  obferving  that  it  was  a  great  Hardihip 
that  fuch  Men  were  produced  to  give  Evidence 
againft  him,  as  had  been  convicted  of  notorious 
Crimes  during  his  Adminiftration,  and  could 
not  be  fuppofed  backward  in  afperfing  him  : 
But  all  his  Exceptions  of  this  Kind  were  over- 
ruled, and  Kennyday  permitted  to  teftify  the 
Earl's  fpeaking  the  Words  charged  in  this  Ar- 
ticle. Richard  Earl  of  Cork  alfo  attefted  the 
Earl  fpoke  the  Words,  to  whole  Teftimony  the 
Prifoner  objected  that  he  was  a  prejudiced  Per- 
fbn,  having  been  compelled  by  the  Government 
of  Ireland,  to  pay  15000/.  as  a  Compofition 
for  his  Mifdemeanors. 

The  Lords  Gormanjlon  and  Killmalloch,  de- 
pofed, That  the  Earl,  in  the  Prefence  of  both 
Houfes  of  Parliament  in  Ireland,  declared, 
That  Ireland  was  a  conquered  Nation ;  and,  there- 
fore, muft  expetl  Laws  as  fro?n  a  Conqueror : 
And  Sir  Pierce  Crosby  attefted  the  fame 
Words. 


To  this,  the  Earl  anfwered,  that  the  Natives 
of  Ireland  had  ever  appeared  prejudiced  againft 
their  Englifh  Governours  ;  that  they  had  occa- 
fioned  Profecutions  againft  many  of  them, 
who  had  manifefted  their  Innocence,  and  fhewn 
that  they  defer ved  rather  to  be  applauded  than 
cenfured,  when  the  firft  Heat  was  over,  and 
Matters  came  to  be  calmly  confidered  ; 
that  in  the  Adminiftration  of  Juftice,  many 
Perfons  muft  necefTarily  be  offended .  However, 
there  was  nothing  in  this  Article  that  amounted 
to  High  Treafon  -,  and,  as  it  could  be  no  more 
than  a  Mifdemeanor,  he  ought  to  have  been 
allowed  Counfel,  and  his  WitnefTes  examined 
upon  Oathj  which  Advantages  he  was  depri- 
ved of,  by  their  involving  all  under  the  general 
Charge  of  Treafoa. 

He  defired  their  Lordlhips  alfo,  to  reflect  on 
"the  Hardfhips  of  his  Cafe  again  ;  That  he  had 
no  Opportunity  given  him,  of  preparing  for 
his  Defence,  till  the  Friday  before ;  and  it  was 
impofiible  in  fo  fhort  a  Time  to  fetch  his  Wit- 
nefTes from  Ireland,  and  produce  his  other 
Proofs:  That  in  all  other  Courts,  where  the 
Defendant  puts  in  his  Anfwer,  and  it  is  not  re- 
plied to  j  nor  the  Party  allowed  to  prove  his 
Anfwer  ;  it  is  admitted  to  be  true  ;  and  fo  it 
ought  to  be  in  this  Cafe :  That  according  to  the 
Statute  of  Ed.  VI.  he  ought  not  to  be  profecut- 
ed  for  Words  above  thirty  Days  after  they  were 
fpoken,  and  popular  Actions  were  to  be  pre- 
fented  within  a  Year  or  two  at  fartheft ;  but  here 
he  was  profecuted  for  Words,  fuppofed  to  have 
been  fpoken  fix  or  feven  Years  before.  He  de- 
fired alfo,  it  might  be  confidered,,  that  the  Laws 
and  Cuftoms  of  Ireland,  were  different  from 
thofe  of  England ;  and  hoped  their  Lordihip's 
would  diftinguifh  therefore,  and  not  judge  him 
by  thofe  of  this  Kingdom,  where  the  Matter 
related  to  Ireland. 

And,  as  to  what  had  been  teftified  to  fup- 
port  this  Article,  he  acknowledged  he  was  ftill 
of  Opinion,  that  Ireland  was  a  conquered  King- 
dom, as  it  was  recited  to  be  fo  feveral  Timei, 
in  a  Statute  of  XI.  Elizabeth,  relating  to  the  At- 
tainder of  that  Famous  Rebel,  Shan  0  Neal ; 
and  as  the  Words  attefted  were  not  intended  to 
upbraid  that  Nation,  but  to  fhew  how  much  they 
were  obliged  to  the  Kings  of  England,  for  fuf- 
fering  them  to  be  governed  by  the  Laws  of 
England,  and  not  treating  them  as  a  conquered 
Nation  ;  he  did  not  fee  how  they  could  be  ta- 
ken amifs;  and,  in  Fact,  no  Man  appeared  of- 
fended with  them,  when  they  were  fpoken  -, 
and  it  muft  be  admitted,  that  the  Conqueror 
might  have  impofed  on  them  what  Laws  he 
p  leafed. 

Then  he  called  Sir  Henry  Slingsby  as  a  Wit- 
nefs for  him,  who  depofed,  That  the  Earl's 
defign  in  that  Speech  appeared  to  be,  to  recon- 
cile that  People  to  His  Majefty's  Government : 
That  he  knew  they  were  very  well  taken  by 
feveral,  and  particularly  by  the  Mayor  of  Dub- 
lin, who  invited  him  to  Dinner  that  Day ;  when 
both  he  and  the  principal  Citizens  expueffed 
themfelves  extremely  well  fatisfied  with  what 
the  Earl  had  faid. 

As  to  what  the  WitnefTes  teftified,  relating 
to  their  Charters,  viz.  That  he  faid,  they  were 
nothing  worth,  and  the  King  might  do  as  he 
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164'-     pleafed  with  them :     He  did  not  controvert  his 
1 7  Car.  I.  fay jng  them,    for  that  the  Charters  of  Dublin 
*-^v^  were  forfeited,    by   their   making  feveral  By- 
Laws,    contrary   to   the   Common-Law'    and 
their  neglecting  feveral  Duties  they  were  oblig- 
ed to  perform  by  thofe  Charters,  which  had  been 


he  would  make  the  Earl  of  Cork,  and  all  Ireland 
know,  that  an  Aft  of  State,  was  as  binding  in 
Ireland,  as  an  Aft  of  Parliament.  To  prove  the 
Charge  in  this  Article,  the  Earl  of  Cork  was  pro- 
duced, and  depofed,  That  he  was  deffeized  of  an 
Impropriate  Rectory,  on  a  Paper  Petition  to  the 
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complained  of,  both  in  the  Council-Chamber,    Council  •  and  that  no  Decrees  were  ever  made 


and  the  Parliament:  He  obferved  alfo,  that  the 
greateft  Part  of  the  Aldermen  were  Recufants, 
and  flood  upon  their  Charters,  refufing  to  obey 
the  Order  of  the  Council-board. 

Then  the  Lord  Dillon  was  called  as  a  Wit- 
nefs  for  the  Earl,  who  depofed,  That,  five  or 
fix  Years  before  the  Charters  of  Dublin  being 
brought  to  the  Council-board,  the  King's  Coun- 
fel  fhewed,  that  the  City  exercifed  By-Laws, 
contrary  to  the  Common-Law  ;  and  that  the 
like  Complaints  were  made  by  feveral  Members 
ef  the  Houfe  of  Commons ;  particularly,  that 
they  hindered  Englip  Tradefmen,  from  fetting 
up  Manufactures  there. 

This  was  one  of  the  Reafons,  the  Earl  obferv- 
ed, of  his  Queftioning  their  Charters-,  and  aver- 
ed  that,  at  his  going  over  thither,  the  Natives, 
being  Papifts,  engroffed  the  Manufactures  to 
themfelves,  and  depreffed  the  Englijh ;  but  that 
now,  there  were  three  Proteflants  in  Dublin  for 
one,  that  was  there  when  he  went  over;  and 
he  prefumed  that  what  had  chiefly  incenfed 
that  People  fo  much  againft  him  was,  his  inter- 
pofing  fo  effectually  in  thefe  Matters :.  However 
he  had  never  gone  about  in  a  Judicial  Way  to 
deprive  them  of  their  Charters,  but  they  ftill 
enjoyed  them  in  their  full  Latitude.  All  that 
he  defigned  by  thefe  Reprefentations,  was,  to 
keep  them  within  fome  Bounds :  That  as  to  his 
faying,  they  muft  expeft  Laws  from  the  King,  as 
a  Conqueror,  they  were  no  Part  of  the  Charge, 
and  confequently,  he  was  not  obliged  to  an- 
fwer  them :  However,  he  never  fpoke  them, 
which  Sir  George  Wentworth  attefted  from  a 
Copy  of  that  Speech  he  had  by  him. 

To  this  the  Managers  faid,  that  they  had 
averred  their  Charge  to  be  true,  though  they  had 
not  replied  to  the  Earl's  Anfwer*  and  there- 
fore the  Anfwer  was  not  to  be  taken  pro  confeffo , 
nor  would  it  avail  him,  that  Ireland  was  go- 
verned by  other  Laws ;  for  the  Words  he  had 
fpoken,  tended  to  the  Subverfion  of  all  Laws  ; 
and  they  could  fhew  they  were  deeply  refented, 
though  the  Mayor  durft  not  tell  the  Earl  fo 
then:  Then  they  produced  feveral  Witneffes, 
who  depofed,  That  they  believed  the  Words 
charged,  were  in  another  Speech,  and  not  in 
that  taken  by  Sir  George  Wentworth ;  and  that 
they  were  highly  refented  when  they  were  fpo- 
ken. 

They  infifted  alfo,  that  the  Common-Law 
was  the  fame  in  England  as  in  Ireland;  and, 
by  a  Statute  there,  Caufes  were  reftrained  to 
their  proper  Courts ;  and  the  Lord  Deputy  and 
Council  could  not  meddle  in  Caufes  between 
Party  and  Party  j  and  if  the  Earl  could  not  pro- 
duce a  Statute  that  authorized  him,  as  Governor, 
to  take  Cognizance  of  private  Caufes,  it  muft  be 
admitted,  he  had  erected  an  arbitrary  Power, 
as  would  appear  farther  in  the  following  Article. 
Then  the  Managers  proceeded  to  the  fourth 
Article,  which  charges  that  he  faid,  in  a  Caufe 
of  the  Earl  of  Cork's,  He  would  have  neither 
Law,  nor  Lawyers,  difpute  his  Orders  •,  and  that 


there,    concerning  Lands,    before  the  Earl   of 
Strafford's  Time  :  But  it  being  demanded,  if  he 
himfelf,  as  Prefident  of  Connaught,  had  not,  on 
Paper  Petitions,  done  the  fame  Thing,  the  Com- 
mons infifted  that  the  Witnefs  need  not  anfwer 
the  Queftion,  becaufe  it  tended  to  make  him 
accufe  himfelf;    and  of  this  Opinion  were  the 
Lords.     Then  the  Lord  Cork   depofed  farther, 
That  having  brought  his  Action,    and  repre- 
fented  to  the  Earl  of  Strafford  the  Hardfhip  of 
being  deprived  of  his  Poffeffion,  on  a  Paper  Pe- 
tition, without  a   Trial  at  Law,  he  anfwered, 
Call  in  your  Witnefjes,  or,  if  you  will  not,  I  will 
clap  you  up  in  the  Caftie ;  for  I  tell  you,  I  will  not 
have  my  Orders  difputed  by  Law,  nor  Lawyers  : 
That  the  Deponent  being  profecuted  in  the  S 'tar- 
Chamber,    for  making  a  long  Leafe  of  a  Parfori- 
age,  contrary  to  an  Act  of  State  j  and  reprefent- 
ing  that  he  was  not  apprized  of  that  Aft,  and 
therefore  it  was  hard  he  fhould  be  profecuted  for 
it ;  the  Earl  of  Strafford  faid,  /  tell  you,  my 
Lords,  as  great  as  you  are,  I  will  make  you,  and 
all  the  Subjefts  of  Ireland  know,  that  any  Aft  of 
State,  made,  or  to  be  made,  Jhall  be  as  binding  to 
you,  and  the  Subjefts  of  Ireland,  during  my  Go- 
vernment, as  an  Aft  of  Parliament. 

The  Lord  Ranelagh  depofed,  That  no  De- 
crees concerning  Lands,  were  ever  made  by 
the  Council,  before  the  Earl  of  Strafford's  Time. 
JohnWaldron  depofed,  That,  in  a  Caufe  be- 
tween the  Merchants  of  Galloway,  and  others, 
concerning  a  Leafe  at  the  Council  Table,  Mr. 
Martin,  tiie  Merchant's  Counfel,  infifting  on 
an  Act  of  Parliament  in  behalf  of  his  Clients , 
the  Earl  of  Strafford  faid,  He  would  make  him 
know,  that  an  Aft  of  that  Board  fhould  be  as 
good  as  a  Statute,  or  to  that  Effect.  Some  other 
Witneffcs  alfo  depofed,  That  they  heard  the 
Earl  fay  the  fame  Words,  at  the  Council-Table, 
four  or  five  Years  before. 

Sir  Pierce  Crosby,  depofed,  That  the  Earl  of 
Strafford  being  at  Dinner  at  the  Deponent's 
Houfe,  foon  after  his  coming  to  Ireland,  the 
Earl  faid,  If  he  lived.,  he  would  make  an  Aft  of 
State,  equal  to  an  Aft  of  Parliament;  adding, 
that  Ireland  was  a  Conquered  Nation,  and  the 
Conqueror  fhould  give  the  Law. 

To  the  Charge  in  this  Article,  the  Earl  an- 
fwered, that  the  Council-board  in  Irelarid,  was  a 
Court  of  Record,  where  they  proceeded  by  Bilf 
and  Anfwer,  &c.  that  his  Care  to  preferve  the 
Authority  of  that  Court,  could  not  be  conftru- 
ed  a  Subverfion  of  the  Laws,  the  Law  being 
only  adminiftred  in  another  Channel,  according 
to  the  Conftimtion  of  that  Kingdom  ;  and  that 
this  was  the  proper  Court  for  the  Protection  of 
the  Englifh  Planters,  and  the  proteftant  Clergy. 
The  Lord  Dillon,  being  called  as  a  Witnefs 
for  the  Earl,  depofed,  That,  as  long  as  he  re- 
membred,  in  all  Caufes  of  Plantation  and  the 
Church,  the  Lord  Deputy  and  Council  proceed- 
ed as  in  other  Courts  of  Equity  ;  and  that  up- 
on Contempts  of  Acts  of  State,  or  Proclama- 
tions, the  Parties  were  attached  and  brought 
Y  y  before 
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1641.  before  that  Board,  and  fometimes  fined  and  Im- 
17  Car.  I.  prifoned,  and  he  had  heard  their  Judges  fay,  that 
*>"V>J  Acts  of  State  in  Ireland,  were  a  kind  of  Tem- 
porary Laws :  Sir  Adam  Lofius  depofed  to  the 
fame  Effect  ;  but  both  of  them  declared,  that 
none  ever  were  fined  for  contempt,  in  Cafe  of 
particular  or  private  Rights  j  and  it  feems,  the 
Managers  admitted,  that  the  Council -Table 
there  had  Cognizance  of  Caufes  relating  to  Plan- 
tations and  the  Church,  and  of  fuch  Caufes  as 
were  recommended  by  the  King  to  the  Council ; 
but  would  not  admit  the  Council  to  be  a  Court  of 
Record  * 

Upon  this  Evidence,  the  Earl  of  Strafford 
obferved,  that  the  Council-board  in  Ireland  had 
another  Conftitutjon  than  it  had  here :  That 
the  Lord  Cork's  Cafe  related  to  the  Church,  of 
which  they  had  Cognizance,  and  defired  their 
Lordfhips  would  hear  his  Counfel  upon  the  Sta- 
tute of  28  Hen.  6.  for  remitting  Caufes  to  their 
proper  Courts,  by  the  laft  Claule  whereof  the 
King's  Prerogative  was  faved  :  And  as  to  the 
Words,  he  obferved  bare  Words,  of  a  higher  Na- 
ture, would  not  have  amounted  toTreafon,  and 
ought  to  have  been  profecuted  within  a  fhorter 
Time,  according  to  the  Statute  of  1  Ed.Vl.  c.  12. 
And  further,  That  in  the  Cafe  of  the  Lord  Cork, 
where  the  Sentence  was  juft  and  honourable,  he 
might,  without  Offence,  fay,  That  neither  Law 
nor  Lawyers  fhould  difpute  his  Orders ;  though 
it  was  very  improbable  he  fhould  fay  thofe 
Words,  when  that  very  Order  referred  the 
Matter  to  a  Determination  at  Law.  As  to  his 
faying  that  an  Aft  of  State  was  equal  to  an 
Aft  of  Parliament,  my  Lord  Cork  muft  have 
a  very  good  Memory,  to  make  his  Evidence 
agree  fo  exactly  with  the  Words  of  the 
Charge  :  However,  as  he  had  done  no  Aft,  in 
Purfuance  of  fuch  a  Declaration,  it  could  not 
amount  to  High  Treafon  ;  and  he  did  not  fee 
but,  where  an  Aft  of  State  was  made  agreeable 
to,  or  in  purfuance  of,  an  Act  of  Parliament, 
and  the  fundamental  Laws  of  the  Realm,  and 
to  prevent  fome  prefent  Mifchief,  till  the  Parlia- 
ment might  provide  againft  it ;  fuch  an  Aft 
might  be  as  binding,  for  the  Time,  as  an  Aft  of 
Parliament :  And  he  accepted  againft  Sir  Pierce 
Crosby  and  fome  other  WitnefTes,  as  prejudiced 
Perfons. 

The  Managers  replied,  That  the  Lord  Cork's 
Impropriation,  was  a  Lay-fee,  and  no  Church 
Matter  •,  and  therefore  the  Council  had  not  Cog- 
nizance of  it :  That  the  Prifoner's  Government 
appeared  to  have  been  arbitrary,  by  his  threat- 
ning  to  lay  the  Lord  Cork  by  the  Heels,  if  he 
went  to  Law ;  and  it  was  not  material,  whether 
the  Order  was  juft  or  not  ;  and  that,  though 
Afts  of  State  were  a  temporary  Provifion  till 
Afts  of  Parliament  could  be  made  ;  yet,  when 
Things  were  propounded  and  rejected  in  Par- 
liament, they  ought  not  to  be  fupplied  by  Afts 
of  State ;  and  called  one  Lotts  to  prove,  that 
the  Commons  having  rejected  fome  Bills ;  par- 
ticularly one,  which  would  have  made  it  Felo- 
ny for  a  private  Perfon  to  have  Gunpowder 
in  his  Houfe  ;  the  Lord  Strafford  told  them, 
that  notwithstanding  they  had  voted  againft 
thefe  Bills,  he  could  make  them  Ads  of  State, 

which  would  do  as  well : The  Earl  ob- 

jefted  to  this  Evidence  as  irregular,   being  pro- 
duced after  the  Reply  ;  but  the  Lords,    howe- 


ver, admitted  it:  Whereupon  the  Lord  Straf-     1641. 
ford  faid,  he  had  received  particular  Direftions  *7  Can  '• 
concerning  the  trufting   Gunpowder   in  unfafe  ^/~v~^-f 
Hands,  which  he  fhould  forbear  to  open,  as  it 
tended  neither  to  his  Acquittal  or  Condemnation. 

The  Managers,  on  the  27th  of  March,  Art.  5 
1 64 1,  went  upon  the  fifth  Article,  which  char- 
ges, that  the  Earl,  in  Purfuance  of  the  afore- 
faid  Speeches,  exercifed  an  arbitrary  Power 
over  the  Goods,  Inheritances,  Lives,  and  Li- 
berties of  the  Subjeft  ;  and,  particularly,  pro- 
cured Sentence  of  Death  to  be  pafled  on  the 
Lord  Mountnorris,  and  another  Man,  by  a 
Council  of  War,  in  time  of  Peace. 

Then  the  Sentence  againft  the  Lord  Mount- 
norris was  read,  whereby  he  was  condemned  by 
a  Council  of  War,  to  be  fhot,  or  lofe  his  Head* 
for  fome  Speeches,  exprefling  a  Defignof  being 
revenged  on  the  Lord  Deputy,  for  an  Affront 
he  had  received  from  him  :  And  the  Lord 
Mountnorris  himfelf,  being  produced  as  an  Evi- 
dence of  the  Proceedings  of  the  Council  of  War 
againft  him,  depofed,  That,  on  the  nth  of 
December,  1635,  he  was  fummoned  to  attend 
the  Lord  Deputy,  at  a  Council  of  War  the 
next  Morning  ;  and  that  the  Deponent  having 
taken  his  Place  in  the  Council  as  Vice  Treafurer, 
the  Lord  Deputy  charged  him  with  fome  Words, 
fpoken  three  or  four  Days  after  the  rifing  of  the 
^preceding  Parliament  ,  and  read  the  Words 
out  of  a  Paper  he  held  in  his  Hand  :  And  the 
Deponent  defiring  he  might  be  tried  as  a  Peer, 
and  an  Officer  of  the  Crown,  and  not  by  a 
Council  of  War,*  it  was  refuted,  and  demand- 
ed of  him,  if  he  would  confefs  or  deny  the 
Charge  j  and  His  Majefty's  Letter  was  read, 
direfting  him  to  be  proceeded  againft  in  a 
Council  of  War,  which  put  him  into  fome 
Confufion;  and  the  Lord  Deputy  gave  him 
fuch  Language  as  was  not  fit  to  be  ufed  to  a 
meaner  Man  :  And  the  Paper,  containing  the 
Words  he  was  charged  with,  was  attefted  by 
the  Lord  Moore,  and  Sir  Adam  Loftus  j  but 
the  Deponent  denied  the  Words,  declaring 
they  were  fpoken  by  another  Perfon,  as  he  could 
prove,  if  he  was  permitted  to  fend  for  his  Wit- 
nefTes ;  but  this  alfo  was  denied  him.  That 
the  Lord  Moore,  who  was  one  of  the  WitnefTes 
againft  him,  was  ordered  to  fit  as  one  of  his 
Judges,  and  the  Deponent,  being  withdrawn  a- 
bout  an  Hour,  was  called  in  again,  and  the 
Sentence  pronounced  againft  him  ;  when  the 
Lord  Deputy  made  a  fevere  Speech  upon  the 
Occafion,  and  faid,  There  remained  now  no 
more  (if  he  pleafedj  but  to  caufe  the  Provoft- 
Martial  to  do  Execution  :  However,  he  fhould 
fupplicate  his  Majefty  as  to  his  Life,  and  faid, 
he  would  fooner  lofe  his  Hand,  than  the  De- 
ponent fhould  lofe  his  Head,  and  the  Deponent 
was  then  commanded  to  Prifon  •,  but  not  having 
his  Health,  he  was  fuffered  to  refide  for  the 
moft  Part  at  his  own  Houfe. 

The  Lord  Dillon  depofed,  That  he  was  at  the 
faid  Council  of  War ;  and  that  every  Member,  on 
giving  his  Vote,  declared  that  he  gave  it,  in  con- 
fidence that  Mercy  fhould  be  extended  to  the 
Lord  Mountnorris  ;  and  that,  when  the  Votes 
were  given,  the  Lord  Strafford  faid,  he  had  ra- 
ther lofe  his  right  Arm,  than  the  Lord  Mount- 
norris fhould  lofe  a  Hair  of  his  Head  ;  and  he 
would  write  to  His  Majefty  to  fupplicate  his 

Mercy  : 
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1 64. 1.  Mercy  :  That  while  the  Lord  Mountnorris  was 
»7  Car.  I.  withdrawn,  the  Lord  Strafford  gave  no  Vote, 
^^"^or  fpoke  one  Word  to  incline  them  one  Way 
or  other ;  and  the  Lord  Ranelagh  gave  much 
the  lame  Evidence  ;  only  he  added,  That  the 
Lord  Deputy  faid,  as  he  had  complained  to  the 
King,  he  expected  that  Honour  from  the 
Board,  that  his  Caufe  fhould  be  taken  into 
Confideration,  and  fuch  Redrefs  given  as  was 
fit,  demanding  Juftice  on  the  Articles :  And 
though  he  faid  he  would  depend  on  their  Judg- 
ment, yet  he  would  hold  them  to  the  Point  of 
the  Articles,  and  not  give  them  a  Latitude  of 
proceeding  to  make  him  Reparation  according 
to  the  King's  Letter  :  But,  after  the  Council 
fell  into  the  Debate  of  the  Matter,  the  Lord 
Strafford  faid  not  one  Word,  or  gave  them  any 
Interruption  ;  and  had  declared  before,  if  there 
was  not  a  Neceffity  of  his  Prefence,  he  would 
withdraw. 

Other  Witneffes  depofed,  That  one  Thomas 
Denewit  was  hanged  by  Martial  Law,  for 
Theft  and  Defer tion. 

To  the  Charge  contained  in  the  fifth  Article, 
theEar  1  anfwered,That  there  were  twenty  Officers 
prefent  at  the  Sentence  againft  the  Lord  Mount- 
norris ,  wherein  he  was  no  Judge,  but  became 
a  Suitor  to  His  Majefty  for  him,  fo  that  he 
Only  fuffered  a  few  Days  Imprifonment  •  and 
that*  by  hisCommiffion  (which  was  read  J  it  ap- 
peared he  was  impowered  to  exercife  Martial 
Law. 

Then  he  called  the  Lord  Wilmot,  who  depo- 
fed, that  Martial  Law  had  been  exercifed  in  Ire- 
land, ever  fince  he  remembred,  without  being 
complained  of,  either  by  the  Common  Lawyers, 
or  by  the  Parliament  ;  but  that,  in  time  of 
Peace,  it  had  only  been  exercifed  againft  Trai- 
tors and  Outlaws.  Sir  Adam  Loftus,  and  the 
Lord  Robert  Dillon,  alfo  depofed,  That  they 
had  known  feveral  Rebels,  and  Outlaws  exe- 
cuted by  Martial  Law,  but  no  others,  in  time 
of  Peace. 

Sir  Robert  Farrer,  and  Sir  George  Wentworth 
depofed,  That  the  Lord  Strafford  fat  as  a  Sui- 
tor, and  not  as  a  Judge,  at  the  Trial  of  the 
Lord  Mountnorris,  and  did  not  vote  or  inter- 
meddle in  it  himfelf ;  nor  would  fuffer  the  faid 
Sir  George  Wentworth  to  give  his  Vote,  becaufe 
he  was  his  Brother. 

The  Lord  Strafford  fetid,  he  left  the  Matter 
wholly  to  the  Council,  and  the  Lord  Mount- 
norris only  fuffered  two  Days  Imprifonment  •, 
the  proceeding  being  intended  only  for  Difci- 
pline,  to  teach  him  to  govern  his  Speech  with 
more  Modefty  :  That  he  thought  the  Sentence 
againft  Denewit,  was  juft,  being  condemned  for 
ftealing  a  quarter  of  Beef,  and  runniug  away 
from  his  Colours,  the  latter  being  Death  by 
Statute-Law  •,  and  that  he  had  been  burnt  in 
the  Hand  before. 

The  Managers  replied,  that  the  Earl's  In- 
tention to  fubvert  the  Laws  was  evident  •,  and  it 
appeared  that  he  procured  the  Sentence  againft 
the  Lord  Mountnorris,  if  he  did  not  vote  in  the 
Cafe :  That  his  Commiffion  only  impowered 
him  to  exercife  Martial  Law  when  there  was  a 
Neceffity  for  it,  which  muft  be  underftood  of 
a  Time  of  War  ;  and  none  of  the  Witneffes 
had  proved  that  it  was  ever  exercifed  in  Time 
of  Peace,    unlefs  upon  Traitors  and  Outlaws, 


that  fled  from  Juftice  :  That  the  Statute  i<S4i- 
that  made  Defertion  Felony,  directed,  the  lj  Car' Ik 
Prifoner  fhould  be  tried  by  the  Common. 
Law,  and  then  he  would  have  had  his 
Clergy.  And  the  Instructions  given  to  the 
Lord  Falkland  were  read,  importing,  That  fuch 
as  might  be  brought  to  a  Trial  at  Law,  fhould  not 
be  tried  by  Martial-Law,  unlefs  in  Time  of  War 
and  Rebellion :  And  one  of  the  Managers  ob- 
ferved,  that  the  Earl  of  Strafford  did  not  fo 
much  defire  the  Blood  of  the  Lord  Mountnorris, 
as  to  have  the  Peers  under  his  Girdle. 

On  the  twenty-ninth  of  March  the  Managers  Art.  & 
went   upon  the  fixth  Article,    which  charges 
the  Earl  with  diffeizing  the   Lord  Mountnorris 
of  his  Freehold, .  on  a  Paper  Petition. 

To  prove  which,  a  Decree  Was  read,  where- 
by the  Lord  Deputy,  affifted  by  the  Chief- 
Juftice  of  the  Common-Pleas,  decreed  Henry 
Rolfion  to  be  put  into  Poffeffion  of  the  Lord 
Mountnorris' 's  Lands ;  and  that  Lord  depofed, 
that  he  was  actually  put  out  of  Poffeffion  of  thofe* 
Lands  accordingly,  by  a  Warrant  of  the  Earl 
of  Strafford's ;  and  Mr.  Anjlow  depofed  to  the 
fame  Effect. 

The  Earl  anfwered,  that  the  Decree  was  juft  - 
that  his  Commiffion  authorized  him  to  deter- 
mine fuch  Gaufes,  and  his  Predeceffors  had 
exercifed  the  like  Authority  upon  Petitions 
made  to  them  •,  and  produced  the  Lord  Robert 
Dillon,  and  feveral  other  Witneffes,  to  prove 
that  former  Deputies  had  made  the  like  Decrees  ; 
and  that  the  Provincial  Courts,  which  derived 
their  Authority  from  him,  did  the  fame :  That 
the  Decree  was  for  the  Relief  of  a  poor  Man 
the  Lord  Norris  had  violently  difpoffeffed  of 
Lands  of  200/.  per  Ann.  That  it  was  neceffary 
to  relieve  the  poorer  Sort  of  People  this  Way, 
who  could  not  undergo  the  Expence  of  legal 
Proceedings ;  and  that  he  received  his  Majefty's 
Orders  to  relieve  them  as  former  Deputies  had 
done :  That  he  had  obferved  the  Rules  that 
guided  other  Courts  of  Equity  j  and  though  the 
fame  Thing  might  be  illegal  here,  it  was  ac- 
cording to  the  Laws  and  Cuftoms  of  Ireland* 
by  which  he  ought  to  be  adjudged  in  this  Cafe. 
Nor  did  he  underftand  how  the  Enlargement 
of  a  Jurifdiflion,  (if  it  had  been  fo)  could  be 
ftrained  up  to  Treafon  :  This  was  of  the  Na- 
ture of  a  Court  of  Requefts,  and  did  not  in- 
trench on  the  Jurifdiction  of  the  Courts  of 
Law. 

The  Managers  replied,  that  no  Deputy  had 
ever  determined  the  Poffeffion  of  Lands  before, 
unlefs  in  Plantation  Cafes  ;  nor  did  his  Majefty's 
Letter  warrant  his  doing  of  it.  And  the  Earl 
of  Cork,  Lord  Ranelagh,  and  other  Witneffes 
depofed,  that  no  former  Deputy  ever  determined 
Matters  relating  to  Lands,  in  Equity,  or  otherwife. 

A  Petition  of  the  Lord  Mountnorris,  for  a 
Warrant  for  a  Pardon  under  the  Great-Seal, 
and  the  Lord  Strafford's  Anfwer,  alfo  were  read, 
importing,  that  when  the  Petitioner  fhould  ac- 
knowledge the  Juftice  of  his  Sentence  his  Re- 
queft  fhould  be  confidered.  The  Lady  Mount" 
norris's  Petition  to  his  Majefty,  and  the  King's 
Reference  of  the  Matter  to  the  Lord  Deputy, 
alfo  were  read;  wherein  his  Majefty  directs, 
that,  upon  fuch  a  Submiffion  as  the  Lord  Deputy 

I  fhould  approve,  the  Lord  Mountnorris  fhould 
have  Liberty  to  come  to  England  ;  and  Mr. 
2  Anjkta 
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1641-      Anjlow  depofed,  that  when  the   Lady  Mount- 
17  Car.  I.  norr\s  petitioned  the  Deputy,  he  refufed  to   re- 

v  ccive  the  Petition. 

Evidence  was  produced  alfo,  where  the  Lord 
Deputy  had  decreed  the  Poffeffion  of  other 
Lands  :  But  he  fhewed,  that  was  done  by  the 
Confent  of  the  Parties,  and  that  the  Poffeffion 
was  not  altered  ;  and  faid,  he  would  make  it 
appear,  if  they  would  fuffer  him  to  give  the 
Lord  Falkland's  Book  of  Entries  in  Evidence, 
that  there  were  Hearings  between  Party  and 
Party,  Injunctions  to  the  Judges,  and  War- 
rants to  the  Sheriffs,  to  give  Poffeffion  of  Lands, 
to  be  found  in  them  :  And  that  my  Lord 
Mountnorris  might  thank  himfelf  for  his  Re- 
ftraint,  not  making  his  Submiffion  as  his  Ma- 
jefty directed :  That  the  Lady  Mountnorris 
brought  him  only  the  Copy  of  a  Petition  to  his 
Majefty,  and  he  told  her  he  could  do  nothing  on 
a  Copy. 

One  of  the  Managers  replied,  that  the  Lord 
Strafford's  Cruelty  exceeded  that  of  other  Ty- 
rants, for  he  kept  the  Lord  Mountnorris  in  Pri- 
fon,  till  he  fhould  acknowledge  the  Juftice 
of  a  Sentence  which  he  knew  to  be  unjuft. 
Other  Tyrants  fometimes  found  out  falfe  Wit- 
neffes;  but  to  make  a  Man  a  falfe  Witnefs  a- 
gainft  himfelf  was  much  more  tyrannical :  And 
they  conceived  the  Charge  ftill  remained,  That 
the  Earl  of  Strafford  had  determined  Caufes, 
which  his  Commiffion,  or  the  Authority  he  had  re- 
ceived fro?n  his  Majefty,  did  not  warrant. 

Art.  8.  The  next  Day,  being  the  30th  of  March, 
they  opened  the  eighth  Article  ;  which  charges 
the  Deputy  with  imprifoning  Adam  Lord  Vif- 
count  Loftus  Lord  Chancellor  of  Ireland, 
George  Earl  of  Kildare,  and  the  Lady  Hibbots, 
on  Pretence  of  Difobedience  to  his  Orders :  But 
the  Managers  infilled  only  on  the  Bufinefs  of  the 
Lady  Hibbots,  and  dropped  the  reft.  They  en- 
deavoured to  prove,  that  the  Order  was  made 
contrary  to  the  Opinion  of  a  Majority  of  the 
Council  ;  and  that  the  Lord  Deputy  was  guilty 
of  Corruption,  in  procuring  Part  of  theEftate  in 
Queftion  to  be  fold  to  his  Agents,  in  Truft  for 
himfelf. 

The  Earl  of  Strafford,  in  his  Defence, 
brought  fome  of  the  Council  to  teftify,  that  a 
Majority  figned  the  Order,  and  that  no  Mem- 
ber at  the  Board  took  any  Exception  to  the 
figning  of  it ;  and,  as  to  the  commanding  the 
Lady  to  perform  the  Order,  on  Pain  of  being 
fined  and  imprifoned,  he  obferved,  that  it  would 
be  to  no  purpofe  to  make  Orders,  if  they  could 
not  enforce  Obedience  to  them :  He  denied 
that  the  Lands  were  conveyed  to  his  Ufe,  and 
obferved  there  was  only  Hearfay  Evidence 
of  it. 

The  Managers  replied,  that  the  Council  had 
nothing  to  do  with  Freehold,  unlefs  it  concerned 
Plantations,  or  the  Church,  or  was  fpecially  re- 
commended to  them  ;  and  though  that  was 
not  Treafon  of  it  felf,  yet  it  conduced  to  prove 
their  general  Charge,  that  he  fubverted  the 
Laws. 

Art.  $>.  Then  they  proceeded  to  the  9th  Article, 
which  charges  his  giving  Warrants  to  the  Bi- 
fhop of  Downe  and  Connor,  and  his  Officers,  to 
imprifon  the  poorer  fort  of  People,  who  refufed 
to  obey  Ecciefiaftical  Decrees  or  Orders,  and 
produced  a  Copy  of  the  Warrant   to  prove  it  j 


and,  when  the  Earl  objected  that  the  Copy  was      i^1- 
not  proved,  the  Lords  were  fatisfied  with  the  ?7  Car'  * 
Depofition  of  Sir  James  Montgomery,  who  faid 
he  believed  it  to  be  a  true  Copy :  Sir  James  al- 
fo depofed,  That  he  had  feen  feveral  Warrants, 
under  the  Hand  of  the  Bifhop  of  Downe's  Chan- 
cellor, directed  fometimes  to  Conftables,  fome-  1 
times  to  Apparitors,  for  apprehending  Perfons, 
(twenty  or  thirty   in  a  Warrant),  and   known 
them  executed  with  great  Cruelty,  wounding, 
beating,  and  imprifoning  the  Parties  •,  and  that 
he  himfelf  was  charged  to  be  afTifting  in  the 
Execution  of  fuch  Warrants:    Whereupon  the 
Managers  obferved  that  his  Acts  of  State,  ex- 
ceeded Acts  of  Parliament,    for  none  could  be 
punifhed  on  the  Statute,  till  a  Writ  de  excom- 
municato  capiendo  iffued ;    but  by  Lord  Straf- 
ford's Warrant,  People  were  imprifoned,   that 
appeared  not  on  a  Citation  •  and  that  he  did  not 
only  affume  this  Power  himfelf,  but  conferred 
it  upon  others ;  and  therefore  it  appeared  high 
time  to  charge  him  with  fubverting  the  Laws  of 
Ireland. 

But  the  Earl  produced  Witneffes  to  prove  that 
former  Deputies  had  iffued  the  like  Warrants, 
and  that  this  to  the  Bifhop  of  Downe,  was  the 
only  Warrant  he  iffued  of  this  Kind  •  and  faid, 
if  he  had  not  acted  altogether  agreeable  to  Law, 
he  hoped  every  Miftakeof  the  Law  did  nota- 
mount  to  High  Treafon;  for  if  it  did,  there 
would  be  more  Profecutions  for  Treafon  than 
Trefpafs.  The  Managers  replied,  as  before,  that 
though  this  fingle  Act  was  not  Treafon,  it 
was  a  ftrong  Evidence  to  prove  his  Subverting 
the  Laws. 

On  Wednefday  March  the  31/?,  the  Managers    Art.  10. 
proceeded  to  the  10th  Article,    which  charges 
him  with  railing  the  Cuftoms  for  his  own  Bene- 
fit, having  firft  taken  a  Leafe  of  them. 

But  he  fhewed  that  they  were  raifed  before  his 
Time,  anddiat  he  was  in  a  manner  obliged  by  his 
Majefty,  to  take  a  Share  of  the  Leafe,  and  that 
a  greater  Rent  and  Fine  was  given  by  him  and 
his  Partners,  than  former  Farmers  paid ;  How- 
ever, he  obferved  that  there  could  be  no  Trea- 
fon in  this  Tranfaction  :  He  acknowledged  that 
the  Cuftoms  were  greatly  encreafed  by  a  flou- 
rifhing  Trade,  which  fhewed  the  Falfity  of  the 
Remonflrance  procured  from  Ireland,  relating 
to  the  Decay  of  Trade. 

Then  they  went  upon  the  twelfth  Article,  Art.  12, 
which  charged  the  Earl  with  monopolizing  To- 
bacco :  They  urged,  that  the  Farmers  of  it 
were  only  his  Agents  and  Servants  ;  that  he  had 
publifhed  Proclamations,  prohibiting  all  Per- 
fons importing  it  but  his  Patentees,  or  felling 
any  that  was  not  fealed,  and  laying  a  Duty  of 
two  Shillings  a  Pound  on  all  Tobacco  imported 
by  others ;  infomuch  that  Tobacco,  that  was 
fold  formerly  for  fix  or  feven  Pence  a  Pound, 
was  now  fold  at  two  and  three  Shillings  a  Pound. 
To  which  the  Earl  anfwered,  that  the  Parlia- 
ment of  Ireland  had  petitioned  that  the  Du- 
ties on  Tobacco  might  be  applied  to  the 
encreafing  the  Revenue,  and  they  were  fo 
applied  accordingly.  That  Eighteen-pence  a 
Pound  had  been  laid  on  Tobacco  in  King 
James's  Time  ;  and  that  the  Proclamations  com- 
plained of  were  iffued  by  his  prefent  Majefty's 
Direction,  and  were  of  the  fame  Nature  with 
that  publifhed  in  England  concerning  Tobacco, 

That 


the   STATE   TRIALS. 


177 


1641.  That  he  was  not  privy  to  the  felling  Tobacco 
1 7  Car.  I.  at  unreafonable  Rates,  and  the  Contractors  flood 
Kym>r^J  upon  their  Juftification,  but  had  been  ihut 
up  in  Prifon  by  an  arbitrary  Order  of  the 
the  Commons  of  Ireland ;  and  their  Tobacco 
feized  and  fold,  as  he  proved,  by  the  very  Or- 
ders of  the  Irijh  Houfe  of  Commons,  which 
the  Managers  oppofed  the  reading  of  a  great 
while,  but  at  length,  they  were  permitted  to 
be  read :  And  the  Earl  obferved  that,  the  Perfons 
employed  being  thus  imprifoned,  and  their 
Effects  feized  on,  he  was  rendered  incapable  of 
giving  a  more  particular  Account  of  that  mat- 
ter ;  that  whether  they  had  a  good  Bargain  or 
not,  was  not  material  5  but  at  the  Time  of  the 
Contract,  thofe  that  now  complained  of  it,  had 
fo  little  Notion  of  the  Advantage  of  it,  that 
they  refilled  to  become  Partners  in  it :  How- 
ever, were  the  Bargain  never  fo  good,  it  was 
not  treafonable. 

The  Managers  replyed,    His  Majefty's  Let- 
ter and  Orders  had  been  obtained  on  the  Mi  fin- 
formations  of  the  Lord  Strafford ;  and  that  there 
being  the  like  Monopoly  in  England,  could  not 
juftify  that  in  Ireland;    that  the  Lord  Strafford 
had  the  fole  Benefit  of  the  Matter,  and  the  Per- 
fons named  in  the  Contract  were  but  his  Ser- 
vants ;  that  a  Proclamation  could  not  make  a 
temporary  Law,  and  take  away  the  Subject's 
Goods:  That  this  was  a  great  Breach  on  the 
Property  of  the  Subjects ;   and  if  a  Grant  of 
the  fole  Emption  was  fuffered  in  this  Inftance, 
it  might  be  extended  to  every  thing  elfe :  That 
if  the  Commons  were  defirous,  the  King's  Re- 
venue fhould  be  encreafed,    they  did  not  intend 
that  others  fhould  feed  upon  him,  while  he  was 
in  Want  himfelf:  That  the  Earl  was  guilty  of  a 
double  Treafon ;  Firft,  In  arbitrarily  laying  a  Tax 
upon  the  Subjects:    Secondly,  In  depriving  the 
King  of  his  Revenue,    under  a  Colour  of  ad- 
vancing it :  And  that  his  daring  to  reflect  upon 
the  Parliament  of  Ireland,    as  Arbitrary  and 
Tyrannical,  fhewed  what  he  would  do,  and  fay 
of  an  Englijh  Parliament,  in  time  of  a  Recefs. 
Jrt  1 5.      On  the  firft  of  April,  the  Managers  proceed- 
ed to  the  iph  Article,  which  charges  his  In- 
groffing  all  the  Flax  in  the  Kingdom,  ordering 
it  to  be  wrought  in  fuch  a  Manner,  as  the  Na- 
tives were  unpractifed  in,  and  feizing  what  was 
wrought  contrary  to  his  Directions. 

As  Evidence  of  this,  a  Proclamation  and 
Warrant  were  read,  commanding  the  Juftices 
of  Peace  to  aflift  the  Officers,  in  fearching  for, 
and  Seizing  the  Yarn  prohibited  by  the  Pro- 
clamation ;  and  Proof  was  made  of  the  Seizing 
one  Cart-load  in  Connaught. 

Sir  John  Clotworthy  depofed,  That  the  Offi- 
cers ordered  to  fearch  and  feize  the  Yarn,  abufed 
their  Authority,  of  which  he  acquainted  the 
Lord  Deputy,  and  was  threatened  by  his  Se- 
cretary •,  for  being  too  officious  that  upon  fending 
out  thofe  Officers,  the  Markets  were  deferted, 
and  then  the  Officers  by  the  Juftices  Warrants, 
broke  open  the  Peoples  Chefts,  and  Multitudes 
of  the  People  were  ftarved  by  this  means  •,  and 
Part  of  the  Irijb  Remonftrance  was  read,  which 
faid  the  People  died  by  thoufands,  by  reafon  of 
thefe  Oppreflions. 

The  Earl  of  Strafford  anfwered,  that  the  In- 
tent of  thofe  Proclamations  was  certainly  good, 
being  to  reform  an   Abufe,    and  promote  the 
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Trade  and  Welfare  of  the  Kingdom.  That  they 
were  figned  by  the  Lord  Chancellor  Loftus, 
the  Lord  Primate,  the  Archbifhop  of  Dublin,  ^/~s~* 
the  Chief  Juftices,  and  other  Privy- Counfellors, 
though  they  were  afcribed  only  to  him  :  That 
other  abufes  had  been  reformed  by  Proclamation 
before ;  fuch  as  the  drawing  by  Horfe  Tails, 
burning  the  Straw  to  feparate  the.  Grain  from  it, 
&c.  and  that  this  was  to  render  this  Manufac- 
ture valuable,  which,  as  it  was  managed,  was 
worth  nothing :  That  he  had  a  particular  regard 
to  the  Engli/b  Nation,  in  promoting  this  Ma- 
nufacture •,  obferving  the  Woollen  and  Cloth- 
ing Trade  very  much  encreafed  there,  which 
would  in  Time  be  very  prejudicial  to  England,  if 
they  were  not  diverted  fro  m  it  by  a  good  Linnen 
Manufacture ;  and  that,  in  attempting  this,  he 
had  loft  three  thoufand  Pounds.  That  if  the 
Officers  had  been  guilty  of  any  Abufe,  they  muft 
anfwer  for  it,  though  the  moft  obnoxious  Of- 
ficer had  been  produced  as  a  Witnefs  againft 
him,  and  upon  complaint  of  thofe  abufes,  the 
Warrants  were  recalled :  Thar  there  was  Proof 
only  of  the  Seizure  of  one  Cart-load  of  Yarn  ; 
and  it  was  ftrange  that  this  fhould  ftarve  thou- 
fands :  And  indeed  this  Fact  had  no  other  Proof 
to  fupport  it  but  common  Fame,  and  had  been 
raifed  and  propagated  by  his  Enemies  j  and  that 
the  whole  Value  of  the  Linnen  Cloth,  made  in 
his  Looms,  did  not  amount  to  fifteen  hundred 
Pounds,  which  could  not  occafion  the  Starving 
of  thoufands:  And,  Lajlly,  that  Aftions  tend- 
ing to  Opprdfon,  if  they  had  been  proved 
could  not  amount  to  Treafon. 

The  Managers  replied,  that  a  good  Intend-, 
on  would  not  juftify  fuch  Oppreflions  as  the  feiz- 
ing of  Men's  Goods,  and  breaking  open  their 
Ploufes  by  Proclamation  :  But  this  fufficiently 
fupported  their  Charge,  That  he  endeavoured  to 
eretl  a  Government  that  Jhould  depend  upon  mere 
Will  and  Pleafure ;  and  it  was  no  Extenuation  of 
his  Crime,  that  he  had  drawn  in  others  to  be 
Partakers  of  his  Crimes  •,  and  that  he  was  an- 
fwerable  for  the  Actions  of  his  Agents,  who 
feized  the  Goods  for  his  Ufe. 

Then  the  Managers  proceeded  to  the    15th  ->&*•  '5 
Article,  which  charges  him  with  levying  Mo- 
ney on  the  People,    by  a  Military  Force ;  and 
this  is  ftiled  a  levying  War  againft  his  Majejly 
and  his  People. 

To  fupport  this  Charge,  Saviel,  the  Serjeant 
at  Arms  was  produced  as  a  Witnefs,  who  de- 
pofed, That  he  received  a  Warrant  from  the 
Lord  Deputy's  Secretary,  under  his  Lordfhip's 
Hand,  by  which  he  laid  Soldiers  on  Delin- 
quents Lands :  That  the  Method  was  this  -, 
when  a  Complaint  was  made  to  the  Lord  De- 
puty, he  ifiued  his  Command  to  the  Party,  to 
appear  and  anfwer  it:  And  on  Oath  made,  that 
it  was  ferved  on  the  Party,  and  he  refufed  to  obey 
the  Order,  a  Warrant  was  given  to  a  MefTenger 
to  apprehend  him;  and  if  he  could  not  be  found, 
or  was  refcued  out  of  the  Hands  of  the  MefTenger, 
a  Warrant  was  given  to  the  Serjeant  at  Arms, 
who  went  in  Perfon,  or  fent  his  Deputy,  four 
or  five  times  to  the  Party's  Dwelling;  and  if  he 
could  not  be  had,  the  Serjeant  applied  himfelf 
to  the  chief  Officer  of  the  next  Garrifon,  and 
fhewed  him  the  Lord  Deputy's  Warrant,  who 
thereupon  fent  an  Officer,  and  four  or  five  Sol- 
•  diers,  with  their  Arms,  to  his  Afiiftance  ;  and 
Z  z  they 
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7641.  they  lived  at  free  Quarter  at  the  Party's  Houfe 
1  Car.  I  ti]j  he  complied,  or  Satisfaction  was  made: 
C^V^  That  the  Deponent  had  laid  Soldiers  in  this 
Manner  on  feveral  Perfons  •,  that  the  greateft 
Number  he  had  ever  laid  was  five,  and  an  Offi- 
cer ;  and  he  generally  laid  but  two  or  three, 
ufually  Foot-Soldiers. 

Other  Witneffes  depofed,  that  they  had  feen 
fuch  Warrants  figned  by  the  Lord  Deputy,  and 
that  Soldiers  had  been  laid,  in  Purfuance  of  them, 
for  not  giving  Obedience  to  the  Lord  Deputy's 
Orders. 

Edmund  Berne  depofed,  That  an  Officer,  and 
.  ten  of  the  Lord  Deputy's  Guards,  were  quar- 
tered in  his  Houfe,  about  twelve  Miles  from 
Dublin,  in  the  Year  1639.  That  they  threfhed 
out  his  Corn,  and  fold  it  •,  fpent  all  his  Provi- 
fions,  and  treated  their  Women  with  them  ; 
plundered  his  Tenants,  and  feveral  of  the 
Neighbours,  and  did  him  500  /.  Dammage ;  in- 
fomuch  that  he  was  forced  to  break  up  Houfe, 
and  ferve  as  a  Soldier  in  Flanders :  That  this 
was  for  a  Debt  he  refufed  to  pay,  and  might 
have  compounded  for  five  Pounds  ;  and  that  the 
Soldiers  were  quartered  upon  him,  after  the  Lord 
Deputy  went  to  England. 

The  Lord  Strafford's  Secretary,  Mr.  Little, 
being  examined  if  ever  he  made  out  fuch  War- 
rant for  laying  Soldiers  on  Berne,  by  the  Lord 
Strafford's  Orders,  declared,  he  never  knew  or 
heard  of  any  fuch  Warrant. 

The  Lord  Ranelagb  depofed,  That  before 
the  Lord  Strafford's  Time,  it  was  ufual  -  to 
lay  Soldiers  on  the  Relievers  of  Rebels  •,  and 
in  cafe  of  Delinquency,  and  for  levying  Con- 
tribution-Money, and  the  King's  Rents ;  but 
he  did  not  remember  any  Soldiers  had  been  laid 
to  compel .  Obedience  in  Civil  Cafes,  between 
Party  and  Party  before. 

The  Managers  ftill  urged,  That  the  Lord 
Strafford's  compelling  the  Subjects  by  Acts  of 
Hoflility  to' obey  his  Orders,  was  levying  War 
againft  the  King,  and  this  was  Treafon  by  25 
Ed.  III.  And  by  an  Irijh  Statute  of  18  Hen.Vl. 
this  very  Fact  of  feffing  Soldiers,'  by  Lords  or 
others,  on  the  King's  People,  was  Treafon. 

To  this  the  Ear]  anfwered,  That  what  had 
been  opened  to  be  fo  extraordinary,  was  very 
frequent  and  ordinary  in  the  Kingdom  of  Ire- 
land: That  in  all  Times,  the  Officers  and  Sol- 
diers of  the  Army  had  been  the  chief  Inftru- 
ments  in  executing  all  the  Juftice  of  the  King- 
dom ;  andindeed  the  King's  Writs  could  not 
be  executed  there,  but  by  their  Power  and  Af- 
fiftance.  And  the  Earl  calling  Sir  Arthur  Tyr- 
ringham,  and  fome  other  Witneffes,  they  de- 
pofed, that  they  had  known  Warrants  in  the 
Time  of  former  Deputies,  for  laying  Soldiers 
in  Cafes  of  Debt,  as  well  as  on  the  Relievers  of 
Rebels,  for  Contribution-money,  and  for  the 
King's  Rents.  And  the  Lord  Strafford  obferv- 
ed,  that  by  Traitors  and  Rebels  in  Ireland,  were 
meant  only  idle  pilfering  Fellows,  fuch  as  in 
England  would  be  apprehended  by  a  Conftable  ; 
and  that  it  was  the  Practice  of  the  Deputy  and 
Council  to  quarter  Soldiers,  not  only  on  the 
Party  himfelf,  but  on  the  Septs  (Clans  or  whole 
Kindred)  of  the  Rebels.  And  the  Managers 
admitted,  that  it  was  ufual  to  lay  Soldiers  on 
the  Septs  of  fuch  Traitors  and  Rebels  as  abfcond- 


ed,  or  refufed  to  fubmit  to  Juftice  ;   but  added,       1641- 
that  Ufage  would  not  juftify  it,  the  Statute  of  np*r. I. 
22  Eliz.  providing,  that  if  any. flood  out,  as        J 
Traitors  or  Rebels,  five  of  the  Sept,   that  bore 
the  Surname,   mould  be  fined  by  the  Council- 
Chamber. 

The  Lord  Ranelagh  depofed,  that  in  the 
Time  of  former  Deputies,  when  the  King's 
Rents  were  flowly  paid,  Acquittances  were 
given  out  of  the  Exchequer,  ufually  to  the 
Officers  of  the  Army,  who  quartered  Soldiers 
on  the  Defaulters  till  the  Money  was  paid. 
Whereupon  the  Earl  obferved,  that  though  it 
was  now  proved,  and  even  admitted,  that  Con- 
tribution-money was  levied  eight  Years  before 
his  Government,  they  had  made  this,  Part  of 
the  Charge,  of  his  having  traiteroufly  and  wick- 
edly devifed  to  fubdue  the  Subjects  of  that 
Realm,  by  levying  that  Money  upon  them. 
And,  having  produced  the  Lord  Falkland's  In- 
ftructions,  authorizing  him  to  quarter  Soldiers 
on  fuch  as  did  not  pay  the  King's  Rents,  he 
obferved  further,  that  the  affefling  or  quartering 
Soldiers  had  never  been  interpreted  Treafon  in 
the  Chief  Governor  of  Ireland  ;  that  it  was  a 
ufual  Thing,  both  for  levying  Exchequer  Rents, 
in  Cafes  of  Debt,  for  Contribution-money,  and 
for  Contempts  and  Difobedience  to  the  Courts  of 
Juftice  •,  and  he  produced  a  Proclamation, 
from  whence  it  appeared,  that  he  did  not  intro- 
duce this  Cuftom,  but  found  it  in  Ireland. 

As  to  the  Mifdemeanours  of  the  Soldiers  in 
Berne's  Cafe,  he  could  not  be  anfwerable  for  it, 
fince  he  was  not  in  Ireland  ;  neither  did  it  ap- 
pear the  Serjeant  had  the  Warrant  from  him  : 
And,  as  to  the  Warrant  given  toSavile,  it  would 
be  very  hard  to  make  this  a  Foundation  for  a 
Charge  of  High-Treafon,  without  producing' 
the  original  Warrant,  or  an  attefled  Copy, 
which  might  have  fhewn  the  Limitations  and 
Restrictions  with  which  it  was  granted  ;  and  it 
was  fome  Confolation  to  him,  he  faid,  to  fee 
this  terrible  War,  which  he  was  charged  with 
levying  againft  the  King  and  his  Subjects, 
dwindled  to  a  fingle  Inftance  of  quarter- 
ing three  or  four  Soldiers  on  one  Man.  It 
mufl  be  a  very  great  Strain  that  could  heighten 
this  Act  to  High-Treafon,  and  make  it  a  fevy- 
ing  War  upon  the  King  and  his  Subjects  ;  efpe- 
cially,  when  it  had  never  been  complained  of 
till  now. 

That  the  Serjeant  at  Arms  was  a  publick  Offi- 
cer, and  his  Warrant  run  in  general  Terms ; 
not  for  laying  Soldiers  on  one  particular  Man, 
but  thereby  to  enforce  the  Decrees  and  Judg- 
ments of  the  King's  Courts  of  Juftice. 

Then  he  called  Henry  Dillon  as  a  Witnefs, 
who  depofed,  that  the  Serjeant  at  Arms  executed 
the  laft  Procefs  of  Contempt,  both  in  the  Courts  ; 
of  Chancery  and  the  Exchequer  ;  and  that  this 
was  done,  as  well  in  Cafes  between  Party  and 
Party,  as  where  the  King  was  concerned. 

After  which  the  Earl  proceeded  in  his  De- 
fence, and  faid,  he  hoped  the ir  Lordfhips  would 
not  adjudge  him  a  Traitor  for  laying  (or  quar- 
tering) two  or  three  Soldiers  on  fome  refractory 
Perfons,  to  bring  them  to  Juftice,  it  being  the 
ufual  Practice  of  that  Country ;  and  efpecially, 
fince  it  did  not  appear  to  have  been  done  with 
a  treafonable  or  corrupt  Intention  ;  That,  as  his 
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7<?4i.     Majefty's  Deputy,  he  was  authorized,  in  a  more 
tj  Car.  I.  tjian  oj-Jinary  Manner,  to  make  ufe  of  the  King's 
V^VAJ  Troops  for  purfuingRebels,  and  fecuring  the  pub- 
lick  Peace,  according  to  his  Difcretion  -,  and  had 
there  been  no  Precedent  for  fuch  a  Warrant,  it 
could  not   be   charged    on  him   as  a  Crime  : 


O-w.; 


to  the  Repeal  of  that  Statute  by  theEnglifh  Sta-   1641. 
tute,  which  provided   that  nothing   fhould   be  ]7  Car  \ 
Treafon,  which  was  not  contained  in  the  25th 
of  Echo.  III.     they   confefTed  they   were   not 
prepared  to  fpeak  to  that  Point  yet,  but  left  it 
to  thofe  who  fhould  be  appointed  to  give  their 


for  by  his  Commiffion,   he  was  empowered  to  I  Lordfhips  Satisfaction  in  Point  of  Law 


govern  according  to  the  Cufloms  of  that  Realm : 
That  the  Power  of  making  War  and  Peace  was 
given  to  the  Lieutenant,  by  the  10  Hen.  VII. 
cap  1 7.  which  was  after  the  Statute  of  18  Hen.  VI. 
they  had  cited  :  And  further,  that  as  the  King 
was  never  concluded  by  any  Statute  where  he 
was  not  named,  fo  neither  was  the  Deputy,  who 
acted  in  his  ftead.  That  the  Statute  of  18 
Hen.  VI.  faid,  No  Lord,  or  any  ether,  fhould,  &c. 
But  this  could  not  affect  the  chief  Governor,  who 
was  above  the  Condition  of  a  Lord  :  That  it 
expreffed  alfo  the  bringing  of  Rebels,  &V.  which 
could  never  be  extended  to  the  King's  Forces, 
who  came  to  attach  refractory  Perfons ;  and, 
notwithstanding  that  Statute,  the  chief  Gover- 
nors had  always  affefTed,  or  quartered  Soldiers, 
in  Cafes  of  Difobedience  and  Contempt,  with- 
out any  Imputation  of  Treafon  ;  and  conftant 
Practice  was  ever  held  the  beft  Interpreter  of 
theLaws  :  And  if  the  Fact  had  been  Treafon  by 
the  Statute-Laws  of  Ireland,  it  was  not  triable 
in  England.  It  was  very  hard  alfo,  he  con- 
ceived, that  obfolete  and  antiquated  Statutes 
ihould  now  be  fought  out  and  revived,  only  to 
deftroy  him  and  his  Pofterity,  after  fo  long  and 
continued  a  Practice  to  the  contrary. 

He  obferved  farther,  that  the  Statute  of  18 
Hen.  VI.  was  repealed  by  the  8th  of  Edw.  IV. 
which  enacts,  that  all  the  Statutes  of  England 
fhall  be  in  Force  in  Ireland',  (among  which  is 
the  1  Hen.  IV.  which  fays,  That  nothing  fhall 
be  adjudged  Treafon,  but  what  is  fpecified  in  the 
25  Edw.  III.)  He  cited  alfo  the  nth  Eliz.  c. 
7.  which  impowers  the  Deputy  to  affefs  Soldiers ; 
from  whence  heinferred,  that  it  could  not  be  Trea- 
fon. There  remained  nothing  more  therefore,  for 
him  to  clear,  he  faid,  but  that  the  Fact  was 
not  within  the  Meaning  of  2.5  Edw.  III.  which 
makes  it  Treafon  to  levy  War  againft  the  King 
within  his  Realm  ;  and  he  appealed  to  their  Lord- 
fhips  Juftice,  Whether  the  laying  of  two  or 
three  Soldiers  in  this  Manner,  in  order  to 
bring  a  refractory  Perfon  to  Juftice,  could,  by 
any  Conftruction,  be  deemed  a  levying  War 
againft  the  King  and  his  People  ;  it  being  done 
for  the  Maintenance  of  the  King's  Authority, 
Honour,  and  Juftice,  and  not  as  an  Enemy  to 
him. 

The  Managers  replied,  that  no  Ufage  could 
give  a  Man  Authority  to  commit  Treafon ;  and 
befides,  the  Precedents  he  had  cited  did  not 
come  up  to  his  Cafe :  That  though  he  might 
have  a  Power  to  refill  Rebels,  and  make  Peace 
and  War,  this  did  not  give  him  Power  to  fend 
Soldiers  to  make  War  on  his  Majefty's  peaceable 
Subjects,  whom  he  ought  to  protect :  And  his 
alledging,  that  the  Statute  of  18  Edw.  VI.  did 
not  extend  to  him,  becaufe  it  did  not  extend  to 
the  King,  was  fuch  a  Reafon  as  the  Commons 
did  not  expect  to  hear  :  That  this  was  to  af- 
fume  a  Power  above  Law,  and  make  himfelf 
equal  to  his  Sovereign  :  And  he  was  under  a 
great  Miftake  in  thinking,  he  could  not  be  tried 
in  England  for  the  Breach  of  an  Irifh  Statute.   As 


And 'as  to  his  Intent;  though  he  had  no  De- 
fign  againft  the  King's  Perfon,  yet  if  it  was  a- 
gainft  his  People,  fuch  a  levying  War  was 
High  Treafon :  Tljen  the  Earl  defiring  a  Recefs 
for  one  Day,  it  was  granted,  and  the  Hov.fe  ad- 
journed to  Saturday  the  ^d  of  April. 

The  Peers  being  aflembled  on  the  3d  of  A-  &t.  16. 
pril,  and  the  Earl  brought  to  the  Bar,  the  Ma- 
nagers proceeded  to  the  fixteenth  Article  ;  which 
charges  him  with  reftraining  the  Subjects  from 
going  out  of  the  Kingdom,  in  order  to  prevent 
their  petitioning  againft  his  Opprefllons  and 
tyrannical  Administration. 

For  the  Proof  of  which,  they  produced  cer- 
tain Propofitions  made  by  the  Earl  to  the  Coun- 
cil-Board  in  England',  and  particularly  one'dat- 
ed  17  Febr.  1 631.  Of  the  following  Tenor,  viz. 
That  no  Complaint  of  Injuflice  or  Oppreffwn,  be 
admitted  here  againft  any,  unlefs  it  appeared  the 
Party  firft  made  his  Addrefs  to  the  Deputy;  and 
a  Proclamation  ifTued  by  the  Deputy  and  Cofln- 
cil,  and  dated  17  Sept.  11  Car.  was  read, 
which  required  all  Noblemen,  Undertakers,  and 
others,  who  held  Eftates  and  Offices  in  Ireland, 
to  refide  there,  and  not  depart  the  Kingdom  with- 
out Licence  from  the  Deputy. 

Then. Richard  Wade  depofed,  that  the  Lord 
Efmond  petitioned  the  Deputy  to  go  to  England^ 
to  defend  a  Caufe  wherein  the  Deputy  was 
Plantiff;  and  he  refufed  to  grant  the  Petition, 
though  he  had  obtained  the  King's  Letter,  fig- 
nifying  his  Majefty's  Confent  to  it. 

The  Lord  Roche  alfo  depofed,  that  the  Deputy 
refufed  him  a  Licence,  to  come  over  to  defend 
himfelf  againft  to  Information  in  the  Star- 
Chamber,  which,  he  thought,  was  promoted 
by  the  Lord  Deputy. 

Henry  Parry  depofed,  that  in  April  1638, 
his  Mafter,  the  Lord  Chancellor  Ely,  was 
committed  to  the  Caftle  of  Dublin  by  the  Depu- 
ty and  Council  ;  and  his  Lord  fending  the  De- 
ponent over  to  England  to  folicit  for  his  En- 
largement, the  Deponent  was  apprehended  by 
a  Warrant  of  Mr.  Secretary  Cook's,  and  forced 
to  give  Bond  to  return  to  Ireland,  which  he  did ; 
and  appearing  before  the  Deputy  and  Council 
in  Ireland,  was  fined  500/.  and  committed  Prifo- 
ner  to  the  Caftle,  where  he  remained  till  he  was 
utterly  ruined  •  but  was  never  put  to  anfwer  any 
Complaint  in  Writing,  neither  was  there  any 
Petition  againft  him  ;  but  that  his  Fine  was  after- 
wards reduced  to  250/.  of  which  he  had  actually 
paid  184. 

Mr.  Fitzgerald  depofed,  That  the  Commons 
of  Ireland,  in  the  Beginning  of  November  then 
laft  paffed,  drew  up  a  RemOnftrance  of  their 
Grievances,  and  prefented  to  the  Lord  Deputy 
Wain;ford  ;  and  feeing  they  fhould  be  diflblved 
thereupon,  conftituted  a  Committee  to  repair  to 
England,  with  a  Particular  of  their  Grievances  j 
and,  on  the  12th  of  the  fame  Month,  they 
were  prorogued,  without  any  Redrefs  of  the 
Things  complained  of:  That  the  next  Day  die 
Committee  was  fummoned '  before  the  Council- 
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1641.  Board,  and  avowing  their  Defign  of  repairing 
ILS-vj  t0  England->  the  Lord  Deputy  Wainford  bid 
them  take  Notice,  that  there  was  a  Proclama- 
tion iffued,  to  reftrain  the  Subje&s  of  Ireland 
from  repairing  to  England,  and  charged  them 
on  their  Allegiance,  not  to  depart,  till  his  Ma- 
jefty's Pleafure  was  known.  A  Claufe  of  the 
Irijh  Remonftrance  alfo  was  read  in  Evidence 
againft  the  Earl,  complaining  of  the  Proclama- 
tion reftraining  the  Subjects  of  Ireland  from 
coming  to  England,  and  having  Accefs  to  his 
Majefty,  in  order  to  procure  a  Redrefs  of  their 
Grievances,  as  their  Anceftors  ufed  to  do. 

To  the  Charge  in  this  Article,  the  Earl  an- 
fwered,  That,  notwithftanding  he  was  accufed 
of  fubverting  the  Laws  of  Ireland,  the  Law 
never  had  fo  free  a  PafTage  as  in  his  Time : 
And  as  to  that  Part  of  the  Charge,  concerning 
the  Inftructions  he  procured  to  prevent  all 
Complaints  of  Injuftice  and  Oppreffion,  he 
thought  it  reafonable  the  Deputy  mould  be  ap- 
prized of  the  Complaint  before  it  was  brought 
over :  It  muft  be  very  difcouraging  to  the  Mi- 
niftry,  and  very  inconvenient  for  the  Subject, 
to  be  drawn  over  hither  on  every  little  Com- 
plaint, for  which  they  might  have  Redrefs  at 
Home  ;  and  it  appeared  from  the  Inftructions 
themfelves,  that  thefe  were  the  Motives,  on 
which  they  were  founded,  and  not  any  Defign 
in  him,  to  affurae  a  greater  Authority  than  be- 
came him  :  That  the  Proclamation,  reftraining 
the  Subjects  of  Ireland  to  go  abroad  without 
Licence,  was  warranted  by  the  Statutes  of  that 
Kingdom. 

Then  he  produced  a  Petition  to  his  Majefty, 
from  Ireland,  in  the  Year  1628,  fhewing  that, 
in  Refpe&  of  the  Non-relidence  of  many  of  the 
great  Men  of  that  Kingdom,  who  fpent 
their  Eftates  abroad,  the  Nation  was  im- 
poverifhed ;  and  therefore  they  pray,  that  fome 
Order  might  be  taken,  that  both  they,  and  all 
Undertakers,  who  had  Eft|:es  beftowed  on 
them,  for  the  Improvement  and  Support  of  the 
Kingdom,  might  make  their  Refidence  in  Ire- 
land, one  half  of  the  Year  at  leaft,  and  not  de- 
part without  Licenfe. 

Then  he  produced  his  Majefty's  Anfwer  and 
Orders  on  the  faid  Petition  •,  the  Inftruclions 
to  the  Lord  Falkland,  of  the  like  Tenor,  and 
his  Majefty's  Letter  for  iffuing  the  Proclama- 
tion complained  of  (Thai  nonejhould  depart  the 
Kingdom  without  Licence.') 

Upon  this  Evidence,  the  Earl  obferved, 
That  the  Proclamation  was  iffued  by  the  whole 
Council,  the  two  Chief  Juftices  being  prefent,  to 
whom  Matters  of  Law  were  always  referred  } 
and  that  indeed,  he  was  reftrained  by  his  Com- 
miffion  from  publifhing  this,  or  any  Proclama- 
tion, without  the  Concurrence  of  the  Council. 
He  obferved  alfo,  that  it  was  upwards  of  a 
Year;  after  his  Majefty's  Letter,  that  this  Pro- 
clamation was  iffued,  and  then  it  appeared  ab- 
folu  tely  neceffary  to  reftrain  0  Neal  and  Tirconnel, 
who  had  great  Influence  over  the  Irijh  Septs, 
and  had  Regiments  in  the  Spanijh  Service,  from 
going  over,  and  carrying  his  Majefty's  Subjects 
into  foreign  Countries  ;  as  alfo  to  reftrain  the 
Popijh  Noblemen,  from  going  or  fending  over 
their  Children  and  Dependants  to  Duoay,  St. 
Omers,  and  other  Popijh  Seminaries  ;  and  with- 
out fuch  an  Authority,    it  was   impoflible  for 
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He  obferved  alfo,  that  many  Things  were  now  ^/ms/^sJ 
now  alledged  againft  him,  which  were  no  Part 
of  the  Charge,  and  which  he  could  not  be  fup- 
pofed  prepared  to  anfwer,  not  being  apprized 
of  them  before. 

That  the  fouleft  Thi  ng  he  was  accufed  of, 
feemed  to  be,  his  defaming  the  Lord  Efmond, 
to  the  Prejudice  of  his  Caufe  •  but,  though  that 
Lord  was  reftrained  from  coming  over  for  fome 
Time,  for  very  juftifiable  Reafons,  he  proved, 
that  he  was  fuffered  to  come  over  Time  enough  to 
defend  his  Caufe,  to  join  in  the  Commiffion, 
and  examine  his  Witneffes  •,  and  that  the  Lord 
Efmond  actually  deferred  his  coming  over,  half 
a  Year,  after  he  had  obtained  a  Licence,  which 
fhewed  he  was  in  no  great  Hafte. 

That  he  was  unwilling  to  remember  what 
the  Lord  Roche  was  charged  with  in  the  Star- 
Chamber  ;  but  the  detaining  this  Lord  was  no 
Part  of  the  Charge,  and  therefore  he  was   not 
obliged  to  anfwer  it ;    and  as  for  others,    they 
were  only  reftrained  from  going  to  Dou ay,  St. 
Omers,  and  other  Popijh  Se  minaries ;  and  fome 
had   been  cenfured  by    the  Council-Board  for 
other   Contempts,    and  not   for  departing  the 
Realm  without  Licence,  as  had  been  charged: 
And  as  many  of  thefe  Things  were  done  by  the 
Authority  of  the  whole  Council,    he  conceived, 
they  ought  not  to  be  charged  fhgly  upon  him  : 
He  obferved  alfo,  that  the  Criminals  themfelves, 
who  had  been  cenfured,  were  produced  as  Wit- 
neffes againft  him  -,  but  if  the  Judge  was  to  be 
condemned  on  the  Teftimony  of  the  Party  pu- 
nifhed,  no  Man  would  venture  on  the  Office  of 
a  Judge. 

The  Earl  then  called  the  Lord  Robert  Dillont 
as  a  Witnefs,  who  depofed,  That  it  being  fuf- 
pected  the  Lord  Efmond,  had  employed  fome 
Affaffins  to  cut  off  Sir  Walfingham  Coke,  the 
Council  reftrained  him  from  going  over,  till  the 
Judges  had  determined  whether  the  Fact  was 
Treafon  or  not ;  and  the  Earl  demanding,  if  the 
Lord  Dillon  remembred  the  Sentence  againft 
Parry,  the  Managers  infifted,  his  Lordfhip 
might  not  be  examined  as  to  that,  becaufe  he 
was  one  of  the  Council,  and  it  was  asking  the 
Judge  whether  the  Sentence  was  juft.  To  which 
the  Earl  anfwered,  that  it  was  as  equitable  to 
examine  the  Judge  as  the  Delinquent-  but  he 
was  not  fuffered  to  be  examined,  however,  as 
to  this. 

Sir  Adam  Loftus  alfo  depofed,  that  the  Lord 
Efmond  was  detained  on  the  Evidence  of  a  Re- 
bel in  Dublin  Caftle,  who  charged  that  Lord 
with  employing  certain  Rebels  and  Out-laws, 
to  lie  in  Ambufh  for  Sir  Walgnfiham  Coke,  near 
his  Houfe;  but  the  other  Witneffes  notfupport- 
ing  his  Teftimony,  the  Lord  Efmond  was  dif- 
miffed  as  foon  as  the  Examination  was  finifhed, 
which  lafted  about  three  Weeks  or  a  Month. 

The  Earl  concluded  his  Defence  to  the  Charge 
in  this  Article  with  obferving,  as  on  the  reft, 
that  there  was  no  Treafon  in  it :  And  as  to  the 
Matter  of  Mifdemeanor,  he  faid,  he  hoped  their 
Lordfhips  would  give  him  Time  to  examine 
his  Witneffes,  and  that  his  Counfel  might  be 
heard,  and  then  he  did  not  doubt  but  he-  mould 
acquit  himfelf,  as  became  him. 

The 
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1 64-1-  The  Managers  replied,  It  appeared  the  Earl. 
i7  Car.  I.  haci  taken  Caufes  from  the  ordinary  Jurifdiction, 
'  and  brought  them  before  him  :  And  that  he  had 
procured  Inftructions  to  debar  the  Subject  of  all 
Accefs  to  his  Majefty  with  Complaints  of  his 
Injuftice  and  OpprelTion,  and  not  to  prevent 
their  referring  to  Popifh  Seminaries :  That 
what  was  applicable  to  Refidence  for  the  Defence 
of  the  Kingdom,  he  had  made  a  Reafon  for 
reftraining  all  Refort  to  England.  And  as  to 
the  Earl's  Obfervation,  that  there  was  no  Trea- 
fon  in  the  Matter,  they  gave  the  fame  Anfwer 
as  before ;  that  the  Multiplication  of  Aftsj  all 
tending  to  an  Arbitrary  Power,  made  the 
Treafon. 

Then  the  Managers  proceeded  to  the  nine- 
teenth Article;  which  charges  the  Earl  with 
framing  a  new  and  unlawful  Oath,  and  impofing 
it  on  the  Scots  in  Ireland  :  To  prove  which  Sir 
James  Montgomery  depofed,  that  the  Earl  fen t 
for  the  Scots  Nobility  and  Gentry  in  Ireland, 
and  propofed  to  them  their  petitioning  that 
an  Oath  might  be  adminiitered  to  them,  as  a 
Teft  of  their  Loyalty ;  and  that,  thereupon, 
the  Bifhop  of  Rapho  was  appointed  to  draw  up  a 
Petition,  and  it  was  drawn  up  accordingly  •,  in 
which  the  Scots  were  made  to  expreft  their  De- 
teftation  of  the  Rebellion  in  Scotland,  and  of 
their  entering  into  an  unlawful  Covenant,  and 
to  defne  the  Deputy  to  adminifter  an  Oath  to 
them,  whereby  they  might  have  an  Opportunity 
of  vindicating  themfelves ;  and  the  Petition  be- 
ing prefented  to  the  Deputy  and  Council,  an 
Act  of  State  was  made  for  framing  an  Oath, 
and  tendring  it  to  all  thofe  of  the  Scotifli  Na- 
tion in  Ireland.  By  this  Oath  they  fwear  to 
obey  the  King,  and  defend  his  Regal  Power  •,  that 
they  will  not  bear  Arms  againfl  him,  or  proteft 
againft  his  lawful  Commands ;  and  that  they 
will  not  enter  into  any  Covenant,  Oath,  or 
Bond  of  mutual  Defence,  without  his  Majefty's 
legal  Authority. 

That  the  LordDeputy  himfelf  adminiftered  the 
Oath  to  all  the  Nobility  and  Gentry  that  were 
prefent  •,  and,  in  May  following,  CommilTions 
were  fent  into  the  Country,  to  adminifter  the 
Oath  to  all  of  that  Nation,  above  fixteen  Years 
of  Age,  Men,  Women,  and  Children,  and  to 
certify  the  Names  of  the  Refufers .:  That  Mef- 
fengers  were  difpatched  to  apprehend  thofe  who 
fefufed  the  Oath  \  that  many  fled  into  Scotland 
thereupon,  and  others  abfconded,  leaving  their 
Goods,  their  Houfes,  and  the  Corn  growing  on 
their  Lands  :  And  Sir  John  Clotwortby  depofed 
to  the  fame  Effect. 

Richard  Salmon,  School  -  Mafter,  depofed, 
that  Mr.  Stuart  being  profecuted  in  the  Court 
oi  Star-Chamber,  mOtlob.  1639.  for  not  tak- 
ing the  faid  Oath,  faid,  he  fcrupled  taking  the 
Oath,  becaufe  it  feemed  to  bind  him  not  only 
in  Point  of  Allegiance,  but  in  Point  of  Eccle- 
fiaftical  Duties;  and  the  Earl  replied,  he  made 
a    right    Judgment,    for    the  Oath   was  de- 


and  if  his  Majefty  would  fend  him  back  to  that  Go-  l61l- 
vernment,  he  would  eradicate,  Root  and  Brunch,  *7  Car-  r 
even  all  that  Nation  out  of  the  Kingdom  (/Ireland^  ^^^^ 
favingfuch  Lords  and  others  that  had  taken  the 
Oath.  That  a  Fine  of  5000/.  was  impofed  on 
Mr.  Stuart  and  his  Wife,  3000/.  on  each  of 
his  Daughters,  and  3000  h  on  Mr \  James  Gray, 
who  was  not  worth  an  hundred  Pounds  ;  John 
Loftus  gave  the  fame  Evidence  of  the  Sentence 
in  the  Star-Chamber,  and  that  the  Deputy  faid,; 
he  wanted  Words  to  exprefs  the  Heinoufnefs  of 
the  Caufe :  That  he  was  to  leave  his  Sword,  but 
if  it  pleafed  his  Majefty  to  return  him  thither 
again,  he  hoped  to  root  up,  Stock  and  Branch, 
fuch  as  would  not  conform  themfelves  to  the 
Difcipline  of  the  Church; 

To  the  Charge  in  this  Article,  the  Earl  anfwer- 
ed,  Their  Lordfhips  would  obferve  in  what  a 
dangerous  Pofture  the  King's  Affairs  were, 
when  the  Proclamation  iffued  for  taking  this 
Oath,  in  May  1639.  that  the  Council  of  State 
in  Ireland  were  apprehenfive  the  Scots  in  that 
Kingdom,  who  were  not  fewer  than  an  hundred 
thoufand  Men,  might  join  with  the  Covenan- 
ters •,  for  one  of  them  was  found  to  be  in  a  Plot 
to  deliver  up  the  Caftle  cfc  Knock- fergus  to  them, 
of  which  he  was  convicted  and  executed :  And 
the  Lord  Robert  Billon,  being  called  as  a  Wit- 
nefs,  depofed,  that  about  the  Time  above-men- 
tioned, Intelligence  was  brought  from  the  North 
of  a  Confpiracy  among  the  Scots  $  whereupon  it 
was  concluded  at  the  Board,  to  adminifter  art 
Oath  to  that  Nation,  to  prevent  their  treating 
with  the  Covenanters  5  and  the  Scots  Gentlemen 
being  fent  for,  they  did  not  exprefs  any  Reluc- 
tance at  taking  the  Oath  when  it  was  tendered 
them,  which  Sir  Adam  Loftus  attefted. 

The  Earl  added,  that  none  but  Sir  James 
Montgomery*  who  was  produced  as  a  Witnefs 
againft  him,  made  any  Scruple  about  taking  it 
when  it  was  propofed  ;  and  that  the  like  Oath 
was  tendered  in  England  about  the  fame  Time  : 
And  he  fubmitted  it  to  their  Lordfhips  Wif- 
domj  what  Offence  this  could  be  in  a  Deputy  of 
Ireland,  in  fuch  an  Exigency,  to  tender  this 
Oath,  in  order  to  fecure  the  Subject's  Alle- 
giance, and  the  publick  Peace  of  the  King- 
dom, and  efpecially  when  he  had  a  Letter 
from  his  Majefty,  authorizing  him  to  make  a 
Trial  of  the  Fidelity  of  the  Scots  in  Ireland* 
by  adminiftering  to  them  an  Oath  of  the  afore - 
faid  Tenor  :  That  he  never  difcovered  this  Let- 
ter before  -,  but  he  apprehended  it  to  be  a  full 
Vindication  for  him  ■,  nor  did  he  know  that 
none  might  adminifter  an  Oath  but  by  Authori- 
ty of  Parliament  ;  and  if  he  had  offended  igno- 
rantly,  as  it  was  in  Obedience  to  his  Majefty, 
he  hoped  he  Ihould  not  be  punilhed  for  it ;  how- 
ever, were  it  to  do  again,  being  informed  as  he 
then  was,  he  muft  obey,  and  had  rather  fuffer 
by  obeying  his  Majefty,  than  difpute  his  Com- 
mands of  that  Kind.  As  to  the  Sentence  a- 
gainft  Mr.  Stuart's  Family,    the  whole  Court  of 


figned  to  bind  him  to  be  obedient  to  the  Ec-    Star-Chamber  were  unanimous   in   it,   and  the 

Fines  were  fet  before  he  came  to  vote,  though 


clefiaftical  Ceremonies  of  the  Church  eftablifh 
ed  by  his  Majefty  •,  and  that,  whoever  would  not 
be  obedient  to  them,    he  would  profecute  them 
to  Blood. 

That  the  Earl  faid  at  the  fame  Time,  Thefe 
People  almoft  made  him  mad,  and  caufed  him  to 
forget  hmfelf;  that  they  were  traitors  and  Rebels ; 


he  concurred  with  the  reft  ;  that  though  the 
Fines  were  but  fuitable  to  the  Offence,  very 
little  was  paid  or  required  of  them,  and  they 
might  have  been  pardoned  next  Day  on  fubm it- 
ting  to  take  the  Oathh  :  That  the  Refufers  of 
the  Oath  of  Allegiance,  which  differed  but  little 
A  a  a  from 
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1641.  from  this,  incurred  a  Praemunire,  being  the 
17  Car.  I.  k0fg  Qf  Liberty  and  ail  they  had  in  the  World  ; 
fo  that  the  Fines  could  net  be  deemed  exceffive, 
and  the  Oath  had  no  View  to  Ecclefiaftical  Af- 
fairs, as  fome  of  the  WitnefTes  had  erroneoufly 
fworn. 

Nor  did  he  ever  fay,  that  the  Scotijh  Nation 
were  Rebels,  and  he  would  extirpate  them,  &c. 
he  had  too  great  a  Regard  for  that  Kingdom, 
his  Majefty's  native  Country,  and  it  was  an 
Expreflion  only  tit  for  a  Man  that  was  out  of 
his  Wits  :  He  never  received  a  perfonal  Wrong 
from  any  of  that  Nation,  or  had  any  Animofi- 
ty  againft  them  ;  and  would  produce  fome  Wit- 
nefTes to  fhew  that  he  did  not  ufe  any  fuch  Ex- 
preflions,  but  fpoke,  even  of  the  Faction  in  Scot 
land,  in  milder  Terms. 

Then  Sir  Philip  Manwaring  depofed,  That 
he  fat  in  the  Star -Chamber,  the  Day  the  Sen- 
tence paired  on  Stuart,  &c.  and  that  the  Earl 
told  him,  fince  he  carried  that  Name,  he  was 
forry  he  fhould  be  almoft  the  only  Man  that 
fhrved  himfelf  difobedient  to  His  Majefty ; add- 
ing that  he  knew  there  were,  among  the  Scotijh 
Nation,  many  gallant  and  worthy  Perfons,  and 
Fid  great  Experience  of  tHeir  Loyalty ;  but 
there  was  a  Fa6tion  amongfl  them,  that  he 
ftocMjfld  endeavour  to  reduce  to  the  Obedience 
they  owed  their  Sovereign  :  And  that  he  heard 
pone  of  thofe  Words,  Root  and  Branch,  or 
Stock  and  Branch.  Sir  Adam  Leftus  alfo  depofed, 
That  he  was  prefent  at  the  Cenfure  of  Stuart, 
and  heard  none  of  thofe  Words,  though  Lord 
Strafford  was  charged  with  reflecting  on  the 
Scctijh  Nation.  And  that,  being  at  Dinner 
with  the  Lord  Deputy,  and  feveral  Perfons  of 
Flonour  That  Day,  he  heard  Mr.  Wainsjord, 
Mailer  of  the  Rolls,  exprefs  his  Satisfaction  to 
the  Lord  Deputy,  in  that  he '  had  ufed  fo  much 
Caution  in  his  Speech  on  that  Occafion  ;  and 
had  avoided  all  fuch  Words  as  might  cait  any 
Reflection  on  the  Scctijh  Nation  in  general, 
and  only  cenfured  the  Faction  in  that  Kingdom. 
And  the  i  Earl  concluding  his  Defence  to  this 
Article,  faid,  He  hoped  his  Intentions  to  ferve 
His  Majefty  in  tin's  Inftance,  would  procure 
an  eafier  Judgment  from  their  Lordfhips,  than 
that  of  High-Treafon. 

The  Managers  replied,  that  the  Earl,  in  juf- 
tifying  his  Offence,  and  faying  he  would  do  it 
again,  if  he  had  the  fame  Command,  though 
he  had  been  told  in  that  great  Prefence  that  it  was 
contrary  to  Law,  was  a  high  Aggravation  of  his 
Crimes  :  That  a  new  Oath  could  not  be  impo- 
fed,  but  by  Parliament,  and  the  Oath  of  Alle- 
giance would  have  been  a  fufHcient  Security  in 
this  Cafe  ;  though  nothing  would  content  this 
Lord,  but  framing  nesv  Oaths,  and  maintaining 
his  Authority  was  equal  to  an  Act  of  Parlia- 
ment ;  and  although  his  Majefty  would  not 
command  any  thing  contrary  to  Law,  it  ap- 
peared that  the  Lord  Strafford  his  Minifter, 
had  publifhed  fuch  Commands,  in  the  King's 
Name,  as  were  not  juftifiable  by  Law  ;  which 
gave  the  Scots  fufHcient  Reafon  to  be  cautious 
in  fwearing  they  would  fubmit  to  all  the  King's 
Royal  Commands  ;  and  the  Lord  Strafford's  mif- 
informing  his  Majefty,  and  thereby  procuring 
that  Letter  to  authorize  him  to  adminifter  the 
Oath,  was  but  an  Aggravation  of  the  Offence  : 
That  he  had  alio  exceeded   the   Power  given 


him  by  his   Majefty's  Letter,  by  fetting  Fines     i&M- 
on  the  Refufers.  *7  Car.  I. 

Then  the  Managers  demanded  of  Sir  John  v-'"v"s-' 
Clotivorthy,  if  he  could  give  any  Inftances  of 
Perfons  flying  from  their  Habitations  to  avoid 
the  Oath  j  and  Sir  John  mentioned  about 
half  a  Dozen,  and  fuggefted  there  was  no  real 
Plot  to  betray  Knockfergus  Caftle  -,  it  was  a  State 
Trick  :  The  Miniftry  wheedled  the  Fellow  to 
write  that  Letter  concerning  it,  for  which  he 
was  hanged. 

Then  the  Managers  concluded  their  Reply 
to  this  Article,  with  their  former  Obfervation ; 
That  as  the  Earl  had  thrcatned  to  make  an  Act 
of  State  equal  to  an  Act  of  Parliament,  he  was 
now  as  good  as  his  Word  ;  for  no  Autho- 
rity could  impofe  an  Oath,  without  the  Con- 
currence of  the  three  Eftates.  This  Day's 
Hearing  being  over,  the  Earl  reprefented  to 
their  Lordfhips,  that  all  he  had  in  the  World 
was  feized  on  ;  he  had  no  Money  to  fubfift  on, 
but  what  he  borrowed  ;  and  how  his  Wife  and 
Family  found  Bread  in  Ireland,  he  could  not 
tell :  He  moved  their  Lordfhips  therefore,  to 
take  this  Cafe  into  their  Confideration,  that 
the  reft  of  the  Peerage  might  not  fuffer  by 
this  Ufage  of  him ;  for  he  thought  it  ftrange 
that  a  Peer  fhould  be  in  a  worfe  Condition  thari 
the  meaneft  Man  would  have  been  in,  in  fuch  a 
Cafe ;  under  pretence  of  charging  him  with 
Treafon,  which  it  feemed  to  be  admitted  could 
not  be  made  out  but  by  ftrained  Conftructions. 

To  which  Sir  John  Clotivorthy  replied,  That 
the  Earl  had  ftill  a  fair  Eftate  in  Ireland  of  a 
thoufand  Pounds  per  Annum,  which  the  Com- 
mons had  not  feized.  The  Earl  anfwered,  he 
had  but  a  thoufand  Pounds  a  Year  there  in  all ; 
and  he  had  a  Family  of  two  hundred  and  fixty 
People,  who  could'not  eafily  be  maintained  out 
of  it :  Whereupon  their  Lordfhips  directed  the 
Earl  to  petition  them. 

Thus  far  the  Commons  went  upon  one  Arti- 
cle at  a  Time ;  but  faid,  for  the  future  they 
fhould  take  the  Liberty  to  conlider  them  toge- 
ther, as  they  related  to  pne  another,  and  not  in 
the  Order  they  lay  j  which  the  Earl  oppofed 
ftrenuoufly  -,  but  was  over-ruled  by  the  Lords', 
who  told  him,  the  Commons  were  at  Liberty  to 
proceed  On  them  promifcuoufly,  or  in  what  Me- 
thod they  pleafed. 

On  Monday,  the  fifth  of  April,  the  Commons  j,t.  20 
proceeded  to  maintain  the  20th,  21ft,  lid,  23d,  21,  22, 
and  24th  Articles.  *3>  24. 

In  thefe  five  Articles  the  Earl  is  charged  with 
inciting  his  Majefty  to  make  War  on  the  'Sept's  ; 
with  perfuading  his  Majefty  to  call  a  Parliament, 
in  order  to  break  with  them,  and  raife  Supplies 
by  Force  on  his  Subjects,  for  the  Maintenance 
of  the  Scotijh  War  ;  with  procuring  the  Parlia- 
ment of  Ireland  to  declare  they  would  affift  in 
the  War  againft  the  Scots ;  and  with  raifing  a 
Popifh  Army  there  for  the  Deftrudion  of  Eng- 
land. He  is  charged  alfo  with  falfly  telling  his 
Majefty  the  Parliament  refufed  to  fupply  hkri, 
and  thereby  procuring  a  Di  Ablution ;  and  with 
faying  to  his  Majefty,  that,  having  tried  the 
Affections  of  his  People,  he  was  abfolved  from 
all  Rules  of  Government,  and  might'  do  every 
thing  that  Power  would  admit ;  and  with  de- 
claring, that  the  Parliament  had  forfaken  the 
King,    and  given  him  Advantage  to   fopply 
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1641.  himfelf  another  Way  ;  and  that  he  was  not  to 
17  Car.  I.  fuffer  himfelf  to  be  mattered  by  the  Froward- 
^"^nefs  of  the  People. 

Mr.  Whitlock,  the  Manager,  opened  thefe  five 
Articles,  and  obferved,  that  they  were  now  a- 
bout  to  prove  the  Earl's  Defign  of  fubverting 
the  Government  both  of  England  and  Scotland, 
•  and  of  bringing  in  an  Army  upon  them  to  force 
them  to  fubmit  to  arbitrary  Power  j  and  that 
they  fhould  begin  firft  with  Scotland. 

Then  the  Eari  of  Traquair  was  fworn,  and 
depofed,  that  the  Lord  Strafford  faid  before  his 
Majefty,  That  the  unreafonable  Demands  of  Sub- 
jects in  Parliament  was  a  Ground  for  the  King  to 
put  himfelf  in  a  Pofiure  of  War ,  or  to  that  Eff eel. 
And  the  Managers  demanding,  that  this  Lord's 
'Examination  before  the  Committee,  might  be 
read,  the  Lord  Strafford  oppofed  it ;  for  that 
an  Examination  was  never  known  to  be  read 
where  the  Witnefs  was  prefent.  Then  the  Ma- 
nagers produced  the  Examination  of  the  Earl  of 
Morton,  who  was  fuch ;  and  the  Lord  Strafford 
objected  to  the  reading  it,  becaufe  he  ought  to 
be  examined  viva  voce,  and  he  had  no  Way  of 
crofs-examining  him  this  Way  :  But  the  Lord 
High  Steward  determined,  that  where  the  Wit- 
neffes could  be  produced,  they  mould  give  their 
Evidence  viva  voce  ;  but  where  they  could  not, 
their  Examinations  mould  be  read. 

Then  Earl  Morton's  Examination  before  the 
Committee  was  read-,  wherein  he  depofed,  that 
the  Earl  of  Strafford  &\d,  the  Night  before  the 
great  Meeting  of  the  Peers  at  Tork,  that  the 
unreafonable  and  exorbitant  Demands  made  by 
the  Scots  in  their  Parliament,  was  a  fufficient 
Ground  to  make  War  upon  them  ;  and  that  the 
King  need  not  feelc  for  any  other  Grounds  for 
it ;  and  that  on  the  Earl  of  Traquair's  firft  rela- 
ting the  Scots  Demands  to  the  King,  the  Lord 
Strafford  faid,  thofe  Demands  were  not  Matter 
of  Religion,  -but  fuch  as  did  ftrike  at  the  Root 
of  Government,  and  fuch  as  he  thought  were 
fit  for  his  Majefty  to  punifh  by  Force,  or  to 
that  Effect. 

Sir  Henry  Vane  depofed,  That  foon  after  the 
kft  Parliament,  the  Lord  Strafford  delivered  his 
Opinion  for  an  offenfive  War.  Then  the  Earl 
of  Northumberland's  Examination  was  read,  im- 
porting, that  the  Lord  Strafford  advifed  the 
King  to  go  on  vigoroufly  with  an  offenfive  War 
againft  the  Scots. 

The  Bifhop  of  London  depofed,  That  his 
Majefty  obferving  that  fome  of  the  Scots  De- 
mands were  prejudicial  to  that  Crown,  the  Lord 
Strafford,  and  the  other  Lords  of  the  Council, 
advifed,  that  if  the  Scots  infifted  on  thofe  De- 
mands, and  would  not  recede  from  them,  his 
Majefty  mould  prepare  to  reduce  them  by  Force  ; 
and  that  the  whole  Council  giving  their  Opi- 
nion for  an  offenfive  War,  the  Lord  Strafford 
was  for  carrying  the  War  into  Scotland:  And 
though  there  was  fome  Difference  of  Opinion,  as 
to  the  Method  of  carrying  it  on,  they  all  agreed 
•      in  the  main. 

Sir  Nicholas  Barnwell,  depofed,  That  Sir  Ro- 
bert Loftus  feized  fome  Scotijh  Ships  in  Ireland, 
and  the  Deponent  heard  him  fay,  he  had  a  War- 
rant for  it,  but  he  could  not  fwear  the  Warrant 
was  from  the  Lord  Strafford. 

Thus  the  Managers  concluded  their  Evidence 
of  the  Earl's  Defign  of  fubverting  the  Govern- 


ment of  Scotland,  and  then  produced  Witneffes,      1641- 
to  fhew  he  had  the  fame  Defign  as  to  England.    I7  Car  J 
Then  the  Examination  of  the  Lord  Primate  ^y~v">^ 
of  Ireland,   was  read,   who  depofed,  That  dif- 
courfing with,    the  Lord  Strafford,  concerning 
the  levying  Money  on  the  Subjeft,  his  Lord- 
fhip  faid,  he  agreed  with  thofe  in  England,  who 
thought  that   in  Cafes  of  imminent    Neceffity, 
the  King  might  make  Ufe   of  his  Prerogative, 
to  levy  what  Money  he  needed  ;  but  his  Majef- 
ty was  firft  tp  try  his  Parliament,    and  if  they 
fupplied  him  not,  then  he  might  ufe  his  Prero- 
gative, or  to  that  Effect. 
■   Tlie   Lord  Conway  depofed,  that  difcourfing 
with  Lord  Strafford,  how  the  Forces  fhould  be 
paid,   he  faid,  he  made  no  doubt  but  the  Par- 
liament would  fupply  the  King,  and  give  him 
twelve  Subfidies ;    but  if  they  fhould  not,  the 
Caufe  Was  very  juft  ;    and   if  the   Parliament 
would  not  fupply  the  King,     he  was  juftified 
before  God  and  Man,    if. he  fought  means  to 
help  himfelf,  though  it  were  againft  their  Wills, 
or  to  that  Effect. 

Sir  Henry  Vane  depofed,  That  he  heard 
Lord  Strafford  fay,  that  if  the  Parliament  fhould 
not  fucceed,  he  would  be  ready  to  affitt  his  Ma- 
jefty any  other  Way,  or  to  that  Effect. 

Then  they  proceeded  to  give  Evidence  of 
what  the  Lord  Strafford's  Friends  had  been 
heard  to  fay. 

Sir  Robert  King  depofed,  That  difcourfing 
of  the  Scotijh  War,  with  Sir  George  Ratcliffey 
Sir  George  faid,  the  King  could  not  want  Mo- 
ney, for  he  had  an  Army  of  30000  Men,  and 
400,000  /.  in  his  Purfe,  and  a  Sword  by  his 
Side-  and  if  he  would  want  Money,  who  could 
pity  him  ?  The  Lord  Ranelagh  depofed,  That 
he  heard  Sir  George  Rat  cliff e  fay  the  fame 
Words  ■,  and  the  Deponent  objecting  the  Diffi- 
culty of  raifing  Money,  while  the  Scotijh  Army 
was  on  Foot,  Sir  George  anfwersd,  We  can 
make  Peace  with  the  Scots  when  we  Kft  ;  but 
that  is  the  wortt  of  Evils. 

Sir  Thomas  Barrington  depofed,  That  he 
heard  Sir  George  Wentworth  fay,  this  Common- 
Wealth  is  fick  of  Peace,  and  will  not  be  we]], 
till  it  is  conquered  again. 

The  Earl  of  Briftol  depofed,  That  Dif- 
courfing with  the  Lord  Strafford,  of  the  Dif- 
fractions of  the  Times,  and  propofing  the  Sum- 
moning a  Parliament,  his  Lordfhip  faid,  he 
did  not  diflike  the  Propofal  -,  but  it  was  not  ad- 
vifable  at  that  Time,  for  the  prefent  Dangers  of 
the  Kingdom  were  fo  preffing,  they  would  not 
admit  of  fo  flow  and  uncertain  a  Remedy  as  a 
Parliament  was.  That  the  Parliament  had  in 
the  great  Diftrefs  of  the  King  and  Kingdom, 
refufed  a  Supply,  and  therefore  the  King  mutt 
provide  for  the  Safety  of  the  Kingdom,  by  fuch 
Ways  as  he  in  his  Wifdom  mould  think  fit,-  re- 
peating that  Maxim,  Salus  Reipublicce  fuprema 
lex ;  adding,  that  the  King  was  not  to  fuffer  him- 
felf to  be  mattered  by  the  Difaffection  and  Stub- 
bornnefs  of  fome  particular  Men,  and  he  conceive 
ed  he  meant  Members  of  Parliament. 

Another  Part  of  the  Earl  of  Northumberland's 
Examination  was  read,  wherein  he '  confirms 
what  fome  of  the  former  Witneffes  had  faid, 
and  adds,  that  the  Forces,  which  were  to  come 
out  of  Ireland,  were  to  land  in  the  Weft  of 
Scotland,  as  the  Lord  Strafford  declared  in  the 
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King's  Prefence;  but  he  never  heard  that  thofe 
Forces,  or  any  other,  were  to  be  employed  in 
this  Kingdom,  to  compell  or  awe  the  Subjects 
of  thisKealm,  to  yield  to  fuch  Taxes  or  Charges 
as  fhould  be  impofed  on  them  by  his  Majefty  ; 
but  he  believed,  by  fome  Difcourfes  of  the  Lord 
Strafford's  to  the  King,  that  it  was  intended 
to  raife  Money  by  extraordinary  Ways. 

Sir  Henry  Vane  depofed,  That  when  the 
Scotijb  War  Was  under  Debate  before  his  Majefty, 
the  Lord  Strafford  faid,  Tour  Majefty  having 
tried  all  Ways  and  been  refufed;  in  a  Cafe  of  this 
extreme  neceffity,  and  for  the  Safety  of  the  King- 
dom, you  are  acquitted  before  God  and  Man :  You 
have  an  Army  in  Ireland  ';  you  may  employ  it  to 
reduce  this  Kingdom  :  Which  Words  were  fpo- 
ken  at  a  Committee  for  Scotijh  Affairs ;  but  whe- 
ther they  were  meant  of  England  or  Scotland, 
he  would  not  pretend  to  fay. 

Upon  this  Evidence,  the  Managers  obferved, 
that  no  other  Kingdom  could  be  intended  but 
England ;  the  Words  being  fpoken  here,  and 
he  having  juft  before  fpoken  of  the  King's  try- 
ing his  Subjects  here,  and  their  having  refufed 
him  ;  concluding  that  they  conceived  the  Charge 
in  thefe  Articles  fully  made  Out. 

The  Earl  anfwered,  that  it  appeared  from 
their  own  Evidence,  that  he  delivered  the  fame 
Opinion,  in  relation  to  the  Scotijh  War,  as  the 
reft  of  the  Council  did  j  and,  if  it  was  necef- 
fary,  he  could  fliew  that  he  gave  no  Vote  at  all, 
but  only  delivered  the  Senfe  of  the  Board :  And 
as  to  thofe  Words  that  the  unreafonable  Demands 
of  Subjetts  in  Parliament,  was  a  Ground  for  the 
King  to  put  himfelf  in  a  pofture  of  War ;  this 
could  be  no  great  Crime,  after  it  had  been  re- 
folved  in  the  Council  of  England;  and  for  that 
Other  Expreffion,  that  it  was  not  matter  of  Reli- 
gion that  was  the  Bufinefs,  but  they  ftruck  at 
the  Root  of  Government,  and  were  to  be  re- 
duced by  Force,  he  believed  evtry  Man  was 
of  Opinion,  that  if  they  ftruck  at  the  Root  of 
Government,  they  ought  to  be  reduced  by 
Force  •,  nor  did  he  think  it  any  Crime,  to  fay  the 
King  might  ufe  that  Prerogative  the  Law  had 
conferred  on  him,  any  more  than  his  faying,  If 
the  King  was  denied  in  juft  and  lawful  Things, 
he  might  juftify  his  feeking  Means  to  help  him- 
felf, though  it  were  againft  their  Will  j  nor  did 
he  think  himfelf,  or  Mr.  Treafurer,  who  ap- 
peared as  Evidence  againft  him,  to  blame,  for 
faying,  that  if  the  Parliament  fhould  not  fuc- 
ceed,  they  would  be  ready  to  aflift  his  Majefty 
any  other  Way,  becaufe  it  muft  be  prefumed 
a  Lawful  Way,  or  his  Majefty  would  not  require 
it. 

That  the  Parliament  of  Ireland  went  very 
readily  into  the  Supply  for  the  Scotijh  War,  and 
needed  not  his  Influence  to  bring  them  into  it : 
And  as  to  his  confpiring  to   employ  the  Irijh 


The  Marquifs    of  Hamilton   alio    depofed,     1641- 
That  the  Irijh  Army  was  to  land  near  Ayre,  in  r7  Car-i- 
Scotland  ;  and  that  he  never  heard  there  was  any  i/V^O 
Defign  of   bringing   them   to  England  at  all. 
And  feveral  other  general  Officers    depofed  to 
the  fame  Effeft  j  and,  that  the  Magazines  were 
intended  to  be   made  on  the  Borders  of  Scot- 
land. 

The  Earl  obferved,  on  the  Evidence  that  had 
been  produced,  That  they  had  examined  and  fift- 
ed  his  neareft  Relations  and  Domefticks.  His 
Houfe,  his  Table,  and  every  Place,  had  been 
fearched  for  Evidence  againft  him:  And  he  was 
charged  with  the  Speeches  of  his  Brother,  and 
others,  for  which  he  could  not  be  anfwerable. 
But  he  belived,  if  they  would  fuffer  his  Brother 
to  be  examined,  he  could  clear  himfelf  of  what 
they  charged  him  with  :  But  Sir  Georjj  Went- 
worth  offering  to  fpeak,  and  the  Managers  ob- 
jecting againft  it,  the  Lords  ruled  that  he 
fhould  not. 

The  Earl  faid,  he  was  ftill  of  Opinion  that, 
in  Cafes  of  extreme  Neceffity,  and,  where  there 
was  not  Time  to  call  a  Parliament,  the  King, 
as  the  common  Parent  of  the  Country,  might  ufe 
what  Power  God  had  given  him  to  preferve 
himfelf  and  his  People  ;  but  that  this  was  very 
different  from  ordinary  Cafes,  to  which  the 
Managers  applied  the  Words. 

As  to  thofe  Words,  that  the  Parliament,  ha- 
ving denied  the  King,  had  given  him  an  Advan- 
tage to  fupply  himfelf  other  Ways  ;  he  did  not 
apprehend  any  Thing  amifs  in  them,  if  by 
Ways  were  meant  juft  and  lawful  Ways,  as 
it  was  to  be  prefumed  he  intended. 

And,  for  his  faying  His  Majefty  had  an  Ar- 
my in  Ireland,  which  he  might  employ  to  reduce 
this  Kingdom,  he  defired  the  Lord  Treafurer 
might  be  examined  again,  if  ever  he  heard  him 
fay  this  to  the  King  ?  To  which  he  anfwered, 
he  never  heard  him  fay  any  Thing  like  it.  And, 
being  asked  by  the  Managers,  if  he  never  heard 
the  Lord  Strafford  fay,  the  King  was  loofe,  and 
abfolved  from  all  Rules  of  Government,  he  an- 
fwered, he  did  not  remember  any  Thing  of  it. 

The  fame  Queftions  being  put  to  the  Lord 
Gottington,  he  anfwered,  he  never  heard  the 
Earl  ufe  either  of  thofe  Expreffions  ;  but  he 
had  heard  him  fay,  The  King  ought  to  feek  out 
all  due  and  legal  Ways,  and  employ  his  Power 
and  Prerogative,  cafle  &  candide. 

Then  the  Earl  obferved,  that  only  Sir  Henry 
Vane  attefted  thefe  Words,  That  His  Majefty  had  an 
Army  in  Ireland,  which  he  might  employ  to  reduce 
this  Kingdom  ;  and,  that  it  was  highly  probable 
he  was  miftaken,  becaufe  all  the  reft  of  the 
Committee  for  Scotch  Affairs,  had  been  examined, 
and  they  remembred  nothing  like  them,  and_he 
protefted  he  never  fpoke  them  :  And,  Sir  Harry 
being  a  fingle  Witnefs,  could  not  convicl  him 


Army,  for  the  Deftru&ion  of  England,    he  had    ofTreafon,  if  he  had  fpoken  them :  He  defired 


as  little  Inclination  to  enflave  himfelf,  and  his 
Pofterity,  as  another  Man  •  and  the  Proof  they 
brought  of  it,  was  the  weakeft  that  ever  was 
offered,  namely,  the  Sayings  of  other  Men,  that 
had  no  Relation  to  any  thing  he  had  faid,  or 
done. 

Then  he  defired  that  Part  of  the  Lord  Nor- 
thumberland's Examination,  might  be  read  a- 
gain  ;  where  he  fays,  The  Irijh  Army  was  de- 
figned  for  Scotland,  and  not  for  England, 


alfo,  the  Earl  of  Northumberland's  Examination 
might  be  read  again,  where  he  fays,  The  Lord 
Strafford  declared,  that  his  Majefty  might  ufe 
his  Power  when  the  Kingdom  was  in  Danger  , 
or  on  unavoidable  Neceifity  •  and  that  he  often 
faid,  Power  was  to  be  ufed  cafte  &?  candide  ■, 
and  an*  Account  thereof  fhould  be  given  to  the 
Parliament,  that  they  might  fee  it  was  only  em- 
ployed to  that  Ufe,  ajid  that  this  Kingdom 
could  not  be  happy,  but  by  a  good  Agreement 
2.  between 
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that  thefe  Words 
were  not  fpoken  wantonly,  or  unneceffarily,  but 
in  full  Council ;  where  he  was  by  the  Duty  of 
his  Oath  obliged  to  fpeak  according  to  his  Con- 
fcience  :  And,  if  he  had  forborne  to  fpeak  what 
he  apprehended  to  be  for  the  Advantage  of  the 
King  and  his  People,  as  he  conceived  this  to  be, 
he  had  been  perjured  ;  though  he  was  charged 
now  as  a  Traitor,  for  fpeaking  them.  In  thefe 
Circumftances  he  was  not  afraid  of  them  that 
could  kill  the  Body,  he  thanked  God  ;  and,  if 
he  muft  offend  God  or  Man,  he  mould  foon  de- 
termine his  Choice  :  And,  whatever  mould  be- 
fall him  from  popular  Rage,  or  his  own  Weak- 
ness, he  mould  fubmit  to  the  Will  of  the  Al- 
mighty ;  and,  to  their  Lordfhips  Honour  and 
Juftice.  Then  he  obferved  further,  that 


he  was  charged  only  with  delivering  an  Opini- 
on ;  and,  though  Opinion  might  make  an  He- 
retick,  he  faid,  he  never  heard  before  that  it 
would  make  a  Traitor:  That  if  it  were  once 
admitted,  that  a  Privy- Councillor,  delivering 
his  Opinion  under  an  Oath  of  Secrecy,  and 
Faithfulnefs  at  the  Council  -  Table,  fhoulJ, 
xipon  a  Miftake  of  the  Law,  be  tried  for  Trea- 
fon,  and  himfelf,  and  his  Poflerity,  attainted 
and  ruined  j  no  Perfon  of  any  Quality  or  For- 
tune would  venture  to  be  a  Privy -Councillor, 
on  fuch  unfafe  Terms  ;  and  entreated  their 
Lordfhips  fo  to  judge  of  his  Cafe,  as  not  to 
bring  any  Inconveniences  on  themfelves  :  That, 
if  they  would  weigh  the  Words  with  which  he 
was  charged,  there  was  nothing .  but  what 
was  loyal,  juft,  and  honefl  in  them;  if  they 
were  not  fo  difcreet  as  they  ought  to  have 
been. 

The  Managers  replied,  That  the  Scots  De- 
mands did  not  ftrike  at  the  Root  of  Govern- 
ment j  for,  they  had  fince  been  enacted  by  the 
Parliament  of  Scotland,  and  His  Majefty  :  That 
his  reprefenting  they  ftruck  at  the  Root  of  Go- 
vernment, when  they  did  not,  was  what  he 
was  charged  with  :  And  that  Words,  advifing 
and  counfelling  the  Deftruction  of  the  King 
and  Kingdom,  were  Treafon,  though  nothing 
was  done  in  Purfuance  of  them. 

Then  the  Earl  defiring  he  might  have  a  Day's 
Refpite  to  recover  himfelf,  being  much  fatigued 
with  continuing  his  Defence  this  Day,  from 
Eight  in  the  Morning  to  Five  in  the  Evening, 
their  Lordfhips  adjourned  to  Wednefday,  the 
7  th  of  April. 

The  Court  fitting  again  the  7th  of  April,  and 
the  Earl  brought  to  the  Bar,  the  Managers  went 
upon  the  25th  Article,  which  charges  him  with 
advifing  His  Majefty  to  levy  Ship-Money  vigo- 
roufly,  with  threatning  the  Sheriffs,  andtheLord 
Mayor  and  Aldermen  of  London,  for  not  le- 
vying it ;  and  with  threatning  the  Lord  May- 
or and  Aldermen  to  lay  them  by  the  Heels,  and 
hang  fome  of  them  for  refufing  to  lend  the 
King  Money. 

The  Lord  Treafurer  depofed,  That  the  Earl 
advifed  the  going  on  vigoroufly  to  levy  Ship- 
Money,  after  the  laftParliament  broke  up  ;  and 
Mr.  Wifeman  depofed,  That  he  faid  to  the  Lord 
Mayor  and  Aldermen,  they  would  never  do 
their  Duties  till  they  were  put  to  Fine  and  Ran- 
fom  :    And  that  he  faid  to  his  Majefty,  you 


in  Parlia-    will  have  no  good  of  this  Man,    meaning  the 
Lord  Mayor,  till  he  is  laid  by  the  Heels. 

The  Earl  of  Berkjhire  depofed,  That  the 
King  propofing  to  theAldermen  the  City's  lend- 
ing him  a  Sum  of  Money  on  good  Security,  at 
8  per  Cent,  and  commanding  them  to  give  in 
the  Names  of  fuch  as  were  able  to  lend,  they 
refufed  :  Whereupon  the  Lord  Strafford  faid, 
Gentlemen,  in  my  Opinion,  you  may  be  liable 
to  Fine  and  Ranfom. 

Garaway,  the  Lord  Mayor,  depofed,  that 
having  rcprefented  the  Difficulty  of  levying 
Ship-money  to  His  Majefty,  it  was  ill  taken; 
and  the  Lord  Strafford faid ,  Sir,  you  will  never 
do  good  on  this  Man,  till  you  have  made  him 
an  Example  •,  unlefs  you  commit  him,  you 
will  do  no  good  upon  him  ;  And,  that  waiting 
on  His  Majefty  again  about  the  Loan,  the 
Lord  Strafford  faid,  Sir,  you  will  never  do 
any  good  on  thefe.  Citizens  of  London,  '  till 
you  have  made  Examples  of  fome  of  the  Alder- 
men.  Unlefs   you  hang  up  fome  of  them, 

you  will  do  no  good  upon  them. 

The  Earl  anfwered,  that  he  acknowledg- 
ed his  advifing  and  levying  Ship-money,  which 
had  been  levied   feveral  Years  before,  and  ad- 
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judged  legal  by  the  Judges  ;  and  that  he  did 
fay,  the  Lord-Mayor  and  Aldermen  were  liable 
to  be  fined  for  refufing  to  lend  His  Majefty 
Money  on  good  Security,  and  fuch  an  Exigen- 
cy of  the  State  ;  but  denied  he  ever  faid,  there 
will  be  no  good  done  on  the  Citizens,  till  you 
have  hanged  fome  of  them  up  ;  and  there  was 
only  Garaway's  Teftimony,  a  fingle  Witnefs, 
aud  a  prejudiced  Perfon  ;  and  it  was  ftrange 
that  neither  His  Majefty,nor  any  ofthe  Council, 
mould  remember  any  thing  of  them  :  And  lafl> 
ly,  if  he  did  fpeak  them,  they  fell  very  fhort 
of  Treaibn. 

The  Managers  replied,  They  hoped  their 
Lordfhips  would  not  pafs  by  thofe  hafty  Words, 
which  were  conformable  to  his  Actions  for  ma- 
ny Years ;  and  as  to  the  Objection  of  a  fingle 
Teftimony,  feveral  Circumftances  indeed  were 
proved  by  feveral  Witneffes-,  but  they  had  all  a 
Tendency  to  the  fame  End,'  and  made  good  the 
general  Charge. 

Then  they  proceeded  to  the  26th  Article,  jrt  %6i 
which  charges  the  Earl  with  advifing  his  Ma- 
jefty to  feizs  the  Money  in  the  Mint,  and  de- 
bafe  the  Coin  ;  and  that  he  procured  1 80,000  /. 
to  be  feized  •,  and  when  the  ill  Confequences  of 
this  Conduct  were  reprefented  to  the  Lord 
Strafford,  he  faid,  the  City  had  dealt  unduti- 
fully  with  his  Majefty,  and  were  more  ready  to 
help  the  Rebels  than  the  King,  and  they  might 
thank  themfelves  for  it. 

The  Evidence  to  fupport  this  Article,  was 
Robert  Edwards,  who  depofed,  That  defiring 
the  Earl  to  be  a  Means  for  reftoring  the  Money 
that  was  feized  in  the  Mint,  he  anfwered,  if 
they  did  fpeed  amifs,  they  might  thank  them- 
felves ;  they  were  more  ready  to  hold  with 
Rebels,  than  to  give  his  Majefty  the  14000/. 
that  was  due  to  him  for  Ship-Money;  that  they 
dealt  very  unthankfully  and  undutifully  with  the 
King ;  and  though  this  feemed  a  ftrange  Bufi- 
nefs  here,  it  was  ufual  beyond  Sea,  for  People 
to  have  their  Goods  taken  from  them  by  Com- 
mand. 
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A  CRITICAL  REVIEW  of 


1 641.  Anthony  Palmer  depofed,  That  waiting  on 
^5^^- the  Earl  with  fome  other  Officers  of  the  Mint, 
to  reprefent  the  ill  Effects  of  debafing  the  Coin, 
he  was  difluaded  from  it  •,  but  he  read  Part  of  a 
Letter  from  France,  fhewing  that  the  French 
King  had  appointed  Officers  to  infpect  People's 
Books  of  Accounts  and  Eftates  there,  that  the 
King  might  know  what  to  demand  of  them ; 
and  thofe  who  refufed  to  pay  the  Sum  demand- 
ed, were  made  to  pay  it  by  Force :  And  the  De- 
ponent thought  the  Earl  mentioned  it  as  a  Pre- 
cedent for  Engldnd. 

To  this  Part  of  the  Charge,  the  Earl  anfwer- 
ed,  that  they  had  produced  no  Proof  of  his  ad- 
vifing  the  Debafing  theCoin,  or  Seizing  the  Mo- 
ney in  the  Mint }  on  the  contrary,  their  own 
WitnefTes  had  proved  that  he  agreed  not  to  de- 
bafe  the  Coin-  but  he  acknowledged  he  faid  the 
City  dealt  undutifully  by  his  Majefty,  who  re- 
ading amongft  them,  and  having  conferred  fo 
many  Favours  on  them,  yet  they  refufed  him 
the  Loan  of  100,000/.  on  good  Security; 
and  fmce  they  charged  him  chiefly  with  Words 
that  expreffed  his  Zeal  for  his.Majefty's  Service, 
he  looked  upon  it  as  an  Argument  of  his  Inno- 
cence ;  and  that  they  had  nothing  worfe  to  ac- 
cufe  him  of. 

That  he  never  had  any  thoughts  of  making  the 
Practice  in  France,  of  levying  Money  by 
Force,  a  Precedent  for  England:  And  Palmer, 
who  teftified  he  fpoke  to  that  Effect,  could  not 
remember  the  Words  •,  and  he  appealed  to  their 
Lordfhips,  if  he  ought  to  be  condemned  for 
Words,  which  the  Wrtnefs  could  not  remember 
particularly,  and  who  might  be  miftaken  in 
the  Senfe  of  them,  as  he  averred  he  was  in  this 
Cafe ;  for  the  Words  he  fpoke,  on  reading  the 
Letter  from  Paris,  were,  God  be  thanked  they 
had  a  pious  King,  that  thought  of  no  fuch  Me- 
thods, and  that  he  faid  no  more:  And  laftly, 
that  there  was  but  a  Angle  Witnefs  of  the 
Words. 

The  Managers  replied,  that  the  Lord  Straf- 
ford's retorting  upon  the  Citizens  in  that  Man- 
ner, when  they  only  defired  their  Money  out 
of  the  Mint,  was  a  great  Grievance,  and  not  to 
be  flighted ;  and  that  his  Lordfhip  had  given 
no  anfwer  to  thofe  Words,  that  the  City  was 
more  ready  to  help  the  Rebels,  than  his  Majef- 
ty. And  though  his  Lordlhip  looked  upon  it 
as  an  Argument  of  his  Innocence,  that  he  was 
only  charged  with  hafty  Words  •,  fome  Words 
might  amount  to  Treafon,  and  be  of  more  per- 
nicious Confequence  than  Actions  ;  that  his  ad- 
vifing  his  Majefty  to  bring  over  an  Army  of 
Irijh,  v/as  defiructive  both  of  King  and  People  ; 
and  while  he  incited  his  Prince  by  falfe  Insinua- 
tions, to  tyrannize  over  his  Subjects,  he  did 
not  only  abufe  his  Goodnefs  for  the  prefent,  but 
make  him  the  Inftrument  of  Ruining  their  Po- 
fterity  :  Nor  did  the  Earl  reft  in  Words,  for 
four  of  the  Aldermen  were  committed  that  very 
Day  they  gave  their  Anfwer  about  the  Loan ;  and 
it  was  eafy  to  conjecture  by  whofe  Advice  it  was 
done. 
Art.  27.  The  next  Article  they  proceeded  upon,  was 
the  27th,  which  charges  the  Earl  with  Impo- 
fing  a  Tax  of  Eightpence  a  Day,  for  the  main- 
tenance of  every  Soldier  of  the  Trained-bands, 
in  the  County  of  York. 


To  prove  this  Charge,  they  produced  a  War-  164T. 
rant  from  the  Vice-Prefident  of  York,  to  Sir  ^7  Car.  I- 
Edward  Oshorn,  reciting,  that  the  Scots  having  v^"v^°^ 
taken  New-Caftle,  and  being  on  their  March 
to  York,  he  was  required  by  his  Majefty's  fpeci- 
al  Command,  to  raife  by  the  Port  Conftable, 
or  otherwife,  twenty  Shillings  and  Eightpence 
for  each  common  Soldier  belonging  to  certain. 
Towns,  and  fend  the  fame  to  York,  to  be  deli- 
vered to  the  Colonel,  for  the  Payment  of  the 
faid  Soldiers  •,  and  Iikewife  to  charge  and  com- 
mand all,  and  every  Perfon,  who  were  to  find 
private  Arms,  to  contribute  thereto  forthwith, 
and  to  fend  the  like  Sum  to  York,  to  be  dif- 
pofed  as  aforefaid  ;  and  in  Cafe  any  of  them  re- 
fufed to  contribute,  he  was  commanded  to  cer- 
tify the  Names  of  fuch  Refufers *  that  they  might 
be  brought  to  York  to  ferve  in  Perfon,  and  be 
feverely  punifhed,  according  to  the  Quality  of 
fo  high  an  Offence  -,  feeing  the  Safety  of  his  Ma- 
jefty's Perfon,  and  the  Safety  of  the  Kingdom, 
depended  on  it  -,  and  this  he  was  not  to  fail  ex- 
ercifing,  on  Peril  of  his  Life. 

Sir  Henry  Cholmley  depofed,  That  he  heard 
the  Lord  Strafford  fay,  in  the  Prefence- Cham- 
ber at  York,  it  had  always  been  the  Cuftom, 
that  the  private  Men  fhould  ferve  in  Perfon,  or 
maintain  the  Charge  of  thofe  that  ferved  for 
them  ;  and  addreffing  himfelf  to  his  Majefty, 
added,  Sir,  if  you  pleafe,  Mr.  Vice-Prefident 
may  fend  out  Warrants  to  that  Purpofe. 

William  Dowfen  depofed,  That  Mr.  Yaworth, 
Serjeant-Major  to  Sir  William  Pennyman,  came 
with  four  Mufqueteers  to  the  Lordfhip  of  Egton, 
and  gave  a  Warrant  to  the  Conftables  for  col- 
lecting the  Money  afiefied-,  and  that  the  Muf- 
queteers went  with  the.  Conftables  from  Place  to 
Place  to  levy  the  Money  •  ,and  that  the  Depo- 
nent was  forced  to  ferve  in  Perfon  in  Sir  Wil- 
liam Pennymarf%  Regiment,  becaufe  he  did  not 
pay  the  Sum  required. 

Sir  William  Ingram  depofed,  that  the  Lord 
Strafford  faid,  the  private  Men  muft  maintain 
their  Soldiers  after  the  Rate  of  Eight-pence  a 
Day  ;  and  if  they  did  not,  he  would  commit 
them,  and  it  fhould  be  raifed  out  of  their  E- 
ftates :  That  the  Earl  ordered  the  Deponent  to? 
fpeak  to  the  Conftables  to  make  the  AfTefT- 
mentsj  and  if  any  refufed  to  pay  the  Eight- 
pence  a  Day,  he  would  have  them  know  they 
were  guilty  of  little  lefs  than  Treafon. 

Sir  Henry  Griffin  depofed,  That  the  Lord 
Strafford  granted  Warrants  to  the  Conftables, 
for  levying  the  Arrears  of  a  Month's  Pay 
for  his  Regiment,  and  it  was  paid  thereupon : 
But  it  being  demanded,  if  it  were  not  paid  vo- 
luntarily, he  anfwered,  it  might  for  ought  he 
knew. 

And  becaufe  the  Lord  Strafford  had  faid, 
That  the  Gentlemen  of  the  County  themfelves 
agreed,  that  the  Money  for  the  Militia  fhould 
be  raifed  in  this  Manner }  they  brought  three 
or  four  Gentlemen,  who  depofed,  that  they  did 
not  agree  to  it,  becaufe  the  Lord  Strafford  re- 
fufed to  prefent  their  Petition  for  calling  a  Par- 
liament. 

The  Earl  anfwered,  that  he  did  not  approve  of 
the  Claufe  in  their  Petition  for  calling  a  Parlia- 
ment, becaufe  he  knew  the  King  intended  to  call 
one  before,  with  which  he  had  acquainted  the  Gen- 
tlemen 
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1 64. 1.  tlemen  before  ;  and  he  thought  it  improper  the 
t7Car.  I.  King  fhould  be  prefled  to  it,  when  it  was  an 
<^v^'  Act  of  his  own  mere  Grace :  That  the  Tax 
was  levied  by  their  own  Confent;  and  of  two 
or  three  hundred  Gentlemen  that  were  prefent, 
not  above  three  or  four  diffented  from  it,  and 
thole  were  the  Perfons  that  had  been  examined 
before  their  Lordfhips. 

Then  Sir  Paul  Neal  was  called,  who  depofed, 
That  it  was  agreed  by  the  County  to  advance  the 
Month's  Pay,  or  Eight-pence  a  Day,  with  which 
the  Earl  was  charged  with  levying  by  his  own 
Authority  ;  that  there  were  two  hundred  Gentle- 
men in  the  Town-Hall  of  York  at  that  Time, 
and  he  believed  not  above  four  or  five  diffented  \ 
but  he  could  fwear  there  were  not  above  half  a 
Score  negative  Voices.  Sir ■  EdwardOsborne  de- 
pofed to  the  fame  Effect,  adding,  that  they  all 
attended  the  Earl  when  he  delivered  the  Meffage 
to  his  Majefty,  offering  to  advance  a  Month's 
Pay ;  and  that  he  thought  there  might  be 
three  hundred  in  the  Hall  when  the  Meffage 
was  agreed  on. 

Sir  William  Pennnyman  and  Sir  William  Savile 
confirmed  the  Teftimony  of  the  former,  and 
added,  that  in  that  Part  of  the  Country  where 
they  lived,  it  was  cheerfully  paid,  and  no  Com- 
plaint made  j  and  Sir  Edward  Osborne  faid,  he 
knew  of  no  forceible  Means  ufed :  Others  con- 
firmed this,  and  faid,  if  there  were  any  Dif- 
ferences about  it,  it  was  where  the  People 
thought  themfelves  affeffed  above  their  Pro- 
portion. 

Then  his  Lordfhip  obferved,  that  as  to  the 
Warrant  that  had  been  produced  for  levying 
this  Money,  directed  to  Sir  Edward  Osborne, 
wherein  the  Money  was  ordered  to  be  paid  on 
Peril  of  their  Lives,  he  declared  he  never  if- 
fued  any  fuch  Warrant  •,  and  unlefs  they  pro- 
duced fuch  a  one  under  his  Hand,  he  hoped 
their  Lordfhips  would  acquit  him  of  it:  That 
the  Money  was,  in  Truth,  voluntarily  offered  and 
paid,  and  no  Force  ufedj  and  fince  no  fuch 
Warrant  appeared  to  be  iffued  by  him, 
he  thought  he  mull  be  adjudged  clear  of  the 
Matter  charged  in  this  Article. 

He  obferved  farther,  That  his  Commiflion 
would  bear  him  out,  if  he  had  no  other  Autho- 
rity, for  what  he  did  ;  for  by  that  he  was  em- 
powered to  command  all  Lieutenants  and  De- 
puty-Lieutenants, to  fend  out  fuch  able-bodied 
Men  for  the  War  as  he  fhould  appoint,  fuffi- 
ciently  armed 


The  Managers  replied,    That  if  a  Majority   1641- 
of  the  Gentlemen  did  agree  to  raife  a  Month's  "7  Car.  I. 
Pay,  they  could  not  lay  a  Tax  upon  the  reft  ^^"V^ 
of   the  County,    or  bind  thofe  that  diffented : 
That  the  raifing  Money  by  fuch  Warrants  was 
not  legal,   much   lefs  the  levying   Money  by 
Force. 

That  his  Lordfhip's  Commiflion  gave  him 
no  Power  to  levy  Money,  nor  was  the  Statute 
he  mentioned  to  his  Purpofe  •,  for  That  only  faid, 
when  Men  were  doing  their  Duty,  according 
to  their  Allegiance^  they  fhould  not  be  attaint- 
ed of  Treafon  :  But  this  did  not  juftify  the  le- 
vying of  Money  on  the  Subject  in  an  unlawful 
Way,  nor  did  the  Warrants  require  the  Subject 
to  ferve  or  pay  Money  in  Lieu  of  it  ;  but  if 
they  refufed  to  pay  fuch  a  Sum  of  Money,  then 
they  were  obliged  to  ferve. 

And  though  the  Lord  Strafford  objected  that 
the  Warrants  did  not  concern  him,  becaufe  they 
were  not  under  his  Hand  *  it  appeared  they 
were  under  the  Hand  of  the  Vice-Prefident, 
who  was  fuppofed  to  have  a  Warrant  from 
him. 

That  this  Juftification  of  the  Prifoner's,  in  the 
Face  of  the  Parliament,  was  fufficient  to  condemn 
him :  To  fay,  becaufe  he  was  Lieutenant-Ge- 
neral  of  the  Army,  he  might  iffue  his  War- 
rants, and  tax  the  Subject,  was  to  affume  a 
Parliamentary  Power,  without  which  no  Tax 

could  be  laid. Here  the  Earl  interrupted 

the  Manager,  and  faid,  the  commanding  Men 
to  perform  their  Duty  in  Defence  of  their  King 
and  Country,  was  very  different  from  a  Power 
of  impofing  Taxes,  which  he  never  pretend- 
ed to. 

The  Managers  replied,  he  had  maintained, 
that  by  the  Authority  of  his  Commiffion  he 
could  juftify  what  he  had  done :  That  he  gave 
Warrants  to  levy  Money,  which  was  levied  by 
Force;  and  confequently  he  had  affumed  a 
Power  of  levying  Money  by  Force :  That  it 
did  not  follow,  becaufe  a  Man  was  bound  to 
ferve  in  Perfon,  therefore  Money  might  be  re- 
quired of  him  ;  and  if  he  refufed  it,  he  muft 
be  forced  into  the  Service,  on  pain  of  Death, 
according  to  the  Tenor  of  Sir Edward  Osborne's 


Warrant. 

The  Managers  not  thinking  fit  to  fay  z.ny<TheM<mfa 
thing  to  the  28th  Article,  (and  having  dropped  gen  drop 
feveral  others  before,)  the  12th  of  April  was  ap--^^. 

I  pointed  for  fumming  up  the  Evidence  on  both 
Sides  }  when  the  Peers  being  affembled,  and 
the  Earl  brought  to  the  Bar,  the  Lord  High 
-  Steward  directed  him  to  fum  up  the  Charge  and 
his  Defence  as  clearly  and  fuccinctly  as  he  could. 
Whereupon  the  Earl  addreffed  himfelf,  to 
recapitulate  what  had  been  offered  on  either 
Side  :  But  Rujhworth  has  thought  fit  to  give  ua 
only  an  Abftract  of  this  Speech  in  his  Defence  -, 
though  he  omitted  nothing  that  was  faid  or  fug-' 
gefted  on  the  other  Side  againft  him. 

It  is  needlefs  to  mention  any  thing  of  this 
Recapitulation  on  either  Side,  which  has  been 
faid  before,  becaufe  the  Reader  may  turn  back, 
and  have  Recourfe  to  the  Evidence  and  Argu- 
ments ;  but  if  there  be  any  Remarks  or  Obfer- 
vations  that  have  not  been  made  already,  it  may 
be  proper  to  touch  upon  them. 

The  Earl  obferved  that,  in  the  Management 
of  this  Caufe,  the  Managers  had  averred,  that 

feveral 


found  it  for  their  Eafe,  they  might  be  at  the 
Charge  of  fending  others,  and  not  ferve  in  Per- 
fon themfelves;  and  his  Commiffion  indemni- 
fied him  for  what  he  fhould  do  in  the  Premifes  ; 
However,  if  he  had  erred  in  the  Execution  of 
his  Commiffion,  he  was  juftified  by  the  Statute 
of  11  Hen.  VII.  cap.  1.  which  declared,  that  it 
was  againft  Law  and  Confcience,  that  Perfons 
executing  the  King's  Commands  in  Time  of 
War,  fhould  lofe  or  forfeit  any  Thing  ;  and 
therefore  enacted,  that  all  who  ferved  the  King 
in  his  Wars,  fhould  not,  for  fo  doing  their 
Duty,  be  profecuted  for  Treafon,  or  any  other 
Offence,  whereby  they  fhould  forfeit  Lands 
or  Goods ;  but  fhould  be  utterly  difcharged  from 
all  Vexation,  cjtV. 
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A  CRITICAL  REVIEW  of 


nothing 


T<54i-    feveral  Articles  were  fully  proved,  of  which  no 

\lr^>J  manner  of  Proof  had  been  made. 

*the  Earl       That  as  they  went  on,  Article  by  Article,  the 

fumsupthe  Managers  had  admitted  that  none  of  them  were 

Evidence,   Treafon  fingly  ;  bur  urged  that  every  one  con- 

Inettuon'  ^uce<^ t0  PrGve  theTreafon  they  charged  him  with : 

eitberSide.  But  he  had  watched  all  along  to  the  laft,  to  fee 

if  he  could  find  that  poifoned  Arrow  that  fnould 

envenom  all  the  reft  •,  that  deadly  Cup  of  Wine 

that  mould  intoxicate  •   a  few  alledged  Incon- 

veniericies  and  Mifdemeanors, '  to  run  them  up 

to  High-Treafon  ;  but  could  difcover 

of  this  kind. 

It  feemed  ftrange  to  him  that,  fince  there 
were  fuch  effential  Differences  between  Mifde- 
meanors, Felonies,  and  Treafons,  any  Num- 
ber of  Mifdemeanors  mould  make  a  Felony, 
Or  an  hundred  Felonies  make  a  Treafon. 

That  many  Things  had  been  urged  againft 
him,  as  conducing  to  Treafon  ;  but,  unlefs  it 
appeared  that  fome  Treafon  had  been  actually 
committed,  this  could  not  effect  him. 

That  the  Managers  endeavoured  to  fhew, 
there  were  tv/o  Sorts  of  Treafon  ;  namely, 
Treafon  by  the  Statute,  and  Treafon  by  the 
Common  Law,  and  that  the  latter  were  con- 
ftructive  and  arbitrary  Treafons ;  but  conftruc- 
tive  Treafons,  he  obferved,  had  been  a  great 
while  Strangers  to  this  Commonwealth  ;  and* 
he  trufted,  by  their  Lordfhips  Wifdom  and 
Juftice,  would  be  fo  ftill. 

Then  his  Lordfhip,  having  gone  through  the 
twenty-eight  Articles,  and  the  Evidence  on  both 
Sides,  with  the  Obfervations  that  had  been 
made  on  them  ;  faid,  He  did  not  find  that  ei- 
ther the  Statute  or  Common  Law  had  declared 
an  Endeavour  to  fubvert  the  funda?nental  Laws 
to  be  High-Treafon  ;  or  that  thofe  Things  were 
Treafon  accumulatively,  that  were  not  fo  apart ; 
and  he  thought  it  very  hard,  his  Life  and  Honour 
fhould  be  brought  in  Queftion  on  a  Law  that 
was  not  extant,  and  which  no  Man  could  fhew  • 
concluding,  according  to  Rufhworth,  in  thefe 
Words :  "  Jefu !  my  Lords,  where  has  this 
"  Fire  lain  all  this  while,  fo  many  hundred 
"  Years  together,  that  no  Smoke  mould  ap- 
"  pear,  till  it  burft  out  now,  to  confume  me 
"  and  my  Children  :  Hard  it  is !  extreme  hard, 
"  in  my  Opinion,  that  the  Punifhment  fhould 
"■  precede  the  Promulgation  of  the  Law:  That 
"  I  mould  be  punifhed  by  a  Law  fubfequent  to 
"  the  Act  done.  I  moft  humbly  befeech  your 
"  Lordfhips,  take  that  into  Confederation  ;  for 
**  certainly  it  were  better  a  great  deal  to  live 
™  under  no  Law  but  the  Will  of  Man,  and 
"  conform  ourfelves  in  human  Wifdom  as  well 
"  as  we  can,  and  to  comply  with  that  Will, 
«'  than  to  live  under  the  Protection  of  a  Law, 
*'  as  we  think ;  and  then  a  Law  be  made  to 
*'  punifh  us  for  a  Crime  precedent  to  that  Law  : 
"  I  conceive  no  Man  living  can  be  fafe,  if 
«*  that  is  to  be  admitted:  Where  no  Token, 
"  no  Admonition  is  given,  to  beware  of  the 
"  Offence,  what  human  Prudence  can  prevent 

"  a  Man's  Deftruction,  and  that  inftantly  ? 

"  May  your  Lordfhips  have  that  Regard  for 
"  the  Peerage  of  England,  as  never  to  fuffer 
"  yourfelves  to  be  put  upon  thofe  moot  Points, 
"  upon  fuch  Conftruftions  and  Interpretations 
"<<  as  thefe  are,  when  the  Law  is  not  clear  or 
"  known. If  there  muft  be  a   Trial   of 


Wits,  I  befeech  your  Lordfhips  the  Subject     i64t' 

may  be  of  fomething  elfe  than  of  your  Lives  ll  Car'  *' 

and  Honours:    It  will  be  your  Lordfhips  K-r^/^J 

Wifdom  to  caft  from  you  thofe  bloody  and 

:  myfterious  Volumes  of  conftruclive  and  ar- 

■  bitrary  Treafons,    and  to  betake    yourfelves 

;  to  the  plain  Letter  of  the  Statute,  which  tells 

;  you  where  the  Crime  is,  that  fo  you  may  a- 

;  void  it:     And  let  us   not,    my  Lords,  be 

'•  ambitious  to  be  more  learned,  in  thofe  kill- 

;  ing  Arts,  than  our  Forefathers  were.     My 

:  Lords,  it  is  now  full  two  hundred  and  forty 

;  Years  fince  any  Man  has  been  touched  to 

;  this  Height  upon  this  Crime,  till  I  was  fin- 

:  gled  out :   Let  us  be  content  with  what  our 

;  Forefathers  left  us,    and    not  awake    thofe 

:  fleepy  Lions  to  our  own  Deftruction,    by 

;  raifing  up  a  Company  of  Records,  that  have 

;  lain  fo  many  Ages  by  the  Walls,  forgotten 

and  neglected. 

"  My  Lords,  it  troubles  me  extremely,  to 
reflect  that  my  Misfortunes  may  be  made  a 
Precedent  to  the  Difadvantage  of  the  whole 
Kingdom  :  I  befeech  your  Lordfhips,  there- 
fore, to  confider  my  particular  Cafe,  that 
you  do  not,  through  me,  wound  the  Intereft 
of  the  Commonwealth ;  for  though  the  Gen- 
tlemen Managers  fay  they  fpeak  for  the  Com- 
monwealth, I  believe  in  this  Particular  I 
fpeak  for  the  Commonwealth  too  ;  and  that 
the  Miferies  that  will  follow  upon  this  will 
be  fuch,  that  in  a  few  Years  it  will  come  to 
that  which  is  expreffed  in  the  Act  of  Hen- 
ry IV:  That  no  Man  will  know  what  to  do,  or 
what  to  fay. 

"  Do  not,  my  Lords,  put  thofe  Difficulties 
on  the  Minifters,  but  that  they  may,  with 
Cheerfulnefs,  ferve  the  King  and  the  State  ; 
left  it  come  to  this,  That  no  Man  will  med- 
dle with  Affairs  of  State  that  hath  Wifdom, 
and  Honour,  and  Fortune  to  lofe. 
*'  I  have  troubled  your  Lordfhips  longer 
than  I  fhould  have  done,  were  it  not  for 
the  Intereft  of  thofe  Pledges  that  a  Saint  in 
Heaven   left  me.   .  I  would   be   loth,    my 

Lords, ■  [  Here  he  wept,   and  paufed.  1 

What  I  forfeit  for  myfelf  is  nothing  ;  but  1 
confefs,  that  my  Indifcretion  fhould  forfeit 
for  them,  it  wounds  me  very  deeply.  Par- 
don my  Infirmity  ;  fomething  I  fnould  have 
"  faid,  but  I  fee  I  fhall  not  be  able.  And  now, 
"  myLords,  for  myfelf,  I  thank  God,  I  have  been 
tc  taught,  that  the  Afflictions  of  this  prefent 
"  Life  are  not  to  be  compared  with  that  eter- 
"  nal  Weight  of  Glory  that  fhall  be  revealed 
"  hereafter.  And  fo  my  Lords,  with  all  Hu- 
"  mility  and  Tranquility  of  Mind,  I  fubmit 
"  -myfelf  ciearly  and  freely  to  your  Judgments; 
"  and,  whether  that  righteous  Judgment  fhall 
"  be  to  Life  or  Death, 

Te  Deum  laudamus:  Te  Dominum 
confitemur. 

To  this  Speech  of  the  Earl's,  Mr.  Glynn,  the  tfheMana- 
Manager,    replied,    that    notwithstanding    his  gmfum 
Lordfhip  had  often  obferved  that  many  of  the  "P  the  &e~ 
Articles  were  proved  but  by  one  Witnefs,  and  ^J[ 
that  the  Statute  of  Ed.  VI.   required  two,    this 
was  a  Fallacy,  known  to  his  own  Breaft ;    for 
the  Treafon  laid  to  his  Charge  was,  The  fubvert- 
ing  the  Laws  j  and  though  fome  one  Fact  might 

be 
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be  proved  only  by  one  Witnefi ;  yet  put  the 
WitnelTes  together,  and  there  were  an  Hun- 
dred to  the  whole,  which  abundantly  fatisfied 
the  Intention  of  the  Statute.  That  his  Lord- 
fhip had  afpened  the  Managers,  by  faying 
they  had  affirmed  Things  to  be  proved  which 
were  not  proved  ;  but  they  fhould  retort  upon 
him,  That  he  had  been  that  Day  guilty  in  the 
higheft  Degree,  of  what  he  moft  unjuftly  laid 
to  their  Charge. 

As  to  his  Lordfhip's  Objection,  that  there 
had  been  no  Treafon  committed  :  The  very 
Intention  of  killing  the  King  was  Treafon,  and 
it  was  the  Intention  of  the  Death  of  the  Law 
that  was  in  Queftion,  it  had  been  too  late 
to  queftion  him  after  the  Law  had  been  actu- 
ally killed.  The  Law  could  not  have  adjudged 
him  guilty  of  Treafon,  when  the  Law  itfelf 
had  been  fubverted.  That  Guy  Faux  had  a 
fairer  Excufe  than  my  Lord  Strafford,  for  he 
only  difcovered  Intentions  of  blowing  up  the 
King  and  State  ■>  but  his  Lordfhip  by  his  Coun- 
cils and  Actions  had  exprelled  a  Defign  of  de- 
ftroying  the  whole  Kingdom,  and  the  King's 
Claim  by  Law,  and  by  Defcent.  {And,  ha- 
ving fummed  up  the  Evidence  for  the  Commons 3 
he /aid J  If  this  Lion,  now  he  is  chained  and 
muzzled,  and  under  a  Profecution  for  High- 
Treafon,  would  dare  to  vent  fuch  Language, 
and  exprefs  fo  much  Malignity,  as  he  had 
done  in  his  Defence,  how  would  he  deftroy  if 
he  was  unchained  ?  The  Lord  Strafford  was 
queftioned  for  High-Treafbn,  in  going  about 
to  fubvert  the  Laws  of  both  Kingdoms,  in 
Defence  whereof  their  Lordfhips  noble  An- 
ceftors  had  fpent  their  Blood  ^  and  as  they 
were  the  Sons  of  thofe  Fathers,  and  the  fame 
noble  Blood  run  in  their  Veins,  he  was  confi- 
dent they  would  not  think  that  Man  fit  to 
live,  who  would  deftroy  that  which  protected 
their  Lives,  Liberties,  and  Eftates. 

That  their  Lordfhips  had  the  Complaints  of 
three  Kingdoms  prefented  before  them  againft 
this  great  Man,  whereby  they  might  obferve 
a  mighty  Storm  wasraifed,  that  threatned  their 
Ruin  and  Deftruction :  That  the  Commons 
had  difcovered  this  Jonas  who  occafioned  the 
Tempeft,  and  as  much  as  in  them  lay  would 
difcharge  their  Confciences,  and  throw  him 
out  of  the  Ship  to  allay  the  Tempeft  ;  and 
they  expected,  and  were  confident  their  Lord- 
fhips would  finifh  the  Work,  and  that  with 
Expedition,  left  by  the  Continuance  of  the 
Storm,  the  Ship,  Tackling  and  Mariners,  both 
Church  and  Common- Wealth,  fhould  be  ruined 
and  deftroy  ed. 

Mr.  Pym,  another  of  the  Managers  (ufually 
ftiled  in  thofe  Days  King  Pym,  from  his  In- 
fluence on  that  Factious  Houfe  of  Commons, 
and  the  Mob)  feconded  Mr.  Glynn,  and  a- 
verred  that  it  was  clearly  proved,  the  Earl 
of  Strafford  had  endeavoured,  by  his  Words, 
Actions,  and  Councils,  to  fubvert  the  funda- 
mental Laws  of  England  and  Ireland,  and  in- 
troduce an  arbitrary  and  tyrannical  Govern- 
ment :  That  this  was  the  envenomed  Arrow 
for  which  he  enquired  ;  this  was  the  intoxi- 
cating Cup  that  had  tainted  his  Judgment,  and 
poifoned  his  Heart  ;  and  from  thence  was  in- 
iufed  that  fpecifical  Difference  which  turned  his 
Speeches,  Actions,  and  Councils  into  Treafon, 
N°   7. 


not  Cumulative,  as  his  Lordfhip  expreffed  it,  l64J- 
as  if  many  Mifdemeanors  could  make  one*l~^«/ 
Treafon,  but  formally  and  effentially  ;  for  it 
was  the  End  that  made  the  fpecifick  Diffe- 
rence :  Even  indifferent  Words  and  Actions 
might  be  Treafon,  being  done  and  fpoken 
with  a  treafbnable  Intention. 

Then  he  fhewed  the  great  Benefits  both  the 
King  and  the  Subject  received  from  the  Laws, 
and  the  Milchiefs  that  would  follow  from  that 
Subverfion  of  them,  which  the  Earl  had  con- 
fpired,  and  endeavoured  to  bring  about :  That 
as  to  the  Earl's  Objection,  that  he  ought  not 
to  be  queftioned  for  what  he  had  advifed  as  a 
Privy-Counfellor,  according  to  his  Confciencc ; 
his  being  a  Privy-Counfellor  made  his  Fault 
the  more  heinous,  as  being  committed  againft 
fb  great  a  Truft,  and  endeavouring,  under  the 
Character  of  a  Privy-Counfellor,  to  infect  and 
poifbn  his  Majefty  with  fuch  wicked  Princi- 
ples and  Defigns. 

As  to  that  other  Plea,  That  whatever  he 
had  faid  was  with  a  good  Intention :  Where 
the  Matters  propounded  were  Evil  in  their 
own  Nature,  as  thefe  were,  they  could  never 
be  juftified  by  any  Intentions :  And  as  to 
what  he  had  urged  of  the  Neceffity  of  the 
Cafe  ;  if  there  was  a  Neceffity,  it  was  of  his 
own  making  :  He  had  brought  the  King  un- 
der this  Neceffity,  and  muft  not  make  that  a 
Ground  of  his  Juftification,  which  aggravated 
his  Offence  :  That  though  he  alledged  they  had 
proved  nothing  but  Words,  and  no  Effect  fol- 
lowed, the  miferable  Diftempers  into  which 
he  had  brought  all  the  three  Kingdoms,  was  a 
fufficient  Evidence  of  the  mifchievous  Effects 
of  his  Councils  :  That  to  alter  the  Frame  and 
Conftitution  of  Government  was  Treafon  in 
any  State ;  and  the  Laws  would  be  very  de- 
fective, if  they  had  not  a  Power  to  fecure  and 
preferve  themfelves. 

That  Life,  Honour,  and  Eftate,  it  was  true, 
were  all  forfeited  by  Treafon  ;  but  this  Pri- 
fbner  had  committed  fb  many  Treafbns,  that, 
though  he  paid  all  thefe  Forfeitures,  he  would 
ftill  remain  a  Debtor  to  the  State  :  And  no- 
thing could  be  more  equal  than  that  he  fhould 
perifh  by  the  Juftice  of  that  Law  he  would 
have  fubverted.  Neither  was  this  a  new  way 
of  Blood,  but  this  Law  might  be  traced  to  the 
very  Original  of  the  Kingdom.  If,  as  he  al- 
ledged, it  had  not  been  put  in  Execution  thefe 
Two  Hundred  and  Forty  Years,  it  was  becaufe, 
in  all  that  Time,  there  had  not  been  found  a 
Man  bold  enough  to  commit  fuch  Crimes  as 
thefe. 

Then  Mr.   Lane,  Attorney-General  to  the^.LaneV 
Prince,  being  permitted  to  argue  the  Points  dLAtgumtnt 
Law   in  behalf  of  the  Earl  of  Strafford,  ob~i'oriheE^ 
ferved,  That  it  was  admitted  the  Earl  was  not^r^w" 
within  the  Letter  of  the  Statute  of  25  Ed.lll. 
and  proceeded  to  fhew  that  he  was  not  within 
the  Meaning  of  it;  for  that,  1.  It  was  a  De- 
clarative Law,  and  fuch  were  not  to  be  taken 
by  Confequence,  Equity,  or  Conftruction,  but 
by  the  Letter  only ;  and,  1.  It  was  a  Penal 
Law,  and  if  their  Grounds  (as  yet  unque- 
ftioned)  held  good,  fuch  Laws  admitted  of  no 
Conftructions  or  Inferences :  That  by  the  Sta- 
tute of  21  Edit;.  III.  it  was  made  Treafon  for 
a  Servant  to  kill  his  Mafter  -3  and  in  the  23d 
C  c  c  of 
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of  the  fame  Reign,  one  was  profecuted  for 
'  Treafbn,  in  killing  his  Father,  grounded  on 
that  Argument,  a  major e  ad  minus ,  but  it 
was  refblved  that  it  could  not  be  Treafbn,  be- 
caufe  the  25th  of  Edw.  III.  had  fpecified 
what  Fads  mould  be  Treafbn,  fince  which 
nothing  could  be  conftrued  Treafon  that  was 
not  fb  by  the  Letter  of  that  A<5t. 

That  one  or  more  Acts  of  Injuftice  could  in 
no  Senfe  be  termed  a  Subverfion  of  the  Laws  ; 
for,  if  fo,  we  might  have  as  many  Traytors  as 
Judges,  thefe  being  all  Men  fubjecT:  to  Error, 
and  might  one  Time  or  other  have  given  er- 
roneous Judgments. 

That  in  the  28th  of  Hen.  VI.  John  de  la 
Pole,  Duke  of  Suffolk,  was  charged  by  the 
Houfe  of  Commons  with  Articles  of  High- 
Treafbn,not  unlike  thefe ;  as  that  he  had  given 
bad  Advice,  that  he  had  debafed  the  Coin, 
feffed  Men  of  War,  made  fummary  Decrees, 
impofed  Taxes,  corrupted  the  Fountains  of 
Juftice,  perfuaded  the  King  to  an  unneceffary 
War,  and  to  relinquifh  Anjou  ;  but  thefe  Ar- 
ticles being  debated  by  the  Lords,  they  re- 
fblved they  were  Felony,  but  not  Treafbn  : 
Another  Perfbn  was  charged  with  fubverting 
the  Laws  in  the  Reign  of  Hen.  VIII.  and  it 
was  held  not  to  be  Treafbn  3  and  this  was  the 
Cafe  alfb  of  Richard  Larkes. 

Nor  was  the  Earl  charged  here  with  fubvert- 
ing the  Fundamental  Laws,  but  with  an  Inten- 
tion to  fubvert  them  3  and  an  Intention  was 
only  Treafbn,  when  the  Life  of  the  King,  or 
Queen,  or  of  their  Children,  was  defigned  : 
In  other  Treafons,  the  Fa<5t  muft  be  actually 
committed,  as  well  as  intended,  by  the  25th 
of  Edw.  III.  as  killing  the  Chancellor,  Coun- 
terfeiting the  Broad  SeaJ,  the  Coin,  i3c. 

And  if  fuch  an  Intention  was  not  Treafbn 
by  the  Statute,  fo  neither  was  it  by  the  Com- 
mon Law  j  for  all  Treafons  were  abolifhed 
which  were  not  fpecified  in  the  2.5  Edw.lll. 
and  this  was  not  to  be  found  in  that  Statute. 

As  to  the  Saving  in  this  Statute,  that  re- 
ferved  a  Power  to  the  Parliament  to  declare 
what  fhould  be  Treafon  for  the  Time  to  come : 
That  Provifb  was  repealed  by  a  Statute  made 
in  the  Reign  of  Hen.  IV.  and  it  was  further 
enacted  thereby,  That  nothing  fhould  be 
deemed  Treafbn,  but  what  was  literally  con- 
tained in  the  25th  of  Edw.  III.  whereupon 
the  Record  fays,  there  was  great  Joy  at  the 
making  this  Act ;  for  the  drawn  Sword,  hang- 
ing over  every  Man's  Head  by  this  flender 
Thread  of  a  Confequence  or  Illation,  was  re- 
moved by  that  Act.  And  by  the  Statute  of 
the  ift  of  Mary  alfb  it  is  declared,  That  none 
fhall  be  punifhed  in  Life  or  Eftate  as  a  Tray  tor, 
but  for  a  Crime  contained  in  the  25th  of 
Edw.lll.  and  no  Mention  is  there  made  of  the 
Salvo.  That  the  Earl  of  Northumberland's 
Cafe,  in  the  Reign  of  Hen.  IV.  came  the  near- 
eft  to  this  j  and  that  was  declared  to  be  but 
Felony,  though  it  would  have  been  conftrued 
Treafon,  if  it  had  not  been  for  the  Statute  of 
1  Hen.  IV.  whereby  that  Provifb  was  repealed. 
And  he  was  confident,  fince  that  Act  not  one 
Man  had  ever  been  declared  a  Traytor,  either 
by  the  King  or  Parliament,  except  it  were  up- 
on the  25  Edw.  Ill  or  fome  other  Statute  li- 
terally and  declaratively  taken. 


The   Trial   being  over,    and  the  Faction     1641. 
pretty  well  affured  that  a  Majority  of  the  Lords  l~  Car"  T* 
were  of  Opinion,  that  there  was  no  Treafon  in  q^r^ 
the  Articles  preferred  by  the  Commons,  and  mow  wg- 
that  the  Earl  was  in  a  fair  way  cf  being  ac-  liii  i0  de~ 


7i,  r.  ad 

Judgmtntt 


on  this  Oc- 


quitted  by  his  Peers,  they  did  not  think  fit  to 
rely   on    their    Judgment,    but  immediately 
brought  a  Bill  into  the  Houfe  of  Commons,  to  and  bring 
attaint  the  Earl   of  High-Treafbn,  being  xz-inaBtllof 
folved,  if  there  was  no  Law  in  being  that  would  AUatr,der- 
deftroy  him,  they  would  make  a  Law  on  Pur- 
pofe,  and  force  the  Royal  Affent  to  it,  as  well 
as   the  Compliance   of  the  Upper  Houfe,  by 
their  Rebellious  Mob. 

Upon  bringing  in  the  Bill  of  Attainder,  the  Lord  Dig- 
Lord  Digby,  who  had  been  one  of  the  Ma-V'^*"* 
nagers  of  the  Commons,  being  now  fully  con- ' 
vinced  of  the  Malice  and  Fury  with  which 
this  Profecution  was  carried  on,  made  a  Speech 
upon  the  Occafion,  wherein  hefaid,  He  muft 
put  the  Houfe  in  Mind  of  the  Difference  be- 
tween Profecutors  and  Judges  ;  haw  unbe- 
coming that  Fervour  was  in  them,  now  they 
were  Judges ,  which  perhaps  might  be  com- 
mendable in  them  as  Profecutors :  That  it  was 
honeft  and  noble  to  be  zealous  for  the  Difco- 
very  of  Truth  ;  but  when  that  was  brought  to 
Light,  their  Judgment  thereupon  ought  to  be 
calm  and  cautious  :  That  the  Grounds  on 
which  he  delivered  his  Opinion  to  the  Houfe, 
that  the  Earl  ought  to  be  profecuted  for  High- 
Treafbn,  were  vanifhed  ,  and,  for  that  Reafon, 
he  begged  Leave  to  alter  his  Opinion. 

Before  he  gave  his  Content  to  the  Accufa- 
tion,  he  was  affured  it  would  be  proved,  that 
the  Earl  had  advifed  the  King  to  employ  the 
Army  of  Ireland  to  reduce  England.  That 
Mr.  Secretary  Vane's  Notes,  from  which  this 
was  faid  to  be  proved,  appeared  to  be  but  dis- 
jointed Fragments,  which  no  Man  could  make 
any  thing  of:  And'none  of  the  Council,  but 
Sir  H.  Vane,  heard  any  fuch  Words,  and  he 
varied  in  his  Teftimony.  That  the  firft  Time 
the  Secretary  was  examined,  concerning  the 
Army  in  Ireland,  he  fajd  pofitively,  /  can  not 
charge  him  with  tfhat  3  and  being  examined 
another  Time,  he  anfwered,  J  can  fay  nothing 
to  That.  And  yet  at  a  third  Examination  he 
depofed,  that  the  Earl  of  Strafford  faid  to  the 
King,  Ton  ha<ve  an  Army  in  Ireland,  which  yon 
may  employ  here  to  reduce  this  Kingdom.  Thefe 
Circumftances  induced  his  Lordfhip  to  difcard 
that  Grand  Article,  concerning  his  defperate 
Advice  to  the  King,  of  employing  the  Irijb 
Army  to  reduce  England. 

Had  this  been  proved,  he  could  have  con- 
demned the  Earl  with  Innocence,  as  he  had 
profecuted  him  with  Earneftnefs .•  but,  as  the 
Cafe  ftood,  he  could  not  fatisfy  his  Confcience 
in  doing  it. 

That  this  Defign  of  Force  not  appearing, 
his  other  wicked  Practices  could  not  amount 
to  fb  high  a  Crime  ,  there  were  more  natural 
Sources  to  derive  his  other  Crimes  from,  than 
a  Defire  of  bringing  in  Tyranny  to  enflave 
them  and  his  own  Pofterity,  namely,  Pride, 
Revenge,  Avarice,  PafTion,  and  Infolence  of 
Nature  3  but,  had  this  of  the  Irifh  Army  been 
proved,  it  would  have  diffufed  a  Complexion 
of  Treafon  over  all. 

That 
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1641.  That  his  Crimes  might  perhaps  render  him 
17  Car.  I.  worthjer  t0  die  than  many  Tray  tors :  And 
>-/^r^  there  might  be  Reafbn  to  Enact  they  mould 
be  Treaibn  for  the  future  :  But  God  forbid 
he  mould  give  Judgment  of  Death  on  any 
Man,  and  ruin  his  Pofterity,  upon  a  Law 
made  a  pofteriori. 

The  Parliament  had  a  judicial  and  a  legi- 
slative Power  ;  the  MeaSure  of  the  one  was 
what  was  legally  Tuft,  of  the  other,  what  was 
prudentially  and  politically  fit  for  the  Good 
and  Preservation  of  the  whole  -,  but  theSe  were 
not  to  be  confounded  in  Judgment  :  They 
rauft  not  piece  up  want  of  Legality  with  Mat- 
ter of  Convenience.  Befides,  he  was  allured 
neither  the  King,  nor  the  Lords  would  pals  the 
Bill,  and  that  it  would  caufe  great  Divifions 
in  the  State  ;  he  adviSed  them,  therefore,  to 
lay  afide  this  Bill  of  Attainder,  and  think  of 
another,  which  might  fpare  his  Life,  and  yet 
Secure  the  State  againft  the  Lord  Strafford, 
without  endangering  it  as  much  by  a  Divifion 
concerning  his  Punifhment,  as  the  Earl  had 
endangered  it  by  his  Practices. 

Every  Man  ought  to  lay  his  Hand  upon  his 
Heart,  and  confider  what  they  were  about  to 
do  ;  Whether  Juftice,  or  Murder.  And  whe- 
ther the  putting  this  Lord  to  Death  would  not 
be  Murder,   with   the   higheft  Aggravation  -3 

Murder  under  a  Colour  of  Juftice.  : —  The 

beft  Lawyers  were  in  a  diametrical  Oppofition, 
as  to  the  Nature  of  the  Offence  :  They  would 
do  well,  therefore,  to  divert  themfelves  of  all 
Paffion  and  perfonal  Animofity,  as  well  as  of 
all  other   unjuftifiable  Considerations,  before 

they  parTed  Judgment. -—  Neither  an   Ap- 

prehenfion  that  the  People  would  be  incenled, 
if  this  Lord's  Blood  was  fpared,  or  that  it  was 
not  fit  that  one,  who  was  acculed  by  the  Com- 
mons of  High-Trealbn,    mould  efcape  with 
Life,  were  fufficient  Reafons  for  condemning 
him    :     Of  all  fuch  corrupt  Motives  his  Lord- 
fhip  did  before  God   difcharge  himlelf,   and 
wafh   his  Hands  of  the  Earl   of   Strafford's 
Blood. 
<fhe  BUI  of     The  Bill  being  read  a  third  Time  the  fame 
Attainder  Day,  it  was  carried  by  204  againft  59  ;  after 
tbeCorn-  wnich  it  was  fent  up  to  the  Lords,  by  Mr. 
mom,  and  Pym,  the  great  Promoter  of  it,  with  Orders  to 
feat  up  to   acquaint  their  Lordfhips,  That  it  was  a  Bill 
the  Lords.  wnjch  highly  concerned  the  Common- Wealth, 
especially  the  expediting  of  it  :  And  Mr.  Pym 
being  returned  ;  reported  that  he  had  deliver- 
ed the  Bill   of  Attainder   to  the  Lords,  and 
acquainted  them,  that  the  Commons  were  rea- 
dy to  juftify  the  Legality  of  the  Bill. 

The  Houle  of  Peers  having  appointed  the 
23d  of  April,  and  afterwards  the  29th  oiApril, 
to  hear  the  Points  of  Law  argued,  in  Main- 
tainance  of  the  Bill  of  Attainder  ;  Mr.  Solicitor 
St.  John  was  affign'd  by  the  Commons  for  this 
Service,  and  Mr.  Glynn,  and  Mr.  Maynard, 
ordered   to  be  his   Affiftants.     In  the  mean 
Time,  the  Commons  took  Exceptions  to  the 
Lord  Digby's  Speech,  which  he  was  obliged 
to   explain  with  fome  qualifying  Expreffions  : 
Tumui-  And.Petitions  were  preferred  to  both  Houfes, 
tuousPeti-  by  the  Citizens  of  London,  faid  to  be  figned 
'« "a-  ^"L  by  twenty   thoufand  Citizens,  requiring,  that 
Execution.  J  u"lce  nught  be  done  upon  the  Earl  of  Straf- 
ford, and  other  Incendiaries  5  without  which, 


the  Petitioners  declared,   That  neither  their 


Lives,    Liberties,    or  Eftates, 


could    be  fe- 
another  Mef- 


cured  :  And  the  Commons  iewt 
fage  to  the  Lords,  to  expedite  the  Bill  of  At- 
tainder j  requiring  alfo,  that  the  Lord  Straf- 
ford might  be  clofe  confined,  becaule  they 
feared  he  would  efcape  :  And  on  the  29th  of 
April  Mr.  St.  John  addrefted  himfelf,  to  make 
good  the  Legality  of  the  Bill  of  Attainder,  be- 
fore the  Lords  in  IVeftminfter-HaH,  the  Earl 
then  Handing  at  the  Bar. 

Mr.  St.  John  obferved,    That  in  leveral.fr  John's 
Countries,  there   were  different  Meafures  oiAvnumem 
Punifhment  inflicted  for  the  fame  Offence ;  and  -J"  *%£M 
that  in  England,  the  lame  Law  which  enabled  rfw.# 
inferiour  Courts  to  judge  according   to   the 
Laws  already  made,   empowered  the  Parlia- 
ment to  make  New  Laws :  However,  they  did 
not  intend  to  make  a  new  Treaibn,  and  con- 
demn the  Lord  Strafford  for  it ;  they  were 
moved    by  other  Confiderations.      He   held 
that  in  former  Ages,  when  Doubts  in  Law  a- 
role  of  great  and  general  Concernment,   the 
Parliament  was  ufually  confulted ;  which  was 
the  Reafbn  that  many   Acts  were  declarative 
of  the    Old,    and  not  introductive    of   any 
New  Law.     Secondly,    They  proceeded  this 
way,  to   obviate  thole  Scruples  and  Delays, 
which  through   a   Difufe  of  Proceedings  of 
this   Nature  might  arife ;  and  becaufe  Ibme 
Doubts  had  been  ftarted,  as  if  the  Declaratory 
Power  of  Parliaments  was  taken  away.    Third- 
ly, In  refpedt  of  the  Proofs  $  for  if  it  Should 
happen,  that  the  whole  Evidence  given  was 
not  Contained  in  the  Charge,  yet  fuch  Evi- 
dence might  be  made  uSe  of  by  this  way  of 
Bill ;  it  not  being  neceSfary,  in  this  way  of 
Proceeding,  that  there  Should  be  any  Articles 
or  Charge  at  all :  And  So  in  the  Cafe  of  double 
Teftimony,  though  two  Witnefles  might  be  re- 
quired,- by  I.  Edw.  6.  in  the  Courts  of  Law  j 
yet  on  a  Bill  of  Attainder  in  Parliament,  pri- 
vate Satisfaction   to   each   Man's  ConScience, 
was  fufficient ;  although  no  Evidence  at  all  was 
given.     That  thefe  Proceedings   by   Way  of 
Bill,  was  not  to  decline  their  Lordfhips  Juftice 
in  the  Judicial  Way,    but  to   husband  Time 
in  thefe  Exigencies  of  State,   and   Silence  all 
Doubts. 

Then  he  endeavoured  to  Ihew,  that  the 
Earl  was  guilty  of  Treaibn,  within  the  25 
Edw.  III.  But  thefe  Arguments  having  been 
urged  before,  and  unanfwerably  -confuted  by 
the  Earl,  I  omit  the  Repetition  of  them  j  and 
he  Seems  to  have  been  confeious  there  was  very 
little  in  his  Arguments  on  this  Head  :  For  he 
proceeds  to  tell  their  Lordfhips,  that  the  Com- 
mons had  given  him  Command,  to  offer  fur- 
ther ReaSbns,  for  their  reforting  to  their  le- 
giflative  Power  ;  as  firft,  from  the  Nature  of 
the  Earl's  Offence,  in  endeavouring  to  over- 
throw the  Laws ;  and  Secondly,  from  the 
Frame  and  Constitution  of  the  Parliament, 
which  comprehended  the  whole  Body  Politick, 
and  consequently  had  rower  over  every  indi- 
vidual Member,  for  the  Preservation  of  the 
whole.  And  as  to  what  had  been  So  often  in- 
culcated, That  the  Law  ought  to  precede  the 
Punifhment  :  Why  Should  the  Earl  expect  any 
Benefit  from  the  Law,  that  would  take  it  from 
others  ?     They  allowed  Law  indeed  to  Hares 
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but  it  was  never  accounted  foul 


Play  to  knock  Foxes  and  Wolves  on  the  Head: 
That  the  Lad's,  was  an  Offence  againft  the 
Light  of  Nature,  againft  the  Dictates  of  the 
dulleft  Confcience  :    That  he  well  knew  he 
had  offended   the  promulged   and    ordinary 
Rules  of  Law.     That  Crimes  againft  Law  had 
been  proved  and  confeffed  ;  fb  that  trie  Ques- 
tion was  not  de  culpa,  fed  de  poena  ;  and  though 
his  Lordfhip  had  afferted,  that  twenty  Felo- 
nies could  not  make  a  Treafon,  they  muft  dif- 
fer from  him,  if  he  meant  it  in  the  Ufe  of  the 
Jegiflative  Power  ;  for  he  that  deferved  Death 
for  one  of  thofe  Felonies,   deferved  a  more 
painful  and  ignominious  Death  for  all  together, 
and  cited  fbme  Precedents,   where  the  ufual 
Punifhment  had  been  increafed,   on  Account 
of  the  heinous  Circumftances  the  Facts  were 
attended  with,  as  in  the  Cafe  of  the  V'ifhop  of 
Roche fters  Cook    who   poifbned   the  Broth, 
which  was  the  Death  of  a  great  many  People ; 
the  Cook  was  attainted  of  Treafon,  and  it  was 
enacted,  that  he  mould  be  boiled  to  death. 
<fhe  Lords     The^next  Day,  being  the  30th  of  April, 
refufeto     the  Earl  petitioned  that  his  Counfel  might  be 
hEa!l'*be    heard?  as  to  the  Legality  and  Equity  of  a  Bill 
Counfel,  on  of  Attainder  in  this  Cafe,  where  he  was  taken 
tie  Bill  of  out  of  the  ordinary  Courfe  of  Juftice,    and  a 
Attainder.  Law  propofed  on  Purpofeto  deftroy  him:  But 
he  was  refuted  this  Favour. 

.  T'hus  far  Rushworth. 

The  Kings     The  King  going  to  the  Houfe  of  Peers  the 
Speech,  ac-  xft  0f  May,  declared  from  the  Throne,  that 
ffogwirfhe  could  not  in  Confcience  condemn   the  Earl 
the  Charge,  of  Strafford  of  High  Treafon,   and   that  he 
would  acquaint  them  with  three  great  Truths. 
Firft,   That  he  never  had  any  Intention   to 
bring  over  the  Irijb  Army  into  England,  nor 
was  ever  advifed  by  any  one  to  do  it.    Second- 
ly, That  there  never  was  any  Debate  before 
him,  of  the  Difaffection  of  his  Englifh  Sub- 
jects, neither  had  he  any  Sufpicion   of  them. 
Thirdly,  Neither  was  he  advifed  by  any  one, 
to  alter  the  leaft  of  the  Englifh  Laws.     He 
did  admic  the  Earl  had  been  guilty  of  fome 
Mifdemeanors,  and  fuch  as  rendered  him  un- 
fit to  ferve  himfelf,  or  the  Commonwealth,  in 
any  Place  of  Truft :  But  he  hoped  there  might 
be  fbme  Expedient  found  out,  to  fatisfy  Juf- 
tice and  their  own  Fears,  without   oppreffing 
his  Confcience. 
The  Com-      The  Commons  being  acquainted  with  this 
mom   ex-  Speech,  exclaimed  againft  it  as  a  Breach  of  the 
claim  a-  privileges  of  Parliament ;  and  faid,  it  was  a 
^Kis   *  prejudging  of  their  Councils,   an  Obftruction 
Speech,  as  to  Juftice,  &c.  and  the  next  Day,  they   drew 
a  Breach    down  five  or  fix  thoufand  of  the  City   Mob, 
ofPnvi-    armed  with  Swords  and  Clubs,  to  Weftminfter, 
ege'  who  having  filled  the  Palace-Tards,  and  every 

The  AM  other  Avenue  to  the  Parliament-Houfe,  ftop- 
drawn  p£Cj  tae  Members  Coaches,  crying  out,  Juftice, 
compel  the  Juftice  7  Execution,  Execution  7  Nor  would 
Lords  to  they  fuffer  fbme  of  the  Lords  to  pafs,  till  they 
pafs  the  had  promifed  to  Vote  for  the  Attainder  and 
B,n  Execution  of  the  Earl  of  Strafford.  The  fame 
They  plan-  Rabble,  with. Cornelius  Burgefs  the  Puritan 
derthe  Ab-  Preacher  at  their  Head,  broke  into  Weftmin- 
r*%  r.r  fter- Abbey,  plundered  the  Church  of  the  Fur- 
rc  '      niture  and  facred  Veftments;   and  then  in  a 


hoftile   Manner,   marched  to  the  Palace  of    l64i- 
Whitehall,  where  they  infulted  and  abufed  his^?'i'L 
Majefty,  who  advifed  them  to  return  Home  <jiiey  ;?,y;,# 
and  mind  their  Bufinefs.  the  King 

Nothing  is  more  evident  than  that  the  Com-  ">;d  %it/ 
mons  abetted  and  encouraged  thefe  Tumults,  ^Ybi!i- '" 
not  only  from  their  threatning  the  Lords  with  jiaiL- 
them  j  but  from  their  imprifoning  thofe  Jufti- 
ces  of  Peace,  who   endeavoured   to   difperfe 
the  Rabble,  and  declaring,  it  was  free  for  all 
Men  to  petition  the  Parliament  in  this  hoftile 
Manner  :  Nor  were  thefe  People  only  an  un- 
difeiplined  Multitude  ;  they  were  formed  into 
regular  Bodies,  and  had  Arms  given  them  ; 
and  every  Profeffion  of  Mechanicks,  Baylors, 
linkers,  Shoemakers,   Weavers,  Porters,   and 
Watermen,  had  their  particular  Captains  and 
Leaders,  whom  they  obeyed  implicitly:  Thefe 
pofted  up  at  Weftminfter -hall  Gate,   and   all 
publick  Places  about  Town,    the  Names  of 
the  Commons,   who   voted  againft  the  Earl 
of  Strafford's  Attainder,   denominating  them 
ST'RAFFORDIANS,    and   Enemies  to 
their  Country ;  but  ftill  the  Attainder  was  in 
danger  of  being  rejected  by    the  Houfe  of 
Peers:  Whereupon   the  Faction,  to  facilitate 
the  pafling  it,  pretended  they  had  difeovered 
a  Plot,  between  the  Court  and  the  Army,  for  J  pretend- 
refcuing  the  Earl  of  Strafford,  and  putting  a ed  plot  t0 
Force  upon  the  Parliament ;  which  was  worked-^7''"^ 
up  with  fuch  Art,  that  both  Houfes  appeared  IheJttlin- 
in  the  utmoft  Confirmation,  and  entered  into.**-. 
a  folemn  Proteftation,  to  defend  themfelves 
and  their  Privileges,  againft  all  Perlbns  what- 
ever,   which  they  impofed   on  their   Fellow- 
Subjects,    by   the  Authority   of  their  own 
Votes,  without  the  King's  Leave  -j  and  that  The  two 
having  harraffedand  frightened  the  Lords  witla  Houfes  im- 
their  Plots  and  their  Mobs,  they  compelled P"f°  **"- 
them  in  a  manner  to  pafs  the  Bill  of  Attain-*^ ap°lftn 
der  on  the  8th  of  May  ;  there  being  twenty- 
five  Lords  Content,  and  nineteen  Not  content  ■>  ^e  Bil1 
fo  that  the  Bill  was  carried  but  by  a  Majority  cfnp0fcJy 
of  fix  Voices. 

The  fame  Day,  Qviz.°)  Saturday  the  8  th 
of  May,  both  Houfes  attended   his  Majefty, 
importuning  him  to  give  the  Royal  Affent  to 
the  Bill;  but  could  get  no  other  Anfwer  from 
him,  than  that  they  fhould  know  his  Mind  the 
Monday  following:  Whereupon  they  fent  down  qht  R    t 
the  Rabble  to  Whitehall,  who  cried  out,  as  Family 
they   were  taught,    Juftice  I  Juftice1.   tb,re^t/"rrCf""ied 
ning  the  Deftru«5tion  of  the  King,  Queen,  and^J^> 
Royal  Family,  unlefs  his  Majefty  confented  to  "^  /0ie  ' 
Strafford's  Death :  At  which,  it  is  faid,  the  Queen  ./>«//«?  to 
was  fb  terrified,  being  conicious  of  the  Rage  P'ecet- 
of  the  People  againft  her,  on  Account  of  her 
Religion,  that   fhe  begged  the  King  to  yeild 
to   their  Demands,  for  the  Prefervation    of 
themfelves  and  their  Children  :  But  he  was  not 
to  be  moved  by  her  Intreaties,  to  give  up  fb 
brave  and  faithful  a  Servant.    He  fummoned 
the  Privy  Council,  the  Judges,  and  five  of  the 
Bifhops  therefore,  and  required  their  Advice, 
how  to  extricate  himfelf  out  of  the  Difficulties 
that  furrounded  him.     The  five  Bifhops  that  The  King 
attended  him,    were  Arch-Bifhop  Ujher,  Dr.  advifes 
Morton  Bifhop    of  Durham,    Dr.  Williams  ^ifp, 
Bifhop    of  Lincoln,    Dr.    Potter     Bifhop   oithtjjges, 
Carlifle,  and   Dr.  Juxton  Bifhop    of  London :  and  Privy- 
But  he  could   receive  little  Satisfaction  from  Co:"ic'!- 
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any  of  them,  only  Bifhop  Juxton  had  the  Ho- 
nefty  and  Courage  to  tell  him,  he  ought  to 
do  nothing  againft  his  Confcience,  for  any 
Confiderative  whatever  5  while  fbme  of  the 
reft  of  the  Bifhops  fcandaloufly  infinuated, 
it  is  laid,  that  the  King  had  a  publiclc  and  a  prr 


vate  Confcience,  and  that  he 


ought  to  diftin- 
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guifh  between  the  one,  and  the  other.  And 
how  Innocent  fbever  he  might  believe  the  Eail 
in  his  private  Opinion,  he  ought  to  be  governed 
by  the  Opinion  of  the  two  Houfes  of  Parlia- 
ment, and  the  Judges,  who  had  declared  the 
Earl  guilty  of  High-Treafon. 

Still  his  Majefty  feemed  determined  not  to 
give  up  this  Great  Man  to  the  Malice  of  his 
Enemies  ±  but  the  Earl,  being  informed  of  the 
Diftrefs  the  King  was  in,  and  that  the  Ruin  of 
the  Royal  Family  was  threatened,  if  he  did 
not  give  the  Royal  AfTent  to  the  Bill,  gene- 
roufly  wrote  to  his  Majefty,  not  to  hazard  the 
Safety  of  his  Family,  and  the  Peace  of  the 
Kingdom,  for  his  Sake,  but  pafs  the  Bill  ^ad- 
ding, that  his  Confent  would  acquit  his  Ma- 
jefty in  the  Eye  of  Heaven,  and  he  fhould  re- 
fign  his  Life  with  all  the  Chearfulnefs  imagi- 
nable, as  an  Acknowledgment  of  the  Favours 
he  had  received  from  his  Sovereign.  And 
this,  it  is  faid,  went  a  great  way  in  determining 
his  Majefty 's  Refolution  :  After  he  had  fpent 
two  Days  and  Nights,  therefore,  in  the  utmoft 
Perplexity,  he  figned  a  Commiffion  to  the  Earl 
of  Arundel,  and  two  other  Noblemen,  to  pals 
this  Bill,  with  another,  no  lefs  fatal  to  himfelf 
and  the  Kingdom,  namely,  The  Bill  to  make 
the  Parliament  perpetual,  unlefs  they  confut- 
ed to  their  own  DifTolution.  This  Bill  was 
"hurried  on,  and  paffed  both  Houfes  in  a  Day 
or  two,  under  Pretence,  that  they  could  borrow 
no  Money  for  the  Service  of  the  State,  unlefs 
the  People  had  an  Affurance  that  the  Parlia- 
ment fhould  not  be  dhTolved  j  and  it  was  con- 
trived to  offer  it  to  the  King  at  this  Time, 
when  his  Thoughts  were  entirely  taken  up 
with  the  Earl  of  Strafford's  Cafe,  and  he  could 
not  be  fuppofed  at  Leifure  to  examine  into 
Confluences  of  fuch  a  Conceffion. 

The  Commons  were  over-joyed  at  thepaf- 
fing  thefe  two  Bills,  and  returned  his  Majefty 
their  Thanks  for  his  extraordinary  Condelcen- 
fion,  affuring  him,  They  would  make  Him 
a  glorious  King,  and  Richer  than  any 
of  his  Predecessors:  But,  whatever  they 
then  defigned  to  make  him,  certain  it  is,  he 
became  from  that  Hour  Dependant  on  the 
Parliament,  and  by  giving  the  Royal  AfTent 
to  thofe  two  Acts,  refigned  his  Authority  and 
Influence  over  his  People.  No  Man  durft 
ferve  him,  after  they  faw  this  Great  Minifter 
facrificed  to  his  Enemies ;  the  Parliament  per- 
petuated, and  affunyng  a  Power  of  compelling 
the  King  to  yield  to  whatever  they  demand- 
ed. The  giving  up  Lord  Strafford  to  their 
Fury,  therefore,  was  fo  far  from  reftoring 
Peace  and  Tranquility  to  the  Common-wealth, 
or  Safety  to  the  Royal  Family,  that  it  in- 
fpired  the  Faction  with  ftill  more  Infolence, 
made  them  look  upon  the  King  and  Peers  as 
their  Vaflals,  and  ufe  them  for  the  future  as  if 
they  really  had  no  other  Authority  than  what 
they>8erived  from  the  People,  whole  Repre- 
fentatives  the  Commons  were. 
No.  7. 


The  King,  too  late  fenfible  of  his.  Error,    1  <? 4 1  - 
wrote  to  the  Houfe  of  Peers,  by  the  Prince  jSdr' 
his  Son,  to  entreat  that  Mercy  might  befhewn  qhe  £,„g 
the  Earl :  That  they   would  be  content  with  begs  Lord 
his  perpetual   Imprisonment  ;  and   endeavour  Sn*affbtd\t 
to  obtain   a   Conference  with   the    Houfe  of  >je' 
Commons,  and  bring  them  into  the  fame  Sen- 
timents, adding,  by  way  of  Poftfcript,  'that 
if  he  muft  die,  it  were  Charity  to  reprieve  him 
'till  Saturday.     But  ib  little  Influence  had  the 
Prayers  and  Entreaties  of  their  once  Dread 
Sovereign,    that  the  Lords  let  his  ■  Majefty  iut  ;s  re- 
know,  neither  of  his  Intentions  could  be  com-  fifed. 
plied   with,    pretending  that  the  Queen  and 
their  Children   would  be  in  Danger,  if  they 
fhould  confent  to  either. 

Wednefday  the  1 2th  of  May,  therefore,  be-  The  Exe* 
ing  appointed  for   the  Execution  of  the  Earl, cuUm  aP* 
he  defired  the  Lieutenant  of  the  lower,  the^""      ' 
Evening  before,  to   let   him    fpeak   with  the 
Archbifhopof  Canterbury,  his  Fellow-Prifoner ; 
but  the  Lieutenant  anfwered,  he  durft  not  per- 
mit him,  without  an  Order  of  Parliament : 
Whereupon  the  Earl  retated  to  Archbifhop 
Vjloer,  who  was  then  at  his  Lordfhip's  Lodg- 
ings   in   the   Sewer,    what   he    intended    to 
have  faid,  if  he  had   been  permitted  to  fee 
Archbifhop   Laud,  namely,    That   he  would 
have  defired  his  Grace  to  affift   him  with  his 
Prayers  that  Night,  and  give  him  his  Bleffing 
when  he  went  to  the  Scaffold  the  next  Day  i 
he  defired  alfb  he   would  be   at  his  Window, 
that  he  might  thank  him  for  all  his  Favours  -, 
and  Archbifhop   Ujher  delivering  the  MefTage 
to  Archbifhop  Laud  that  Evening,  his  Grace 
of  Canterbury  appeared  at   his  Window  next 
Morning,   as  the  Earl  pafled  by,  when  the  q%e  ^ari 
Earl  looking  up,  and  demanding  his  Prayers,  takes  his 
and  his  Bleffing,  his  Grace  lifted  up  his  Hands,  Le*ve  of 
and  gave  him  both  3  then  the  Earl,  making  ^f^rchf 
fubmiffive  Bow,  faid,  God  protect  your  Inno-  can{erbi> 
cency,     and    moved   on    towards   the     Scaf- 17. 
fold,  which  was  erected  on  'Tower-Hill.     The 
Lieutenant  defired  he  would  take  Coach,  for 
fear  the  Mob  fhould  rufh  on  him  as  he  walked, 
and  pull  him  to  Pieces:  But  the  Earl  anfwered, 
No  ;     he  was  not  afraid  to  look  Death  in  the 
Face,  and  the  People  too.     Have  you  a  Care, 
fays  the  Earl,  that  I  don't  efcape ;  and  whether  I 
die  by  theHands  of  the  Executioner,  or  the  Fury 
of  the  People,  to  me  is  perfectly  indifferent. 

Having  mounted  the  Scaffold,  he  faluted 
the  Gentlemen  he  found  there,  and  began  to  eff,e  £4rfs 
take  his  laft  Leave  of  his  Friends,  who  ap-  Behaviour 
peared  much  more  concerned  than  himfelf,  mtheScaf- 
and  obferving  his  Brother,  Sir  George  Went~^M' 
worth,  to  weep :  Brother  (faid  he  chearfully) 
What  do  you  fee  in  me  to  deferve  thefe  Tears? 
Does  any  indecent  Fear  betray  in  me  any  Guilt, 
or  my  innocent  Affurance  anyAtheifm?  Think 
now  that  you  are  accompanying  me  the  third 
Time  to  my  Marriage  Bed :  Never  did  I. throw 
off  my  Cloaths  with  greater  Freedom  and 
Content,  than  in  this  Preparation  to  my 
Grave.  That  Stock  (pointing  to  the  Block) 
muft  be  my  Pillow  :  Here  fhall  I  reft  from 
all  my  Labours  :  No  envious  Thoughts, 
no  Dreams  of  Treafbn,  Jealoufies,  or  Cares 
for  the  King,  the  State,  or  myfelf,  fhall  in- 
terrupt this  eafy  Sleep  :  Therefore,  Brother, 
pity  with  me  thofe  Men,  who.  contrary  to 
D  d  d  their 
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.1^4I-     their  Intention,  have  made    me  happy.     Re- 
,J^J^_,  joice  in  my  Happinefs,  Rejoice  in  my  Inno- 
His  Prete-cence.     Then   kneeling  down,  he  made  this 
ft  at  ion  of  Proteftation :  I  hope,  Gentlemen,   you  think 
hs  Inno-    tjiat  nejther  the  Fear  of  Lofs,  or  Love  of  Re- 
putation, will  fuffer  me  to  belie  God  and  my 
own  Confcience  at  this  Time.    I  am  now  in 
the  very  Door  going  out,  and  my  next  Step 
mud  be  be  from  Time  to  Eternity,  either  of 
Peace  or  Pain.    To  clear  myfelf  before  you  all, 
I  do  here  folemnly  call  God  toWitnefs,  I  am  not 
guilty,  fo  far  as  I  can  underftand,  of  the  great 
Crime  laid  to  my  Charge ;  nor  have  ever  had 
the  Jeaft  Inclination   or  Intention  to  damnify 
or  prejudice  the  King,  the  State,  the   Laws, 
or  Religion    of  this  Kingdom  ;  but  with  my 
beft  Endeavours  to  ferve  all,  and   to  fupport 
all,  fo  may  God  be  merciful  to  my  Soul. 
Ha  Speed     Then  rifing  up  he  faid,  My  Lord  Primate  of 
to  thePeo-  Ireland,  and  my  Lords,and  the  reft  of  thefe  no- 
^ ''  ble  Gentlemen,  It  is  a  great  Comfort  to  me 

to  have  your  Lordfhips  by  me  this  Day,  be- 
caufe  I  have  been  known  to  you  a  long  Time. 
I  come  here,  by  the  good  Will  and  Pleafureof 
God,  to  pay  that  laft  Debt  I  owe  to  Sin, 
which  is  Death  ;  and  by  the  Bleffing  of  that 
God,  I  truft  to  rife  again,  through  the  Merits 
of  Jefus  Chrift,  to  Righteoufhefs  and  Life 
Eternal. 

I  fubmit  to  the  Judgment,  that  has  pafled 
(  On  me,  with  a  quiet  and  contented  Mind.  I 
thank  God  I  freely  forgive  all  the  World  from 
my  very  Heart  ;  there  is  not  a  difpleafing 
Thought  arifing  in  me  towards  any  Man  li- 
ving j  and  my  Confcience  bears  me  Witnefs, 
that  in  all  my  Employments,  fince  I  had  the 
Honour  to  ferve  his  Majefty,  I  never  had  any 
Thing  in  the  purpofe  of  my  Heart,  but  what 
tended  to  the  joint  and  individual  Profperity 
of  King  and  People;,  although  it  hath  been 
my  ill  Fortune  to-  be  mifunderftood. 

I  am  not  the  firft  that  hath  fuffered  in  this 
kind  ;  it  is  the  common  Portion  of  us  all,  while 
we  are  in  this  Life,  to  err  :  Righteous  Judg- 
ment we  muft  wait  for  in  another  Place  ^  for 
here  we  are  very  fubject  to  be  misjudged  one 
of  another.  There  is  one  Thing  I  defire  to 
free  myfelf  of,  and  I  am  very  confident  Ifhall 
obtain  your  Chriftian  Charity  in  the  Belief  of 
it.  I  was  fo  far  from  being  againft  Parlia- 
ments, that  I  always  thought  the  Parliaments 
of  England,  were  the  moft  happy  Confutati- 
ons that  any  Kingdom  or  Nation  ever  lived 
under,  and  the  beft  Means  under  God,  to 
make  both  King  and  People  happy. 

My  Lord  Primate,  it  is  a  great  Comfort  to 
me,  that  his  Majefty  conceives  me  not  meriting 
fo  fevere  and  heavy  a  Punifhment.  I  do  infi- 
nitely rejoice  in  this  Mercy  of  his,  and  I  be- 
feech  God  to  return  it  into  his  own  Bofom, 
that  he  may  find  Mercy  when  he  ftands  moft 
in  Need  of  it. 

I  wifh  this  Kingdom  all  the  Profperity  and 
Happinefs  in  the  World  :  I  did  it  living,  and 
now  dying  it  is  my  Wifh.  I  do  moft  humbly 
recommend  this  to  every  Man  who  hears  me ; 
but  defire  they  would  lay  their  Hands  upon 
their  Hearts,  and  ferioufly  confider,  Whether 
the  Beginning  of  the  Happinefs  and  Reforma- 
tion of  a  Kingdom  fhould  be  written  in  Let- 
ters of  Blood .;  and  may  I  never  be  fo  unhappy 


as  that  the  leaft  Drop  of  my  Blood  mould  rife     1*41- 
up  in  Judgment  againft  any  one  of  you ;  but  I  ]]j£^J 
fear  you  are  in  a  wrong  way. 

My  Lords,  I  have  but  one  Word  more :  t 
profefs  I  die  a  true  and  obedient  Son  to  the 
Church  of  England,  wherein  I  was  born,  and 
in  which  I  was  bred  ;  Peace  and  Profperity  be 
ever  to  it.  It  has  been  objected,  but  it  is  an 
Objection  fcarce  worth  anfwering,  that  I  have 
been  inclined  to  Popery,  though  I  can  truly  fay, 
that  from  the  Time  I  was  One  and  Twenty 
Years  of  Age,  to  this  prefent,  going  now  up- 
on Forty-Nine,  I  never  had  it  in  my  Heart 
to  doubt  of  the  Religion  of  the  Church  of 
England,  nor  ever  had  any  Man  the  Boldnefs 
to  fuggeft  any  fuch  Thing  to  me.  And  now, 
being  reconciled  by  the  Merits  of  Jefus  Chrift 
my  Saviour,  into  whofe  Bofbm  I  hope  I  fhall 
fhortly  be  gathered,  to  thofe  eternal  Happi- 
neffes  which  fhall  never  have  an  End,  I  defire 
heartily  the  Forgivenefs  of  every  Man  for  any 
rafh  or  unadvifed  Words,  or  any  Thing  done 
amifs.  And  fb,  my  Lords  and  Gentlemen,  fare- 
well !  farewell  all  Things  of  this  World  ! 

I  defire  you  will  now  join  with  me  in  Prayer, 
and  I  truft  in  God  we  fhall  all  meet,  and  live 
eternally  in  Heaven,  there  to  receive  the  ac- 
complifhment  of  all  Happinefs,  where  every 
Tear  fhall  be  wiped  away  from  our  Eyes,  and 
every  fad  Thought  from  our  Hearts  :  And 
now  God  blefs  this  Kingdom,  and  Jefus  have 
Mercy  on  my  Soul ! 

Then  he  faluted  the  Noblemen,  and  other 
Perfbns  of  Diftin&ion  upon  the  Scaffold  ;  after 
which  he  faid  again.  Gentlemen,  I  entreat  you 
all  to  pray  with  me,  and  for  me  j  and  his 
Chaplain,  having  laid  the  Book  of  Common- 
Prayer  before  him,  he  kneel'd  down,  and 
prayed  out  of  it  a  Quarter  of  an  Hour,  and 
as  long  without  Book,  concluding  with  the 
Lord's-Prayer. 

Then  ftanding  up,  he  faid  (to  Sir  George 
Wentwortti)  Brother,  we  muft  part. —  Re- 
member me  to  my  Sifter,  and  to  my  Wife, 
and  carry  my  Bleffing  to  my  Son :  Charge  him 
that  he  fear  God,  and  continue  an  obedient 
Son  to  the  Church  of  England  ;  warn  him  that 
he  bear  no  private  Grudge,  or  Revenge  to- 
wards any  Man  concerning  me.  And  bid  him 
beware  he  meddle  not  with  Church  Livings  -3 
for  that  will  prove  a  Moth  and  Canker  to 
him  in  his  Eftate  :  And  wifh  him  to  be  a  Ser- 
vant to  his  Country,  without  aiming  at  high 
Preferment. 

Carry  my  Bleffing  alfb  to  my  Daughters 
Anne  and  Arabella :  Charge  them  to  ferve  and 
fear  God,  and  he  will  blefs  them  ;  not  forget- 
ting my  little  Infant,  which  yet  knows  neither 
Good  nor  Evil. 

While  he  was  undreffing,  he  faid,  I  as  chear-  <rfje  EaA 
fully  put  off  my  Cloaths  at  this  Time,  as  ever  beheaded. 
I  did  when  I  went  to  Bed  ;  and  putting  on  a 
white  Cap,  he  tuck'd  up   his  Hair  under  it :    ' 
Then  having  prayed  again,  and  fubmitted  to 
the  Block,  his  Head  was  fevered  from  his  Body 
at  one  Blow. 

By  the  written  Inftructions  the  Earl  left  his  rnjtrum* 
Son,  he  commanded  him  to  be  obedient  to  em  the 
the  Governors  he  had  appointed  hirrij  and^arlief*. 
charged  him,  as  he  would  anfwer  it  at  the  laft  ;"  Son'' 
Day,  not  to  enter  upon  any  publick  Employ- 
ment, 
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merit,  'till  he  fhould  be  Thirty  Years  of  Age ; 
and  then,  if  his  Frince  fhould  call  him  to  pub- 
lick  Service,  he  fhould  readily  undertake  it, 
and  be  fincere  and  faithful  to  his  Mafter,though 
he  fhould  come  to  the  fame  End  he  did  him- 
fclf.    And  laftly,  that  he  fhould  never  lay  his 
Hands  upon  any  Thing  that  belonged  to  the 
Church.    He  forefaw  that  her  Revenues  would 
be  feized,  and  conjectured  they  would  be  d* 
ftributed  among   the  Nobility  and  Gentry  ; 
and  again,  charged  his  Son,  therefore,  not  to 
meddle  with  them,  for   the   Curfe   of   God 
would  follow   thole,  he  held,   that  meddled 
with  fuch  Things. 
flisFamty      tfhomas  Earl  of  Strafford,  was  the  Son  and 
andCka-    j-?ejr  0f  Sir  William  If'entworth,  of  IVtntworth- 
racter.       j/'lodhou/'e,  in  the  County  of  Tork,  Bart.*    He 
was  a  popular  and  weighty  Speaker  in  Parlia- 
ment, and  oppofed  fome  of  thofe  extraordi- 
nary Methods  that  were  taken  for  raifing  Mo- 
ney in  the  Beginning  of  this  Reign  ;  but  af- 
terwards coming  over  to  the   Court,  he  was 
called   to   the  Council-Board,  and  by  Letters 
Fatent,  dated   the  a  2d  of  July,  in  the  fourth 
Year   of   this   King,  he   was  created  Baron 
Wentworth,  of  If '  entvmth-Woodhoufe  ;  and  the 
icth  of  December   following,   he   was  made 
Vifcount    IVentworth,    and  configured   Lord 
Lieutenant  of  Ireland.    On  the  1 2th  of  Ja- 
nuary, the  Title  of  Baron  Kaby  was  conferred 
on  him,  being  defcended  from  the  Family  of 
Neil  I,  heretofore  Lords  of  Kaby-Caftk  (which 
was  however  at  this  Time  the  Inheritance  of 
Sir 'Henry  Vane,  who  expected  the  Title)  and 
Jaftly,  he  was  created  Earl  of  Strafford,  and 
elected  one  of  the   Knights   Companions  of 
the  moft  Noble  Order  of  the  Garter. 

This  Nobleman,  according  to  a  late  excel- 
lent Writer,  was  a  Ferfbn  of  extraordinary 
natural  Parts,  improved  by  Education  and  Bu- 
finefs.     He  had  a  lively  and  penetrating  Ge- 
nius, and  his   Manner  of  delivering  himfelf 
was    clear  and   moving.      He  was,    without 
Queftion,  an  accomplifhed  Statefman  ;  and  as 
he  was   happy   in  the  defigning   Part,  fo  he 
wanted  no  Courage  to  go  through  and  exe- 
cute :  And  as  for  Loyalty  and   Affection  to 
the  King,  no  Man  pofTeffed  that  Quality  in  a 
higher  Degree  ■  neither  was  he  only  thus  well 
furnifhed  for  the  Publick  Service,  but  his  pri- 
vate Life  was  likewife  regular  and  unblemifh'd. 
He  was  undone  by  his  Zeal  for  his  Mafter, 
and  the  Weight  of  his  Merit  funk  him.     Had 
his  Advice  been   taken,  the   Scotiffo  Invafion 
mull  in  all  likelihood  have  mifcarried.     This 


made  the-  Covenanters  implacable,  and  never 
give  over,  till  they  had  purfued  him  to  the 
Scaffold.  Had  he  been  falfe  or  indifferent  to  the 
Crown,  thefe  few  Irregularities  of  his  Govern- 
ment would  probably  have  been  overlooked, 
and  he  might  have  lived  to  the  End  of  his 
Conftitution  :  But  he  was  too  great  a  Terror 
to  Rebellion  to  be  endured  at  that  Juncture. 

The  Senfe  of  both  Houfes  of  Parliament 
(in  relation  to  this  Profecution)  after  the  Re 
iteration,  when  they  were 


no  longer 


the  Influence  of  a  Rebellious  Faction,  is  fuf- 
V'?ft~  *  ficiently  manifefted  from  the  A  dr.  that  paffed 
The" Earl  of m  tne  Htn  Year  of  Charles  II.  For  Keverfiv 


Act  recites,   That  whereas  Thomas  Earl  of 
Strafford  was   impeached  of  High  -  Treafon, 1 
upon  Pretence  of  endeavouring  to  fubvert  the 
Fundamental  Laws,  and  called  to  a  publick  and 
folemn  Arraignment,    and  Trial,  before  the 
Peers  in  Parliament,  where  he  made  a  parti- 
cular Defence  to  every  Article  objected  againft 
him  j  infomuch,  that  the  turbulent  Party,  then 
feeing  no  Hopes  to  effect  their  unjuft  Defigris 
by  any  Ordinary  way.  of  Proceeding,  did  af, 
lafl  refolve  to  attempt  the  Deftruction  and  At- 
tainder of  the  faid  Earl,  by  an  Act  of  Parlia- 
ment, purpofely  made  to  condemn  him  forAc- 
cumulative  Treafon,  none   of  the   pretended 
Crimes  being  Treafon  apart,  and  fo  could  ftot 
be  in   the  whole,  if  they  had  been  proved,  as 
they  were  not ,  and  alfo  judged  him  guilty  of 
Conftructive  Treafon,  that  is  of  levying  Wat 
againft  the  King,  though  it  was  only  the  com- 
manding an  Order  of  the   Council-Board   in 
Ireland  to  be  executed  by  a  Serjeant  at  Arrhs 
and  three  or  four  Soldiers,  which  was  the  con- 
ftant  Practice  of  the  Deputies  there  for  a  long 
Time  :  To  which  End,  having  firft  prefented 
a  Bill  to  the  Houfe  of  Commons,  and  find- 
ing there  more  Oppofition  than  they  expected, 
they  caufed  a  Multitude  of  tumultuous  Perfons 
to  -come  down    to   IVefiminfter,    armed  with 
Swords  and  Staves,  and  to  fill  both  the  Pa- 
lace-Tards,  and  all  the   Approaches  to  both 
Houfes  of  Parliament,  with  Fury  and  Cla- 
mour, and  to   require  Jufiice,,  fpeedy  Jufiice, 
againft   the  Earl  of  Strafford    .'     And  having, 
by  thefe  and  other  undue  Practices,  obtained 
that  Bill  to   pafs   the   Houfe   of   Commons, 
they  caufed  the  Names  of  thofe  refblute  Gen- 
tlemen, who,  in  a  Cafe  of  innocent  Blood, 
had  freely  difcharged  their  ConftienceSj  being 
Nine  and  Fifty,  to  be  pofted  upon  feveral 
Places  about" the  Cities  of  London  and  Wefimin- 
fier, and  ftiled  them SfRAFFO RDIANS* 
and  Enemies  to  their  Country,  hoping  thereby 
to  deliver  them  up  to  the  Fury  of  the  People, 
whom  they  had  endeavoured  to  incenfe  againft 
them  ;  and  then  procured  the  faid  Bill  to  be 
fent  up  to  the  Houfe  of  Peers,  where  it  ha- 
ving fbme  Time  refted,  under  great  Delibera- 
tion ;  at  laft,  at  a  Time  when   great  Part  01 
the  Peers  were  abfent,  by  Reafon  of  the  Tu- 
mults, and  many  of  thofe  who  were  prefent 
protefted  againft  it,  the  faid  Bill  paffed  in  the 
Houfe  of  Peers,  and  at  length  his  late  Majefty, 
King  Charles  I.  granted  a  Commiflion  for  giving 
his  Royal  Affent  thereto,which  neverthelefs  was 
done  by  his  faid  Majefty,  with  exceeding  great 
Sorrow   then,  and  ever  remembred  by  him 
with  inexpreffible  Grief  of  Heart,  and  out  of" 
his  Majeftys  great  Piety  he  did  publickly  ex- 
prefs  it,  when  his  own  Sacred  Life  was  taken 
away  by  the  moft  deteftable  Traytors  that 
ever  were  : 

For  all  which  Caufes,  it  was  enacted,  That 
the  Act  for  the  Attainder  of  the  faid  Thomas 
Earl  of  Strafford  fhould  be  reverfed,  and  all 
Records  and  Proceedings  relating  thereto,  be 
under  cancelled  and  taken  off  the  File,  or  otherwife 
defaced,  to  the  End  the  fame  might  never  be 
brought  into  Example,  to  the  Prejudice  of  any 
Perfbn  whatfbever. 


Strafford 
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the  Attainder  of  the  Earl  of  Strafford.    This 
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This  Act  of  Parliament  is  fo  juft  a  Com- 
ment on  the  Prolecution  of  the  Earl,  and  his 
'rOQT'  Remarks  fo  full  and  comprehenfive  at  the 
ot2  theirial  Hearing,  that  there  remains  fcarce  any  Obfer- 
oftfo  Earl  vations  to  be  made  on  this  Trial :  I  fhall  only 
juft  touch  upon  fome  Particulars  therefore, 
and  leave  the  reft  to  the  Reader's  own  Re- 
flections, now  he  has  feen  the  Cafe  fo  tho- 
roughly examined. 

1.  And  firft,  it  is  evident  that  the  Faction 
which  accufed  the  Earl  of  High-Treafbn  were 
themfelves  guilty  of  the  moft  notorious  and 
deftructive  Treafbns  againft  their  King  and 
Country,  in  inviting  the  Scots  to  invade 
the  Kingdom,  and  joining  with  them  in  the 
Ruin  of  the  Conftitution,  both  in  Church  and 
State  ;  and  the  principal  Inducement  to  this 
Prolecution,  next  to  the  laving  their  own 
Heads,  which  they  had  juftly  forfeited,  was 
their  Defpair  of  ever  fubverting  the  Eftablifh- 
ment,  and  introducing  Presbytery,  and  a  Re- 
publican Form  of  Government,  while  this 
confummate  Statefman  guarded  the  Throne 
from  their  rude  and  in  (blent  Attacks. 

2.  As  the  Earl  was  the  only  Perfbn  that  ever 
■was  taken  out  of  the  Hands  of  a  Court  of 
Juftice,  after  a  Trial,  wherein  he  had  made 
a  full  Defence  to  every  Part  of  the  Charge, 
and  murdered  by  a  Statute  made  on  Purpofe  ; 
fo  never  any  Trarrfa&ion  reflected  more  Dif- 


honour  on  the  Peerage,  than  their  being  made     I<J4i- 
Tools  in  this  Manner,  to  the  Malice  and  Re-  ljlfv' 
venge  of  a  Faction,  who  had  refufed  to  fub- 
mit  to  their  Judgment  in  a  legal  Way. 

3.  That  all  the  Miferies  the  King  hoped  to 
avoid,  by  fubmitting  to  give  the  Royal  Affent 
to  this  Act  of  Injuftice,  were  probably  brought 
upon  himfelf,  the  Nation,  and  his  Pofterity, 
by  this  very  Compliance. 

4.  We  may  obferve,  that  thofe  brave  Men 
that  had  the  Courage  to  refift  the  Torrent  of 
the  Times,  and  were  marked  out,  under  the 
Name  of  &  <fRAFFO  R  DJANS,  to  be  fa- 
crificed  to  popular  Fury,  notwithftanding  all 
the  Practices  and  Artifice  of  the  Faction,  es- 
caped their  Rage,  and  have  rendered  their 
Memories  Immortal,  by  the  noble  Oppofition 
they  made  to  that  Act  of  Injuftice. 

5.  That  Ibme  of  his  belt  Actions,  and  fuch 
as  conduced  molt  to  the  Welfare  and  Profpe- 
rity  both  of  England  and  Ireland,  were  made 
part  of  the  Charge  of  High-Treafbn  againft 
him  ;  among  which  we  may  reckon  his  efta- 
blifhing  the  Linnen-Manufacture  in  Ireland^ 
from  which  both  Nations  reap  fuch  Advanta- 
ges at  this  Day,  and  for  which  he  ought  to 
have  his  Statue  erected  in  the  Capital  of  each 
Kingdom ;  but,  as  it  has  been  juftly  obferved 
already,  his  Merit  was  his  greateft  Crime  in 
the  Eyes  of  the  Saints. 
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The  Trial  of  Colonel  Nathaniel  Fiennes, ^g* \ 
for  Cowardice,  before  a  Council  of  War  at  St. .**** 
Albans.     14  Dec.  1643.  igCar.  I. 


TH  E  Articles  were  exhibited,  firft  to  the 
Houfe  of  Commons,  and  then  to  the 
Council  of  War  at  St.  Albans,  where  the  Com- 
mons ordered  the  Trial  to  be,  by  Clement 
IVatker  and  William  Prynn,  Efqs;  Members  of 
the  Lower  Houfe,  in  the  behalf  of  the  Com- 
mon-Wealth of  England. 

1 .  The  firft  Article  fet  forth,  That  the  faid 
Colonel  Nathaniel  Fiennes  did  fuddenly  appre- 
hend, imprifon  and  remove  Colonel  Thomas 
Ejfex,  late  Governor  of  the  City  and  Caftle 
of  Briftol,  upon  Pretence  that  he  intended  to 
deliver  up  the  fame  into  the  Hands  of  the 
common  Enemies  of  the  Kingdom  and  Parlia- 
ment ,  and  that  thereupon  the  faid  Colonel 
Fiennes,  obtained  the  Government  of  the  faid 
City  and  Caftle  for  himfelf,  and  undertook  to 
defend  the  fame  againft  the  faid  Enemy,  for 
the  Ufe  of  the  King  and  Parliament. 

2.  That  fbon  after  he  became  Governor  of 
Briftol,  he  did,  by  Martial  Law,  condemn 
and  execute  fbme  of  the  principal  Citizens, 
namely,  Teomans,  Boucbier  and  others,  only  for 
intending  to  deliver  up  the  fame  to  Prince  Ru- 
pert. 

3.  That  he  put  the  Parliament  and  King- 
dom to  great  Expence  in  fortifying,  garrifon- 
ing  and  furnifhing  the  faid  City  and  Caftle 
with   Ammunition  and   Provifions  for  three 


Months,  and  undertook  to  defend  them  for 
that  Space,  in  cafe  they  fhould  be  Befieged. 

4.  That,  notwithftanding  the  Premiffes,  when 
the  Enemy  came  before  the  faid  City  and 
Caftle  with  a  frnall  Force,  and  had  not  be- 
fieged it  three  Days,  he  did,  before  they  had 
taken  any  of  the  Works,  erected  a  Battery, 
or  affaulted  the  Walls,  moft  difhonourably, 
cowardly,  and  traiteroufly  deliver  up  the  laid 
City  and  Caftle,  with  the  Cannon,  Ammuni- 
tion, frnall  Arms,  Provifions,  Colours,  and  all 
his  Prifbners,  againft  the  Confent  of  the  Par- 
liament and  the  General,  into  the  Hands  of 
Prince  Rupert,  and  other  Enemies  of  the  King- 
dom and  Parliament,  to  the  Lofs  of  moft.  of 
the  Weftern  Parts  of  England. 

5.  That  he  beat  a  Parley  without  the  Pri- 
vity or  Confent  of  any  general  Council  of 
War  j  or  when  divers  of  his  Officers  and  Sol- 
diers advifed  and  perfuaded  the  contrary,  and 
could  have  defended  the  faid  City  and  Caftle. 

The  other  five  Articles  were  not  very  ma- 
teria], only  the  7th  charges  him  with  an  In- 
tention to  deliver  up  the  Place  to  the  Enemy 
before  they  befieged  it ;  and  the  9th  charges 
him  with  prefiiming  to  juftify  this  cowardly 
Surrender  before  the  Houfe  of  Commons  in 
Perfbn,  and  before  the  whole  Kingdom  in 
printed  Relations,  wherein  he  endeavoured  to 
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1643-     difgrace  both  the  honourable  Houfes  of  Par- 
^^lliament,  and  the  Earl  of  Effcx,  their  Lieute- 
<-^^v>  nant-General,  by  publifhing  that,  if  he  had 
held  out  the  laid  City  and  Cattle  to  the  laft 
Extremity,  he  could  not   have  expected   any 
Relief  from  them  in  Eight  Weeks. 
<TU  An-        To  the  firft  Article  Fiennes  anfwered,  That 
jwcrofCol.  Colonel  Thomas  Effex  was  never  Governor  of 
Fiennes.    briftol,    but  only   commanded    a   Regiment 
there,  and  that  he  apprehended  him,andfent 
him  to  the  General,  by  his  Order  ;  nor  d  d 
he  ever  feck  the  Government  of  Briftol,  but 
endeavoured  to  be   freed  from  that  Employ- 
ment ;  and  denies  he  ever  undertook  to  defend 
the  City  and  Caftle  :  On  the  contrary  he  de- 
clared,  that  they   were  not  tenable,  in  the 
Condition  they  were  in ;  and  that  they  muft 
fall  into  the  Hands  of  the  Enemy,  unlefs  bet- 
ter Provifion  were  made  for  their  Defence. 

2.  To  the  fecond  he  fays,  That  foon  after 
his  fending  away  Colonel  Effex,  he  difcover- 
cd  and  defeated  a  Confpiracy,  between  the 
Inhabitants  of'  Briftol,  and  fome  of  the  Offi- 
cers of  EJfex's  Regiment,  to  deliver  up  the 
City  to  Prince  Rupert ;  and  that  by  appre- 
hending feveral  of  the  Confpirators,  he  difap- 
pointed  the-Defigns  of  the  Enemy  :  That  he 
afterwards  called  a  Council  of  War,  by  a 
Commiffion  from  the  General,  where  divers  of 
the  Confpirators  were  condemned,  and  after- 


it  by  his  Officers  ;  but,  on  the  contrary,  he     i<*43 


was  advifed    to   the  Treaty   by  far  the  major 


1 9  C-iV.,1. 


Part,  if  not  by  the  unanimous  Confent  of  the 
whole  Council  of  War,  and  the  Gentlemen 
preient. 

He  denied  that  he  had  any  Intention  to  de- 
liver up  the  Town  before  it  was  befieged,  as 
he  is  charged  in  the  'jth  Article  ;  or  that  he 
faid  any  Thing  untruly  in  his  Juftification  of 
the  Surrender  of  Briftol,  as  he  is  charged  in  the 
9th  Article  :  But  fays,  that  it  was  with  great 
Difficulty  and  Hazard  he  held  out  four  Days, 
confidering  the  Condition  the  Place  was  in. 

Mr.  Prynne,  the  Profecutor,  who  was  fond 
cf  hearing  himfelf  talk,  and  would  hold  iorth 
everlaftingly  upon  any  Subject  almofl  ;  has  fil- 
led fifty  or  threefcore  Folio  Pages,  with  his 
Speeches  and  wife  Harrangues  at  this  Trial  ; 
but  I  believe  my  Readers,  who  know  the  Cha- 
racter of  the  Man,  will  gladly  excufe  the  Re- 
petition of  them,  and  think  it  fufficient,  in 
fuch  a  Cafe  as  this,  to  take  Notice,  That  the 
Council  of  War  being  of  Opinion,  that  Co- 
lonel Fiennes  had  surrendered  Briftol  fooner, 
and  upon  more  difhonourable  Terms,  than 
a  brave  Man  ought  to  have  done,  pafTed-  the 
following  Sentence,  which  their  Clerk  read  to 
him  out  of  a  Paper,  in  l\tc  verba. 

Colonel   Nathaniel  Fiennes,  yburhefv&  been  Sw.ter.ee  en 


wards  executed ;  but  the  Execution  was  flayed   arraigned  and   convicted  before  this  honourable ll 


till  the  General  was  acquainted  with  the  iro- 
ceedings. 

3.  To  the  Third  he  anfwered,  That  by  his 
own  Induflry,  and  unwearied  Application,  he 
had  endeavoured  to  furnifh  the  Town,  and 
put  it  in  a  Poflure  of  Defence,  without  trou- 
bling the  Parliament,  and  had  well  nigh  fi- 
nifhed  a  Line,  or  Rampart  of  Earth,,  about  the 
Town  ;  but  denied  that  he  could  raife  a  fuffi- 
cient Garrifbn  to  defend  the  City  againfl  all 
the  Power  of  the  Enemy  for  three  Months,  or 
that  he  undertook  to  keep  it  fo  long,  in  Cafe  it 
fhould  be  befieged. 

4.  To  the  Fourth,  He  denies  that  he  deli- 


Counal,  for  furrendering  (ind  delivering  up  the 
Town  and  Caftle  of  Briftol,  with  the  Forts, 
Magazines,  Arms,  Ammunition,  Visuals,  and 
other  Things  thereunto  belonging  ;  and  for  not 
having  held  the  fame  to  the  utmofi  Extremity, 
according  as  by  your  Duty  you  ought  to  have 
done  ;  for  which  Offence  this  honourable  Council 
hath  adjudged  you  to  be  executed,  according  to 
the  Articles  of  War,  by  having  your  Head  cut 
off.     God  have  Mercy  en  your  Soul. 

But,  notwithftanding  this  Sentence,  tYieXJ- Pardoned* 
furpers  thought  fit  to   pardon  him  ;    for  no 
Man  had  fhewn  more  Zeal  in   the   Houfe  of 


vered  up  Briftol  againfl:  the  Confent   of  the   Commons,  for  ruining. both  Church  and  State, 


Parliament,  or  the  General ;  or  delivered  it  up 
traiteroufly,  or  cowardly,  or  contrary  to  his 
Truft  ;  but  fays,  he  did  defend  the  fame  to 
the  utmofi  of  his  Power,  and  that  he  furren- 
dered  it  upon  honourable  Terms,  in  refpect 
to  the  State  he  was  in :  For  that  the  Enemy 
had  entered .  the  Line,  or  Rampart,  which 
was  not  finifhed  ;  and,  the  City  having  no  Wall 
on  that  Side,  it  was  impoffible  to  prevent  their 
pofTeffing  themfelves  of  the  Place. 

5.  To  the  Fifth,  That  be   did   not  parley 
with  the  Enemy,  when  he  was  diiTuaded  from 


than  this  Gentleman  ;  though  it  appeared  he 
had  but  a  very  moderate  Share  of  Military 
Skill,  or  Bravery,  when  he  took  up  Arms  in 
Defence  of  the  Good  Old  Caufe.  He  was  Son 
to  the  Lord  Say,  and  feemed  to  inherit  his  Fa- 
ther's Malice  to  the  Crown  ;  for  though  he 
chofe  to  go  Abroad,  to  avoid  the  Reproach  of 
Cowardice  at  Home,  he  remained  as  unfhaken 
in  his  Rebellious  Principles,  after  this  Difgrace, 
as  he  was  before,  and  never  attempted  to  re- 
concile himfelf  to  his  injured  Sovereign. 
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ci?:i.The  Trial  of  the  Moft  Reverend  Father  in  God./cS.i. 
William  Laud,  Lord  Archbifhop  of  Can-^^ 
terhiry,  before  a  remnant  of  the  Houfe  of  Lords ; 
which  began  March  12,   1643.  19  Car A. 
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TH  E  Commons  impeached  his  Grace  of 
High-Treafon,  and  other  High  Crimes 
and  Mifdemeanors,.at  the  Bar  of  the  Houle 
of  Lords,  the  18th  of  December,  1640,  de- 
fifing  he  might  be  committed  to  fafe  Cuftody ; 
whereupon  he  was  delivered  to  the  Black-Rod, 
till  the  Commons  mould  proceed  in  their  Im- 
peachment ;  and  on  Friday  the  26th  of  Fe- 
bruary following, fourteen  general  Articles  were 
fent  up  to  the  Lords  againft  him. 

1.  The  firft  charged,  That  he  had  traite- 
roufly  endeavoured  to  fubvert  the  Laws,  and 
introduce  Arbitrary  Government. 

2.  He  had  denied  the  Authority  of  Parlia- 
ments, eftablifhing  an  abfolute  Power,  not 
only  in  the  King,  but  in  himfelf  and  other 
Bifhops,  above  and  againft  Law. 

3.  That  by  Threats  and  Promifes  to  the 
Judges,  he  had  perverted  the  Courfe  of  Ju- 
ftice,  and  deprived  the  King's  Subjects  of 
their  Rights. 

4.  That  in  his  own  Courts  he  had  fold  Ju- 
ftice,  and  taken  Bribes. 

5.  That  he  had  caufed  divers  Canons  to  be 
made,  contrary  to  the  King's  Prerogative,  and 
the  Laws ;  eftablifhed  an  unlawful  Authority 
in  himfelf,  and  Succeffors ;  and  endeavoured 
to  confirm  his  exorbitant  Power  by  a  wicked 
Oath. 

6.  That  he  had  affumed  a  papal  and  tyran- 
nical Power. 

7.  That  he  endeavoured  to  fubvert  the  true 
Religion,  and  introduce  Popijlo  Superftition. 

8.  That  he  abufed  the  Truft  his  Majefty 
repofed  in  him,  procuring  the  Nomination  of 
Perfons  to  Ecclefiaftical  Preferments,  which 
belonged  to  others,  and  preferring  Perfons 
that  were  popifhly  affected. 

9.  That  his  own  Chaplains,  to  whom  he 
committed  the  licenfing  of  Books,  were  Po- 
pifhly affected,  which  had  occafioned  the  pub- 
lifhing  of  divers  fuperftitious  Books. 

10.  That  he  endeavoured  the  reconciling 
the  Churches  of  England  and  Rome,  and  coun- 
tenanced the  eftablifhing  a  Popifh  Hierarchy 
in  the  Kingdom. 

11.  That  he  had  caufed  feveral  Orthodox 
Minifters  to  be  filenced,  and  deprived,  and 
many  Loyal  Subjeds  to  forfake  the  King- 
dom. ,     :  '        .  ' 

12.  That  he  had  abrogated  the  Privileges 
granted  the  French  and  Dutch  Churches  in  this 
Kingdom,  endeavouring  to  caufe  Difcord  be- 
tween the  Church  of  England,  and  other  Re- 
formed Churches. 

13.  That  he  had  laboured  to  bring  divers 
Popifh  Innovations  into  the  Kingdom  of  Scot- 
land, in  order  to  create  a  War  between  the 
Kingdoms  of  England  and  Scotland,  and  ad- 
vifed  his  Majefty  to  fubdue  the  Scots,  forcing 
the  Englijb  Clergy  to  contribute  to  that  War: 
That  he  had  cenfured  the  Pacification  as  dis- 


honourable, and  fb  incenfed  his  Majefty,  that 
he  entered  into  an  Offenfive  War  with  the 
Scots. 

14.  That,  to  prevent  his  being  queftioned 
for  thefe  traiterous  Proceedings,  he  endeavour- 
ed to  fubvert  the  Rights  of  Parliament,  and 
to  caufe  Divifions  between  his  Majefty  and  his 
People ;  for  which  they  impeached  him  of 
High-Treafon. 

Two  or  three  Days  after  the  fending  up  Commuted 
thefe  Articles,  his  Grace  was  committed  to  the  *°  the 
tfower,  where  he  remained  from  the  29th  of 
Feb.  1640-T,  to  the  24th  of  Off.  1643,  when 
he  received  Ten  additional  Articles,  together  Ten  addi- 
with  an  Order  from  the  Lords,  to  put  in  his  ^n^Jf- 
Anfwer  in  writing  before  the  30th  of  the  feme^J^' 

Month.  two  Tears 

1.  The  firft  additional  Article  charges,  that«/fcr  his 
in  the  3d  and  4th  Year  of  the  King,  he  cau-  '"£&"■ 
fed   the   Parliament  to  be   diffolved,  andaf-we 
perfed    the   Members,    affirming  they   were 
factious  Puritans,  and  commended  the  Pa* 

pijls. 

2.  That  for  ten  Years  paft  he  had  endear 
voured  to  advance  the  Power  of  the  Council- 
Table,  the  Canons  of  the  Church,  and  the 
King's  Prerogative,  above  the  Laws. 

3.  That  to  advance  the  Ecclefiaftical  Power, 
he  had  hyadred  the  granting  Writs  of  Pro- 
hibition to  the  Ecclefiftical  Courts. 

4.  That  a  Judgment  being  given  againft 
one  Bur  ley,  a  Parfon,  for  Non  -  refiden- 
cy,  he  had  ftayed  Execution  by  applying  to 
the  Judges,  and  fakl,  He  would  never  foffer  a 
Judgment  topafs  againft  a  Clergyman,  by  nihii 
dicit. 

5.  That  he  had  caufed  Sir  John  Corbet,  a 
Juftice  of  Peace,  to  be  imprifoned,  for  cau- 
fing  the  Petition  of  Right  to  be  read  at  the 
Seffions  of  the  Peace  ;  and,  during  his  Impri- 
fbnment,  granted  away  part  of  the  Glebe  Lands 
of  Alderly,  belonging  to  the  faid  Sir  John  1 
had  prevented  the  Execution  of  a  Judgment, 
which  Sir  John  had  obtained,  and  procured 
him  to  be  committed  by  the  Council-Table, 
till  he  fubmitted  to  their  Order. 

6.  That  divers  Sums  being  given  for  pur- 
chafing  Impropriations,  he  had  caufed  the 
feme  to  be  overthrown  in  the  Court  of  Ex- 
chequer. 

7.  That  he  had  harboured  and  relieved  Po- 
pijlo Priefts,  who  had  traduced  the  39  Articles. 

8.  That  he  had  faid,  A  Blow  muft  be  given 
to  the  Church,  before  it  could  be  brought  to 
Conformity. 

9.  That  in  May,  1 640,  he  caufed  the  Con- 
vocation to  be  held,  after  the  Diffolution  of 
the  Parliament,  where  Canons  were  madej 
contrary  to  Law  and  the  Privilege  of  Parlia- 
ment, and  a  dangerous  and  illegal  Oath  form- 
ed approving  the  Doctrine  and  Difcipline  of 
the  Eftablifhed  Church,  and  promifing  not  to 
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164;-  coofent  to  any  Alteration  in  the  Government 
19  Car.  I.  0f  tjje  church  by  Archbifhops,  Bifhops,  Deans, 
Ks~V>-'  Archdeacons,  Sc.  Which  Oath  he  had  taken 
himfelf,  and  caufed  other  Minifters  to  take  j 
and  imprifoned  the  Bifhop  of  Gloucester,  for 
refufing  to  fubfcribe  the  faid  Canons,  and  take 
the  Oath,  till  he  fubmitted. 

10.  That  a  Refblution  being  taken  at   the 
Council- Table  for  aflifting  the  King  by  extra- 
ordinary  Means,   if   the    Parliament   fhould 
prove  peevifh,  the  Archbifhop  wickedly  ad- 
vifed  his  Majefty  to  diffolve  the  Parliament  in 
1 640,  and  it  was  thereupon  diffolved  ;  and 
foon  after  he  told  his  Majefty,  That  he  was 
new  abfclved  from  all  Rules    of  Government , 
and  at  Liberty  to  ufe  extraordinary  Ways  for  a 
Supply. 
flepetttions     Upon  receipt  of  thefe  Articles,  and   the-  a- 
fiy  Ahney   bovefaid  Order  from  the  Lords,  his  Grace  pe- 
mtite"    titioned  ne  rnight  be  allowed  fbmething  out 
"'      of  his  Eftate,  which  they  had  feized  and  fe- 
queftred,  to  bear  the  Charges  of  his  Trial : 
for  his  Pa-  That  his  Papers  might   be  reftored  him,  that 
pn, Court- \\q  might   be  enabled  to  prepare  for  his  De- 
jd,  &c.     fence  .    arKj  t[lat   he  might  have  Counfel,  a 
Sollicitor,  and  fbme  Servants  to  attend  his  Bu- 
finefs :    And  upon  a  fecond  Petition,  Mr.  Dell, 
his  Grace's  Secretary,  was  affigned  him  for  a 
Sollicitor  ;  Mr.  Hearne,  Mr.  Chute,  Mr.  Hales, 
and  Mr.  Gerard,  were  affigned  him  for  Coun- 
fel;  but  they  would  not  allow  him   a  Penny 
out  of  his  Eftate,  Glynn  telling  them  he  might 
proceed    in  forma  pauperis  :    However,  they, 
made  him  pay  even  for  the  Copies  of  his  own 
Papers. 
and  that        ^1S  Grace  petitioned  the  Lords  alfo,  That 
they  veouU  they  would  diftinguifh  the  Treafbn  from  the 
dijtinguijh  Mifciemeanors  in  the  Articles ,  for  the  Crimes 
betwun     were  fo  interwoven  and  connected  in  the  Con- 
tou  and    clufion,  that  they  might  all  refer  to  Treafbn, 
fflfikmea-  and  confequently  his  Council   would  not   be 
vorsbewas  permitted  to  give  him  any  Advice  in  Matters 
of  Fact ;  but  neither  the  Lords  nor  Commons 
would  make  any  Diftinction,  though  Appli- 
cation was  made  to  them  reflectively  :  How- 
ever, the  Lords  were  Co  gracious  to  give  him 
further  Time  to  put  in  his  Anfwer,  till  the 


charged 

luitb. 


13th  of  November,  when  his  Grace  appeared 

at  their  Lordfhips  Bar,  and  put   in  his    An- 

His  Jr.-  fwer  in  writing  to  the  laft  Article,  viz.  That 

fwtrptin  }je  was  not  guilty  in  fuch  Manner  and  Form  as 

the  faid  Articles  of  Impeachment  charged. 

But  his  Grace  appearing  at  the  Lord's  Bar 
again,  the  1 6th  of  January,  1643-4,  It  was 
obferved,  there  was  no  Anfwer  put  in  to  the 
firft  Articles,  or  any  IfTue  joined  ^  and  there- 
upon his  Grace  was  ordered  to  put  in  his  An- 
fwer to  the  Original  Articles  the  22d  of  Ja- 
nuary. 

Then  his  Grace  petitioned  that  his  Anfwer 
to  the  laft  Articles  might  be  taken  off  the  File, 
and  that  the3'  would  diftinguifh  between  Trea- 
fon  and  Mifdemeanors,  that  he  .might  give  a 
particular  Anfwer  to  both  •  and  that  they  would 
give  his  Counfel  leave  to  fpeak  to  the  Generali- 
ty and  Uncertainty  of  the  Articles,  which 
they  declared  no  Man  living  could  prepare  an 
Anfwer  to,  as  the  Cafe  ftood  ;  but  his  Grace 
was  not  indulged  in  any  of  thefe  Particulars, 
and  therefore  found  himfelf  under  a  Neceffity 
of  putting  in  the  fame  general  Anfwer  he  had 


done  before  (viz. j  <fhat  he  was  not  guilty :  1643-4- 
Only  as  to  the  13th  Original  Article,  and  the1?0"*-  \ 
reft  of  them  that  related  to  Scotland,  he  plead-  s-/^v^Ni 
ed  the  late  Act  of  indemnity. 

His  Grace,  having  received  an  Order  to  pre-  He  is 
pare  for  his  Trial  the  12th  of  March,  1643-4,  brought  to 
was  brought  to  the  Bar  of  the  Houfe  of  Lords hn  CIneil- 
that  Day  ;  where  he  found  a  Committee  of 
the  Commons,  confifting  of  Serjeant  IVilde,  Mi*. 
Brown,  Mr.  Maynard,  Mr.  Nicholas,  and  Mr, 
Hill,  appointed  to  manage  the  Evidence  a- 
gainft  him ;  and  Prynne  acted  as  their  Solici- 
tor, having  Grice  and  Beck  to  aflift  him.     His 
Grace  alfo  obferves,  that  Prynne,  during  the 
Trial,  kept  an  Office,  where  he  inftructed  and 
tampered  with  the  Witneffes. 

Mr.  Serjeant  IVilde  opened  the  Charge,  by  Firft  Days 
a  moft  feandalous  and  virulent  Invective  a-  Hearing. 
gainft  this  great  Prelate  j  wherein  he  fays,  if  V^  fhe  °~ 
the  Memory  of  all  the  pernicious  Practices,  /mpeacb- 
which  had  been  from  Time  to  Time  attempted  mint. 
againft  our  Religion  and  Laws  were  loft,  here 
they  would  find  them  revived  :  That  had  the 
Faults  of  this  Man  been  no  Other  than  thofe 
of  common  Frailty  and  Inadvertency,  they 
would  gladly  have  thrown  a  Veil  over  them  5 
but,  being  wilful,  deftructive,  and  comprehen- 
five  of  all  Evils,  the  Sin  would  lie  on  their 
own  Heads,  if  they  did  not  call  for  Juftice. 
That  here  wasTreafon  in  the  higheft  Pitch  and 
Altitude  j  even  the  betraying  the  whole  Realm, 
and  the  Subverfion  of  the  very  Foundations. 
That  thefe  Crimes,  of  themfelves  fo  heinous, 
were  aggravated  by  the  Quality  of  the  Of- 
fender, who  had  been  advanced  to  the  moft 
eminent  Stations  in  Church  and  State,  and  was 
endowed  with  many   great  Gifts  of  Nature  : 
But  all  thefe  Advantages  he  had  preverted  to 
the  Deftruction  of  the  Publick. 

That  Churchmen  in  all  Ages,    were  the  A  General 
archeft  Seedsmen  of  Mifchief,  and  the  prm-^1"™")""1 
cipal  Actors  in  all  the  great  Diffractions  that tU  Ucvg1' 
had  happened ;  and  as  they  meddled  with  tem- 
poral Things,  heterogeneal  to  their  Calling, 
God  was  pleafed  to  finite  them  with  Blindnefs, 
and  infatuate  their  Councils,   of  which  this 
Prelate  was  an  Inftance  ;  who,  employing  his 
Time  in   State  Affairs,  became  the  Author  of 
all  the  illegal  and  tyrannical  Proceedings  and 
Innovations  in  Religion  and  Government,  and 
indeed,  of  all  the  ConcuJJions  and  Dejlfatfiofis, 
that  had  happened  in  Church  and  State. 

And  when  by  the  Magnanimity  of  former 
Princes,  and  the  Wifdotn  of  their  Anceftors, 
they  had  fhaken  off  the  Antichriftian  Yoke  ; 
and  when  they  had  feen  fuch  bloody  Maflacres, 
Plots,  and  Profecutions  at  Home  and  Abroad, 
in  order  to  introduce  it  again  :  That  this 
Man  fhould  go  about  to  reduce  them  to  thofe 
rotten  Principles  of  Error  and  Darknefs  again: 
It  could  not  be  expected  but  tbePeople  fhould 
be  ready  to  ftone  him.  He  concluded,  That 
though  Naaman  was  a  great  Man,  yet  he  was* 
a  Leper  :  And  this  Man's  Leprofy  had  lb  in- 
fected all,  that  there  remained  no  Cure,  but 
the  Sword  of  Juftice  ;  which  they  doubted 
not  but  their  Lordfhips  would  apply,  that 
the  Commonwealth  might  live  again  and 
flourilh. 
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1643-4.       His  Grace  having  obtained  Leave  to  fpeak  1 

l^Jr^y^  in  his  Defence,  faid,- That  it  was   a  | 

The  ^n-&- great' Affliction  to  him  to  appear  at  this  Bar 
Biftrt  per- a$  &  Criminal,  though  he  mould  be  acquitted ; 
mated  to  bLlt  ne  was  not  vcry  folicitous  about  his  Sen- 
tence, for  he  thanked  God  he  had  fpent  his 
Time  fo,  that  he  was  neither  afhamed  to  live, 
nor  afraid  to  die  ;  nor  could  the  World  be 
more  weary  of  him,  than  he  was  of  it  :  Eut 
if  none  of  thefe  Things  whereof  thefe  Men 
accufed  him,  merited  Death  by  Law,  though 
he  might  not  in  this  Cafe  appeal  to  Ccefar, 
yet  he  might,  and  did,  to  their  Lordfhip's 
Juftice  j  not  doubting  but  God  would  protect 
his  Innocence. 

The  Charge1  againft  him,  he  obferved,  was 
divided  into  two  principal  Heads,  (viz?)  His 
endeavouring  to  fubvert  the  Laws,  and,  The 
Religion  by  thofe  Laws  eftablifhed. 

As  to  the  Laws,  be  faid  he  had  been  a  ftridt 
Obferver  of  them  all  his  Life  ;  and  fince  he 
had  any  Share  in  the  Adminiftration,  no  Man 
had  been  more  guided  by  them  than  himlelf, 
as  the  learned  Counfel  prefent,  who  had  at- 
tended the  Council-Table,  could  teftify  :  Nay, 
he  had  ever  held,  that  human  Laws  bind  the 
Conference  ;  and  this  Doctrine  he  conftantly 
preached.  That  he  looked  upon  an  Endea- 
vour to  fubvert  the  Law  a  greater1  Crime  than 
to  break  any  particular  Law  :  And  this  they 
might  obferve  was  his  Judgment,  by  the 
Eook  he  wrote  againft  Fijloer 3  out  of  which 
he  read  a  Paffage  to  this  Purpofe  : 

"  As  to  Religion,  he  was  born  and  bred 
"  up  in  the  Church  of  England,  and  by  the 
"  Bleffing  of  God,  and  the  Favour  of  his 
"  Prince,  grown  up  to  the  Years,  that  were 
"  then  upon  him,  and  to  that  Place  of  Pre- 
"  ferment  which  he  did  yet  bear  -3  and  in  this 
<c  Church,  by  the  Grace  of  God,  he  was  re- 
"  fblved  to  die  :  That  he  had  ever  continued 
"  fteady  to  his  Profeffion  and  Principles,  with- 
"  out  any  Regard  to  worldly  Views ;  though 
"  if  his  Confcience  would  have  given  him 
"  Leave  to  fhift  his  Tenets  as  Time  and  Oc- 
cC  cafion  ferved,  he  might  have  eafily  flid 
t£  through  all  the  Difficulties  of  this  Sort  that 
tC  had  preffed  him :  That  he  had  always  en- 
"  deavoured,  that  the  publick  Worfhip  of 
"  God,  which  was  too  much  flighted,  might 
"  be  preferved,  and  that  with  as  much  De- 
"  cency  and  Uniformity  as  might  be  :  For  he 
"  was  ftill  of  Opinion,  that  Unity  could  not 
"  long  continue  in  the  Church,  without  Uni- 
44  formity.  He  faw  that  the  Neglect  of  the 
*?  Publick  Worfhip,  and  the  Places  dedicated 
"  to  that  Service,  had  caft  a  Damp  upon  the 
"  true,  and  inward  Worfhip  of  God  ;  which, 
sc  while  we  live  in  the  Body,  needs  external 
ci  Helps,  and  all  little  enough  to  keep  it  in 
"  any  Vigour:  But,  though  he  had  endeavour- 
"  ed  to  redrefs  Things  according  to  the  Law 
"  and  Canons,  he  did  not  know  he  had  ever 
'"  done  it,  but  with  the  Confent  of  the 
'"  People. 

"  That  he  was  innocent,  as  well  in  Thought 
"  as  Practice,  of  any  Defign  to  alter  Religion 
"  and  introduce  Popery  ;  and,  if  nothing  but 
"  Truth  were  fpoken,  he  challenged  what- 
tc  ever  was  between  Heaven  and  Hell  to  fay 
u  their  worft  againft  him,  in  Point   of  Reli- 


,e  gion,  in  which  he  ever  hated  Diffimulation;   ^43-4. 
,c  and  though   he  might  have   procured  his J9  C;ir f" 
:c  Safety  by  it,  he  .thought  it  no  way  became  v-/r*v^s^ 
"  a  Chriftian  Bifhop  to  halt  with  God. 

"  Laftly  he  faid,  It  was  ftrange,  if  he  de- 
"  figned  to  introduce  Popery,  he  fhould  have 
"  laboured  fo  much  to  reduce  thofe  who 
"were  going,  or  had  gone  over  to  it  ;  and 
"  inftanced  in  two  and  twenty  Perfons,  mofi 
"  of  them  Men  of  Condition,  whom  he  had 
"  brought  over  to,  or  confirmed  in  the  Pro- 
"  teftant  Religion  ;  and  challenged  any  Cler- 
"_c  gyman  to  give  a  better  Proof  of  his  Zeal  to 
,c  the  Eftablifhed  Church  ■  not  doubting,  but 
"  he  fhould  be  able  to  anfwer,  whatever 
"'  fhould  be  more  particularly  objected  a- 
"  gainft  him. 

The  Archbifhop  being  brought  to  the  Bar  fie  fecond 
again  on  the  1 3th  of  March,  the  Managers  Day- 
proceeded  to  make  good  the  firft  and  fecond  <The'lIa"a- 
Original  Articles  ;   and  the  fecond  additional^  ma^e 
Article  relating  to  the  Subverfion  of  the  Laws, good  the 
introducing  arbitrary  Power,  queftioning  the^rtk,eta~ 
Authority  of  Parliaments,  advancing  the  Pow-S4'^zw' 
er  of  the  Council-Table,  &c. 

To  prove  this  Part   of  the  Charge,    Mr. 
Maynard  read  the  following  Words  out  of  his 
Grace's  Diary,  QviZ.}  the  5th  of  December,  His  Diary 
1639.     'The  King  declared  his  Refutation  for  a  made  Evi- 
Parliament,  in   cafe  of  the  Scottfh  Rebellion  :  dinceff.- 
The  firft  Movers  of  it  were  my  Lord  Deputy  ofs<"r!-'    '  -'■ 
Ireland,  the  Lord  Mar  qui fs  of  Hamilton,  and 
myfelf ;  and  a  Refolation  voted  at  the  Board, 
to  ajjift  the  King  in  extraordinary  Ways,  if  the 
Parliament  floould  -prove  pceviflo   and  refafe. 
From  whence  it  was  urged,  he  had   beftowed 
the  Epithet  of  PeeviJIi  on    the  Parliament  ; 
and  that  the  Vote  to  affift  the  King  by  extra- 
ordinary Ways,  proceeded  from  his  Advice. 
The  Evidence  of  Sir  Henry  Vane,  the  elder,  $r  Hern-y- 
alfb  was  infifted  on ;    who  depofed,    that  his  Vane. 
Grace  faid  to  the  King,  after  the  rifing  of  the 
laft  Parliament,  Now  he  might  ufe  his  Power. 

Alderman  Atkins  depoled,  that  when  he 
was  brought  before  the  Council  about  Ship- 
Money,  none  was  fo  violent  againft  him  as  his, 
Grace. 

It  was  objected  to  him,  that  he  had  afferted 
the  King's  Proclamations  were  of  the  fame 
Force  as  a  Statute  ;  and,  fpeakingof  the  King's 
Power,  he  had  faid,  Whofoever  falls  upon  it 
fly  all  be  broken  j  but  upon  whomfoever  it  falls, 
it  fio all g-ind  him  to  Powder. 

And  that,  fpeaking  of  an  Act  of  Parliament, 
he  faid,  That  he  faw  nothing  would  down  with 
them  but  ASis  of  Parliament  :  No  Regard  at  all 
to  the  Canons  of  the  Church  ;  and  that  he  would 
refcind  all  Ac~fs  that  were  againft  the  Canons  ; 
and  hoped  fhortly,  to  fee  the  Canons  and  the 
Kings  Prerogative  of  equal  Force  with  an  A£i 
of  Parliament. 

He  was  alfo  charged  with  giving  the  King 
Subfidies  in  Convocation,  without  Confent  of 
Parliament  -3  and  with  fome  other  Matters  of 
lefs  Moment,  to  fupport  the  three  Articles 
above  mentioned. 

To  this  his  Grace  anfwered,  That  he  be-  His  Re- 
lieved the  Word  Peevifh  had  been  put  into  his  -^"ce  *"  *^e 
Diary,  fince  it  was  taken  from  him  ;  and  if  th^ond 
not,  he  thought  it  was  not  impoffible,  that  a  j)ay. 
Parliament  fhould  prove  Peevifh. 

That 
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i<J45-4-       That  it  was  not  faid  in  his  Diary,  that  the 
19  Car.  I.  yote  tQ  ajjyi  tjJe  fang  iy  extraordinary  Ways, 

sjrV~>~>  was  his  Advice,  but  that  there  was  fuch  a 
General  Vote  of  the  Council  j  and  befides,  this 
appeared  by  the  fame  Diary,  to  be  for  the 
Scotijh  Bufinefs,  which  was  within  the  Act  of 
Oblivion. 

That  he  never  faid,  the  King  might  life  his 
Power,  or  any  other  Words  to  that  Effect  ; 
and  if  he  had,  they  were  not  Treafbn  ;  and 
if  they  were,  there  was  but  one  Witnefs  of 
them,  and  the  Law  required  two  in  Treafbn  : 
However  this  alfb  related  to  Scotland,  and  was 
therefore  within  the  Act  of  Oblivion. 

That  as  to  his  preffing  the  Payment  of  Ship- 
Money,  this  was  after  the  Judges  had  given 
their  Opinions  of  the  Legality  of  it  5  and  be- 
fides, it  was  the  Act  of  the  whole  Council, 
and  could  not  be  afcribed  to  him  in  Particular ; 
and  it  was  ftrange  this  mould  be  accounted 
■  High-Trealbn  in  him,  and  not  in  the  reft. 
As  to  the  Words,  Whoever  falls  on  that  Stone 
Jhall  be  broken,  &c.  Two  of  the  WitnefTes 
were  Soap-Boilers  and  Parties,  and  were  fen- 
tenced  by  the  Star-Chamber  for  their  Con- 
tempt :  That  the  Words  were  faid  to  be  fpolcen 
above  twelve  Years  fince,  and  he  believed 
none  of  the  Managers  could  think  him  fb 
weak  to  have  faid  them  :  However,  they  were 
not  Treafbn,  and  he  was  not  anfwerable  for 
every  Thing  the  Star -Chamber  had  done. 
As  to  his  faying,  Nothing  would  down  with 
them  but  Ac~ls  of  Parliament,  &c.  this  was 
proved  but  by  a  fingle  Witnefs,  who  was  a 
Party  ;  and  though  a  great  Regard  ought  to 
be  had  to  Acts  of  Parliament,  yet  fbme  ought 
to  be  paid  to  the  Canons.  And  as  to  the 
giving  the  Subfidies  in  Convocation,  it  was 
the  Act  of  that  whole  Body  ;  and  the  Grant 
was  no  other,  nor  in  other  manner,  than  had 
been  granted  to  Queen  Elizabeth  ;  and  that 
the  Clergy  ever  had  a  Power  of  granting 
Subfidies. 

This  Days  Hearing  being  over,  his  Grace 
was  ordered  to  appear  again  on  Saturday  the 
16th  of  March,   and  a  Note  given  him   by 
the  Committee,  that  they  intended  to  proceed 
next  on  Part  of  the  fecond  Additional  Article, 
the  third  Original  Article,  and  the  third   and 
fifth  Additional  Articles,  which  related  to  The 
Advancing  the  Power  of  the  Council-Table, 
The  Ecclefiaftical  Jurifdiction,  Sc.      But  the 
*fhhd  and  Hearing   was   put   off   to  Monday  the    18th 
fa"'?       of  March,  when  his  Grace  being  brought  to 
£ay*       the  Bar  of  the  Houfe  of  Lords  again,  he  was 
charged  with  caufing  feveral  Houfes  about  St. 
Paul's,  to  be  demolifhed  ;  to  prove  which,  his 
Diary  was  produced  j  wherein  he  expreffes  a 
Defign  of  getting  that  antient  Fabrick  repair- 
ed :  Then  three  Orders  of  Council  were  pro- 
duced,   for  compounding  with  the  Tenants, 
and  pulling  down  their  Houfes  if  they  refufed 
to  compound. 

It  was  further  objected,  That  his  Hand  was 
to  another  Order  of  Council,  for  the  Gold- 
fmiths  to  provide  themfelves  with  Houfes  in 
Cheapfide  and  Lombard -Street  :  And  one 
Bartley,  a  Stationer,  who  had  been  put  out 
of  his  Houfe  to  make  Room  for  the  Goldfmiths, 
was  produced  as  an  Evidence  againft  him. 
No.  7. 


He  was  charged  alfb  with  forcing  People  to    i&B-4j, 
lend  Money  for  the  Repairing  of  St.  Paul's,  l9  Car- 
and  with  the  Imprifonment  of  one  Vajfal   by  v/*v"s 
the  Council-Board  j  who  conceived  his  Grace 
to  be  the  Author  of  it.     The  Imprifonment 
of  Sir  John  Corbet  by  the  Council-Board,  was 
alio  imputed  to  him.     His  projecting  to  give 
the  Minifters  of  London  fbme  Afliftance  as  to 
their  Tythes,  was   urged  as  another  Offence, 
and  his  Diary  produced  as  an  Evidence  of 
it. 

The  Imprifbning  Burton,  Prynne,  and  Baft- 
wick,  alfb  was  laid  to  his  Charge ;  and  parti- 
cularly the  cenfuring  Prynne  for  Libelling  : 
And  laftly,  he  was  charged  with  being  in- 
ftrumental  in  removing  two  Brew  -  Houfes, 
that  were  a  Nufance  to  the  Palace  of  St. 
James's. 

To  the  third  and  fourth  Day's  Charge  his  His  De- 
Grace  anfwered,  That  when  he  came  to  the  fe»"  t° th* 
Bifhoprick  of  London,  he  thought  himfelf  o-  ^f 0* ' 

.  ,.        ,  ,  1       ,,  .         r  «       -r,       .j     *»e   %d  and 

bilged  to  endeavour  the  Repair  or  St.  Paul  s,  4,&  Da„ 
which  was  then  ready  to  fink  into  its  Ruins, 
and  efpecially  the  Body  of  it  ;  which,  by  the 
Local  Statutes,  the  Bifhop  was  to  repair 
while  he  enjoyed  the  Lands  that  belonged  to 
the  Church  ;  and  which  very  well  enabled  him 
to  do  fb,  till  fbme  facrilegious  Hands  defpoiled 
that  Bifhoprick  of  them  :  And  as  to  the  de- 
molifhing  the  Houfes  that  were  built  upon 
the  Church- Yard,  they  flood  fb  near  the 
Church,  that  the  Repairing  of  it  was  imprac- 
ticable, till  they  were  pulled  down  •  and  there- 
fore eight  or  nine  thoufand  Pounds  had  been 
raifed  to  compound  with  the  Inhabitants,  for 
taking  down  thofe  Houfes,  though  they  had 
no  Right  to  ftand  there  :  That  he  could  not 
be  charged  with  mifapplying  any  of  the  Mo- 
ney that  had  been  raifed  for  the  Repairs  $  and 
he  had  indeed  contributed  twelve  hundred 
Pounds  out  of  his  own  Pocket  towards  the 
Work  ;  nor  had  he  done  any  thing  in  Rela- 
tion to  thefe  Repairs,  without  the  Approbation 
and  Order  of  his  Majefty,  or  the  Lords  of  the 
Council  j  and  therefore  this  ought  not  to  be 
imputed  to  him  in  Particular. 

As  to  obliging  the  Goldfmiths  to  keep  their 
Shops  in  Lombard-Street  and  Cheapfide,  this 
alfb  was  done  by  Order  of  Council,  and  not 
to  be  afcribed  to  him  ;  and  was  however  very 
far  from  High-Treafbn  :  And  for  his  faying  in 
this  Cafe,  That  the  Council-Board  was  not  fb 
weak,  but  it  might  command  fuch  Things; 
he  does  not  remember  he  faid  fb  then  ;  but  he 
thought  the  Council  -  Table  muft  be  very- 
weak  indeed,  if  it  could  not  command  in 
things  of  Decency. 

His  forcing  People  to  lend  Money  for  the 
Repair  of  St.  Paul's,  he  had  no  Occafion  to 
fpeak  to,  becaufe  they  did  not  attempt  to 
prove  it. 

As  to  the  Imprifonment  of  Mr.  VaJJaly 
that  was  alfb  an  Act  of  the  Council-Board  $ 
and  VaJJal's  faying,  He  conceived  his  Grace 
to  be  the  Occafion  of  it,  was  no  Proof  of  it. 

The  Imprifonment  of  Sir  John  Corbet  alfb 
was  the  Act  of  the  Council-Board. 

And  as  to  his  contriving  fbme  Support  for 

the  London  Minifters,  he  fhould  have  been  to 

blame  if  ha  had  not,  when  he  was  their  Bi- 

l  (hop  ;  and  their  Cafe  was  indeed  very  hard, 

1  Vff  '       all 
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l643-4   all  their  Dues  being  fhrunk  into  a  poor  E after 

^■S^'  Book  5  and  all  that  he  had  done  in  this  Bufi- 

nefs  was,  to  fbllicit  the  Citizens  voluntarily  to 

yeild  fome  reafbnable  Addition,  where  Right 

and  Neceffity  appeared. 

And  as  to  the  Cenfure  of  Pry  tine,  that  was 
the  Ad:  of  the  Court  of  Star-Chamber,  and  he 
did  not  x6  much  as  give  his  Vote  for  thatCenf  are. 

The  Complaint  of  removing  the  Brew- 
Houfes,  was  very  frivilous,  confiding  of  fome 
little  Stories,  that  fcarce  deferved  mentioning 
in  this  profecution  •  or  elfe  they  were  of  fome 
Order  of  the  Council-Board,  that  could  not 
be  charged  on  him  in  Particular:  And  if  the. 
Whole  had  been  true,  it  was  but  Treafbn  a- 
gainft  a  Brew-Houfe.  Laftiy,  his  Grace  de- 
ftred  their  Lordfhips  to  obferve,  That  this 
Day  there  had  been  no  lefs  than  thirteen  Wit- 
neffes  examined  againft  him  in  their  own  Cau- 
ies  ;  and  although  many  Things  had  been 
urged,  that  concerned  the  Star-Chamber  and 
Council-TabJe,  the  Act  for  taking  away  the 
one,  and  regulating  the  other,  had  no  Refpect 
to  what  was  palled  j  and  yet  here  Things  that 
were  pa-fled,  and  were  the  joint  Ads  of  the 
.  Councilor  Star-Chamber,  and  not  his,  were 

urged  as  treafbnabie  ;  Whereas  the  Provifion 
made  by  the  late  Statute,  againft  thole  who 
flioisJci  offend  for  the  future,  only  made  fuch 
Offences  Mifdemeanors. 
pi  Day.  His  Grace  being  brought  before  the  Lords 
again  on  'Friday  the  22'd  of  March,  it  was  re- 
prefented  by  the  Committee,  That  Mr.  New- 
comnieh  cf  Colcbefcr,  refuied  to  adminifter  the 
Sacrament  any  where  but  at  the  Rails  ;  that 
■oughs,,  the  IViinefs,  indicting  him  for  it, 
his  Bill  was  thrown  out,  and  he,  was  after- 
wards called  before  the  High  -  Commilfion 
Court  for  it,  by  a  Warrant  from  his  Grace  j 
that  the  Mayor  would  not  obey  a  habeas 
corpus,  but  faid  he  would  obey  his  Grace's 
Warrant,  before  the  King's  Writ  ;  and  that 
a  Letter  was  lent  to  Judge  Crawley,  and 
mewed  to  Judge  Hutton- 

One  Ask  depofed,,  That  his  Grace  protect- 
ed fome  Players,  that  were  found  at  a  Tavern 
at  an  unfeafonable  Time  of  Night :  That  there 
was  a  Plot  to  make  the  Deponent  an  Inftru- 
ment,  about  receiving  the  Sacrament  at  the 
Rails  :  That  Letters  Miffive  were  fent  him  by 
the  High  Commiffion,  and  that  applying  to 
his  Grace,  he  told  the  Deponent,  If  he  was 
•fo  ftri£r.  againft  Churchmen,  he  muft  expect 
to  be  dealt  with  as  ftrictly  by  the  High  Com- 
miffion ;  and  that  the  Deponent  went  to  Hol- 
land, to  avoid  the  Oath  ex  officio. 

He  was  charged  alfb  with  the  Cenfure  of 
the  Inhabitants  of  Beckingion  in  Somerfetfhire, 
for  refufing  to  place  the  Communion-Table 
at  the  upper  End  of  the  Church,  North  and 
South,  according  to  the  Bifhop's  Order ;  which 
was  laid  to  be  an  Innovation. 

Grafton,  a  Brownift,  alio  depofed,  That  he 
was  impriibned  twelve  Years  ago,  and  fined 
50 1,  and  believed  be  might  have  been  fet  at 
Liberty  fooner,  if  it  had  not  been  for  the 
Archbifhop. 

Ihe  Excommunication  of  one  Adams,  was 
afcribed  to  his  Grace  ;  who  had  written  over 
the  Place  where  the  Commiflaries  Court  was 
kept  in  the  Church,  My  Houfe  floall  he  called 


thd  Houfe  of  Prayer,  bat  ye  have  made  it  a     l6-H- 
Den  of  Thiers.  l9  Car-  h 

He  was  charged  alfb  with  complaining  tov~'^rs-' 
the  King  of  Mr.  Bagfhaw,  the  Reader  of  the 
Mid.dk-'iempk,  and  threatening  to  profecute 
him  in  the  High-Commiffion  Court,  for  aiiert- 
in&jZ'bat  a  Parliament  might  be  held  without 
BiJJoops  ;  and  that  Bifhop's  might  not  meddle  in 
Civil  Affairs, 

And  the  laft  Charge  of  this  Day  was,  that 
he  had  caufed  Chief  Juftice  Kichardfon  to  be 
checked,  for  putting  down  Wakes,  and  his  Or- 
ders to  be  reverfed. 

To  this  Part  of  the  Charge  his  Grace  an-  His  De- 
fwered,  That  it  was  not   proved   Mr.  New-f™ce  t0  ^ 
commen  had  any  Directions  from  him  for  ^the^tb 
fufing  the  Sacrament,  but  at  the  Rails  :  That  Day. 
Burroughs  was  taken  up  by  a   Warrant  from 
the  High  Commiffion  ±  and  that  if  the  Mayor 
had  fpoken  indifcreet  Words,  he  was  not  an- 
fwerable  for  them. 

That  his  Grace  knew  nothing  of  any  Players, 
as  Mr.  Ask  depofed :  That  the  Letters  Miffive 
were  the  Act  of  the  High  Commiffion,  and 
could  not  be  charged  on  him.  That  the  Oath 
ex  officio  was  the  legal  way  of  proceeding  in 
that  Court ;  and  he  could  not  help  the  tender- 
ing it  to  Ask,  who  was  a  Separatift,  and. know- 
ing himfelf  guilty,  durft  not  appear.' 

As  to  placing  the  Communion-Table  of 
Beckington,  at  the  upper  End  of  the  Chancel, 
North  and  South,  this  was  no  Innovation  ; 
Queen  Elizabeth  having  placed  it  io  in  her 
own  Chapel ;  and  that  if  the  Church- Wardens 
were  excommunicated  for  their  Contempt,  in 
not  obeying  their  own  Bifhop,  this  was  none 
of  his  Act. 

That  Grafton,  the  Brownift,  was  fined  and 
imprifbned  by  the  High-Commiffion  Court, 
and  he  was  not  then  a  Commiffioner,  nor  was 
there  any  Proof  of  his  being  detained  in  Pri- 
fbn  by  his  Grace's  Means. 

That!  the  Excommunication  of  Adams  was 
no  Act  of  his ;  but  he  thought  he  well  de- 
ferved to  be  excommunicated  :  And  he  ac- 
knowledged he  did  complain  of  Bagfloaw^ 
and  fhould  have  been  to  blame  if  he  had  not, 
as  the  Conftitution  then  was  ;  and  if  he  did  tell 
him  he  fhould  anfwer  it  in  the  High-Commif- 
fion Court,  This  was  no  Treafbn. 

And  laftly,  It  was  the  Lord-Keeper  Coven- 
try that  commanded  the  Chief  Juftice's  Order 
about  Wakes  to  be  revoked,  which  not  being 
complied  with,  there  was  an  Order  of  Coun- 
cil for  the  Chief  Juftice's  revoking  it ;  but  this 
could  not  affect  the  Archbifhop,  who  was  of 
Opinion  however,  That,  though  thele  Wakes 
and  Feafts  of  Dedication  were  fbmetimes  abu- 
fed,  :his  was  not  a  fufficient  Reafbn  for  taking 
them  away. 

Thus  ended  the  5th  Day's  Hearing,  and  his  6th  Day. 
Grace  being  brought  to  the  Bar  again,  on 
I'hurfday  the  28th  of  March,  was  charged 
with  theCenfure,  Deprivation,  and  Imprifon- 
ment  of  Mr.  Huntley,  a  Clergyman,  and  tel- 
ling his  Attorney  he  deferved  to  be  laid  by  the 
Heels, 

That  his  Grace  threatened  and  imprifbned 
thole  who  brought  Prohibitions  ;  and  when 
Prynneh  rought  a  Prohibition,  he  faid  that  he 
would  lay  him  by  the  Heels  that  brought  the 

next : 
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1644.  next :  That  he  wondered  who  durft  grant  Pro- 
19  Car.  I  hibitions,  the  High-Commifiion  Court  being 
^^^y^  above  ali. 

The  next  Charge  was  that  of  Bribery,  and 
bis.  obliging  Sir  Edward  Gref ham  to  give  half 
the  Penalty  of  a  Bond  of  200/.  which  the 
Court  affigned  him,  to  the  Repair  of  St.  Paul's. 
That  the  Cheficr  Men  being  fined  1000  /.  for 
feafting  of  Prynne,  his  Grace,  for  a  Bribe  of 
two  Hogfheads  of  Sack,  procured  the  Fine  to 
be  lefTened  to  2.00 I.  And  his  Secretary  recei- 
ved 150  /.  to  get  his  Hand  to  a  Petitionto  the 
Lord  Keeper. 

That  he  made  ufe  of  the  Name  of  St.  Paul's 
to  procure  himfelf  Money  illegally,  and  that 
he  had  illegally  applied  the  Money  given  to 
the  Repair  of  St.  Paul's. 
His  De-  To  this  Charge  of  the  6th  Day  his  Grace 
femetothe$nfNered,  That  what  had  been  done  againft 
Charge  of  Huntley,  was  done  by  the  High  Commiflion, 
and  that  this  Profecution  was  in  Arehbifhop 
Abbot's  Time  :  That  his  Attorney  deferved 
to  be  committed,  for  his  contemptuous  Beha- 
viour, and  was  committed  by  the  Lords  of  the 
Council  for  it.  And  here  his  Grace  took  leave 
to  remind  their  Lordfhips,  that  there  had  been 
nothing-tranfa&ed  at  the  Council-Table,  the 
Star-Chamber,  or  High  Commiflion,  but  fuch 
Caufes  as  had  been  determined  there  in  the 
Reigns- of  Queen  BU&aketh  and  King  James  ; 
and  that  no  Man  had  been  fb  much  as  accufed 
of  a  Miidemeanor  for  what  had  been  done 
tto#e  hitherto,  much  lefs  of  High-Treafon. 

He  faid  he  thought  it  no  Offence  to  com- 
j>lain  to  the  King,  who  was  the  Fountain  of 
-Juft-ice  in  both  Courts,  when  Prohibitions 
tvere  unjuftly  granted  :  And  if  he  threatned 
to  lay  him  by  the  Heels  that  brought  the  next, 
it  was  but  a  hafty  Expreflion,  and  not  done  ; 
nor  had  any  Perlbns  been  committed  for  bring- 
ing Prohibitions,  though  they  might  fome- 
tirries  for  their  contemptuous  Behaviour:  There 
had  been  as  many  Prohibitions  allowed  in  his 
feven  Years,  as  in  any  feven  Years  of  his  Pre- 
deceflors :  That  there  was  a  great  Difference 
between  Prohibitions  now,  and  in  the  Times 
before  the  Reformation ;  for  then  they  were 
granted  to  reftrain  a  foreign  Juriidic~tion,  but 
now  they  were  both  the  King's  Courts,  and 
there  could  not  be  that  Reafbn  for  them  as  for- 
merly :  However,  all  that  he  had  done  was 
to  endeavour  that  fbme  Bounds  might  be  let 
to  each  Court,  that  the  Subject  might  not,  to 
his  great  Trouble  and  Expence,  be  hurried 
from  one  Court  to  another  ;  and  took  Notice, 
that  Arehbifhop  Parker,  in  the  Beginning  of 
the  Reformation,  had  fhewn  that  great  "Wrong 
was  done  to  the  Ecclefiaftical  Jurifdi6f.ion  by 
Prohibitions. 

As  to  the  Corruption  he  was  charged  with, 
in  the  Cafe  of  Sir  Edward  Grejloam's  Son,  who 
married  againft  his  Confent :  That  he  had  vo- 
ted for  greater  Damages  to  Sir  Edward,  but 
it  was  given  againft  him  :  That  the  Bond  men- 
tioned was  entirely  in  his  Grace's  Power,  and 
he  might  have  applied  the  whole  to  charitable 
Ufes,  and  therefore  there  was  no  Colour  to 
charge  him  with  Corruption  in  that  Matter  : 
That  indeed  he  did  get  the  Chefer  Men's  Fine 
abated  from  1000  /.  to  200  /.  and  that  after- 
wards Mr.  Stone  did  fend  him  two  Hogfheads 


of  Sack,  which  he  was  very  unwillingly  pre- 
vailed on  by  Mr.  IVbcat  (Mr.  Side's  Son-in- 
Law)  to  receive  as  a  Teftur.ony  of  their  Gra- 
titude, and  this  Mr.  Wheat  attefted  in  Court. 

As  to  his  Secretary's  receiving  \$^  I.  he  faid 
he  muft  anfwer  for  it,  who  thereupon  called  a 
Witnefs,  and  very  handfomejy  clsared  himfelf 
of  the  Afperfion. 

He  denied  his  raifing  Money  illegally  for 
St.  Paul's ;  but  faid  his  Majefty  had  given  him 
the  Fines  of  the  High  Commiflion  towards 
thofe  Repairs ;  and  that  it  was  as  lawful  to 
commute  in  that  Court  as  another  ;  and  it  had 
been  the  Practice  to  commute,  where  the  Of- 
fenders were  Men  of  Quality. 

Laftly,  as  to  his  having  illegally  applied  the 
Money  given  for  the  Repair  of  St.  Paul's,  this 
hefhewedto  be  entirely  a  Miftake.  After  which 
his  Grace  was  ordered  to  appear  again,  the 
4th  of  April,  and  received  a  Note  from  the 
Committee,  that  they  intended  to  proceed  on 
the  5th  and  6th  0  rcicles,  and  on  the 

9th  Additional  Articles,  which  charge  his 
making  Canons  contrary  to  the  King's  Preroi- 
gative,  and  the  Laws,,  a'nd  eftablifhing  in  him- 
felf and  his  Succeffors  an  unlawful  Authority  : 
With  his  aflumi-ng  a,  'papal  and  "tyrannical 
Power,  in  Matters  Ecclefiaftical  and  Temporal, 
denying  his  Eccleflaft'ical  Power  to-be  derived 
from  the  Crown,  and  framing  an  ■  unlawful 
Oath.  -;        .'•-'..     ti 

His  Grace  being  brought  to  the  Bar  again  -ih  Day, 
the  1 6th  of  April,  was  charged  with >te- mi- 
king Canons  in  "-Convocation,  afrsr"$fc&  Par- 
liament was  diftb'ved,  &.c.  .And-  to  prove  he 
had  sflumed  Pa p-'d  Power,  fbme  Letters  from 
the  Univerfity  of 'Oxford  were  produced,  where- 
in his  Grace  is  ftiie%  Sgftffiitas  fttjfz  and  Spiri- 
tu  fanffio  effufiffvm plenm ■,  Summits  Po/itiftK^  &c. 
That  he  had  laid,  T'/jc  Clergy  were  now  deb  a  fed  0 
that  heretofore  it  Was  othc.wifc^  and  he  hoped  fp 
fee  it  fo  again.  And  laftly, 'that  he  brought 
Sir  Richard  Samuel  into  the  High  Commifli- 
on, for  doing  his  Office  of  Juftice  of  Peace 
upon  fbme  Clergymen  ;  and  that  one  of  the 
Articles  againft  him  was,  His  beim  an  Enemy 
to  the  Clergy. 

To  this  his  Grace  anfwered,  That  the  Con-  Hit  De- 
vocation  might  legally  fit  after  the  Diftolution /«?"  to  tit 
of  the  Parliament,  being  called  by  a  different  CharReot 
Writ  from  that  which  called  the  Bifhops  tt>%~' 
Parliament,  nor  could' they  rife  'till  his  Ma- 
jefty fent  another  Writ  to  difcharge  them : 
That  it  was  not  at  the  Defire  of  his  Grace 
they  continued  fitting  ;  however,  the  Judges 
had  given  their  Opinions  they  might  legally 
fit :  That  as  to  the  Bifhop  of  Gloncefler's  being 
committed  for  refufing  the  Oath,  it  was  done 
by  an  Order  of  Council  ;  and  the  principal 
Obftacle  to  his  fubferibing,  was  the  Canon 
made  againft  the  Growth  of  Popery  i  And  a 
to  the  Oath,  the  Canons  in  King  James's  Time 
had  enjoined  feveral  Oaths  to  be  taken  by 
Church-Wardens,  -  and  others,  and  yet  neither 
thofe  Canons,  or  Oaths,  had  ever  been  de- 
clared illegal  by  any  enfuing  Parliament,  or 
the  Makers  of  them  accufed  of  any  Crime, 
much  lefs  Treafbn  ;  and  his  Grace  was  about 
to  fhew  that  there  was  nothing  in  theft  laft 
Canons  contrary  to  Law:  But  their  Lordfhips 
would  not  fuffer  him  to  contradict  what  both 

Houfes 
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1644.  Houfeshad  voted ;  to  which  his  Grace  replied, 
l^^J  That  he  conceived  the  Lords  were  as  much 
concerned  in  Honour,  as  he  was  in  Point  of 
Safety,  that  no  Charge  fhould  be  brought 
againft  him  which  he  mould  not  be  at  Liberty 
to  anfwer  ;  and  infilled,  that  thefe  Canons,  be- 
ing made  in  full  Convocation,  could  not  be 
afcribed  to  him  in  particular,  whatever  Con- 
ftru&ion  was  put  upon  them. 

As  to  his  affuming  Papal  Power,  and  the 
Proof  that  was  brought  of  it,  The  Univerfity 
of  Oxford's  giving  him  the  Papal  Titles,  he 
laid,  the  Title  SancJitas  tua  was  not  appro- 
priated to  the  Pope,  but  frequently  given  to 
other  Bifhops,  both  Greek  and  Latin  3  and  as 
to  the  Stile  of  Summits  Pontifex,  this  was  no 
unufual  Stile  of  the  chief  Prelate  of  any  Na- 
tion ;  and  that  thefe  Titles  were  given  him  by 
others,  who  muft  be  anfwerable  for  them  ; 
they  were  never  affumed  by  him  :  Befides,  he 
thought  it  one  Thing  to  affume  a  Papal  3fit/e3 
and  another  to  affume  Papal  Power. 

He  did  not  remember  he  had  ever  faid,  he 
hoped  to  fee  the  Clergy  exempted  from  the 
Civil  Magiftrate  ;  but  if  he  had,  he  could  on- 
ly mean  it  of  an  Exemption  from  Oppreflion  : 
He  might  fay  indeed,  fthat  the  Clergy  were 
now  debafed  ;  that  heretofore  it  was  otherwifc, 
and  he  hoped  to  fee  it  fo  again  3  and  he  thought 
there  was  no  great  Hurt  in  that.  He  was  alfb 
charged,  he  obferved,  with  procuring  fome 
Clergymen  to  be  made  Juftices  of  Peace,  and 
with  recommending  Bifhop  Juxon  to  be  Lord 
Treafurer  -3  but  he  did  not  apprehend  there 
was  any  Crime  in  this,  much  lefs  High-Trea- 
fon,  as  he  aimed  at  the  Service  of  the  King, 
and  the  Good  of  the  Church  in  it. 

As  to  his  profecuting  Sir  Richard  Samuel, 
for  doing  his  Office  of  Juftice  of  Peace  on 
fbme  Clergymen,  he  obferved  this  was  proved 
only  by  Sir  Richard,  who  was  a  Witnefs  in 
his  own  Caufe  ;  and  befides,  the  Profecution 
was  by  the  High  Commiflion,  or  the  Council- 
Table,  and  fb  not  chargeable  on  his  Grace  ; 
and  it  did  appear  he  oppreffed  the  poor  Cler- 
gymen, his  Neighbours,  which  was  not  a  gen- 
teel Part  of  a  Man  jn  Power. 

This  Day's  Hearing  being  over,  the  Arch- 
bifhop  was  ordered  to  attend  again,  the  zid  of 
April,  which  he  did,  but  was  fent  back,  and 
nothing  done  any  more,  than  on  the  25th  and 
30th  of  April,  when  he  attended  likewife,  at 
the  Expence  of  feven  or  eight  Pounds  a  Day. 
%th  Day.  On  Saturday,  May  the  4th,  his  Grace  was 
brought  to  the  Bar  again,  when  Mr.  Nicholas, 
the  Manager,  again  reproached  him  with  the 
high  Titles  he  had  fuffered  the  Univerfity  of 
Oxford,  and  others,  to  confer  upon  him,  and 
then  proceeded  to  enforce  that  Part  of  the 
Charge,  in  Relation  to  his  endeavouring  to  ex- 
empt the  Clergy  from  the  Civil  Power  -3  for 
Proof  whereof  they  cited  Part  of  a  Speech  of 
his  Grace's  in  the  Star-Chamber,  wherein  he 
advifes  them  to  take  Care  not  to  caufe  the 
Laws  of  the  Church,  and  the  Kingdom,  to 
clafh  :  Another  Proof  was  a  Suggeftion  that 
he  caufed  fome  Juftices  of  the  Peace  to  be 
fummpned  before  the  High-Commiffion,  for 
keeping  their  Seffions  at  tfewksbury  in  a  Part 
of  the  Church  3  and  as  a  further  Evidence  of 
this  Charge,  they  faid,  When  the  Mayor  of 


Oxford  had  fet  the  Watch,  they  were  difturb-    1644. 
ed  by  the  Pro&ors,  and  a  Conftable  imprilbn-  J?  Car  L 
ed,  and  that  his  Grace  refufed  to  refer  the  w^>v^sj 
Matter  :  That  he  bad  alfo  formed  a  ProjecT:  to 
abolifh  all  Impropriations :  That  he  had  intro- 
duced feveral  new  and  exorbitant  Claufes  into 
the   High  Commiflion :  And  laftly,  That  he 
had  illegally  extorted  a  Patent  from  the  King, 
for  the  Fines  in  the  High  Commiflion,  towards 
repairing  St.  Paul's. 

To  this  his  Grace  anfwered,  That  he  did  His  De-~~ 
not  think  it  amifs  to  advife  that  the  Laws  oife""totH 
the  Church,  and  the  State,  fhould  not  claftj^S^ 
which  might  well  fland  together,  if  fome  did  Day. 
not  fet  them  at  odds  3  and  as  for  the  Juftices 
of  Peace  being  called  before  the  High  Com- 
miflion, for  keeping  their  Seffions  in  a  Church,   ^ 

he  thought  it  a  great  Profanation ;  though  Men 
in  this  Age  were  grown  fo  bold  with  Churches, 
as  if  the  Profanation  of  them  was  no  Fault  at 
all :  However,  there  was  no  Proof  of  his  cau-  • 
fing  this  Profecution. 

That  as  to  the  Oxford  Watch,  It  was  an 
antient  Privilege  of  that  Univerfity ;  but  be- 
ing lately  difputed  by  the  Townsmen,  they 
applied  to  his  Grace,  as  their  Chancellor,  and 
he  did  agree  to  refer  it  to  the  Judge  of  the 
Circuit ;  but  his  Troubles  coming  on,  they  re- 
fufed to  ftand  to  the  Award,  and  would  have 
had  another  Reference  :  As  to  his  Project  of 
buying  in  Impropriations,  or  prevailing  with 
his  Majefty  to  give  fuch  as  were  in  his  Power, 
to  the  Support  of  the  Church  of  Ireland^  and 
which  were  daily  begged  by  private  Perfbns  j 
This  he  did  not  think  needed  a  Defence,  any- 
more than  his  propofing  to  fettle  fome  fixed 
Commendams  on  the  fmaller  Bifhopricks,  which 
was  made  another  Article  againft  him. 

As  to  the  Claufes  that  were  faid  to  be  added 
in  the  High  Commiflion,  his  Grace  fhewed, 
that  they  were  in  the  former  Commiflion  ,  and 
whatever  Power  that  Court  exercifed,  it  was 
not  affumed,  but  granted  by  his  Majefty  ;  and 
though  the  Manager  had  compared  his  Grace 
to  Pope  Boniface  VIII.  as  if  he  took  on  him 
the  Power  of  both  Swords,  the  Cafe  was  wide- 
ly different  3  for  that  the  Pope  claimed  them 
as  originally  due  to  him,  and  thefe  Commiflio- 
ners  under  the  Prince,  and  by  his  Authority. 

And  laftly,  as  to  his  having  illegally  extort- 
ed a  Patent  from  the  King,  for  the  Fines  in 
the  High  Commiflion,  his  Majefty's  Piety  was 
fo  forward  in  that  Matter,  that  nothing  need 
be  extorted  from  him  :  And  his  Grace  fhould 
always  look  upon  his  Endeavours  to  have  St. 
Paul's  repaired,  as  honeft  and  honourable  j 
neither  could  any  Man,  after  the  ftricteffc 
Search,  charge  him  with  mifapplying  a  Penny 
of  the  Money. 

This  Hearing  being  ended,  he  was  ordered 
to  appear  again  the  9th,  and  then  the  1 3th  of 
May,  both  which  Days  he  attended,  and  flood 
expofed  to  the  Scorn  and  Laughter  of  the 
Mob,  and  was  at  length  difmiffed  unheard, 
though  not  without  a  confiderable  Expence. 

His  Grace  being  brought  to  the  Bar  again,  9^  D*f 
the  1 6th  of  May,  was  charged  with  present- 
ing a  blind  Man  to  a  Living  of  Sir  Arthur 
Haflerigs,  which  was  an  Impropriation,  and  a 
Lay  Fee,  and  with  faying,  If  he  lived,  no 
Man  (hould.  ftand  upon  his  Lay  Fee  ;  That  he 
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1644-     had  illegally  deprived  one  Fautrye  for  Simony, 
19  Car.  I.  the  j^k  Commiflion  having  no  Power  over 
V"V"S"''  Freeholds :  That  he  had  altered  the  Statutes 
of  the    Univerfity  of  Oxford,  taking  upon 
himfelf  to  be  an  Urtlverfal  Law-giver  :  That 
he  had  illegally  made  new  Statutes  for  Cathe- 
dral  Churches ;    and   ordered    that    nothing 
fhould  be  done  on  thofe  Statutes,  without  ad- 
vifing  with  him.    His  Injunctions  for  the  Vi- 
iitation   of  IVintcn  alio  were  complained  of, 
requiring    the  pulling  down  feveral   Houfes 
that  were  upon  confecrated  Ground  ;   and  his 
Intention    of  vifiting   the  two  Univerfities : 
Then  he  was  charged  with  the  Cenfure  of 
Baftwick,  for  a  Book  he  wrote  againft  Bifhops; 
and  with  faying,  that  Christian  Bifljops,  were 
before  Chriftian  Kings. 
His  De-        His  Grace  anfwered,  That  the  Living  he 
fence  to  ihe  prefented  to,  (faid  to  be  Sir  Arthur  Hafelng's) 

STS  °f  was  not  a  LaX  Fee  >  and  his  Words  were, 
Day.  tfhat  no  Man  flmild  make  a  Prefentaiive  Be- 
nefice a  Lay  Fee :  That  Fautrye  was  legally 
cenfured  and  deprived  by  the  High  Commifli- 
on, which  had  a  Power  of  Deprivation,  by 
the  exprefs  Words  of  the  1  EliZ.  cap.  I. 
That  as  to  the  Statutes  of  the  Univerfity  of 
Oxford,  they  lay  in  a  miferable  Confufion  ; 
and  it  was  the  great  Neceflity  of  it  that  put 
him  upon  that  Work ;  neither  had  he  done 
any  Thing  in  it,  but  by  the  Content  of  the 
Univerfity  ;  and  thought,  he  deferved  rather 
the  Thanks  of  the  Publick,  than  to  be  profe- 
cuted  for  it :  That  there  were  no  illegal  In- 
novations introduced,  as  had  been  fuggefted, 
nothing  but  what  had  been  put  in  Practice, 
and  approved  before  his  Time  :  That  thefe 
Statutes  were  confirmed  by  the  Broad  Seal, 
made  by  the  King's  Power,  and  not  by  any 
Papal  Power  he  had  affumed,  as  was  urged  a- 
gainft  him.  That  the  Statutes  of  fome  Ca- 
thedral Churches  alfb  required  great  Altera- 
tion ;  and  there  was  Reafon  he  fhould  be  con- 
futed about  them,  as  his  Majefty  had  entruft- 
cd  his  Grace  chiefly  with  that  Matter,  and  ex- 
pected an  Account  from  him.  That  the  Houfes 
ordered  to  be  demolifhed  at  Winton,  were  new 
erections  upon  confecrated  Ground,  and  were 
not  to  be  taken  down,  till  the  Leafes  were 
expired  ;  and  this  was  to  be  done  according 
to  the  Statutes  of  the  Kingdom,  and  not 
otherwife. 

As  to  his  Intention  of  vifiting  the  Univer- 
fities, it  would  not  have  been  unlawful,  as  he 
had  the  King's  Warrant  for  it ;  and  it  appear- 
ed, that  three  of  his  Predeceffors  did  actually 
vifit  the  Univerfities. 

That  Mr.  Baftwick  was  cenfured  by  the 
High  Commiflion,  which  could  not  affect  him 
in  Particular  ;  and  that  no  body  doubted,  but 
Chriftian  Bifhops  were  before  Chriftian  Kings : 
And  whereas  he  was  charged  with  faying,  No 
Bijloop,  no  King  ;  that  was  an  Expreflion  of 
King  James's :  And  though  he  had  affirmed, 
the  Order  and  Calling  of  a  Bifhop,  to  be 
from  God  and  Chrift,  and  by  Apoftolical 
Right ;  yet  he  held  this  Jurifdiction  might  not 
be  exercifed,  but  by  the  Leave  and  Power  of 
the  King,  within  whofe  Dominions  they 
were. 
iah  Day.  His  Grace  attending  again  the  20th  of  May, 
the  Committee  proceeded  on  the  6th  and  7th 
No.  7. 


Original  Articles ;  which  charge,  That  his  J^44- 
Grace  had  traitetoufly  endeavoured  to  alter, lj*JifL\. 
and  ftib'vert  God's  trite  Religion  y  which  they 
endeavoured  to  prove  by  fome  Alterations  he 
had  made  in  his  Chapel  at  Lambeth  ;  as  his 
turning  the  Table  North  and  South,  repairing 
the  Windows  with  coloured  Glafs,  and  imi- 
tating the  Pictures  in  the  Mafs  Book ;  that  he 
ufed  Bowings  at  his  coming  into  the  Chapel, 
and  going  up  to  the  Altar  ;  and  the  Organs, 
Candlefticks,  the  Hiftory  Piece  at  the  Back  of 
the  Altar,  and  the  wearing  Copes  at  Commu- 
nions and  Confecrations,  were  brought  in,  to 
fupport  the  Charge.  Another  Inftance  pro- 
duced, to  fhew  his  Intentions  of  altering  Re- 
ligion, was,  his  confecrating  the  Communion 
Plate.  A  Bible  that  was  found  in  his  Study, 
with  the  five  Wounds  of  our  Saviour  wrought 
on  the  Cover  ;  a  Miffal,  and  other  Books  re- 
lating to  the  Popifh  Liturgy,  and  his  own 
Prayer-Book,  where  the  Times  of  Prayer 
were  appointed  at  Canonical  Hours,  were 
held  to  be  fufficient  Evidence  of  his  Defign  to 
introduce  Popery.  The  Pictures  of  the  Fa- 
thers in  the  Gallery,  and  a  Dove  over  one  of 
them,  (which  they  faid  flood  for  the  Holy 
Ghoft)  and  an  ecce  homo,  or  Pilate  bringing 
forth  Chrift,  were  all  looked  upon  as  Proofs 
of  his  Popery. 

His  Grace  anfwered,  as  to  the  Alterations  His  De- 
in  his  Chapel,  that  it  fey  before  in  a  very  xrfifence  totte 
decent  Manner  ;  that  "he  had  fet  the  Table  £""{«& 
North  and  South,  according  to  Queen '  Eliza*  Day. 
betb's  Injunctions,  and  they  were  guilty  of 
Innovations  who  fet  it  otherwife  ;  that  the 
Windows  were  miferably  patched  •  and  he  did, 
by  the  Afliftance  of  .his  Secretary,  difcover 
the  Story  by  what  remained,  and  got  them  re- 
paired, but  not  by  the  Miffal,  as  was  fuggef- 
ted ;  they  contained  the  whole  Story  from  the 
Creation,  to  the  Day  of  Judgment ;  and  he 
did  not  believe  this  was  in  the  MifTal  :  And 
even  Calvin  was  of  Opinion,-  that  Pictures  and 
Images  might  be  of  Ufe  to  inftruct  the  Peo- 
ple •  and  that  both  in  King  Edward's  and 
Queen  Elizabeth's  Reign,  fiich  Pictures  were 
allowed  ;  that  Bowings^  alfb  were  ufual  in 
Queen  Elizabeth's  Time,  and  if  he  muft  bow 
to  Men,  in  either  Houfe  of  Parliament,  muft 
he  not  bow  and  worfhip  God  in  his  own 
Houfe,  though  there  were  neither  Altar  or 
Communion-Table  in  it  ?  That  Organs,  &c. 
were  in  the  Royal  Chapels  in  the  laft  Reigns  j 
and  that  in  all  Ages  of  the  Churchy  the  con- 
fecrating the  facred  VefTels,  as  well  as  Churches, 
had  been  ufed.  And  if  there  can  be  no  De- 
dication of  thefe  Things  to  God,  no  Separa- 
tion of  them  from  common  Ufes,  then  neither 
the  Things  or  Place  were  Holy  ;  and  there 
would  be  no  f  uch  Thing  as  Sacriledge,  no  Dif- 
ference between  a  Church  and  a  common 
Houfe,  between  holy  Tables  and  ordinary  Ta- 
bles :  That  St.  Paul's  Queftion  puts  the  Matter 
Home,  if  they  would  confider  it,  'thou  which 
abhorreft  Idols,  doft  thou  commit  Sacriledge  ? 
Thou  who  abhorreft  Idols  to  the  very  defacing 
of  Church  Windows,  doft  thou  of  all  others 
commit  Sacriledge,  which  the  very  Worfhip- 
pers  cf  Idols  punifh  ?  As  to  his  Prayer  of 
Dedication,  this  was  not  taken  from  the  Mif- 
fal, but  from  one  ufed  by  Bifhop  Andrews.  The 
G  g  g  Bible 
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1 644.  Bible  mentioned,  was  a  prefent  from  a  Pro- 
^H^J  teftant  Lady,  and  never  feen  out  of  his  Study, 
^^^^  by  any  who  might  be  offended  at  it :  That  he 
had  alio  a  MifTal  and  other  Popifh  Books, 
but  more  of  the  Greek  Liturgies  than  the  Ro- 
man ;  and  he  did  not  know  how  he  mould 
anfwer  their  Errors,  if  he  might  not  have  them. 
That  he  had  alfo  the  Alcoran  in  divers  Copies, 
and  they  might  by  the  lame  Rule,  conclude 
him  a  Mahometan.  And  as  to  their  expofing 
his  private  Frayers,  he  thought  this  was  not  to 
be  paralleled  in  any  Heathen  Nation.  If  he 
had  enjoined,  himfelf,  his  Prayers,  at  Cano- 
nical Hours,  he  hoped  there  was  no  Sin  in  it  ; 
and  if  his  Prayer  at  the  Confecration  of 
llammerfmith  Chapel  might  be  read,  no  Of- 
fence cculd  be  taken  at  it.  If  he  had  been 
fo  addicted  to  Popery  as  they  fuggefted,  It 
was  a  wonder  the  diligent  Mr.  Prynne  had 
found  no  Prayers  to  the  Bleffed  Virgin,  and 
the  Saints,  among  his  Papers. 

That  as  to  the  Dove,  reprefenting  the 
Holy  Ghoft,  this  was  more  than  the  Witnels 
could  depofe  j  and  as  to  that  and  the  ecce 
homo  he  anfwered  out  of  Calvin,  That  it  was 
lawful  to  make  a  Picture  of  any  Thing  that 
might  be  feen.  And  laftly,  thele  Pictures  had 
remained  in  the  Gallery,  ever  fince  the  Reign 
of  Queen  Mary  ;  nor  had  any  of  his  Prede- 
ceffors,  during  the  Time  of  Queen  Elizabeth, 
or  King  fames,  thought  fit  to  remove  them. 
And  as  to  the  Bowings  he  was  reproached 
with,  he  was  fbrry  any  Reverence  in  God's 
Houfe  could  be  thought  too  much ;  but  it  was 
the  Devil's  Cunning,  when  he  law  Superftition 
thrown  out  of  the  Church,  to  bring  in  Irreve- 
rence and  Prophanefi.  As  to  the  Crucifix  in 
the  Altar-piece,  there  had  been  one  in  the 
old  Hangings  for  thirty  Years  before,  which 
bad  never  given  Offence. 

After  this  Hearing  was  ended,  his  Grace 
was  ordered  to  attend  another  Day,  when  no- 
thing was  done  ;  but  he  was  fo  fortunate,  at 
laft,  to  get  an  Order  to  the  Committee  of  Se- 
questrations, to  receive  200  /.  out  of  his  own 
Eftate  i  which  was  all  they  fuffered  him  to 
take  out  of  the  Profits,  in  the  two  Years  it  was 
under  Sequeftration.  ' 

At  another  Hearing  on  May  the  27th,  they 
renewed  their  Charge  againft  the  Windows  in 
Lambeth  Chapel  ;  particularly  they  obferved, 
that  there  was  a  Picture  of  God  the  Father  in 
them  ;  and  Prynne  depofed,  that  his  Grace 
had  a  Book  of  Pictures,  containing  the  Hifto- 
ry  of  our  Saviour.  They  alfo  urged,  that 
the  Ceremonies  ufed  at  the  Coronation  were 
fuperftitious ;  and  that  he  had  taken  upon  him 
to  alter  the  Coronation  Oath.  That  his  Grace 
fuffered  the  Picture  of  the  Bleffed  Virgin,  to 
be  painted  on  the  Church  Door  of  St.  Mary's 
in  Oxford  j  and  that  Copes,  Bowings,  Pic- 
tures, and  Candlefticks,  were  ufed  at  Oxford, 
and  in  feveral  Parifh  Churches,  and  the  Com- 
munion-Table  placed  Altar-wife  ;  which  they 
held  to  be  fufficient  Evidence  of  his  introducing 
Popery. 
His  De-  To  this  his  Grace  anfwered,  That  the  Pic- 
fence  to  the  ture  of  God  the  Father,  faid  to  be  in  Lambeth 
Charge  of  widows,  appeared  to  be  a  Miftake  from 
their  own  Witneffes :  And  for  the  Fictures  in 
his  Book,  it  was  necefTary  he  fhould  have  them, 


nth  Day. 


Day. 


there  being  fbme  Things  to  be  difcovered  from     l644- 
the  Fictures  the  Papifts  allowed  their  People, 19  c^l* 
which  their   Writings  did    notj    or   perhaps  "^^ 
durft  not  avow.    And  as  to  the   Ceremonies 
ufed  at  the    Coronation,  and  the  Coronation 
Oath,  he  (hewed  they  were  the  fame  as  in  the 
preceding  R.eign  ;  adding,  that  his  Predecef- 
for  was  then  Archbifhop,  and  performed  the 
Solemnity. 

As  to  the  Virgin  Mary's  Picture  at  Oxford, 
he  neither  ordered  it,  or  knew  of  it  till  it  was 
done  ;  nor  had  he  heard  of  any  Abufe  or 
Diflike  of  it  fince  :  And  as  to  the  Bufinefs  of 
the  Communion-Table,  Copes,  Bowings,  Can- 
dlefticks, i3c.  he  had  already  anfwered  that 
Part  of  the  Charge. 

His  Grace  being  brought  to  the  Bar  again  nth  D.iy. 
the  6th  of  June,  great  Part  of  the  Charge  of 
the  Day  before  was  repeated,  and  they  ac- 
cufed  him  of  promoting  feveral  fevere  Sen- 
tences in  the  High  Commiffion  ;  and  particu- 
larly one  againft  Mr.  Workman,  for  preaching 
againft  Images  ;  and  another  againft  Mr.  Sher- 
ficld,  for  defacing  a  Church  Window  at  Salif- 
bary  ;  wherein  was  the  Picture  of  God  the 
Father  :  And  that  his  Chaplain  Dr.  Bragge,  re- 
futed to  licenfe  Dr.  Feat  ley's  Sermons,  till  a 
Paffage  againft  Images  was  ftruck  out. 

To  this  his  Grace  anfwered,    That    Mr.  His  De- 
Workman  was  not  cenfured  for  preaching  a- fince  to  the 
gainft   Images,    but  for  affirming,  That  the  %"%£ 
Election  of  Minifters  was  in  the  People  ;  for  £>a« 
preaching  conftantly  againft  the  Government 
of  the  Church  ;  praying  for  the  States  of  Hol- 
land, and  the  King  of  Sweden,  before  his  Ma- 
jefty  i  and  raifing  fuch  a  Faction  in  Gloucefter, 
that  the  High  Commiffion   did  not  think  it 
proper  he  fhould  remain  any  longer  there. 

As  to  Mr.  Sheffield's  defacing  the  Church 
Window,  it  did  not  appear  there  was  any 
Picture  of  God  the  Father  in  it ;  and  if  there 
had,  It  was  not  for  private  Men  to  demolifh 
Churches  or  Church-Windows ;  but  if  there 
was  any  fuperftitious  Pictures  in  them,  they 
ought  to  complain  to  Authority  :  And  befides, 
thefe  Cenfures  were  the  Acts  of  the  High 
Commiffion,  and  could  .jot  be  charged  upon 
his  Grace. 

And  as  to  the  refufing  to  licenfe  Dr.  Feat- 
ley's  Sermons,  till  a  Paffage  againft  Images 
were  ftruck  out,  he  left  the  Care  of  the  Prefs 
to  his  Chaplains,  as  his  Predeceffors  had  done  : 
Whether  fuch  a  Paffage  was  expunged,  he 
knew  not ;  but  there  were  Paffages  as  full  a- 
gainft  Images  and  Popery,  left  in  Dr.  Featley's 
Sermons,  as  any  that  could  be  ftruck  out  j 
where  he  ftiles  the  Papifts  Idolaters,  as  grofs 
as  the  Baalifts  ,  and  calls  the  Pope  Antichnft, 
and  the  Whore  of  Babylon. 

At  the  Conclufionof  this  Hearing,  his  Grace 
complained  of  a  Paper  called  1%e  Diurnal, 
wherein  he  was  fcandaloufly  abufed  j  and  ob- 
ferved, that  it  had  been  affirmed,  in  this  and 
other  Papers,  that  the  whole  Charge  had  been 
proved  againft  him,  which  their  Lordfhips 
knew  to  be  falfe  :  But  his  Complaints  were 
very  little  regarded. 

His  Grace  being  brought  to  the  Bar  again,  \yk\Daj. 
the  n  th  of  June,  the  Managers  proceeded  to 
give  Evidence  of  his  Attempts  to  fubvert  the 
Eftablifhed  Religion,  of  which  his   Confecra- 
tion 
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i^44-  tion  of  two  Churches,  viz.  St.  Katherine  Cree- 
1$  Car.  I.  chunky  anfJ  St.  Giles's  in  the  Fields,  were  laid 
*g*v~^~'  to  be  jnftances.  The  Witneffes  depoled,  that 
he  came  in  a  pompous  Manner  to  perform  the 
Ceremony,  and  at  his  Approach  to  the  Church 
Door,  caufed  the  following  PafTage  out  of  the 
Pfalms  to  be  read,  (viz?)  Lift  up  your  Heads 
O  ye  Gates ,  and  be  ye  lift  up  ye  everlafting 
Boors,  and  the  King  of  Glory  Jhall  come  in. 
That  he  kneeled  down  at  his  coming  in,  and 
ufed  many  Bowings  and  Cringes,  threw  Duft 
into  the  Air,  and  ufed  feveral  Curies  in  Imita- 
tion of  the  Pontifical,  taking  alio  one  of  his 
Prayers  from  thence  ;  and  at  laft  pronounced 
the  Place  Holy.  He  was  charged  alio  with 
the  Confecration'  of  Chapels,  and  giving  the 
Name  of  St.  John  to  his  own  Chapel  j  and  a 
Paper  was  read,  laid  to  be  a  Lift  of  his  Cha- 
pel Furniture,  wherein  Wafers  were  mention- 
ed inftead  of  confecrated  Bread. 

The  p'jblilhing  the  Bock  of  Sports  was  aJfo 
urged  as  a    iece  of  I  opery,and  hispunifhingfe- 
veral  ol  his  <  lergy  for  not  reading  it,  as  a- 
nother  Offence.  Sir  H  nry  Mildmay,  and  Anthony 
Mildmay  depoled,  that  his  Grace  was  hated  by 
one  Faction  at  Rome,  and   loved  by  another  ; 
and,  though  he  was  but  an  oblcure  Man,  they 
oblerved,  within  thele  15  Years,  there   was  a 
ftrong  Opinion   of  a  Reconciliation  between 
the  Churches  of  Rome  and   England  {met;  his 
Advancement. 
Hh  De-        To  the  Charge  of   this    Day   his   Grace 
/«rwf /o'^e  anfwered,  That,  as  to  the  Pomp  of  the  Con- 
Cbargeof  fecrations  mentioned,  he  was  only   attended 
by  fome  few  Officers  of  the  Arches,  who  ufu- 
ally  attended  their  Diocefan  :  And  though  the 
Managers-  frequently  repeated   thole  Words, 
Lift   up  your   Heads,  &C.    that  the   King  of 
Gkry  may  come  in,  as  if  he  had  applied  them 
to  his  own  Perlbn  :  It  was  a  Faflage  antiently 
ufed  at  Confecrations,  and  related  to  God  Al- 
mighty, the  true   King  of  Glory  ;    who,   at 
the  Dedication,  took  Polfeffion  of  the  Place, 
by  his  Servant  the  Bifhop  :    And  as   to  h:s 
Bowing  and  Kneeling,  he  looked  upon  this  as 
his  Duty,  let  them  call  it  what  they  would  : 
That  there  was  no  throwing  Duft  in  the  Air, 
or  Curfes  ufed  :  And  he  oblerved,  that  one  of 
the   Witneffes  depoled,  That  this  Ceremony 
was  performed  at  the  Beginning,  and  the  o- 
ther,  at  the  End  of  the  Service ;  and  therefore 
their  Evidence  was  inconfiftent.    That  he  did 
not  follow  the  Pontifical,  but  a  Copy  left  by 
Bifhop  Andrei&s,  which  he  had  ready  to  pro- 
duce :  That  there  were  feveral  Prayers  in  the 
Miflal,  the  lame  with  our  Collects  ;    which 
were, notwithftanding,  confirmed  by  our  Laws ; 
for   though  we  had  leparated   the  Chaff,  we 
ought  not  to  throw  away  the  good  Grain  ;  and 
wifhed  only,  that  true  Religion  might  remain, 
till  it  was  overthrown  by  the  Confecration  of 
Churches :  That  there  was  the  fame  Reafbn 
for  the  Confecration  of  Chapels  as  Churches j 
and  thele  were  things  ufed  long  before  the 
Times  of  Popery :  Nor  did  he  apprehend  there 
was  any  Crime  in  giving  a  Chapel  the  Name 
of  fome  Saint  or  Angel,  for  Diftin&ion  Sake, 
and  in  Honour  to  their  Memories :  This  was  a 
very  antient  Cuftom,  as  appeared  from  St. 
Aiiftin,  and  other  Fathers  ;    And  as  to  the 
Paper  that  had  been  read3  as  a  Lift  of  his 
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Chapel  Furniture,  this  was  the  Model  of  Bifhop 
Andrews's  Chapel,  and  nothing  of  it  his 
Grace's  own  Hand,  but  the  Indorfement ;  "^  v^ 
though  Prynne  had  fworn  it  to  be  a  Particular 
of  the  Furniture  of  the  Archbifhop's  Chapel 
in  his  own  Hand  :  And  indeed,  he  never  gave, 
or  received  the  Communion  in  any  Thing 
but  common  Bread. 

As  to  publifhing  the  Book  of  Sports  and 
Recreations  on  Sundays,,  this  was  done  by 
the  King's  Authority  ;  that  he  was  always  for 
keeping  the  Day  Holy,  but  free  from  a  fuper- 
ftitious  Holinefs  :  That  Recreations  were  not 
allowed,  till  after  Evening  Service  ;  and  then, 
only  to  thofe,  who  had  been  at  Divine  Service 
Morning  and  Evening :  And  if  Recreations 
were  not  lawful  after  Divine  Service,  why 
were  they  allowed  and  encouraged  at  Geneva, 
where  the  eider  Men  went  to  Bowls,  and 
the  younger  to  the  Exercile  of  their  Arms : 
And  Calvin  gave  it  as  one  Reafbn  of  Inftitu- 
ting  the  Sabbath,  tfhat  Servants  might  have 
a  Day  of  Reft  and  Remifjion  from  their  ■  La- 
bour :  And  what  Manner  of  Reft  was  that, 
where  able  young  Men  might  ufe  no  Recrea- 
tions ?  That  fome  had  indeed  been  fufpended 
ab  officio,  for  not  reading  the  Book,  when  his 
Majefty  required  it ;  but  none  had  their  Li- 
vings fequeftred  on  that  Account.  Wilfon,  one 
of  the  Witneffes,  was  fequeftred  for  Delapi- 
dations,  and  not  on  Account  of  his  refufing  to 
read  the  Book ;  and  Calmer,  the  other  Wit- 
nels,  for  Filling .  in  the  Body  of  the  Cathe- 
dral at  Canterbury.  Befides,  thefe  Men  were 
fequeftered  by  the  High  Commiffion,  and  not 
by  himfelf :  And  laftly,  it  was  an  Obfervation 
of  Calvin's,  that  thofe  Men%  who  flood  fo  ftriff- 
ly  for  the  Morality  of  the  Sabbath,  did,  by 
grofs  and  carnal  Sabbatization,  thrice  out-go 
the  Super ft  it  ion  of  the  Jews. 

As  to  Sir  Henry  Mildmay  s  Depofition,  he 
oblerved,  that  he  had  formerly  declared,  That 
his  Grace  was  the  moft  hated  at  Rome,  of  any 
one  that  had  fat  in  the  See  of  Canterbury,  fince 
the  Reformation  :  And  as  for  his  being  an 
oblcure  Perlbn  till  within  thele  fifteen  Years ; 
he  had  been  a  Bifhop  twenty-three  Years,  and 
it  was  eighteen  fince  he  was  made  Dean  of  his 
Majefty 's  Chapel ;  and,  if  a  Character  given 
him  by  his  Enemies,  either  malicioufly  or  ig- 
norantly,  was  lufficient  to  ground  a  Charge 
of  this  Nature  upon,  it  might  lie  in  the  Pow- 
er of  two  or  three  Jefuits,  to  deftroy  any 
Bifhop  in  England  :  And,  after  all,  he  much 
queftioned,  Whether  Sir  Henry  Mildmay,  had 
ever  been  at  Rome. 

At  another  Hearing  the  1 7th  of  June,  he  14th  Day. 
was  accufed  as  being  the  Occafion  of  Dam- 
port's  leaving  his  Benefice,  and  retiring  to 
Holland  ;  and  with  laying,  (when  he  heard  he 
was  in  New-England)  That  his  Arm  fhould 
reach  him  there. 

That  one  Nathaniel  Wickcns  had  been  im- 
prifbned  nine  Weeks,  only  for  being  a  Servant 
to  Mr.  Prymie  ;  that  upon  his  refufing  the  Oath 
ex  officio,  his  Grace  laid,  The  Charge  fhould 
be .  taken  pro  confeffo  ;  and  that  his  Friends 
were  refufed  a  Sight  of  the  Articles  againft 
him. 

His  Grace  was  alfb  charged  with  flopping 
Books  at  the  Prefs,  and  expunging  Paffages 
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out  of  them  ;  and  particularly  the  Engliflo 
Bible  with  Geneva  Notes :  And  that' he  had 
uled  his  Power,  to  fupptef;  fbme  Books  in  Hol- 
land :  That  hefuppreffed  an  Almanack,that  left 
out  the  Apoftles  and  Saints,  and  inferted  the 
Martyrs  of  Queen  Marys  Reign  in  their  Stead. 

His  Grace  anfwered,  as  to  Dam-port  the 
feme  to  the  Clergyman's  leaving  his  Benefice  and  flying  to 
Charge  of  Holland;-  it  appeared  by  the  Evidence,  That 
he  went  away  upon  a  Summons  from  the  High 
Commiffion  ■;  that  his  Grace  had  prevented  a 
Profecution  againft  him  once,  but  he  was  not 
obliged  to  do  it  always ;  and  that  he  was  a 
dangerous  and  factious  Man,-  nor. was  it  fit 
the  Plantations  fhould  protect  fuch. 

That  as  to  Prynnes  Man,  he  was  imprifoned 
for  refufing  the  Oath  ex-  officio  ;  and  it  was 
the  conftant  Practice  of  the  High  Commiffion, 
the  Star-Chamber,  and  the  Chancery,  to  take 
the  Charge  pro  confeffo,  where  the  party  refu- 
fed  to  anfwer  upon  Oath  ;  nor  did  , the  Hig^ 
Commiffion  ever  grant  a  Copy  of  the  Articles, 
till  the  Party  took  the  Oath  ex  officio. 

That  as  to  his  flopping  the  Bibles  with 
Geneva  Notes,  thofe  Notes  were  very  partial, 
feditious,  and  dangerous,  and  of  late  tiled  to 
very  ill  Purpofes  ;  for  which  Reafon  the  High 
Commiffion  had  been  morefevere  againft  them 
than  formerly  :  That  they  had  alfo  reftrained 
the  Importing  Bibles  from  Holland,  becaufe 
it  was  a  great  Difeouragement  to  the  Enghflo 
Printers  j  and  that  the  States  were  prevailed 
on  to  fupprefs  fbme  feditious  Libels  againft 
the  State  and  Church  of  England,  that  had 
been  printed  in  Holland. 

His  Grace  being  brought  from  the  tfower 
to  iVefiminfter  every  Day  to  his  Trial,  relates, 
that  at  his  landing,  he  was  generally  faluted 
with  reproachful  Language,  and  particularly 
by  one  £)jtarterman,  who  this  Day  cried  out, 
What  do  the  Lords  mean  to  be  troubled  fo  often 
with  this  bafe  Ftliow  ?  I'hcy  would  do  well  to 
hang  him  out  of  the  Way.  Nor  was  Nicholas 
the  Manager  lefs  fcurrilous,  when  his  Grace 
appeared  at  the  Bar,  giving  him  worfe  Lan- 
guage, than  a  Man  of  any  Education  would 
have  given  to  his  Slave. 

To  prove  the  Gharge  of  Popery  againft  him 
this  Day,  they  produced  a  Letter,  found  in 
his  Grace's  Study,  that  had  been  written  from 
a  Tefuit  to  his  Superior  ;  wherein  the  Jefuit 
faid,  That  Arminianiim  was  their  Drug,  and 
their  Plot  againft  the  Proteftants  :  And  ur- 
ged, That  his  Grace  was  the  great  Supporter 
of  the  Arminians ;  that  he  dilcouraged  Lectu- 
rers who  preached  againft  it ;  and  that  he  had 
taken  upon  him  to  alter  the  Prayers  for  the  5th 
of  November  :  And  laftly,  That  his  Grace  had 
refufed  to  licenfe  a  Book  of  Sir  Anth.  Hunger- 
fords,  and  referred  him  to  one  of  his  Chaplains. 

The  Archbifhop    anfwered,   If  it   was  a 
}7nc7totle  Crime  for  a   Minifter  of  State,  to  feize  the 
charge  of  .jefuits  Letters,  how  fhould  they  detect  their 
Sr15'*     Plots  againft  Religion.:  That  the  Letter   was 
ay'         not  directed  to  him  ;  and  he  did  not  fee  how 
he  could  be  charged  with  any  Thing  the  Je- 
fuits laid  in  their  Letters :  That  it  could  never 
be  for  the  Peace  of  the  Church-  to  allow  fac- 
"  tious  and  humourfbme  Lectures :  And  if  he 
had  altered  the  Prayers  for  the  5th  of  Novem- 
ber in  fome  little  Matters,  his  Accufers  ought 
to  remember,  they  had  not  only  altered,  but ' 
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taken  away,  this  and  the  whole  Liturgy  of  the    i644- 
Church  of  England,  which  had  been  fb  long  IJ*  Car'  *" 
eftablifhed  by  A£t  of  Parliament  5  and  abo-  ^^^^ 
lifhed  Epiicopacy,  which  had  continued  in  the 
Church  of  Chrift  above  fix  teen  hundred  Years. 

As  to  his  refufing- to  licenfe  Sir  Anth.  Hun- 
ger ford's  Book,  he  left  thefe  things  to.  his  Chap- 
lains, as  his  PredecefTors  had  always  done :  It 
was  impoffible  they  fhould  perufe  every  Book 
themfelves 

On  the  27th  of  June  his  Grace  was  charged  16th  Dory. 
with  the  following  Paffages  out  of  a  Speech 
he  made  in  the  Star-Chamber ;  from  whence 
the  Managers  faid,  it  was  evident  he  held 
Tranfubftantiation,  (viz)  tfhe  Altar  is  the 
greateft  Place  of  God's  Refidence  on  Earth, 
greater  than  the  Pulpit ;  for  there  it  is,  hoc  eft 
corpus  meum,  This  is  my  Body,  but  in  the  other 
it  is  at  moft,  hoc  eft  verbum  meum,  This  is 
my  Word  ;  and  a  greater  Reverence  is  due 
to  the  Body,  than  to  the  Word  of  God. 

He  was  alfo  charged  again,  with  licenfing  Po- 
pifh  and  Arminian  Books,  and  fuffering  his  L  hap 
iains  to  preach  and  print  Arminian  Doctrines. 

To  this  his  Grace  anfwered,  That  Mr.  Ni-  His  De- 
cholas  the    Manager,    confounded   Tranfub-/ewef<";-* 
fiantiation  with  the  Real  Prefence  :  That  Cal-™«r&£ 
vin,  who  was  an  Enemy  to  Tranfubftantiation,  jyay, 
yet  held  a  real  and  true  Prefence  :  That  St. 
Paul  obierves  a  great  Sin  was  committed   in 
his  Time,  In  not  difceming  the  Lord's'  Body, 
when  unworthy  Communicants  received  :  That 
this   was  at   the   Holy  Table  or  Altar,    St. 
Paul  fays,  they  received,  yet  did  not  difcern 
the  Lord's  Body  ;  and  yet  he  did  not  think  St. 
Paul  maintained  Tranfubftantiation  :  That  the 
Communion  was  ever  held  to  be  the  Touch- 
ftone  of  Religion.    All  Divines  agreed  with 
what  our  Saviour    taught,   Matt.  xxvi.  26. 
That  the  Paffion   of  Chrift,  and  this   blefTed 
Sacrament,  have  the  fame  Effect,  where  the 
latter  is  worthily  received. 

He  faid,  he  did  not  know  his  Chaplains 
preached  or  printed  Popifh  or  Arminian  Doc- 
trines, or  licenfed  any  Book  that  maintained 
them  i  but  if  they  did,  they  were  anfwerable 
for  it. 

Hois  Day  an  Order  was  made  for  removing 
all  the  Archbijhop's  Books  from  Lambeth  j  and 
it  is  faid,  .they  were  given  to  the  infamous 
Hugh  Peters,  Cromwell'.?  Chaplain. 

The  next  Thing  infifted  on,  was,  his  Grace's  i~th  Day. 
preferring  none  but  Men  Popifhly  affected  ;  or 
thofe,  who  promoted  Ceremonies  and  the  Ar- 
minian Doctrine  5  inftancing  in  Archbifhop 
Neile,  Dr.  Bray,  Dr.  Pierce,  and  other  cele- 
brated Clergymen. 

Then  they  charged  him  with  caufing  many 
pious  and  learned  Divines  to  be  filenced,  de* 
prived,  Sc.  according  to  the  eleventh  Origi- 
nal Article.  They  alio  went  upon  the  fixth 
Additional  Article,  which  charges  him  with 
hindering  and  buying  in  of  Impropriations. 

To  thefe  Articles  his  Grace  anfwered,  That  HisDe- 
moft  of  the  Clergymen,  mentioned  to  be  pre-/ewe*"^e 
ferred  by  him,  were  preferred  by  others ;  nei-  c£arSf  °f 
therdidhe  know  they  held  Popifh  or  Avm\- Day! 
nian  Doctrines :  That  none  were  filenced  or 
deprived,  but  factious  Preachers  and  Lectu- 
rers, and  thefe  moft  of  them  by  other  Bifhops 
or  the  High  Commiffion;  for  which  he  was 
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1644.  not  anfwerabie.  That  the  Defign  of  buying 
l9  Ciir-  *■  in  Impropriations,  was  a  Project  to  under- 
*y^r^~'  mine  the  Church  :  The  twelve  Men  who  were 
made  the  Truftees  in  this  Matter,  took  upon 
them,  without  any  Authority,  to  difpofe  of 
this  Charity,  (as  it  was  called)  to  whom  they 
law  fit  3  and  beftowed  it  only  on  Men  dis- 
affected to  the  Church,  to  School-Mailers 
and  Students  of  the  Univerfity,  to  breed  them 
up  in  Oppofition  to  the  Church  ;  and  difpoied 
of  none  of  it  to  the  prefent  Incumbents,  to 
whom  the  Tythes  were  due,  unlefs  they  ap- 
peared to  be  of  their  factious  Principles ;  and 
by  theie  Means  they  would,  in  a  fhort  Time, 
have  brought  great  Part  of  the  Clergy  to  de- 
pend on  them  :  Whereupon,  Mr.  Attorney  ad- 
vifing,  that  the  Projecl:  was  illegal,  the  Matter 
was  tried  and  adjudged  to  be  fb  in  the  Court 
of  Exchequer ;  but  that  no  Man  had  been 
more  zealous  for  purchafing  Impropriations, 
than  himfelf,  where  they  might  be  applied  to 
their  proper  Ufe. 
iSth  Day.  His  Grace  being  brought  to  the  Bar  again 
on  the  1 7th  of  June,  was  charged  with  making 
a  Divifion  between  the  Church  of  England 
and  the  foreign  reformed  Churches,  by  de- 
priving the  foreign  Churches  here,  of  their 
Privileges ;  and  that  Paffage  in  his  Book  a- 
gainft  Fifloer,  (viz.}  No  Bi/hop,  no  Church, 
was  urged  as  a  further  Proof  of  his  Intention : 
A  Paffage  in  Bifhop  Montagu  $  Book  alfo 
was  cited  againft  his  Grace,  Qviz.~)  That  none 
lout  a  Bifloop  could  ordain,  unlefs  in  cafe  of  Ne- 
cejfity  :  And  a  third  Thing  infilled  on  was, 
his  advifing  Bifhop  Hall,  not  to  affirm  pofi- 
tively,  That  the  Pope  was  Antichrift  :  Ano- 
ther Offence  was,  his  having  afferted,  That 
Church  Government  by  Bifhops  was  not  alter- 
able by  Human  Laws. 

Then  the  13th  Original  Article,  and  the  7th 
Additional  Article  were  proceeded  on,  which 
charge  him  with  traiteroufly  endeavouring  to 
reconcile  the  Church  of  England  to  the  Church 
of  Rome  ;to  maintain  which,  Dr.  Featley  de- 
pofed,  That  about  thirty  Years  fince  his  Grace 
was  reported  to  be  Fopifhly  affected  at  Oxford; 
and  one  Harris  depofed,  that  he  was  told,  his 
Grace  would  leave  the  Church  of  England : 
And  a  Letter  or  two,  found   in   his  Grace's 
Study  from  the  Pope  to  fbme  other  Perfons, 
were  looked  upon  as  a  further  Evidence  of  his 
Grace's  being  in  a  horrid  Plot,  to  reconcile 
the  Church  of  England  to  Rome  ;  which  was 
faid  to  be  confirmed  by  his  intimate  Acquain- 
tance with  the  Duke  of  Buckingham  ;  by  the 
Favour  he  was  in  with  the  Queen ;  and  by 
Papers  fent  him  by  one  Habernfield,  about  a 
Plot ;  and  laftly,  his  having  been   offered   a 
Cardinal's  Cap. 
His  De-        His  Grace's  Anfwer  to  this  Fart  of  the 
fence  to  the  Charge  was,  That  the  Inference  No  Bifiop, 
Charge  of  no  church,  was  St.  Jerome's ;  and  if  they  were 
*2*ith     offended  at  it,  they  would  do  well  to  anfwer 
him  ;    that  it  was  the  Opinion  alfb  of  many 
learned  and  moderate  Divines,  that  none  but 
a  Bifhop  could  ordain,  unlefs  in   cafe  of  Ne- 
ceffity  ;   and   whether   the  foreign   Churches 
were  under  that    Neceffity,    might    deferve 
Confideration :    That    he  did   indeed   advife 
Bifhop  Hall,  not  to  affert  pofitiveiy,  the  Pope 
was   Antichrift ;    and  obferved    what    King 
No.  7. 


fames  faid,  when  he  was  reflected  on  for  fay- 
ing, the  Pope  was  Antichrjft?  Qviz.~)  I  main- IJ 
tain  it  not  as  a  Point  of  Faith,  but  as  a  pro- 
bable Opinion  ;  for  which,  I  have  more  Grounds'^ 
than  the  Pope  has  for  his  Challenge  of  temporal 
Power  over  Princes  :  Let  him  recall  this  Opi- 
nion, and  I  will  recall  that ;  adding,  he  did 
not  believe  the  calling  the  Pope  Antichrift 
ever  converted  one  underftanding  Papift  ; 
Nor  had  Gabriel  Pvwel  done  the  Church 
of  England  much  Service  abroad,  by  affirm- 
ing, 'That  he  was  as  certain  the  Pop;  was  Anti-* 
chrift,  as  that  Jefus  Chrijl  was  the  Son  of  Godt 
•and  the  Redeemer  of  the  IVcrld  :  However  he 
faid,  He  left  People  to  think  as  their  Judg- 
ments guided  them, ;  as  appeared  by  his  li- 
cenfing  Dr.  Featley's  Sermons,  where  he  en- 
deavours to  prove  the  Pope  Antichrifi,  and 
the  Whore  of  Babylon. 

To  which  Nicholas  .replyed,  in  a  Flood  of 
abufive  Language,  and  concluded,  That  the 
Archbifhop  was  Pander  to  the  iVhore  of  Baby- 
lon. Whereupon  his  Grace  faid,  If  they  did 
not  think  fit  to  treat  him  as  an  Archbifhop, 
he  hoped  he  fhould  be  ufed  as  a  Chriftian  3 
and,  were  it  not  for  the  Duty  he  owed  to  God 
and  his  own  Innocence,  he  would  defert  his 
Defence,  rather  than  endure  fuch  Language  : 
And  the  Lords  were  fb  good  as  to  exprefsr 
fbme  Diflike,  at  the  abufive  Language  that 
had  been  given  him. 

Then  his  Grace  proceeded  in  his  Defence 
and  faid,  Though  he  had  afferted  the  Govern- 
ment of  the  Church  by  Bifhops,  was  not  al- 
terable by  Human  Laws  ;  yet  he  held,  That 
Bifhops  might  be  reftrained  and  limited  by 
Human  Laws,  in  thofe  things  which  were  but 
Incidents  to  their  Calling  ;  but  their  Callings 
fb  far  as  it  was  by  Divine  Right,  could  not  be 
taken  away,  which  was  the  Judgment  of  the 
Church  of  England;  as  appeared  by  the 
Freface  to  the  Book  of  Ordination,  which 
fays,  From  the  Apoftks  Time  there  have  been 
three  Orders  of  Minifers  in  the  Church  of 
Chrift,  Bifoops,  Priefts,  and  Beacons ;  and 
that  this  Book  was  confirmed  by  the  Statute 
of  the  8  EliZ.  cap.  1.  obferving,  That  it  was 
a  little  abfurd  in  them,  to  cry  out  of  Innova- 
tions, who  had  thrown  Bifhops  out  of  the 
Church,  after  they  had  continued  in  it  fixteen 
hundred  Years. 

As  to  his  being  Popifloly  affected,  he  obfer- 
ved, thefe  were  but  Reports,  and  the  Witneffes 
had  not  inftanced  in  one  Popifh  Opinion  held 
by  him,  except  it  was,  his  afferting  the  Ne- 
ceffity of  Baptifm,  in  the  Divinity-School  at 
Oxford.  As  to  their  inferring  that  he  was  Fo- 
pifhly affected,  from  fbme  of  the  Pope's  Let- 
ters found  in  his  Study,  an.l  directed  to  other 
People,  this  was  not  at  all  concluding  ;  for 
his  Predeceffor  had  many  fuch  Letters  by  him$ 
without  any  fuch  Imputation  $  nor  did  his 
Intimacy  with  the  Duke  of  Buckingham,  prove 
him  to  be  for  a  Popifh  Match,  either  with 
Spain  or  France,  or  diicover  his  Inclination  to 
Popery,  any  more  than  her  Majefty's  Fa- 
vour. 

As  to  Haberufield's  Plot,  his  Grace  fhewed, 
he  fent  the  Papers  to  the  King,  immediately 
after  his  receiving  them:  And  by  thofe  it  ap- 
peared, There  was  a  Confpiracy  againft  his 
H  h  h  own 
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1644-  own  Life  :  He  wondered  therefore  with  what 
19  Cav.  I.  c0jour  they  Could  produce  thofe  Papers  againft 
v"^'s"'  him. 

He  did  acknowledge,  that  a  Perfon  belong- 
ing to  a  certain  Ambaffador,  did  offer  him  a 
Cardinal's  Hat,  but  he  immediately  acquaint- 
ed his  Majefty  with  it  ;  and  they  ought  to 
have  done  him  the  Juftice  to  have  mentioned 
his  Anfwer  to  the  Offer,  Qvizl)  'That  ftme- 
what  dwelt  in  him,  which  would  not  fuffer  him 
to  accept  that,  till  Rome  was  altered  ;  But  as 
to  any  other  Offer  by  Signior  Con,  as  his  Ene- 
mies had  fuggefted,  he  knew  nothing  of  it  ^ 
neither  did  he  fuffer  Con  to  come  near  him, 
though  great  Application  was  made  to  him 
that  he  would  :  Concluding,  That  if  the  Of- 
fer of  a  Cardinal's  Hat,  would  make  a  Man  a 
Traitor,  then  any  Papift  might  bring  a  Bi- 
fhop  within  the  Danger  of  High  Treafon. 
icjth  Lay.  On  the  24th  of  July,  the  Managers  went 
upon  the  fame  Articles  they  did  at  the  pre- 
ceding Hearing,  and  repeated  a  great  deal  of 
the  lame  Matter:  They  charged  him  alio 
with  faying,  That  the  Church  cf  Rome  and 
ours,  was  all  one  ;  that  we  did  not  differ  ,n 
Fundamentals,  but  in  Circumftances ;  that 
Rome  was  a  true  Church,  &c.  That  he  fa- 
voured Papifts  and  releafed  them  out  of  Pri- 
fbn  ;  entertained  and  harboured  Sir  Toby  Mat- 
thew, and  feveral  Popifh  Priefts ,  refufed  to 
commit  Fijher  the  Jefuit ;  and  was  very  inti- 
mate with  Secretary  Windebank,  who  ufed  to 
difmifs  Popifh  Priefts,  when  the  Meffengers 
had  taken  them  :  That  the  Friefts  had  the 
beft  Lodgings  in  Newgate,  and  the  Liberty 
of  walking  the  Streets  :  That  he  would  not 
(uffer  Popifh  Books  that  were  taken  to  be  de- 
ftroyed,  but  frequently  returned  them  to  the 
Owners ;  and  that  he  had  faid  in  the  Preface 
to  his  Book  againft  Fijher,  That  to  his  Remem- 
brance, he  had  not  given  him  or  his,  any  coa>j  e 
Language. 
His  Le-  His  Grace  anfwered,  as  to  the  Churches 
fence  to  the  of  England  and  Rome  being  all  one,  That  his 
Charge  "/"Words  were,  Nor  do  the  Church  of  Rome  and 
the  Prcteftants  ft  up  a  different  Religion, 
for  the  Chrifian  Religion  is  the  fame  in  both  ; 
and  he  obferved,  That  unlefs  they  maintained 
Papifts  were  no  Chriftians,  they  could  make 
nothing  of  this  Paffage :  And  as  to  his  faying, 
We  did  not  differ  in  Fundamentals  ;  Calvin 
himfelf  had  affirmed,  That  in  Defpight  of  An- 
tichrift  the  Foundatkns  of  the  Church  remained 
in  the  Papacy  itfelf,  that  the  Church  might  not 
wholly  perifh. 

As  to  his  being  intimate  with  Mr.  Secretary 
Windebank,  he  was  an  old  Friend,  and  he 
thought  him  a  Man  of  Worth,  but,  if  he  was 
deceived,  the  Secretary  was  living,  and  muft 
anfwer  for  himfelf.  He  acknowledged  he  fent 
four  Pounds  to  releafe  Fludd  out  of  Prifbn  ; 
it  having  been  reprefented  to  him,  That  he 
was  a  Convert  from  Popery,  and  his  Imprifon- 
ment  occafioned  on  that  Account  ;  of  which 
he  produced  a  Witnefs :  He  alfb  brought  the 
Servants  that  attended  him  conftantly,  who  de- 
pofed, They  never  faw  Sir  Toby  Matthew  with 
his  Grace,  or  any  Popifh  Prieft  entertained  by 
him  :  And  as  to  Fi/ber  the  Jefuit,  he  did  not 
think  it  proper  to  act  in  that  Matter,  leaft  it 
fhould  be  faid,  he  deftroyed  himfelf  becaufe 
he  could  not  anfwer  him. 


the  19th 
Day, 


As    to  Popifh  Books,  he  faid,  it  was  the     i^44- 
conftant  Courfe  of   the  High  Commiflion  to  19  Car'  1; 
give  them   to   their  Regifter,  to  lay  up  in  his  ^^v^" 
Office,  and  when  they  had  a  good  Number  of 
them,  then   to  burn  them  j  and  if  any  were 
re-delivered  to  the  Owners,  it  was,  when  they 
were  not  found  Dangerous. 

He     thought    it  very    hard    they    fhould 
charge  him  with  the  Confinement  or  Liberty 
1  given  to  the  Prifoners  in  Newgate  ;    they  did 
i  not  fure  defign  to  make  the  Archbifhop  Keep- 
er of  Newgate.     And  Laftly,    as    to  his  not 
calling  Names  and  giving  Fiftser  and  the  P  pe 
ill  Language,  when   he   wrote  agamft  them, 
j  he  was  ftijl  of  Opinion  that  ill  Language  added 
very  little  weight  to  an  Argument. 

His  Grace  being  brought  to  the  Bar  again,  2oth  Day. 
the  29th  of  July,  the  Managers  went  upon  the 
14th  Original  Article,  (viz .)  That  to  prevent 
his  being  que fi toned  for  thefe  and  other  his  Trai- 
terons  Proc  eedings,  he  had  endeavoured  to  fab- 
vert  the  Rtgh:s  of  Parliament,  and  create  a  Di- 
vifion  between  his  Majefty  and  his  People,  and 
ruin  his  Kingdoms ;  jo,  which,  they  impeached 
him  if  High  lreafon. 

The  Evidence,  to  f.ipport  this  Charge  was, 
That  he  had  affifted  the  Duke  of  Buckingham 
in  making  two  Speeches,  when  he  was  impea- 
ched by  the  Houfe  of  Commons  5  and  that 
he  had  drawn  up  two  of  the  Kings  Speeches  to 
the  Parliament,  in  which  were  fome  lour  Paf- 
fages ;  and  Sir  Sackville  Crowe  depofed,  that 
his  Grace  fhewed  him  a  Paper,  in  which  were 
feveral  Aiperfions  on  the  Parliament,  and  that 
the  Paper  was  fubferibed  W.  Laud  :  A  FafTage 
out  of  his  Diary  alfo  was  read,  to  fhew  his  en- 
mity to  Parliaments  (viz.~)  June  15,  1626. 
Pofi  mult  as  agitaticne  privata  maintain  Ducem 
Buckinghamicefupcravit  &  fuffo.  avtt  omnia  pub- 
Inn  negoiia  ;  nihil  aftum  eft,  fed  Parti  amentum 
I'olut.'m:  Wherein  it  was  obferved  he  charged 
the  Parliament  with  Malice.  Another  evi- 
dence of  h's  Averfion  to  Parliaments,  was  faid 
to  be,  his  affifting  in  drawing  up  the  Proclama- 
tion for  fuppreffing  the  (Rebellious)  Remon- 
ftrance  5  a  Paper  alfb  was  produced,  called  his 
Grace's  Rea  ens  againft  Parliaments,  faid  to  be 
of  h:s  own  Hand-writing  :  And  the  following 
Words  were  read  out  of  his  Diary  againft  him, 
'viz.)  The  Parliament  which  was  dtftfolved 
to  Match,  t6;8,  fought  my  Ruin ;  as  alfo  fome 
Notes  on  Sir  Benjamin  Rudyard's  Speech  in 
Parliament. 

Another  Paffage  in  his  Diary  was  read, 
purely  to expofe him, (viz )  17  Oclcber,  16:0. 
Gi  ing  into  my  upper  Study  to  fend  away  fome  Ma- 
nujcripts  to  Oxford,  I  found  my  Piilure  fallen 
down  upon  the  Face,  and  lying  on  the  Floor : 
I  am  aim  oft  every  Day  threatned  with  Ruin  , 
God  grant  this  be  no  Omen  of  it.  Another 
Paffage  half  burnt  out,  which  the  Managers 
fupplyed  out  of  their  own  Invention,  was  read  ; 
wherein  they  make  him  fay,  that  Magna  Char- 
ta  had  an  obfeure  Birth,  and  was  foftered  by  an 
ill  Nurfe  :  And  concluded  with  part  of  a 
Dream,  the  Earl  of  Pembroke  depofed,  that 
his  Grace  related  to  him,  (viz.)  That  hejhoidd 
come  to  greater  Preferment  in  the  Church,  and 
Power  in  the  State,  than  any  Man  of  his  Birth 
and  Calling,  had  done  before  j  but  in  the  End 
he  fJjould  be  hanged. 

Where- 
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KJ44.        Whereupon,    Nicholas  the  Manager    faid, 
19  Car  I-  the  firft  Part  of  his  Dream  had  proved  true, 
/^r^J  to  the  great  Hurt  both  of  Church  and  State ; 
and  he  hoped  their  Lordfhips  would  now  make 
good  the  latter,  and  hang  him. 
His  De-         To  the  Charge  of  this  Day  his  Grace  anfwer- 
fenceto  the  ed,  That  there  were  no  particular  Faultstbund 
Ly^yjj  with  the  Speeches    he  made,   or   corrected, 
£    "  ' '    for  the  Duke  of  Buckingham  ;  and  it  was  not 
Criminal  for  one    Friend    to     affift  another  : 
And  as  to  the  King's  Speeches,  he  acknowledg- 
ed he  drew  them,  but  he  followed  his  InftrucH- 
ons  clofe,  and  could  not  imagine  that  ever  this 
mould  have   been  made   a  Foundation  for  a 
Charge  of  High-Treafon. 

He  protefted  he  never  gave  Sir  Sackville 
Crewe  any  fuch  Paper  as  was  mentioned,  and 
the  Truth  of  it  was.  very  much  to  be  fufpected, 
in  as  much,  as  it  was  laid  to  be  Signed  IV. 
Laud,  and  he  was  then  Bifhop  of  St-  Davids, 
and  always  fubferibed  himfelf  Guil.  Mencken 
while  he  held  that  See  :  That  the  Teftimon  > 
of  Bland  was  Inconfiftent;  for  he  depofed  firft, 
That  the  Propofitions  in  that  Paper,  were  the 
Occafion  of  the  DhTolution  of  the  Parliament ; 
and  within  three  Lines  he  fays,  they  were 
delivered  to  the  Duke  of  Buckingham  after  the 

Parliament  was  diflblved That  the  Words 

privata  malitia  in  his  Diary,  could  not  relate 
to  the  Parliament,  but  to  lome  private  Men  in 
that  Parliament :  And  as  to  the  Paper  called, 
Reafons  againji  Parliaments  :  It  appeared  to 
contain  fome  Hopes  and  Fears,  which  were 
conceived  of  a  Parliament,  and  not  Realbns  a- 
gainft  them.  That  his  Grace  was  not  the  Au- 
thor of  thole  Hopes  and  Fears,  but  only  gave 
his  Advice  as  a  Privy  Counfellor,  when  it  was 
demanded  ;  and  this  was  his  duty  :  However, 
thofeHopes  and  Fears  related  but  to  the  fucceed- 
ing  Parliament  and  their  hopes  prevailing  the 
Parliament  fat.  ■  ■  As  to  the  Note  in  his 

Diary,  That  a  certain  Parliament  fought  his 
Ruin,  this  was  a  much  better  Argument  to 
prove  the  Parliament  Enemies  to  him,  than  he 
to  them  :  And  he  thought  his  diiliking  a  Pal- 
lage  in  Sir  Benjamin  Kudyarcl's  Speech,  would 
never  prove  -  him  an  Enemy  to  Parliaments : 
That  as  to  his  drawing  the  Proclamation,  con- 
taining an  Anfwer  to  the  Remonftrance,  he  did 
it  by  Command,  and  agreeable  to  his  Inftruc- 
tions  j  and  what  the  Remonftrance  tended  to, 
all  the  World  were  convinced  by  this  time  : 
That  there  was  no  Proof  of  that  Paflage  that 
Magna  Chart  a  had  an  obf cure  Birth,  and  indeed 
the  Expreffion  was   not  to  be  found  in  feveral 

Law  Books. As  to  his  pretended  Dream, 

though  the  Earl  of  Pembroke  had  avered  the 
Truth  of  it  upon  his  Honour,  he  never  had  a- 
ny  fuch  Dream  :  He  faid  he  had  not  forgotten 
the  Prediction  of  our  Saviour,  'That  in  the 
iVorld  wefhould  be  fur e  to  meet  with  AffiiSiicn. 
Nor  his  Prayer,  Bather  forgive  them,  for  they 
know  not  whet  they  do:  And  concluded  his 
Defence  with  a  Prayer,  <fhat  God  would  blefs 
both  King  and  People ,  fubnutting  himfelf  to  his 
Divine  Will. 

Then  his  Grace  moved,  that  a  Day  might  be 
affigned  him  to  make  a  Recapitulation  of  the 
whole  Proceedings,  and  that  his  Council  might 
fpeakto  the  Points  of  Law,  which  was  granted, 
after  their  Lordfhips  had  confulted  the  Com- 


mons ;  and  Monday  the  2d  of  September  was  ap-    ^44- 
pointed  for  the  Recapitulation.  I?  Car-  h 

His  Grace  appearing  at  the  Bar  the  2d  of  nnGyacci 
September^  law  that  every  Lord  had  a  (mall  Recapittt- 
Folio  in  his  Hand,  which  he  found  to  be  b\sl"tj0"- 
Diary  in  print,  with  Prywie'' 's  Remarks  upon 
it :  Before  he  entred  on  his  Recapitulation, 
he  obferved,  That  his  Tryal  began  the  12th 
of  March  1643 — 4,  and  ended  the  29th  oijw 
ly  following  •  during  which  Time  their  Lord- 
fhips had  heard  him  twenty  Days,  and  twelve 
Days  they  had  lent  him  back  without  hearing  j 
and  the  Intervals  had  been  taken  up,  in  finding 
and  managing  the  Evidence  againft  him.  He 
defired  their  Lordfhips  would  confider  his  Func- 
tion, his  great  Age,  his  long  Imprifonment, 
the  Lofs  of  hisEftate,  and  the  Refignm  ion :  with 
which  he  had  borne  thefe Afflictions: '\  hat  they 
would  alio  oblerve  the  Generality  and  Uncer- 
tainty of  every  Article,  which  made  his  De- 
fence extremely  Difficult:  That  theuleofhis 
Study,  his  Books  and  Papers  had  been  taken 
from  him,  and  of  twenty  three  Parcels  of  Pa- 
pers prepared  for  his  Defence,  and  taken  from 
him  in  the  tfowcr,  by  Mr.  Prynne,  tbut  three 
were  returned  again  :  That  his  very  Pockets 
were  learched,  and  even  his  Diary  and  Prayer- 
Book  taken  from  him  j  and  made  ufe  of,  not 
to  prove,  but  to  Frame  a  Charge  againft  him. 
But  thus  far  thefe  Hardfhips  hid  been  an  Ad- 
vantage to  him  j  that  their  Lordfhips  by  hisDia-^ 
ary  had  leen  the  Faflages  of  his  Life  j  and 
by  his  Prayer- Book,the  greateft  Secrets  between 
God  and  his  Soul  :  And  though  thefe  had  been 
thoroughly  learched,he  thanked  God,the\  could 
find  no  Difloyalty  in  the  one,  or  Popery  in  the 
other:  That  all  the  Council  Books,  tho'e  of  the 
Star-Chamber,High-CommifTion,  Signet-Office, 
Register's  of  Oxford  andCambridge,had  all  been 
diligently  fearched  for  matter  againft  him  ;  yet 
he  was  fuffered  to  have  no  Affiftance  from  any 
of  them,  towards  making  his  Defence. 

That  even  his  Actions,  th?.t  tended  to  the 
Publick  Good,  and  the  Honour  of  the  Church 
and  Kingdom,  and  in  which  he  had  been  at 
great  Pains  and  Expences,  fuch  as  the  Repair- 
ing St  Paul's,  and  fettling  the  Statutes  of  the 
Univerfity  of  Oxford,  had  been  objected  to 
him  as  Crimes :  That  moft  of  the  Witnefles 
produced  againft  him,  had  been  exafperated 
Sectaries,  or  Separatifts,  whom  the  Laws  had 
been  put  hi  Execution  againft :  But  by  the 
Civil  Law,  no  Schifmatick  was  to  be  admitted 
a  Witneis  againft  his  Bifhop :  That  thele 
Men  were  made  Witnefles  in  their  own  Caufes ; 
and  the  Judgments  of  the  Star  Chamber,  High 
Commiffion  and  Council  Table,  were  here  on 
a  Hidden  overthrown,  by  the  Teftimony  of  the 
Parties  themfelves ;  nor  was  it  poffible  for  one, 
who  had  fat  as  Judge  in  lb  many  feveral  Cau- 
fes, to  give  an  Account  of  the  refpective  Mo- 
tives that  directed  his  Conlcience  in  every  one 
of  them,  after  lb  many  Years  elapfed  :  That 
what  he  had  done  was,  to  the  belt  of  his  Un- 
derftanding,  conducive  to  the  Peace  and  Wel- 
fare of  the  Kingdom,  and  the  Maintenance  of 
the  Doctrines  and  Difcipline  of  the  Church 
Eftablifhed  by  Law :  And  oblerved  that,  while 
he  was  in  the  Adminiftrltion,  God  had  been 
pleafed  to  blefs  this  State  with  fuch  Peace  and 
Plenty,  that  the  Neighbouring  Nations  looked 

on 
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on  us  with  Admiration.  What  the  Overthrow 
of  this  Coriftitution  might  produce,  God  only 
knew  ;  but  he  prayed  God  to  avert  it. 

He  obfefved  alfb,  That  every  hafty  Expref- 
fion  to  whieh  he  had  been  urged  by  any  Pro- 
vocation, had  been  infifted  on  to  aggravate  the 
Charge  ;  but  he  hoped  their  Lordfhips  would 
impute  them  to  human  Frailty  :  That  he  was 
in  many  Inftances  criminally  charged  with  the 
Attions  of  other  Menb  and  even  with  the  Acts 
of  the  Star  Chamber,  Council  Table,  High 
Commiflion  and  Convocation,  where  he  had 
but  aiingle  Vote  ;  and  in  fome  of  thefe  Courts, 
there  fat  with  him  Men  of  the  greateft  Honour, 
Learning  and  Experience ;  and  it  was  hard, 
that  the  fame  Facts  fhould  be  conftrued  Trea- 
fbn in  him,  which  were  not  cenfured  as  Mif- 

demeanors   in    any  of  the  reft.  That 

there  had  been  no  Proof  of  his  foliciting  any 
Man  to  concur  with  him,  nor  could  his  Vote 


it  could  not  be  Treafbn  :  But  I  refer  to  the  pre-     I<544- 
ccteding  Iryal  for  the  reft  of  the  Argument s,  m  l9  Car-  Ji 
his  Grace's  Speech,  as  wdl  as  the  Arguments  of^/~^r*~* 
Mr.  Brown  the  Manager,  who  reply ed  to  his  Re- 
capitulation ;  there  being  fcarce  any  thing  in 
either,  but  what  was  infifted  on  more  at  large,  in  . 
the  fever al  Hearings  already  recited. 

His  Grace  afterwards  moved,  that  hisCoun- 
fel  might  be  heard  to  the  following  Points, 
Qviz.~)  whether  all,  or  any  of  the  Articles  a- 
mounted  to  High-Treafbn  :  Secondly,  whether 
the  Charge  contained  in  them,  was  made  with 
that  Certainty  the  Law  required  :  But  thefe 
Points  being  communicated  to  the  Commons^ 
they  would  not  fuffer  the  Counfel  to  argue 
any  more  than  the  firft  ;  with  whom  their 
Lordfhips  (now  in  a  Manner  fubjedt  to  the 
Commons)  agreed  3  and  Mr.  Hera,  was  pitch- 
ed upon,  to  deliver  his  own,  and  the  Argu- 
ments of  the  reft  of  his  Grace's  Counfel,  at  the  *ke  Jrgu- 


influence  others,  becaufe  it  was  always  given  I  Bar  of  the  Houfe,  the  1  ith  of  Oclober.  Where-  "u"*f  "f 
laft.  in,  befides  what  his  Grace  had  already  infifted  clunM'as 

That  as  to  what  had  been  fb  ftrenuoufly  ur-  on,  they  obferve,  that  as  nothing  is  Treafbn  to  Points  of 
ged  againft  him,  That  he  afcribed  that  Power   by  the  Law  of  ingland^  but  what  is  made  fo  Law- 
to  the  Church  which  belonged  to  the  Parlia-   by  the  1$  Ediv.  Ill  fothat  Act  ought  not  to  be 
ment  j  he  conceived,  the  Parliament  could  not   conftrued  by  Equity  or  Inference  :  1.  Becaufe 

and  no  Declaration 


as  the  Law  ftood,  determine  the  Truth  of 
Doctrines,  without  the  Affent  of  the  Church  in 
Convocation  ;  that  the  firft  Claufe  in  Magna 
C/.wta,eftab!ifhes  the  Church  in  all  her  Rights, 
of  which,  the  Power  of  Determining  in  Matters 
of  Doctrine,  and  DifcipHne  was  one,  at  that 
Time ;  nor  had  this  Right  of  the  Clergy  been 
limited  by  any  Law  fince,but  by  that  Claufe  of 
I  EliZ.  cap.  1.  which  impowers  the  Parliament 
with  the  Affent  of  the  Convocation,  to  judge  of 
Herefy,  &c.  and  ftill  he  held,  thatthe  judging 
of  the  Truth  orFalfhood  of  any  Doctrine  was 
in  the  Church  ;  though  the  Power  of  punifh- 
ing  Offenders  was  in  the  Parliament,  with  the 
Affent   of  the  Clergy. 

That  it  was  true  the  King  and  Parliament 
might,  by  their  abfolute  Power,  change  Chrifti- 
anity  into  Mahometifm  ;  and  thofe  who  could 
not  obey,  muft  either  fly,  or  endure  the  Pen- 
alties inflicted  for  their  Difbbedience  ;  but  both 
King  and  Parliament,  muft  Anfwer  for  the  a- 
bufe  cf  their  Fower  to  God  :  And  though  it 
had  been  objected,  that  if  the  Parliament  would 
not  have  meddled  with  Religion  without  the 
Convocation,  there  had  been  no  Reformation  : 
Yet  the  Articles  of  Religion  were  fettled  by 
a  Synod  of  the  Clergy,  at  the  Reformation ; 
and  confirmed  by  Parliament,  with  the  Affent 
of  the  Clergy,  in  Convocation. 

And  whereas,  his  Accufers  had  not  been  a- 
ble  to  charge  any  one  of  his  Actions  as  Trea- 
fnnable ;  and  yet  had  not withftanding,urged  that 
the  Refult  of  them  all  together  amounted  to 
Treafon.  He  beged  leave  to  obferve,  that  the 
Refult  muft  be  of  the  fame  Nature  and  Species 
with  the  Particulars,  from  which  it  arifes  ; 
And  as  this  Rule  held  in  Nature  and  Morali- 
ty, fb  it  did  in  Law  ;  for  where  there  were  ne- 
ver fo  many  Crimes  heaped  together,  yet  there 
•was  no  Law  that  made  the  Refult  of  different 
Crimes,  Treafon,  where  none  of  the  Particu- 
lars were  Treafon  by  Law  :  That  the  Statute 
ofthe  25  Edw.lll.had  determined  what  fhould 
be  deemed  Treafbn,  and  what  not ;  and  unlefs 
this  Refult  was  fomething  within  that  Statute, 


it  is  a  Declarative  Law, 
ought  to  be  furcharged  with  another  Declara- 
tion. 2.  This  Law  was  provided  for  a  Security 
in  Life,  Liberty,  and  Eftate :  But  to  admit 
Conftructions  and  Inferences  upon  it,  muft  by 
Confequence  deftroy  the  Intent  and  Force  of 
the  Provifion.  3 .  It  has  been  held  in  Parlia- 
ment and  judicial  Debates,  that  this  Act  fhall 
be  literally  conftrued,  and  not  ftretched  to  In- 
ferences. 

Then  they  proceed  to  fhew,  that  no  Part  of 
the  Charge  contains  any  of  the  Treafbns  decla- 
red by  the  25  Edw.  III.  or  any  fubfequent 
Statute :  That  an  endeaveur  to  fubvert  the  Fun- 
damental Laws  is  not  Treafbn  by  any  Law.  1. 
Becaufe  it  is  not  comprized  within  any  of  the 
Words  ofthe  2.5  Edw.Wl.  nor  can  be  brought 
within  it,  by  any  Conftruction  or  Inference. 
2.  Becaufe  an  endeavour  to  fubvert  Laws, 
is  of  fb  great  a  Latitude  and  Uncertainty,  that 
every  Action  not  warranted  by  Law,  might  by 
this  means  be  ftrained  to  Treafbn  ;  and  to  cor- 
roborate their  Argument,  cited  the  following 
Cafe  out  of  Sir  Edw.  Coke,  Qviz^)  '  A  Con* 
'  veyance  was  made  in  Tail,  with  a  Provifb, 
c  that  if  the  Tenant  did  go  about  or  attempt^ 
e  to  difcontinue  the  Entail,  the  fame  fhould  be 
6  void  ;  and  it  was  refblved  by  thejudges,  that 
c  the  Provifb  was  void,  becaufe  the  Words 
f  attempt,  or  go  about,  are  uncertain  Terms: 
And  the  Reporter  adds,  God  defend  that  In- 
heritances and  Eliates  of  Men  fhould  depend  upon 
fuch  uncertainties.  Mifera  eft  fervitus,  ubi  jus 
eft  vagum,  &  quod  non  definitur  in  jure  quid  fit 
Conatus.  And  therefore  the  Rule  of  Law  de- 
cides this  Point ;  Non  efficit  conatus  nifi  fequi- 
tur  effeclus,  the  Law  rejects  conations  and  go- 
ings about,  as  things  uncertain,  that  cannot  be 
put  in  Iffue :  And  his  Grace's  Counfel  urged, 
that  if  Eftates  were  thus  well  guarded,  it  was 
prefumed  this  Reafbning  would  hold  much 
ftronger  in  Cafes  of  Life. 

Then  they  fingled  out  two  Particulars,  that 
feemed  to  have  been  urged  with  the  greateft 
Force  againft  the  Archbifhop. 

1.  That 
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i.  That  he  had  traiteroufly  endeavoured  to 
reconcile  the  Church  of  England  to  the  Church 
of  Rome.  But  if  this  was  Treafon,  they  ob- 
served it  muft  be  fb  by  the  5th  jac.  cap.  4. 
which  enacts,  float  if  any  Man  fhall  put  in 
Prattle,  to  reconcile  any  of  his  Majefty's  Sub- 
jects to  'the  Pope  or  See  of  Rome,  he  fhall  in- 
cur the  Forfeitures  of  freafon.  But  firft,  the 
Article  only  charges  an  Endeavour,  whereas 
the  Statute  mentions  a  putting  in  Practice. 
Secondly,  the  Article  charges  an  Endeavour 
of  reconciling  the  Church  of  England  with  the 
Church  of  Rome  ;  ^whereas  the  Statute  men- 
tions the  reconciling  His  Majefiys  Subjects 
with  the  See  of  Rome. 

The  other  Particular  is  in  the  7th  Additio- 
nal Article ;  in  which,  the  Archbilhop  is 
charged,  with  wittingly  and  willingly  recei- 
ving and  harbouring  divers  Popifh  Priefts  and 
Jefuits,  and  particularly,  Sandia  Clara  and 
Monf  St.  Giles  :  But  they  obferved,  that  the 
harbouring  Priefts  and  Jeiuits  was  Felony,  and 
not  freafon  ;  and  that  the  Statute  extends  on- 
ly to  Priefts  born  within  the  Englifh  Domini- 
ons, which  Saudi  a  Clara,  and  St.  Giles  were 
not. 

They  urged  alfb  feveral  things  which  his 
Grace  had  infifted  on  before  ;  and  in  the  whole 
Argument  confined  themfelves  to  the  Na- 
ture and  Degree  of  the  Crimes  exhibited  in 
the  Articles,  without  touching  on  Matter  of 
Fad;,  or  enquiring  whether  the  Particulars  of 
the  Charge  were  proved  or  not. 
A  Petition      The  Hearing  being  over,    a  Petition  was 


for  execu- 
ting De- 
linquents 


tfbe 
Lords 


handed  about  London,  for  bringing  Delin 
quents  to  Juftice  ;  and  feveral  Preachers  did 
all  that  lay  in  their  Power  to  inflame  the  Peo- 
ple ;  telling  them,  that  nothing  could  conduce 
more  to  the  Glory  of  God,  than  the  Execu- 
tion of  Delinquents :  And  by  thefe  Means,  a 
Multitude  of  Hands  were  procured  to  the  Pe- 
tition, which  was  delivered  to  the  Commons 
the  28th  of  October,  none  being  named  in  it 
but  the  Archbilhop,  and  the  Biftiop  of  Ely. 
And  now  theCommons finding  that  theLords 
would  not  do  theirBufinefs,  and  convict  the 
fiewnoln-  Archbifhop  of  High-Treafon,  refblved  to  de- 
cimation  to  ftroy  him  by  aBill  of  Attainder,  which  they  were 
eonviH  hs  fQ  gracjous  to  acquaint  the  Archbilhop  with, 
jje  }f  and  ordered  him  to  be  brought  to  their  Bar  the 
he«rdnt  firft  of  November  ;  where  Mr.  Brown,  one  of 
the  Bar  of  their  Managers,  gave  them  a  Summary  of  the 
ffc!%  Proceedings,  before  the  Houfe  of  Lords,  and 
his  Grace  was  permitted  to  anfwer  it,  the  nth 
of  the  fame  Month  ;  wherein  he  obferved 
that,  though  Mr.  Brown  was  a  very  able  Man, 
and  had  with  a  great  deal  of  Art  fummed 
up  the  Evidence,  yet  the  Commons  had  not 
heard  the  Witneffes  themfelves,  as  the  Lords 
had  done  ;  and  that  what  had  been  reprefent- 
ed  to  them,  was  but  the  Collection  of  one 
Man's  Judgment,  who  related  what  he.wncei- 
ved  had  been  proved  :  But  his  Opinion  pofli- 
bly  might  differ  widely  from  the  Opinion  of 
the  Judges  themfelves,  who  heard  the  Evi- 
dence at  large  :  And  befides,  Mr.  Brozvn  had 
been  abfent  feveral  Days,  when  his  Grace  was 
heard  ;  and  of  thofe  Days,  he  could  only  re- 
port what  had  been  reported  to  him  :  And  he 
thought,  never  any  Jurors,  who  were  Tryers 
No.  7. 


ef  Com- 
mons. 


of  Facts,  either   in    Criminal  or  Civil  Cafes,    1644. 
founded  their  Verdict  upon  Evidence  only  re-  l9  ^  *• 
ported  to   them,    which  they   did  not    hear  v-^>v^s-' 
themfelves :  He  offered  it  to  their  Confiderati- 
on  alfb,  Whether  it  werejuft  and  honourable, 
to  judge  him  in  that  Houie,  when  he  had  been 
impeached    by  them,  and  pleaded,  and  Iffue 
joined,  and  Evidence  given  in  upon  Oath,  in 
another  place:  Whether,  after  this,  they  would 
think  fit  to  judge  him  in  their  own  Houfe,  on- 
ly upon  a  Report  or  Hcar-fay,  ■  without  any 
Oath  made  before  them. 

On  the  14th  of  November,  his  Grace  was 
brought  to  the  Bar  of  the  Houfe  of  Commons 
again,  to  hear  Mr.  Brown's  Reply,  but   was 
not  fuffered  to  fpeak  afterwards  ,  and  within  jn  0v^u 
two  Days  they  paffed  the  Ordinance,  or  Bill  na»e,  or 
of  Attainder,  and  fent  it   up  to  the  Lords  j  BniofAt- 
who  were  ftill  of  Opinion,  That  the  Facts  his  talfJet\ 
Grace  was  charged  with,  did  not  amount  to^~~"n*oneu 
High-Treafbn  :    But    the   Commons  lending 
them  a  Meflage,  float  they  would  do  well  to  tfbey 
pas   the   Ordinance,   or    the  Multitude  wci'.ld ' 'treated 
come  down  and  force  them  to  it  ;    and  giving*    Lords, 
them  to  underftand  alio,  that  they  would   be  tiiem  ^art 
loon  voted  ulelefs,  if  they   did  not  comply  ;  theOrdi- 
a  lmall   Remnant  of  the  Lords   (not   above  nance. 
fourteen,  at  moft,  prefent  in   the  Houfe)  paf- 
fed   the    Ordinance     for    the    Archbifhop's 
Attainder,  on   the   4th  of  January  ;  and  on 
the  6th,  an  Order  of  both  Houfes,  was  made 
for  his   Execution  on  the  10th   of  the  fame 
Month.     Some   Hiftorians   relate  there  were  But /even 
only  feven  Lords  prefent  at  the  palling  tf\ePrefe"t  at 
Bill  of  Attainder,  and  give  us  the  Names  of  J  g^* 
fix  of  them,  (viz.*)  the  Earls  of  Kent,  Pent-  „ance, 
broke,    Salisbury,   and   Bolingbroke,  the  Lord  Their 
North,  and  the  Lord  Grey  of  iVerk.  Names. 

The  Archbilhop  afterwards  acquainted  theTheJ  Bp. 
Houfes,  that  he  had  his  Majefty's  Pardon  ;  thads  tht 
but  this  would  not  avail  him.     Firft,  becaufe  £j£ ' 
it  was  granted  before  Conviction,   they  faid  ; 
and  fecondly,  that  if  it  had  been  fublequent, 
yet  in  a  Cafe  of  Treafon,  againft  the  Kingdom,to/  it  is 
(as  they  termed  itj  it  could  be  of  no  Force.  Allowed. 
However  they  indulged  his  Grace  fb  far,  as  to 
remit  all  the  reft  of  the  Sentence,  but  the  Be- 
heading. 

This  Heroick  Confeffor  being  brought  to  His  Beha- 
the  Scaffold  on  Sower-Hill  the  10th  of  Ja-viour  at 
nuary,  mounted  it  with  an  Air  of  great  Refo-  h"0^%ec*~ 
Jution  and  Chearfulnefs,  beginning  his  Speech 
with  the  following  Text  of  Scripture,  (jvizf) 
Let  us  rim  with  Patience  the  Race  that  is  fet 
before  us,  looking  unto  Jefus,  &c.  And  among 
other  Things  he  laid,  That  he  was  well  afTu- 
red,  God  was  able  to  deliver  him  from  this 
Violence,  as  he  did  the  three  Children  from 
the  Furnace  ;  and  that  by  our  Saviour's  Aflift- 
ance,  his  Relblution  was  the  fame  with  theirs  : 
They  refufed  to  worlhip  the  Image  the  King 
had  fet  up  ;  neither  would  he  idolize  the  Ima- 
ginations of  the  People,  nor  forfake  the  Tem- 
ple and  Truth  of  God,  to  follow  the  Bleating 
of  Jeroboam'sCalves.  As  for  thePeople,he  obfer- 
ved, they  were  miferably  milled  ;  the  Blind  led 
the  Blind,  and  if  they  went  on,  they  would 
both  certainly  fall  into  the  Ditch.  Then  he 
obferved,  that  he  was  not  only  the  firft 
Archbilhop,  but  the  firft  Man,  that  ever  died 
by  an  Ordinance  of  Parliament ;  and  hoped 
his  Caufe  would  appear  in  Heaven,  with  a 
I  i  i  different 
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different  Completion  from  what  was  put  up- 
on it  here  :  That  his  Cafe,  as  foul  as  it  was 
reprefented,  looked  fomething  like  that  of  St. 
Pain's,  who  was  accufed  as  a  great  Criminal 
againft  the  Law  and  the  Temple  ;  and  St 
Stephens,  who  was  arraigned  for  breaking  the 
Ordinances  that  Mofes  had  delivered  •  that  is, 
for  ende avGiiririg  the  Subvention  of  the  Laws 
and  Religion  of  his  Country. 

r  Then  he  proceeded  to  clear  the  King  of  be- 
ing Popifhly  affected  ;  a  Calumny,  which  he 
laid  he  knew  him  to  be  as  free  from,  as 
any  Man  living  ;  for  he  held  him  to  be  as 
lound  a  Proteftant,  (according  to  the  Religion 
by  Law  eftablifhed)  as  any  Man  in  the  King- 
dom •  and  that  he.  would  venture  his  Life 
as  far  and  as  freely  for  it.  tie  complained 
of  the  riotous  Tumults  of  the  People,  and 
their  clamouring  for  Juftice  at  the  Parliament 
Houfe  :  This  was  the  way  he  laid,  to  draw 
the  Quilt,  of  Blood  upon  their  Heads ;  and 
thefe  mutinous  Diforders  he  obferved,  were 
not  reftrained  by  the  Magiftracy.  He  lament- 
ed the  calamitous  Condition  of  the  Church  of 
England:  She  was  become  he  laid,  like  an 
Oak,  cleft  in  Pieces  with  Wedges  made  of  her 
own  Body,  while  Iniquity  and  Profanenefs 
triumphed  under  the  Pretence  of  Godlinefs ; 
That  the  Subftance  of  Religion  was  loft  ;  and 
that  Church,  which  flood  firm  againft  the 
Attacks  of  the  Jeluits,  was  terribly  battered 
by  her  own  Party. 

As  to  his  Religion,  he  declared  himfelf  of 
the  Communion  of  the  Church  of  England ', 
eftablifhed  by  Law  •  and  in  this  Perfuafion, 
he  faid  he  had  always  lived,  notwithftanding 
the  unreafonable  Clamours  railed  againft  him. 
He  declared  himfelf  alfo  a  Friend  to  the  Con- 
ftitution,  and  particularly  to  Parliaments,  but 
the  beft  things,  he  obferved,were  often  corrupt- 
ed, and  became  the  worft :  Thus  the  Parliament 
being  the  higheft  Court,  the  laft  Refer t,  from 
which  there  was  no  Appeal,  when  this  laft 
Refort  was  mifmformed  or  mifgoverned,  it 
turned  to  be  the  moft  fatal  Grievance  ;  for  in 
luch  Cafes  the  Subject  was  left  without  Re- 
medy. 

After  this  Speech,  the  Arcbbifhop  perform- 
ed his  Devotions  with  great  Fervency,  and 
then  moving  towards  the  Biock,  found  the 
Scaffold  fo  crowded  with  his  Enemies  that 
came  to  triumph,  that  he  was  forced  to  entreat 
them  to  make  Way,  and  give  him  Room  to 
die  :  But  Sir  John  Clotzvorthy,  who  endea- 
voured to  give  him  all  the  Difturbance  he 
could  in  his  laft  Moments,  ft  ill  ftood  in  his 
Way,  and  demanded,  What  Text  of  Scrip- 
ture was  moft  comfortable  to  a  dying  Man  : 
To  which  his  Grace  anfwered,  Capo  diff.lvi, 
&  effi  cum  Chriflo  :  But  Sir  John  replied,  there 
muft  be  an  Affarancc  to  found,  that  Defire 
upon  :  And  Sir  John  continuing  this  barbarous 
Treatment,  the  Archbifftop  could  find  no  o- 
ther  way  to  get  rid  of  the  impertinent  Zealot, 
than  by  bidding  the  Executioner  do  his  Office, 
who  feparated.his  Head  from  his  Body  at  one: 
Blow. 
jjit  Ch.i-  -A-  'ate  Ecclefiaftical  Writer  fays,  He  was  of 
rafter.  a  lively  and  penetrating  Genius  ;  of  a  fbciable 
Temper,  and  innocently  pleafant  upon  Occa- 
fion  :  And   if  we  confider   his  Function,    he 


had  paffed  through  almpft  all  the  Employ-  l644- 
ments  of  a  Churchman  ;  and  how  much  he  |9C"'1' 
was  a  Mafter  of  his  Profefiion,  isfufKciently  e-  ~'~v~0 
vident  from  his  Bock  againft  Fifjer.  He  was 
a  Perfbn  of  unblemifhed  Integrity  :  Money 
had  no  Share  in  his  Inclination  ;  for,  notwith- 
ftanding the  Largenefs  of  his  Revenues,  his 
Fortune  was  almoft  exhaufted,  in  his  Benefac- 
tions to  Oxford,  Reading,  St.  Pauls,  &c.  His 
Piety  was  no  lefs  exemplary  and  diftinguifh- 
ed  :  He  was  conftant  at  his  Chapel,  and  pri- 
vate Devotions  :  H*is  warm  Loyalty,  and  Zeal 
for  Uniformity,  brought  him  to  this  tragical 
End.  The  Earl  of  Clarendon  obferves,  that 
he"  was  Tomewhat  PafTionate  •  that  he  failed 
in  a  plaufible  Application ;  neglected  Addrefs, 
and  believed  bare  Honefty,  and  a  vigorous  Pur- 
fuit,  fufRcient  to  carry  him  through.  However 
the  Noble  Hiftorian  fays,  he  was  eminent  for 
his  Learning  and  Piety  ;  that  he  behaved  him- 
felf with  great  Courage  and  Magnanimity  upon 
the  Scaffold  :  That  his  good  Qualities  were  at- 
tained by  very  few,  and  the  greateft  of  his  In- 
firmities common  to  the  beft  of  Men.  Fie.  was 
put  to  Death  in  the  7 2d  Year  of  his  Age.  He 
was  a  great  Benefactor  to  the  Church  ;  annex- 
ed Cominendams  to  feveral  finall  Bifhopr-icks, 
particularly  to  Briftol,  Peterborough,  St..  A- 
faph,  Chcfer,  and  Oxford.  He  procured  a  Char- 
ter, to  confirm  the  antient  Privileges  of  the  U- 
niverfuy  of  Oxford,  and  enlarge  them  to  an 
equal  Extent,  with  thofe  granted  to  Cambridge. 
He  fettled  two  hundred  Pounds  per  Annum 
upon  an  Hofpital  at  Reading  in  B.rkpire. 
(His  Father  is: as  a  Clci.hier,  of  good  SnbJiaiLe 
in  this  fZo^OT,  and  here  he  was  bo,;i.  He 
founded  the  Arabick  Lecture  at  Oxford  ;  pro- 
cured a  new  Charter,  and  a  Body  of  Statutes, 
for  the  College  of  Dublin.  Fie  was  endea- 
vouring  to  provide  a  Fund  for  the  Augmenta- 
tion of  poor  Vicarages,  and  for  fettling  the 
Tythes.t.of  London  between  the  Oergy  and 
City  ;  and  indeed  his  principal  Views  were, 
the  rendering  the  Church  of  England,  the  Mo- 
narchy, and  the  Kingdom  happy  and  flourifh- 
ing  ;  which  were  the  rea!  Crimes  for  which  he 
was  made  a  Sacrifice  :  Neither  the  Fanatick  or 
Republican  could  be  latished,  till  they  had 
1'pilled  the  Blood  of  a  frelate,  that  had  fo 
nobly  oppofed  their  Schemes.  He  was  buried 
in  harking  Church  near  the  'Tower,  with  the 
Office  appointed  by  the  Liturgy  :  And  it  is 
fomething  extraordinary,  that  the  fame  Day 
the  Lords  agreed  to  the  Arcbbifhop's  Attain-. 
der,  they  paffed  an  Ordinance,  That  the  Book 
of  Common-Prayer  mould  be  laid  afide,  and 
the  Directory  ufed  inftead  of  it  •  and  his 
Grace  is  faid  to  be  the  laft  Man,  that  was 
buried,  according  to  the  Rites  of  the  Chut'Ji 
of  Ergland,  in  London,  during  thofe  Times* 

What  goes  under  the  Name  of  Archbifhop  ?^marf.s 
Land's  Trial,  may  properly   be  looked  upon,  c»  Jvcb- 
as  the  Trial  of  the  Conftitution  in  Church  and ''':  •'"?  t 
State,  by  the  Presbyterians  and  other  Repub-  c/'^ 
licans,  its  moft  inveterate  Enemies :  And  what 
would  be  the  Refult  of  a  Trial,   where  Re- 
bels  fat  it)  Judgment   en   the  Laws,  and  on 
their  Sovereign  and  his  Minifters,  whofe  Bu- 
finefs   it  was  to  fee   them  put  in  Execution, 
was  not  difficult  to  conjecture  :    It  was  natural 
to  believe  they  would  pals  a  fevere  Sentence 
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againft  thofe  Laws,  and  that  Adminiftration  J  the  eftablifhed  Church,  evert  lil  the  Parliament     ^14 
which  declared  them  Traitors  and   Rebels :  of  164.T,  that  deftroyed  both  Monarchy  and  ^£H; 
That  they  would  turn  the  Tables  on  their  So-  Epifcopacy  :    Nor  had   the   greateft  Part  of 
vereign  and  his  loyal  Subjects;   call  Ufurpa-   them  any  thoughts  of  altering  the  Conftituti- 
tion  and   Rebellion,    the  Conftitution  ;   and  J  on.     But  it  has  been  obferved  by  the  Lord 

Clarendon  and  others,  that,  befides  the  profei- 
fed  Presbyterians  and  Republicans,  there  were 
a  great  many  others  who  out  of  Ambition, 
Avarice,  or  Revenge,  joined  themfelvcs  with 
that  Party,  and  were  infenfibly  led  into  their 
Meafjres  •  till  at  length  there  was  no  Retrea- 


make  all  thofe  Rebels  and  Traytors,  who  op- 
pofed  them. 

It  is  manifeft,  the  Star-Chamber,  the  High- 
Commiffion,  the  Convocation,  and  Co.inal- 
Table,  were  all  tried  and  cenfured,  by  this 
corrupt  Remnant  of  a  Parliament,  and  inc'u 


ded  in  the  Sentence  or  Attainder,  that  paffed  ting  :  They  had  been  drawn  into  down-right" 
on  the  Archbifhop  \  for  he  was  condemned  Rebellion,  and  were  glad  to  Unite  thenifelves 
for  voting  in  the  .Proceedings  of  all  theie  High  afterwards  with  any  fett  of  Men,  that 


Courts,  and  for  the  Decrees  they  made. 

The  Sum  of  the  Charge  againft  his  Grace 
was,  <!tbat  he  had  endeavoured  the  Subverfion  of 
our  Religion,  and  Civil  Government.  But  by 
Religion,  it  is  evident  they  meant  the  Presby- 
terian ;  and  by  Government,  they  meant  the 
Republican  Form. 

For  as  to  Religion,  they  charge  him  with 
affirming,  That  without  a  Bifhop  there  could 
be  no  Church  j  and  that  only  Bifhops  could 
Ordain,  unlefs  in  Cafes  of  Neceffity.  They 
accufed  him  alfb  of  maintaining  Arminianifm  ; 
by  which  they  meant  the  Freedom  of  the  hu- 
man Mind,  or,  that  Man  is  a  free"  Agent, 
(and  not  under  a  fatal  Neceffity  of  being 
damned,  as  the  Presbyterians  maintain.)  Thele 
Points  were  held  to  be  down-right  Popery,  by 
the  Puritans  of  thofe  Days  ;  though  they  are 
generally  looked  upon  as  orthodox   Opinions. 


night 


prevent  the  R.eturn  of  their  Sovereign  to  his 
Throne  :  Or,  the  Pveftoration  of  thofe  Laws, 
that  would  punifh  their  Difloyalty. 

There   were  a  great  many  Gentlemen  alio, 
that    thought  the    Lcclefiaftical  Government, 
laid  too  fevere  Reftraints  upon  the  Liberties  of 
Free-born  Englifhmen  '}  They  did  riot  approve 
of  it,  becaufe  they,  or  their  Friends,  were  fbme- 
tiines  called  to  an  Account,  and  punifhed  for 
Vice  or  Profanenefs :  And  they  thought  the 
readieft   way,  to     throw   off    that  Tyranny, 
as  they  filled  it,  was  to  join  the  Presbyterians: 
Not  that  they  ever  defired  to  fee  that  Seel  up- 
permoft,  for  they  knew  their  Difcipiine  was 
much  more  unfupportable,  then  tint  of  the 
Church  ;  but  they  hoped  by  thefe  means,  ib  to 
ballance  the  two  Parties,  that  neither  of  them  1 
fhould   be  able  to  exercife    any  Ecclefiaftical 
Authority  over  them.     We  find  that  the  Na- 
by  our  Church.     They  cavilled  alfo  with  himjtion  afterwards,  became  more  uneafy,  under 
about  Jeffer  Matters ;  fuch  as  placing  the  Com-  J  the  Presbyterian  Yoke,  than  ever  it  had  been 
inunion  Table  North  and  South  ;    the  kneel- 1  under  Epifcopacy  ;  and  at  length,  proceeded 
ing  at  the  Sacrament  ;    the  Confecration  of  torenounce  all  Ecclefiaftical  Authority.  Every 
Churches,  and  facred  Utenfils,  and  endeavour-   Man  Hid  what  was  Right    in   his  own  Eyes: 
ing  to  guard  them  from  Prophanation  ;  and  e-   Which  feems  to  be  the  Liberty  that  moft  of 
ven  his  repairing  the  Cathedral  of  St.  Paul's,  the  Rebels  fought  for. 
was  made  Fart  of  an  Impeachment  for  High       To  mention  the  Harifhips  the  Archbifhop 
Treafbn.  N  underwent  in  this  Proceeding,  when  the  whole 

Then  as  to  the  State,  his  advancing  the  Fre-  was  one  continued  Acl  of  Tyranny,  Injuftice 
rogativc  and  Power  of  the  Star-Chamber,  I  and  Oppreffion,  feems  unneccfTaryv:  But  that  the 
High-Commiffion,  Council-Table,  and  the  |  Faction  may  have  no  Colour  to  Clamour,  for 
Convocation,  were  the  Treafons  chiefly  infilled  |  the  future  at  the  ufage  their  Friends  met  with 
on  •  which  part  of  the  Charge  was  fully  anf-l  in  any  Trials,  orProfecutions  for  Treafon,  or 
wered,  by  fhewing  that  thofe  Courts  acted  I  Rebellion,  in  the  fVpeedihg  Reigns,  I  fhall 
more  Arbitrarily  in  the  preceeding  Reigns J  give  fome  Inftances  of  their  Humanity  towards 
than   in  this;  and  if  they  did  not,   he  was  not  |  this  Great  Man. 

anfwerable  for  their  Determinations :  But  it  is!  And  firft,  he  was  Impeached  and  Commit- 
evident,  from  the  whole  Tenor  of  the  Tryal,  ted  to  the  Black  Rod,  above  two  Months  be- 
that  they  intended  to  place  the  laft  Refort,  in  fore  any  Articles  were  exhibited  againft  him  y 
one  or  both  Houfes  of  Parliament ;  and  to  J  then  he  was  kept,  between  two  and  thrccYears 
eftabiifh  it  for  a  Maxim,  That  not  only  thofe  jmore,acfofePrifoner  in  theTower,before  he  was 
Courts,  but  his  Majefty  and  his  Minifters  I  brought  to  his  Tryal  .*  All  his  Eft'ate  Real  and 
were  lubject  to  their  Refblutions;  and  that  a  J  Perfonal ;  Books  and  Papers,  were  Seized,  on 
Vote  of  the  Houfes  might  abrogate,  or  luf- Shis  Commitment  ;  his  very  Pockets  fearched, 
pend  our  Laws;  and  that  they  ulurped  a  more  land  the  Writings  he  had  prepared  for  his  De- 
unlimited  Power    themfelves,   than   ever  the  {fence  taken  from  him  ;   by  what  Law,  or  Cc- 


Crown  or  Miniflry,  were  charged  with  affu 
ming:  And  if  this  were  not  demonftrable  from 
this  Tryal,  their  fubfequent  Conduct  abun- 
dantly manifefted,  that  the  Religion  they  were 
afraid,  fhould  be  fubverted,  was  the  Presby 


lour  of  Law,  God  only  knows. 

When  he  was  firft  carried  to  the  Power, 
the  Mob  was  fpirited  up  to  revile  and  re- 
proach him  ;  they  were  even  taught,  that  it 
would  be  meritorious  to  kill  him.and  onU  rcftrai- 


terian,  not  the  Eftablifhed  Church  ;  and  the  |ned  from  pulling  him  tor  ieces,  that  his  Suffering 


Government  they  charged  him  with  confpiring 
againft,  was  the  Republican  Form,  which  they 
were  refolved  to  maintain,  to  the  Deftruction 
of  the  Monarchy. 
It  is  acknowledged  however  that,  at  firft,  the 


might  be  prolonged,  and  they  might  in  a  more 
Solemn  Manner,  fatiate  their  Thirft  of  Bldod. 
Every  Day,  when  he  landed  at  l]\j:m,nPier, 
fome  of  the  Faction  ftood  ready  to  rurfe,  and 
revile  him  ;  the  Managers   of  the  Commons, 


Members  of  both  Hcufes  were  generally  of  |  {poke  to  him,  and  off  him,  as  the  moft  infa- 
mous 
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J644-  mous  Malefactor ;  and  his  Judges  treated 
i  o  Car.  I.  kjm  wjtj1  t^e  utrnofl.  Scorn.  One  of  the  No- 
S^**-J  b]e  Peers,  who  fat  in  Judgment  upon  him, 
namely,  the  Earl  of  Pembroke,  defcended 
ib  low  as  to  call  the  Greateft  Subject  in 
England,  Rafcal,  and  Villain.  He  was  brought 
to  iVcfiminfler,  Twelve  feveral  Days,  only  to 
be  expofed  to  the  Scorn  and  Laughter  of  his 
Enemies,  and  lent  back  again  without  being 
heard  j  though  they  put  him  to  the  Expence  of 
Seven  or  Eight  Pounds  a  Day  ;  but  it  muft  be 
acknowledged,  they  were  fb  good  as  to 
allow  him  Two  Hundred  Pounds,  out  of  the 
Profits  of  his  own  Eftate,  after  they  had  Se- 
queftred  it  for  three  Years  -3  the  reft  was  apply- 
ed  to  the  Support  of  the  Rebellion,  againft 
their  Sovereign,  as  was  the  Money  his  Grace 
had  collected  for  the  Repairs  of  St.  Paul's : 
And  when  the  Peers  could  find  no  Treafbn  in 
the  Archbilhpp,  unlefs  Loyalty  to  his  Prince 
was  deemed    fuch,   how  Arbitrarily   did   the 


Commons  fend  for  his  Grace  before  them,  and  1<544- 
of  Accufers  become  his  Judges ;  palling  an  r9  Car  *• 
Ordinance  for  his  Condemnation  ;  which  they  v-/^/~s-' 
forced  through  the  little  Remnant  of  the  Lords 
Houfe,  by  their  Mobs  and  Threats  to  lock 
up  their  Doors !  And  when  the  Ordinance  was 
paffed  for  his  Murder  and  they  had  rejected 
the  King's  Pardon,  which  he  pleaded  -3  how  cru- 
elly, did  they  deny  him  his  own  Chaplains  to 
attend  him,  in  his  laft  Moments !  And  Laftly, 
when  he  came  to  the  Scaffold,  how  did  their 
Malice  purfue  him  thither  ,  Clotworthy,  and 
the  Fanatick  Crew,  Reviling  and  Perfecuting 
him  even  there,  and  not  fuffering  him  to  Die  in 
quiet  !  Thefe  are  fuch  Flagrant  Inftances  of 
irresbyterian  Humanity,  and  Moderation,  as  I 
am  confident  no  Tory  Adminiftration  can  pa- 
rallel :  Nor  can  the  Presbyterians  excufe  them- 
lelves,  by  throwing  the  blame  on  the  inferiour 
Sectaries ;  for  this  was  long  before  the  Indepen- 
dants  had  the  Power  in  their  Hands. 
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fi.The  Tryal  of  Connor  Lord  Ma  cguir  e,  in  the 
Court  of  Kings~Bench,  (as  the  Ufurpers  ftill  called 
it,)  for  High-Ir eafon,  the  ioth9  o£  Feb.  1644-5. 
20  Car.  I. 


Arraigned 
as  a  Com- 


O  n  n  o  r  Lord  Macguire,  a  Peer 
of  Ireland,  was  arraigned  at  the  Kings 
Bench  Bar   in  England,  as  a  Commo- 
ner, for  High-Treaibn  committed   in  Ireland. 

Ihe  charge.  The  Indictment  charges  the  Priibner  with 
Compaffing  and  Imagining  the  Death  of  the 
King,  Conipiring  to  raife  a  Rebellion,  and  in- 
viting over  foreign  Forces  to  invade  the  Realm 
of  Ireland,  and  particularly,  with  a  Defign  of 
feizing  the  Caftle  of  Dublin,  and  >  other  Forts 
and  Magazines  in  that  Kingdom.  It  Charges 
him  alio,  with  Levying  open  War  againft  his 
Majefty ;  furprizing  the  Caftles  of  Charlemont, 
Cragati,  &c.  and  murdering  the  Lord  Calfield, 
and  other  Proteftants  in  Ireland. 

Pka  of         The  Priibner  pleaded  his  Peerage ;  fhewing, 

Peerage      that  by   the  Statute  of  Magna  Charta,  every 

one   ought  to  be  tried  by  his  Peers,  and  that 

by  the  io  Hen.  VII.  the  Statutes  of  England 

were  made  part  of  the  Laws  of  Ireland. 

The  Council  for  the  Parliament,  demurring 

Over-ruled,  to  this  Flea,  Mr.  Juftice  Bacon  over  ruled  it , 
declaring  that  a  Baron  of  Ireland  was  triable 
by  a  Jury  of  Commoners  in  England ,  and  of 
this  Opinion  it  feems  were  both  Houfes  of  that 
Parliament:  Whereupon, the  Prifoner  pleaded 
Not  Guilty,  and  defired  time  to  bring  his  Wit- 
nefles  from  Ireland  •  but  this  was  denied  him  : 
Then  the  Jury  were  called  over,  and  he  chal- 
lenged Twenty-three  peremptorily,  which 
were  all  that  appeared  but   one :  Whereupon 

Ms  Chai-  a  "tales  was  granted,  and  he  was  brought  to 


lenges. 
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the  Bar  again  the  next  Day  by  the  Lieutenant 
of  the  'Tower,  when  he  challenged  as  many  of 
the  Tales  as,  with  thole  challenged  before,  a- 
mounted  to  Thirty-five  ,  and  at  length,  a  Jury 
being  fworn,  the  Council  for  the  Parliament 
produced    their  Evidence. 


And  Firft,  they  brought  WitnefTes  that  de-  The  Evi- 
poled,  the  Priibner  was  a  Papift,  and  was  very  dence- 
inquifitive  about  the  Condition  of  the  Maga- 
zines of  Arms  and  Ammunition  in  Dublin. 

Then  the  Depofition  of  John  Woodcock  the  A  Depfi- 
Sheriffof  Dublin  was  read,  who  depofed,  that""" ze?A  ' 
he  apprehended  the  Lord  Macguire  and  feveral  aJ    v,~ 
of  his  Accomplices  at  Dublin,  on  the  Twenty 
fecond  of  OcJober  1641,  (being  the  Day  before 
the   Infurrection  of  the  Papifts  in  Ireland.^) 
That  it  was  then  late  at  Night,  and  the  Prifb- 
ners  had  Arms  about  them,  and  leveral  Petards 
for  breaking  open  Doors;  and  that  he  carried 
them  before  the  Lords  Juftices. 

The  Prifbner's  Examination   alfo  was  read,  The  Pri/b- 
who  confeffed  before  the  Lords  Juftice's,  that  mr's  Exa- 
he  was  engaged  in  a  Confpiracy  to  raife  an  In-  ™™f™ 
furrection,  in   order  to  reftore  the  Catholick  gaj„ji  Km. 
Religion  in  that  Kingdom,  and  recover  their 
Lands  from  the  Proteftants.  He  acknowledged 
alfb,that  they  intended  to  have  furprifed  the  Cat 
tie  of  Dublin  ,  that  he  came  to  Dublin  for  that 
purpofe,  and  that  he  fhould  have  attempted 
the  Caftle  the  next  Morning,  (the  23d  of  OcJo- 
ber, 1 641)  if  they  had  not  been  apprehended  : 
But   he  knew  of  no  Letters  or  Meflages  from 
England,  to  countenance  the  Attempt. 

OtherWitneflesdepofed,that  there  was  to  have 
been  a  General  Infurrection  in  Ireland,  the  23d 
OcJober;  that  it  was  intended  to  feize  all  the 
Caftles  and  ftrong  Places  in  the  Kingdom,  and 
to  Maflacre  the  Proteftants. 

It  was  alio  proved,  that  thelrijb  broke  out  into  Above  an 
an  actual  Rebellion,  on  the  laid  23d  of  OcJober  ^u^dnd 
and  furprifed   the  Caftle  of  Charlemont,  where  ^jjjj, 
they  murdered  the  Lord  Calfield  ;  that  they  alfb/^  t0  u 
feized  feveral  other  Fortrefles,   andmurdered  murdered 
the  Proteftant  Inhabitants;  And   Sir  Charles in °ne F r0' 
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1644.     pofed,that  upwards  of  an  Hundred  Thoufand 
19  Car.  I.  proteftants  were  maflacred  in  the  Province  of 
/*^  Ulflcr  only,  (which  were  a  great  many   more 
than  the  whole  Province  contained.)  He.  de- 
pofed  alfb,  that  the  Irijl)  Papifts  fet  up  a  New 
'  Form  of  Government,  by  a  fupreme  Council, 
conftituted  Judges  and  Magiftrates,  and  coined 
Money. 
Pope's     A  Bull  of  Pope  Urhan's  VIIT.  alfo  was  read  in 
Itidulgeme  Evidence,  whereby  he  grants  a  plenary  Indul- 
to  the  Re-  gence  ari(i  abfblute  remiffion  of  all  Sins  to  fcch 
Irijb  Catholicks  as  fhould  make   War  upon 
the  Heretick  Proteftants,  and  endeavour  to 
extirpate  them.     Dated  at  Rome^  the  25th  of 
May  1643.  in  the  aoth  Year  of  his  Pontificate. 
&he  Prifo-     To  this  Charge  and  Evidence  the  Lord  Mac- 
r.ers  de-     guire  anfwered,  that  he  knew,  of  no  fuch  Exa- 
lte,      minations  as  had  been  produced  againft  him, 
but  infinuated  they  were  forged,  and  obferved 
that  it  was  impoffible  the  Teftimony  of  Ccote, 
and  others,  as  to  the  Number  of  Proteftants 
fworn  to  be  murdered,  could  be  true,  becaufe 
there  were  not  fb  many  Proteftants  in  that  King- 
dom: And,if  there  had  been  feveral  murders  and 
Outragescommitted  by  others,  that  did  not  affect 
him.     He  knew  nothing  of  the  Plot  but  by 
Hearfay,  but  the  Jury  giving  little  credit  to  the 
Prifbner's  Affeverations  found  h\mGuilty:  And 
it  being  demanded,  What  he  had  to  lay,  why 
Judgment  fhould  not  be  pronounced,  he  in- 
rt    3.      lifted  again  on  his  Peerage  •>  he  objected  alfb, 
toJthe'°fu- tnat  tne  Judges  had  no  legal  Commiffions,  as 
rrfdittionofthey  acted  only  by  the  Power  of  the  Parlia- 
the  Court,  ment,  without  any  Authority  from  the  King  ; 
to  which  one  of  the  Judges  anfwered,  that  he 
was  made  a  Judge  by  the  Old  Seal,  and  con- 
tinued by  the  Parliament  ."Then  Sentence  was 
paffed  upon  the  Prifbner  as  a  Traitor.    He 
afterwards  petitioned  the  Commons,  that  he 
might  have  the  Favour  of  being  beheaded,  but 
his  Petition  was  rejected,  and  he  was  hanged, 
drawn  and  quartered,  on  the  20th  of  Feb.  ac- 
cording to  his  Sentence. 

It  is  generallyheld,  that  a  Peer  of 'Ireland  may 
be  tryed  by  a  Jury  of  Commoners  in  E7iglandt 
for  a  Fact  committed  in  England:  But  I  do  not 
fee  how  an  Injh  Peer  could  be  legally  tryed 
here,  for  a  Fad  committed  in  Ireland ;  becaufe, 
Nc.  7. 
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at  this  rate  he  lofes  his  Privilege  of  Peerage ;  '<>44 
and  there  is  this  further  Objection  to  it,  that  I9  Car  l 
every  Treafon  muft  be  laid  and  proved,  to  be  v/YV 
committed  iri  fbme  County  of  England^  and 
here  all  the  Proof  was,  of  Fads  committed 
m  Ireland  only:  They  alfo  read  the  Depositi- 
on of  the  Sheriff  of  Dublin  againft  him, 
thdugh  the  Sheriff  was  in  England  juft  before 
the  Trial^  and  ought  to  have  given  his  Evidence 
Perfbnally  in  Court  :  The  Prifbner  very  juftiy 
objected,  that  the  Judges  who  tryed  him  had 
no  lawful  Commiffion  from  the  King  for  trying 
him  :  For-,  though  one  of  them  had  formerly  a 
Commiflion  from  hi^Majefty,  they  did- not  fit 
by  the  King's  Authority  at  this  time ;  but 
derived  their  Power  from  a  body  of  Men  in 
actual  Rebellion  againft  the  Crown,  and  co,nfe«= 
quently  the  Bench  were  no  lefs  Tray  tors  than 
the  Prifbner  at  the  Bar  :  But  it  is  no  new  thing 
to  fee  Criminals  fit  in  Judgment  on  their  Bre- 
thren in  iniquity,  there  is  notmuchDoubt  to  be 
made  of  the  Lord  Macgitire's  Guilt ;  but  yet  the 
putting  him  to  Death  by  thofe  Ufurpers,  who  , 
could  have  no  Legal  Authority  to  try  or  con- 
demn him,  was  Murder  in  them.  It  is  obferve-, 
able  alfb,  that  the  Commons  made"ufe  of* 
Coote,  and  other  Tools  to  aggravate  matters 
and  teftifie  that  there  were  Ten  times  more 
Proteftants  murdered  in  Ireland  than  there 
really  were  ;  and  this  with  an  Intention  to  ren- 
der the  King  odious  to  his  Subjects,  whom  they 
charged  with  countenancing  the  Irijlo  Rebelli- 
on, though  nothing  could  be  more  falfe  and 
unjuft:  And  here  we  find  them  tampering  with 
Macguire,  to  acknowledge  a  Correspondence 
between  the  Irifo  Rebels,  and  the-  Englijh 
Royalifts ;  but  he  had  the  Grace  to  acquit  the 
King's  Party  of  having  any  Share  in  that  Infur* 
rect ion, though  hemight  poffibly  have  laved  his 
Life,  if  he  would  have  humoured  the  Parlia- 
ment in  this  particular.  He  was  long  detained 
in  Prifbn,  in  order  to  extort  fbmething  out  of 
him  to  the  prejudice  of  the  Royal  Party  3  and 
one  while  had  fb  much  liberty  allowed  him 
in  the  ftoweri  that  he  made  his  Efcape  from 
thence :  He  was  afterwards  indeed  retaken ; 
and,  when  they  found  he  would  not  anfwer  their, 
purpofe,  they  put  him  to  Death  by  Forms  of 
Law. 
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The  Proceedings  of  the  Ufurpers  againft  their  So- 
vereign King  Charles  I.  under  the  Mock  Form  of 
a  Trial,  in  the  Month  of  January 9  in  the  24th  Year 
of  his  Reign,  Anno  Domini^  1648-9. 


1643-9. 

£4  Car.  f . 


An  Ordi-   >-Tp  H  E  Commons  began  the  Year  1648-9, 1 
imnce  for     J[    ytffc  framing  an  Ordinance  for  the  Trial 
of  the  King,  which  they  fent  to  the  Houfe  of 
Peers  for  their  Concurrence ;  but  the  Lords  re- 
jected it,  and,  that  they  might  not  be  prcfled 
any  more  upon  that  Head,  adjourned  for  nine 
Days.      Whereupon  fome  Members  of  the1 
Commons  moved,  that  the  Lords  might  be  im- 
peached   of  High-Treafbn,    in  favouring  the 
grand  Delinquent  (their  King;)  however,  they 
contented  themfelves  with  making  the  follow- 
Kefohthfu  tog  Refblutions.     i.    That  the  People  were, 
tftheCom-  under  God,  the  Original    of  all  juft  Power. 
mm.        2    That    the    Commons    of1   England  being 
chofen  by,  and  reprefenting  the  People,  were 
the  Supreme  Power    of  the  Nation.    And   3. 
That  whatever  was  enacted  or  declared  to  be 
Law,  by  the  Houfe  of  Commons  affembled  in 
Parliament,  had  the  force  of  a  Law,  though 
the  conient  of  the  King,  and  the  Houfe  of 
Peers  was  not  had  thereto  :  And  thus,  having 
Voted  the  King    and  Houfe  of  Lords  ufelefs, 
they  proceeded  to  finifh  their  Ordinance  for  the 
pretended  Trial,  in  the  Preamble  whereof  they 
recite.  u  That  the  King,  not  being  contented 
cc  with  the  many  Encroachments  made  by  his 
"  Predeceflfbrs  on  the  Peoples  Rights,  but  de- 
"Tigning  totally  to  fubvert  the  Constitution, 
"  and   introduce  an    Arbitrary  Government, 
sc  had  levyed   War  againft  the    Parliament, 
"  whereby  infinite  Mifchiefs  had  enfued  •  for 
u  which  High  and  Treafonable  Offences  ;  and 
*c  to  the  End,  no  chief  Officer  or  Magistrate 
"  might  prefume  for  the  future  to  attempt  the 
<c  enflaving  and  deftruction  of  the  Nation  with 
'/hT/udoesU  Impunity  ;    they  did    Ordain  and   Enact, 
tcnptuted  "  that  Thomas  Lord  Fairfax,  Oliver  Cromwell, 
to  try  the    «  nemy  freton,  (and  an  Hundred  and  thirty 
£'        "  more,    of  whom    upwards  of  Fifty  never 
cc  atted~)     mould     be    Commiflioners     and 
"  Judges  for  the  Trying  of  the  King  ;  And 
"  the  Lord  Fairfax,  and  all  other  Officers,  Ci- 
**  vil  and  Military,  were  required  to  be  aiding 
tc  and  affifting  to  them  in  the  Execution   of 
"  their  Commiffion  ;  and  it  was  provided  that 
"  this  Act  mould    remain   in   force  for  one 
"  Month  and  no  longer. 
Bradfliaw      John  Bradfhaw,  Serjeant  at  Law,  was  ap- 
Prcftder.t.  pointed  their  Prefident,  Mr.  Steel,  was  made 
their  Attorney  General,  and  Mr.    Cook,  their 
Solicitor,  to  manage  the  Evidence :    A  Court 
alfo  was  erected  at  the  upper  End  of  IVeftmin- 
jler-Hall,  and  the  King   brought  to  Cotton- 
Houfe,  that  he  might  be  near  their  Mock  Tri- 
bunal. 
Refotutions     Thefe  pretended  Judges,  fitting  in  private  in 
Jir?r?  the  Star-Chamber,the2oth  of  January,  refolved 
^  "  that  the  method  of  Proceeding  as  to  the  read- 
ing the  Commiffion,  fending  for  the  RoyaJ 
Pnfbner,   asking  him  Queftions,    &c.  fhould 


be  left  to  their  Prefident,  on  whom  they  con- 
ferred the  Title  o£  LORD    PRESIDENT*. 
And  it  was  further  refolved,  that  if  his  Majefty 
carried  it  infblentlv,  or  contemptuoufly  to  their 
Mock  Court,  It  fhould  be  left  to  their  Lord  Pre- 
fident to  reprehend  him,  and  admonifh  him  of  his 
Duty,  or  command  him  to  be  taken  away:  But 
as  to  the  Frifbner's  taking  off  his  Hat,  they  de- 
termined not  to  infift  on  it  that  Day ;  and  if  he 
defired  Time,  the  Lerd  Prefident  fhould   give 
him  Time.    It  was  ordered  alfb  that  Mr.  Lifle, 
and  Mr.  Say,  fhould  be  Affiftants  to  the  Prefi- 
dent, and  fit  near  him.  After  which  the  Prefident, 
and  the  pretended  Judges,  attended  by  their 
Officers,    and   One    and  Twenty   Gentlemen 
armed  with  Fartizan,s,  went  down  to  the  Court 
erected  in  iVeftminftcr-Hall,  a  Sword  of  State 
and  Mace  being  carried   before  them:  The 
Prefident  having  placed  himfelf  in  a  Crimfbn- 
Velvet  Chair,  and  the  reft  of  the  Members  on 
each  Side  of  him,  on  Benches  hung  with  Scar- 
let, their  Guard  of  Partizans  divided   them- 
felves on  each  Side  the  Court :  Then  the  Ordi- 
nance for  erecting  this  pretended  Court  was 
read,  and  the  Commiflioners  called  over,  of 
whom  Sixty-feven  appeared  and  anfwered  to 
their  Names.      After   which    the   King  was  The  King 
brought  from  Cot  ton- Houfe,  and  placed  at  the  brought  be. 
Bar,  beneath  his  High   and  Mighty  Judges  :^jj 
And  having  looked  for  fbme  time  with  a  Ma- 
jeftick  Air  upon  his  Sovereign  Subjects  feated 
upon  the  Bench,  He  fat  down  in  a  great  Chair 
provided  for  him,  without  moving  his  Hat,  or 
paying  any  refpect  to  his  pretended  Judges. 

Then  Bradfoaw  with  unparalleld  Impudence  Bradftav* '$ 
told  the  King,  That  the  Commons  of  England  Speech  to 
aflembled  rri  Parliament,  deeply  ienfible  of  the  huMajeftf. 
Evils  and  Calamities  he  had  brought  upon   the 
Nation,  and   of  the  Innocent  Blood  he  had 
fpilt ;  in  purfuance  of  what  they  owed  to  God, 
to  Juftice,  the  Kingdom,  and  themfelves ;  and 
in  purfuance  of  the  Truft  repofed  in  them  by 
the  People,  had  Refolved  to  bring  him  to   his 
Tryal,    and   had    thereupon  Conftituted  this 
High  Court  of  Juftice,  before   which  he   was 
now  brought  to  hear  his  Charge  :  Then  Cook 
their  Solicitor,   in  the  Name  of  all  the  People  The  Qmrgs 
of  England,  exhibited  the  Charge ;  which  let  *g«™ft  the 
forth,That  Charles  Stuart,  being  admitted  King  K"%' 
of  England,   and    entrufted  with   a  limited 
Power  to  govern  according  to  Law;  and  by  his 
Truft,  Oath  and  Office  being  obliged  to  ufe  the 
Power  committed  to  him  for  the  good   of  the 
People  ;   out  of  a  wicked  Defign  to  erect  in 
Himfelf  and  his  Family  a  Tyrannical  Power, 
and  to  overthrow  the  Rights  and  Liberties  of 
the  People,  had  Traitcroufly  and  Malicioufly 
levyed  War  againft  the  Parliament  and  the 
People  therein  reprefented,  particularly  at  Be- 
verly,  Nottingham,    Edge-hill,    Naf&by,  &c. 

Whereby 
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1648-9.  Whereby  the  faid  Charles  Stuart  had  caufed 
?^o!X> '  many  Thoufands  of  the  free  People  of  this  Na- 
tion to  be  flain,  Families  had  been  ruined, 
Treafure  wafted,  Trade  decayed,  and  many 
parts  of  the  Landfpoiled  and  become  defblate; 
And  this,  in  order  to  advance  the  perfbnal  In- 
tereft, Will,  Power,  and  pretended  Preroga- 
tive of  the  faid  Charles  Stuart,  againft  the 
publick  Intereft,  Rights  and  Liberties  of  the 
People,  by  whom  he  was  entrufted  as  afore- 
laid  :  Wherefore  the  faid  John  Cook  did,  for 
the  Treafons  and  Crimes  aforefaid,  on  the 
behalf  of  the  People  of  England,  Impeach 
the  faid  Charles  Stuart,  as  a  tyrant,  tfrayior, 
and  Murderer,  and  a  publick  and  Implacable 
Enemy  to  the  Common  -  wealth ;  and  prayed 
that  Juftice  might  be  done  upon  him. 

The  Prcfident  requiring   the  King's  Anfwer 
to   the  Charge,    His   Majefty   demanded  by 


<Tle  King 
tefnjes  to 
a  c  know 


kJgTiheir  wno*~e  Authority  he  was  brought  thither,  at  a 


furifdic- 
tion. 


Time  when  he  was  engaged  in  a  Treaty  with 
Parliament ;  adding,  that  there  were  many  un- 
lawful Powers  in  the  World,  and  that  theirs 
feemed  to  be  no  better  than  that  of  Pyrates 
and  Robbers:  He  told  them  he  was  their  King, 
and  had  a  Truft  committed  to  him  by  God 
which  he  would  not  betray,  together  with  the 
Liberties  of  the  People,  by  anfwering  to  an 
unlawful  Power,  as  he  held  that  Court  to  be  : 
To  which  the  Prefident  replied,  They  fat  there 
by  the  Authority  of  the  Commons  of  England, 
and  it  did  not  become  him  to  Interrogare  the 
Court  in  the  Condition  he  was.  The  King  laid, 
there  was  God  in  Heaven  that  would  call  them 
to  an  Account  for  the  Authority  they  had 
ufurped  ;  and  that  it  was  as  great  a  Sin  to  fub- 
mit  to  ari  unlawful  Authority,  as  it  was  to  re- 
fill a  lawful  Authority.  To  which  Bradpaw 
replied,  that  in  their  Apprehenfions,  who*  were 
his  Judges,  their  Authority  was  lawful :  but  the 
King  faid,  it  was  not  their  Apprehenfions  or 
his.  that  muft  decide  that ;  and  abfolutely  re- 
futing to  acknowledge  their .  Jurifdiction,  he 
was  carried  back  to  Cotion-Houfe. 

The  King  being  brought  before  this   Mock 

tempt  Re-  Tribunal  again  the  two  ilicceeding  Days,  and 

corded.       ft;,]  refufing  to  acknowledge  their  Authority, 

his  Contempt  (as  they  called  it)  was  Recorded. 

Then  they  proceeded  to  examine  WitnelTes  a- 

g^inft  him  in  the  Painted  Chamber,  and   take 

their  Examinations  in  Writing;  and  on  the  25th 

the  WitnelTes  attefted  the  Truth  of  their  De- 

pofitions    in  open  Court,  upon  Oath. 

Who  depofi      Several  WitnelTes  depofed,  that  the  King  be- 

*tf.fe     gan  the  War  in  the  Month  of  July,    1642 

tbeifan" and  otners3  that  he  charged  at  the  Head  of  his 

Troops  at  Edge-hill,  Crop,edy-Bridge,  Newbury, 

Nafeby,  &c.  Whereby  they  propofed  to  (hew 

that  his  Majefty  was  the  Author  of  the  War, 

and  the  Occafion  of  all  the  Blood  that  had  been 

Ihed. 

They  endeavoured  alio  to  traduce  his  Ma- 
jefty as  infincere  in  his  Treaties  with  the  Par- 
liament i  for  which  purpofe,  Henry  Goocbe,  of 
S' Tem. Grafs-Inn,  was  produced  as  a  Witnefs,  who 
depofed  that  he  waited  on  his  Majefty  at  the 
Ifle  of  Wight,  and  acquainted  him,  that  he  had 
many  Friends  ;  that,  fince  he  was  pleafed  to 
juftifie  the  Parliament  in  taking  up  Arms,  moft 
of  the Presbyterian  Party,  both  Soldiers  and 
o&hers,  would  ftick  clofe  to  him  :  To  which 


ti'ii   Con- 


Tf'itnrffes 
ex  ami  j;  ed 
twairUl 
him. 


*fhat  hf 
was  not 
fincere  in 
his  Treaties 


the  King  anfwered,  that  he  would  have  his  *H$-9- 
old  Friends  know,  that  though  for  the  prefent  **S^£ 
he  was  content  to  give  the  Parliament  leave  to  v~^v^ 
call  their  own  War  what  they  pleafed,  yet  that 
he  neither  did  at  that  Time,  or  ever  could  de- 
cline the  Juftice  of  his  own  Caufe  :  The  Depo- 
nent alfb  told  the  King,  that  his  Bufinefs  was 
much  retarded,  becaufe  his  Friends  wanted 
Commiflions  to  act  under,  to  which  the  King 
anfwered,  that  while  he  was  engaged  in  a  Treaty 
with  the  Parliament,  he  could  not  in  Honour 
ifTue  out  any  Commiflions ;  but  if  the  Depo- 
nent wotlld  apply  to  his  Son,  they  might  have 
any  Commiflions  they  defired,  and  he  would 
order  the  Marquis  of  Hertford  to  write  to  his 
Son  in  his  Name. 

Richard  Price,  a  London  Scrivener,  alio  de- 
pofed, that  the  King's  Agents  in  London  tam- 
pering with  the  Independents,  to  draw  them 
off  from  the  Parliament,  and  being  difcovered, 
the  Committee  of  Safety  directed  thofe  that 
were  tampered  with,  to  comply  feemingly 
with  the  King's  Agents ;  and  the  Deponent, 
having  obtained  a  fnfe  Conduct  thereupon,  at- 
tended the  King  at  Oxfo-d,  in  January  1643, 
to  treat  with  his  M  jefty  on  that  Subject. 
When  his  Majefty  obferved  to  the  Deponent, 
that  the  Independents  were  the  moft  active 
Men  in  the  Kingdom  againft  him,  and  defired 
the  Deponent  would  endeavour  the  bringing 
them  over  to  his  Intereft ;  promifing  on  the 
U  ordof  a  King,  if  they  would  join  him,  and  be 
as  active  for  him,  againft  the  Parliament,  as 
they  had  been  againft  him,  he  would  grant 
them  whatever  Freedom  they  could  defire. 

The  King  being  brought  to  the  Bar  again,  <n>e  Kino: 
on  Saturday  the    27th  of  January,  where  he  hwgbt  be- 
found   Sixty-feven   of  his   pretended  Judges-^re  the 
upon  the  Bench,  Bradjbaw  toid  him,  that  he  t0%cJr  "'}i 
had  feveral  Times  been  brought  before  that  Sentence. 
Court  to  anfwer  the  Charge  of  High-Treafon, 
£3c.  that  had  been  exhibited  againft  him  in  the 
Name  of  all  the  People  of  England  (Where- 
upon a  Lady  cryed  out,  No,  nor  half  the  People 
of  England}  However  the  Prefident  went  on, 
and  having  recapitulated  the  Proceedings,  ob- 
ferved  again  that  his  Majefty  had  there  feveral 
Times  refuted  to  anfwer  or   own  them  for  a 
Court,  and  that  his  Contumacy  had  been  thrice 
Recorded  :  But  they  were  ftill  ready  to  hear 
him  in   any   Thing  relating  to  his  Defence, 
though  they  (hould  not  fuffer  any  Thing  to  be 
offered  againft  their  Jurifdiction. 

The  King  anfwered,  that  fince  they   would 
not  admit  it,  He  fhould  waive  fayingany  Thing 
further  to^their  Jurifdiction,  though  he  thought 
the  fettling  That,  moft  conducive  to  the  Peace 
of  the  Kingdom,  and  the  Liberty  of  the  Subject: 
That,  if  he  had  regarded  his  own  Life  more 
than  the   Welfare  of  the  Publick,    he  mould 
have  made  a  particular  Defence,  which  would 
at  leaft  have  delayed  an  ugly  Sentence,  that  he 
believed  would  pafs  upon  him.      He  faid  a 
hafty  Sentence  once  palTed,  might  fboner  be 
repented   of5    than   recalled.     And  therefore, 
more  for  the  Kingdoms  Sake   than  his  own, 
he  defired  to  be  heard  by  the  Lords  and  Com-  He  der.es 
mons,  before  they  proceeded  to  pafs  Sentence,  to  he  heard 
That  this  was  but  a  fmall  Delay,  and  he  might  fy  both 
offer  Reafbns  conducive   to   the  Peace    and^"^"' 
Welfare  of  the  Kingdom  -3    and  therefore  con- 
jured 
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them  once  again,  if  they  had  that  Regard  to  the 
publick  Welfare  they  pretended,  that  he  might 
be  heard  by  both  Houfes  before  Sentence  parted. 

The  Commiffioners  hereupon  withdrew  into 
the  Court  of  Wards  to  confider  of  his  Ma- 
jefty's  Requeft,  and  being  returned,  Bradjhaw 
told  him  that  they  were  his  Judges,  conftituted 
by  the  higheft  Authority ;  and  that  Judges 
ought  no  more  to  delay,  than  to  deny  Juftice 
according  to  the  Great  Charter. 

That  it  was  their  Unanimous  Refblution, 
they  mould  proceed  to  Judgment  without  fur- 
ther Delay  ;  and  having  endeavoured  ,to  juf- 
tify  their  Proceedings,  by  inftances  of  feveral 
Rebellions  in  this  and  other  Kingdoms,  he 
faid,  he  apprehended  thefe  to  be  good  Prece- 
dents for  their  bringing  him  to  Judgment,  con- 
tending that  the  King  was  Guilty  of  the  whole 
Charge  i  Advifed  him  to  reflect,  on  the  greatnefs 
of  his  Sins,and  hoped  theConfiderat'ion  of  them 
would  produce  a  ierious Repentance,  and  pray- 
ed God  would  have  Mercy  upon  his  Soul.  Af- 
ter which  he  ordered  the  Sentence  to  be  read, 
being  of  the  following  Tenour. 

"  That  whereas  the  Commons  had  by  the 
"  late  Act  Authoriied  and  Conftituted  them 
"  an  High  Court  of  Juftice,  for  the  trying  and 
"  judging,  of  Charles  Stuart,  King  of  Eng- 
cc  'fetfd,  for  his  Treafbns ;  %3c.  by  virtue  where- 
<c  of,  he  had  been  three  feveral  times  Convent- 
"  ed  before  them,  and  refufed  to  anfwer  the 
£C  Charge  exhibited  againft  him  ;  they  being 
6C  fatisfied  in  their  Conferences,  as  well  from  the 
'c  Notoriety  of  the  Fact,  as  by  Examina- 
*c  tion  of  Witneffes,  that  the  raid  Charles  Stu- 
Ci  art  had  been  guiky  of  the  wicked  Defigns  and 
"  Endeavours  in  the  Charge  let  forth  ;  and  that 
"  he  had  been  and  was,  the  Occafion,  Au- 
'?,  thor  and  Contriver  of  the  faid  Unnatural, 
"  Cruel  and  bloody  Wars,  and  thereby  guil- 
tC  ty  of  High  Treafbn  •  and  of  the  Murders, 
"  Rapines,  Burnings,  Spoils,  Delolations,  Da- 
"  mages  and  Milchiefs  to  this  Nation,  acted 
"  and  committed  in  the  faid  Wars ;  f  hey  do  ad- 
u  judge  that  he  the  [aid  Charles  Stuart,  as  a 
"  tyrant,  T'raytor  and  Murderer,  and  publick 
IC  Enemy  to  the  good  People  of  this  "Nation,  jh all 
"  be  put  ta  Death,  by  fevering  his  Head  from  his 
"  Body. 

Then  the  Frefident  faid,  tfhis  Sentence,  now 
read  and  publifhed,  is  the  Sift,  Sentence,  judg- 
ment and  Refolution  of  the  whole  Court :  And  all 
the  Regicides  prefent  flood  up  thereupon  to 
exprefs  their  Affent ,  whole  Names  are,  y  ohn 
Bradjhaw,  Prefident ;  John  Li  fie, Willi  am  Say, 
Oliver  Cromwett,Henry  Ireton,S\r  Hardrefs  Wal- 
ler, Sir  John  Bourchier,  Kt.  Wtlliatfi  Hevening- 
ham,  Ifaac  Pennington,  Alderman  of  London  ; 
Henry  Marten,  William  Purefoy,  John  Bark- 
fiead,  Matthew  Sfornhnfon,  John  Blackftone^ 
Gilbert  Millingtcn,  Sir  Willtam  Qmftable,  Bart. 
Edmund  Ludlow,  John  Hutchinfon,  Sir  Michael 
Livefcy,  Robert  Tichboume,  Owen  Roe,  Ro- 
bert Lilburne,  Adrian  Scroop,  Richard  Dean, 
John  Okey3  John  Hewfon,  William  Goffe,  Corne- 
lius Holland,  John  Carew,  John  Jones,  Miles 
Corbet,  Francis  Allen,  Peregrine  Pelham,  Da- 
niel Blagrave,  Valentine  Walt  en,  John  Dowm, 
Thomas  Hortou,  Ihomas  Hammonfi,  Nicholas 
Love,  Simon  Meync,  Thomas  Wayte,  tfhomas 
Hafrifon,  Edward  Jr  haley,  Thomas  Pride,  Ifaac 


Ewers,  Iho.  Lord  Grey,  of  Groby,  Sir  John  Dan-     1 6',  t • 
vers.  Sir  Thomas  Malcverre,Bart.  John  Moore,  l9  Cdr-  h 
Vincent  Potter,  Auguftme  Garland, J  ohnDixwdl^*^ 
George  Fleetwood,  Peter  temple,  John  Alured, 
Henry   Smith,    Humphrey   Edwards,   Gregory 
Clement,  fhomasWogan,  Sir  Gregory  Norton,Bari. 
Edmund  Harvey,  John  Venn,  Thomas  Scot,  Tho- 
mas Andrews  Alderman  of  London,  William 
Cawley,  Anthony  Stapeley,  and  fames  lemple. 

His  Majefty  prefTed  earneftly  to  be  heard,  <fhe  King 
after  the  Sentence  was  read,    but  Bradfhazv  "fed  bar- 
rudely  refufed  it,  and  ordered  him  to  be  taken  bi!r0"Mjf- 
away.  As  he  went  down  the  Steps  fome  of  the 
Soldiers  blew  their  Tobacco  in  his  Eyes,  and 
fome  Spit  in  his  Face,  while  others  as  they  were 
taught  by  Hugh  Peters  and  their  Officers,  cried 
out,  JiifHce,Juftice,  which  his  Majefty  obfer- 
ved,  they  would  do  as  loudly  againft  any  of 
their  own  Generals  for  a  little  Money. 

On  Monday  the  29th  of  January,  Forty-eight  A  IVa*- 
of  the  Regicides  met  again   in  the  Painted  rant for  the 
Chamber,  and  figned  a  Warrant  for  the  Exe-  f  Jf^ 
cution  of  the  King,  the  next  Day,  in  the  open 
Street,  before  the  Gates  of  his  own  Palace  of 
Whitehall;  and  accordingly  his  Majefty  was 
brought  through  the  Park  on  Foot  from  St. 
Jameses  to  Whitehall,  on  Zuefday  the  30th  of 
January,  the  Way  being  lined  with  Soldiers,  and 
a  Guard  of  Halberdiers  attending  him.    The 
King  being  permitted  to  remain  fome  time  in 
a  Room  at  Whitehall,  attended  only  by  Bifhop 
Juxon.  Mr.   Nye  and   feveral  other  Fanatick 
Fathers,  offered  to  affift  his  Majefty  in  his  lafb 
Moments;  but  he  thanked  them  for  the  Tender 
of  their  Service,  and  faid,  as  they  had  fo  of- 
ten  cauflefly  prayed  againft   him,  he  would 
not  admit  their  praying  with  him  at  that  time  ; 
however,  if  they  pleafed,  they  might  pray  for 
him.  His  Majefty,  having  finifhed  his  Devotion, 
and  taken  a  piece  of  Bread  and  a  GlafsofWine, 
was  led  by  Colonel  Hacker,  into  the  Banquet- 
ing Houfe,  and   from  thence  through  one  of 
the  Windows  to  the  Scaffold  erected  before  it, 
where  he  found  two  Executioners  masked  and 
drefifed  in   loofe   Frocks,  who   had  provided 
Cords  and  Staples  to  drag  him  to  his  Execution 
if  he  refifted  ;  however  his  Majefty  not  at 
all  terrified  at  thefe  Preparations,  with  a  com- 
pofed  Countenance,  addreffed  himfelf  to  the  Hit  Speech 
People  about  him  ;  declaring  that  he  did  not  or> the 
begin   the  War,  and  calling  God  to  WTitnefs,  &affo!d- 
to  whom  he  was  juft  going  to  give  an  Account, 
That  he  never  intended  to  encroach  on  the 
Privileges  of  Parliament :  He  acknowledged 
the  Juftice  of  God,  however,  in  fuffering  him 
to  die    by  an  unjuft  Sentence,  he  himfelf  ha- 
ving fuffered  an  unjuft  Sentence  to  be   execu- 
ted (on  the  Lord  Strafford.')  Then  turning  to 
Bifhop  Juxon  he  faid,  that  good  Man  could 
Witnefs  for  him,    he   had    forgiven  all   the 
World,  even  thofe  that  had  been  the  chief 
Caufers  of  his  Death :  Hewifhed  they  might  re- 
pent, and  prayed  with  St.  Stephen,  that  this  Sin 
might  not  be  laid  to  their  Charge  ;  but  told 
them  they   would  never  profper,  unlefs  they 
gave  God,  the  King,  and  the  People  their  Due  : 
That  they  muft  giveGod  his  Due,  by  regulating 
the  Church  according   to  the  Scriptures,  for 
which  he  propofed  the  calling  of  a  free  Na- 
tional Synod :  As  to  the  King's  Due,  the  Laws 
of  the  Land  would  inftructthem  in  that:  And 
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the  People's  Due  wasLiberty  and  Freedom, which 
no  Man  defired  more  than  himfelf,  and  for  the  en- 
deavouring to  reftore  which  he  was  now  brought 
to  that  Place.  If  he  would  have  yielded , to  ar- 
bitrary Sway,  to  have  all  Laws,  Ecclefiaftical 
and  Civil,  changed  according  to  the  Power  of 
the  Sword,  he  needed  not  have  come  thither  •, 
and  wifhed  it  might  not  be  laid  to  their  Charge, 
that  he  was  the  Martyr  of  the  People,  con- 
cluding with  a  Prayer,  that  they  would  take 
fuch  Courfes  as  were  for  the  Good  of  the  King- 
dom, and  their  own  Salvation. 

The  Biihop  putting  the  King  in  Mind,  that 
it  might  be  expected  he  fhould  declare  what 
Faith  he  died  in,  his  Majefty  thanked  him  for 
putting  him  in  mind  of  it,  and  faid,  he  died  a 
Chriftian,  according  to  the  Profeffion  of  the 
Church  of  England,  as  he  found  it  left  him 
by  his  Father,  of  which  the  Biihop  was  a 
Witnefs  ;  and  then,  preparing  for  the  Block, 
faid,  I  go  from  a  corruptible  to  an  incorrupti- 
ble Crown :  Then  he  gr.ve  his  George  to  the 
Bifhop,  and  faid,  remember,  with  a  particu- 
lar Emptufis  ;  (which  gave  the  Regicides  fome 
Uneafinefs,  till  they  underftood  the  Meaning  of 
it  from  the  Bifhop  ;)  then  laying  his  Neck  up- 
on the  Block,  and  ftretching  out  his  Hands, 
which  was  the  Sign,  one  of  the  Executioners 
fevered  his  Head  from  his  Body  at  one  Blow  : 
But  it  was  afterwards  put  into-  a  Coffin  with  his 
Boly,  and  expofed  for  feveral  Days,  both  in  the 
Palaces  of  Whitehall  and  St.  James's,  to  the  View 
of  the  People.  His  Majefty  was  in  the  forty- 
ninch  Year  of  his  Age  when  he  was  thus  put  to 
death,  by  thofe  Sons  of  Violence,  who  were 
not  content  with  his  Death,  but  warned  their 
Hands  in  his  Blood,  and  gloried  in  the  Par- 
ricide. 
Bijbop  Biihop  Juxon,  who  attended  his  Majefty  on 

Juxon  the  Scaffold,  had  all  his  Papers  taken  from  him, 
bardlyufed.  fjjs  Scrutores,  Boxes,  and  his  very  Pockets  were 
fearehed  ;  and  he  was  threatned  very  feverely, 
by  the  Regicides,  if  he  did  not  difcover  what 
the  King  meant  by  bidding  him  remember  ; 
to  which  the  Biihop  anfwered,  that  the  King 
bid  him  remember  to  carry  that  fupreme  Com- 
mand to  his  Son,  that  if  ever  he  was  reftored  to 
the  Crown,  He  should  forgive  the  Au- 
thors of'his  Father's  Death,  which  furely 
muft  have  put  them  into  fome  Confufion,  if 
they  were  not  hardened  beyond  all  Senfe  of 
Shame. 

The  King's  Servants  afterwards  made  their 
Application  to  the  Men  in  Power,  that  the 
Royal  Corps  might  be  interred,  with  the  Kings 
his  PredecefTors,  in  Henry  the  Seventh's  Chapel  j 


the  Royal 
Corps  in- 
terred at 
Windfor. 


but  this  they  refufed,  alledging,  that  Multitudes 


of  People  would  probably  refort  thither,  out  of 
a  fuperftitious  Refpect  to  his  Memory,  which 
might  be  dangerous  to  their  Goverment ;  but  at 
length  they  agreed  it  fhould  be  buried  in 
St.  George's  Chapel  at  Windfor,  where  the  Duke 
of  Richmond,  the  Marquis  of  Hertford,  the  Earl 
of  Southampton,  and  the  Earl  of  Lindfey,  faw  it 
interred,  in  the  fame  Vault  where  King  Hen- 
ry VIII.  and  his  Queen,  Jane  Seymour,  lie  ; 
but  Whitchcott,  the  Governor  of  the  Caftle, 
would  not  fuffer  the  Burial  Service  to  be  ufed 
after  the  Manner  of  the  Church  of  England. 
And  here  the  Corps  of  the  Royal  Martyr 
ftill  remains,  as  appears  by  unqueftionable  Evi- 
N08. 


dence,  notwithftanding  the  Doubts  of  the  Lord  24  Car.  1. 
Clarendon,  and  fome  others,  that  it  was  removed    !  6^ 
elfewhere.  0-\T>J 

It  has   been  obferved   of  the   Englijb,    thzt  Remarkt 
though  they  are  generally  a  religious,  loyal,  and  on  the  Pro- 
virtuous  People,  yet  when  they  are  wicked,  they  "edingi 
exceed  all  others  in  bold  and  daring  Villanies.  a^"fi 
Sovereign  Princes  have  been  privately  afTaffina-  Charles  I. 
ted  and  murdered  by  their  rebellious  Subjects 
in  other  Countries  j    but  the   Englifh   Sectaries 
were  the  firft   that  ever  openly   avowed   they 
had  a  Right  to  try  and  put   their   Kings   to 
Death,  a.nd  actually  arraigned  their  Sovereign, 
in  fo  folemn  a  Manner.    It  is  doing  thofe  Regi- 
cides too  much  Honour,  though  they  followed 
the  Forms,  to  fuppofe  there  was  any  Colour  of 
Law  to  juftify  their  Conduct ;  for  it  is  a  Maxim 
with  us,  never  difputed  till  this  Rebellion,  that 
the  Perfons  of  our  Kings  are  facred  •  and  by  an 
Act  of  Parliament  ftill  in  Force,  it  is  declared, 
That  neither  the  Peers  of  this  Realm,    nor  the 
Commons,  nor  both  together  in  Parliament,  nor  the 
People  colletlively  or  reprefehtatively,  nor  any  other 
Perfons  whatfoever,  had,   have,  hath,  or  ought  to 
have,   any  coercive  Power  over  the  Perfon  of  the 
King  ;  much  lefs  could  a  fmall  Remnant  of  the 
Commons,  who  had  expelled  a  Majority  of  their 
own  Members,  and  wanted  the  Concurrence  of 
the  Houfe  of  Lords,    have  any  Authority  to 
judge  and   condemn  their  King ;    and   indeed 
they  firft  voted  away  the  Conftitution  ;  before 
they  pretended  to  fit  in  Judgment  on  their  So- 
vereign :  They  refolved,     That  the  Commons   of 
England  were  the  fupreme  Power  of  the  Nation  ; 
and  that  whatever  was  enatled  or  declared  to  be 
Law  by  the  Houfe  of  Commons,  had  the  Force  of 
a  Law,  though  the  Confent  of  the  King  and  the 
Houfe  of  Peers  was  not  had  thereto  ;  which  every 
one  knows  to  be  falfe  at  this  Day,  and  yet  it 
was  on  aSuppofition  that  thefe  Propofitions  were 
true,  that  they  proceeded  to  judge  their  King ; 
confequently  the  whole  Proceeding  was  an  Act 
of  Violence  :  They  were  all  guilty  of  the  fouleft 
and  moft  confummate  Treafon,   when  they  ar- 
raigned and  profecuted  the  King  for  Treafon 
againft  themfelves,    who  were  not  fo  much  as 
one  of  the  three  Eftates ;   nor  would  their  Pro- 
ceedings have  been  juftifiable,    if  they  had  had 
that  Authority  to  cail  their  King  to  an  Account 
they  pretended  to ;  for  the  Evidence  they  pro- 
duced to  convict  him  was  far  from  proving  the 
two  grand  Points  they  infilled  on,  (viz.)  1.  That 
the  King  began  the  War,   and,  2.  That  he  was 
the  Occafion  of  the  Continuance  of  it. 

For  the  Witneffes  who  depofed  the  King  began 
the  War,  make  the  marching  of  his  Troops 
into  Beverly,  in  July  1642.  the  firft  Act  of 
Hoftility  committed  by  his  Majefty's  Forces ; 
which  was  long  after  the  Parliament  had  armed 
their  rebellious  Mobs,  and  driven  the  King  from 
his  Palace  of  Whitehall  ;  it  was  after  they  had 
feized  the  Royal  Navy,  new-modelled  the  Mili- 
tia of  London,  and  feveral  other  Counties,  and 
armed  them  againft  the  King  •  and  after  they 
had  furprized  the  Town  of  Hull,  and  feized  his 
Majefty's  Magazines  and  Stores  there,  which 
were  moft  notorious  Acts  of  Hoftility,  if  any 
thing  can  be  accounted  fuch  •,  and  confequently 
it  muft  be  admitted,  the  Parliament  began  che 
War. 
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1648.         And  it  is  as  evident,  they  were  the  Occaiion 
24  Car  I.  Qf  tfe  Continuance  of  the  War ;    for  in  all  the 
Treaties  between  the  King  and  Parliament,  af- 
ter the  Commencement  of  the  War,  whether  at 
Oxford,  Uxbridge,  Newcafile,    the  IJle  of  Wight, 
or  elfewhere,   they  ever  infilled  on  the  abolish- 
ing  Epifcopacy,    and   the  whole  Ecclefiaftical 
Conftitution,  and  the  Eftablifhment  of  Prefby- 
tery,  or  fomething  worfe.     They  alfo  demand- 
ed the  Power  of  appointing  the  Great  Officers 
of  State,  the  Command  of  the  ordinary  Militia, 
and  a  Power  to  raife  what  Forces  they  pleafed, 
by  Sea  and  Land,  and  to  levy  Money  on  the 
Subjects  to  pay  them,  by  their  own  Authority  ; 
And,  laftly,  that  he  mould  deliver  up  his  faith- 
ful Friends  and  Followers  to  their  Mercy.     And 
from  thefe  Demands  the  Commiflioners  for  the 
Parliament  at  the  Treaty  of  Uxbridge,  were  01- 
der'd   not  to  recede   one   'Tittle.      Even  Rapin, 
Vol.  xii.    p.  268,   271.  fays,    "  It  -is  evident 
"  that  the  Parliament  intended   to  leave   the 
"  King  only  an  empty  Title,  and  inveft  them- 
"  felves  with  the  Sovereignty,  and  that  not  by 
"  Artifice,  but  openly  and  publickly ;  that  their 
'*  Aim  was  to  deftroy  entirely  the  Worfhip  of 
'*  the  Church  of  England;  to  affume  to  them- 
tc  felves  the  Sovereignty,    under  Colour  of  a- 
"  bridging  the  Power  of  the  Crown,    and  to 
"  change  the  Conftitution  in  Church  and  State." 
And  furely  thofe  who  infilled  on  thefe  unjuft 
and  unreafonable  Terms,  mult  be  allowed  to  be 
the  Occafion  of  the  Continuance  of  the  War. 

To  fay  that  it  was  only  the  Parliament's 
Diftruft  of  the  King  that  occafioned  the  Conti- 
nuance of  the  War,  and  that  it  was  the  King's 
Infincerity  that  prevented  a  Peace,  is  ridiculous  j 
when  their  Friends  admit,  that  nothing  lefs  than 
the  Dcftruction  of  the  Conftitution  in  Church 
and  State,  and  their  being  veiled  with  an  abfo- 
lute  uncontroulable  Power,  would  fatisfy  them : 
Had  the  King  been  never  fo  infincere,  they  had 
already  extorted  fuch  Acts  of  Parliament  from 
him,  and  retrenched  his  Prerogative  to  that 
Degree,  that  they  had  very  little  to  fear  from 
that  Quarter  ;  and  if  thofe  Acts  had  not  been 
fufficient,  His  Majefty  offered  to  pafs  what  Acts 
they  defired  for  their  Security.  But  after  all, 
this  want  of  Sincerity,  fo  much  talked  of  in  the 
King,  appears  to  be  no  more  than  this,  that  he 
fometimes  treated  with  one  Party  of  his  rebel- 
lious Subjects,  and  fometimes  with  another,  in 
order  to  put  an  End  to  the  War ;  and  if  he 
could  have  made  an  Advantage  of  their  Divi- 


fions,  re-eftablifhed  himfelf  upon  the  Throne,     1648. 
reftored  the  Conftitution,  and  delivered  his  Peo-  24Caf-  r. 
pie  from  the  arbitrary  Dominion  and  Opprefiion  {~r>r><J 
of  the  Ufurpers,  I   believe  few  People,    at  this 
Day,  will  look  upon  fuch  feparate  Treaties  as 
Arguments  of  Infincerity,    or  to  deferve  any 
manner  of  Cenfure. 

And  if  the  King  did  yield  to  fome  of  the  Re- 
bels Demands,  with  a  View  that,  when  Peace 
was  reftored,  and  a  free  Parliament  called,  the 
Houfes  themfelves  would  defire  they  fhould  be 
repealed,  I  cannot  fee  the  Immorality  of  fuch  a 
Proceeding  ;  if  the  King  knew  he  had  not  a. 
Power  of  repealing  the  Laws,  and  altering  the 
Conftitution,  without  a  legal  Parliament,  and 
his  Conceffions  in  this  Refpect  therefore  would 
be  of  no  force,  his  Enemies  were  fenfible  of 
this  too,  and  therefore,  it  was  not  only  unrea- 
fonable and  unjuft  to  infill  on  fuch  Terms,  but 
extremely  weak  and  fbolifh  to  fuppofe  they 
would  ever  be  fubmitted  to,  when  the  People 
returned  to  their  Senfes  and  their  Duty.  If  they 
would  have  been  contented  with  the  antient 
legal  Conftitution,  which  they  pretended  at  firft 
to  contend  for,  they  might  have  received  a  full 
Pardon  for  all  that  was  palled,  and  had  their 
Liberties  and  Properties  fecured  to  them,  beyond 
a  Pofiibility  of  their  being  infringed  :  But  it  is 
evident,  it  was  Dominion  they  fought  for,  and 
to  make  their  Sovereign,  as  well  as  their  Fellow 
Subjects,  Slaves.  Nor  do  I  perceive  any  ma- 
terial Difference  between  the  Prefbyterians  and 
Independants  in  this  Refpect  \  they  both  of  them, 
in  their  Turns,  infilled  upon  much  the  fame 
Terms.  The  Prefbyterians  fought  the  King  in  the 
Field,  and  refufed  to  make  Peace  with  him,  un- 
lefs  he  would  yield  to  the  unreafonable  Demands 
above-mentioned  ;  they  diverted  him  of  all  his 
Prerogatives,  made  him  a  clofe  Prifoner,  and 
delivered  him  into  the  Hands  of  his  Murderers ; 
and  the  Independants  indeed  committed  the  laft 
horrid  Act,  and  put  him  to  death.  The  one 
would  have  buried  him  alive,  and  the  other, 
perhaps,  more  mercifully  took  away  his  Life, 
and  rendered  him  a  glorious  Martyr.  If  he 
would  have  confented  to  an  Abrogation  of  all 
the  Laws,  and  have  invefted  either  Party  with 
an  arbitrary  unlimitted  Power,  as  the  King  him- 
felf obferved  on  the  Scaffold,  he  had  never  been 
brought  thither  •,  and  therefore  it  may,  with  great 
Propriety  be  faid,  he  fuffered  for  defending  the 
Conftitution  in  Church  and  State,  and  confequent- 
ly  for  the  Liberties  and  Properties  of  his  Subjects. 


1648-9  The  Trial  of  Tames  Duke  of  Hamilton  and  Earl  of  Cam- 

1  Car.   2. 
Duke  Ha- 


1648-9. 
I  Car.  2 


milton'. 
Vrial. 


bridge,  before  another  pretended  High  Court  ofjujiice^^v^ 
for  High-Treafon  againji  the  Kingdom  and  People  of  Eng- 
land, which  began  the  9th  of  Feb.   1648-9. 


<theCharge  T  T 
againji  £~± 
him. 


E  was  impeached  by  the  Name  of  James 
Earl  of  Cambridge  ;  for  that,  on  or  about 
the  Nineteenth  of  July  then  laft  paft,  he  had 
traiteroufly  invaded  the  Kingdom,  and  levied 
War,  in  Behalf  of  the  late  King,  againft  the 
Kingdom  and   People  of  England^   ccommit- 


ting  many  Murders,  Outrages,  &c.  And  par- 
ticularly that,  on  or  about  the  Twentieth  olAu- 
guft  then  laft  paft,  he  did  join  Battle,  and 
fought  the  Forces  of  the  Parliament,  near  Pre- 
fton  in  Lancajhire,  and  did,  then  and  there,  mur- 
der Colonel  Tbornby^  and  others. 

To 
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1648-9.  To  this  Charge  the  Duke  pleaded  i.1 
1  Car.  2.  tjiat  he  w^s  j)uke  of  Hamilton  in  Scotland,  and 
His  Plea.  by  tne  Authority  of  the  Parliament  of  that  King- 
dom, the  fupreme  Power  of  the  Nation,  he  un- 
dertook the  command  of  their  Armies,  for  juf- 
tifiable  Ends.  2.  That  he  was  born  in  Scotland, 
before  his  Father's  Naturalization  in  England, 
and  being  an  Alien  born,  could  not  be  tried  for 
High-Treafon  againft  the  Kingdom  of  England. 
3.  That  he  was  not  only  a  Prifoner  of  War, 
but  had  furrendered  upon  Articles  whereby  his 
Life  was  fecured-,  anddefired  Counfel  might  be 
affigned  him  to  argue  thefe  points  of  Law,  and 
accordingly  Mr.  Chute,  Mr.  Hales,  Mr.  Par- 
fons,  and  Dr.  Walker  were  affigned  his  Counfel ; 
but  his  petitioning  for  Time  to  fend  for  his  Wit- 
neffes  was  not  granted.' 
*fbe  Evi-  The  Prifoner  being  brought  to  the  Bar  the 
deme.  17th  of  February,  produced  Duplicates  of  his 
Commiffion,  and  his  Orders  from  the  Parlia- 
ment, and  the  Committee  of  Eftates  in  Scotland ; 
and  the  Declaration  containing  the  Ends  of  the 
Engagement  was  read. 

The  Articles  of  Capitulation  alio  were  read, 
whereby  it  appeared  that  the  Duke  ftipulated  for 
his  Life  •  but  fome  of  the  Officers  who  treated 
with  the  Duke  averred,  that  they  only  meant  to 
fave  his  Life  from  the  Soldiers,  and  not  from 
the  civil  Power  •  others  infilled,  that  the  Trea- 
ty was  in  general  Terms,  and  they  underftood 
his  Life  could  not  be  taken  away,  either  by  the 
Civil  or  Military  Powers,  the  Duke  having 
furrendered  to  them  upon  condition,  that  his 
Life  and  the  Lives  of  thofe  under  his  Command, 
fhould  be  fpared. 

Then  the  Counfel  for  the  Parliament,  produced 
the  reft  of  their  Evidence  againft  the  Duke :  One 
of  their  Wit  neffes  depofed,  he  heard  his  Grace 
fay,  that  he  was  fome  Years  younger  than  King 
Charles  I.  from  whence  it  was  inferred  he  was 
born  after  King  James  came  to  the  Crown,  and 
confequently  might  be  deemed  a  Subject  of  this 
Kingdom,  and  guilty  of  Treafon  :  Other  Wit- 
neffes  depofed,  that  he  joined  Sir  Marmaduke 
Langdale,    who   commanded   the   late    King's 
Forces  in  the  North  of  England  -,  that  he  fought 
the  Forces  of  the  Parliament  at  Prefton,  &c. 
<fhePukes      To  which  Charge  and  Evidence  his  Grace 
Defence.    made  the  following  Defence :  He  faid,  that  Ca- 
pitulations had  always  been  held  inviolable  by 
all  Princes  and  States,  as  well  with  their  Sub- 
jects, as  with  Independant  Nations  •,  that  Prince 
Rupert,  and  the  Lord  Cottington,  though  excepted 
from  Pardon  by  an  Ordinance  of  Parliament, 
were  notwithftanding,  upon  the  Articles  for  the 
Surrender  of  Oxford,    permitted    to    tranfport 
themfelves  beyond  Sea  }  as  were  alfo  the  Earl  of 
Brijtol  and  Lord  Paulet    upon  the  Articles  for 
the  Surrender  of  Exeter,  though  both  of  them 
were  excepted  from  Pardon.     That  the  Lord 
Fairfax,  and  the  reft  of  their  Officers,  had  al- 
ways carefully  obferved  all  Articles  of  Capitula- 
tion, and  had  frequently  written  to  the  Parlia- 
ment on  that  Subject ;  and  his  Grace  hoped  he 
fhould   meet  with  the  like   Juftice  that  others 
had  done :  He  faid  it  had  not  been  fufficiently 
proved  that  he  was  a  poft  natus,  confequently 
he  muft  be  deemed  an  Alien,  and  could  not  be 
guilty  of  High-Treafon  in  invading  the  King- 
dom :  That  as  to  Sir  Marmaduke  Langdale,  he 
neither  received  Orders,  or  the  Word  from  him, 


but  marched  and    quartered  apart }  but,  had  it    i6qS-9. 
been  otherwife,  it  could  not  have  been  Treafon  1  Car-*. 
in  his  Grace,  to  have  joined  Sir  Marmaduke  -,  L^sTVJ 
being  commanded  by  the  Parliament  of  Scot- 
land,  to  join  all  thofe  who  fhould  concur  with 
him,  in  profecuting  the  Ends  of  the  Engage- 
ment. 

He  prayed  alfo,  that  an  Order  of  Parliament 
might  be  read,  importing,  that  no  Quarter 
fhould  be  given  to  any  of  the  Mfh  in  Arms, 
from  whence  he  inferred,  that  others  might  have 
Quarter  given  them.  And  another  Order  was 
read,  wherein  it  was  declared,  that  all  the  Scots 
that  entered  England,  fhould  be  deemed  Ene- 
mies, and  all  the  Englijh  and  Irifb  that  joined 
them,  Traitors. 

That  he,  having  his  Birth,  Honour,  and  For- 
tune in  Scotland,  was  bound  to  pay  Obedi- 
ence to  the  Orders  of  that  State,  and  to  under- 
take the  Command  of  General,  for  purpofes 
which  he  conceived  lawful :  That  the  entering 
of  the  Scots  Army  into  England,  in  the  Year 
1640.  was  not  accounted  treafonable,  but  was 
very  acceptable  to  this  Kingdom,  who  gave 
them  their  brotherly  Affiftance ;  and  the  late  un- 
fortunate Army  was  defigned  for  as  good  Ends ; 
that  he  was  born  before  his  Father's  Naturaliza- 
tion, and  fo  could  not  be  deemed  an  Englijh- 
man,  and  his  being  made  an  Englijh  Earl,  did 
not  naturalize  him  :  That  Articles  were  to  be  ex- 
pounded according  to  the  plain  Meaning  of  the 
Words,  and  not  by  the  mental  Referves  of  the 
Officers  engaged  in  the  Treaty :  That  had  he 
only  furrendered  a  Prifoner  of  War,  without 
ftipulating  for  his  Life,  his  Life  ought  not  to 
have  been  touched,  much  lefs  when  there  was 
an  exprefs  Article  for  faving  their  Lives :  That 
if  thefe  Articles  were  violated,  and  the  War 
fhould  be  revived,  it  would  prove  a  per  feet 
Butchery,  fince  none  would  ever  truft  to  a  Ca- 
pitulation for  the  future  ;  nor  was  hii>  Efcape  out 
of  Prifon  any  Breach  of  the  Articles,  which  re- 
quired only,  that  he  fhould  deliver  himfelf  up 
a  Prifoner,  and  not  that  he  fhould  remain  fo. 

^  To  which,  his  Grace's  Counfel  added,  that  fheDe- 
his  Obligation  and  Subjection  to  the  Kingdom  office  made 
Scotland  was  indifpenfible,  and  indiflbluble  -,b his 
and  that  he  could  no  more  refufe  the  Commands  CmnfeL 
of  that  Kingdom,  than  a  Native  of  England 
living  here  could  difobey  the  Commands  of  the 
Parliament  of  England :  That  no.  Man  could  be 
the  Subject  of  two  diftinct  Kingdoms  ;  and  what- 
ever Obligations  his  Grace  might  have  to  Eng- 
land, they  could  not  come  in  Competition  with 
what  he  owed  Scotland:  That  no  Treafon  could 
be  without  a  Breach  of  Faith  and  Allegiance  due 
to  them  againft  whom  it  was  committed :  That 
England  and  Scotland  were  two  independent 
Kingdoms ;  and  though  the  Allegiance  due  to 
the  King  was  the  fame  in  both  Kingdoms,  yet 
the  Kingdoms  were  diftinct,  when  the  Duke 
undertook  this  Expedition.  The  Adminiftrati- 
on  was  not  in  the  King  then,  but  in  the  refpec- 
tive  Parliaments  of  each  Kingdom  ;  and  as  the 
Duke's  Allegiance  to  the  Kingdom  of  Scotland 
was  antienter  and  ftronger  than  any  Tie  that 
could  be  laid  upon  him  in  England,  what  he  did 
by  the  Command  of  the  Kingdom  of  Scotland, 
might  make  him  an  Enemy  to  the  Kingdom  of 
England,  but  not  a  Traitor :  That  in  the  Hofti- 
lities  between  the  two  Kingdoms,  none  of  the 
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1648-9.  Prifoners  on  either  Side,  had  ever  been  put  to 
Car  2  Deatn  as  Traitors,  becaufe  the  Nations  were 
independent  of  each  other ;  nor  could  the  Duke's 
making  ufe  of  the  Afliftance  of  Englijh  Forces 
render  him  a  Traitor :  Indeed  if  an  Englipman 
conduct  a  foreign  Army  againft  his  Country, 
or  a  Foreigner  refiding  here,  aflift  the  Englijh 
in  a  Rebellion,  it  is  Treafon  in  either  of  them, 
for  a  Native's,  commanding  of  a  foreign  Army, 
does  not  make  him  an  Alien ;  and  an  Alien  re- 
fiding here,  and  affifting  Englijh  Rebels,  is  by 
the  Law  of  England  deemed  a  Traitor,  becaule 
he  owes  a  local  Allegiance. 

But  where  an  Alien  invades  the  Kingdom 
with  a  foreign  Force,  though  he  does  join  Eng- 
lijh Rebels,  he  is  ftill  deemed  an  Enemy,  and 
not  a  Traitor. 
qhe  Ccm_  To  this  Defence,  Mr.  Steely  Attorney-Ge- 
dl  for  the  neral  for  the  Commonwealth,  replied,  that 
Common-  the  Prifoner  was  very  far  from  being  under 
any  Neceflity  of  taking  that  Command  upon  him, 
that  he  was  a  principal  Member  of  that  Parlia- 
ment, under  which  he  would  flicker  himfelf, 
and  advifed  the  Expedition  ;  that  his  accepting 
the  Com  million,  and  the  Oath  he  had  taken, 
were  ftrong  Arguments  alio  of  a  full  and  free 
Confent  •,  nor  would  the  Scots  ever  have  trufted 
him  with  the  Command  of  their  Forces,  if  they 
had  not  been  affured  of  his  Heart  as  well  as  his 
Hand,  in  the  Execution  of  their  Defign ;  that 
his  Letters  to  Sir  Marmaduke  Langdale  alfo, 
wherein  he  prays  for  an  Encreafe  of  their  Diftrac- 
tions  in  London,  and  for  his  Friends  in  Colchefter, 
fhewed  he  was  not  an  unwilling  Inftrument, 
but  one  who  exceeded,  rather  than  fell  fhort, 
in  the  Execution  of  his  Commiffion. 

As  to  the  fecond  Part  of  his  Plea,  'that  he 
was  a  Scotfman,  and  an  Alien,  Evidence  had 
been  given,  that  he  was  one  of  the  pjl  nati, 
born  after  King  James's  Acceffion  to  the  Crown 
of  England  ;  and  fince  he  had  not  fhewn  the  con- 
trary, this  ought  to  be  taken  for  granted. 

As  to  that  Objection,  That  it  was  abfurd  to 
fay,  a  Man  might  owe  a  natural  Allegiance  to  two 
feveral  Kingdoms,  he  anfwered,  it  was  fo  in  a 
phyfical  Senfe  •,  but  by  Conftruction  of  Law,  he 
that  was  born  in  Scotland,  might  alfo  owe  an  Al- 
legiance to  England,  as  had  been  refolved  in 
Calvin's  Cafe  ;  and  in  like  manner  it  had  been 
held  for  Law,  that  the  Natives  olGafcoigne  and 
Aquitain,  while  under  the  Dominion  of  the 
King  of  England,  were  Denizens  and  Subjects 
of  England. 

And  as  there  was  a  Ligeantia  Regis,  fo  there 
was  a  Ligeantia  Regni  j  as  Allegiance  was  for- 
merly due  to  the  King  in  his  politick  Capacity, 
fo  it  was  now  due  to  the  Commonwealth,  who 
were  pofleffed  of  the  fame  Sovereign  Power  the 
King  antiently  had ;  however,  as  the  Prifoner 
had  been  guilty  of  Murder,  there  was  no  need 
of  any  Denization  to  find  him  guilty  of  that. 

Then  he  returned  to  maintain  the  Charge  of 
Treafon,  and  obferved,  that  by  ^Jac.  I.  Of- 
fenders in  Treafon  were  to  be  tried  where  they 
were  apprehended,  in  which  Kingdom  foever 
the  Treafon  was  committed. 

He  alfo  attempted  to  fhew,  that  the  King- 
dom of  Scotland  owed  Homage  to  the  Crown  of 
England,  and  therefore  the  Natives  of  Scot- 
land ought  to  be  looked  upon  as  Subje&s  of 
England. 


He  obferved  further,  that  the  Prifoner  had  1648-9- 
contributed  to  his  own  Denization •  for  receiv-  J  S^L^" 
ing  a  Writ  of  Summons,  15  Car.  commanding 
him,  ex  fide  £s?  Ligeantia  fua,  to  appear  in  Par- 
liament, as  a  Peer  of  this  Realm,  he  did  ac- 
cordingly appear,  and  act  in  that  Parliament, 
and  was  chofen  of  feveral  Committees  in  Affairs 
of  great  Importance  to  this  Kingdom,  which 
was  inconfiftent  with  his  being  an  Alien. 

Another  Argument  he  ufed  to  prove  the  Pri- 
foner a  Traitor,  was,  That  it  appeared  by  his 
own  Confeflion,  and  the  Declaration  he  made 
on  the  entering  on  this  Expedition,  that  the 
Nations  were  at  Amity,  and  his  coming  in  a 
hoftile  Manner  to  invade  the  Kingdom,  in  a 
Time  of  Peace,  therefore  made  him  a  Traitor. 
Treafon  was  properly  a  Breach  of  Trufl. 

As  to  that  Part  of  his  Plea,  That  he  furren- 
dered  upon  Articles,  whereby  he  was  to  have  his 
Life,  he  faid,  thefe  Articles  could  not  bind  the 
Civil  Power  of  the  State  ;  for,  if  they  did,  they 
muft  amount  to  a  Pardon  of  Treafon  ;  an  Au- 
thority that  could  never  be  fuppofed  to  be  dele- 
gated to  Military  Officers:  Befides,  the  Intention 
of  the  Parties  in  all  Contracts  were  to  obferved, 
and  two  of  the  Officers  that  treated  with  him, 
had  fworn,  they  never  intended  to  include  the 
Civil  Power  ;  and,  if  they  had,  fuch  an  Article 
would  have  been  void.  But  if  he  was  intitled 
to  his  Life  by  the  Articles,  he  had  loft  the  Be- 
nefit of  them  by  making  his  Efcape  •,  for  he 
who  furrenders  himfelf  a  Prifoner  of  War,  on 
Condition  of  Quarter,  and  afterwards  breaks 
through  what  was  to  have  been  performed  on 
his  part,  has  deprived  himfelf  of  that  Privilege 
which  he  might  otherwife  have  enjoyed. 

That  he  had  received  great  Benefit  from  the 
Articles  already,  in  not  being  put  to  Death  by 
the  Sword  immediately,  (which  was  all  that  was 
intended,  by  giving  him  Quarter,)  and  by  be- 
ing allowed  a  fair  Hearing  before  the  Civil  Ma- 
giftrate,  and  Council  to  plead  his  Caufe  ;  that 
they  might  have  demanded  Judgment  againft 
their  Prifoner,  for  failing  to  make  good  his 
Plea  ;  for  a  Plea  of  Pardon  implied  a  Confefli- 
on of  the  Fact ;  but  that  he  had  been  indulged, 
however,  in  offering  what  he  could  in  his  De- 
fence. 

The  Duke  being  brought  to  the  Bar  again  on 
Tuefday  the  6th  of  March,    the  Prefident  Brad- 
fhaw     re-capitulated     what    Steel   had   argued 
againft  the  Prifoner  the  Day  beiore ;  concluding, 
that  the  Court  rejected  his  Plea  in  all  its  Bran- 
ches ;  after  which  he  pafled  Sentence  upon  him,  Sentenced 
and  fome  other  Loyalifts,  who  had  been  tried  to  he  be- 
before  the  fame  pretended  Court,  viz.  That  their  healed. 
Hjads  Jhould  be  fevered  from  their  Bodies,    on 
Friday  the  ninth   Infant. 

The  Duke  was  afterwards  tampered  with  by 
Hugh  Peters,  and  fome  other  Tools  of  Cromwell, 
to  betray  his  Confederates  in  England ;  but  not 
being  difpofed  to  purchafe  his  Life,  by  fo  bafe 
a  Sacrifice,  it  was  put  to  the  Vote  in  that  fimll 
Remnant  of  the  Houfe  of  Commons  on  the  8th, 
Whether  he  Jhould  be  reprieved  or  not  ?  which  paf- 
fingin  the  Negative,  he  was  beheaded  the  next  Hehexe- 
Day,  being  the  9th  of  March  1648-9.  'Tis  faid  «"«*- 
the  Duke's  Friends  offered  an  hundred  thoufand 
Pounds  to  fave  his  Life  •  but  that  Cromwell  and 
Argyle  had  refolved  to  take  him  off,  to  facilitate 
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164.1-     the  reducing  of  Scotland  to  their  Arbitrary  Do- 

4  j  Car.  1  minion. 

i/V>J  After  the  Ufurpers  had  the  Impudence  to 
erect  a  mock  Court  of  Juftice,  for  the  Trial  of 
their  Sovereign,  tis  now  no  wonder  to  fee  them 
erect  another,  for  the  Trial  of  thofe  who  adher- 
ed to  him :  Befides  Duke  Hamilton,  there  were 
tried  before  this  Court,  the  Earl  of  Holland,  the 
Lord  Capel,  the  Earl  of  Norwich,  and  Sir  John 
Owen,  who  were  all  condemned  •  but  Applica- 
tion being  made  to  the  Commons  to  fave  them, 
the  Earl  of  Norwich  and  Sir  John  Owen  had 
their  Lives  fpared,  and  the  reft  were  executed. 

As  to  the  Hardfhips  the  Duke  underwent  at 
this  Trial,  the  greateft  was  to  be  called  in  quef- 
tion  by  Tyrants  and  Ufurpers,  who  had  no 
manner  of  Authority  over  him  :  The  whole  Pro- 
ceeding was  one  continued  Act  of  In  juftice,  and 
the  putting  him  and  the  reft  of  the  Royalifts  to 
Death  in  cold  Blood,  fo  many  premeditated 
Murders:  Nor  did  they  only  ufurp  that  Au- 
thority the  King  once  had,  but  a  more  abfolute 
Power  than  any  King  of  England  ever  pretend- 
ed to,  fufpending  and  altering  the  Laws  at  Plea- 
fure  ;  for  by  Law,  every  Subject  had  a  Right  to 
be  tried  by  his  Peers.  Thefe  High  Courts  of  Juf- 
tice, as  they  were  called,  were  never  heard  of 
in  England  before,  and  had  no  other  Authority 
than  what  they  received  from  that  Refufe  of  a 
Parliament,  which  confuted  chiefly  of  Regi- 
cides :  It  muft  be  looked  upon  as  a  Hardfhip 
upon  the  Duke  alfo,  to  arraign  him  as  a  Trai- 
tor to  the  Commonwealth  of  England,  when,  ac- 
cording to  the  Notion  they  themfelves  profef- 


fed  to  have,  fince  the  Depofing  of  the  King,  the  i^47- 
Nations  were  become  two  Independant  Com-  2* Car'  *j 
monwealths.  It  is  true,  an  Infurrection  in  either 
Kingdom,  would  have  been  conftrued  Treafon 
and  Rebellion  againft  the  King,  when  he  was 
upon  his  Throne :  But  what  Authority  could  the 
Englijh  Ufurpers  yet, pretend,  over  the  Subjects 
of  Scotland}  The  afferting  therefore,  that  the 
Duke  owed  Allegiance  to  the  Commonwealth 
of  England,  was  ridiculous,  and  the  executing 
him  for  Treafon,  was  certainly  Murder  in  them, 
though  it  fhould  be  admitted  they  had  acquired 
the  Dominion  of  England. 

Their  Pretence  alfo,  that  he  ought  to  be  ad- 
judged a  Traitor,  becaufe  Scotland  once  owed 
Homage  to  England,  was  equally  unjuft,  for  this 
Claim  had  been  long  waved,  and  the  Scots  treat- 
ed as  Enemies,  and  not  as  Traitors,  when  the 
two  Nations  were  in  a  ftate  of  War  -,  and  be- 
fides, if  Homage  was  due  to  the  King,  it  does 
not  follow,  it  was  due  to  thofe  who  had  no  Right 
to  his  Throne. 

Their  other  Pretence,  that  his  coming  from  a 
Kingdom  in  Amity  with  them  made  him  a 
Traitor,  has  little  more  in  it ;  for  where  the 
Subjects  of  one  Nation  in  Amity  with  another, 
infeft  the  Coafts  of  their  Allies  by  Sea  or  Land, 
they  are  to  be  treated  as  Pirates  and  Robbers, 
and  not  as  Traytors. 

But  nothing  could  be  more  unjuft  than  their 
denying  him  the  Benefit  of  the  Capitulation  ; 
for  fuch  Articles  had  been  obferved  by  both 
fides  from  the  beginning  of  the  War,  a  very 
few  Inftances  excepted. 


«rC\  The    Profecution    of  John  Morris,    alias  Poyntz,   and   ty: 

*3  v-,ar-  »•  J  '  "22  Car.  1; 

^^^      Mary  his  Wife,   Isabel  Smith,   Leonard    Darby, ^^ 
and  John  Harris,   for  Forgery,    before  the  Houfe  of 
Peers.   1647.   23.  Car.  I. 


qie  A    Charge  was    exhibited   by  John  Brown 

Charge.      jf"\  Efq;  Clerk  of  the  Parliament,   againft 
the  faid  Morris,  and  the  other  Defendants  in  the 
Houfe  of  Peers,  on  the  25th  of  June,   1647.  for 
forging  and  publifhing  a  Copy  of  a  pretended 
A£t  of  Parliament,  to  convey  and  affure  certain 
Manors   and  Lands  in  Ejfex  to  the  faid  Morris 
and  his  Heirs  •  and  that  the  faid  Morris,  pro- 
duced and   pleaded   the   faid   Copy   at  Chelmf 
fcrd  Affizes ;  and  the   Defendants,  Darby  and 
Harris,  falfly  fwore  it  to  be  a  true  Copy  of  the 
pretended  A&. :  To  which  Charge,    the  Defen- 
dants put  in  their    Anfwer  in  the   Houfe  of 
Peers,  and  the  Caufe  was   heard   at  the  Lords 
Bar,  where  the  Forgery  being  proved,   and  that 
no  fuch  Act  as  was  pretended,  was  ever  made, 
*fhe  Sen-    their   Lordfhips  fett  a  Fine  of  1000/.  on  the  faid 
tence.        Morris,  alias  Poyntz.     200/.  on  Ifabel  Smith; 
400/.  a  piece,    on  the  faid  Witneffes,   Leonard 
Darby,  and  John  Harrjs  ;  and  ordered  the  De- 
fendants to  pay  500 1,  to  the  faid  John  Brown, 
Clerk  of  the  Parliament.      'That  they  Jhould  be 
bound  to  their  good  Behaviours  for  Life,  and  be 
for  ever  incapable  of  being  Witneffes  in  any  Court 
of  Juftice  ;  and  laftly,  that  they  Jhould  be  impri- 
soned during  the  Pleafure  of  the  Houfe. 


Soon  after  this  Sentence,  a  Petition  was  deli-  J  Petition 
vered  to  Sir  Thomas  Fairfax  the  General,  by  fe-  infavour 
veral  of  the  General  Officers  and  Colonels  of  the  j^jj^j 
Army,  who  were  alfo  Members  of  the  Com- 
mons,  in  behalf  of  the  faid  John  Morris,  alias 
Poyntz,  and  the  reft  of  the  Defendants,  com- 
plaining of  this  Judgment  of  the  Houfe  of 
Lords,  and  the  Oppreffion  and  Injuries  the  faid 
Morris,  and  the  reft  of  the  Defendants,  un- 
derwent, on  account  of  the  faid  Judgment;  and 
praying  that  the  General  would  write  to  the 
Parliament,  in  the  behalf  of  the  Defendants, 
that  they  might  remain  in  the  Poffeifion  of  the 
Mannors  and  Lands  abovementioned ;  be  re- 
ftored  to  their  Liberty,  difcharged  of  their  Fines, 
and  that  the  Caufe  might  be  determined  by  the 
Courfe  of  the  Common  Law  •  but  the  Editor 
informs  us,  that  he  could  not  find  any  further 
Proceedings  in  relation  to  this  Bufinefs. 

It  is  very  probable,  the  Matter  was  compro-  Remarks. 
mifed,  for  both  Sides  were  notoriously  in  the 
Wrong :  The  Forgery  feems  to  have  been  ma- 
nifeftly  proved  •  but  then  the  Houfe  of  Peers 
had  nothing  to  do  to  try  the  Caufe,  and  fine 
and  imprifon  the  Defendants  :  For  no  Caufe  can 
M  m  m  come 
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1649-  come  Originally  before  that  Houfe-,  efpecially 
1  (-"ar-  2'  where  Commoners  are  concerned  :  All  Caufes  are 
brought  thither  by  Writ  of  Error  or  Appeal, 
from  fome  Inferior  Court,  unlefs  there  be  an 
Impeachment  by  the  Commons,  which  does 
not  appear  in  this  Cafe.  The  Lords  there- 
fore having  affumed  a  Jurifdiction  that  did  not 
belong  to  them,  and  the  Defendants  being  Fa- 
vourites of  the  Commons  and  the  Army,  as  ap- 
pears by  the  Petition  made  in  their  Behalf,  by 
the  General  Officers,  the  Lords  did  not  think 


1649. 


fit  to  infill  on  the  Punifhment  of  the  Forgery, 
as  it  deferved  ;  and  indeed,  that  Remnant  of  a ,  '^' 
Houfe  of  Peers  had  then  very  little  Influence  ox\^^r>J 
Authority  :  They  were  in  a  Manner  Tools  to  the  ' 
Commons,  and  their  Names  only  made  ufe  of 
to  countenance  the  Rebellion  againft  their  Sove- 
reign ;  or  they  might  poffibly  have  infilled  they 
had  a  Power  of  punifhing  fuch  People  as  were 
guilty  of  forging  and  counterfeiting  their  Re- 
cords. 


Morris's 
atrial. 


The  Trial  of  Colonel  John  Morris,   late    Governor    of 
Pontefracl  Caftle,  during  the  Grand  Rebellion,  for  High-  iS9 
Treafon,    before  the  Ufurper's  Judges,    at  the  Affizes 
held  at  the  Caftle  of  Tork,  the  16th  of  Aumft,    1640 
1  Car.  II. 


^V^j 


fThe  In- 
diBment. 


His  Chal- 
lenge. 


TH  E  Colonel  was  indicted  on  the  Statute 
of  the  25  Edw.  III.  for   levying  War  a- 
gainfl  the  late  King  Charles. 

When  he  was  arraigned,  he  faid,  he  conceiv- 
ed that  Court  had  no  Power  to  try  him,  for  he 
was  a  military  Man,  and  therefore  ought  to  be 
tried  by  a  Council  of  War  •  and  it  was  with 
fome  Difficulty  that  he  was  perfwaded  to  plead 

NOT    GUILTY. 

Then  the  Jury  were  called  over,  and  Mr. 
Brooke  coming  to  be  fworn  as  Foreman,  the  Co- 
lonel challenged  him  *  but  was  told,  it  was  too 
late,  for  he  was  already  fworn.  The  Colonel 
replied,  he  had  not  kifled  the  Book  :  The 
Court  faid,  that  was  a  needlefs  Ceremony. 
Then  the  Colonel  defired  he  might  challenge 
him-forCaufe,  alledging  that  he  was  his  Enemy  ; 
but  the  Court  would  not  fet  him  afide.    The  Co- 


lonel    afterwards    challenged     fixteen 


more 


He  pleads, 
he  had  the 
King's 
Commif- 
(ton. 


whereupon  Pule/ton,  one  of  the  Rebel  Judges 
feemed  enraged,  and  faid  he  had  befl  take  Care 
to  keep  within  Compafs,  or,  he  fhould  give 
him  fuch  a  Blow  as  would  flrike  off  his  Head  : 
To  which  the  Colonel  anfwered,  That  he  might 
by  Law  challenge  thirty  five,  without  fhewing 
Caufe. 

Then  Witneffes  were  produced,  to  prove  the 
Colonel  was  Governor  of  Pontef raff  Caille,  which 
he  did  not  controvert ;  but  he  faid,  there  were 
fome  Points  of  Law  to  be  difputed,  in  Relation 
to  the  Indictment ;  and  defired  he  might  have  a 
Copy  of  the  Indictment,  and  Counfel  to  argue 
the  Matters  of  Law  ;  which  being  denied  him, 
he  obferved,  that  the  Treafon  laid  in  the  Indict- 
ment was,  his  levying  War  againft  the  late 
King,  which  could  not  be  true  •,  becaufe  he  had 
acted  only  for  the  King,  and  never  againft  him, 
and  produced  his  Commiffion ;  but  the  Court 
looking  on  it,  obferved  that  it  was  not  granted 
by  the  King,  but  the  Prince.  The  Colonel  re- 
plied, The  Prince  had  his  Commiffion  from  his 
Father,  conflicting  him  Captain-General,  by 
which  he  was  authorized  to  grant  Commiffions 
to  him  and  others ;  and  confequently  he  acted 
by  the  King's  Authority  :  The  Court  anfwered 
this  would  not  avail  him,  if  he  had  nothing  elfe 
to  fay. 


The  Colonel  replied,  That  by  the  fame  Pow- 
er, all  Judges,  Juftices  of  Peace,  and  Officers,had 
acted,  and  all  Procefs  of  Law  was  ifiued  in  the 
King's  Name. 

The  Rebel  Judges  faid,  The  Power  was  not 
in  the  King  but  the  Kingdom  ;  he  acted  but  in  **",  Co?n 
Truft   for    the   Kingdom.     It   was  called   Thefts 
King's  Highway,  and  The  King's  Coin  j  but  the  the  Peoples 
Property  was  in  the  Subject,  his  Natural  and  his  Vruftee. 
Legal  Power  were  different  Things. 

The  Colonel  anfwered,  the  King's  Legal  and 
Perfonal  Power  were  fo  united,  that  they  could 
not  be  feparated. 

To  this  the  Court  replied,  If  the  King  order- 
ed him  to  kill  a  Man,  this  Command  would  not 
juftify  him  •,  and  demanded  if  he  had  any  thing 
more  to  fay. 

The  Colonel  obferved  again,  that  he  had  ad-  q.  CgJo_ 
ed  for  the  King,  and  in  his   Name ;    that   this  „Ji„jiff,t 
was  before  the  Regal  Power  was  abolifhed,  and  he  afted  * 
therefore  he  could  not  be  faid  to  have  commit-  fir  the 
ed  Treafon  againft  the  Parliament :  That  the  Ki"S' 
Caftle  or  Palace  he  held  for  the  King,  by  Virtue 
of  his  Commiffion,    was  demolifhed  before  the 
Af*t  for  abolifhing  Kingly  Power  took  Place  : 
That  it  was  ftrange  they  fhould  affume  a  Power 
their  Predeceffors  never  exercifed  ;  and  that  the 
putting  him  to  Death,  who  was  a  Soldier,  in  this 
Manner,    might  be  retaliated  on  their  Friends  : 
There  might  come  a  Turn  of  Times,    and  the 
Marquifs    of  Ormonde  had   affured  him,     that 
whatever  fhould  befall  him,  the  like  fhould  be 
returned  on  the  Prifoners  he  had  taken  :  That 
he  was  bound  by  his  Allegiance  to  do  what  he 
had  done  if  he  had  no  Commiffion  ;  he  knew  no 
other  Power  but  theKing's  he  owed  Allegiance  to. 
The  Court  anfwered,  this  was  not  much  to  the 
Purpofe:  The  Colonel  replied,  that  it  was  true, 
fince  they  had  rejected   the  Authority  he  acted 
by,  he  might  as  well  have   held  his  Tongue, 
were  it  not  for  the  Satisfaction  of  the  Hearers  : 
They  might  do  by  him,  as  they  had  done  by  his 
dear  Lord  Strafford,  put  him  to  D~ath  without 
Law,  and   then  make  an  Act  it  fhould  be  no 
Precedent.     Then  he  infilled  on  the  Statute  of 
11  Hen.  VII.  which  declares,  that  whoever  fhall 
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1649.     aid  or  afiift  the  King  in  his  Wars,  fhall  not  be 

I  Car-  2' £iueftioned  for  it. 

H^Qjs       The  Court  anfwered,  Henry  VII.  was  a  Ufur- 
theStat.    per,  and  made  that  Act  for  his  own  Security : 

II  Hen.  7.  To  which  the  Colonel  replied,  as  it  was  never 

repealed,  he  ought  to  have  the  Benefit  of  it  ;  but 
the  Rebel  Judges  would  hear  no  more,  and  or- 

ffbe  Court  dered  the  Colonel  to  be  laid  in  Irons. 

orders  him      The  Colonel  faid  this  was  a  Difgrace  to  him, 

i0 itlirf's and  to  a11  SoIdiers>  and  denred  they  WOLlld  not 

r°" '  ufe   him  and  his    Fellow-Soldiers,    who  were 
Prifoners,    thus    ignominioufly ;    for   it  would 
trouble  him  more  than  the  Lofs  of  his  Life :  But 
notwithftanding  the  Colonel  was  extremely  im- 
portunate that  he  might  not  be  laid  in  Irons, 
they  put  Irons  both   on  his   Hands  and  Legs 
before  he  was  removed  from  the  Bar,  and  even 
before  the  Verdict  was  brought  in  againft  him. 
Then  the  Court  adjourned,  and  being  affembled 
*fhe  Jury  again  in   the  Afternoon,     the    Jury   gave   in 
find  him    their   Verdict,  That  the  Colonel  was  guilty, 
Guilty.      as  ,-hey  did  alfo  againft  Black/lone  or  Blackburne, 
another    brave    Royalift   in   the  like  Circum- 
ftances. 

When  the  Court  had  pronounced  Sentence  a- 

He  hrave-  gainft  the  Colonel  as  a  Traitor,    he  faid,   If  I 

h  aJferts    muft  fufFer,  I  receive  it  with  all  Alacrity  and 

cLfeyal  Chearfulnefs,  and  I  thank  God,    I  fhall  die. for 

a  good  Caufe,    and  the  Teftimony  of  a   good 

Confcience-,  for  which,  had  I  as  many  Lives  as 

there  are  Stars  in  the  Firmament,  I  would  facri- 

fice  them  all  for  the  fame.     I  befeech  God  blefs 

King  Charles,   and  fight  for  all  thofe  that  fight 

for  him,  or  have  fought  for  him. 

There  was  fome  Application  made,  even  by 
the  Officers  of  the  Rebels  Army,    to  fave  the 
Colonel,  as  he  was  a  Prifoner  of  War  :  But  he 
was  too  brave  a  Man,    and   too  loyal   to  his 
Prince,  to  be  fuffered  to  live  by  thofe  Ufurers. 
The  twenty  third  of  Augufl  being  appointed 
for  the   Colonel's    Execution,     when    he  was 
brought  out  of  Prifon,  ar.d  faw  the  Sledge,  he 
His  Speech  faid,  I  am  as  willing  to  go  to  my  Death,  as  to 
and  Beha-  pUt  Qff  mv  Qoaths  and  go  to  Bed  :  Being  drawn 
I'iTexI-    to  die  ^ace  °^  Execution,  he  declared  he  was 
brought  up  in  the  true  Proteftant  Religion,  and 
had  his  Education  in   the  Houfe   of  his   dear 
Lord  and  Mafter  the  Earl  of  Strafford,    one  of 
the   beft-governed   Houfes  in  the    Kingdom  : 
And   as  he  had  been  bred  up  in,  and  hitherto 
profeffed  the  Proteftant  Religion,  without  wa- 
vering, he   was  now  refolved,  by  God's  Affif- 
tance,  to  die  in  it. 

Then  he  proceeded,  and  faid,  Thefe  Pains 
are  nothing,  if  compared  to  thofe  Dolours  and 
Pains,  which  Chrift  our  Saviour  fuffered  for 
us,  when  in  a  bloody  Sweat  he  endured  the  Wrath 
of  God,  the  Pains  of  Hell,  and  the  curfed  and 
fnameful  Death  due  to  our  Sins  ;  I  praife  God, 
I  am  not  plagued  with  a  far  more  grievous  Pu- 
nifhmenr. :  The  like  hath  befallen  others,  who 
undoubtedly  are  moft  glorious  and  blefTed  Saints 
with  Chrift  in  Heaven.  It  is  the  Lord's  doing ; 
and  who  will  not  take  any  Affliction  in  good 
Part,  when  it  comes  from  the  Hands  of  God  ? 
Shall  we  receive  Good  from  the  Hands  of  God, 
and  fhall  we  not  receive  Evil  ?  Though  I  defire, 
as  I  am  carnal,  that  this  Cup  may  pafs  from  me, 
yet  not  my  Will,  but  thine  be  done. 

I  bleisGod,  that  I  am  thought  worthy  to  fuffer 


cutton. 


in  fo  good  a  Caufe  :  If  I  had  a  Thoufand  Lives     I(J49- 
I  would  willingly  lay  them  down  for  the  King,  ^J?""'  2* 
the  Lords  anointed.     The  Scripture  commands  ^^^ 
us  to  fear  God,    and  honour  the  King;    to  be  fub- 
jetl  to  every  Ordinance  of  Man  for   the  Lord's 
Sake,  whether  to  the  King  as  Supreme,   or  to  thofe 
that  are'  in  Authority  under  him.     I  pray  God  to 
turn  the  Hearts  of  all  the  Soldiers  to  their  Law- 
ful Sovereign,  that  this  Land  may  enjoy  Peace, 
which  till  then  it  will  never  do. 

After  which  he  took  his  Bible,  and  read  feve- 
ral  PafTages,  fuitable  to  his  Condition,  out  of 
the  Pfalms,  and  having  finifhed  his  Devotions, 
the  Executioner  did  his  Office. 

This  brave  Royalift  Colonel  Morris,  furpriz-  Remarks 
ed  Pontefratl  Caftle  for  the  King,  on  the  Second  H'P™"* 
of  June  164S,  and  for  this  Service,  had  the  Go-  2i  oT"' 
vernment  of  it  conferred  upon  him  :  Here   he  Morris's 
kept   the  whole   Country   in   Subjection,     for  Trial. 
twenty  Miles  round  and  more,  and  became  ex- 
ceeding terrible  to  the  Adherents  of  the  Ufur- 
pers  in  Torljhire :  Whereupon  Forces  were  drawn 
together,    to  inveft  the  Place ;  and  in  the  Be- 
ginning oWtlober  1 6j\%,Rainfborcugh,  one  of  the 
Rebel  Chiefs,  was  tent  down  to  command  the 
Siege :     Morris   having    Intelligence    thereof, 
either  marched  in  Perfon,  or  fent  a  Detachment 
of  hisGarrifon,  to  beat  up  his  Quarters  at  Don- 
cafter,  and  take  him  Prifoner  if  poffibie  ;    and 
they  were  fo  fortunate,  as  to  furprize  Rainsbo- 
rough  in  his  Lodgings :  But  he  making  a  Refif- 
tance,    and  fome   Forces  drawing  together   to 
refcue  him,  Rainsborough  was  killed  in  the  Ac- 
tion, but  the  Party  from  Pontefratl  returned  to 
the  Caftle,  with  little  or'fio  Lofs. 

Cromwell  returning  from  Scotland  with  his  Ar- 
my about  this  Time,  his  York/hire  Friends 
begged  of  him  to  reduce  the  Caftle  of  Pontefratl, 
which  continued  fuch  a  Terour  to  them  ;  but  he 
being  engaged  in  greater  Matters  at  that  Time, 
namely,,  the  breaking  of  the  Treaty  at  the  Ifle 
of  Height,  and  bringing  the  King  himfelf  to  the 
Block,  was  obliged  to  continue  his  March  to 
London  :  However,  he  left  a  Detachment  of  the 
Army,  under  the  Command  of  General  Lam- 
bert, to  re-inforce  the  Siege.  The  Garrifon  helcT 
out,  notwithftanding,  fix  Months  longer <  but 
being  reduced  then  to  the  laft  Extremity,  and 
finding  it  impoflible  to  hold  out  many  Days 
more,  they  capitulated  the  latter  End  of  March 
1649,  when  they  were  forced  to  fubmit  to  the 
following  hard  Conditions  •,  namely,  that  the 
Governor  Morris,  and  five  more  Officers  of  the 
Garrifon,  whom  Cromwell,  according  to  the  No- 
ble Hiftorian,  was  refolved  to  facrifice  to  the 
Manes  of  Rainsborough,  fhould  be  excepted  out 
of  the  Capitulation,  and  left  to  their  Mer- 
cy, if  the  faid  proscribed  Men  could  not 
make  their  Efcape  within  the  fix  Days 
limited  for  delivering  up  the  Place  •  four 
of  whom  actually  got  off  in  two  defperate 
Sallies  the  Garrifon  made,  and  the  other  two 
were  fo  well  concealed  under  fome  Stones  and 
Rubbifh  in  the  Caftle,  where  Provifions  were 
left  them  to  fubfift  on  for  a  Month,  that  they  were 
never  difcovered  by  the  Enemy  ;  and  they  made 
their  Efcape  within  ten  Days  after  the  Rebels 
became  Matters  of  the  Place,  the  Caftle  beino- 
immediately  demolifhed  and  abandoned  :  How° 
ever,    Colonel    Morris,     with   Mr.  Beaumont, 

Chaplain 
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Chaplain  to  the  Garrifon,  and  Colonel  Black- 
burne  were  afterwards  taken,  tried,  condemned, 
and  executed  by  the  Ufurpers,  in  a  pretended 
Court  of  Juftlce,  for  High  Treafon,  in  mak- 
ing War  againft  King  Charles  I.  by  whofe  Au- 
thority they  had  acted,  as  Colonel  Morris  infill- 
ed at  his  Trial.  The  Ufurpers  would  not  put 
them  to  Death  by  Martial  Law,  for  which  they 
might  have  had  fome  Pretence,  as  being  except- 
ed out  of  the  Capitulation  at  Pontfratl ;  but 
chofe  to  bring  them  before  their  Courts  of  Law, 
that,  in  condemning  them,  they  might  mew 
they  adjudged  all  thofe  to  be  guilty  of  High- 
Treafon,  who  had  ferved  the  King,  and  oppo- 
fed  the  Parliament ;  thus  making  the  King 
himfelf,  and  his  loyal  Subjects,  Traitors  to  the 
People  ;  and  fince  they  had  already  taken  upon 
them,  to  condemn  and  execute  their  Sovereign, 
under  Colour  of  Law,  no  Wonder  his  faith- 
ful Servants  found  no  better  Quarter  at  their 
Hands,  efpecially  one  who  had  fo  long  oppofed 
their  whole  united  Power,  after  all  other  Forces 
and  Places  had  furrendered,  and  Scotland  was  fub- 
dued.  The  Ufurpers  would  have  done  themfelves 
too  much  Honour,  had  they  faved  the  Life  of  fo 
brave  a  Cavalier,  whofe  Fame  will  never  die, 
any  more  than  the  Infamy  of  thofe  Men    that 


put  him  to  Death  in  cold  Blood,  in  Defiance  of  1649. 
all  Laws,  civil  and  military,  and  againft  the  r  Car-  *■ 
Laws  of  Nature  and  of  Nations.  ^Y^, 

The  Rebels,  thofe  pretended  Patriots,  who 
formerly  railed  at  the  Adminiftration,  for  not 
allowing  their  Fellow-Subjects  the  Benefit  of  the 
Law,  here  denied  the  Colonel  the  Benefit  of  his 
Challenges,  and  impanelled  his  Enemies  a- 
gainft  him:  They  murdered  him  for  making 
War  againft  the  King,  when  he  fought  for  him, 
and  by  his  Commiflion  ;  and  when  he  cited  that 
Act  of  Parliament  of  King  Henry  VII.  which 
indemnifies  every  Man  that  takes  up  Arms  for 
the  King,  they  flighted  the  Statute  ;  though 
we  find  the  Rebels  and  Regicides  themfelves, 
fome  few  Years  after,  endeavouring  to  fkreen 
themfelves  from  Juftice,  under  the  very  fame 
Act ;  and  urging  that,  as  they  acted  under  the 
Powers  in  Being,  the  faid  Statute  ought  in  E- 
quity  to  be  extended  to  them  ;  inafmuch  as  the 
J  Ufurpers  had  the  Power  of  a  King,  though  not 
the  Name  :  But  with  how  ill  a  Grace  they 
pleaded  this  Statute,  when  they  had  denied  the 
Benefit  of  it  to  thofe  who  had  actually  fought 
for  the  King,  will  be  obferved  hereafter,  in  the 
Trials  of  the  Regicides. 
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The  Trial  of  Lieutenant  Colonel  John  Lilburne,    bv  a  i6w- 
Commiflion  of  Oyer  and  Terminer,  at  Guildhall,  London,  ^"^ 
for  High-Treafon,  the  2/\.th,    2^th,  and  26th  of  October, 
1649.   1  Car.  II. 
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T<  H  E  Prifoner  being  brought  to  the  Bar, 
before  he  was  arraigned,  defired  to  be 
heard  •,  which  being  granted  him,  he  objected 
to  his  being  tried  by  a  fpecial  Commiflion  of 
Oyer  and  Terminer :  He  complained  of  his  be- 
ing apprehended  by  a  Detachment  of  Soldiers, 
and  not  by  the  Civil  Magiftrate  ;  that  his 
Chamber  and  Pockets  had  been  fearched,  and 
his  Eftate,  to  the  Value  of  three  thoufand  Pounds, 
feized  without  legal  Procefs  ;  and  of  his  being 
committed  to  the  Tower,  and  no  Allowance 
made  him,  as  other  Prifoners  ufed  to  have,  who 
were  confined  there  :  He  demanded  alfo  to 
hear  the  Commiflion  read,  by  which  the  Court 
was  held  ;  which  he  thought  not  agreable  to  the 
Petition  of  Right,  and  the  reft  of  the  good  old 
Laws  of  England. 

To  this,  Mr.  Prideaux  the  Attorney  Gene- 
ral anfwered,  That  this  was  not  a  Special,  but  a 
General  Commiflion  of  Oyer  and  Terminer  in 
the  ufual  Form  ;  that  it  had  been  read  before 
he  came,  and  that  the  Bill  had  been  found  a- 
gainft  him  by  the  Grand  Inqueft. 

Judge  Jermin  alfo  informed  him,  That  the 
Court  was  conftituted  by  the  fupreme  Authori- 
ty of  England ;  that  their  Commiflion  was 
founded  on  the  Statute  of  i  Weftm.  2.  which 
the  Barons  obtained  in  their  Wars,  and  pur- 
chafed  by  the  Sword,  for  the  Liberties  and  Privi- 
ledges  of  the  Subject :  That  he  was  to  anfwer 
the  Charge  of  oppofing  the  fupreme  Power, 
now  fettled  in  the  Houfe  of  Commons,    not 


J  newly  erected  but  revived  ;  for  it  was  fo  in  the 
Saxon,  and  in  the  Roman  Times*  requiring 
the  Prifoner  to  put  himfelf  upon  his  Trial,  and 
hold  up  his  Hand  at  the  Bar. 

Lilburne  teplied ,  He  had  good  Reafons  to  ff„  R^ty. 
believe  their  Commiflion  to  be  illegal,  and  de- 
fired  all  the  good  People  prefent,  to  take  notice, 
that  they  refufed  the  reading  the  Commiflion, 
by  which  they  went  about  to  take  away  his 
Life:;  nor  did  he  know  the  Meaning  of  holding 
up  his  Hand  :  He  looked  upon  it  to  be  a  tick- 
lifh  Point ;  he  might  throw  away  his  Life,  if  he 
held  it  up,  before  he  knew  what  it  meant. 

To  which  Judge  Keble  anfwered,  It  was  to 
fignify  he  was  the  Perfon  they  enquired  for, 
and  if  he  did  but  own  himfelf  to  be  John  Lil- 
burne, it  fhould  be  fufficient. 

Then  Lilburne  faid,  His  Name  was  John 
Lilburne,  Son  to  Mr.  Richard  Lilburne  ^Dur- 
ham;  a  Freeman  of  London,  and  late  Lieute- 
nant Colonel  in  the  Parliament's  Army  ;  but  defir- 
ed they  would  not  furprize  him  witu  Punctilio's. 

The  Court  told  him,  if  he  talked  of  Puncti- 
lio's, they  would  put  a  Stop  to  that  Language. 
Lilburne  replied,  Give  me  Leave  to  fpeak,  or 
knock  ?ne  on  the  Head  where  I  ft  and.  Mr.  Bracl- 
fhaw,  Prefident  of  the  High  Court  of  Juftice, 
as  it  was  called,  gave  Duke  Hamilton  Leave  to 
fpeak  to  the  Punctilio's  of  Law  ;  and  I  hope 
you  will  grant  me,  that  have  been  in  Arms  for 
you,  as  much  Favour,  as  was  granted  to  Dake 
Hamilton,  who  was  againft  you. 

Then 
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Then   the  Clerk    arraigning  him,    and  de- 
manding  if  he  was  Guilty,  or  Not  guilty,  Lil- 
burne  faid,  he  was  not  to  anfwer  Queftions   for 
or  againft  himfelf ;  he  did  not  know  what  Be- 
nefits he  might  loie  by  anfwering,  and  therefore 
defired  a  Copy  of  his  Indictment,  Counfel,  and 
Time  to  confult  them  ;  and  that  he  might  not 
be  entrapped  with  Niceties,  and  Forms  of  Law, 
that  could  not  be  found  in  Englifh  Books.  How- 
llt  ispre-  ever,  he  was  at  length  prevailed  on  to  plead, 
vailed  on  to  Not  guilty  of  the  Treafons  in  Manner  and  Form, 
iSfome  as  laid  in  the  Indictment:  And  being  afked  how 
.Difficulty,  he    would    be   tried?     he  anfwered,    By   the 
known  Laws  of  England,  and  a  legal  Jury   of 
his  Equals ,    And  in  the  Prefence  of  that  God, 
who  knew  if  the  Court  were  pojfeffed  with  preme- 
ditated Malice,  to  deftroy  him  right  or  wrong : 
And  having  repeated  his  Demand  for  Counfel, 
and  a  Copy  of  his  Indictment,  he  was  told,  he 
could  not  have  either :    Lilburne   replied,    He 
defired  no  other  Privilege  of  them,  the  Nations 
pretended  Friends,  than  he  had  at  Oxford  from  its 
pretended  Enemies,    when  he  was  tried  before 
Chief  Juftice  Heath,  forTreafon  and  Rebellion  a- 
gainft  the  King.    If  they,   for  whom  he  fought, 
would  not  be  as  juft  to  him,  as  the  Cavaliers  a- 
gainft  whom  he  fought,  he  was  refolved  to  Hand 
there,  and  die  upon  the  Principles  of  a  true  En- 
glijhman  :  So  they  might  murder  him,  and  take 
his  Blood  if  they  pleafed. 

Was  it  juft  to  allow  Counfel  to  plead  for  an 
Cavaliers    Eftate,  and  deny  him  Counfel  in  a  Cafe  of  Life  ? 

him'oi  -  •^'nc*  w^en  Jud§es  were  feven  Years  ending  a 
Suit  for  Money  or  Land,  would  they  deny 
him  a  few  Days,  to  prepare  for  his  Defence  ? 
Thefe  were  pretended  to  be  arbitrary  and  tyran- 
nical Prerogatives  of  the  King's  •,  but  if  they 
were  not  taken  away,  bythofewho  took  away  his 
Life,  then  only  the  Name  was  gone,  but  the 
Tyranny  remained.  Judge  Heath  had  allowed 
him  Council  in  the  higheft  Treafon,  even  the 
levying  War  againft  the  King,  and  fighting  his 
Forces  at  the  Sword's  Point. 

To  which  the  Court  anfwered,  Judge  Heath 
knew  that  was  no  Treafon;  he  acted  by  the 
Parliament's  fpecial  Authority*  he  had  their 
Commifiion  to  juftify  him. 

Lilburne  replied,  The  Letter  of  the  Law  was 
■point-blank  againft  him  •  and  if  the  Cavaliers  had 
prevailed,  both  he  and  they  might  have  been 
hanged,  for  all  their  Parliament  CommiJJions. 

The  next  Day,  being  the  26th  of  October, 
the  Prifoner  was  brought  into  the  Court  again  •. 
when  the  Jury  were  called  over*,  and  Lilburne 
having  challenged  two  or  three  of  them,  twelve 
were  fworn,  and  the  Indictment  was  read: 
Which  fet  forth,  that  the  Prifoner  intending  to 
Charge  a-  disturb  the  Government,  then  happily  eftablifh- 
tainjlbim.ed,  without  King  or  Houfe  of  Lords,  in  the 
way  of  a  Commonwealth  and  free  State,  and 
to  bring  them  into  Hatred  and  Contempt  with 
the  good  People  of  England,  had  written  and 
publifhed  feveral  treafonable  Libels :  The  firft 
entitled,  Salva  Libert  ate,  2.  An  Impeachment 
of  High  Treafon  againft  Oliver  Cromwell,  and 
his  Son-in-Law  Ireton  ,  late  Members  of  the  for- 
cibly diffolvcd  Houfe  of  Commons.  3.  A  Hue  and 
Cry  after  Sir  Arthur  Hafelrig.  4.  An  Outcry 
of  the  young  Men  and  Apprentices  of  London  : 
or,  An  Inquifuion  after  the  loft  fundamental  Laws 
and  Liberties  of  England,  dirceled  to  the  Soldiers 
No.  8. 
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of  the  Army.  5.  The  legal  fundamental  Laws  and 
Liberties  of  the  People  revived,  afferied,  and  vin- 
dicated :  Declaring,  that  the  prefent  Govern-  ^^^ 
ment  was  tyrannical,  ufurped,  and  unlawful ; 
and  that  the  Commons  affembled  in  Parliament, 
were  not  the  Supreme  Authority  of  the  Nation  : 
And  the  following  Paflages  were  extracted  out 
of  the  faid  Libels,  to  prove  the  Treafon,  viz. 

The  People  now  fee  their  Slavery  and  abfolute  Ihe  ob- 
Bondage  is  like  to  encreafe,  under  the  prefent  ty-  ™x>°"* 
annical,  arbitrary,  new-erec7ed}  robbing   Govern-  Patf7gej 

menIl  ,  ■  Troofl/' 

The  prefent  Juncto  are  no  Parliament,  accord-  the  Trea- 

ing  to  Law  or  Reafon,  but  a  Company  ofnfurping  fon- 
Tyrants,  and  Deftrojers  of  your  Laws  and  Liber- 
ties. 

Moft  of  our  prefent  Juncto,  and  their  new 
framed  Council  cf  State,  mujl  go  to  Tyburn,  or 
Tower  Hill. 

Tour  Officers  have  often  Jliled  them  no  better 
than  a  Mock  Parliament,  A  Shadow  of  a  Parlia- 
ment. 

Mifery  and  Poverty  were  never  fo  extreme,  un- 
der the  moft  tyrannical  of  our  Kings }  as  under  thefe 
pretended  Friends. 

Nothing  but  the  groundlefs  Wills  of  thefe  Mm 
of  Blood,  rageth  and  ruletb  over  us. 

The  prefent  fupreme  Authority  fought  againft 
both  King  and  Parliament,  rooted  out  all  legal 
Magiftracy,  and  left  none  but  themfelves ;  and 
could  be  compared  to  none  but  Murderers  and  Rob- 
bers, having  no  more  juft  Right  than  fo  many  Al- 
gier  Pyrates. 

The  King  never  aSled  the  like  Tyranny,  and 
yet  by  St.  Oliver's  Means  loft  his  Head;  and  O- 
liver  and  his  Parliament  have  plucked  up  the 
Houfe  of  Lords  by  the  Roots. 

They  (The  great  Officers  of  the  Army,)  have 
had  as  much  Power  over  their  Parliament,  now 
fitting,  as  ever  a  School-majler  had  over  his  Boys. 

The  prefent  Men  in  Power,  have  trod  all  Li- 
berty under  Foot,  and  fet  up  their  Tyranny  by  the 
Sword. 

The  High  Court  of  Juftice  is  unlawful,  if 
thofe  who  fet  it  up  were  a  legal  Parliament, 
which  they  were  not,  but  a  Pack  of  traiterous  ty- 
rannical Ufurpers:  And  they  being  no  Parliament, 
the  other  is  no  Court  of  Juftice. 

He  telis  the  young  Men,  They  are  obliged  to  ex- 
ert themfelves,  for  their  own  and  the  Nations 
Advantage  ;  and  neither  to  addrefs  or  fuffer  the 
Tyrants  in  Power,  to  beaddrejfedor  petitioned' 
but  to  chufe  fome  of  the  ablejl  among  themfelves , 
who  would  venture  their  Lives  to  oppofe  the  pre- 
fent Ufurpers  :  De/iring  the  Soldiers,  if  they  had 
any  Compajfion  for  themfelves,  or  their  Fellow  Sub- 
jects, toaj/tft  in  their  Redemption  from  Sla- 
very ;  efpecially  thofe,  who  figned  the  folemtt 
Engagement :  Advifmg  them  to  chufe  two  out  of 
each  Troop  and  Company,  to  correfpond  and  con- 
fult with  the  faid  young  Men's  Friends,  for  ejlab- 
li/hing  the  Liberties  andFreedom  of  the  People. 

In  another  Place,  he  fays,  That  the  young  Mett 
were  refolved  to  incite  their  Fellow  Apprentices  of 
the  Ottt-Parifhes  to  chufe  Agents,  and  defre  by 
Letter  each  County  in  England  to  do  the  fame ; 
which  Agents  Jhould,  with  their  Burford  Friends' 
meet  and  confider  of  the  fpeedieft  Method  of  chuftnr 
a  new  Parliament,  according  to  the  faid  Agree- 
ment :  feeing  The  present  pretended  Par- 
liament     ONLY      SHARED       THE       PUBLICK 

Treasure,  and    most  beneficial  Places 
N  n  n  among 
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k*49'  among  themselves,  without  redrejftng  Op- 
1 1 .  Car.  2.  prejpons<)  or  receiving  Petitions  or  Complaints : 
For,  notwithf landing  the  many  Oaths ,  Promifest 
and  Engagements  of  the  prefent  Commonwealth, 
to  maintain  the  Liberties  and  Properties  of  the 
People,    They    were   perjured    Tyrants, 

AND  OUGHT  TO  BE    ABHORRED  OF  ALL  Men. 

'that  Cromwell  and  his  Confederates,  were 
guilty  of  moji  of  the  Crimes  in  kind,  charged  a- 
gainfl  the  late  King,  though  under  new  Denomina- 
tions. 

That  no  Promifes  could  bind  the  chief  jugglers, 
and  Leaders  of  the  Army  :  And  that  he,  (the 
Prifoner)  left  their  Council,  efieeming  them  a 
Pack  of  dijfembling  Knaves,  efpecially  Ireton  : 
And  averred,  That  the  General,  and  chief ejl  of 
his  Council,  dreaded  a  new  and  free  Parliament 
more  than  the  Day  of  Judgment :  That  neither 
Korah,  Dathan,  and  Abiram  of  Old,  nor  the 
Anabaptifts  with  John  of  Leyden,  and  Buper- 
dullion  at  Munfter  ;  nor  Jack  Straw  or  Wat 
Tyler  were  comparable  to  the  General  and  his 
Council,  for  Rebellions  and  Treafons  againji  all 
Kinds  of  Magiflracy. 

He  tells  the  Soldiers,  That  they  affijled  rather 
than  endeavoured  to  fupprefs  the  Deftroyers  of  the 
Liberties  of  the  People  :  And  if  any  one  complained, 
his  Houfe  was  immediately  befet  with  armed  Jani- 
zaries, to  take  off  the  People's  Courage,  and  pre- 
vent their  maintaining  their  Freedoms. 

And   the  Indictment  farther   fet  forth,  that 
the  fafd  John  Lilburne,  not  being  an  Officer, 
Soldier,  or  Member  of  the  Army,  did   traite- 
roufly  endeavour  to  incite  Mutiny  and  Rebellion 
in  the  Army,  under  General  Fairfax  \  and  par- 
ticularly did  endeavour  to  draw  Thomas   Lew- 
is, John  Skinner,  and  John  Toppe,    from   their 
Obedience  to  their  fuperior  Officers  •,    and  did 
deliver  to  the  aforefaid  three  Soldiers  the  faid 
Books,  containing  the  treafonable  Expreffions 
aforefaid,  and  which  were  written  and  publifhed 
to  the  Intent  to  ftir  up,  and  raife  Forces  againft 
the  Commonwealth ;  and  bring  about  an  Al- 
teration in  the  Government,  in  Contempt  of  the 
.  Laws,  &c. 
The  Evi-        The  Witneffes,   produced  on  Behalf  of  the 
elence  of    Commonwealth,    depofed,  That  the  Prifoner 
hhpinu    recommended  the  Books  mentioned  in  the  In- 
%%L  dictment,  and  con-efted  one  of  the   Sheets   at 
The  Books-  the  Printer's  ;  and  that  he  publifhed  them,  by 
difperfing  them  among  the  Soldiers ;  and  endea- 
voured to  incite,  and  ftir  up  the  Soldiers  to  Mu- 
tiny,   againft  their  fuperior  Officers   and   the 
Commonwealth. 
AnOrdi-       An  Ordinance  of  Parliament  of  the  14th  of 
mnce  of    May  1 640,  alfo  was  read  •,  declaring,  "  That 
Parlia-      "  whereas  the  Parliament  had  abolifhed  Kingly 
ment,        «  Government,    and  refolved,    that  the  Peo- 
wakesthe   "  pie  fhould  be  governed   by   their  own  Re- 
™ppofi»gor  "  prefentatives ;  it  was  hereby  enacted,  That 
reflecting    "  whoever    mould    malicioufly    publifh,     by 
on  the        it  writing,  printing,    &c.    that   the  faid  Go- 
SST"    "  vernment  was  tyrannical,    ufurped,    or  un- 
tfnafin.     "  lawful,    and   not  the  Supreme  Authority  ; 
"  or,    mould  plot  or   endeavour   to    ftir  up, 
"  or  raife  Forces  againft   the  prefent  Govern- 
"  ment,    for  the  Subverfion    thereof,    or  a~ 
«<  gainft  the  Keepers  of  the   Liberties  of  En- 
"  gland,    or  the   Council   of   State,    or   any 
"  of  them,  mould  be  deemed  guilty  of  High 
**  Treafon :  And  that  whoever  (not  being  an 


"  Officer,  or  Soldier)  fhould  endeavour  to  ftir    1649. 
"  up  any  Mutiny  in  the  Army,    or  withdraw  '•  Car  : 
"  the  Soldiers  from   their  Obedience  to   their  ^""V**- 
"  fuperior  Officers ,  or  fhould  invite  Foreign- 
"  ers  to  invade  the  Kingdom  ,    or  counterfeit 
"  the  Great  Seal,  fhould  likewife   be  adjudged 
"  guilty  of  High  Treafon.  " 

Lilburne  in  his  Defence  infifted  ,  That  it  was  Lil- 
not  proved  he  was  the  Author  of  the  Books  laid  ^rns's 
in  the  Indictment ;  but    was  anfwered,    That,  Defe"CCt 
fince  it  appeared  he  had  difperfed  and  publifhed 
them,  this  made  him  guilty  of  High  Treafon. 

Then  he  objected,  that  he  was  indicted  for 
Crimes  committed  againft  the  Keepers  of  the 
Liberties  of  England,  and  one  of  them  (Colo- 
nel Purefoy)  was  made  an  Evidence  againft  him  •, 
but  the  Teftimony  of  a  Man  that  was  a  Party, 
ought  not  to  be  credited. 

He  obferved,  that  a  Prifoner  ought  to  be 
tried  in  the  County  where  the  Treafon  was 
committed  •  and  they  had  laid  Facts  in  the  In- 
dictment, faid  to  be  committed  in  three  different 
Counties ;  and,  that  there  was  but  one  Wit- 
nefs  to  moil  of  the  particular  Treafons. 

He  faid  he  had  flood  five  Hours  wafting  his 
Spirits  already,  and  now  to  ftand  to  anfwer  a 
five  Hours  Charge  extempore,  was  a  Burthen  too 
heavy  for  a  Horfe  ;  and  hoped  they  did  not 
defign  to  hang  him,  becaufe  he  was  tired,  and 
had  not  Strength,  left  to  pronounce  his  Defence; 
and  defired  a  Week's  Time,  or  at  leaft  till  the 
next  Morning  •  but  was  told,  he  muft  enter 
upon  his  Defence  immediately :  Then  he  defired 
he  might  withdraw  an  Hour  toperufe  his  Notes,, 
and  refrefh  his  Spirits :  And  this  being  alfo  re- 
fufed,  he  cried  out,  Well,  if  you  are  refolved  to 
have  my  Blood,  right  or  wrong,  I  appeal  to  the 
Lord  God,  Omnipotent,  and  a  ?nighty  Judge  between 
you  and  me,  to  require  and  requite  that  Blood  on 
you  and  your  Pofterity,  to  the  third  and  fourth  Ge- 
neration. And  a  Scaffold  falling  down  as  he 
was  fpeaking,  put  the  Court  into  fome  Confter- 
nation.  After  which  he  faid,  If  you  will  not  al- 
low me  Liberty  to  withdraw  and  eafe  Nature,  I 
defire  I  may  do  it  in  Court?  Whereupon  a  Pot 
was  brought  him,  and  he  was  allowed  fbme 
little  Time  to  look  over  his  Papers :  But  Keble, 
one  of  his  Judges,  foon  interrupted  him ;  and 
faid,  Takeaway  his  Chair ;  The  Court  cannot  wait 
his  Motions  :  Speak  what  ye  have  to  fay. 

Lilburne  answered,  I  defire  to  know,  whether, 
after  I  have  pleaded  to  Matter  of  Fact,  you 
will  permit  me  to  fpeak  to  the  Jury,  on  whofe 
Integrity  my  Life  depends  •,  and,  who  are  Jud- 
ges of  Law,  as  well  as  Fabl  ;  and  you  only  the 
Pronouncers  of  their  Will :  Tou,  who  callyourfelves 
Judges  of  the  Law,  are  only  Norman  Intruders, 
Cyphers  to  pronounce  their  Sentence  who  are  Judges 
of  Law,  as  well  as  Fail :  To  which  Judge  Jermin 
anfwered,  Was  ever  fuch  damnable  blafphemous  He- 
refyjo  call  the  Judges  Cyphers  :  The  Judges  have 
been  Judges  of  Law  from  the  jirft  Settlement  of 
the  Law  of  England  ,  and  the  Jury  only  Judges 
of  Faff. 

Lilburne  replied,  If  you  will  permit  rrn  to 
read,  I  will  difprove  this  from  your  own  Law : 
Here  is  the  firft  Part  of  Coke's  Inititutes,  (hold- 
ing the  Book  in  his  Hand)  which  all  Lawyers 
allow  to  be  good  Law  •,  and  here  Coke  fays, 
•That  afpecial  FerdicJ,  or  at  large,  may  be  given 
upon  any  Iffue  \  but  if  they  will  take  upon  them  the 
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Knowledge  of  the  Law,  they  may  give  their  Verditf 
generally. 

Then  he  objected,  That  fome  of  the  Books 
laid  in  the  Indictment,  were  published  before 
the  Act  on  which  he  was  indicted  took  Place  •, 
and  urged,  That  where  there  was  no  Law, 
there  was  no  Tranfgreffion  :  He  obferved  farther, 
That  it  was  the  Intention,  and  not  the  Act, 
which  made  a  Thing  criminal ;  and  he  had  al- 
ways endeavoured  the  Profperity  of  the  Nation, 
he  faid,  though  it  was  true  he  had  been  pro- 
claimed a  Traitor  in  all  the  great  Towns  in  Eng- 
land,  and  imprifoned  for  Crimes  with  which  he 
had  never  been  charged  fince;  and  now,  for 
complaining  of  hard  Ufage,  Acts  were  made  on 
Purpofe  to  bring  him  within  a  Charge  of  High 
Treafon.  The  Court  anfwered,  this  was  no- 
thing to  the  PLirjDofe  j  they  Ihould  not  fuffer 
him  to  go  on  at  this  Rate  :  Whereupon  Lilburne 
cried  out,  Well,  If  you  will  not  let  me  proceed, 
my  Blood  be  upon  your  Heads  :  I  defire  the  Jury 
will  take  notice  of  your  unjuft  and  cruel  Ufage  : 
Then  he  repeated  his  Complaints,  That  his  Ef- 
tate  was  taken  from  him  ;  That  he  was  refufed 
Council,  &c.  butrefigned  himfelf  to  the  Care 
and  Confciences  of  his  Fellow  Citizens,  the  ho- 
ned Jury }  who  (he  again  obferved)  were  Jud- 
ges of  the  Law,  as  well  as  Fact  j  and  prayed 
God  to  direct  them,  to  act  according  to  Juftice : 
*fhe  People  Whereupon  the  Audience  cried  Amen,  and  gave 
ffjeivthem-  a  great  jjum .  ancj  tne  Judges  being  apprehen- 
faffe%7dto  five  of  a  Tumult,  directed  Major  General  Skip- 
bim,  and  pon  to  fend  for  three  Companies  of  Soldiers  more 
the  Court    for  their  Protection. 

Then  Prideaux,  their  Attorney-General,  fum- 
med  up  the  Evidence,   and  informed  the  Jury, 
that  two  Witnefles  were  not  necefrary  to  convict 
the  Prifoner    of  Treafon  ;   for  the  Statute  of 
1  and  i  P.  M.   had  repealed  the  Statutes  of 
*fheArrny  Edw.  VI.    Then  he  made  ah  Encomium  on  the 
govern  the  Officers  of  that  gallant  Army,  who  had  been  fo 
A?tL!*erl  faithful  to  their  Truft,    and  had  fo  much  ad- 
vanced the  Peace  and  Happinefs  of  the  Nation, 
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fend  for  a 
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Guard. 


at  this 
9ime. 

Mr.  Attor-  obferving,  That  God  had  bleffed  and  ozvned  them 
ney  aP'      in  a  miraculous  Manner.     But  Lilburne  interrupt- 
Art        ed  the  Attorney,  and  obferved,  that  he  (the  At- 
torney,) was  once  one  of  thofe  that  voted  the 
Army  Traitors,  and  was  fet  down  as  a  Malig- 
nant by  the  Commiflioners  of  the  Army,  though 
he  was  now  become  a  good  acquiefcing  Creature ; 
and  demanded,  if,  notwithftanding  their  boafled 
Faithfulnefs,    the  Army  had  not  twice  rebelled 
againft  their  Creators,  their  Lords  and  Mailers. 
However,    Mr.  Attorney  went  on,  fhewing 
what  great  Things  the  Army  had  done,  though 
they  could  not,  he  faid,  efcape  the  vile  Tongue 
and  Pen  of  Mr.  Lilburne,  any  more  than  the 
Parliament  and  Civil  Magiftrate ;  and  therefore, 
he  hoped  the  Jury,  as  they  tendered  the  Honour 
and  Welfare  of  them  all,    and  if  they  had  any 
Remembrance  of  the  great  and  wonderful  Things 
their  renowned  Army  had  done,  and  with  what 
Confidence  and  Defpite   to  all  Law    and  Au- 
thority Lilburne  had  publifhed  thofe  Books,  they 
would  take  Care  he  fliould  fmart  for  it  •,  con- 
cluding, that  the  Court  were  Judges  of  the  Law, 
J  judze       as  the  Jury  were  of  the  Fact.     Judge  Keble  alfo, 
!  Keble  of-  in  his  Directions  to  the  Jury,  told  them  that  the 
firms,  two  Statutes  of  Edw.  VI.  which  required  two  Wit- 
we'refot'   neu5s>  were  repealed  by  that  of  O^ueen  Mary, 
mcejfary  in  which  enacted,  that  the  Common  Law  Ihould 
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be  the  Rule  in  Trials  of  Treafon  ;  and,  by  the 
Common  Law,  one  Witnefs  with  concurring 
Circumftances,  was  fufficient  ;  that  he  did  not  ^^v** 
obferve :  That  any  Fact  the  Prifoner  was  charged 
with  flood  upon  a  fingle  Teftimony,  but  was 
fupported  by  many  aggravating  Circumftances  ; 
and  that  this  was  the  greateft  Treafon  that  ever 
was  attempted  by  one  Man ;  that  it  ftruck  at 
the  Subverfion  of  the  Commonwealth,  and  to 
have  laid  them  all  in  Blood  ;  and  left  it  to  their 
Confciences,  if  he  was  not  guilty  of  the  molt 
tranfeendent  Treafon  that  ever  was  hatched  in 
England. 

The  Jury,  before  they  went  out,  defired  they  ff'itie  de- 
might  have  a  Quart  of  Sack,  to  refrefh  them- nffdt^e 
felves,  but  were  told,    No  Jury  were  ever  al-  J"**' 
lowed  to   drink   in   Capital  Cafes,    and  it  Was 
thought  a  great  Indulgence  that  they  were  permit- 
ted to  have  a  Candle.     The  Jury,    returning 
into    Court  about   an   Hour  afterwards,    gave 
in  their  Verdict,    that  the  Prifoner  was  Not  Lilburne 
Guilty  ;  at  which  the  People  fhouted  for  half  acquitted. 
an  Hour,  without  ceafmg.     But,  notwithftand- 
ing Mr.  Lilburne  was  acquitted,  he  was  remand- 
ed to.  the  Tower,  and  Major-General  Skippon  or- 
dered to  guard  him  thither,  with  a  good  Body 
of  Troops  ;    however,  the  Multitude   followed  'the  People 
him,    with  loud    Acclamations,    to  the   Towerfiout>ana' 
Gates,  and  abundance  of  Bonfires  were  made  in  *?   *      " 
the  Streets  that  Night ;    and  the  People  after-  ^  ' 
wards    appeared    fo    exafperated   at    Lilburne's 
being  continued  a  Prifoner,  that  the  Council  of 
State,  on  the  8  th  of  November,  thought  fit  to 
direct  their  Warrant  to  the  Lieutenant   of  the 
Tower  to  difcharge  him. 

Cromwell  appears  to  have  been  under  great 
Apprehenfions  from  the  daring  Spirit  of  this 
Man,  and  could  not  reft  till  he  got  an  Ordi-  An  Ordt- 
nance  paffed  for  his  Banifhment ;  whereby  it  was  nance  for 
declared,  that  he  fhould  be  adjudged  guilty  of'fe  Ba"fo4 
Felony,   if  ever  he  appeared   in  England  after  Lilburne. 
a  certain  limited  Time:    But  neither  was   this 
much  regarded  by  Lilburne  ;    he  was  afterwards 
found  in  England,  and  brought  to  his  Trial,  at  He  is  tried 
the  Old- Bailey,  on  that  Act,  the  aoth  otAuguft,  firremain- 
1653.    but   again   acquited    by   the   Jury;    at-' 


which   the   Parliament  were  fo  incenfed,    that  ancfacquit- 
they  ordered  the  Jurors  to  be  apprehended,  and  ted. 
brought  before  the  Council  of  State,   to  fhew 
Caufe  why  they  acquitted  the  Prifoner  of  Felo- 
ny, againft  the  plaineft  Evidence :  And,  though  (The  Jury 
all  the  Jury  was  feparately  examined  and  threat-  th-eatneA. 
ned,  they  would  give  no  other    Anfwer,    but 
that    they    looked     upon     themfelves    to    be 
Judges  of  the"  Law  as  well  as  the  Fact ;   that 
they  gave  the. Verdict  according  to  their  Con- 
fciences :  As  to  the  Reafons  that  induced  them  to 
acquit  him,   they  would  give  none.     Nor  had  Lilburne 
Cromwell  any  way  to  defend  hisUfurpation  againft  imprifoned 
the  Attacks  of  this  brave  and  popular  Man,  but  "»Dover- 
by  imprifoning  him  arbitrarily  in  Dover-Cajile,  ^  ,e!,ei 
where  he  died  a  Sort  of  a  Martyr  to  Liberty. 

The  Trial  of  Mr.  Lilburne  gives  us  a  very  Remarks 
lively  Idea  of  the   Condition  of  the  Subjects  of  onthetfrial 
England  during  the  Ufurpation,  and  fhews,   that  y -tL     e 
Tyranny   and  arbitrary   Power  were  far  from 
being  banifhed   the  Realm,    on  the  abolifhing 
of  Kingly  Government  •,    or  rather,    that  thofe 
Men  who  rebelled  againft  their  King,  and  mur- 
dered him  on   the  Pretence  of  Tyranny    and 
Maladminiftration ,     were     ten     times      more 
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arbitrary  and  defpotick  than  the  King  had  been, 
and  entirely  fubverted  that  Conftitution  and  thofe 
Laws  they  pretended  to  be  fo  zealous  to  preferve, 
profecuting  fuch  Men  with  the  utmoft  Vio- 
lence as  complained  of  their  Oppreflions. 

Lilburne  informs  us,  the  People  were  reduced 
to  the  utmoft  Slavery  and  Bondage,  by  a  Com- 
pany of  ufurping  Tyrants  and  Deftroyers  of  their 
Laws  and  Liberties •,  that  Mifery  and  Poverty 
were  never  fo  extreme,  under  the  raoft  tyranni- 
cal of  our  Kings,  as  under  thefe  pretended 
Friends  to  the  Conftitution  •,  that  they  had  trod 
all  Liberty  under  Foot,  and  fet  up  their  Tyran- 
ny by  the  Sword  :  That  Cromwell  and  his  Affo- 
ciates  were  guilty  of  the  very  Crimes  they  charg- 
ed the  late  Adminiftration  with;  that  no  Pro- 
mifes  could  bind  them  ;  they  were  a  Pack  of  dif- 
fembling  Knaves  •,  that  the  arbitrary  Wills  of 
thefe  Men  of  Blood  raged  and  ruled  over  all, 
and  they  were  no  better  than  Murderers  and 
Robbers. 

In  this  Situation  of  Affairs,  the  Priforier  had 
little  Reafon  to  expect  the  Benefit  or  Protection 
of  the  Laws  •,  the  feizing  his  Eftate,  the  Impri- 
fonment  of  his  Perfon,  and  the  reft  of  the  Out- 
rages he  complains  of,  were  but  the  natural  Ef- 
fects of  the  Tyranny  the  Ufurpers  exercifed ; 
and  how  they  came  to  indulge  him  a  Trial  by  a 
Jury,  is  not  eafy  to  conceive,  unlefs  they  looked 
upon  this  as  the  moft  popular  Way  of  cutting 
him  off,  and  depended  on  the  Sheriffs  returning 
fuch  a  Jury  as  would  have  anfwered  their  Ends. 

Their  affirming  that  the  Jury  were  not  Judges 
of  the   Law  as  well  as   Fact ;    that  two  Wit- 


neffes  were  not  neceffary  in  Treafon,  and  deny-     1649. 
ing  him  Council  to  argue  the  Points  of  Law,  l  Ca^~ 
were  but  trivial  Jnjuries,  compared  with  others  ^^"^^ 
they  daily  committed ;    with  their  rooting  up 
and  fubverting  the  very  Foundations  of  the  Go- 
vernment, and  ruling  the  Nation  with  a  Military 
Force. 

We  find  even  John  Lilburne,  and  all  the  Par- 
liamentarians, who  had  been  fo  zealous  in  de- 
ftroying  Kingly  Government,  now  repenting 
their  Rafhnefs,  and  wifhing  for  a  Reftoration  •, 
even  Cromwell  and  his  Army  could  not  awe 
them  into  Silence.  The  People  looked  upon 
Lilburne  as  the  Champion  of  their  Liberties ; 
and  fo  general  was  the  Difaffection,  that  the 
Ufurpers  were  not  able  to  get  a  Jury  to  convict 
him,  though  they  made  Ordinances  of  Parlia- 
ment on  purpofe  to  deftroy  him.  And  it  is  evi- 
dent, if  the  People  had  not  been  kept  in  Bon- 
dage by  an  Army  of  Veteran  Troops,  to  whom 
Cromwell,  their  Chief,  in  a  manner  gave  the 
Plunder  of  the  Nation,  King  Charles  II.  had 
been  reftored  to  his  Throne  within  lefs  than  a 
Year  after  his  Father's  Murder.  The  People 
foon  faw  through  the  Hypocrify  of  thofe  pre- 
tended Saints,  and  that,  inftead  of  vindicating 
their  Liberties  and  Properties,  the  Ufurpers  in- 
tended only  to  eftablifh  their  Tyranny,  and 
bring  them  under  a  more  intolerable  Yoke  than 
any  People  in  Europe  were  fubject  to  :  And  this 
we  find  they  did  in  the  Name  of  the  Lord,  and  in 
the  Name  of a  Parliament,  an  Affembly  of  Men 
of  their  own  appointing,  with  whom  they  fhared 
the  Spoils  of  the  Kingdom. 


rf&  The  Trial  of  Colonel  EusebiusAndrewe.  a  Barrifter  *<$<>• 
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theCharge.  F~T~^  H  E  Editors  of  this  Trials  have  not  giv- 
j[^  en  us  the  Articles,  or  Charge,  exhibited 
in  the  pretended  High  Court  of  Juftice,  againft 
the  Colonel :  But  from  his  Anfwers  and  De- 
fence, it  appears,  he  was  charged  with  a  Con- 
fpiracy  to  fubvert  their  f  ufurpedj  Government  \ 
and  the  Overt- Acts  laid  of  it,  were  his  corref- 
ponding  with.  King  Charles  II.  endeavouring 
to  bring  him  in  ;  and,  in  order  to  it,  conlpir- 
ing  with  Sir  John  Gell  and  others,  to  raife  For- 
ces j  to  feize  upon  the  Ifle  of  Ely,  and  taking 
an  Oath  of  Secrecy  not  to  reveal  the  Confpi- 
racy. 

The  Colonel  was  apprehended  at  an  Inn  in 
Gravefend,  the  24th  of  March  1649-50,  and 
examined  by  Prefident  Brad/haw,  Sir  Henry 
Mildmay,  and  Thomas  Scot,  Members  of  their 
Council  of  State,  and  delegated  to  take  his  Ex- 
amination. 

Mr.  Buckley,  who  publifhed  the  Account  of 
thefe  Proceedings  againft  his  Friend  Colonel 
Andrewe,  fays,  the  Colonel  found,  by  the 
Queftions  that  were  put  to  him,  that  he  was  be- 
trayed, and  that  his  Examiners  were  acquainted 
with  every  Circumftance   of   the  Confpiracy, 


and  therefore  endeavoured  to  merit  their  Favour, 
by  freely  conferring  what  he  found  it  was  im- 
poffible  to  conceal. 

In  his  Examination  therefore,  taken  the  27th  f/isExa- 
of  March  165O,  he  conferred,  that  he  had  minatian. 
been  unfortunately  and  treacheroufly  feduced  into 
an  Action  that  rendered  him  obnoxious  to  their 
Difpleafure:  He  acknowledged,  that  he  took  up 
Arms  for  his  late  Majefty  King  Charles  I.  in  the 
Year  1642,  and  continued  in  his  Service  till 
the  Surrender  of  Worcefler,  in  July  164.5. 
That  he  had  omitted  to  make  his  Compoficion 
with  the  State  :  That  he  had  neither  taken  the 
Proteftation  required  by  the  prefent  Powers, 
the  folemn  League  and  Covenant,  the  Ne- 
gative Oath,    or  the  Engagement. 

He  confeffed,  That  Mr.  John  Barnard, 
who  was  his  Major,  when  he  commanded  a 
Regiment  in  the  King's  Service,  had  commu- 
nicated to  him  the  Schemes  of  fome  Refor- 
mades,  Levellers,  Agitators,  and  other  Perfons 
difaffected  to  the  prefent  Powers  \  but  that  he 
neither  promoted,  or  confented  to  them  :  That 
one  John  Benfon,  who  pretended  to  have  ferved 
in   the  Parliament  Army  under  Sir  "John  Gell, 
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rtfjo-  had  ihewn  hira  alio  fome  Papers  relating  to  Af- 
3  c-2r  -■  fairs  of  State,  which  he  faid  were  intended  to  be 
l/VV  ient  beyond  Sea:  And  that  both  Benfon  and 
Captain  Holmes,  who  introduced  him  to  the  Ex- 
aminant, magnified  Sir7o^?zG<?//'sIntereft  in  his 
Country  •,  faid  he  was  inclined  to  join  the  Royal 
Party  ^  that  he  ferved  the  Parliament  with 
Reluctance,  and  was  willing  to  expiate  his  for- 
mer Fault,  by  fome  beneficial  Service  for  the 
Prince  (King  Charles  II.) 

That  Major  Barnard  propofed  the  refuming 
-  a  Defign  the  Examinant  had  formed,  during 
the  War,  of  feizing  the  Ifle  of  Ely,  with  the 
Affiftance  of  Sir  JohnGell,  Holmes,  and.  Benfon, 
and  it  was  refolved,  that  the  Examinant  and 
Benfon  fhould  try  if  the  People  of  Cambridge fhire 
would  engage  in  it,  and  if  Sir  John  Gell's  Refo- 
lution  and  Strength  were  fuch  as  had  been  repre- 
fented. 

That  he  afterwards  difcourfed  with  Sir  John 
Gell,  who  mewed  he  was  diffatisfied  his  Arrears 
were  not  paid,  and  that  his  Services  for  the  Par- 
liament were  not  requited*  and  intimated  that, 
if  ever  he  took  up  Arms  again,  it  fhould  be  f bi- 
rdie Prince,  defiring  that  his  Affection  for  the 
Royal  Caufe  might  be  reprefented  to  him. 

However,  the  Time  for  the  Examinant's  re- 
maining in  England  (according  to  an  Order  of 
State,  for  bamming  fuch  Cavaliers  as  did  not 
comply  with  them)  being  expired,  he  was  pre- 
paring to  go  over  to  New  England  or  Virginia  ^ 
when  Major  Barnard  and  Benfon  came  to  him  a- 
gain,  and  told  him,  there  was  a  Defign  laid,  on 
the  Cavaliers  leaving  the  Town,  to  feize  the 
Cavalry  in  the  Service  of  the  prefent  Powers  in 
their  Quarters :  That  the  Examinant  was  pitched 
upon  to  go  over  to  Holland,  to  concert  Matters 
with  the  Prince,  and  Money  was  raifed  to  de- 
fray his  Expences  ;  and  that  he  (the  Colonel) 
anfwered,  If  the  Money  was  ready,  he  would 
lay  afide  his  Defign  of  going  to  the  Plantations, 
and  entertain  the  Motion. 

That,  a  few  Days  after,  Major  Barnard  and 
Benfon  came  to  the  Examinant  again,  and  in- 
formed him,  that  feveral  Perfons  of  Quality  and 
Fortune,  in  Kent,  Buckingham/hire,  and  Dcrfet- 
fhire,  would  prefently  come  up  near  the  Town, 
join  in  an  Engagement  to  profecute  the  Defign, 
and  advanceflfaoney  for  it ;  and  defired  him  to  draw 
up  an  Engagement,  which  he  did  on  the  In- 
ftructions  they  gave  him;  and  that  they  preffed 
him  to  bring  Sir  John  Gell  into  it,  but  pro- 
pofing  it  to  Sir  John  the  fame  Day,  he  an- 
fwered, he  was  in  no  Capacity  to  enter  upon 
fuch  an  Attempt  at  prefent,  neither  would  he 
come  into  any  Engagement  under  his,.Hand  and 
Seal  to  act  for  the  Future,  for  that  Benfon  was 
given  to  drink,  and  lavifh  of  his  Tongue  •,  but 
entrufted  the  Examinant  fo  far  as  to  tell  him,  if 
he  went  to  Holland  upon  this  Occafion,  he  fhould 
poffefs  the  Prince  with  a  good  Opinion  of  him, 
let  him  know  that  he  would  do  nothing  againft 
him,  and  if  he  (Sir  John)  were  in  Command,  he 
would  be  fo  to  the  Prince's  Advantage. 

That  giving  Sir  'John's  Anfwer  to  Major  Bar- 
nard and  Benfon,  they  did  notfeem  to  bediflatif- 
fied  with  it,  but  faid,  they  had  appointed  a  De- 
putation of  Gentlemen,  from  the  Counties  of 
Kent,  Buckingham,  and  Dcrfet,  to  meet  at  the 
Three  Cranes  at  the  Savcy-Gate,  and  agree  on 
their  refpective  Proportions  of  Money 4  defiring 
No  8, 


1  the  Examinant  to  be  there,  who  came  according- 
ly, but  r.o  Gentlemen  from  the  faid  three  Coun- 
ties appeared  ;  only  Major  Barnard  produced  two 
Letters,  fubferibed  by  Smith  artd  Thatcher,  im- 
porting that  the  K.entifh  Gentlemen  were  come  as 
far  as  Rochcjlcr,  and  wOuld  be  within  twelve- 
Miles  of  London  that  Night,  and  would  give 
them  a  Meeting  any  where  near  Londcn  the  Day 
following,  defiring  Major  Barnard  might  come 
to  them  forthwith,  who  pretended  to  takeHorfc 
accordingly,  and  go  into  Kent :  That  the  fame 
Night,  one  Smith  and  Captain  sljhley  brought 
the  Examinant  a  Letter  from  Barnard,  repre- 
hending him  and  Sir  John  Gell  for  their  Back 
wardneis  in  figning  the  Engagement,  and  de- 
claring, that  unlefs  the  Engagement  was  figned 
by  Sir  John  Gell,  his  Keniijh  Friends  would  not 
proceed  further  :  To  which  the  Examinant  an- 
fwered, under  a  Vow  of  Secrecy,  that  he  was 
fatisfied  concerning  Sir  John  Gell,  and  if  any 
Gentleman  of  Quality,  in  whofe  Judgment  the 
reft  would  abide,  would  addrefs  to  Sir  John,  he 
would  fatisfy  him  under  an  Oath  of  Secrecy  •,  but 
that  he  durft  not  truft  Benfcn,  and  Barnard  was  a 
Stranger  to  him  :  That  Captain  Afkley  and  Benfon 
thereupon  took  their  Leaves,  afiliring  the  Exa- 
minant, that  they  thought  no  more  would  be 
expected  from  Sir  John  •,  they  would  return  to 
their  Company  that  Night,  and  the  next  Day, 
being  Tuefday,  the  Money  fhould  be  paid  at  the 
Paljgrave's-Head. 

They  broke  their  Word,  however,  as  to  the 
Payment  of  the  Money  -,  and  the  next  Night 
Captain  Aftley  and  Benfon  delivered  the  Exami- 
nant a  Letter  from  Major  Barnard,  preMing 
him  to  fign  the  Engagement ;  upon  which  Con- 
dition, Barnard  faid,  he  would  go  with  him 
the  next  Day  to  Gravefcnd,  where  they  fhould 
meet  the  Gentlemen  of  Kent,  and  the  Money 
mould  be  paid  him  :  But  that,  having  figned 
the  Engagement,  and  going  to  Gravefend  the 
fame  Night,  he  found  no  Gentlemen  there,  and 
having  waited,  in  Expectation  of  feeing  them, 
till  Monday  the  24th  of  March,  he  was  feized 
at  Gravefend  by  a  Party  of  Horfe,  and  brought 
to  London. 

The  Colonel)  at  his  Examinations  before  the  <r.  Colonel 
Committee  of  the  Council  of  State,    obferved,  difavershe 
That  there  had  been  Spies  fet  upon  him  for  fe-  had  been 
veral   Years,    and  particularly  Major  Barnard,  betrayed. 
which  the  Prefident  did  not  deny :  On   the  con- 
trary, he  took  upon  him  to  juflify  the  Parlia- 
ment,   by  the  Practice   of  all  States  to   kt  a 
Watch  upon  fuch  Perfons  as  they  knew  to  be 
difaffected  to  them. 

The  Colonel  afterwards  fent  feveral  Petitions  He  peii- 
to  the  Council  of  State,  importing,  that  fince  he  tiomforhU 
had  not  prevaricated  with  them,    or  concealed  Enlarge- 
any  Thing  or  Perfon  from   them,    that  might  ment' 
give  their  Lord/hips  Satisfaction,    or  ferve  the 
State,  he  might  have  the  Liberty  of  the  Tower, 
and  his  Friends  might  vifit  him. 

He  petitioned  alfo,  that  he  might  not  be  tried 
before   the  High  Court  of  Juftice ;    but  after- 
wards he  petitioned  to  be  brought  to  a  fpeedy  er  1 
Trial,  reprefenting,  that  he  mint  otherwife  in-  brought  if 
fallibiy  perifh  in  the  Tower,    all   Perfons  being  £/j  T»m/. 
prohibited  to  come  at  him,   or  relieve  his  Ne- 
ceffities  ;    but  receiving   no   Anfwer  from    the 
Council  of  State,  he  drew  up  a  Petition  to  the 
Parliament,  wherein  he  fets  forth,  that  he  had 
O  o  o  been 
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165°-  been  betrayed  by  a  Pack  of  Setters  into  Actions, 
2  Car.  2.  ■w-hjd'j;  abftracled  from  their  Circumftances  ren- 
He-befi-  dered  him  liable  to  their  Juftice;  and  this  had 
irons  the  been  done  in  Hopes  that  he  would  have  drawn  in 
Parliament  divers  Perfons  of  Quality  and  Fortune  into  the 

bihdloc  fame  DanSen 

eye ,  That,  failing  in  that  Part  of  their  Defign,  they 

had  betrayed  the  Petitioner  to  the  Council  of 
State,  by  whofe  Warrant  he  had  been  fixteen 
Weeks  a  clofe  Prifoner,  without  the  Accefs  of 
his  Friends,  or  Means  to  fubfift  on ;  and  was 
like  to  perifh  by  his  Wants,  before  it  was  known 
by  a  publick  Trial,  whether  he  was  an  Object 
of  their  Juftice  or  Mercy ;  and  by  this  clofe  Re- 
ilraint  was  deprived  of  all  Means  of  making  his 
Defence. 

He  humbly  defired  therefore,  1.  That  they 
would  admit  him  to  fue  out  his  Pardon,  on  giv- 
ing Security  for  his  good  Behaviour  ;  and,  2.  If 
that  was  too  great  a  Favour,  grant  him  Licence 
to  depart  the  Commonwealth ;  but,  3.  If  that 
was  not  permitted,  that  he  might  receive  a  pub- 
lick  Trial,  and  have  an  Opportunity  of  prepar- 
ing for  his  Defence  ;  and,  4.  That  he  might 
have  the  Liberty  of  the  Tower,  be  permitted  to 
fee  his  Friends,  and  that  the:  Debt  he  had  con- 
tracted by  his  Imprifonment  might  be  dif- 
charged. 
He  is  To  this  Petition  I  do  not  find  he  received  any 

brought  le~  Anfwer,  but  in  Auguft  he  was  brought  before  the 
HizhCowt  ^'gh  Court  of  Juftiee  :  The  Charge  was  opened 
efjujiice.  and  aggravated  by  their  Attorney-General  Pri- 
deaux,  who  gave  the  Colonel  very  abufive  Lan- 
guage ;  however,  he  was  allowed  to  put  in  his 
Anfwer  in  Writing,  which  he  did  on  the  16th  of 
Auguft,  containing  in  Effect,  a  Plea  to  the  Ju- 
risdiction of  the  Court ;  for  he  infilled,  that  the 
Ordinance  for  eftablifhing  a  High  Court  of 
Juftice,  being  contrary  to  Magna  Charta,  and 
the  Fundamental  Laws  of  the  Kingdom,  by 
which  every  Man  ought  to  be  tried  by  his  Peers, 
was  void. 

That  this  very  Parliament  had,  by  feveral 
Remonftrances,  declared,  that  the  Prefervation 
of  the  Laws,  and  the  due  Adminiftration  of 
Juftice,  were  their  Juftification  in  raking  up 
Arms  againft  the  King,  and  the  Ends  they  pro- 
pofed  by  the  War  ;  and  had  imprecated  God's 
Curfe  on  all  that  mould  decline  thofe  Ends : 
That  by  the  Ordinance,  or  Votes  of  Non- Adref- 
fes,  January  1648.  they  allured  the  Kingdom, 
that,  though  they  had  laid  the  King  afide,  they 
would  govern  by  the  Laws ,  and  not  in- 
terrupt the    Courfe  of  Juftice  in  the  ordinary 

Courts. The  Conftitution  of  the  High  Court 

of  Juftice  therefore  was*  a  Breach  of  that  publick 
Faith  of  the  Parliament,  exhibited  and  pledged 
in  their  Declarations  and  Votes  to  the  Freemen 
of  England. 

He  did  infill  therefore,  and  affirm  for  Law, 
and  claim  as  his  Right,  1 .  That  the  Act  being 
defective  by  which  this  Court  was  conftituted, 
they  had  no  Power  over  him,  or  to  prefs  him  to 
a  further  Anfwer.  2.  That  by  Virtue  of  Magna 
Charta,  the  Petition  of  Right,  the  faid  Remon- 
ftrances and  Declarations  of  Parliament,  he 
ought  not  to  be  proceeded  againft  by  this  Court, 
but  in  an  ordinary  Court  of  Juftice,  and  be 
tried  by  his  Peers. 

He  alfo  put  in  a  fecond  and  a  third  Anfwer, 


,   ought  to  be 
"e  tried  by  his 


Pleads  to 

theirfurij- 

diBion. 


conftituted,  yet  they  were  no  more  than  Com- 
miftioners  of  Oyer  and  Terminer,  and  ought  to 
try  him  by  a  Jury ;  and  at  his  Hearing  repeat- 
ed and  enforced  all  that  he  had  infilled  on  in  his 
feveral  Anfwers. 

In  his  Arguments  at  the  Bar,  he  obferves,  Tnfijts  that 
that  Magna  Charta  was  but  a  Confirmation,  or  h  Magna 
Reftitution  of  the  Common  Law  •,  that  it  had  Chf rta  h,e. 
been  thirty  Times  confirmed  ;  that  Hubert 
Burgh,  in  the  Reign  of  Henry  III.  was  con- Peers. 
demned  for  endeavouring  a  Reverfal  of  it;  and 
Hugh  Spencer,  in  the  Reign  of  Edward  II.  for 
advifing  the  making  a  Breach  in  it  •,  and  in  the 
Reign  of  Edward  III.  it  was  enacted,  That  if 
any  Statute  mould  be  made  contrary  to  it,  it 
mould  be  void. 

And  by  this  Great  Charter  it  was  granted, 
TJoat  no  Freeman  fhould  be  taken,  imprifoned,  or 
condemned,  but  by  lawful  Judgment  of  his  Peers. 

That  the  Ordinance  for  eftablifhing  the  High 
Court  of  Juftice,  being  diametrically  oppofite 
to  the  Great  Charter,  was  of  no  Force  \  but  as 
the  Makers  of  this  Law  were  armed  with  Power, 
he  conferred  he  was  not  in  a  Condition  to  dif- 
pute  it  with  them,  and  therefore  proceeds  to  his 
fecond  Argument: 

Wherein  he  lhews,  that  their  Commifiion  re- 
fembled  that  in  the  Reign  of  King  Charles  I. 
which  i  filled  for  the  Trial  of  the  Subject  by  a 
Court-Martial,  againft  which  the  Petition  of 
^P.ight  was  particularly  levelled  •,  and  it  was 
granted  there  fhould  never  be  any  fuch  for  the  fu- 
ture. 2.  He  cbferved  that,  though  they  were 
called  Commiffioners  by  the  Act,  they  had  no 
Commifiion  but  the  Act  itfelf  •  whereas,  in  re- 
gard they  were  not  a  Court  of  Record,  they 
ought  to  have  had  Commiflions,  returnable  at  a 
certain  Day  in  fome  Court  of  Record,  where 
their  Proceedings  might  be  extant  and  vifible  ; 
and  if  the  Act  gave  them  a  Power  to  condemn 
and  execute  him,    yet,  he  obferved,  they  had 


importing 


That  though  the  Court  was 
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none  to  acquit  and  releafe  him  \  fo  that  if  they 
did  not  kill  him  by  the  Sword  of  Juftice,  he 
muft  be  left  in  worfe  Hands,  to  be  buried  alive 
in  Reftraint  and  Want,  which  was  againft  the 
Law  of  Nature  and  Nations,  and  particularly 
againft  the  Laws  of  this  Land. 

But  if  they  fhould  be  granted  to  be  a  Court, 
They  muft  acknowledge  they  were  a  Court  ex 
parte,  fet  up  to  ferve  a  particular  Purpofe,  to 
deprive  the  Subjects  of  their  Lives  and  Liber- 
ties, by  Ways  unknown  to  our  Laws;  that  as 
they  had  a  Power  over  the  Lives  and  Lands  of 
the  Subject,  it  was  abfolutely  necefiary  they 
fhould  be  a  Court  of  Record,  that  the  State 
might  know  what  was  become  of  the  Matter  in 
IfTue,  and  of  the  Perfon  put  upon  his  Trial ; 
and  that  the  Subject,  if  he  was  acquitted,  might 
at  all  Times  refort  to  the  Record,  if  he  fhould 
be  queftioned  again  for  the  fame  Fact  in  any 
other  Court. 

Another  Exception  he  made  to  the  Act  was, 
that  it  was  made  for  the  Punifhment  of  Perfons 
that  had  committed  certain  Facts  before  the  Act 
was  made,  and  who  could  not  have  beenpunifh- 
ed  by  any  Law  in  being  at  the  Time  of  the  Fact 
committed ;  and  that  it  was  not  correcting  the 
Fault,  but  the  Deftruction  of  the  Perfon,  which 
was  manifeftly  defigned  by  fuch  Claufes  of  Re- 
trofpection,  as  it  appeared  in  the  Lord  Straf- 
ford* %  Cafe  ;  and  he  begged  leave  to  fay,  that 
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the  Aft  might  rather  be  termed  a  Snare  than  a 
Law,  and  looked  more- like  a  Warrant  for  an 
Arbitrary  Execution,  than  an  Authority  to  fup- 
port  a  Judicial  and  Legal  Proceeding  or  Trial. 

Another  Exception  he  made,  was,  that  the 
Oath  taken  by  the  Commiffioners,  was  not  an 
equal  Oath  to  adminifter  Juftjce  impartially i 
between  the  State  and  the  Subject,  or  taken  as 
it  ought  to  be  in  open  Court;  that  inftead  of 
being  tried  by  fworn  Jurors,  and  adjudged  by 
fworn  Juftices  •,  he  and  all  who  fell  into  his 
unhappy  Circumftances,  were  to  be  tried  by 
their  fworn  Enemies,  from  whom  little  Juftice 
was  to  be  expected. 

He  infifted  farther,  that  if  their  Authority 
was  admitted  to  be  Legal,  yet  he  ought  to  be 
tried  by  a  Jury ;  for  the  Aft  which  eftablifhed 
the  High  Court  of  Jnftice,  did  not  prohibit 
their  trying  him  by  a  Jury,  as  Magna  Charta, 
and  the  Statutes  made  in  Confirmation  of  it,  re- 
quired ;  and  if  they  were  at  Liberty  to  try  him 
by  a  Jury ;  then  he  ought  to  have  a  Trial  by  a 
Jury,  fince  Magna  Charta  and  the  reft  of  the  Sta- 
tutes, which  required  that  every  Man  mould  be 
tried  by  his  Peers,  were  ftill  in  Force :  If  the 
Aft  for  erecting  their  Court  of  Juftice  intended 
to  enervate  the  force  of  thofe  Laws,  it  would 
have  repealed  them,  or  at  leaft  have  impowered 
them  to  proceed  in  this  unufual  Way  (non  ob- 
fiante)  notwithstanding  the  laid  Statutes ;  or  at 
leaft  have  declared  they  were  to  aft  in  that  man- 
ner, pro  hac  vice ;  and  that  it  fhould  not  be  made 
a  Precedent,  (as  they  had  enacted  in  the  Lord 
Strafford's  Cafe.) 

That  it  was  his  Right  to  be  tryed  by  a  Jury, 
and  if  they  proceeded  otherwife,  if  Law  was  not 
out  of  Fafhion,  they  would  but  weave  Penelope's 
Webb,  and  one  Day's  Judgment  be  unravelled 
by  the  next  Day's  Writ  of  Error,  or  a  Rever- 
fal  in  Parliament;  but  After-games  for  Life 
were  dangerous,  and  he  thought  himfelf  oblig- 
ed in  Duty  to  his  Country,  as  well  as  for  his  own 
Prefervation,  not  to  fubmit  to  this  manner  of 
Trial,  left  in  him  a  Precedent  mould  be  made 
for  the  Deftruftion  of  his  fellow  Subjefts. 

That  the  Aft  or  Ordinance  for  conftituting 
this  Court,  authorized  them  to  proceed  to  Trial, 
Condemnation,  Execution,  &c.  but  they  were 
not  reftrained  as  to  the  Manner  of  their  Proceed- 
ings to  Trial,  exclufively  of  a  Trial  per  pares  j 
but  the  Manner  of  Trial,  as  well  as  the  Judgment 
and  Execution,  was  left  to  them,  or  the  Major 
Part  of  them,  and  if  they  thought  fit,  they 
might  proceed  by  Prefentment  and  Jury. 

But  if  when  they  lawfully  might  by  their 
own  Law  (he  urged  it  ad  hominem)  try  him 
by  a  Jury,  and  would  not,  then  they  muft  par- 
don him,  if  he  averred  that  they  took  from  him, 
and  in  him  from  all  the  Commonalty  in  Eng- 
land, three  Grand  Priviledges;  and  firft,  the  Be- 
nefit of  his  Challenges,  for  he  might  challenge 
thirty-five  Jurors  peremptorily,  and  challenge 
for  Caufe  without  number  •  and  if  this  Benefit 
were  allowed  him  here,  he  could  challenge 
every  one  of  the  Bench  for  Caufe,  without  in- 
filling on  his  peremptory  Challenges. 

Here  Commiffioner  Keble  told  him,  that  the 
Statutes  and  Cafes  he  cited  were  now  out  of 
"Date. 

Then  the  Colonel  went  on,  and  faid,  a  fe- 
cond  Benefit  they  deprived  hiti)  of,  was,  a  Tri- 


al  per  pares  (by  his  Peers),  and  of  feeing  and  1^50. 
crofs-examining  the  Witneffes*  produced  againft  2  C;ir'  *" 
him,  which  ought  to  be  by  Law  viva  -voce.  v^~v~v"/ 
Thirdly  and  Laftly,  they  took  from  him  the 
Right  and  Priviledge  of  a  fair  Verdict :  A  Ver- 
dift  was  the  Senfe  and  Opinion  of  all  the  Ju- 
rors, and  one  knowing  and  Confcientious  Man, 
might  preferve  an  innocent  Man,  whom  eleven 
ignorant  or  carelefs  Men  would  deftroy  ;  where- 
as the  Sentence  of  this  Court  was  determined 
by  a  Majority  of  Voices,  fome  of  them  influ- 
enced probably  by  the  Opinions  of  others,, 
which  was  the  great  Evil  complained  of  in  the 
Court  of  Star-chamber,  in  the  preceding  Reign  ; 
and  certainly  was  a  very  great  Evil,  efpecially 
in  Cafes  of  Life. 

That  a  Verdift  by  a  Jury,  alfo,  was  to  be  given 
immediately  before  they  had  any  Refrefhment, 
or  had  an  Opportunity  of  converfing  with  any 
one  that  might  influence  or  biafs  them  :  But  this 
Court,  that  heard  the  Evidence  to-Day,  might 
at  any  time  (before  the  29th  of  September)  give 
their  Sentence;  and  in  the  mean  Time  how- 
much  their  own  A  ffairs  might  put  the  Evidence 
for  him  out  of  their  Heads,  and  how  much  the 
State's  Power  might  put  his  Safety  out  of  their 
Hearts,  he  had  juft  Caufe  to  fufpeft  ;  but,  he 
was  refolved  not  to  be  in  love  with  that  Life, 
which  the  Common  Law  could  not  proteel ;  he  had 
rather  die  the  Law's  Martyr,  than  live  the  State's 
Slave. 

To  which  the  Attorney  General  Prideaux,  re-  JJbort  re- 
plied, that  the  Court  was  not  at  leifure  to  take  pty  *°  his 
notice  of  his  Law  Cafes  •  but  obferved,  that  by  defence- 
his  Conkffion  he  had  an  Affection  to  act  againft 
the  State,  though  nothing  was  acted*  which  was 
Treafon  fufficient  to  convict  him,  and  for  that 
Affection  he  deferved  Death. 

Whereupon  the  Court  pronounced  Sentence,  ^he  Co"rt 
that  he  fhouki  be  hanged,  drawn,  and  quartered  JJJ^J 
as  a  Traitor  ;  but  on  his  Petition  to  the  Faplia-  tmons\avi 
ment,  an  Ordinance  was  made  to  change  the  condemn 
Senten&e,  and  that  he  fhould  be  beheaded.  *'«• 

The  Colonel  being  brought  to  the  Scaffold  Hit  Speech 
erected  on  Tower- Hill,  on  the  zzd  of  Augujl,  dnd  Beba-i 
faid  when  he  faw  the  Block,  I  hope  there  is  no  " 
more  but  this  Block  between  me  and  Heaven :  Hav- 
ing been  fome  time  upon  the  Scaffold,  he  ad- 
dreffed  himfelf  to  the  People,  and  faid  :  "  Your 
"  Bufinefs  here  this  Day,  is  to  fee  a  fad  Spec- 
"  tacle,  a  Man,  brought  in  a  Moment  to  be 
"  cut  off  in  the  Prime  of  his  Years ;  taken  from 
"  farther  Opportunity  of  doing  fervice  to  him- 
"  felf,  his  Friends,  his  Country,  or  his  God : 
"  This  feldom  happens  but  for  very  great  Caufe ; 
"  and  though  truly,  if  my  general  Courfe  of 
"  Life  were  enquired  into,  I  might  modeftly 
"  fay,  there  would  be  found  fuch  a  Degree  of 
"  moral  Honefty,  as  fome  might  be  forward 
"  to  expoftulate  why  this,  great  Judgment  is  be- 
"  fallen  me?  But  know  I  am  able  to  give  them, 
"  and  my  felf  an  Anfwer ;  and  out  of  this  Breaft 
to  give  a  better  Account  of  my  Judgment 
and  Execution,  than  my  Judges  themfelves, 
or  you  can  do.  It  is  God's  juft  Difpleafure 
to  mc  for  my  Sins  long  unrepented  of;  ma- 
ny Judgments  withftood,  and  Mercies  flight- 
ed 3  therefore  doth  my  gracious  Father  chaf- 
tife  me  with  this  Correction,  that  he  may  not 
lofe  me  :  And  pray  affift  me  with  your  Pray- 
ers, that  this  Rod  be  not  fruitlefs :,  but,  when 
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i«jo.  "  under  his  Rod  I  have  laid  down  my  Life, 
2  Car.  i,  »  J  may  ^  comforted  by  his  Staff,  and  re- 
°'~v"vj  "  ceived  into  Glory. 

"  I  am  very  confident,  by  what  I  have  heard 
**  fince  my  Sentence,  there  are  more  Excepti- 
"  ons  made  againft  the  Proceedings  than  ever  I 
"  made  :  My  Triers  had  a  Law,  and  the  Vali- 
"  dity  of  that  Law  is  not  now  to  be  difputed 
"  by  me.  My  Accufers,  or  rather  Betrayers,  I 
"  pity,  and  am  forry  for  them  •,  they  havecom- 
"  mitted  Judas's  Crime  •,  I  wifh  and  pray  for 
"  them  with  St.  Peter's  Tear's  -,  but  wifh  they 
"  may  be  taken  up,  before  they  have  drunk 
4'  more  Blood  of  Chriftian  Men. 

"  There  have  been  feveral  Addreffes  made 
"  for  Mercy,  and  I  fhall  impute  the  Obftruc- 
"  tions  to  nothing  more  than  my  own  Sins ; 
"  and  feeing  God  fees  it  fit  (I  having  notglo- 
"  rified  him  in  my  Life)  I  fhall  do  it  in  my 
"  Death,  I  am  content.  In  the  Face  of  God  I 
"  profefs,  I  have  no  particular  Malice  to  any 
"  one  of  the  State  or  Parliament :  For  theCaufe 
"  in  which  I  had  a  great  while  lfrove,  I  muff 
"  fay  my  Engagements  and  Purfuance  of  it, 
"  hath  laid  no  Scruple  on  my  Confcience :  It 
"  was  upon  Principles  of  Law,  of  which  I  am 
"  a  Profeffor,  and  upon  Principles  of  Religion, 
*'  my  Judgment  rectified,  and  my  Confcience 
"  fatisfied,  that  I  have  purfued  thefe  ways ;  for 
"  which  I  blefs  God  1  have  no  Blacknefs  on 
"  my  Confcience,  nor  have  I  put  this  into  the 
"  Bead-roll  of  my  Sins. 

"  I  prefume  not  to  decide  Controversies  •,  I 
"  defire  God  to  glorify  himfelf  in  profpering 
"  that  Side  that  hath  Right  in  it,  and  that  you 
"  may  enjoy  Peace  and  Plenty  here,  when  I 
"  fhall  enjoy  my  God. 

"  In  my  Converfation  in  the  World,  I  do 
"  not  know  where  I  have  an  Enemy  with  Caufe, 
"  or  that  there  is  a  Perfon  who  has  injured  me, 
"  that  I  do  not  as  freely  forgive  as  if  I  had 
"  named  them  ;  yea,  I  forgive  all  the  World, 
"  as  I  defire  my  heavenly  Father,  for  Cbrift's 
"  fake,    to  forgive  me. 

"The  Bufinefs  of  Death  is  a  fad  Sentence  in 
"  itfelf,  if  Men  confult  with  Flefh  and  Blood: 
"  But,  truly,  without  boafting  I  fay  it,  or  if  I 
"  do  boaft,  it  is  in  the  Lord-,  I  have  not  to 
"  this  Minute  had  one  Confutation  with  Flefh, 
"  about  the  Blow  of  the  Axe,  or  one  Thought 
"  of  it,  more  than  as  my  Pafs-port  to  Glory . 

"  I  take  it  as  an  Honour,  and  I  owe  a  Thank- 
««  fulnefs  to  thofe  under  whofe  Power  I  am,  that 
««  they  have  fent  me  hither  to  a  Place,  how- 
"  ever  of  Punifhment,  yet  of  fome  Honour, 
"  to  die  a  Death  fomewhat  worthy  of  my 
"  Blood. 

"  I  defire  of  God,  that  thofe  Gentlemen  in 
"  that  fad  Bead-roll,  to  be  tried  by  the  High 
"  Court  of  Juftice,  that  they  may  find  that  real- 
•  "  ly  there,  which  is  nominal  in  the  Act,  An 
"  High  Court  of  Juftice,  or  a  Court  of  High 
«'  Juftice-,  High  in  its  Righteoufnefs,  not  in  its 
"  Severity  •,  no  more  clouded  with  the  Teftimo- 
"  ny  of  Folks  that  fell  Blood  for  Gain:  Father 
"  forgive  them,  and  I  forgive  them,  as  I 'defire 
"  thee  to  forgive  me. 

"  I  defire  you  now  to  pray  for  me,  and  not 
"  give  over  Praying  until  my  laft  Moment ; 
"  that  as  I  have  a  very  great  Load  of  Sins,  fo 
"  I  may  have  the  Wings  of  your  Prayers  af- 


"  filling  thofe  Angels  that  fhall  convey  my     i6j°. 

"  Soul  to  Heaven  :  And  I  doubt  not  but  I  fhall  2  Car  2- 

"  there  fee  my  bleffed  Saviour,  and  my  gallant 

"  Mafter  the  King  of  England,    and  another 

"  Mafter  I  much  honour,  my  Lord  Capel;  and 

"  that  I  fhall  with  them,  and  all  Saints,  rejoice 

"  for  ever  more." 

Then  having  prayed  a  Quarter  of  an  Hour,  he 
turned  himfelf  again  to  the  People  and  f aid, 

"  One  thing  more  I  defire  to  be  clear  in  : 
"  There  lies  a  common  Imputation  on  the  Ca- 
"  valiers,  that  they  are  Papifts,  and  under  that 
"  Name  we  are  made  odious  to  thofe  of  a  con- 
"  trary  Opinion:  I  am  not  a  Papiji,  but  re- 
"  nounce  the  Pope  with  all  his  Dependencies. 
"  When  the  Diffractions  in  Religion  firft  fprung 
"  up,  I  might  have  been  thought  apt  to  turn 
"  off  from  this  Church  to  the  Romifh  ;  but  was 
"  abfolutely  unfatisfied  in  their  Doctrine  in 
"  point  of  Faith,  and  very  much  as  to  their 
"  Difcipline.  The  Religion  I  profefs,  is  that 
"  which  paffeth  under  the  Name  of  Proteftant, 
"  though  that  be  rather  a  Name  of  Deftinction 
"  than  properly  effential  to  Religion :  But  that 
"  Religion  founded  in  the  Reformation,  purg- 
"  ed  from  all  the  Errors  of  Rome,  in  the  Reign 
"  of  Edward  VI.  practifed  in  the  Reign  of 
"  Queen  Elizabeth,  King  James,  and  King 
"  Charles,  that  bleffed  Prince  deceafed ;  that 
"  Religion,  before  it  was  defaced,  I  am  of, 
"  which  I  take  to  be  Cbrift's  Catholick,  though 

"  not  the  Roman  Catholick  Religion." . 

Then  turning  to  the  Executioner,  he  faid*  "  I 
"  have  no  Reafon  to  quarrel  with  thee  •,  thou  art 
"  not  the  Hand  that  throws  the  Stone  :  I  am 
"  not  of  fuch  Eftate  to  be  liberal,  but  here  is 
"  three  Pounds  for  thee,  which  is  all  I  have : 
And  having  undreffed  himfelf  for  the  Block, 
and  prayed  again,  he  faid,  "  there  is  none  that 
"  looks  on  me,  though  many  Faces,  and  per- 
"  haps  different  from  me  in  Opinion  and  Prac- 
"  tice,  but  hath  fomething  of  Pity  in  it*  and 
"  may  that  Mercy  that  is  in  your  Hearts  fall 
"  into  your  own  Bofoms  when  you  have  need 
"  of  it ;  and  may  you  never  find  fuch  a  Block 
"  of  Sin,  to  ftand  in  the  Way  of  your  Mercy, 
"  as  I  have  met  with." 

Then  having  faluted  and  taken  leave  of  his 
Friends,  he  ordered  the  Executioner,  when  he 
faid,  Lord  Jefus  receive  me,  to  do  his  Office  -, 
after  which  he  fubmitted  to  the  Block,  and  his 
Head  was  fevered  from  his  Body  at  one  Blow. 

In  thefe  Proceedings  againft  Colonel  Andrewe,  Remarks 
we  find  the  Ufurpers  guilty  of  all  thofe  arbi-  onGi.An- 
trary  Practices  they  complained  of  in  the  pre-  drewe'* 
ceding  Reign,  and  made  a  Colour  for  their 
Rebellion,  as  the  Colonel,,  fhews  at  large  in 
his  Defence ;  nay,  that  they  were  guilty  of 
much  greater  Oppreffions,  governed  much  more 
arbitrarily,  and  with  lefs  Regard  to  the  Laws 
and  Conftitution  of  the  Kingdom,  than  any 
King  had  ever  done :  Magna  Chart  a  and  the 
Laws  made  for  the  Confirmation  of  it,  and  of 
the  Subject's  Liberties,  and  the  Breach  whereof 
were  fo  loudly  complained  of  by  thofe  pretend- 
ed Patriots,  before  the  War,  were  now  laugh- 
ed at,  and  become  the  Jeft  and  Scorn  of  the 
Ufurpers  :  So  little  were  the  People  bettered  by 
depofing  and  murdering  their  Lawful  Sove- 
reigns ! 

But 
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But  what  is  ftill  more  to  be  lamented  is,  that 
fuch  were  the  DiftrefTes  of  tjie  opprefTed  Cava- 
liers, that  fome  of  them,  unable  to  fuftain  the 
"Weight  of  their  Misfortunes,  became  Spies  for 
the  Rebels,  drew  in  and  betrayed  their  beft 
Friends,  in  order  to  fave  themfeives  or  their 
Eftates,  from  the  Jaws  of  thofe  devouring  Ty- 
rants and  OpprefTors,  that  now  ruled  the  Kingdom 


with  a  Rod  of  Iron  :  All  Converfation  was  become     165°- 
unfafe  •  no  Man  knew  whom  to  truft,  even  un-  *  ^ar_s 
der  Oaths  of  Secrecy  •  and  very  often  were  thofe  {-//^: 
fufpected  of  Treachery  that  leaft  deferved  it ;  as 
we  find  here,  fome  of  thofe  very  Men  were  put 
to  Death  for  the  fame  Confpiracy,  that  the  CoJc- 
nel  fufpected  had  drawn  him  into  it  with  a  De- 
fign  to  betray  him. 


car1  *  The  Trial  0f  Christopher  Lovfe  Clerk,  before  a  pre-, 
tended  High  Court  of  Juftice,  in  Wejiminjier-Hatl,  for  v 
High-Treafon  the  20th  of  June,  165 1.  3  Car.  II. 
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*fheCharget  f  m  i  H  E  Charge  which  Prideaux,  the  Attorney  j 
Impeach-  J^  General,  exhibited  on  the  Behalf  of  the  J 
Keepers  of  the  Liberties  of  England,  fet  forth, 
that  the  faid  Chriftopher  Love,  and  his  Accom- 
plices, had  traiteroufly  confpired  and  endeavour- 
ed to  raife  Forces  againft  the  Government,  fince 
it  had  been  fettled  in  a  Commonwealth  and  free 
State,  without  a  King  and  Houfe  of  Lords ; 
and,  in  order  to  fubvert  the  fame,  had,  fince 
the  Death  of  Charles  Stuart,  the  late  King, 
(who,  for  his  notorious  Treafons,  Tyrannies, 
and  Murders,  was  juftly  condemned  and  exe- 
cuted,) traiteroufly  endeavoured  to  promote  and 
advance  Charles  Stuart,  his  eldeft  Son,  to  the 
Throne ;  that  he  had  alfo  invited  the  Scots  to 
invade  this  Commonwealth,  and  abetted,  aided, 
and  affifted  them  with  Money  and  Arms  ;  as 
he  had  alfo  'Titus,  Majfey,  and  other  Traitors,  in 
Confederacy  with  the  Scots,  againft  the  Peace  of 
the  Commonwealth,  Free-Eftate,  Parliament, 
and  People  of  England,  and  in  Contempt  of 
their  Laws,  lie.  for  which  the  faid  Attorney, 
on  Behalf  of  the  Keepers  of  the  Liberties  of 
ILngland,  did  impeach  the  faid  Chriftopher  Love 
as  a  Traitor  and  publick  Enemy,  praying  he 
might  be  brought  to  Trial,    Judgment,  &?c. 

The  Prifoner  being  arraigned,  infifted  ftrenu- 
oufly,  that  he  might  have  Counfel,  to  advife 
with  him  concerning  the  Legality  of  the  Charge, 
before  he  pleaded*  but  this  being  refufed,  he 
pleaded  Not  Guilty  :  After  which  the  Evidence 
was  produced  againft  him. 

The  WitnefTes  abundantly  proved,  and  Love 
himfelf  afterwards  confefifed,  that  he  had  been 
engaged  in  a  Treaty  with  the  King,  and  with 
the  Scots,  to  reftore  his  Majefty,  upon  Condi- 
tion he  would  eftablifh  Prefbytery,  facrifice  all 
his  Cavalier  Friends,  and  extirpate  Epifcopa- 
cy ;  and  that  Love,  and  his  Accomplices,  had 
actually  raifed  Money  to  enable  Colonel  Titus  to 
negotiate  a  Treaty  in  the  Ifle  ofjerfey  and  at 
Breda  with  the  King;  and  for  the  Relief  of 
Colonel  Majfey  and  the  Scots,  who  were  taken 
Prifoners  by  Cromwell,  at  the  Battle  of  Dunbar, 
in  Scotland  ;  and  that  they  had  often  prayed  and 
fafted  for  the  Succefs  of  the  Englifh  and  Scots 
Prefbyterians  againft  the  prefent  Powers.  Nay, 
it  appeared  that  they  had  applied  to  the  Queen 
Dowager,  to  perfuade  her  Son,  King  Charles  II. 
to  abandon  the  Church  of  England  and  the  Ca- 
valiers, and  eftablifh  Presbytery ;  and  upon 
thefe  Terms,   they  promifed  to  endeavour  the 
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Ruin  of  the  prefent  Powers,    and  to   become 
good  Royalifts. 

Mr.  Love,  in  his  Defence,  obferved,  that  Love'i 
there  were  many  Things  laid  to  his  Charge  Defence. 
which  were  faid  to  be  done  before  the  Com- 
mencement of  the  Act*  on  which  he  was  profe- 
cuted:  That  he  was  charged  with  fome  Things 
which  he  knew  not,  and  with  fome  that  he  did 
not,  as  the  raifing  Infurrections  and  Rebellions  ; 
and  declared,  he  never  held  Correfpondence  with 
the  late  King's  Son,  the  Queen,  or  their  Mini- 
fters,  or  with  any  of  the  Scotijh  Nation,  or  ever 
defired  or  directed  any  Man  to  do  fo ;  but  con- 
ferred, however,  the  reading  over  a  Commif- 
fion,  and  feveral  Letters  and  Papers  at  his 
Houfe,  in  order  to  a  Treaty  with  King 
Charles  II. 

He  objected  alfo,  that  there  had  been  but 
one  Witnefs  to  any  one  Fact  ;  and  that  the  Wit- 
nefTes were  incompetent,  having  confefTed  them- 
feives guilty  of  Treafon  :  He  acknowledged,  he 
had  been  prefent  at  fuch  Confultations  as  we're 
mentioned,  but  faid,  he  was  always  againft  giv- 
ing a  Commiffion  to  any  Perfons  to  treat  with 
the  King  ;  however,  if  it  was  true,  that  he  was 
concerned  in  fending  Colonel  Titus  to  King 
Charles,  this  was  laid  Co  be  done  in  the  the  Year 
1649.  which  was  before  the  Act  was  made  that 
made  it  Treafon  to  treat  with  Charles  Stuart  -, 
and  though  it  was  enacted,  that  it  fhould  be 
Treafon  to  fend  Money,  Horfes,  or  Arms  into 
Scotland,  the  moving  others  to  do  this,  he  heldj 
was  not  Treafon ;  and  if  it  was  proved,  that 
Money  was  brought  to  his  Houfe  for  thefe  Pur- 
pofes,  it  did  not  follow,  that  he  was  concerned 
in  conveying  it,  either  to  the  Agents  employed 
to  treat  with  Charles  Stuart,  or  to  the  Scots.  . 

He  faid,  he  was  unwilling  to  confefs  any  thing, 
before  he  faw  the  WitnefTes  Face  to  Face ;  for, 
fhould  his  Confeflion  have  amounted  to  Treafon 
by  their  Law,  they  might  have  hanged  him,  and  fo 
he  fhould  have  been  guilty  of  his  own  Death  $  but 
now  he  did  confefs,  there  had  been  feveral  Meet- 
ings at  his  Houfe,  and  that  he  was  prefent  at  the 
reading  of  the  Commiffion  above-mentioned, 
and  of  feveral  Letters  relating  to  the  Scots ;  but 
he  did  not  give  his  Confent  to  the  Commiffion, 
or  know  the  Danger  of  it ;  and  he  was  advifed, 
that  his  being  prefent  at  thefe  Confultations,  and 
concealing  of  them,  was  but  Mifprifion  of  Trea- 
fon, for  which  he  fubmitted  himfelf  to  their 
Mercy. 

P  p  p  Then 
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Then  he  folemnly  protefted,   he  was  no  Ma-  much  Blood  in  Scotland  -,  that  there  would  be  no     i<?cr 
lignant,  but  on  the  contrary,   had  engaged  ma-  I  living  in  Society,-  if  fuch  Incendiaries  were  not  ?  Car-  2 
ny  in  the  Parliament's  Quarrel  againft  the  King  •,    ' 
and  though  he  gave  but  little  to  the  War,    yet 
he  gave  his  All,  (Cloaths  and  Books  excepted.) 
When  he  was  Mafter  of  Arts  at  Oxford,  he  faid, 


The  Reply 
to  the  Pri- 
finer's  De- 
fence. 


he  was  the  firft  that  refufed  figning  the  Canons 
concerning  the  Common-Prayer,  for  which  he 
was  expelled*  that  in  1640  and  1641,  he  was 
imprifoned  at  Newcaftle  for  fpeaking  againft  the 
Errors  of  the  Liturgy  •,  and  was  the  firft  Mini- 
fter,  after  the  Wars  began,  that  was  apprehend- 
ed for  preaching  againft  the  King  :  That  he  was 
afterwards  complained  of  by  the  King's  Commif- 
fioners  at  Uxbridge,  for  a  Sermon  he  preached 
there  againft  the  Royalifts  -,  and  now  this  great 
Trouble  was  fallen  upon  hi  m  :  It  was  not  Death 
he  was  afraid  of,  but  was  concerned  that  he 
mould  receive  it  from  thofe  Hands  for  whom 
he  had  fuffered  fo  much,  with  whom  he  had 
been  engaged  in  the  fame  Quarrel,  and  joined 
in  the  fame  Covenant :  This  exceedingly  touched 
him. 

He  acknowledged,  he  was  defirous  that  the 
King  and  the  Scots  fhould  agree,  becaufe  he  be- 
lieved it  much  for  the  Intereft  of  their  Reli- 
gion, that  he  mould  not  join  with  the  Cavaliers 
and  Irijh  Rebels  •  that  fince  there  was  a  Claufe 
in  the  Covenant,  which  required  them  to  feek 
the  Union  and  Good  of  both  Nations,  and  fince 
the  Scots  had  declared  Charles  Stuart  their  King, 
he  believed  it  agreeable  to  their  Covenant  to  de- 
fire  an  Agreement  betwixt  them  ;  he  hoped  they 
would  not  hearken  to  any  politick  Suggeftions, 
as  if  it  would  not  be  for  the  Honour  or  Intereft 
of  the  State  to  fave  him  •  but  take  care  how  they 
brought  innocent  Blood  upon  them,  and  fo  com- 
mitted himfelf  to  God  and  their  Consciences. 

To  this  Defence  Mr.  Attorney  replied,  that 
Mr.  Love  had  confefTed  much  more  than  Mifpri- 
fion  of  Treafon ;  that  the  frequent  Repetition 
and  long  Concealment  of  thofe  treafonable  Con- 
ferences was  Treafon  •  and  he  thought  there  was 
very  little  Ingenuity  in  the  Prifoner's  Confeflion, 
which  he  did  not  make  till  the  Facts  were  plain- 
ly proved  upon  him  j  that  his  Imprecations,  cal- 
ling God  to  witnefs  he  never  wrote,  or  fent  a  Letter, 
or  lent  Money,  when  it  appeared  he  had  moved 
and  folicited  others  to  write  and  to  lend  Money, 
were  fhameful  Equivocations,  efpecially  in  a 
Minifter  of  the  Gofpel ;  but  all  the  College  of 
Jefuits  had  not  more  Shifts  and  Evafions  than 
thefe  Men  had  :  One  of  his  Brother-Preachers, 
he  obferved,  refufed  to  give  Evidence  againft 
Love,  becaufe  he  believed  the  Life  of  the  Prifoner 
■precious  in  God's  Sight }  which  (hewed,  they  thought 
the  Life  of  a  Traitor  more  precious  than  the  Com- 
monwealth ;  but  he  hoped  they  fhould  root  out 
thole  Opinions,  or  the  Men  that  held  them. 

That  Mr.  Love  had  been  guilty  of  the  higheft 
Ingratitude,  confpiring  the  Deftru£tion  of  that 
State  which  had  been  fo  exceeding  bountiful  to 
him  j  he  did  not  only  enjoy  his  Liberty  and  the 
Protection  of  the  Government,  but,  by  his  own 
Confeflion,  had  one  of  the  beft  Preferments  in 
London  conferred  upon  him  :  And  what  had  he  to 
do'  to  interpofe  and  difquiet  himfelf  about  the 
Adminiftration  of  the  Commonwealth  ?  That  he 
had  dared  to  charge  his  Blood  upon  the  Court, 
but  it  had  been  well  if  he  had  thought  of  Blood  ; 
before  he  had  been  inftrumental  in  fpilling  fo 


brought  to   Juftice  ;    that  he  hoped  the  Court  ^^^ 
would   confider   what  Juftice   was  due  to   the 
Commonwealth,  and  moved  they  would  appoint 
another  Day  for  the  Counfel  of  the  State  to  reply 
to  the  Prifoner's  Defence. 

Then  the  Prefident  obferved  to  Mr.  Love,  TheCourt 
how  zealous  he  had  been  for  reftoring  the  Prefiy-  r^a  on 
terian  Government  and  Difcipline,  and  faid,  he  the  Pri~ 
had  difplayed  his  Gift  of  Oratory  in  his  Defence  Jomr- % 
but  that  the  Orators  amongft  the  Heathens  were 
the  principal  Incendaries,     and  there  was  fcarce 
any  Herefies,  Murders,  Treafons,  or  any  other 
notorious  Villanies  perpetrated  in  Chriitendom, 
but  Priefts,  or  thofe  that  called  themfelves  Mi- 
nifters  of  Jefus  Chrifl,  had  a  considerable  Share 
in  them  ;    and  though  the  Prifoner  feemed  to 
value  himfelf  upon  his  Office,    he  would  have, 
him  know,    that  their  Office  of  adminiftering 
Juftice  was  fuperior  to  his,  who  only  taught  it, 
and  that  Judgment  and  Juftice  were  the  higheft 
Religion  in  the  World. 

The  Prifoner  being  brought  before  the  Court  j further 
again  the  27th  of  June,  the  Counfel  for  the  Rephtothe 
Commonwealth  made  a  further  Reply  to  the  Pr'/a>ler's 
Prifoner's  Defence :  And  as  to  his  Objection,  Defeme- 
that  the  Witneffes  againft  him  had  confefTed 
themfelves  guilty  of  the  fame  Crimes  they  ac- 
cufedhimof,  fuch  had  always  been  deemed  legal 
Witneffes  ;  They  acknowledged,  there  ought  to 
be  two  Witneffes  in  Treafon ;  but  in  a  Cafe  con- 
fifting  of  complicated  Facts,  and  a  Reiteration 
of  many  Actions,  it  was  not  neceffary  there 
fhould  be  two  Witneffes  to  every  Fad  :  But,  if 
there  was  one  Witnefs  to  one  Fact,  and  another 
to  another  Fact,  both  tending  to  the  Accomplifh- 
ment  of  the  fame  Species  of  Treafon,  thefe  were 
two  Witneffes,  as  the  Law  required :  So  when 
one  Witnefs  teftified,  he  was  prefent  at  Mr.  Love's 
at  the  reading  of  a  treafonable  Letter,  a  Second 
attefted  the  writing  of  it,  and  a  Third  the  fend- 
ing of  it,  though  they  fpoke  to  feveral  Parts  of 
the  Bufinefs,  yet  all  concurring  to  the  fame 
Treafon,  this  was  legal  Proof, 

That  though  Mr.  Love  had  objected,  that  the 
Evidence  of  Treafon  ought  to  be  as  clear  as  the 
Sun,  they  thought  it  difficult  to  meet  with  fuch 
Proof,  where  a  Plot  was  hatched  in  Darknefs, 
where  every  Thing  had  been  tranfacted  under  a 
Difguife :  Their  Meetings  and  Confultations  went 
under  the  Notion  of  Prayer  and  Fading,  and 
their  Contributions  to  foment  a  Rebellion  paf- 
fed  under  the  Name  of  Charitable  Ufes  ;  nor 
could  any  Place  be  more  obfcure  and  unfufpect- 
ed  than  Mr.  Love's  Floufe,  who  was  a  Minifter 
of  the  Gofpel,  and  had  been  fo  very  active  in  the 
Parliament's  Service,  that  he  had  urged  it  as 
Meritorious. 

As  to  his  Objection,  that  he  was  charged  with 
Crimes  committed  before  this  Court  was  erected, 
it  was  anfwered,  That  their  Commiffion  gave 
them  Cognizance  of  Crimes  committed  before 
and  fince  •,  and  it  was  never  made  an  Objection 
at  the  Aflizes,  that  the  Offences  were  committed 
before  the  Judges  received  their  Commiffions  ; 
nor  did  he  ftand  charged  with  any  Crime  before 
there  was  a  Law  made  for  the  Punifhment  of  it : 
For  even  on  the  30th  of  January,  1648.  an  Or- 
dinance paffed,  That  whoever  Jhould  proclaim, 
declare,    publifh,    or  any  way  promote   Charles 

Stuart, 
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i6ji.  Stuart,  or  any  other  Per/on  to  be  King,  or  chief 
3  Car.  z.  Magiflr  ate,  without  confent  of  Parliament, pould  be 
^"V^  adjudged  a  Traytor :  Againft  which  Mr.  Low  had 
highly  offended,  nor  was  there  any  Time  limited 
for^Profecution  by  that  Aft  :  That  another  Law 
was  made  indeed,  in  July  1649.  declaring  what 
Offences  fhould  be  Treafon  ;  by  a  Third,  that 
Court  was  conftituted,  and  it  was  declared  what 
Offences  they  were  to  take  Cognizance  off  ;  and 
by  a  Fourth,  all  Correfpondence  with  the  Scots 
was  made  Treafon  ;  againft  every  one  of  which, 
the  Evidence  had  fhewn  to  a  Demonftration  the 
Prifoner  had  offended:  That  Mr.  Love  was  not 
impeached  for  a  fimple  Omiffion  •,  he  had  ac- 
knowledged his  debating  thefe  Matters  ;  and 
though  he  pretended  to  abominate  fome  of  the 
Meafures  taken  by  his  Accomplices,  ft  ill  he  con- 
tinued amongft  them,  and  had  feveral  Meetings 
and  Confultations  with  them  at  his  own  Houfe, 
and  therefore  was  guilty  of  the  whole:  There 
were  no  acceffaries  in  Treafon. 

If  the  Prifoner  had  not  been  guilty  of  Actual 
Rebellion,  he  was  proved  to  be  guilty  of  fuch 
Facts  as  tended  to  Rebellion  ;  and  though  the 
Thing  was  not  accmplifhed,  it  was  neverthelefs 
Treafon  :  If  they  were  to  wait  till  a  Rebellion 
was  adually  raifed,  it  might  probably  be  too 
late  to  call  the  Confpirators  to  an  Account. 

As  to  his  taking  it  ill  of  the  State,  that  he 
mould  fuffer  by  them,  for  whom  he  had  done 
and  fuffered  fo  much,  he  thought  the  State  had 
moft  reafon  to  take  up  the  Complaint :  Had  a 
Cavalier,  a  profeffed  Enemy,  confpired  againft 
them,  they  might  have  borne  it  ^  but  that  Mr. 
Love,  who  had  preached  and  prayed  for  them, 
and  gone  along  with  them  ;  that  he,  who  lived 
like  a  petty  King  in  this  Commonwealth,  fhould 
confpire  againft  it,  was  a  high  Aggravation  of 
his  Crime  j  nor  could  it  be  thought  hard,  that 
he,  who  in  fuch  Circumftances  profecuted  the 
State,  fhould  be  profecuted  by  them. 

It  was  obferved  alfo,   that  fome  Paffages  in 
the  Prifoner's  Sermon  at  Uxbridge,   were  very 
applicable  to  the  prefent  Occafion,  particularly 
Zhe  Prifo  where  he  fays,  i"  have  ever  thought  that  too  much 
nets  Ran-  Mercy  towards  Malignants,  hath  made  more  De- 
cow  againft  nn^uenis  than  ever  Juftice  hath  done :  Mercy  fhould 

ifisretZtednoi  wekh    down    7¥ke :     In  God  they   are   hoth 
upon  him.   equal',  Why  Should  it  not  be  fo  in  Man  ?  The  fear- 
ing of  Offenders  hath  made  many  worfe,  few  or 
none  better:  To  them  that  have  Jhewed  no  Mercy, 
Ut   Judgment  be  pewed  without  Mercy :  Much 
Guilt  contracled,  much  innocent  Blood  fpilt,  -which 
muft  be  avenged  either  on  us,  or  by  us;  and  thofe 
who  lie  under  the  Guilt  of  much  innocent  Blood, 
are  not  meet  Perfons  to  be  at  Peace  with,  till  all 
the  Guilt  of  Blood  be  expiated,  either  by  the  Sword 
of  the  Law,  or  by  the  Law  of  the  Sword:  A  Peace 
can  never  be  fafe  or  jufi  till  then.     And  the  Coun- 
fel   for  the  State   concluded  with   demanding 
Judgment  againft  the  Prifoner,   who  thereupon 
<fhe  Prir0.  offered  a  Paper  of  Exceptions,    and  defired  he 
net  takes    might  have  Counfel  affigned  him  to  argue  them ; 
exceptions  anci  accordingly  Mr.  Maynard,  Mr.  Hale,  Mr. 
aar         Waller,  and  Mr.  Archer,    were  affigned  to  be 
arge'      of  the  Prifoner's  Counfel. 

The  Subftance  of  the  Exceptions  were,  that 
the  Impeachment  had  not  ftriclly  purfued  the 
Acts  of  Parliament  on  which  it  was  founded  •, 
that  the  Prifoner  was  charged   with  treafonable 


en- 
tenced  to  be 
beheaded 


Facts,  faid  to  be  done  fome  Years  before  fome     >6>T- 
of  the  Acts  pafled  ;  that  the  Witneffes  had  been  jS^A 
promifcd    Rewards,    and  threatened,  to  make 
them  give  Evidence  againft  him. 

Mr.  Archer  and  Mr.  Waller,  the  Prifoner's 
Counfel,  offering  to  argue  the  Exceptions,  the 
Court  would  not  fuffer  it,  becaufe  they  had  not 
taken  the  Engagement  •  and  Mr.  Hale  only 
was  fuffered  to  fpeak  to  them  :  But  there  ap- 
pearing very  little  in  the  Exceptions,  it  is  fuffi-  <f hey  are 
cient  to  fay  they  were  over- ruled.  Mr.  Attor-  over -ruled. 
ney  therefore  moving  again  for  Judgment,  the  &e  lfJ\ 
Prifoner  was  fentenced  to  be  beheaded. 

The  whole  Body  of  Prefbyterian  Fathers  ad- 
dreffed  the  Parliament  to  pardon  Love,  but 
could  obtain  no  more  than  a  Month's  Reprieve, 
and  he  was  executed  on  Tower-Hill  the  22d.  of 
Auguft  ;  when  he  declared  he  defired  the  King's 
Reftoration  on  no  other  Terms  than  the  Efta- 
blifhment  ofPreflytery,  which  was  now  in  Dan- 
ger of  being  fuppreffed  by  the  Independants.  A 
great  many  more  of  the  Prefbyterian  Preachers, 
in  London,  were  difcovered  to  be  in  a  Confederacy 
with  the  Scots  to  bring  in  the  King  at  this  Time ; 
but  it  was  not  thought  expedient  to  drive  the 
whole  Body  of  them  to  Defpair,  by  executing 
any  more  of  them,  now  the  Scots  were  in  Arms; 
left  by  joining  with  that  Nation,  and  the  Ca- 
valiers, their  new  erected  Commonwealth  fhould 
be  endangered  ;  for  at  this  very  Inftant  Advice 
came  to  London,  that  the  King  was  entered 
England  with  an  Army  of  Scots,  and  that  Crom- 
well was  fo  far  behind  him,  that  he  could  af- 
ford the  prefent  Powers  no  Protection :  How- 
ever they  were  foon  recovered  from  their  Con- 
fternation  by  the  Battle  the  King  loft  at  Wor- 
cefter,  the  3d  of  September  following. 

The  Ufurpers,  finding  that  the  People  were  Remarks 
no  longer  to  be  impofed  on  by  the  fpecious  Pre-  °"  Love'i 
fences  they  made  of  defending  their  Religious  ^r 
and  Civil  Rights  ;  that  they  were  fenfible,  Am- 
bition and  Avarice,  and  a  View  to  the  advan- 
cing their  private  Fortunes,  were  the  real  Mo- 
tives of  all  their  Actions  ;  that  they  were  en- 
deavouring to  eftablifh  an  arbitrary,  tyrannical 
Government,  inftead  of  vindicating  the  Sub- 
ject's Liberties  and  Properties  ;  did  not  think  it 
proper  to  commit  the  Fortune  of  their  State  Pri- 
soners to  Juries  according  to  the  antient  Laws ; 
but  when  they  determined  to  facrifice  any  Per- 
fon,  appointed  a  felect  Number  of  their  own 
Creatures,  Sharers  in  the  Plunder  of  the  Na- 
tion, to  judge,  or  rather  murder,  the  pretended 
Criminal  in  a  folemn  Manner. 

Love  would  never  have  been  convicted  by  a 
Jury  of  Citizens,  who  were  at  this  Time  as 
much  prejudiced  againft  the  Ufurpers,  as  ever 
they  had  been  againft  the  King ;  and  yet  it 
evident  they  were  fo  biggotted  to  their  Idol 
Prejbytery,  that  they  would  never,  have  admit- 
ted the  King  to  reign  over  them,  on  any  other 
Terms  than  thofe  of  eftablifhing  it,  and  difcard- 
ing  the  Cavaliers.  The  King  and  the  Royalifts 
therefore,  were  very  little  obliged  to  them  j 
when,  finding  themfelves  harraffed,  fcorned,  and 
derided  by  their  prefent  Mafters  the  Indepen- 
dants, they  would  have  made  the  King  their 
Tool,  to  have  eftablifhed  Presbytery,  and  fuf- 
fered him  to  have  enjoyed  the  Name  of  King, 
on  Condition  of  lodging  the  Sovereign  Power 
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in  their  Hands ;  fo  that  he  would  in  reality  have 

t**\r+5  ^een  no  more  tnan  tne*r  0^cer5  t(>  execute 
^^  what  they  were  pleafed  to  decree.  Thefe  were 
the  Favours  Love  and  his  Brethren  intended  to 
indulge  the  King  and  Nation  in  ^  for  which  nei- 
ther the  Church  or  the  Crown  feem  to  be  much 
obliged  to  them,  though  they  are  very  loud  in 
Crying  up  this  Kind  of  Loyalty. 

It  is  reported,  that  the  Interceflions  for  Love 
were  fo  powerful,  that  Cromwell  was  prevailed 
on  to  fpare  him  ;  but  the  Meffenger  who  carried 
the  Exprefs  from  Holland,  where  Cromwell  then 


was,  to  London,  falling  into  the  Hands  of  fome 
Cavaliers,  they  took  away  the  Papers  Cromwell 
had  written  in  Love's  behalf,  and  detained  the 
Meffenger  till  the  Execution  was  over  •,  obferv- 
ing  that  Love  had  been  the  moll  implacable  of 
all  the  late  King's  Enemies,  and  that  he  intend- 
ed nothing  more  by  the  Treaty  with  his  Majef- 
ty  King  Charles  II.  for  which  he  was  condemn- 
ed, than  to  re-eftablifh  his  own  Seel:  upon  the 
Ruins  of  the  Church  of  England,  and  the  Roy- 
alifts. 


?  Car.  2. 


ci1;  The  Trial  of  John  Gibbons,,    before  the  High  Court  of  ,gj;; 


Gibbons'* 
Trial. 


Juftice  in  Wejtminfter-Hall,  for  High-Treafon,  the  1 8  th 
of  July,    1 6  5 1 .     3  Car.  II. 
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The  Pri- 
foner 

infifls  on  a 
Trial  by 
Jury. 


The  Evi 
Aence. 


a%rr!H  E  Charge  was  the  fame  with  that  exhi- 

JL    bited  againft  Love,  viz.  that  the  Prifoner 

had  endeavoured  to  advance  Charles  Stuart  to 

the  Throne,  and  correfponded  with  the  Scots, 

who  were  preparing  to  invade  England. 

The  Prifoner  infilled  on  his  being  tried  by  a 
Jury  of  his  Neighbours,  according  to  the  anti- 
ent  fundamental  Laws ;  but  the  Court  told  him, 
the  State  had  prefcribed  another  Way  of  Trial, 
more  honourable  and  advantageous  to  him, 
which  he  mufl  fubmit  to. 

Major  Adams  depofed,  that  the  Prifoner  was 
prefent  at  a  Confultation,  for  endeavouring  an 
Agreement  between  the  King  and  the  Scots,  and 
drawing  up  a  Petition  to  the  King  ;  and  that 
there  were  fome  Letters  fent  to,  and  received 
from  Scotland,  which  the  Prifoner  was  privy  to  ; 
that  there  were  Letters  alfo  fent  to,  and  from 
the  King  and  his  Agents,  which  were  read  at 
Mr.  Love's.  Houfe  when  the  Prifoner  was  pre- 
fent ;  that  he  brought  a  rough  Draught  of  the 
Inftrudlions  to  one  of  their  Meetings,  which 
were  to  be  fent  to  Holland  for  treating  with  the 
King  ;  that  he  was  a  conflant  Man  at  the  Con- 
futations of  the  Malcotitents  in  London,  and 
particularly  was  prefent  at  Mr.  Love's,  when  a 
Letter  was  read  from  Ma/fey,  wherein  he  defin- 
ed that  Arms  and  Money  might  be  fent  down 
to  Scotland,  and  the  Company  agreed  to  fend 
him  three  or  four  hundred  Pounds. 

Major  Alford  depofed,  that  he  (the  Depo- 
nent) was  at  a  Confultation  at  the  Swan  at  Dow- 
gate- Hill,  when  Mr.  Titus,_  one  of  the  King's 
Agents,  was  prefent,  and  gave  them  an  Account 
of  the  good  Inclinations  of  the  King,  declaring 
he  was  willing  to  cafl  off  the  Cavaliers,  if  he 
could  be  allured  there  was  a  Party  in  England 
that  adhered  to  the  Covenant ;  and  that  a  Peti- 
tion to  his  Majefly  was  drawn  up,  and  fent 
over,  by  Titus ;  but  he  could  not  be  pofitive  the 
Prifoner  was  prefent. 

That  a  Commiflion  was  prepared  at  Mr. 
Love's  Houfe  for  the  Lord  Willoughby  and  o- 
thers,  and  Inftruftions  concerning  a  Treaty  be- 
tween the  King  and  the  Scots,  which  the  Prifo- 
ner and  the  Deponent  carried  down  to  Grave/end, 
and  delivered  to  Mr.  Ma/on  (a  Domeltick  of 
the  Lord  Percy's)  to  be  carried  over  to  Holland; 


that  the  Deponent  was  fent  over  to  Calais  by 
the  Confpirators,  and  brought  Papers  back  from 
thence,  which  were  read  at  Mr.  Love's  Houfe  ; 
and  the  Prifoner  was  prefent  at  the  reading  of 
fome  of  them. 

Mr.  Harvey  depofed,  that  Gibbons  informed 
him,  two  thoufand  Pounds  were  fent  down  to 
Scotland,  and  that  Majfey  was  to  land  with  For- 
ces in  the  Weft ;  that  many  of  the  Lord  Gene- 
ral's Soldiers  had  deferted,  and  that  a  Town  was 
to  be  delivered  up. 

Major  Hunting  ton  depofed,  that  Gibbons  firft 
acquainted  him  with  the  Confpiracy,  told  him 
he  might  hear  News  at  Mr.  Love's  Houfe,  and 
that  the  Prifoner  and  the  Deponent  were  pre- 
fent at  Mr.  Love's,    when   a  Paper  fent  from 

Taffey,  Graves,  and  Titus,  was  read. 

The  Counfel  for  the  State,  having  produced 
all  their  Evidence,  and  made  their  Obfervations 
upon  it,   the  Prifoner  defired  time  to  anfwer  it, 
and  was  allowed  till  the  23d.  Inflant'  when  ap- 
pearing before  the  Court  again,  he  told  them  he 
was  as  ill  provided  for  his  Defence  then,  as  he 
was  before ;  for  having  employed  one   to  take 
Notes  of  the  Charge   and  the  Evidence,    the 
Court  had  ordered  the  Notes  to  be  taken  away,  Me  Court 
and  deprived  him  of  all  Means  of  making  his  *tf"J^- 
Defence:  He  defired  therefore,  they  would  or-  ^'J^ut. 
der  his  Notes  to  be  delivered  him,  or  it  was  im- 
pofiible  he  fhould  offer  any  thing  material ;  but 
this  being  refufed,  he  only  obferved  in  general, 
that  the  Evidence  was  full  of  Contradictions ; 
that  the  Witnefles  were  not  fuch  as  the  Law  re- 
quired,   having  confeffed  themfelves  guilty  of 
the   Crimes  they  charged  him  with,  and  gave  He  makes 
their  Teflimony  againft   him,    either  through  a  general 
Fear  of  Death,  or  Hopes  of  Reward,  and  that  Defe"c" 
there  was  but  one  Witnefs  to  any  one  Fact ;  con- 
cluding with  Proteftations  of  his  Innocence,  which 
the  Court   giving  little  Credit   to,    Judgment 
was  pronounced,    That  the  /aid  John  Gibbons  Con&mnti 
Jhould.fuffer  Death  as  a  Traitor,  by   having  his  and  exe- 
Head  fevered  from  his  Body ;  and  he  was  execut- cuted- 
ed  accordingly. 

This  Gentleman  is  another    Inftance  of  the  Remarks 
Juftice  exercifed  by  thefe  Ufurpers  :  He  was  one  °" the  ?*** 
of  thofe  on  whom  they  were  determined  to  ex-  ™°f^l°~ 
ecute  their  Vengeance }  and  therefore,  denying 

him 
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i<5$i.  him  the  Privilege  of  a  Trial  by  a  Jury,  accord- 
3  Car,  2.  jng  to  the  antient  Laws  of  England ;  they  cut 
IS^**  him  off  by  a  packed  Affembly  of  their  Crea- 
tures, whom  they  denominated  a  High  Court  of 
Juftice  :  We  fee  them  alfo  taking  the  Prifoner's 
Notes  and  Materials  for  his  Defence,  and  they 
might  with  equal  Juftice  have  murdered  him, 
without  the  Formality  of  a  Trial. 


The  Reader,  no  doubt,  obferves  alfo,  from 
this  and  fome  former  Proceedings,   that  the  U- 
sfurpers  frequently  changed  the  manner  of  Exe-  <fhevpj. 
cution,  as  well  as  the  manner  of  Trial ;  and  that  nifljment 
inftead  of  hanging  and  quartering  Perfons,  con-  f°r  Ireafon 
demned  for  what  they  called  Treafon   againft  ^e$^£ 
their  Commonwealth,   they  were  content  fome- 
times  with  beheading  them. 


the  Ufur- 
pers. 


1652. 
4  Car    2. 

Faul  o- 
Dcr'slrial. 


The  Trial  of  Richard  Faulconer,  for  Perjury,  during 4{£j\ 
the  Ufurpation,  in  the  Upper-Bench,  as  it  was  then  K^rKJ 
called.     Pafch.  1652.   4.  Car.  II. 


Vhe  In-  T"1  ^  ^  Indictment  was  found  by  the  Grand 
diUment.  Jl  Jury  of  the  County  of  Middlefex,  and 
charges,  That  Richard  Faukoner,  late  of  Weft - 
bury,  in  the  County  of  Southampton,  Gent,  in- 
tending to  bring  the  Right  Honourable  William 
Lord  Craven,  Baron  of  Hamfted-Marjhal  in 
danger  of  his  Life,  and  of  the  Sequeftration  of 
his  Goods  and  Lands,  did,  on  the  ioth  of  Febru- 
ary, 1650.  ax  Whitehall,  intheParifh  of  St.  Mar- 
'tim  in  the  Fields,  in  the  County  of  Middlesex, 
before  Samuel  Moyer,  Efq-,  James  Ruf'el,  Efq; 
a  \  other  CommifTioners  for  compounding  with 
Delinquents,  and  managing  their  Eftates,  cor- 
ruptly, wilfully,  falfly,  and  malicioufly  take  his 
Corporal  Oath,  That  feveral  Officers,  about 
thirty  in  Number,  made  a  Petition  to  the  Scots 
Ki  tg  Charles  to  entertain  them  to  fight  for  him 
againft  the  Commonwealth  of  England,  by  the 
Name  of  barbarous  and  inhuman  Rebels,  either 
in  England  or  Scotland,  for  Recovery  of  his  juft 
Rights,  and  reinftating  him  in  his  Throne  j  and 
that  the  faid  Officers  deputed  him,  the  faid  Ri- 
chard Faukoner,  and  Colonel  Drury,  to  prefent  the 
faid  Petition  :  That  he,  the  faid  Faukoner,  drew 
up  the  faid  Petition  •,  and,  with  the  faid  Colonel 
Drury,  applied  to  the  Lord  Craven  to  give  it  to 
the  Queen  of  Bohemia,  to  prefent  to  the  faid 
King  of  Scots  ;  and  that  the  Lord  Craven  di- 
rected them  to  deliver  the  faid  Petition  to  the 
Queen  of  Bohemia  themfelves,  and  he  would 
fpeak  for  them  ;  and  that  the  Queen  of  Bohemia 
did  prefent  the  faid  Petition  ;  and  that  the  Lord 
Craven  afterwards  told  them,  they  fhould  re- 
ceive an  Anfwer  from  the  Queen  of  Bohemia  to 
their  Petition,  and  that  he  f  the  faid  Lord  Cra- 
ven) had  fpoken  to  the  Queen  of  Bohemia  in 
their  Behalf:  Whereas  the  whole  Narrative,  re- 
lating to  the  faid  Petition,  and  the  Delivery  of 
it  to  the  King  of  Scots,  was  falfe,  and  the  faid 
Richard  Faukoner  perjured,  &c.  The  Counfel 
for  the  Commonwealth  having  opened  the  Indict- 
ment, faid,  they  fhould  prove,  that  the  Oath 
which  Faukoner  had  taken  was  falfe,  and  that 
he  had  done  it  with  a  Defign  to  get  Money,  and 
that  the  Confequence  of  it  might  have  been 
the  Ruin  of  the  Lord  Craven,  of  his  Eftate, 
Fame,  and  Fortune  :  That  there  was  indeed  a 
Petition  delivered,  but  not  a  Petition  of  the  Te- 
nor Faukoner  had  fworn;  and  it  was  evident 
Faukoner  knew  the  Contrary. 

Then  the  Witneffes  were  called,   and  Proof 
having  been  firft  made,;  that  Faukoner  had  taken 


the  Oath  before  the  CommifTioners  for  Sequeftra- 
tions, 

Mr.  Horfnel  depofed,    that  the  Night  before  The  Etf- 
the  King  of  Scots  went  from  Breda,    Colonel  *we  a- 
Drury,  Captain  Brifcoe,  and  divers  others,  carried  ■SW7-f 
a  little  fhort  Petition  to  the  King,  to  put  him  ner. 
in  mind  of  a  former  Petition  they  had  delivered, 
praying  that  fome  Courfe  might  be  taken,  that 
their  Arrears,  which  they  owed  in  Town,  might 
be  paid,  or  their  Landlords,  where  they  lodged, 
would  be  Sufferers,  for  they  were  not  able  them- 
felves to  pay  them  ;   that  he  (the  DeponentJ  Let 
his  Hand  to  the  Petition,  and  was  in  the  Room 
when  Drury  and  Brifcoe  came  to  deliver  it  ;  but 
there  was  not  a  Word  in  the  Petition  that  relat- 
ed to  any  thing  but  the  Relief  of  their  prefent 
NecefTities  :  And  being  afked  by  the  Court,  if 
there  was  no  Mention  of  barbarous  and  inhuman 
Rebels,  he  anfwered,  There  was  nothing  of  that 
Nature  in  it. 

Captain  Brifcoe  alfo  depofed,  That  there  were 
divers  Gentlemen  in  great  Diftrefs  met  at  Co- 
lonel Drury's  Chamber,  at  the  Time  of  the 
Treaty  between  the  Scots  King  and  the  Com- 
mifTioners at  Breda,  and  they  agreed  to  prefer 
a  Petition  to  the  King,  which  was  drawn  at  Co- 
lonel Drury's  Chamber,  expreffing  their  NecefTi- 
ties, and  that  they  might  not  be  left  to  perifh, 
and  defiring  that  the  People  of  the  Town  might 
be  fatisfied  ;  but  that,  going  to  deliver  it,  they 
met  Secretary  Long,  who  told  them,  it  was  to 
no  purpofe,  for  there  was  no  Money  come  in. 
That  the  Petitioners,  having  notice  afterwards 
that  the  King  was  to  depart  from  Breda,  met 
together  again,  and  drew  a  fhort  Petition,  to 
put  the  King  in  mind  of  his  Promife  to  Secre- 
tary Long,  concerning  fatisfying  the  People  of 
the  Town,  and  the  Relief  of  the  Petitioners: 
Which  Paper  the  faid  Brifcoe  delivered  to  the 
Scots  King,  who  threw  it  on  the  Table,  at 
which  they  flood  amazed,  being  likely  to  be  left 
in  Diftrefs  }  but  the  Lord  Craven  ■  accidentally 
coming  in,  Brifco  faid  to  him,  Sir,  We  are  a 
Company  of  poor  diftreffed  Gentlemen,  likely 
to  be  left  here  in  Mifery;  (his  Lordfhip  fiid, 
Well ;)  and  the  next  Morning  the  Kino-  went 
away  without  giving  any  Relief  to  the  Petition- 
ers.  And  the  Court  demanding,  if  there  were 
any  fuch  Words  in  it  as  barbarous  and  inhuman 
Rebels,  he  anfwered,  he  read  it,  and  there 
was  no  fuch  Thing  in  it ;  the  whole  Scope 
of  it  being  to  relieve  their  NecefTities,  there 
Q^q  q  was 
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1652.     was  not  fo  much  as  any  Mention  of  the  Par- 
t^L^"  liament. 

Colonel  Drury  depofed  to  the  fame  Effect, 
adding,  That  Major  Faukoner  drew  the  Peti- 
tion himfelf  in  his  Son's  Paper-Book,  and  he 
had  the  Draught  ready  to  produce ;  (exhibiting 
the  Original  to  the  Court  at  the  fame  Time,  un- 
der Faulconer's  Hand ;)  in  which  Petition  they 
mewed  how  they  had  ferved  the  late  King,  and 
what  Neceflities  they  were  in  •,  that  they  gave 
this  Petition  to  Secretary  Long,  who  told  them, 
it  was  in  vain  to  deliver  it  to  the  King,  for  he 
had  not  a  Piftole  left :  That  they  followed  Secre- 
tary Long,  however,  and  folicited  him  for  three 
Weeks  together,  but  he  ftill  put  them  off";  where- 
upon they  drew  a  fhort  Petition,  the  Day  before 
the  King  went  from  Breda,  to  remind  the  King 
of  the  Promife  he  had  made  to  Secretary  Long, 
and  defiring  that  the  Inhabitants  of  Breda  might 
be  relieved,  or  they  would  be  undone :  That 
Brifcoe,  and  the  Deponent,  delivered  it  to  the 
King,  who  laid  it  on  the  Table ;  and  Lord  Cra- 
ven  coming  in  at  that  Inftant,  Captain  Brifcoe, 
who  had  trailed  a  Pike  under  his  Lordfhip,  told 
him  there  were  many  Gentlemen  ready  to  ftarve, 
and  defired  him  to  fpeak  a  favourable  Word  to 
the  Queen  of  Bohemia  for  them  5  but  the  next 
Morning  the  King  went  away,  and  nothing  was 
done  for  the  Petitioners. 

Then  the  firft  Petition  produced  by  Drury, 
of  Faulconer' %  own  Hand- writing,  was  read  in 
Court,  being  couched  in  thefe  Words  : 

*fhe  Pen-      May  it  pleafe  your  Majefby, 

vered  to     "  '  ■""I  H  E  great  Senfe  we  have  always  had 
King         "  of  your  Majefty 's  prefent  Condition, 

CharlesII.  tc  faxh  been  the  prime  Caufe  of  our  long  Si- 
read.  cc  ]ence .  but  now  our  Neceflities  are  grown  fo 
<c  great  and  infupportable,  that  we  are  enforced 
"  either  to  petition  or  perifh  ;  moll  humbly  de- 
"  firing  your  Majefty  to  take  into  your  Prince- 
"  ly  Confideration  their  Extremities,  who  have 
"  been  ever  ready  to  proftrate  their  Lives  in  your 
l\  Majefty's  Royal  Father's  Service  •,  nor  no  lefs 
«'  willing  and  ready  to  profecute  the  fame  in  what 
"  your  Majefty  fhall  command ;  moft  humbly 
h  petitioning  your  Royal  Order,  that  fome 
'**  Courfe  may  be  taken  for  our  prefent  Subfi- 
**  ftance,  that  our  future  Endeavours  may  not 
«'  be  buried  in  that  unavoidable  Calamity  which 
"  our  Loyalty  hath  reduced  us  unto, 

And  wejhall  cordially  pray  for  your  Majefty. 

Colonel  Drury  further  depofed,  that  he  dic- 
tated the  Petition  to  Faukoner,  who  wrote  it  at 
his  Chamber  ;  and  that  it  was  afterwards  written 
over  fair,  and  delivered  to  Secretary  Long,  and 
that  the  fecond  Petition  was  only  to  put  the  King 
in  mind  of  his  Promife.  And  being  afked  by 
the  Court,  whether  the  Words  barbarous  and  in- 
human Rebels  were  in  the  firft  Petition,  he  an- 
fwered,  That  Faukoner  moved  to  have  theWords, 
barbarous  and  inhuman  Rebels,  inferted,  but  was 
anfwered,  That  as  they  were  Soldiers  of  Fortune, 
it  was  uncivil  Language,  and  therefore  they 
would  not  give  way  to  it :  He  added,  that  Cap- 
tain Brifco  was  one  of  them  that  was  pitched  up- 
on to  deliver  the  firft  Petition,  on  account  of 
the  many  Wounds  he  had  received,  believing 
the  King  would  commiferate  their  Cafe  the  more  i 


and  the  Deponent  was  appointed  the  other,  be- 
caufe  he  was  known  to  the  Queen  of  Bohemia  :  4 
That  the  Lord  Craven  was  not  prefent  at  the  " 
Delivery  of  the  firft  Petition,  but  was  there 
when  the  laft  was  delivered,  to  remind  the  King 
of  hk  Promife.  The  Colonel  further  depofed^ 
that  Faukoner,  being  difcontented  they  got  no 
Money,  faid,  as  they  were  going  to  Town, 
This  is  a  horrid  Thing,  that  wefhould  be  in  this  Cafe,  to 
follow  a  Thing  they  call  a  King.  God  damn  me,  I  will 
go  into  England,  and  do  all  the  Mifchief  I  can. 

Then  Witneffes  were  produced,  to  fhew  that 
Faukoner  was  a  Man  that  deferved  no  Credit. 

Wooldridge,  an  Attorney  of  Clement' s-hm, 
depofed,  That  Faukoner  came  to  his  Chamber, 
about  a  Twelvemonth  before,  and  told  him,  he  had 
been  in  the  Low-Countries,  and  feen  fome  Lords 
fit  in  Council  with  the  King  j  that  he  hadfworn 
againft  the  Lord  Craven  ^  which  would  bring 
great  Advantage  to  the  State :  He  had  received 
fourfcore  Pounds  already  for  doing  it,  and  ex- 
pected a  greater  Reward.  And  as  to  Faulconer's. 
Character,  Wooldridge  depofed,  that  he  was  as 
wicked  a  Man  as  any  in  England,  had 
fpent  his  Eftate  and  left  his  Country ;  that 
at  Petersfield  he  drank  a  Health  to  the  De- 
vil in  the  middle  of  the  Street,  for  which  a  Ju- 
ftice  of  the  Peace  bound  him  over  to  the  Seflions. 
Mr.  Jackfon  depofed,  That  about  five  Years 
before,  Faukoner  was  ranting  and  drinkino- 
Healths  at  Petersfield,  and  among  others,  drank 
a  Health  to  the  Devil,  and  faid,  I  have  fpent 
my  Brother's  Eftate  and  my  own,  and  will  never 
want  Money  ;  for  while  there  is  any  in  the  Na- 
tion, I  will  get  it  one  way  or  other  ;  /  will  do 
fomething  of  Infamy  to  be  talked  of,  that  the  Name 
of  Faulconer  may  never  die.. 

Mr.  James  Graham  depofed,  That  in  the  Year 
1647.  being  in  a  Cellar  with  Faulconer,  he  took 
out  a  two  and  twenty  Shilling  Piece  of  Gold,  and 
put  into  the  Deponent's  Hand,  and  faid,  God. 
damn  him,  Blood  and  Wounds,  he  would  bugger 
his  Soul  to  Hell ;  and  thefe  Words  he  ufed  fre- 
quently, to  Man,  Woman,  and  Child,  and 
when  he  was  corrected  for  it,  he  would  anfwer, 
Damn  him,  Blood  and  Wounds,  he  would  do  it  : 
But  the  Court  demanding  of  the  Witnefs,  if 
Faulconer  ever  did  any  thing  upon  him,  he  an- 
fwered, No ;  he  was  able  to  deal  with  as  good  a 
Man  as  he. 

Mr.  Bradley  depofed,  that  he  heard  Faulconer 
fay,  Our  Saviour  Chrift  was  a  Baftard,  and  a 
Carpenter's  Son,  and  carried  a  Bafket  of  Tools  af- 
ter his  Father. 

Mr.  Dyer  depofed,  That  Faulconer  procured  a 
Man  to  perfoliate  Captain  Bijhop ;  that  he  con- 
fefTed  he  had  once  an  Intention  to  murder  Cap- 
tain Bifhop,  becaufe  he  did  not  fupply  him  with 
Money  fo  faft  as  he  expecled,  though  he  had 
received  feventy  Pounds  of  the  Captain. 

Captain  Ballard  depofed,  That  Faulconer 
counterfeited  a  Letter  from  Colonel  Burgcfs  to 
Captain  Bijhop  one  of  the  Council  of  State,  in 
order  to  get  Money  of  Bijhop  for  the  Intelligence, 
and  would  have  had  the  Deponent  carry  the 
Letter,  but  he  refufed. 

Powel,  a  Juftice  of  Peace  of  Middlefex,  depofed, 
that  he  committed  Faulconer  for  Felony,  and  that 
he  had  the  Reputation  of  a  Highwayman. 

Mr.  Goodman,  Goaler  of  Ailesbury,  depofed, 
that  on  the  ^oth  of  March   1648.  Faulconer  was 

committed 
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1652-     committed   to  Ailesbury   Goal,  by  Sir  'Thomas 
4  Car.  2.  Saunders,  and  three  other  Juftices  of  the  Peace, 
^V**-'  Up0n  Sufpicion  of  Felony,  Robbery,  and  Murder. 
To  this.  Evidence,  the.  Counfel  for  the  Prifo- 
The  De-     ner  anfwered,  that  the  Oath  Faulconer  had  ta- 
fence  made  kert  before  the  Commiffioners  for  Sequeftrations, 
by  the  Pri-  was  not  ^ly  proved  ;  what  had  been  produced 
Comfel.     being  only  the  Tranfcript  of  a  Copy  of  the  Oath, 
as  entered  in  the  Journals  of  Parliament :  And 
if  the  Words  barbarous  and  inhuman  Rebels,  were 
not  in  ihe  Petition  delivered  to  the  King  of 
Scots,  there  was  what  amounted  to  as  much : 
The  Petitioners  fay,  'They  prof  rate  thcmfelves  be- 
fore him,  and  promife  to  profecute  bis  Caufe,  as  they 
had  done  his  Father's,  who  looked  upon  them  as 
Rebels ;    that  Mr.  Faulconer's  Cafe   was  very 
hard,  being  employed  at  the  Court  at  Breda, 
as  an  Emiffary  and  Spy  for  the  Commonwealth ; 
and  at  his  return,  giving  an  account  of  his  Ob- 
fervations  at  Breda,  had  let  fomething  fall  relat- 
ing to  the  Lord  Craven,  without  any  Defign  • 
that  the  Subftance  of  what  Faulconer  had  fworn, 
was  acknowledged  to  be  true,  and  that  the  very 
Words  barbarous  and  inhuman  Rebels  were  debated 
on  drawing  up  the  Petition,  and  he  might  forget 
whether  they  were  inferred  or  not,  and  therefore 
could  not  be  charged  with  wilful  and  corrupt 
Perjury  ;  it  was  but  a  Miftake  at  moll :  Befides, 
they  mould  fhew  that  he  did  not  fwear.  to   the 
very  Words,  but  to  that  effetl. 
'The  Evi~        Then  Captain  Bi/hop,  one  of  the  Commiffi- 
dencefor     oners   for  fequeftered  or  forfeited  Eftates,    was 
ncr!  '       produced  as  a  Witnefs  in  behalf  of  Faulconer. 
The  Captain  depofed,   that  Faulconer  had  done 
great  Service  to  the  State  ;  that  it  was  owing  to 
him,  the  Commonwealth  fat  fafe  at  that  Hour,  and 
that  he  him/elf  (the  Deponent)  was  now  alive,  and 
it  was  an  ill  Requital  to  proceed  in  this  manner 
againft  fnch  a  Man. 

Then  the  Captain  gave  particular  Inflances  of 
feveral  Plots  and  Intrigues  of  the  Royalifts  againft 
the  State,  which  he  fhewed,  had  been  defeated 
by  Faulconer's  Means,  (but  the  Editor  is  not  fo 
good  as  to  give  us  the  Particulars,  though  they  might 
have  given  us  great  Light  into  the  Tranfaclions 
of  thofe  Times. 

Captain  Bifhop  added,  that  he  had  never 
known  Faulconer  drink,  or  misbehave  himfelf, 
but  always  obferved  him  to  be  a  fober  Man  • 
that  Horfnel,  one  of  the  Witneffes  againft  Faul- 
coner, was  a  difaffecled  Perfon,  and  ordered  to 
be  tried  before  the  High  Court  of  Juftice  ;  that 
Colonel  Drury  was  a  Papift  in  Arms,  and  being 
brought  before  him  to  be  examined,  appeared  a 
forward  Witnefs,  having  the  Lord  Craven  in 
his  Mouth  before  he  was  queftioned  about  him  ; 
and  that  in  his  Evidence  here,  he  contradicted 
what  he  had  fworn  before  him ;  (but  this  ap- 
peared a  miftake  ;J  and  as  to  Faulconer's  having 
Money  given  him,  Captain  Bi/hop  obferved  it 
was  but  reafonable  he  fhould  be  rewarded  for 
the  Services  he  had  done  the  State  ;  and,  notwith- 
ftanding  what  had  been  fworn  againft  him,  he 
believed  the  Subftance  of  Faulconer's  Informati- 
on was  true  ;  and  this  was  all  that  was  requifite  •, 
for  he  fwore  but  to  that  Effetl,  as  he  could  tef- 
tify,  having  drawn  up  the  Information  for  him ; 
and  if  thofe  words  were  not  in,  Faulconer  direct- 
ed them  to  be  put  in. 

Then  Mr.  Winjlow,  another  of  the  Commif- 
fioners for  fequeftered  Eftates,  being  upon  the 
Bench,  defired  leave  to  inform  the  Court,  that 


the  Commiffioners  meeting  at  Whitehall,  toad-     1652. 
minifter  the  Oath  to  Faulconer,   the  Information4-  Car-  2* 
was  read  to  them,  which  had  been  prepared  by  V-'~V"N-' 
Captain  Bifhop,  and  having  no  Clerk  with  them, 
and  there  being occafion  to  makefome  Alterati- 
ons, the  Captain  took  the  trouble  of  writing   it 
over  again  ;  after  which  it  was  read  over  to  Faul- 
coner, and  attefted  by  him,   and  all  the  Com- 
miffioners prefent  fubferibed  their  Hands  ;  ad- 
ding, that  the  Oath  taken  by  Faulconer,  was, 
that  the  Information  or  Depofition  made  by  him 
contained  the  Truth,  the  whole  Truth,  and  nothing 
but  the  Truth. 

Mr.  Barners,  another  of  the  Commiffioners, 
alfo  declared  that  this  was  true. 

Then  Lieutenant-Colonel  Joyce  was  produced 
as  an  Evidence  for  Faulconer,  and  fhewed,  that 
feveral  Plots  and  Confpiracies  againft  the  Com- 
monwealth, had  been  defeated  by  the  Intelligence 
Faulconer  had  given  of  them ;  (but  thefe  the  Edi- 
tor, it  feems,  did  not  think  fit  to  acquaint  us  with, 
as  not  being  material,  he  fuggefis  ;  which  fhew  s  ei- 
ther his  Partiality,  or  a  very  great  Defetl  in  Judg- 
ment.) 

Colonel  Joyce  added,  that  Faulconer  had  been 
an  Enemy  to  himfelf  indeed,  in  fpending  his 
Eftate,  but  that  he  was  always  faithful  to  the  Par- 
liament j  and  he  believed  that  Faulconer  had  cuf- 
fed and  buffeted  fome  of  the  Witneffes  againft 
him  for  their  Malignity,  and  therefore  nothing 
could  be  expected  to  come  from  them  to  Faul- 
coner's  Reputation  ;  and  that  Faulconer  had  been 
font  over  to  Holland  as  a  Spy,  on  account  of 
his  Fidelity  to  the  Commonwealth. 

Lieutenant-Colonel  Bardfey  depofed,  that  he 
fet  his  Hand  to  the  Petition  at  Breda  ■,  that  the 
Lord  Craven  was  defired  to  deliver  it  •,  but  his 
Lordfhip  faid  he  was  no  Courtier,  he  was  a 
Servant  of  the  States,  and  directed  them  to  the 
Queen  of  Bohemia,  who  delivered  it,  and  told 
the  Petitioners,  the  King  would  do  what  he 
could  for  them ;  but  he  went  away  the  next 
Morning.  That  Faulconer  moved  to  have  the 
Words  barbarous  and  inhuman  Rebels  inferted  in 
the  Petition  he  drew  ;  but  it  was  oppofed,  and 
they  were  omitted. 

Michel  an  Innkeeper  depofed,  that  Faulconer 
had  lain  at  his  Houfe  a  Year  and  Half ;  that  he 
was  a  SchoJar  bred  up  at  the  Univerfity,  and 
he  believed  a  very  honeft  Man. 

Captain  Mowbray  depofed,  that  Captain  Brif 
coe,  one  of  the  Witneffes  againft  Faulconer,  ufed 
to  decoy  the  Englifh  Officers  and  Soldiers  at 
Amfterdam  on  board  the  Dutch  Ships,  and  Ml 
them  for  Slaves  to  the  Plantations  •,  that  the 
Butch  immediately  clapt  fuch  English  Men  under 
Hatches,  and  gave  Brifcoe  fix  Dollars  per  Head 

for  them  when  they  were  fecured- That  he  had 

been  acquainted  with  Faulconer  five  Years,  and 
he  behaved  himfelf  civilly,  for  ought  he  knew. 

Mr.  Corey  (the  Editor  tells  us)  teftified  fome- 
thing concerning  Brifcoe's  fending  Men  to  the 
Plantations,  and  that  he  would  drink  and  fwear 
fometimes,  as  other  Men  did,  that  were  accuf- 
tomed  to  it. 

Upon  this  Evidence  the  Counfel  for  Faulco-  <Jhe  Olfer- 
ner  obferved,  that  theTeftimony  of  Captain  Bi-  -uathnsof 
/hop,  and  Lieutenant- Colonel  Joyce,  who  gave  Fauko- 
an  account  of  the  Services  he  had  done  the  Com-  J£r  Sr, 
monwealth,  was  to  be  regarded  much  more  than  the  e'J- 
the  partial  Evidence  that  had  been  given  againft  denct. 

him 
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KS52.  him  :  That  it  appeared  the  Defign  was  not  only  I 
4  Gar.  2.  to  convift  Faulconer  of  Perjury,  but,  by  this 
v-'"v'x-'  Conviction  and  difcrediting  of  him,  to  under- 
mine what  had  been  done  by  the  Parliament  upon 
his  Teftimony,  and  other  concurrent  Evidence, 
and  to  avoid  the  Sale  the  Parliament  thought  fit  to 
make  of  the  Lord  Craven's  Eftate :  That  nothing 
had  been  objected  againft  Faulconer's  Credit  while 
they  had  any  other  Stone  to  turn,  though  there 
had  been  great  Endeavours  made  in  Parliament 
to  prevent  the  Sale  of  that  Lord's  Eftate : 
"When  all  other  Means  foiled,  then  they  fell  to 
framing  this  Indictment  of  Perjury. 'Faulco- 
ner might  have  appeared  guilty  of  fome  Extra- 
vagances, but  they  faw  what  Part  he  was  ap- 
pointed to  act :  He  was  to  difiemble,  and  ap- 
pear what  he  was  not,  and  perhaps,  when  he 
was  amongft  the  God-damn-me's,  and  fuch  fort 
of  Men,  he  might  feem  like  his  Company  ;  this 
might  conduce  to  his  Defigns :  The  Part  he  was 
appointed  to  act  rendered  it  neceifary  to  diffem- 
ble,  and  to  wind  and  turn  himfelf  into  all 
Shapes  •  and,  though  not  to  drink  a  Health  to 
the  Devil,  yet,  fometimes,  hold  a  Candle  to  the 
Devil. 

That  it  was  proved,  the  firft  Petition  declared 
they  would  ferve  the  King  as  they  had  ferved 
his  Father,  and  they  ferved  his  Father  againft 
the  Parliament  •,  therefore  their  Petition  muft  be 
underftood  to  be  entertained  to  ferve  the  King 
againft  the  Parliament. 

That  it  was  a  melancholy  Cafe,  when  this 
Gentleman  had  performed  fuch  Services  for  the 
Commonwealth,  and  Settlements  had  been  made 
in  Parliament  grounded  on  his  Information,  that 
they  fhould  be  blafted  and  reverfed  by  an  artifi- 
cial Indictment,  preferred  a  great  while  after  :  If 
he  fhould,  for  what  he  had  done  with  a  View  of 
ferving  the  State,  be  convicted  of  Perjury,  it 
would  be  a  Difcouragement  to  all  Men  to  under- 
take the  like  Employment  for  the  future, 


Concluding,  that  if  there  was  a  Miftake  in  what 
he  had  fworn,  yet  it  appeared  not  to  be  malici- 
oufly  or  corruptly  done,  and  therefore  the  Jury 
ought  to  find  for  Faulconer. 
Zhe  Reply       To  this  Defence,  the  Counfel  for  the  Com- 
oftheCoun-  monwealth  replied,    That  the  Evidence  which 
fd  againft  j^  |=)een  gjven  for  Faulconer,    tended  chiefly  to 
ner.  magnify  his    Services   to  the   Commonwealth : 

They  did  not  difpute  his  Services,  they  faid, 
but  his  having  done  good  Service,  as  a  Spy  be- 
yond Sea,  did  not  licence  him  to  give  a  falfe 
Accufation  of  another  kind,  that  had  no  Rela- 
tion to  what  he  was  fent  about :  And  as  to  what 
Mr.  Bijhop  depofed,  that  he  made;  Oath  to  that 
Effecl,  Mr.  Bijhop  acted  but  the  Part  of  a  Se- 
cretary ;  the  Information  was  mended  and  fettled 
by  the  Commiffioners,  and  fworn  by  Faulconer 
without  the  Words  to  that  Effecl  in  it  ;  and  it 
was  not  for  a  Clerk  to  come  and  fay,  the  Words 
to  that  Effecl  ought  to  have  been  added  ;  at  that 
rate  any  Oath  may  be  evaded. 

As  to  the  Objection  that  had  been  made  to 
Brifcoe's  Credit,  that  he  fold  his  Fellow-Soldiers 
to  the  Dutch  Plantations,  for  twelve  Stivers 
(Pence)  a  Day  ;  this  was  but  hearfay  Evidence, 
what  a  Dutchman  had  been  heard  to  fay,  and  no 
Regard  was  to  be  had  to  it,  nor  would  his  be- 
ing given  to  fwear  take  off  his  Teftimony- 

That  the  Words  barbarous  and  inhuman  Rebels, 
it  appeared,  were  propofcd  by  Faulconer  himfelf, 


and  upon  a  Debate  rejected,which  Faulconer  could     1652. 
not  be  ignorant  of,    or  pretend  not  to  know,  4  Ciir-  2- 
when  the  Petition  was  drawn  by  himfelf.  \s~v^J 

They  had  indeed  brought  fome  WitnefTes  to 
fupport  Faulconer's  Credit,  but  they  were  to 
confider  what  damnable  Blafphemy  had  been 
proved  againft  him,  (in  Relation  to  our  Savi- 
our's Nativity,  &c.)  nor  could  there  be  any 
Excufe  for  a  Man's  kneeling  down,  and  drink- 
ing a  Health  to  theDevil  -,  his  good  Services  would 
not  juftify  his  complying  with  God-daqin-me's, 
he  was  not  fent  to  do  fuch  things ;  befides,  they 
had  proved,  he  had  perfonated  another  Man, 
and  offered  at  fuch  Villany  as  a  Man  would  be 
afhamed  to  name ;  thefe  could  not  be  palliated 
by  any  Service  whatever :  That  Mr.  Bijhop  ap- 
peared a  very  forward  Witnefs,  and  when  he  had 
given  his  Evidence,  took  upon  him  the  Part  of 
an  Advocate,  and  therefore  could  not  be  look- 
ed upon  as  impartial  •,  he  faid,  indeed,  that  it 
was  through  Faulconer  that  the  Commonwealth  fat 
fafe  at  that  Hour,  but  it  was  God  they  fat  faft 'by, 
and  not  by  him ;  and  when  they  were  upon  a 
Queftion  of  Truth,  Truth  and  Righteoufnefs 
were  to  be  confidered,  before  all  the  Service  in 
the  World. 

That  it  was  evident,  the  Lord  Craven  was 
not  concerned  in  the  firft  Petition,  in  which 
they  made  the  King  of  Scots  Offers  of  their  Ser- 
vice ;  this  was  three  Weeks  before  the  laft  Peti- 
tion was  delivered,  which  defired  nothing  more, 
than  that  they  might  have  Money  to  pay  their 
Quarters  ;  and  yet  Faulconer  had  fworn,  that  in 
this  laft  Petition,  delivered  the  Night  before 
the  King  left  Breda,  the  Petitioners  offered 
to  ferve  him  againft  the  Commonwealth,  thofe 
barbarous  and  inhuman  Rebels  ;  which  appeared 
to  be  falfe ;  and  where  a  Man  fwears  what  he 
knows  to  be  falfe,  Corruption  is  always  implied. 

Nor  was  even  this  laft  Petition  promoted  by 
the  Lord  Craven,  for  it  was  delivered  before  the 
Lord  Craven  came  in  :  Neither  would  the  Words 
to  that  Effecl  have  helped  the  Defendant,  if  they 
had  been  in  his  Affidavit,  for  there  was  nothing 
like  the  Words  barbarous  and  inhuman  Rebels, 
in  either  of  the  Petitions ;  this  could  not  be  an 
Overfight  in  Faulconer,  who  was  fo  well  acquaint- 
ed with  the  Contents  of  them  ;  and  befides,  it 
had  been  proved,  that  when  he  could  not  obtain 
what  he  defired  beyond  Sea,  he  declared  he 
would  go  over  to  England,  and  do  what  Mifchief 
he  could.  And,  laftly,  as  to  the  Objection, 
that  the  Oath  he  had  made  had  not  been  duly 
proved,  they  found  it  recorded  in  the  Journals 
of  Parliament  •,  and  it  was  not  to  be  prefumed 
the  Parliament  would  enter  it  into  their  Books, 
and  caufe  a  Nobleman's  Eftate  to  be  fold  upon 
it,  if  no  fuch  Oath  had  been  made. 

After  the  Reply,  the  Judges  delivered  their 
refpective  Opinions,  but  the  Editor  has  not 
thought  fit  to  give  us  their  Reafons,  or  to  tell 
us  whether  the  Court  were  divided,  or  unani- 
mous :  Pie  fays  no  more,  than  that  Faulconer 
was  convicted  of  Perjury,  and  that  thereupon  Faulconer 
the  following  Order  was.  made  by  the  Court :  conviHed. 
(viz.) 

"The  Defendant  was  this  Day  brought  into  Court,  Faulconer 
under  the  Cujiody  of  the  Marjhal,  upon  an  Indicl- "  commit- 
ment for   Perjury,    wheremito    he   had  formerly*-'        " 
pleaded  Not  Guilty  ;  and  the  Jury  thereupon  being  „i'vf„me' 
impanelled  and  fworn,  found  him  guilty  of  the  Per* 

jury 
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165s.  jury  in  the  IndiEtment  mentioned',  and  thereupon 
Car-  2'  the  [aid  Faulconer  is  committed  to  the  Cufiody  of 
>^/^'  the  [aid  Marfhal,  there  to  remain  until,  &c. 

*,  Here  we  fee  fome  of  thofe  infamous  Arts 
SlcV  pra&ifed  by  the  Rebels,  to  dive  into  their 
tT'slfrial.  Prince's  Councils,  in  order  to  betray  him,  and 
prevent  his  Reftoration  :  They  made  Choice  of 
the  moft  abandoned  Wretches,  fuch  as  would 
curfe  and  fwear,  blafpheme,  perjure  themfelves, 
or  commit  any  Villany  to  promote  the  good  Old 
Caufe:  All  was  innocent,  all  was  meritorious,  that 
was  done  to  fupport  their  Ufurpation  ;  the  End, 
in  their  Opinion,  fandtified  the  Means,  how  de- 
teitable  foever.  Such  a  Complication  of  Wick- 
ednefs  never  was  charged  and  proved  upon  any 
one  Man  as  upon  Faulconer ;  and  yet  did  thefe 
Ufurpers  fkreen  him  from  Juftice,  in  Confidera- 
tion  of  the  Services  he  had  done  their  Common- 
wealth.  And  we  find  fome  of  their  Leading 

Men  declaring  at  this  Trial,  That  to  Faulconer 
was  owing  the  Safety  and  Eftablifhment  of  their 
State  :  The  Counfel  for  the  Commonwealth,  in- 
deed, denied  it,  and  infilled,  that  their  Efta- 
blifhment was  the  Work  of  God.  But  as  their  U- 
furpation  was  founded  in  Treachery  and  Rebel- 
lion, and  evidently  fupported  by  fuch  Inftru- 
ments  as  thefe,  though  God  in  his  Wifdom 
fuffered  the  Ufurpers  to  tyrannize  over  the  Sub- 
jects of  this  Kingdom  for  a  Time,  their  Power 
and  Influence  feem  to  be  derived  immediately 
from  the  Prince  of  Darknefs,  rather  than  from 
that  Being,  that  is  of  purer  Eyes  than  to  behold 
Iniquity  with  Pleafure. 

Even  their  grand  Argument  of  Succefs,  to 
prove  the  Juftice  of  their  Caufe,  failed  them 
foon  after ;  and  God  was  pleafed  to  work  a  much 
greater  Miracle  for  the  Reftoration  of  their  Law- 
ful Prince,  in  Peace,  without  the  leaft  Bloodlhed 
or  Oppofition,  than  they  could  pretend  he  ever 
wrought  in  all  the  Victories  they  were  per- 
mitted to  obtain  over  their  Sovereign  and  their 
Fellow-Subjects.  The  Regicides  themfelves, 
■when  they  were  brought  to  Juftice,  acknow- 
ledged, that  God  had  J  jit  in  their  Faces,  and  dif- 
claimed  their  accurfed  Caufe,  of  which  they  had 
long  impioufly  declared  him  the  Grand  Patron 
and  Protector. 


I  can  not  difmifs  this  Trial  without  obferving 
the  extreme   Diftrefs,    both  the  King  and  his 
faithful    Subjects  were   reduced  to,  during  this 
intolerable  Ufurpation  :  Thofe  of  them  that  re- 
mained at  home,  were  ^plundered,   imprifbned, 
decimated,    and  forced  to  compound  for  their 
Eftates  over  and  over  again,    till  they  had  no- 
thing left :  Impious  Villains  were  encouraged  to 
draw   them   into  Plots   for  the   Reftoration  of 
their  Sovereign,  and  then  betray  them  ;  perjured 
Men  were  frequently  fuborned  to  fwear  them 
out  of  their  Lives  and  Eftates.     In  this  Trbl  we 
have  an  Inftance  of  the  Lord  Craven's  lofing  his 
Eftate,    on  the  Teftimony    of    the    infamous 
Faulconer,  who  fwore  he  had  promoted  a  Peti- 
tion to  his  Majefty  King  Charles  II.  in  which  he 
ftiled  the  Ufurpers  barbarous  and  inhuman  Rebels  ; 
when  Faulconer  himfelf  appeared  to  be  the  Man 
that  propofed  that  Expreffion,   and  that  it  was 
unanimoufly  rejected  by  the  Cavaliers.     If  it  be 
faid,  that  the  State  was  fo  juft  to  profecute  Faul- 
coner for  this  notorious  Perjury,    I  can  not  tell 
with  what  Views  they  might  fufFer  this  •,  but  it 
appears  that  they  had  feveral  Times  before  lav- 
ed him  from  the  Gallows ;  and  even  now,  when 
he  was  evidently  convicted  of  the  Perjury,  they 
would  not  permit  him   to  be  punifhed  for  it : 
And  it  is  very  poflible  that  fome  Of  the  Chiefs 
of  the  Rebels  found  their  Account  in  recover- 
the  Lord  Craven's   Eftate  for  him  again. 
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or  Faukoner's  Perjury  had  never  been  animad- 
verted upon  •,  no  doubt  his  Lordfhip  made 
very  large  Offers  to  fome  of  their  Grandees 
to  preferve  fome  Part  of  his  Eftate  from  Se- 
queft  ration. 

Nor  were  the  Hardlhips  of  the  Cavaliers  a- 
broad  lefs  than  theirs  at  home :  We  find  the 
King  himfelf  reduced  to  that  Neceffity,  that  he 
had  not  a  Piftole  left,  and  all  his  Adherents 
ftarving  in  the  Low  Countries  and  elfewhere,  in- 
fomuch  that  many  of  them  fold  themfelves  to 
the  Dutch  for  Slaves,  and  were  tranfported  to 
their  Plantations  ;  as  many  Englijh  and  Scots  Gen- 
tlemen had  been  before  to  the  Englijh  Plantations 
by  the  Ufurpers  themfelves. 


i<f5?    The   Trial  of  Lieutenant-Colonel  John  Lilburn,  for   \$n- 

Car     2,  *\    Car     2. 

Felony,    in  returning  to  England,  (after  an  Ordinance  ^vV 
of  the  Ufurpers  made  for  his  Banifhment,)  at  the  Set 
lions  at  the  Old-Baily,  London,  the  13  th,   14th,   15  th, 
and  1 6th  Days  of  July,   1653.   5  Car.  II. 


5 

Lil- 
burn'f 

*trial. 


His  Ac-     y    I  EUTEN  ANT -Colonel   Lilburn    re- 
eountofthe  |   J  lates,   that  he  had  been  Solicitor  for  his 
2?S;/  Uncle,    George   Lilburn,  Efq-,    and  Mr.  Jofiah 
cation.       Primate,  for  the  Recovery  of  a  Colliery  in  the 
County  of  Durham,  valued  at  5000/.  per  Ann. 
taken  from  them  by  Force  and  Violence  by  Sir 
Arthur  Haflerig  ',  that  they,  the  Plaintiffs,  pre- 
ferred a  Petition  to  the  Parliament  for  Juftice, 
but  Sir  Arthur,  by  his  Intereft,  procured  a  Re- 
port in  his  Favour  •,  and  that  thereupon  the  Par- 
liament voted  the  Plaintiff's  Petition  to  be  falfe, 
No  8. 


malicious,  and  fcandalous,  that  Sir  Arthur  had 
not  been  guilty  of  Oppreflion  or  Tyranny,  as 
the  Petition  charged  •,  that  the  Petition  Ihould 
be  burnt  by  the  Hangman,  and  that  Primate 
the  Petitioner,  Ihould  pay  feven  thoufand  Pounds, 
or  lie  in  Prifon  till  it  was  paid.  And  on  the 
1 5th  of  January,  1 65 1  -  2 ,  made  feveral  Refolu- 
tions  againft  him  the  faid  Lieutenant-Colonel 
Lilburn,  who  had  folicited  the  Caufe  for  his 
Uncle  and  the  faid  Pri?nate,  viz.  That  hefrould 
pay  3000 1.  to  the  Ufe  of  the  Commonwealth , 
R  r  r  2000I. 
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before  the 
Houfe. 


1655.     2000/.  to  Sir  Arthur  Haflerig,    and  7.000 1,  to 
5  Car.  1.  fa  Co?nmi[Jwners  for  compounding   with   Delin- 
quents (for  flandering  them  before  the  Houfe,  I 
prefume.) 
ARefolu-       They  refolved  a\fo  That  Colonelh'ilbum  fhould 
Hon  of  the  be  banifhed  out  of  England,  Scotland,  and  Ire- 
Commom    ]anc]5  and  fag  Territories  thereto  belonging,  mak- 
bariihhim  *n£  ^  Felony  for  him  to  return  thither  j  and  that 
hejhould  depart  within  thirty  Days. 

That  the  Serjeant  at  Arms  mould  apprehend 
him,  and  bring  him  to  the  Bar  of  the  Houfe, 
to  receive  Judgment  on  the  I'uefday  following  * 
and  he  thereupon  furrendered  himfelf  voluntari- 
ly to  the  Serjeant,    and  was  brought   into   the 
Houfe  on  the  Day  prefixed,  when  the  Speaker 
ordered  him  to  kneel,  but  he  refufed ;  whereup- 
on they  ordered  him  to  withdraw,  which  he  did, 
A  Bill  for  and  afterwards  a  Bill  was  ordered  to  be  brought  in 
his  bar.ijb-  for  his  Banifhment,  and  that  ten  Days  of  the  Time 
Te"* ,    ■    mould  be  taken  off,  that  had  been  allowed  for 
rmg    '"'  his   Departure,    by    the   aforefaid   Refolution : 
.  Mr.  Lilburn  fays  farther,  that  he  fent  the  Houfe 
z  Word  by  their  Serjeant,  that  the  Reafon  he  re- 

He  refufes  fufed  to  kneel,  was  not  out  of  any  Difrefpect  to 
to  k»eel  the  Houfe  •,  but  he  apprehended  j  if  he  kneeled  at 
their  Bar  to  receive  Sentence,  he  mould  feem  to 
acknowledge  the  Juftice  of  it ;  whereas  he  had 
broken  no  Law,  but  followed  a  juft  Caufe  in  an 
honeft  Way,  without  ufing  any  bafe  or  wicked 
Means  to  effect  his  Defigns ;  that  though  the  Re- 
port had  been  made  to  the  Houfe  in  Favour  of 
Sir  Arthur,  they  had  fully  proved  every  Claufe 
and  Circumftance  in  their  Petition  (except  Sir 
Arthur  Haflerig's  private  Correfpondence  with 
the  Commiflioners  of  Sequeftrations) ;  but  if  they 
had  not,  there  was  no  Law  to  authorize  the 
Parliament  to  pafs  fuch  a  Sentence  upon  him : 
He  would  therefore  be  cut  in  ten  thouiand  Pieces 
before  he  would  kneel,  and  thereby  betray  his 
own,  and  the  Nation's  Liberties. 
4  Petition  In  tne  mean  Time  a  Petition  was  prefented 
in  his  be-  by  a  Multitude  of  People,  in  the  behalf  of  Colo- 
nel Lilburn,  being  directed  To  the  fupr erne  Au- 
thority, the  Parliament  of  the  Commonwealth  of 
England,  and  entitled  The  humble  Petition  of 
many  well-affected  People,  inhabiting  the  City  of 
London  and  Weftminfter,  Southwark,  and 
Parts  adjacent,  in  Behalf  of  the  juft  Liberties 
cf  the  free  People,  of  England,  highly  concerned  in 
the  Sentence  again  ft  Lieutenant  -  Colonel  John 
Lilburn. 

In  this  Petition  they  tell  this  Rump,  or  Re- 
Fufe  of  a  Parliament,  that  if  Colonel  Lilburn' s 
manifold  Services  for  their  Caufe  could  be  for- 
gotten, and  they  looked  upon  him  but  as  the 
meaneft  of  well-affected  Perfons,  yet  in  their  late 
Cenfure  of  him,  they  apprehended  the  native 
Rights  of  the  Subject  to  be  fo  invaded,  that 
there  never  was  greater  Occafion  to  apply  for 
Redrefs. 

For  if  he  had  in  reality  been  an  Offender, 
he  muft  be  fo  by  fome  Law  in  being,  made  be- 
fore the  Fact,  and  ought  to  be  profecuted  in 
the  Courts  of  Law,  and  be  convicted  by  a  Jury, 
and  fuch  Punifhment  inflicted  as  the  Law  pre- 
ferred. The  Law  declared  that  no  Freeman 
Jhould  be  adjudged  of  Life,  Liberty,  or  EJlate, 
but  by  Juries,  a  Freedom  which  Parliaments  in 
all  Ages  contended  for,  as  the  Birthright  and 
Inheritance  of  the  Subject,  as  appeared  in  the 
Petition  of  Right,  which  this  very  Parliament 
once  ftiled  A  mofi  excellent  Law. 
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They  trufted  therefore,  this  Parliament  would  16  jj. 
preferve  their  Rights  entire  to  them  and  their  *  Car-  2- 
Pofterity,  from  the  Encroachments  ofthofethat  ts-rv%fc^ 
would  innovate  upon  them :  They  conceived 
alfo,  that  the  Original  of  thefe  unhappy  Diffe- 
rences between  Sir  Arthur  Haflerig  and  Mr.  Lil- 
burn, were  occafioned  by  Sir  Arthur's  flopping 
fome  Money  that  was  due  to  Mr.  Lilburn,  with- 
out legal  Procefs  •,  and  that,  had  the  Matter  been 
duly  tried  by  a  Jury  at  common  Law,  all  the 
Inconveniencies  arifing  on  his  Proceeding  had 
been  avoided  •  that  the  Way  of  determining 
Caufesby  the  major  Votes  of  a  Committee,  was 
not  fo  Satisfactory  as  the  Verdict  of  a  Jury, 
where  a  Man  might  have  his  Challenges  to  thofe 
that  were  evidently  partial,  or  otherwife  unqua- 
lified to  judge  of  the  Fact. 

They  took  notice  alfo,  of  the  Exorbitance  of 
the  feveral  Fines  laid  upon  him,  amounting  to 
feven  thoufand  Pounds,  which  was  more  than, 
the  Colonel  could  ever  be  fuppofed  able  to  pay, 
and  was  therefore  contrary  to  Magna  Charta : 
Nor  did  their  Sentence  reft  here ;  but  they  had 
condemned  him  to  Death,  if  ever  he  was  found 
in  England,  and  that  without  any  Crime  laid  to 
his  Charge,  for  ought  appeared  (the  Report  of 
the  Committee  not  being  fuffered  to  be  publifh- 
ed)  -,  and  all  this  without  any  legal  Procefs  com- 
menced againft  him,  or  being  allowed  a  Trial 
by  Jury>  which  in  Cafes  of  Life  had  never  been 
denied  a  Commoner  in  the  worft  of  Times. 

They  pray  therefore,  1.  "That  the  Parlia- 
ment will  revoke  their  Sentence  againft  Colonel 
Lilburn:  2.  That  they  will  permit  the  Parties 
to  profecute  their  Caufe  at  Law. 

But  the  Parliament  taking  no  notice  of  the  Lilburn 
Petition,  the  Colonel  defired  the  Speaker's  Pafs  goes  inu 
to  go  beyond  Sea  in  purfuance  of  their  Sentence  ; Exile' 
and  this  being  denied  him,  he  fet  out  for  Dover, 
attended  by  a  Multitude  of  his  Friends,  where 
producing  the  Common's  Votes  for  his  Banifh- 
ment,  the   Cuftom-houfe  Officers  fuffered  him 
to  pafs,  and  he  arrived  foon  after  at  Amfterdam, 
where  he   met    with  the  printed  Act  for  his 
Banifhment. 

This  Act  or  Ordinance,  is  entitled  An  Atl  The  Sub' 
for  the  Execution  of  a  Judgment  given  in  P^H^-fif"0^.^ 
ment  againft   Lieutenant-Colonel  John  Lilburn,  ^^anm- 
and  recites,  that,  whereas  upon  the  1 5th  of  Janu-  me„t. 
ary,  1651.  a  Judgment  was  given  in  Parlia- 
ment, againft  the  faid  Lilburn,  for  High  Crimes 
and  Mifdemeanors,  relating  to  a  falfe,  malicious, 
and  fcandalous  Petition  prefented  to  the  Parlia-r 
ment,  by  Jofiah  Primate  of  London,  Leather- 
feller  (and,  as  I  prefume,  drawn  up  by  Lilburn) ; 
it  was  therefore  enacted  that  the  feveral  Fines, 
impofed  by  the  faid  Judgment  on  the  laid  Lil- 
burn, mould  be  forthwith  levied  and  paid,  and 
that  the  faid  Lilburn  fhould  within  twenty  Days, 
to  be  account  ed  from  the  1 5th  of  January   1 65 1 . 
depart  out  of  England,  Scotland,  Ireland,  and  the 
Iflands,  Territories  and  Dominions  thereof ;  and  jtfajeFel»- 
if  he  fhould  afterwards  be  found,  or  lhould  be  re-  nyfor  hint. 
maining  in  England,    Scotland,  or  Ireland,  or  *°  return. 
within  any  of  the  Iflands,  Territories,  or  Do- 
minions thereof,  he  fhould  be  adjudged  a  Felon, 
and  be  executed  as  a  Felon,    without  Benefit  of 
Clergy  ;  and  all  Perfons,  who  fhould  harbour 
or  conceal  him,   fhould  be  adjudged  acceffary 
to  the  Felony  after  the  Fact. 

The  Colonel  returning  to  London,  in  June  He  comes 
1653.  was  apprehended  and  carried  before  Job1:  *»  Sng- 
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1655-     Fowk,  then  Lord  Mayor,  who  made  his  Mit- 
5.  Gar.  2.  j-imus,  and  fent  him   to   Newgate    and   he  was 
^^  brought  to  his  Trial  at  the   Old  B-iily  on  the 
rttigtmtnt.  13th  of  July  following.  Mr.  Lttvurn  being  ar- 
raigned, and  required  to  hold  up  his  Hand,  de- 
fired  the  Court  to  inform  him  what   that  Cere- 
mony meant  •,  and  whether  he  held  up  his  Hand 
or  not,  does  not  appear ;  but  he  tells  us  that,  af- 
ter a  great  deal  of  Wrangling  on  that  Point,  he 
faid,  My  Lord,  I  muft  acknowledge  my  Name  to 
he  John  Lilburn,  Gent.  Son  0/ Richard  Liiburn, 
o/Thickley-Punchardon  in  the  County  of  Dur- 
ham, Efq;  and  I  am  here  ready  to  anfwer  any 
Thing  any  Man  hath  to  lay  to  my  Charge.    Then 
the  Indictment  was  read  :,  and  it  being  demand- 
ed if  he  was  Guilty  or  Not  guilty,    he  made  a 
Speech,   applying  himfelf  to  the  Chief  Baron 
Wylde,  and  defiring  he  might  fpeak  to  the  Insuf- 
ficiency and  Illegality  of  the  Indictment }  for  he 
apprehended  it  would  be  too  late  to  aflign  Errors 
after  he  had  pleaded :  He  alfo  defired  he  might 
have  a  Copy  of  the   Indictment,    and  Counfel 
affigned  him ;  abfolutely  refufing  to  plead,   till 
he  had  an  Order  for  them  :    And  after  having 
been  brought  feveral  Times  before  the  Court, 
and  threatened  feverely  if  he  refufed  to  plead, 
VbelndiB-  he  did  at  length  obtain  a  Copy  of  the  Indict- 
ment.         ment,  which  fet  forth,  that,  in  and  by   a  Sta- 
tute made  in  the  Parliament  of  the  Common- 
wealth of  England,  holden  the  30th  of  January, 
1 65 1.  entitled  An  Act  for  the  Execution  of  a 
Judgment  given   in  Parliament,    againft  Lieute- 
nant-Colonel John  Lilburn,  it  was  enacted,  that 
the   faid  John  Lilburn   mould  within    twenty 
Days  (to  be  accounted  from  the  1 5th  of  Janua- 
ry 1 65 1.)  depart  out  of  England,  Scotland,  Ire- 
land, and  the  Iflands,    Territories  and  Domini- 
ons thereof,  and  if  he  mould  after  that  time  be 
found,    or   mould  be  remaining  within  Eng- 
land, Scotland,  Ireland,  or  any  of  the  Iflands, 
Territories,  or  Dominions  thereof,  he  fhouldbe 
adjudged  a  Felon,  and  executed  as  a  Felon  with- 
out Benefit  of  Clergy  ;    and  that  the  faid  John 
Lilburn,  the  Statute  aforefaid  not  weighing,  nor 
the   Puni/hment  therein    contained,    any    whit 
fearing,  after  the  Time  limited,  viz.  on  the  1 5th 
of  June  1653.  was  found,  and  was  felonioufly 
remaining  in  England,   viz.  at  London,  in  the 
Parifh  of  Giles  without  Crippkgate,  in  the  Ward 
of  Crippkgate  London,  againft  the  Form  of  the 
faid  Statute,  the  public  Peace,  &c . 
MsExcep-      Mr.  Lilburn  put  in  his  Exceptions  to  the  In- 
tionstothe  diriment  on  Saturday  the  18th  of  July,  figned 
IndiBment  by  himfelf  j  but  the  Court  refufed  them,  becaufe 
Not  figned  they  were  not  figned  by  his  Counfel ;  to  which 
by  Counfel.  Mr.  Lilburn  anfwered,  they  had  affigned   him 
Counfel  but  to  one  Point  -,    whereas  he  had  fe- 
veral Pleas  and  Exceptions  to  the  Indictment, 
which  his  Counfel    durft  not  fign,   unlefs  they 
were   affigned  his   Counfel  at  large :  That  his 
Counfel  alfo  informed  him,   that  all  the  Judges 
and  Lawyers  in  Englind  were  not  able  to  draw 
up  a  legal  Indictment  on  the  Act  of  Banifhment 
of  the  30th  of  January  1651.  and  the  Votes  or 
Judgment  as  it  was  called,  of  the  1  §th  of  Janu- 
ary 1 65 1.  upon  which  it  was  grounded*  for  that 
the  Judgment  and   the  Execution  of  the  Judg- 
ment ought  to  be  like  a  Pair  of  Indentures -,  tally 
exaftly  in  every  Circumftance :  But  in  the  pre- 
tended Judgment,  and  the  Act  for  the  Execution 


thereof,  there  were  thefe  three  EfTential  differen- 
ces. Firjl,  The  Judgment  faid,  Lieutenant  Co- 
lonel John  Lilburn  fhall  be  banifhed,  and  de- 
part out  of  England  within  thirty  Days,  and  the 
Act  for  executing  the  Judgment  faid  he  fhall 
depart  within  twenty  Days;  fo  that  there  was 
ten  Days  Difference  betwixt  the  Judgment  itfelf, 
and  the  Act  for  the  Execution  of  it.  Secondly, 
The  Judgment  banifhed  him  out  of  Er  gland, 
Scotland,  and  Ireland,  and.  the  Iflands  and  Ter- 
ritories thereto  belonging,  but  not  out  of  their 
Dominions ;  fo  that  Wales  being;  denomi- 
nated in  Law  a  Dominion,  he  might  fecurely 
have  lived  in  Wales  all  his  Days  •,  notwithstand- 
ing that  Judgment :  But  then  comes  the  Act  of 
the  30th  of  January  1 651.  which  is  called  an 
Act  for  the  Execution  of  the  faid  Judgment, 
and  banifhes  the  faid  John  Lilburne  out  of  Eng- 
land, Scotland,  Ireland,  and  the  Iflands,  Ter- 
ritories and  Dominions  thereof",  fo  that  here  was 
another  effential  Difference  between  the  pretend- 
ed Judgment,  and  the  A&  for  the  Execution 
thereof.  Thirdly,  The  Judgment  fays,  If  he 
Jhall  return  into  England  at  any  Time  after  the 
Expiration  of  the  faid  thirty  Days,  he  Jhall  be  ad* 
judged  a  Felon,  &c.  But  the  Act  fays,  If  he 
jhall  return  to  England  after  his  Banifhment. 

Whereupon  the  Court  gave  him  time  till  Six 
in  the  Evening,  that  his  Counfel  might  fign 
his  Exceptions  ;  but  Lilburn  obferved  that  the 
Time  was  fo  fhort,  that  it  would  be  impofiible  to 
get  their  Hands,  and  that  they  had  fo  long  de- 
nied him  his  Right  in  this  Particular,  that 
moft,  if  not  all  his  Counfel  were  gone  the  Cir- 
cuit, adding  that  he  was  moft  concerned  in  the 
Exceptions  ;  his  Life  muff,  pay  for  the  Faults 
in  them,  if  there  were  any;  and  therefore  pref- 
fed  that  they  would  accept  them  without  his 
Counfel's  Hands ;  but  the  Court  told  him  this 
could  not  be  admitted. 

Lilburne  replied,  it  was  very  well  known,  HercfleBi 
that  the  greateft  Men  now  in  England  were  his on  i}-d  J?~ 
Adverfaries,  and  it  was  no  great  Difficulty  for  ™iPJ/m,_ 
them    to  crufh   any   Man  they  fet   themfelves  nitration. 
againft :  That  his  Counfel  durft  not  oppofe  fuch 
potent  Enemies,    nor   was  it   reafonable  they 
fhould  ;  they  were  Men  of  great  Eftates,  and 
great  Practice,  and  it  would  probably  be  their 
Ruin ;  he  could  not   in  Confidence  defire  it  of 
them,  and  therefore  again  defired  they  would  ac- 
cept his  Exceptions  under  his  own  Hand  ;  But 
they  refufed,  and  ordered  him  to  get  his  Excep- 
tions figned  before  Six  that  Evening. 

Mr.  Lilburn  being   brought  into  Court  again  Some  of  his 
at  Six  in  the  Evening,  faid  his  Exceptions  were  Exception* 
figned  by  Mr.  Norlury  and  Mr.  Maynard ;  and  fifnedb 
that  they  blamed  him  very  much  for  his  Folly,    om' e ' 
in  not  demanding  Oyr,    or  hearing  in   open       , 
Court,  Of  the  Ail  of  Banifhment,  the  Judgment  Hisfur~ 
upon  which  it  was  grounded,  and  of  the  Crimes  tber  De- 
that  were  charged  as  the  Occafi  n  of  it  \  that  it  mart&s- 
was  his   Right  in  Law  to  huve  Oy.r  of  thefe, 
and  afterwards  Copies  of  them,  to  enable  him  to 
perfect  his  Exceptions,  for  they   informed  him, 
That,  if  no  legal  Ac!  could  be  produced,   or  if  the 
Judgment  was  illegal,  or  it  no  Crimes  m  Law 
were  charged,  en  which  the  Judgment  could  be 
Jounded,  all  was  null  and  void  j  and  what  was  not 
good  Originally,  could  never  be  made  fo  by 
Trad  of  Time  ;  and  what  was  not  found  and 
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fubftantial  in  its  Foundation,  could  never  be 
*"  made  fo  by  the  Superftructure.  He  confeffed 
*"V"^^  they  had  not  Time  to  draw  up  a  formal  Claim 
of  this  Right  •,  but,  according  to  their  Inftruc- 
tions,  he  had  got  a  Paper  drawn  up  and  engrof- 
fed,  which  was  figned  with  his  own  Hand }  but 
the  Court  refufed  to  receive  it,  becaufe  it  was 
not  figned  by  his  Counfel. 

Whereupon  Lilburne  faid,  his  Counfel  advifed 
him  to  dwell  upon  his  Demand  of  Oyer,  as  his 
Right,  being  his  chief  Shield  and  Buckler  to 
defend  his  Life ;  demanding,  if  they  would  rob 
him  of  his  Birthright,  the  Benefit  of  the  Law  ? 
which  he  repeated  feveral  Times,  with  an  ex- 
alted Voice,  when  the  Court  interrupted  him  ; 
telling  them,  If  they  denied  him  Juftice,  and 
would  not  permit  him  to  fpeak  for  his  Life,  he 
He  appeals  appealed  to  all  the  People  that  heard  him  that 
from  the  f)ay^  declaring,  that  the  Lord  Mayor  and  the 
Court  robbed  him  of  his  Birthright,  and  would  not 
fuffer  him  to  fpeak  for  his  Life;  and  being  Mafter 
of  very  good  Lungs,  he  perfectly  drowned  the 
Voices  of  his  Profecutors,  and  abufed  the  Re- 
corder Steel,  and  the  Attorney- General  Prideaux 
very  handfomely  •,  and  when  the  Court  endea- 
voured to  brow-beat  and  filence  him,  he  cried 
out  again,  My  Lord,  will  you  murder  me  without 
Law,  by  robbing  me  of  v.y  Birthright,  and  deny- 
ing me  Oyer  of  the  AH  &c  ?  My  able  honeft 
Counfel  have  commanded  me  to  dwell  upon  my 
Demand  of  Oyer  as  upon  my  Life  ;  if  this  were 
granted  me  I  am  fecure  *,  for  you  can  produce 
no  legal  Aft  of  Parliament,  or  Judgment 
againft  me,  nor  have  I  ever  committed  any 
Crime  to  found  them  upon. 

At  length  the  Court,  weary  with  the  Oppofi- 
tion  he  made,  told  him,  if  he  put  in  the  Ex- 
ceptions he  had  under  his  Counfel's  Hand,  they 
affured  him,  in  cafe  his  Counfel,  at  their  next 
Meeting,  would  avow  his  Demand  of  Oyer,  they 
would  grant  it :  Whereupon  Mr.  Lilburn  deli- 
vered in  his  Exceptions  ;  in  which  the  Objec- 
tions he  had  made  verbally  to  the  Proceedings, 
were  drawn  up  in  Form,  and  figned  by  his 
Counfel,  Norbury  and  Maynard. 

Lilburn  afterwards  made  a  Speech  to  the 
Court,  in  which  he  repeated  much  of  what  he 
had  faid  before,  and  then  withdrew.  He  ob- 
ferves,  that  the  Court  were  in  fuch  Confterna- 
tion  when  he  appealed  to  the  People,  that  they 
thought  fit  to  fend  for  more  Forces  to  protect 
them,  though  Colonel  Okey  had  a  ftrong  Guard 
of  Soldiers  there  from  the  Beginning  of  the 
Trial. 

Neither  Mr.  Lilburn  or  his  Friends  give  any 
further  Account  of  his  Trial,  only  it  appears  he 
was  acquitted  by  the  Jury  ;  from  whence,  I  pre- 
fume,  his  Exceptions  were  all  over-ruled.  The 
Jury  were  afterwards  called  before  the  Council 
of  State,  and  examined  concerning  their  Verdict ; 
but  it  does  not  appear  any  of  them  were  punifh- 
ed  for  the  Verdict  they  had  given. 

Among  other  Expreffions  of  Lilburn's  at  the 
Trial,  it  is  related  by  fome,  he  told  the  Court, 
That  the  All  for  his  Banifhment,  was  an  urijuft, 
an  unrighteous,  and  a  treacherous  All ;  that  he 
doubted  not  to  fiaiter  it  to  Pieces ;  they  could  not 
make  an  All  of  Parliament  fince  the  King's  Head 
was  cut  off:  That  if  there  was  any  Judicatory  in 
Parliament,  it  was  in  the  .Lords  and  not  in  the 
Commons  ;  they  had  nothing  to  do  to  fentence 
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any  but  their  own  Members :    That  all  Crimes    i6n. 
ought  to  be  adjudged  by  the  Common  Law  ;  ">  Car-  « 
Acts  of  Attainder  were  unlawful :  He  told  them,  <-^V"\J 
They  made  the  Land  groan  with  their  Oppreffwns. 
To  Prideaux  he  faid,    It  is  the  Admiration  of 
my  Soul,    that  a  Man  fhould  fit  in  Judgment 
on  me  that  thirfts  after  my  Blood. 

The  Army,  he  faid,  had,  many  of  them,  been 
very  good  Inftruments  to  deliver  them  from 
Tyranny,  but  be  wifhed  tbey  had  not  then  a  great- 
er Tyrant  (meaning  Cromwell)  than  "they  had  de- 
livered them  from :  His  Jury,  he  called,  His 
honourable  Jury,  and  affirmed,  that  it  was  They 
that  were  the  Keepers  of  the  Liberties  o/England  ; 
they  were  Judges  of  the  Law  as  well  as  of  the 
Fail.  J 

All    the  World   muft    allow    Mr.   L  turn's  Remark 
Remarks  on  this  Profecution  were  very  juft  j on  LU- 
indeed  he  was  furnifhed  with  them  by  fome  of  turn'' 
the  ableft  Counfel  in  England;    and,   if  he  was        ' 
not  the  Author  of  them,  yet  his  Courage  in  re- 
peating and  maintaining  thofe  Maxims  they  had 
furnifhed  him  with,    and  in  a  Manner  telling 
Cromwell  to  his  Face,  that  his  Power  was  ufurp- 
ed,  and  his  Adminiftration  tyrannical,  was  very 
heroical,   and  what  few  Men  durft  have  done, 
when  he  was  arrived  at  that  Height  of  Power. 

And  here  we  fee  how  fenfible  the  City  of 
London,  and  the  whole  Body  of  the  Nation, 
were,  as  well  as  John  Lilburn,  of  the  Oppref- 
fions  they  fuffered,  and  how  much  they  had 
contributed  to  the  Subverfion  of  the  Laws,  and 
enflaving  themfelves  and  their  Pofterity,  by  ad- 
hering to  their  hypocritical  Leaders:  We  fee 
they  petitioned,  threatened,  and  upbraided  the 
Ufurpers  with  deftroying  that  Conftitution  they 
pretended  to  preferve,  and  deluding  them  with 
fpecious  Pretences  of  defending  their  invaded  Li- 
berties, till  they  had  pofiefied  themfelves  of  So- 
vereign Power,  and  eftablifhed  their  Tyranny, 
and  then  becoming  much  greater  Oppreffors 
than  their  Lawful  Prince  had  ever  been  :  They 
complain  of  thofe  very  Abufes,  for  the  Redref- 
fing  of  which  they  had  been  fpirited  up  into  a 
Rebellion  againft  their  Natural  Sovereign,  and 
made  acceffary  to  his  Murder.  They  obferve 
that  Men  were  condemned  without  a  legal  Trial, 
that  they  were  exorbitantly  fined,  beyond  the 
Value  of  their  Eftates  ;  and  an  Ordinance  of 
Parliament  made  for  banifhing  a  Man,  who  had 
offended  againft  no  Law  in  being.  So  fenfible 
now  were  the  People  of  the  Hypocrify  of  their 
Leaders,  that  it  was  not  in  the  Power  of  the 
Ufurpers  to  pack  a  Jury  to  convict  this  Malcon- 
tent :  But  his  Acquittal  was  of  little  Advantage 
to  him  ;  the  Nation  was  then  governed  with  a 
Rod  of  Iron,  and  fince  they  could  not  get  him 
condemned  in  the  Courts  of  Law,  they  made 
ufe  of  pure  Force,  and  detained  this  rough  Mem- 
ber of  the  Church-Militant,  who  had  done  and 
fuffered  fo  much  for  the  good  Old  Caufe,  in  Pri- 
fon  to  his  dying  Day ;  and  though  he  had  quar- 
relled with,  and  oppofed  every  Government  he 
had  lived  under,  it  appears,  he  became  at  laft  a  Lilburn 
peaceable  Quaker,  and  difclaimed  the  Ufe  of  dies  a 
Carnal  Weapons.  Quaker. 

I  fhall  only  obferve  further,  that  That 
Rump  of  the  Commons,  that  then  went  under 
the  Name  of  the  Parliament  of  the  Common- 
wealth of  England,  affumed  a  greater  Power, 
both  in  Civil  and  Criminal  Cafes,  than  the  Houfe 
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1553.    of  Lords,  or  Commons,  or  both  of  them  united, 
$  Car.  2.  ha(j  ever  exercifed  before  the  Conftitution  was 
S*-^v^/  fubverted  ;    fining  and  banifhing  Men  at  Plea- 
fure,   without  hearing  them  in  their  Defence  ; 
though  indeed,  they  feem  at  this  Time  to  have 
been  no  more  than  the  Ufurper's  Tools,  to  exe- 
cute his  Decrees,  notwithftanding  the  pretended 
Government  was  exercifed  in  their  Names. 
Buried  of-      I  fliould  have  taken  Notice  before,  that  the 
ter  thir     Corpfe  of  John  Lilhurn,  after  he  was  dead,  was 


brought    by   the    Quakers    to  their    Meeting-     1655. 
Houfe  at  the  Bull  and  Mouth,    in  London,  where  *  ^ar. 2- 
ir  was  put  into  a  plain  Coffin,  without  any  Pall  v-/"v*^' 
or  other  Covering,  and  from  thence  carried,  in 
Contradiction  to  antient  Cuftom,  with  the  Head 
foremoft,  to  the  New  Church- Yard  at  Bethlehem, 
where  it  was  interred,  without  Chriftian  Burial, 
or  any  Ceremony,    but  the  Sighs  of  the  Bre- 
thren. 


i«s?-  Proceedings  in  the  Upper-Bench  (as  the  Kings-Bench  was  $  g»-a< 


5  Car.  2 

Streater'* 
Cafe. 


then  denominated)    on  a  Habeas  Corpus,    brought  by ^ 
Captain  John  Str eater,  in  Michaelmas  and  Hilary 
Terms,  1653.  5  Car,  II. 


Me  Ha-    ^Tp  ^  ^  Habeas  Corpus  was  in  Englifh,    and 
beas  Cor-     J_      of  the  following  Tenor  :  "  By  the  Keep - 
pus£*       «  ers  of  the  Liberties  of  England,  by  Authority 
brought,     ct  0f  Parliament,   to  the  Keeper  of  the  Prifon  of 
"  the  Gatehoufe,  &c.    We  command  you,  that 
'*  the  Body  of  John  Str  eater,  in  the  Prifon  un- 
**  der  your  Cuftody  detained,  as  it  is  faid,  to- 
"  gether  with  the  Day  and  Caufe  of  his  taking 
*'  and  detaining,  by  whatfoever  Name  the  faid 
"  John  is  called  therein,    you  have  before  us, 
"  in  the  Upper-Bench  at  Weftminfter,  on  Wed- 
**  nefday  next  after  the  Morrow  of  St.  Martin, 
*'  to  undergo  and  receive  thofe  Things  which 
'*  our  faid  Court  of  Upper-Bench  fhall  then  and 
**  there  order,  concerning  him  in  this  Part.  And 
*l  this  you  may  not  omit  at  your  Peril,  and  muft 
*'  bring  with  you  this  Writ.     Witnefs  Henry 
"  Rclle,  (the  Chief- Juftice)  dllVeflm.  12.  Nov. 
"  1653." 
Committed      Captain  Streater    being  brought  before   the 
by  a  War-  Court  the  23d  of  November,  the  Return  of  the 
rant  of  the  fjaieas  Corpus  was  read,  wherein  were  recited  two 
State"       Warrants ;  the  firft  by  the  Council  of  State,  dat- 
ed 12  Sept.  1 6 53.  and  directed  to  the  Keeper  of 
the  Gatehoufe,  commanding  him  to  receive  and 
keep  the  Body  of  the  faid  John  Streater,  com- 
mitted for  publishing  feditious  Pamphlets  againfl 
Jndconti-  the  State  :    The  other  was  a  Warrant  figned  by 
»»«*6)r  a   ^  Speaker  of  the  Commons,  dated  the  21ft  of 
from  the     Nov.  and  directed  to  the  Keeper  of  the  Gate- 
Speaker  of  houfe,  commanding  him,  by  Virtue  of  an  Order 
the  Com-    0f  Parliament,  made  the  fame  Day  to  receive  and 
mons-        keep   the   faid  John  Streater  Prifoner,     till   he 

ihould  be  delivered  by  Order  of  Parliament. 
He  moves  Then  the  Prifoner's  Counfel  moved,  that,  as 
to  be  hailed.  tQ  the  firft  Order,  if  there  was  no  more  than 
the  publishing  of  fcandalous  Pamphlets,  he 
might  be  bailed ;  and  the  Court  being  of  Opi- 
nion he  ought  to  be  bailed,  ordered  the  Prifoner 
to  fpeak  to  the  fecond  Warrant.  Whereupon 
Captain  Streater  faid,  As  to  the  fecond  Part  ot 
the  Return,  which  mentioned  an  Order  of  Par- 
liament, he  had  this  Exception :  That  it  dia 
not  mention  any  Caufe  of  his  Imprifonment. 

And  whereas  it  had  been  objected,  That  thc 
Parliament  was  not  bound  to  fhew  Caufe  upon  a 
Commitment,  he  hoped  the  Parliament  would 
not  encourage  the  maintaining  an  Argument  fo 
repugnant  to  their  Honour,  and  which  had, 
No  8. 


within  Memory,  been  condemned  by  the  Par- 
liament themfelves  :  That  the  Parliament  on  the 
17th  of  March,  1648.  had  declared,  That  their 
Authority  was  only  by  Law ;  that  they  were 
fenfible  of  the  Excellency  and  Equality  of  the 
Law  of  England,  and  would  uphold  the  true  ap- 
proved Rules  of  Law  :  They  had  declared  alfo, 
That  the  good  old  Laws,  and  Courts  of  Juftice, 
and  the  Cuftoms  of  England  were  the  Badges  of 
their  Freedom,  Rights,  and  Privileges  ;  that  by 
Magna  Chart  a,  None  fhall  be  taken  or  im- 
prifoned,  but  by  legal  Procefs,  according  to  the  old 
Law  of  the  Land ;  and  there  being  no  lawful  Caufe 
lhewn  in  the  Return,  let  the  Command  come 
from  whence  it  will,  the  Law  would  warrant  his 
being  ciifcharged  :  That  an  Order  of  Parliament 
could  not  repeal  or  fufpend  Laws  ;  and  Sir  Ed- 
ward Coke  obferves,  that  even  an  Act  of  Par- 
liament is  not  pleadable  in  a  Court  of  Record, 
but  by  Record  or  under  Seal,  much  lefi  an  Order 
of  Parliament  that  is  not  recorded  on  the  Parlia- 
ment Rolls  itfelf. 

The  Court  demanding  of  the  Attorney-Gene-  ^«  -dtt<*~ 
ral,  what  he  had  to  offer  in  Anfwer  to  this,  he  nerGent~ 
faid,  he  mould  not  argue  upon  it ;  for  the  Pri-  ™ti  being 
fener  was  committed  by  an  Order  of  Parliament,  bailed. 
who  need  give  no  Account  of  their  Reafons  for 
it  to  that  Court ;  it  was  their  Pleafure  to  com- 
mit him,  till  he  mould  be  cleared  by  an  Order 
of  the  fame  Power,  and  the  Court  could  not  but 
remember  Orders  of  the  like  Nature.  To  which 
it  was  faid,  There  had  indeed  been  the  like  Or- 
ders, in  the  Cafes  of  Lilburn,  Chetwin,  and  o- 
thers,  who  made  their  Application  to  the  Par- 
liament, and  Vs.  the  Prifoner  would  apply  him- 
felf  to  the  Houfe,  they  would  do  him  Juftice  ; 
but  as  he  was  committed  by  them,  who  were  a 
fuperior  Court,  and  they  only  knowing  the 
Caufe  of  his  Commitment,  it  was  not  fit  for  the 
Upper  Bench  to  controul  the  Parliament,  or  to 
enquire  into  it.  That  the  Parliament  were  the 
fupreme  Power,  and  might  alter  or  fufpend 
che  Laws  as  they  pleafed,  and  were  not  obliged 
to  exprefs  the  Caufe  of  Commitment,  as  inferior 
Courts  and  Officers  were ;  that  their  Orders 
were  no  more  to  be  queftioned  than  their  Acts  ; 
and  there  was  no  NecefTity  of  reading  a  Bill 
three  Times  now,  as  when  the  Legiflative  Pow- 
er was  in  King,  Lords,  and  Commons.  Mr.  Ju- 
S  f  f  ilice 
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tice  Nichols  alfo   faid,    he   had   known  feveral 
Acts  of  Parliament  paffed  on  once  reading :  And 


^f^\  upon  the  whole  the  Court  was  of  Opinion,  that 
refuse  to  an  Order  made  by  the  Parliament,  in  whom 
Bail  him.  the  Legiflative  Authority  was  then  vefted,  muft 
Ihe  Parii-  De  Law  to  them  ;    they  muft  not  difpute  their 

Zvl  sf~  Authority- 

Hebvingi  The  Parliament  being  diffolved  by  Cromwell, 
an  alias  in  the  Michaelmas  Vacation,  S treat er  obtained 
Habeas.  an  alias  Habeas  Corpus  in  Hilary  'Term,  of  the 
Corpus.     f0Howing  Tenor,  viz. 

"  Oliver,  Lord  Protector  of  the  Common- 
"  wealth  of  England,  Scotland,  and  Ireland,  &c. 
"  to  the  Keeper  of  the  Gatehoufe,  &c.  We 
"  command  you,  as  formerly  we  commanded 
"  you,  that  the  Body  of  John  Str eater,  Gent. 
'.'  in  Prifon  under  your  Cuftody  detained,  to- 
"  gether  with  the  Day  and  Caufe  of  his  taking 
"  and  detaining,  by  whatfoever  Name  the  faid 
"  John  is  called  therein,  you  have  before  us 
"  at  the  Upper  Bench  in  Weftminfter  upon  Mon- 
"  day  next,  after  the  15  Days  of  St.  Hilary 
"  next  coming,  to  undergo  and  receive  thofe 
"  Things  which  our  Court  of  Upper  Bench 
"  aforefaid,  fhall  confider  of  him  in  this  Behalf, 
"  and  this  you  may  not  omit  in  any  wife,  upon 
"  Peril  that  will  fall  thereon.  Witnefs  Henry 
"  Rolle,  at  Weftminfter  the  26th  of  January, 

To  which  Aquila  Wykes,   the  Keeper  of  the 
Gatehoufe  Prifon,  made  the  following  Return  : 

"  To  his  Highnefsthe  Lord  Protector  of  the 
*'  Commonwealth  of  England,  Scotland,  and  Ire- 
"  land,  and  the  Dominions  thereof,  in  the  Up- 
' '  per  Bench  Weftminfter,  at  the  Day  and  Place 
"  in  the  Writ  to  this  Schedule  annexed  named : 
"  I  do  certify,  that  before  the  coming  of  the 
"  faid  Writ  to  me  directed,  that  is  to  fay,  the 
"  xzth  Day  of  September  1653.  John  Streater 
"  in  the  Writ  named,  was  committed  to  my 
"  Cuftody,  and  there  detained  by  Virtue  of 
"  a  Warrant  from  the  late  Council  of  State, 
"  and  by  another  Warrant  from  the  Speaker, 
csV.  (both  which  Warrants  are  recited)  and  then 
7  concludes,  "  And  thefe  are  the  Caufes  of  the 
"  detaining  of  the  faid  John  Streater,  whofe 
*<  Body  before  the  Lord  Protector  aforefaid,  I 
"  have  ready  accordingly,  at  the  Day  and  Plage 
"  in  the  faid  Writ  contained,  as  I  am  within 
"  commanded." 

Aquila  Wykes,  Keeper  of  the  Gatehoufe. 

Me  moves       The  Prifoner  being  hereupon  committed  to 
tohedif-     tne  Marfhal  of  the  Upper  Bench,    and  brought 
charged.      jnto  Qomt  again  by  Rule  the  7th  of  February, 
his  Counfel  moved  that  he  might  be  difcharged  • 
for  that  the  Parliament  being  diffolved,    their 
Order  was  no  longer  in  force. 
5>e  Attar-      To  which  Mr.  Attorney  anfwered,  that  Par- 
ley gives    iiarnents  could  not  be  diffolved  ;  that  the  Parli- 
"ll/afons  a-  ament  was  tne  fame  Power  that  was  ftill  in  be- 
gaiuft  it.     ing  ;  and  as  by   this  Commitment  the  Prifoner 
was  not  to  be  delivered,  but  by  Order  of  Parlia- 
ment,   he  conceived  he  could  not  be  releafed  by 
any  other  Power;   he  muft  be  content   till  the 
Meeting  of  the  Parliament,  which  Was  to  be  the 
3  J  of  September,  1654.    He  admitted  that  an 
Order  of  one  or  both  Houfes,  when  the  Par- 
liament confifted  of  King,  Lords,   and  Com- 
mons, would  not  be  binding  on  a  Diffolution  ; 
but  now  that  Power  was  united   in  the  Com- 


mons, their  Order  was  of  greater  Force ;  nor  was     16$ ?• 
it  material  whether  Caufe  was  ffiewn  or  not;  the  5  Car-  Zi 
Parliament  might  commit  without,  and  it  was  V*^V^*'^ 
to  be  prefumed,    they  had  Caufe  for  fo  doings 
and  therefore  moved  he  might  be  remanded  to 
the  Gatehoufe. 

The  Prifoner's  Counfel  replied,  that  Parlia-  7he  Reply 
ments  might,  and  did  determine  •,  and  then  their  of  the  Pri- 
Orders  determined,  though  their  Ads  remained  ^'i. 
in  Force :  But  that  this  was  not  fo  much  as  an   oHW'e ' 
Order  of  Parliament ;  it  was  but  a  Warrant  from 
the  Speaker,    that  it  had  been  ordained ;  that 
whoever  faid  the  Parliament  was  in  being,  Ihould 
be  adjudged  guilty  of  an  High  Offence,  and  if 
it  did  not  continue  in  being,  their  Orders  could 
be  of  no  Force  •   that  an  Order  of  Parliament 
was  not  a  Judgment  of  Parliament;  that  they 
were  here  in  Court,  coram  Protetlore,  and  mov- 
ed again  that  he  might  be  difcharged  ;  but  the 
Court  took  Time  to  confider  of  it. 

The  Prifoner  being  brought  to  the  Bar  again  IheCourt 
the  eleventh  of  February,  Chief  Juftice  Rolle  difiharge 
delivered  the  Opinion  of  the  Court,  viz.  that the  i>r'^<" 
the  firft  Part  of  the  Return  was  too  general,  it 
not  mentioning  what  Books,  or  whofe  Books 
they  were,  or  where  or  when  they  were  pub- 
lifhed  :  That  the  fecond  Part  of  the  Return  was 
grounded  upon  an  Order  of  Parliament,  which jwas 
determined  with  the  Parliament }  and  that  That 
Pourt  was  to  take  Notice  when  the  Parliament 
was  fitting,  and  when  difcontinued,  and  which 
were  Orders  of  Parliament,  and  which  were 
Acts :  That  it  was  ever  the  Opinion  of  the  Par- 
liament themfelves,  that  upon  a  Diffolution  all 
their  Pommittees  and  Orders  ceafe :  That  the 
Court  did  not  reverfe  the  Order  of  Parliament ; 
it  was  reverfed..by  their  Diffolution,  and  there 
was  no  vifible  way  to  relieve  the  Prifoner  but 
in  that  Court :  Intervals  of  Parliament  might 
be  as  long  as  they  had  been  in  fome  late  Reigns  j 
and  if  an  Order  of  Parliament  fhould  be  bind- 
ing on  a  Diffolution,  where  was  the  Liberty  of 
the  Subject  ?  The  Court  therefore  was  unani- 
mous, that  the  Prifoner  ought  to  be  difcharged ; 
and  a  Rule  was  made  accordingly. 

John  Lilburn  had  not  fo  good  Fortune*  for  John Lil- 
though  he  brought  an  Habeas  Corpus,  directed  to  burn  re~ 
Colonel  Barkftead   Lieutenant   of  the    Tower /$***}'* 
the  Lieutenant  refufed  to  bring  him  into  Court,  an  Habeas 
alledging  he  had  received  a  Counter  Order  from  Corpus. 
the  Council  of  State,    That  Lilburn  Jhould  not 
be  brought  before  the  Upper  Bench,  but  abide  the 
Pleafure  of  the  Houfe ;    and  Lilburn's  Counfel 
faidj  that  they  had  no  Inftructions  from  their  Cli- 
ent, for  they  were  not  permitted  to  have  Accefs 
to  him,  and  moved  for  an  alias  Habeas  Corpus ; 
but  the  Court  would  not  grant  it,  and  told  them 
the  Council  of  State  had  their  Reafons  for  what 
they  did:  Nor  would  Oliver,  after  he  had  turned 
the  Parliament  out  of  Doors,  and  affumed  the 
Title  of  Protetlor,   ever  fuffer  Lilburn  to    be 
difcharged  or  bailed  ;  but  detained  him  in  Pri- 
fon by  his  fole  Will  and  Power,  without  giving 
any  Reafon  for  it  to  the  Day  of  his  Death. 

Thefe  Proceedings  fufficiently  fhew  how  much  Remarks 
the  Condition  of  the  Subject  was  mended  by  the  on  the  Ha- 
Ufurpers;  they  murdered  their  King,  under  a  oedS  Cor" 
Pretence  of  reftoring  Liberty  and  Property,  and  P"s  ,    , 
when  they  had  poffeffed  themfelves  of  Sovereign  Srrearer 
Power,    became  greater  Oppreffors,    and  mort  Lilbume, 
arbitrary  than  any  of  our  Kings.     We  find  then  &c- 
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Attorney-General  affirming,  that  Men  might  be 
imprifoned  For  Life,  by  a  Vote  or  Order  of  the 
Commons  without  a  Trial,  and  even  without 
fhewing  any  Caufe  of  Commitment :  To  fome 
they  refufed  the  Writ  of  Habeas  Corpus,  and 
others,  when  they  were  brought  before  the  Up- 
per Bench,  were  told  that  this  Court  could  not 
relieve  them :  It  was  the  Pleafure  of  the  Com- 
mons to  commit  the  Prifoner,  and  he  could  not  be 


releafed  by  any  other  Power,    even  after  the  Par-     3^55- 
liament  was  diffolved ;  that  the  Commons  might  ?S*L*,' 
alter  or  fufpend  the  Laws  as  they  pleafed,  and  ^^^ 
their  Orders  were  no  more  to  be  difputed  than 
their  Acts :  In  fhort,  the  People  were  now  Slaves 
to  a  fmall  Remnant  of  the  Commons,  as  they 
were  afterwards  to  Cromwell,  and  no  Shadow  of 
Law,  Liberty,  or  Property  remaining. 


*The  Trial 
of  Ger- 
hard and 
Vowel. 


The  Arraignment  of  Somerset  Fox,  John  Gerhard, 
and  Peter  Vowell,  for  High-Treafon,  againft  the  Pro- 
tector, Cromwell,  before  pretended  High  Court  of 
Juftice,  of  which  John  Lisle  was  Prejident,  the  30  th 
of  June,  K554..     ^  Car.  II. 


1(554- 
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TbeCharge  rip  H  E  Prifoners  were  charged  with  High- 
JL    Treafon,  in  confpiring  againft  the  Life 
of  the  Lord  Protector,  to  fubvert  that  pretended 
Government,  bring  in  Charles  Stuart,  and  pro- 
claim   him    King;    feize    on    the    Protector's 
Guards,   and  involve  the  Nation  in  a  bioody 
War. 
Fox  con-        Fox  confeffed  the  Charge ;  but  Vowel  for  fome 
fefes  it.     time  objected  to  the  Jurifdiction  of  the  Court, 
infilling  he  ought  to  be  tried  by  a  Jury,  by 
Magna   Charta,  and  the  antient  Laws  of  the 
Kingdom,  as  well  as  by  the  fixth  Article  of  the 
Protector's  Inftrument  of  Government ;  but  this 
ObjeSieni  being  over-ruled  by  their  pretended  Judges,  the 
to  the  Ju-  Evidewas  produced  againft  Vowel  and  Gerhard. 
rlhecZf     The  Witneffes  dep°fed,  that  the  Prifoners, 
ever-ruled.  Gerhard  and  Vowel,  were  in  a  Plot  to  feize  on 
The  Evi-   the  Lord  Protector,  and  feveral  of  his  Council, 
deuce.        and  murder  them,  and   to  bring  in  and  pro- 
claim Charles  Stuart,  Son  of  the  late  King  •,  that 
this  being  refolved  on  by  the  Confpirators  in 
England,  Mr.  Hinjhaw,  one  of  their  Number, 
and  others,  went  over   to  France  to  acquaint 
Charles  Stuart  with  the  Defign,  without  whofe 
Approbation  fome  of  them  refufed  to  act :   That 
Mr.  Hinjhaw  applied  himfelf  to  Prince  Rupert, 
who  brought  him  to  Charles  Stuart,   who  was 
of  Opinion  the  Confpirators  ought  not  to  proceed 
in   their   Defign,   for   three   Reafons ;  firft,  It 
would  be  difhonourable   to  come   in   by  fuch 
Means  ;  fecondly,  It  did  not  feem  feafible  ;  and 
thirdly,  It  was  not  Seafonable  at  that  Time: 
But  that   Prince  Rupert  afterwards  encouraged 
the  Defign,  and  promifed  his  Affiftance. 

That  Mr.  Hinjhaw,  Mr.  Wifeman,  and  Mr. 
Gerhard,  three  of  the  Confpirators,  returning 
to  England,  Rinftaw  acquainted  their  Accompli- 
ces of  the  Overture  that  had  been  made  to  Charles 
Stuart,  and  affirmed  that  Prince  Rupert  had  en- 
gaged to  fend  over  ten  thoufand  Englijh,  Scots, 
and  French,  to  be  commanded  by  the  Duke  of 
York,  and  land  in  Suffix  and  other  Places ;  and 
that  there  were  Forces  ready  to  join  them. 

That  they  had  agreed  to  furprize  the  Protec- 
tor with  a  Body  of  Horfe  as  he  went  from  White- 
Hall  to  Hampton-Court,  which  he  ufed  to  do 
every  Saturday  Night  with  a  very  fmall  Guard  -, 
they  were  to  feize  the  Forces  quartered  in  Weft- 


minfter,  the  Meufe,  &c.  to  furprize  the  Tower, 
raile  an  Infurrection  in  the  City  of  London,  and 
Proclaim  Charles  Stuart  there  ;  and  one  Billingf- 
ly,  a  Butcher  in  Smithfteld,  was  to  raife  a  Party, 
and  take  the  Troopers  Horfes  that  were  at  Grafs 
in  IJlington  Fields,  which  was  faid  to  be  a  Pro- 
ject of  Vowel's. 

The  chief  Witneffes  againft  the  Prifoners, 
were  Mr.  Wifeman,  Mr.  Charles  Gerhard,  and 
1  Mr.  Hudfon,  a  blind  Clergyman,  all  of  them 
very  honeft  Gentlemen,  and  were  certainly  en- 
gaged with  the  reft  to  pull  down  the  Ufurper, 
apd  bring  in  the  King,  but  obliged  to  become 
i  Witneffestofave  their  own  Lives:  However,  they 
teftified  no  more  than  they  found  the  Ufurpers 
were  very  well  acquainted  with  before. 

Mr.  Vowel  and  Mr.  Gerhard,  the  Prifoners,  'fie  Prifi- 
denied  the  whole   Charge  at  their  Trials,  and  mn*  De~ 
infifted  that  Treafon  (if  the  Facts'were  proved)-^*' 
could  only  be  committed  againft  a  King  •,    the 
Protector  was  a  Perfon  not  known  in  our  Law  : 
To  which  Prideaux,  the  Attorney-General  for  the 
Commonwealth,   replied,   that  the  Laws   which 
made  it  High-Treafon  to  Confpire  the  Death  of 
the  King,  were  ftill  in  force ;  and  that  by  King 
was  meant  any   Supreme    Governor,    whether 
King,   Queen  or  Protector,  though  the   King 
only  was  named  in  the  Act. 

The  Prifoners  being  afterwards  brought  in-  Lifle  en- 
to  Court  to  hear  Judgment,    the  Prefi dent  Life  favours  to 
made  a  Speech  to  them,  wherein  he  endeavour-  /^f  **« 
ed  to  fhew  the  Wickednefs  of  this  Confpiracy,  S'S? 
and  the  Reafonablenefs  of  the  Punilhment  the  /piracy. 
Law  had  inflicted  upon   fuch  Offences :  After 
which  the  Sentence  was  read  againft  the  three 
Prifoners,  being  of  the  following  Tenor,  viz. 

That  the  Court,   upon  due  Confederation  had  of  The  Sett- 
the  Treafons  and  Murders  plotted  and  contrived  by  Unct% 
the  Prifoners  againft  his  Highnefs  the  Lord  Protec- 
tor and  the  Commonwealth,  and  to  raife  a  bloody 
War  therein,  did  adjudge  them  to  be  hanged  by  the 
Neck  till  they  were  Dead. 

Somerfet  Fox  however  was  reprieved,   on  Ac-  Fox  par- 
count  of  his  acknowledging  the  Oiience,    and  *""'• 
pleading  guilty  *    and  Mr.  Gerhard,   upon  his 
Petition,     had    the  Manner  of  his   Execution 
changed,  from  hanging  to  beheading  ;  however, 
both  Mr.  Vowel  and  Mr.  Gerhard  were  executed 
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beheaded. 


Remarks 
on  the  Tri- 
al of  Vow 
el    and 
Gerhard. 


the  fame  Day,  namely,  on  Monday  the  10th  of 
July  -,  the  firft  being  hanged  in  the  Morning,  on 
a  Gallows  erected  for  that  Purpofe  at  Charing- 
Crofs,  and  Mr.  Gerhard  was  beheaded  on  a  Scaf- 
fold at  'Tower-Hill,  at  Four  in  the  Afternoon. 
They  both  gloried  in  their  Loyalty  to  their  So- 
vereign, declaring  themfelves  true  Members  of 
the  Church  of  England,  exhorting  the  People  to 
remain  ftedfaft  in  that  Profeffion,  and  in  their 
Loyalty  to  their  Prince,  They  did  not  deny 
but  there  had  been  fome  Difcourfe  how  the  U- 
furpation  might  be  demolifhed,  and  the  King 
reftored ;  but  affirmed,  there  was  no  Scheme 
actually  agreed  on  for  bringing  thefe  Things 
about. 

They  were  both  brave  Men,  and  far  from 
regreting  the  laying  down  their  Lives  for  their 
Religion  and  their  Country  •,  and  as  the  Ufurper 
knew  them  to  be  immoveably  loyal,  he  was  de- 
termined to  make  them  Examples  of  his  Ven- 
geance, whether  they  were  a<5tually  in  a  Plot  to 
deftroy  him  or  not.  And  here  we  fee  how 
fome  Lawyers,  whofe  Bufinefs  it  is  to  defend  the 


Laws  and  Conftitution,  can  proftitute  their  Pro-  1654. 
feflion  to  the  vileft  Purpofes,  and  make  the 6  Car-  2- 
Laws  fpeak  a  Language  directly  contrary  to  V-/"V"N-^ 
their  true  Meaning,  and  the  Intent  of  the  Legi- 
flators  that  made  them  ;  telling  the  People,  that 
the  Statutes  that  were  made  for  the  Prefervation 
of  the  King  and  Government,  were  to  be  inter- 
preted to  the  Deftru&ion  of  both ;  that  the  U- 
furper,  who  had  killed  the  King,  and  taken 
PofTeflion  of  his  Throne,  was  their  lawful 
Prince ;  and  the  prefent  King  and  his  loyal  Sub- 
jects Rebels,  by  thofe  very  Statutes  that  eftablilh- 
ed  the  Rights  of  both.  Of  all  Kinds  of  Murder, 
thofe  that  are  committed  under  a  Colour  of  Law 
are  the  moft  to  be  detefted.  How  vile  mult 
thofe  Judges  and  Counfel  appear  therefore,  who 
thus  pervert  Law  and  Juftice,  in  order  to  de- 
ftroy the  beft  and  bfaveft  Men !  Surely  the 
Names  of  Lifle  and  Prideaux  muft  remain  infa- 
mous to  lateft  Pofterity,  while  thofe  of  Vowel 
and  Gerhard,  whofe  Blood  they  hunted  after, 
mall  fhine  in  the  Annals  of  Fame,  as  long  as 
the  Sun  and  Moon  endures. 


1654   The  next  Proceeding  in  the  State  Trials  is  the  Profecution  it54 


6.  Car.  2 

Pordage'f 
Profecution 


of  Dr.  John  Pordage,  Re&or  of  Bradfield,  in  the 
County  of  Berks,  for  certain  Heretical  Doctrines,  before 
Commiffioners  for  ejecting  fcandalous  and  inefficient 
Minifters,  Offob.   1654. 


6  Car.  2. 


VheCharge  *~  I  '"*  H  E  principal  Errors  he  was  charged  with 


againjl 
him 


were,  his  denying  the  Divinity  o/~Chrift,  and 
the  Merits  of  his  Paffion ;  his  maintaining  that  Chrift 
was  a  Type,  and  but  a  Type,  and  not  perfect ;  which 
Charge  the  Doctor  denied,  nor  was  it  well  prov- 
ed againft  him  ;  and  the  Commiffioners,  on  paf- 
fing  Sentence,  declared,  that  they  did  not  think 
him  guilty  of  it-  however,  they  thought  fit  to 
He  is  de-  adjudge  and  decree,  That  he  Jhould  be  ejetled 
prived.       out  of  the  Retlory  of  Bradfield,   and  the  Profits 

thereof. 
Remarks        This  fhews  how  great  a  Power  the  Ufurpers 
on  thisPro-  conferred  on  their    Commiffioners  for  ejecting 
fecution.     fcandalous   Minifters  ;    that   they   made    them 


Judges  of  Herefy  and  erroneous  Do&rlnes,  as 
well  as  of  the  Lives  and  Morals  of  the  Clergy, 
and  authorized  them  to  fufpend  and  deprive 
whom  they  fa  w  fit-  and  pofiibly  the  greateft  Crime 
the  Doctor  was  guilty  of,  was  his  being  pofiefled 
of  one  of  the  beft  Livings  in  Berkfhire,  which 
the  Ufurpers  thought  fit  to  beftow  on  one  of 
their  Favourites.  Thus  we  fee  thofe  Men  who 
ufed  to  complain  of  the  Jurifdiction  of  the 
Bifhops  and  Ecclefiaftical  Courts,  fet  up  a  more 
arbitrary  Tribunal,  to  take  Cognizance  of  thofe 
Matters,  than  ever  was  erected  in  England  fince 
the  Reformation. 


Penrud- 

dock'i 

fTrial. 


Short  Mi- 
nutes of  it 
only. 


The  Trial  of  Colonel  John  Penruddock,  for  High-  «**•] 
Treafon,  by  a  fpecial  Commiflion  of  Oyer  and  Terminer,  ^^ 
held  at  Exeter,  the   19th  of  April,  16$$.    7  Car.  II. 


THIS  which  is  denominated  a  Trial,  is  no 
more  than  fome  fhort  Notes,  or  Memo- 
randums of  the  Colonel's,  in  which  he  relates, 
That  he  was  arraigned  together  with  Hugh  Grove, 
Richard  Reeves,  Robert  Duke,  George  Duke, 
Thomas  Fitz-J-ames,  Francis  Jones,  Edward  Da- 
vis, Thomas  Poulton,  and  Francis  Bennet,  Gent, 
and  that  he,  in  Behalf  of  himfelf  and  his  Fellow 
Prif oners,  excepted  to  the  Indictment,  as  not 
according  to  Law,  defiring  Counfel  might  be 
afligned  to  argue  the  Errors  it  contained  :  That 


this  being  denied  him,  he  pleaded  Not  Guilty, 
and  having  challenged  twenty- four  of  the  Pan- 
nel,  a  Jury  was  fworn  ;  that  he  afterwards  de- 
fired  a  Copy  of  the  Indictment,  and  Time  to 
prepare  for  his  Defence,  which  were  refufed, 
and  he  was  obliged  to  enter  upon  his  Defence 
immediately  ;  wherein  he  urged,  among  other  His  De- 
Things,  that  the  Law  knew  no  fuch  Perfon  as  a/«w- 
Protector,  againft  whom  the  Treafon  was  faid 
to  be  committed,  and  cited  a  PafTige  out  of 
Braffon,  who  fays,  Omnesfub  Rege,  £s?  ipfe  nu"- 
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nifi  tantum  Deo,  &c.  He  cited  alio  a  Parlia- 
ment Roll,  where  it  is  laid,  Whoever  Jhall 
refufe  Aid  to  the  King  when  War  is  Icvyed  a- 
gaiuft  him,  is  guilty  of  Treafon ,  and  that  all 
Mm  who  adhere  to  ihe  King  in  Perfonal  Ser- 
vice, are  freed  from  Treafon  hy  Law  :  He 
thought  it  ftrange  therefore,  they  Ihould  found 
their  Indictment  on  a  Statute  which  made  his 
adhering  to  the  King  Treafbn  ;  and  defired 
that  the  Statute  might  be  read,  but  the  Court 
ZbeCharge  would  not  indulge  him  lb  far.  Then  Mr.  At- 
enforced.  torney  made  a  long  Speech,  aggravating  the 
Charge  againft  the  Colonel,  and  telling  the 
Jury,  he  had  been  four  Years  in  France  ,  that 
he  held  a  Correfpondence  with  Charles  Stuart, 
of  whom  he  had  learned  the  Popilh  Religion, 
and  intended  to  introduce  Popery  -3  that 
Charles  Stuart,  whom  he  would  bring  in,  was 
a  debauched  lewd  young  Man,  and  would  en- 
gage the  Nation  in  another  bloody  Quarrel  , 
in  which  he  told  the  Jury,  they  with  their 
Wives  and  Children  would  be  deftroyed,  if 
the  Cavaliers  flicceeded. 

To  which  the  Colonel  replied,  Mr.  Attor- 
ney had  put  on  him  a  Bear-Skin,  and  now  de- 
figned  to  bait  hint  ,  but  (aid,  he  had  furren- 
dered  to  Captain  Crook  upon  Condition  of 
Quarter,  and  ought  not  after  that  to  have 
been  tried  for  his  Life :  He  obferved  alio 
that  the  Witneffes  produced  againft  him  had 
teftified,  that  when  King  Charles  II.  was  pro- 
claimed at  Salisbury,  he  had  declared  for  the 
true  Proteftant  Religion,  the  Liberty  of  the 
Subject,  and  Privilege  of  Parliament  3  from 
whence  he  concluded  it  was  obvious,  that  he 
was  not  for  bringing  in  the  Popilh  Religion. 

Had  he  leen  the  Crown  upon  the  Head  of 
any  Perlbn,  he  laid  he  might  have  known 
what  was  Trealbn  ;  but  here  was  no  fuch 
Land-Mark,  and  he  did  not  know  how  he 
could  be  guilty  of  what  he  was  charged  with  : 
He  advifed  the  Jury  not  to  be  terrified  by  the 
Power  and  Splendor  of  the  Court,  and  be- 
trayed into  a  Sin  of  a  deeper  Die,  than  the 
Judges  Scarlet,  by  drawing  his  Blood  upon 
their  Heads  :  He  bid  them  look  upon  him  as 
the  Image  of  his  Creator  3  for  that  Stamp  of 
God's  which  was  upon  his  Vifage,  was  not  to 
be  defaced  without  an  Account  given  for  it  : 
He  had  infilled  to  be  tried  by  thole  Laws, 
which  were  eftablifhed  by  the  Wifdom  of 
their  Anceftors  ,  but  he  was  tried  by  a  Law, 
that  was  cut  out  by  a  rebellious  Sword  ,  and  if 
they  did  not  look  well  to  it,  the  Sheets  on 
which  it  was  recorded,  might  fervc  lome  of 
them  for  Winding-Sheets  :  That  the  moft 
they  could  make  of  the  Matter  was  but  a 
Riot ;  however,  if  they  found  it  Specially, 
they  would  in  lome  Meafure  acquit  themfelves, 
and  throw  the  Blood  that  was  fpilled  upon 
He  is  con-  the  Judges :  But  the  Jury,  after  a  fhort  Re- 
cels,  brought  him  in  Guilty. 

On  Monday  the  :23d  of  April,  the  Colonel 
was  brought  to  the  Bar  again  with  twenty-fix 
Gentlemen  more,  who  had  been  tried  in  the 
mean  Time,  and  the  Court  demanded  what 
he  had  to  fay,  why  Sentence  Ihould  not  be 
pronounced :  He  anfwered,  he  could  have  of- 
fered the  Articles  of  Surrender,  but  did  not 
think  it  proper  in  this  Court :  If  the  Protector 
would  give  him  his  Life,  he  Ihould  return  him 
No.  9. 


vlBcd. 


Thanks;  but  if  not,  he  Ihould  forgive  him     1655. 
and  the  Court.      After  which  Sentence  was  "  C;ir  1L 
pronounced  on  the  Colonel  and  the  reft  of  the  isvQQ^ 
Prilbners,  That  they  fhould  he  drawn,  hanged,  paged. 
and  quartered,  as  traitors. 

Whereupon  they  oblerved,  that  this  was 
but  an  odd  way  of  performing  Articles  of 
Capitulation,  whereby  they  had  ftipulated  for 
Life,  Liberty,  and  Eftate. 

The  Colonel  and  Mr.  Grove,  had  the  Ho-  He  is  exe- 
nour  done  them  of  being  beheaded  at  Exeter ,  c**'t& 
leveral  other  Prilbners  were  hanged  at  Exeter 
and  Salisbury,  and  a  great-Number  of  Royalifts 
were  tranlported  to  the  Plantations  like  con- 
victed Felons. 

This  Proceeding,    how   imperfect  loever,  Remarks 
could  not  be  omitted,  becaule  it  is  the  beft  °"  Pe,nru^ 
we  could  meet  with  of  the  Sufferings  of  thele  ^J 
brave  Men  :  The  Hardfhip  Colonel  Penrud- 
dock   and  the  reft  of   the  Prilbners  chiefly 
complained  of,  we  find  was,  the  Violation  of 
the  Articles  of  Capitulation,    whereby   their 
Lives,  Liberties,  and  Eftates,  ought  to  have 
been  lecured.     But  the  Ulurpers  were  now  lb 
firmly  eftablifhed,  that  they  feared  no  Reta- 
liation 3  and  as  for  the  Injuftice  of  putting 
thele    brave    Cavaliers    to   death,    it  never 
troubled  them  in  the  leaft  :  They  had  warned 
their  Hands  in  the  Blood  of  their  Sovereign, 
and  deftroyed  ib  many  thoulands  of  his  loyal  • 
Subjects  in  the  Name  of  the   Lord  ,    that 
they  looked  upon  fuch  human  Sacrifices,  (es- 
pecially thole  of  the  beft  Blood  in   the  Na- 
tion) as  meritorious  Offerings  to  their  Maker : 
And  here  it  may  be  proper  to  give  lome  Ac- 
count of  the  Occauon  of  Penruddock's  Mis- 
fortune.    The  Nation  it  leems,  became  ge- 
nerally dilaffected  on  Cromwell's  alTuming  the 
Protectorfhip,  even  the  Independants  as  well 
as  the  Royalifts :  The  Presbyterians  were  ex- 
afperated  to  the  laft  Degree,  to   find  them- 
lelves  over-reached  ;  and  when  they  had,  with 
the  utmoft  Hazard,  fubverted  the  Monarchy, 
law  one  of  their  own  Number  afTiime  the 
lole  Government  of  the  Nation,  and  exercife 
a  more  ablblute  Tyranny  than  any  Sovereign 
in  Europe,   not  allowing  them  any  Share  in 
the  Adminiftration.     While  the  People  were 
in  this  Difpofition,  the  Royalifts  lent  over  to 
the  King  (then  at  Cclcgti)   for  Commiffions 
and  Generals,  to  conduct  an  Infurrection  in 
his  Favour  :  Whereupon  his  Majefty  fent  them 
Wilmot    Earl  of    Kochfier,    and   Sir  Jcfeph 
Wagfiaffe,  and  went   hiialelf  in  Dilguile  to 
Flujhingm  Zealand,  that  he  might  be  ready  to 
embark  for  England  on  the  firft  Notice  of. 
their  Succels      Wilmot  and  Wagfiaffe  finding 
the  People  generally  dilaffected  on  their  Ar- 
rival, the  former  went  into  the  North  of  Eng- 
land, and  Wagfiaffe  into  the  Weft  ;  but  their 
Defigns  were  fruftrated  by  the  Treachery  of 
one    Manning,    who    having    ierved    King 
Charles  I.  afterwards  entered  himlelf  in  the 
Service  of  the  Ulurpers,   and  was  employed 
by  tfhurloe,  Secretary  to  Cnmwell,  as  a  Spy 
in  the  Family  of  King  Charles  II.    From  this 
Man  it  was  Cromwell  received   Advice  that 
the  King  was  gone  to  Zealand,  in  Expectation 
of  an  Infurrection  in  England,  and  named  le- 
veral Royalifts  as  concerned  in  a  Conlpiracy 
againft  hinij  which  occafioned  their  being  taken 
T  t  t 
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I<J55-  up,  and  put  Cromwell  upon  his  Guard:  But 
Car.  II.  banning  was  not  acquainted  with  the  Mea- 
^v"^  fures  that  had  been  concerted,  or  the  particu- 
lar Perfbns  that  were  to  conduct  the  Enter- 
prize.  However  Cromwell,  upon  the  Intelli- 
gence he  had  received,  caufirig  feveral  Lead- 
ing Men  among  the  Royalifts  to  be  appre- 
hended, and  narrowly  watching  the  Motions 
of  the  reft,  the  Defign  was  fo  far  defeated, 
that  IViltJhire  and  Hampfhire  were  the  only 
Counties  which  found  it  practicable  to  appear 
in  Arms,  and  here  they  were  not  very  nume- 
rous. The  Royalifts  of  Wiltjhire  amounting 
to  two  hundred  Horfe,  among  whom  were 
Colonel  Penruddock,  Grove,  Jones,  Mompeffon, 
Mafon,  and  other  Perfons  of  Diftindion,  led 
by  Sir  Jofeph  Wagftaffe,  affembled  the  I  ith  of 
March  and  came  to  Salisbury,  where  the  Aflizes 
was  then  held,  about  five  in  the  Morning,  and 
furprized  Rolls,  the  Ufiirper's  Lord  Chief 
Juftice,  Mr.  Juftice  Nicholas,  and  the  High 
Sheriff,  in  their  Beds,  and  locked  up  all  the 


Stables  which  were  then  full  of  Horfes,  in  or- 
der to  mount  their  Friends  in  Town ;  and  " 
Wagftaffe,  it  is  faid,  would  have  hanged  up  s 
the  Judges  and  Sheriff,  in  order  to  render 
his  Party  defperate  ;  but  Penruddock  and  the 
Country  Gentlemen,  would  not  content  to  it ; 
and  having  fpent  three  or  four  Hours  in 
Town,  in  Expectation  of  being  joined  by 
the  Hampfloire  Men,  they  retired  towards  De- 
vonfhire,  but  Co  fatigued  and  difpirited,  that 
Captain  Crook  purluing  them  with  a  Troop  of 
Horfe,  they  lurrendered  to  him,  on  Condi- 
tion their  Lives,  Liberties,  and  Eftates  fhould 
be  fecured  ;  but  Wagftaffe,  Mafon,  and  Mom- 
peffon,  not  trufting  to  the  Capitulation,  made 
their  Efcapes  beyond  Sea :  In  the  mean  Time 
IVilmot  finding  it  impracticable  to  afTemble 
the  Royalifts  in  the  North  with  any  ProfpecT: 
of  Succefs,  adviied  them  to  remain  quiet,  and 
return  to  his  Majefty  at  Cologn  ;  where  Man- 
ning's Treachery  being  difcovered,  the  King 
ordered  him  to  be  fhot  to  death. 
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.^Proceedings  againft  James   Naylor,  before 
^v     Committee  of  the  Commons,  for  Blafphemy  and 
iryai.        other    Mifdemeanors    in  December,    1656.       8 
Car.  H. 
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The 
Charge 


Some  Ac- 
count of 
the  Man. 


THE  Prifbner  was  charged,  Firft,  with 
afluming  the  Geftures,  Words,  Honour, 
Worfhip,  and  Miracles  of  Chrift.  Secondly, 
with  affuming  the  Names,  and  incommuni- 
cable Attributes  of  our  BlefTed  Saviour. 

James  Naylor,  was  born  at  Ardifloe  near 
Wakefield  in  Tcrkjhire,  and  entering  himfelf 
in  the  Rebels  Army,  at  the  Beginning  of  the 
Civil  Wars,  became  Quarter-Mafter  in  Lieute- 
nant-General  Lamberfs  own  Troop  ^  but  falling 
Sick  in  Scotland,  he  returned  Home,  and  be- 
came a  Member  of  an  Independant  Congre- 
gation -3  from  which  he  was  excluded  for 
Blafphemy,  and  giving  out  that  it  was  law- 
ful to  lye  with  any  Woman  of  the  fame 
Sect  ;  and  his  Familiarity  with  one  Mrs. 
Rop:r,  a  married  Woman.  From  Torkjhire 
he  went  to  Cornwall,  to  vifit  the  Quakers 
there,  and  was  committed  to  Exeter  Goal  as 
a  Vagrant,  with  feveral  of  that  Sect  who  at- 
tended him  j  but  being  fet  at  Liberty,  by  an 
Order  of  the  Ufiirper's  Council,  he  and  his 
Difciples  began  a  kind  of  folemn  Proceffion 
from  Exeter  to  Briftol,  in  Imitation  of  our 
Saviour's  riding  to  Jerufalem. 

The  WitnefTes  depofed.  That  James  Nay- 
lor was  fet  upon  an  Afs  which  was  led  by  a 
**»/*""•  Woman,  and  in  all  the  Towns  they  pafTed 
through  in  their  Way  to  Briftol,  his  Difciples 
fpread  their  Garments,  and  fung,  Holy,  Holy, 
Holy,  before  him,  and  laid  they  were  moved 
by  the  Spirit  fb  to  do :  And  Naylor  himfelf  faid, 
That  Garments  were  fpread,  and  Praifes  fung 
to  the  Lord  before  him,  at  his  Entrance  into 
Briftol;  and  faid,  It  was  as  the  Lord  put  into 
their  Hearts ;  it  was  done  to  the  Praife  of  his 
Father,  and  he  might  not  refufe  any  Thing  that 
was  moved  of  the  Lord  j  he  did  think  the  Fa- 
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ther  commanded  them  to  do  it :  And  being 
asked,  Who  they  meant  by  Holy,  &c.  he 
anfwered,  They  were  of  Age,  let  them  anfwer 
for  them/elves  :  He  had  alfb  the  Defcription 
of  our  Saviour's  Perfbn  about  him  j  and  it  was 
obferved  by  the  Committee,  that  his  Perfbn 
much  refembled  the  Picture  commonly  drawn 
for  our  Bleffed  Saviour  ;  and  he  affedted  to  give 
the  like  Anfwers  that  Chrift  gave ;  as  when 
he  was  asked,  How  he  could  live  without 
Food  fifteen  or  fixteen  Days  ?  (as  he  pretend- 
ed he  had)  He  anfwered,  Man  liveth  not  by 
Bread  alone,  but  by  every  Word  that proceedetb 
out  of  the  Mouth  of  God  -3  and  in  another  of 
his  Anfwers  he  laid,  If  they  had  known  the 
Father,  they  fhould  have  known  him  alfo.  It 
was  teftified  alfb,  that  feveral  Women  kneeled 
before  him,  and  kifled  his  Feet ;  and  one  Dor- 
cas Erbery  depofed,  That  fhe  was  dead  two 
Days  in  Exeter  Goal,  and  Naylor  laid  his 
Hands  on  her,  and  railed  her  up  :  And  when 
the  Committee  demanded  of  the  Prifbner, 
If  he  raifed  her  from  the  dead  ?  he  anfwered, 
I  can  do  nothing  of  myfelf,  but  there  is  a  Pow- 
er in  me  from  above  :  And  being  asked,  Who 
bore  witnefs  of  him  ?  he  anfwered,  tfhe  Scrip- 
tures do  bear  Witnefs  to  the  Power  which  is  in 
me,  which  is  everlafting  ;  and  that  it  was  the 
fame  Power,  whereof  they  read  in  Scripture, 
that  had  raifed  the  dead,  according  to  the 
Power  manifeft  :  That  as  to  what  Dorcas 
Erbery,  or  any  other,  attributed  to  him  as  a 
Creature,  that  had  Beginning  and  Ending, 
he  utterly  denied  ;  but  what  any  Perfbn  faw 
of  God  in  him,  that  he  did  not  deny  :  That 
the  fame  Power  which  did  raife  the  dead, 
which  they  read  of  in  Scripture,   the  fame 

Chrift, 


the  STATE  TRIALS. 


25? 


*656-  Chrift,  the  fame  Anointing  according  to  the 
fSl^J  Meafure  of  him,  was  manifeft  in  him,  (the 
V/^r^  Prifbner)  and  no  other :  And  being  asked,  If 
any  prayed  to  him  ?  he  anfwered,  as  a  Crea- 
ture, he  did  difbwn  it.  A  Letter  from  one 
Hannah  Stranger  being  found  about  him, 
wherein  fhe  gives  him  the  Title  of  The  f aire  ft 
of  ten  thoufand  j  he  faid,  if  fhe  meant  it  of 
what  was  vifible,  he  denied  the  Title  ;  but  as 
fpoken  of  that  which  the  Father  had  begotten 
in  him,  he  durft  not  difbwn  it  ;  for  that  was 
beautiful  wherever  it  was  begotten  :  In  the 
lame  Letter  Stranger  gave  him  the  Title  of 
The  only  begotten  Son  of  God  :  And  it  being 
demanded,  If  he  was  the  only  begotten  Son 
of  God  ?  he  anfwered,  He  was  the  Son  of 
God,  and  that  the  Son  of  God  was  but 
one. 

In  another  Letter  from  Jane  Woodcock,  fhe 
gave  him  the  Title  of  The  Prophet  of  the  mo  ft 
High  j  and  Naylor  himfelf  at  his  firft  Exami- 
nation, averred,  That  he  was  the  Prophet  of 
the  moft  High  God  ;  but  afterwards  he  only 
laid,  He  was  a  Prophet  of  the  moft  High 
God. 

In  a  Letter  from  Thomas  Simmons,  he  was 
fliled  The  King  of  Ifrael ;  and  being  asked, 
If  he  affumed  ,  that  Title  ?  he  anfwered,  He 
had  no  Kingdom  in  this  World  ;  yet  a  Kingdom 
he  had,  and  he  that  had  redeemed  him,  had 
redeemed  him  to  be  a  King  for  ever  ;  but  he 
denied  any  fuch  Thing  as  a  Creature,  further 
than  as  God  manifefted  in  the  Flefh  ;  and  if 
they  gave  that  Title  to  Chrift  in  him,  then 
he  owned  it.  In  another  Letter  from  Han- 
nah Stranger,  fhe  gave  him  the  Title  of  The 
everlafting  Son  of  Righteoufnefs  ;  and  Naylor 
being  examined  about  it  faid,  God  manifeft 
in  the  Flefh,  he  did  witnefs  and  might  not  de- 
ny ;  and  that  where  God  was  manifefted  in 
the  Flefh,  there  was  the  everlafting  Son  of 
Righteoufnefs.  Jane  Woodcock,  in  another 
Letter  to  Naylor  fays,  He  was  fent  to  judge 
and  try  the  Canfe  of  Ifrael ;  and  at  his  Exami- 
nation he  averred,  He  was  fent  to  try  the  Caufe 
of  Ifrael,  by  him  who  made  all  Creatures, 
who  had  fent  his  Spirit  and  his  Son  into  him, 
to  try  the  Caufe  j  but  faid,  he  was  no  judge 
of  carnal  Matters. 

In  the  Poftfcript  to  Hannah  Stranger  s  Let- 
ter, her  Husband  wrote,  Thy  Name  fhall  no 
more  be  called  James  but  Jefus  5  and  Naylor 
on  his  Examination  faid,  If  they  gave  it  to 
any  other  but  the  Son  of  God  that  was  in 
him,  he  denied  the  Name ;  but  he  underftood 
they  gave  that  Name  to  the  Jefus,  the  Chrift, 
that  was  in  him  :  That  he  did  not  call  him- 
lelf  by  that  Name,  but  what  his  Father  had 
publifhed,  was  another  Thing. 

In  another  Letter  from  Martha  Simmons 
to  Naylor,  fhe  ftiles  him,  Thou,  well  beloved 
Lamb  of  God,  in  whom  the  Hope  of  Ifrael 
ftands  5  and  Naylor,  at  his  Examination  faid, 
If  he  were  not  his  Lamb,  he  fhould  not  be 
lought  to  be  devoured  :  And  being  asked,  If 
the  Hope  of  Ifrael  did  ftand  in  him  ?   he 


cerning  the  Titles  given  him  in  the  Letters,    1656. 
he  faid,  He  did  not  defign  they  fhould  have  8  Car-  IL 
feen    them,    becaufe   he  knew    there    were  ^"^"^ 
Things  in  them,  that  many  could  not  bear  ; 
but 


anfwered,  It  ftands  only  in 


Chrift,   and  as 


Jefus  Chrift  is  known  in  me  :  And  being  af- 
ked  again,  Are  you  he,  in  whom  the  Hope  of 
Ifrael  ftands  ?  he  anfwered,  Chrift  in  me,  the 
Hope  of  Glory  :  Being  queftioned  further  con- 


now  he  faw  his  Father  purpofed  they 
mould  not  be  hid.  Being  asked,  Whether  he 
owned  or  diiclaimed  the  Attributes  ?  he  an- 
fwered, If  they  had  it  from  the  Lord,  what 
was  he  that  he  fhould  judge  it  ?  But  if  they 
were  afcribed  to  the  Creature,  then  it  was  re- 
provable  :  If  they  did  it  to  the  Lord,  he 
durft  not  reprove  it ;  adding,  that  he  looked 
upon  the  Honour  and  Worfhip  given  him,  to 
be  to  the  true  Honour  of  Chrift,  or  elfe  he 
would  utterly  have  denied  it. 

It  was  further  depofed  by  John  Baynham, 
Deputy-Serjeant  to  the  Commons,  That  while 
Naylor  was  in  his  Cuftody,  he  ufually  fat  in  a 
Chair,  and  his  Difciples,  Men  and  Women, 
kneeled  about  him,  or  fat  on  the  Ground 
when  they  were  weary  of  kneeling,  finging, 
Holy,  Holy,  to  the  Almighty,  to  the  true  God 
and  great  God,  and  Glory  to  the  Almighty,  &CC. 
and  this  they  did  all  Day  long,  but  Nay/or 
never  fung  himfelf. 

That  there  was  a  great  Refbrt  of  other 
People  to  him,  who  in  like  Manner  kneeled 
before  him  ;  and  that  Naylor  never  fhewed 
any  Diflike,  or  reproved  them  for  it. 

It  being  demanded  of  Naylor,  what  he  had  Naylor'i 
to  fay  in  his  Defence,  he  anfwered,  That  V*face. 
he  abhorred  that  any  Honour  which  was  due 
to  God,  fhould  be  given  to  him,  as  he  was  a 
Creature  j  but  it  pleafed  the  Lord,  to  fet  him 
up  as  a  Sign  of  the  coming  of  the  Righteous 
One  :  And  as  to  what  had  been  done  in  paf- 
fing  through  Towns,  he  was  commanded  bv 
the  Power  of  the  Lord,  to  fufFer  fuch  Thing's 
to  be  done  to  the  Outward  Man  as  a  Sign  ; 
but  he  abhorred  any  Honour  as  a  Creature. 

Upon  the  Whole,  the  Committee  refblved 
that  the  Charge  was  fully  proved  againft  the 
Prifoner  ;  who  being  fent  for  to  the  Houfe  lit  is  con- 
the  fixth  of  December,  and  commanded  to  ™#«^ 
kneel,  he  refufed  ;  and  ftanding  with  his 
Hat  on  at  the  Bar,  the  Serjeant,  by  the 
Speaker's  Order,  took  it  off ;  and  being  asked, 
If  his  Name  was  James  Naylor  ?  he  anfwer- 
ed, He  was  fb  called  ever  fince  he  could  re- 
member ;  and  acknowleged  he  had  given  the 
Anfwers  abovementioned  to  the  Committee  : 
After  which  he  was  commanded  to  withdraw  j 
and  it  was  refolved  to  agree  with  the  Com- 
mittee, firft,  That  Naylor  was  guilty  of  hor- 
rid Blafphemy  ±  fecondly,  That  he  was  a 
grand  Impoftor  and  Seducer  of  the  People  : 
And  the  Queftion  being  put,  That  it  be  Part 
of  his  Punifhment  to  have  his  Hair  cut  off, 
it  paffed  in  the  Negative  :  But  on,  the  1 7th 
of  December,  the  following  Sentence  was 
agreed  on,  (viz.}  That  James  Naylor  be  His  Sen- 
fet  in  the  Pillory  in  the  Palace-Tard  on  Thurf-  tenet. 
day  next,  and  be  whipped  from  thence  to  the 
Old  Exchange,  by  the  Hangman  ;  where,  on 
the  Saturday  following,  he  fhall  likewife  be 
fet  in  the  Pillory  ;  and  in  each  Place  wear  a 
Paper,  fignifying  his  Crimes :  That  at  the 
Old  Exchange,  his  Tongue  fhall  be  bored 
through  with  a  hot  Iron  ;  and  he  fhall  be  there 
alfb  ftigmatized  in  the  Forehead  with  the  Let- 
ter B,  and  afterwards  conveyed  to  Briftol,  and 
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*:£>£■  ride  into  and  through  the  faid  City,  on  a  bare 
I^Xo  Horfe's  Back,  with  his  Face  to  the  Tail,  and  be 
publickly  whipped  the  next  Market-Day  after 
he  comes  thither  ;  and  afterwards  be  commit- 
ted to  Bridewell  in  London ;  and  reftrained  from 
the  Society  of  all  People ;  and  have  neither 
Pen,  Ink,  or  Paper,  or  any  Relief,  but  what 
he  gains  by  his  Labour. 
%%c  Execu-  While  this  Sentence  was  executing  on  the 
1  ton  of  n.  Pfjfoner  in  the  Pillory,  his  Followers  adored 
him,  and  afterwards  licked  his  Wounds,  and 
kiffed  his  Feet.  When  he  came  firft  to  Bride- 
well he  faded  three  Days,  but  then  was  glad 
to  eat,  and  work  to  keep  himfelf  alive  ;  while 
another  Quaker,  attempting  to  faft  forty  Days 
in  Imitation  of  our  Saviour,  was  ftarved. 

Thefewere  fome  of  the  happy  Confluences 
of  the  Subverfion  of  the  Church  and  State  : 
Sound  Religion,  and  found  Politicks,  were 
now  entirely  banifiied  the  Nation  ;  the  Peo- 
ple were  divided  into  a  Multitude  of  impious 
and  blafphemous  Sects,  every  one  of  which 
propofed  the  new-modelling  of  the  State,  as 
well  as  the  Church,  after  the  Whimfies  of 
their  own  Brains ;  and   we  lee  how   tenderly 
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Blafphemy  and  Idolatry  were  then  dealt  with :     1656- 
Thefe  Saints,  who  could  not  bear  the  Image  8  Car- ir> 
or  Picture  of  our.  Saviour  on  a  Glafs  Window,  ^^^^ 
in   the  Days  of  Monarchy  and  Epifcopacy, 
now  fall  down  and  worfhip  a  Man  like  them- 
felves,  in  the  publick  Streets  and  Highways, 
in  the  Face  of  all  the  World,  afcribing  to 
him  the  Attributes  of  the  Deity  ;  and  yet, 
we  do  not  find  any  one  of  them  puniflied  for 
it,  except  this  James  Nay  lor  :   And  whether 
his  Sentence  was  adequate  to  the  Offence,  I 
leave  the  World  to  judge. 

Quakers,  Fifth-Monarchy  Men,  The  Family 
of  Love,  and  every  Enthufiaftical  Opinion 
was  tolerated  ;  only  the  Difciples  of  the  Na- 
tional Church  and  the  Loyalifts,  were  per- 
fected with  Rigour  j  and  as  to  thefe,  the 
Powers  then  in  Being,  publifhed  a  Declarati- 
on, to  let  them  know,  That  they  would  not 
allow  them  the  Favour  of  a  Trial,  if  any  of 
them  were  fulpected  of  confpiring  to  reftore 
the  Conftitution,  but  they  would  believe  them 
all  guilty  ;  and  put  them  to  death,  without 
lb  much  as  fuffering  them  to  have  -the  Benefit 
even  of  the  Forms  of  Law. 


^  The  Trial  of  Miles  Sindercome,  alias  Fish,  for8^fn 
High-Treafon,  at  the  Upper  Bench,  TVeftminfter  ;*v^ 
the  9th  of  February,  1656.     8  Car  II. 


?%t  itidiS-  ~&  /r  I L  E  S  Sindercsme,  was  indicted  for 
ment.  _1V1  High  -Treafbn,  in  confpiring  againft 
the  Life  of  the  Lord-Protector,  to  fubvert 
the  Government  of  the  Common  -  Wealth, 
and  to  levy  War  againft  the  fame.  The  Overt- 
acts  laid  of  the  Confpiracy  were,  That  he, 
with  one  William  Boyce,  and  others  his  Ac- 
complices, hired  a  Houfe  in  Weftminfter,  to 
which  they  carried  Arms  and  Ammunition, 
with  an  Intent  to  murder  the  Protector  ;  that 
they  alfo  provided  Horfes,  and  took  another 
Houfe  at  Hammerfmith  for  the  fame  Purpofe  ; 
and  that  they  brought  Gunpowder,  Brimftone, 
and  other  combuftible  Materials,  into  the 
Chapel  of  Whitehall,  and  fet  Fire  to  the  fame, 
to  the  great  Danger  and  Diflurbance  of  the 
Protector. 
Notes  only  All  the  Account  the  Editor  has  given  us 
of  the  E-  0f  tnis  Trial,  is  fome  fhort  Notes  that  feem  to 
have  been  taken  by  a  Friend  of  the  Ufurper's  • 
who  relates,  That  Soope,  one  of  the  Prifb- 
ner's  Accomplices,  depofed,  That  the  Prifo- 
ner  had  made  him  Offers  of  Money  and  Pre- 
ferment, to  join  with  him  in  murdering  the 
Protector  j  That  the  Deponent,  (who  was  a 
Soldier  in  Cromwell's  Guards)  was  to  give 
Notice  when  the  Protector  went  abroad,  and 
what  Part  of  the  Coach  he  fat  in  -3  he  gave 
Evidence  alfo  of  their  buying  up  fleet  Hor- 
fes ;  of  the  Prifoner's  lodging  Gunpowder, 
&c.  in  the  Chapel  of  Whitehall ;  and  his  Re- 
fblution  to  kill  the  Protector,  if  the  Fire  did 
not  take. 

That  Cecil,  another  of  the  Confpirators, 
depofed,  That  the  Prifbner  engaged  him  in 
the  Defign  of  affaflinating  the  Prote&or  ;  and 
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that  they  were  upon  the  Road  five  or  fix 
Times,  in  order  to  effect  it,  particularly  once 
in  Hyde-Park,  when  tfoope  gave  them  Notice 
the  Protector  went  abroad  ;  That  they  took 
a  Houfe  at  Hammerfmith  alio,  and  lodged  Arms 
in  it  on  Purpofe  to  fhoot  him  as  he  came  by  , 
and  that  one  of  their  Guns  would  carry  12 
Carbine  Bullets  and  a  Slug  ;  and  he  defcribed 
the  Fire- Works  prepared  for  burning  White- 
hall. 

He  depofed  alfbj  That  Forces  were  ex- 
pected from  Spain  and  Flanders,  to  join  the 
Confpirators,  and  that  great  Part  of  the  Fleet 
would  revolt ;  and  believed  that  Colonel  Sex- 
by  was  the  principal  Agent  at  Brujfels  :  That 
there  were  thirty  or  forty  engaged  to  aflafll- 
nate  the  Protector ;  but  it  was  fb  ordered, 
that  not  any  one  fhould  know  the  others  were 
in  the  Plot,  untill  the  Matter  was  ripe  for 
Execution. 

He  depofed  further,  That  Houfes  were 
taken  in  Weftminfter,  and  Arms  lodged  in 
them,  to  kill  the  Protector  as  he  went  to  the 
Parliament-Houfe :  That  the  Prifbner,  Cecil 
the  Deponent,  and  Boyce,  actually  went  out 
into  a  Yard  near  Weftminfter- Abbey,  to  fhoot 
the  Protector,  as  he  paffed  from  the  Abbey  to 
the  Parliament,  in  the  Painted-Chamber  ;  but 
were  prevented  by  fome  Accident. 

The  Witneffes  depofed  further,  That  this 
Attempt  not  fucceeding,  they  provided  fleet 
Horfes  to  kill  him  as  he  rode  out  j  and  at- 
tempted the  firft  Time,  the  latter  End  of  Sep- 
tember ;  a  fecond  Time,  as  the  Protector 
went  the  Back- Way  from  Kenfington  to  Lon- 
don j  a  third  Time,  when  he  went  to  Hyde- 
Park 
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1656-     Park  in  his  Coach  ;  a  fourth  Time,  when  he 
7  Gar.  II.  went  to  cfumbgm-Grem ;   and  a  fifth  Time, 
v>^vs-'  when  the  Protector  alighted  from  his  Horfe 
in  Hyde-Park,  but  were  prevented  then    by 
Cecils  Horfe  being  out  of  Order :  That  Sin- 
dercome rode  out  once  alone  to  kill  him  ;  and 
all  thefe  Attempts  failing,  they  refolved  to 
fire  Whitehall. 
the  Prifo-     Sindercome  abfbluteiy  denied  he  knew  of 
ner's  De-  any  Plot  -3   and  infifted,  as  others  had  done, 
ftnUm       that  no  Treafbn  eould  be  committed  againft 
the  Perfon  they  ftiled  Protector  :  To  which 
the  Ufurper's  Chief  Juftice  Glynn,  and  Juftice 
Warburton,    replied,    That  to    compafs    the 
Death  of    the  Chief  Magiftrate,   by   what 
Name  fbever  he  was  called,  was  High-Trea- 
fbn ;  and  that  he  (the  Protector)   was  the 
fountain  of  Juftice,  in  whofe  Name  all  "Writs 
He  is  con-  run,  and  all  Commiffions  and  Grants  were 
vitfed.       made :  And  the  Jury  finding  him  Guilty,  the 
following  Judgment  was  paffed  on  the  Pri- 
fbner, Viz. 

The  Sen-  that  he  Jbould  he  drawn  upon  a  Hurdle  from 
fence  pa/-  the  Tower  to  Tyburn,  and  there  be  hanged 
(**"  ant  ill  he  was  half  dead,  and  then-  being  cut 

down,  his  Bowels  fhould  be  taken  out,  and 
burnt  in  his  Sight ;  his  Body  divided  into  four 
Quarters,  and  difpofed  of  as  his  Hghnefs  the 
Lord  ProtecJor  fhould  think  fit. 

He  is  found  Whether  Sindercome  polfbned  himfelf,  be- 
dead  in  his  cau£  ne  apprehended  the  Sentence  would  be 
rigoroufly  executed,  or  to  avoid  the  Ignominy 
of  the  Execution  ;  or  whether  he  was  poifbn- 
ed, or  other  wife  privately  murdered,  by  the 
Direction  of  the  Ufurper,  leaft  he  fhould 
difeover  more  of  his  Villainy^  does  not  fully 
appear :  But  it  is  certain  he  was  found  dead 
in  his  Bed,  the  Night  before  he  fhould  have 
tfbeCoro-  been  executed ;  whereupon  the  Coroner  fat 
Mr  fits  on  Up0n  his  Body,  and  feveral  Witneffes  were 
examined,  as  to  the  Manner  of  the  Prifoner's 
Death. 
Vhe  Evi-  Sir  Richard  Napier,  Doctor  of  Phyfick, 
denctbe-  an(j  Doctor  Fern,  Reader  of  Anatomy  in 
Coroner.  Grefham-College,  depofed,  That  being  defired 
by  Sir  John  Barkftead,  Lieutenant  of  the 
2"owtr,  to  fee  the  Head  of  Miles  Sindercome 
opened  (his  Body  having  been  opened  before 
their  coming  by  the  Surgeons)  and  make  their 
Obfervations  thereon  j  they  found  the  Brain 
much  inflamed,  red,  arid  diftended  with  Blood, 
iwollen  as  full  as  the  Skull  could  well  hold  ; 
befides  much  grumous  and  clodded  Blood  out 
of  the  Veins,  which  muft  be  the  Effect  of 
lome  Very  violent  and  preternatural  Caufe. 
Yet  were  they  not  able  pofitively  to  determine 
what  that  was,  or  whence  it  proceeded,  the 
Motion  being  much  more  fudden  and  violent 
than  that  of  Apoplexies,  and  other  known 
Difeafes  of  the  Brainj  except  when  caufed 
by  Contufion,  and  other  the  like  extraordina- 
ry Violences. 

Charles  Stamford  and  Nicholas  Brethers, 
Wardens  of  the  Surgeons  Companyj  and 
Laurence  Loe,  another  able  Surgeon,  depofed, 
That  being  ordered  to  open  the  Body  of 
Miles  Sindercome,  Prifbner  in  the  'tower,  they 
could  not  find  out,  or  difeover  any  the  ufual 
N°  o. 
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Symptoms,  or  Effects^  accompanying  the 
taking  of  known  and  fharp  Poifbrls,  caufing 
fudden  Death ;  but  by  the  Diftenfion  and  v-^v^>* 
Swelling  of  the  Brain  and  VefTels  in  the  Head^ 
with  much  coagulated  Blood,  which  they 
found  there :  Their  Opinions  therefore  were^ 
That  the  Prifbner  had  caufed  the  fame  by 
fbme  extraordinary  Means,  for  the  haftening 
of  his  Death. 

Under  the  Clofe- Stool,  in  Sindercome' s 
Room,  was  found,  after  he  was  dead  (as  ir  is 
faid)  the  following  Paper^  fubferibed  with  his 
own  Hand,  (Viz.) 

CI  OB   knoweth  my  Heart,  I  do  take  this  ^  Note 
Courfe,  becaufe  I  would  not  have  all  the  f-vdi°h^ 
open  Shame  of  the  World  executed  upon   my  Bo-  f^pyjfo^ 
dy  :  I  dejire  all  good  People  not  to  judge  amifs  tm'sRooni. 
of  me ;  for  I  do  not  fear  my  Life,  but  do  truft 
God  with  my  Soul.    I  did  this  thing  without 
the  Privity  of  any  Perfon  in   the  World  :  I  do 
before  God  and  the  iVorld  clear  my  Keeper,  my 
Sifters,  Mother  or  Brother,  or  any  other  of  my 
Relations  -,  but  it  was  done  alone  by  my  felf :  I 
fay  by  me, 

the  13th  Day,  1656.  .  February. 

MILES  SINDERCOME.  ' 

Elizabeth  Herring,  Wife  of  William  Her-  Further 
ring  Mariner,  and  Sifter  to  Miles  Sinder- E,°ide"ce4 
come,  depofed,  That  fhe  went  feveral  Times 
to'fee  her  faid  Brother  in  the  Tower,  and  that 
going  to  him  on  Monday  the  9th  of  February; 
after  he  had  received  Sentence  of  Death,  and 
lamenting  his  Condition,  he  faid,  before  they 
fhould  have  his  Life  fb  fhamefully  (meaning 
the  Lord  Protector,  fhe  believed)  he  would 
poifbn  himfelf,  and  defired  her  to  procure  hirn 
fbme  Poifbn,  which  fhe  refufed  ;  and  that 
coming  every  Day  after  to  fee  him  while  he 
lived,  he  did  not  mention  Poifbn  any  more, 
or  fpeak  any  Words  of  Difeontent,  as  if  he 
intended  to  deftroy  himfelf ;  nor  did  he  com- 
plain of  any  Sicknefs,  or  Difeafe,  that  he  was 
troubled  withal :  That  on  Friday  the  13  th  of 
February,  the  laft  Day  he  lived,  fhe  peirfuaded 
him  to  confefs  who  had  a  Hand  in  the  Plot 
againft  the  Lord  Protector  ;  and  told  him,  if 
he  would  confefs,  his  Highnefs  would  grant 
him  his  Life4  and  wifhed  him  to  truft  to  God 
and  Man.  To  which  the  faid  Sindercome  re- 
plied, He  would  have  it  under  black  and 
white,  and  that  he  would  truft  no  Man  :  That 
about  Eight  at  Night  fhe  left  him  in  good 
Health,  as  fhe  thought ;  and  that  he  found  in 
his  Conference  he'  had  made  his  Peace  with    ' 

the  Lord  : Denied  fhe  ever  brought  him 

Poifbn,  or  any  other  Thing  to  deftroy  him  j 
yet  confeffed,  that  on  the  faid  Friday  Night 
before  he  died,  fhe  did  fay,  fhe  defired  wkb 
all  her  Heart  to  fee  him  die  a  natural  Death 
in  that  Chamber. 

Two  other  Worrlen,  who  vifited  Sinder- 
come after  Sentence,  depofed^  That  they  did 
not  know  of  any  Poifbn  brought  him ;  nor  did 
they  ever  hear  him  fpeak  any  Words  as  if  he 
intended  to  deftroy  himfelf  by  Poifbn^  or 
otherwife. 

William  Foftcr,  One  of  the  Officers  appoint-  the  Evi- 
ed  to  remain  in  the  Chamber,  where  Stnder-d.e™eofiht 

n  Officers 

^U  «'«W tbatguard- 

ed  him. 


258  ^CRITICAL    REVIEW^/ 


1656. 

7  Car.  II. 


come  was  imprifoned,  depofed,  That  on  ir;'-|and  pals  him  out  of  the  Water-gate,  and  he     ^56. 
day,  the   13th  of  February,  about  Nine  at   would  kill  any  Man  that  fliould  oppofe  him : 7  Car  ll' 
Night,   the  Prifoner  defired    him  and  four  That  the  Prifbner,  coming  back  to  the  Sower  w""v"s* 


more,  that  were  then  in  his  Room,  to  with- 
draw out  of  the  Chamber,  while  he  went  to 
Prayers,  which  they  did  ;  and  within  a  Quar- 
ter of  an  Hour  he  called  them  in  again,  and 
-took  a  Book  in  his  Hand  to  read,  after  which 
he  faid  he  would  go  to  Bed,  and  that  was 
the  Jaft  Night  he  mould  go  to  Bed  j  and 
laying  himfelf  down,  fell  afleep,  and  fnored, 
as  the  Examinant  thought  $  but  defiring  Da- 
niel Steer,  his  Keeper,  to  take  a  Candle  and 
fee  how  the  Prifoner  lay  in  his  Bed,  Steer  (aid 
he  was  almoft  dead  ;  however,  he  lay  Speech- 
lefs  for  two  Hours  after,  and  then  died. 

Philip  Brcwn,  another  of  the  Officers  ap- 
pointed to  wait  in  the  Prifbner's  Chamber, 
depofed,  That  he  was  at  Dinner  with  Sinder- 
come  on  the  13  th  of  February,  and  he  faid3 
That  was  the  laft  Meal  he  mould  ever  eat : 
And  that  afterwards  two  of  the  Prifbner's 
Sifters,  a  Coufin,  and  another  Woman,  came 
to  lee  him,  and  would  have  perfuaded  him  to 
confefs  who  brought  him  into  thofe  Trou- 
bles, and  he  anfwered,  So  whom  fhould  he 
confefs  ?  He  could  not  expect  Mercy  from  him 
•who  was  refolded  to  give  him  rtone :  Adding, 
That  Cromwell  faid  to  him  when  he  was  taken, 
and  brought  before  him,  Sindercome,  Have  I 
caught  you  ?  Tou  that  have  fought  many  ways 
to  take  away  my  Life,  I  will  have  no  Confede- 
ration at  all  of  thy  Life.  That  when  Sinder- 
come had  repeated  thefe  Words,  he  fell  in  a 
great  Paffion,  and  laid  he  might  go  and  ac- 
cufe  the  Lord  Fleetwood,  the  Lord  Lambert, 
Sir  ohn  Barkftead,  Sir  Thomas  Pride,  or  any 
other  Member  of  the  Army,  if  he  was  mind- 
ed to  deftroy  innocent  Blood.  That  about 
Seven  the  lame  Evening  this  Examinant  re- 
ceived Orders  from  the  Major,  That  Sinder- 
come fhould  have  fome  Time  allowed  him  a- 
part  to  prepare  himfelf,  if  he  defired  it;  and 
thereupon  the  Examinant  retired  out  of  the 
Chamber,  and  left  him,  alone  ;  and  Handing 
at  the  Door,  a  quarter  of  an  Hour  after,  he 
law  the  faid  Miles  kneeling  by  the  Bed-fide  ; 
but  loon  after  this,  one  of  the  Centinels,  who 
Hood  at  the  Chamber-Door,  told  the  Exami- 
nant, that  Sindercome  did  cough  and  keck,  as 
if  he  was  vomiting  ;  and  opening  the  Door, 
he  found  the  Prifoner  walking  about  the 
Room.  That  Captain  Fofter,  and  Captain 
Sharp,  who  were  ordered  to  be  there  that 
Night,  then  came  into  the  Room ;  and  about 
Nine  at  Night  Sindercome  defired  all  the 
Company  to  withdraw  out  of  the  Room,  and 
within  a  quarter  of  an  Hour  called  them  in 
again,  took  a  Book  in  his  Hand  to  read,  and 
then  laid  he  would  go  to  Bed,  That  was  the 
laft  Night  he  fhould  go  to  Bed  j  and  that  a 
little  Time  after  he  Jay  down  they  difcovered 
he  was  dying,  as  the  laft  Witnefs  depofed. 

Daniel  Steer,  the  Prifbner's  Keeper,  depo- 
fed, That  Sindercome  being  a  Prifbner  in  the 
Sower,  the  latter  End  of  January,  told  the 
Examinant,  If  he  would  be  faithful  to  him, 
he  would  give  him  the  Value  of  his  PJace, 
were  it  worth  two  hundred  Pounds,  defiring 
he  would  provide  him  (Sindercome)  a  Black 
Suit  of  Cloaths,  a  Peruke,-  and  fhort  Dagger, 


from   his  Trial,  the  9th  of  February,   was 
in  a  great  Paffion,  and  laid  they  mould  not 
have  their  Ends,  and  defired  the  Examinant 
to  help  him  to  fbme  Poifbn,  that  he  might 
make  away  himfelf  j  and  he  refilling,  the  Pri- 
fbner applied  himfelf  to  his  Sifter,  Elizabeth 
Herring,  who  was  prefent,  to  bring  him  fbme 
Poifbn,  but  fhe  fell  a  crying  -,  and  afterwards 
the  Prifoner  and  the  faid  Elizabeth  had  fbme 
private  Difcourfe,  which  the  Examinant  did 
not  hear  :    That  his  Sifter  being  gone,  the 
Prifbner  demanded  if  he  could  not  poffibly 
help  him  to  make  his  Efcape,  and  if  he  could, 
he  would  make  Two  Hundred  Pounds  good 
to  him  that  Night  $  and  if  the  Examinant 
would  go  along  with  the  Prifbner,  he  would 
make  that  200  /.  Seven  Hundred  Pounds,  or 
what  he  fhould  defire  ;  but  the  Examinant  re- 
plied, it  was  impofiible  for  him  to  make  his 
Efcape,  there  was  fuch  a  ftricr.  Guard  kept 
about  him.    That  on  the  13th  of  February , 
about  Ten  at  Night,  the  Examinant  was  in 
the  Prifoner's  Chamber,  together  with  Cap- 
tain Sharp, Captain  Fofter,  Enfign  Browns,  and 
Serjeant  Stock  ;  and  that   the  Prifoner  defired 
them  to  withdraw,  called  them  in  again  with- 
in a  quarter  of  an  Hour,  went  to  Bed,  and 
died  as  the  former  Witnefles  had  depofed  ; 
but  that  he  knew  of  no  Poffbn,  or  any  other 
Means   the  Prifoner  tiled  to  take  away  his 
Life. 

Captain  Henry  Sharpe,  who  was  in  Sinder- 
come's  Room,  on  Friday  the  x  3th  of  February^ 
confirmed  the  Evidence  the  former  Witnefles 
gave ;  adding,  that  after  the  Prifbner's  Sifter, 
and  the  reft  of  the  Women  were  gone,  they 
caufed  the  Room  and  the  Bed  to  be  learched, 
left  any  Thing  fhould  be  left  there  for  the 
Prifbner  to  do  himfelf  a  Mifchief  withal ;  but 
nothing  could  be  found. 

Elizabeth  Sindercome,  of  Deptford,  Wi- 
dow, the  Prifbner's  Mother,  depofed,  That 
fhe  went  three  Times  to  fee  her  Son  while  he 
was  Prifbner  in  the  Sower  ;  and  that  fhe  did 
not  know  of  any  violent  Means  ufed  by  him, 
or  any  other,  to  haften  his  Death :  That  he 
told  her,  the  laft  Time  fhe  was  with  him,  he 
was  prepared  to  die,  and  Jke  faw  him  no  more. 
But  about  Twelve  a  Clock  on  Friday  Night, 
the  13th  of  February,  fhe  heard  fhe  was  lent 
for,  and  heard  he  was  very  fick  and  weak,  of 
which  Sicknefs  he  died  prefently  after. 

The  Coroner's  Inqueft  having  confidered  ^  Cm- 
the  abovefaid  Depofitions,  could  come  to  no  nef*  In~ 
Refblution,  as  to  the  Caufe  of  his  Death,  and  IZltfij, 
therefore  adjourned.  andad- 

On  the  1 6th  of  February,  they  fat  again,;"*™- 
when  it  is  faid  they  were  of  Opinion,  that  the  ^72*' 
Prifoner,  by  fome  extraordinary  Means,  had  -)0Hrn  a_ 
been  the  Occafion  of  his  own  Death,  and  be-  gain. 
lieved  the  lame  to  be  by  Poifbn  $  but  adjourn- 
ed however  until  Seven  the  next  Morning,  at  DireSed 
the  Lord  Chief  Juftice's  Houfe,  where  having  by  the  Cb. 
received  his  Lordfhip's  Direction,  they  gave  J¥'/* 
in  their  Verdift,  that  the  faid  Miles  Sinder-C/g* 
come,  on  the  i$th  of  February,  about  Nine  at j-Jf 
Night,  fnuffed  up  a  certain  poifoned  Powder, 
•through  his  Nofe,   and  by  the  Strength  and 

Operation 
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1 656.    Operation  of  the  faid  Poifon,  he,  the  faid  Miles 
7  Cii^II. Sindercome,  within  three  Hours  after,  died  ; 
ky/^*^ andfo  they  found  that  he  did  felonioufly   kill 
mid  murder  himfelf. 

Whereupon  the  Coroner  iflued  his  Warrant 
to  the  Conftables  and  Headboroughs  within 
the  Liberty  of  the  tower,  requiring  them  to 
bury  the  Corpfe  of  the  faid  Miles  Sindercome 
in  the  common  Highway  ;  and  it  was  accord- 
ingly, the  fame  1 7th  of  February,  drawn  to 
the  open  Place  on  fewer-Hill  at  a  Horfe's 
Tail,  with  the  Head  forward,  and  thrown 
into  a  Hole  dug  under  the  common  Scaffold 
forExecution,  ftark  naked  j  and  a  Stake,  fpiked 
with  Iron,  driven  through  the  Corpfe  j  that 
Part  of  the  Stake,that  remained  above  Ground, 
being  plated  with  Iron. 
lord  Cla-  The  Lord  Clarendon,  fpeaking  of  Sinder- 
xendon'*   come  in  his  Hiftory  of  the  Grand   Rebellion, 

Sbde£      %s  he  was  a  vefy  ftout  Man>  and  had  been 
come. '     much  in  Cromwell's  Favour,   but    afterwards 

became  his  Enemy,  and  had  twice  or  thrice, 


by  wonderful  and  unexpected  Accidents,  been 
difappointed  in  the  Minute  he  made  fure  to 
kill  him  ;  and  that  when  Cromwell  caufed  him 
to  be  apprehended,  his  Behaviour  was  fb  re- 
fblute  at  his  Examination  and  Trial,  as  if  he 
thought  he  fhould  ftill  be  able  to  do  it  5  and 
it  was  manifeft  he  had  more  Aflbciates  who 
wereundifcovered,  and  as  refblute  as  himfelf; 
and  though  Cromwell  had  got  him  condemned 
to  die,  the  Fellow's  Carriage  and  Words  were 
fuch,  as  if  he  knew  very  well  how  to  avoid: 
the  Judgment ;  which  made  Cromwell  believe, 
that  a  Party  in  the  Army,  would  attempt  his 
Refcue:  Whereupon  he  gave  ftrict  Charge, 
that  he  fhould  be  carefully  looked  to  in  the 
tower,  and  three  or  four  of  the  Guards  al- 
ways with  him  Day  and  Night.      At  the  Day 
appointed  for  his   Execution,   thofe  Troops 
Cromwell  were  moft  confident  of,  were  placed 
upon  tower-Hill,  where  the  Gallows  was  e- 
rected  ;    but  when  the    Guard  called  Sinder- 
come to  rife  in  the  Morning,  they  found  him 
dead  in  his  Bed,  which  gave  Trouble  exceed- 
ingly to  Cromwell;  for  befides  that  he  hoped, 
at  his  Death,  to  avoid  the  utmoft  Rigour  of  it, 
he  would  have  confeffed  many  of  his  Confede- 
rates ;  he  now  found  himfelf  under  the  Re- 
proach of  having  caufed  him  to  be  poifbned; 
as  not  daring  to  bring  him  to  publick  Juftice  5 
nor  could  he  fupprefs  'that  Scandal.     This  Acci- 
dent perplexed  Cnmwell  very   much  5    and 
though  he  was  without  the  particular  Difco- 
very  he  expected,  he  made  a  general   Difco- 
very  by  it,  that  he  himfelf  was  more   odious 
in  his  Army,  than  he  believed  he  had  been. 
See  Clarendon's  Hiftory,  Vol.  III.  p.  646,  & 
Seq.  8vo.  Edit. 

In  a  Pamphlet  entituled,  A  further  Narra- 
tive of  the  Paffages  of  thefe  'times  in  the  Com- 
thwht  &  mon- Wealth  of  England,    is  recited,  A  brief 
to  give  of  Relation  of  the  late  dangerous  Plot,  publifhed, 
this  Evert,  as  is  evident  from  the  Face  of  it,  by  the  U- 
fiirper's  Authority  and  Direction  $  in  which  it 
is  faid,    "  The  principal  Perfbn  employed  in 
"  the  traiterous  Defign,  for  the   Deftruction 
"  of  his  Highnefs's  Perfbn,    was  a  notable 
"  defperate  Fellow   named  Sindercome ;  one 
*'  who,  heretofore,  had  been  a  Quarter-Mafter 
"  under    Sir  John  Reynolds  in  the  Army  ; 


cc  and  was,  about  two  Years  before,  cafhiered    *65<»T 

u  by  General  Monk,  among  others  in  Scot'  jjri^' 

"  land:  He  affociated  to  himfelf  one  Cecil  Jv-,or^ 

"  and  many  others  were  engaged  in  the  Bufi- 

ce  nefs :  For  the  carrying  on  their  Work,  they 

<c  held  Correfpondence  with  fbme  in  Flanders, 

"  received  Directions  from  thence,  from  Time 

"  to  Time ;  and  for  their  Encouragement, 

"  Bon  Alonzo,  the  late  Ambaffador  of  Spain 

'c  in  England,  returned  them  over  Sums  of 

"  Money,  with  which  they  were  enabled  to 

£C  proceed.*' 

In  the  fame  Pamphlet  entitled,  A  furthet 
Narrative,  &c.  is  recited  alfb  a  Narrative, 
which,  it  is  faid,  Colonel  Edward  Sexby  deli- 
vered to  Sir  John  Barkftead  Lieutenant  of  the 
tower,  the  12th  of  Oclober  1657  ;   wherein 
they  make  Colonel  Sexby   fay,   iC  Sir  John, 
"  I    fent   to  you,  to   tell  you    that  I   am 
cc  guilty  of  the  whole  Bufinefs  of  Sindercome, 
cc  as  to  the  Defign  of  killing  the  Lord  Pro- 
"  tector,  Sc.  And  to  that  Purpofe  I  furnifh- 
tc  ed  Sindercome  with  about  500/.  in  Money, 
"  and  alfb  with  Arms  ;  and  tied  him  to  an 
"  Engagement,  that  he  fhould  not  reveal  the 
cc  Defign":    Adding,    £  The  Letters  they 
'  have  of  mine,  they  could  not  prove  to  be 
:c  mine  ;  but  by  my  own  Confeflion,  which 
:i  I  now  confefs  and  acknowledge,  are  mine. 
iC  And  that  I  was  with  Charles  Stuart,  and 
:c  acquainted  him,  That  I  was  an  Enemy  to 
"  the  Lord  Protector  :  And  I  alfo  declare, 
"  That  I  received  a  large  Sum  of  Money 
"  from  the  Spaniards,  to  carry  on  the  faid 
"  Defign,    and  to  make  what  Gonfufion  I 
66  could  in   England,    by  endeavouring  the 
"  killing  of  the  Lord  Protector^  and  by  what 
<c  other  Means  I  had  in  Defign  :  And  to  that 
"  End,  the  better  to  effect  it,  I  came  into  Eng- 
"  land  in  a  difguifed  Habit,  and  was  thePrin- 
<c  cipal  in  putting  on  others  in  the  faid  De- 
"  fign  :  I  was  the  only  Man  that  fet  on  Sin* 
"  dercome  to  kill  the  Lord  Protector.    He 
"  owned  the  Book,  called  Killing  no  Murder, 
"  and  faid  he  was  ftill  of  that  Judgment ; 
cc  and  yet  they  make  him  fay,  It  was  both 
"  foolifhly  and  knavifhly  done  in  that  Book, 
"  to  charge  the  Lieutenant  of   the  tower 
"  touching  Sindercome's  Death. 

Colonel  Sexby  died  in  the  Tower  the  i$th 
of  January,  1657,  almo/i  a  Tear  after  Sinder- 
come' s  Death. 


Miles  Sindercome,  was  the  Son  of  < 


—  Some  Ac* 


The  Ac- 
count  the 


Sindercome  of  Deptford  near  London,  and  it  is  c0,u"t  *&*. 
probable  his  Father  was  a  Seaman,  a  great Smder" 
many  of  the  Inhabitants  of  that  Town  being  C£™* 
fuch,  and  his  Sifter  appearing  to  be  married 
to  one  Herring  a  Seaman,  of  that  Place : 
However  the  Son  (it  is  related)  was  Appren- 
tice to  a  Surgeon  at  St.  Katherine's  near  the 
tower ;    and  went  into  the  Rebels  Army^ 
when  the  Civil  Wars  broke  out,    where  he 
arrived  at  the  Pofr.  of  Quarter-Mafter  of 
Horfe,  and  was  a  great  Favourite  of  Crom^ 
well's,  till  he  found  him  averfe  to  his  affuming 
Sovereign  Power. 

Having  thus  ftated  the  Facts,  as  well  as  I 
was  able,  from  the  Materials  before  me ;  I 
fhall  now  proceed  to  make  fbme  Remarks  ort 
the  Trial  and  Death  of  Sindercome* 

t 
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1656-  I  do  not  find  any  body  doubts  of  Sinder- 
7  Car-  II-  come's  Deiign  to  affaffinate  the  Ufurper  Cmn- 
)QQ~?  well ;  all  the  Difpute  was,  whether  fuch  a 
en  Sinrier-Confpiracy  was  High-Treafbn,  or  rather,  whe- 
comeV  ther  it  was  not  a  laudable  Attempt,  to  endea- 
Iriai  «»^  vour  t0  take  away  the  Life  of  a  Man,  who 
had  invaded  the  Liberties  of  his  Country , 
which  he  pretended  to  defend  ^  of  one  who 
had  murdered  his  Sovereign  ;  abfolutely  de- 
ftroyed  the  Conftitution  ;  and  ufurped  an  ar- 
britary  Dominion  over  his  Fellow-Subjects, 
whom  he  held  in  the  moft  abject  Slavery. 

The  Chief  Juftice  Glynn,  and  his  Brother, 
it  feems,  held,  That  this  Ufurper  and  Tyrant 
was  as  lawful  a  Prince  as  ever  reigned  ;  and 
that  all  the  Statutes  made  againft  Treafon 
were  equally  in  Force  againft  thofe  who  con- 
fpired  his  Death,  as  if  they  had  confpired  the 
Death  of  a  Prince,  againft  whofe  Title  there 
was  no  manner  of  Exception  -3  which  was  in 
Effect  to  adjudge  there  was  no  Diftinction 
between  Right  and  Wrong,  between  a  Legal 
Government,  and  a  Power  that  had  nothing 
but  Force  to  fupport  it :  That  a  Pyrate,  or  a 
Highwayman,  had  as  much  Right  to  the  Sub- 
miffion  and  Obedience  of  thofe  he  had  got  in 
his  PoWer,  as  any  Sovereign  had  to  the  Sub- 
miffion  and  Allegiance  of  his  Subjects ;  which 
is  a  Doctrine  that  might  be  expe&ed  from 
fuch  Judges,  who  were  content  to  take  their 
Commiffions  from  the  Ufurper,  and  who  daily 
put  Men  to  Death,  and  deprived  them  of 
their  Liberties  and  Eftates,  by  no  better  Au- 
thority. But  I  (hall  fpend  no  Time  in  refuting 
an  Opinion  that  all  the  World  condemns  at 
this  Day.  I  proceed  to  another  Queftion 
that  was  made  upon  the  Occafion,  'viz.  Whe- 
ther it  was  lawful  for  any  Subject,  over  whom 
Cromwell  had  (without  any  Colour  or  Pretence 
of  Law)  ufurped  a  Dominion,  to  endeavour 
to  deliver  himfelf,  his  Prince,  and  his  Fellow- 
Subjeclts,  from  this  Man's  Tyranny,  and  Op- 
preffion,  by  taking  away  the  Ufurper's  Life  : 
It  feems,  it  was  the  Opinion  of  many  in  thofe 
Times,  that  it  was  lawful,  and  an  Heroick 
Act,  to  takeoff  the  Ufurper,  by  any  Means 
whatever,  when  he  was  grown  too  great  to  be 
called  to  an  Account  by  the  ordinary  Methods 
of  Juftice  ;  and  accordingly  a  Book  was  pub- 
lifhed,  faid  to  be  written  by  Colonel  Titus, 
(though  here  they  make  Sexby  the  Author 
of  it.)  to  prove  Killing  (in  this  Cafe)  No 
Murder:  And  this,  it  feems,  was  the  Opinion 
of  the  Old  Romans,  and  the  Maxim  Brutus 
went  upon,  when  he  murdered  Cwfar  in  the 
Senate,  who  had  lefs  to  juftify  him  than  Sin- 
dercome  had,  inafmuch  as  Cafar  did  not  add 
Oppreffion  to  his  Ufurpation,  as  Cromwell  did 
to  a  very,  great-  Degree. 

But  whether  fuch  Affaffinations  are  juftifia- 
ble  or  not,  fure  I  am,  King  Cbarks  11.  never 
gave  any  Countenance  to  them  j  either  be- 
caufe  he  did  not  approve  of  them,  or  becaufe 
he  was  fatisfied  the  Ufurper  would  encourage 
the  like  Attempts  upon  him,  and  would  be 
much  more  likely  to  fucceed  in  them ;  the 
.King  having  no  Guards  to  fecure  his  Perfon, 
as  the  Ufurper  had.  It  may  be  obferved  far- 
ther, that  Sindercome  acted  upon  a  different 
Principle  than  either  the  ancient  Romans,  or 
the  modern  Royalijls,  went  upon  ;  for  he  was 


a  true  Leveller,  one  who  had  been  taught  by 
the  Ufurper,    or   his  Creatures,     that    there 
ought  to  be  no  Diftinction  or   Superiority  a- 
mongft  Men  :  And,  by  Virtue  of  this  Prin- 
ciple, had  aflifted  Cromwell,  firft  in  murdering 
his  Prince,  and  then  in  fubduing  the  Rump  : 
And  the  poor  deluded   Enthufiaft  expected, 
when  this   was  accornplifhed,  that   Cramwell 
fhould  have  relinquifhed  the  Power,  he  had 
poffefled    himfelf  of  by  their  Means,    and 
have  left  every  Man  to  do  what  was  Right  in 
his  own  Eyes.    And  when  Sindercome,  and  his 
Fellow-Levellers ,  found   he  affu'med  a  more 
arbitrary  and  tyrannical  Government  than  any 
they  had  demolifhed,  they  were  refblved  to 
cut  him  off:  And  it  coft  him  more  Trouble 
and  Difquiet  to  fubdue  thofe,  into  whom  he 
had  inftilled  the  Levelling  Principles,  in  order 
to  deftroy  all  the  Powers  above  him,  than  it 
did  to  defend  himfelf  againft  the  Loyalifts, 
and  all  the  Reft  of  his  Enemies.   It  is  evident 
he  never  enjoyed  any  tolerable  Security,  after 
he  difcovered  there  was  nothing  in   all  that 
Hypocritical  Zeal  he  had  pretended  for  Re- 
ligion and  Liberty,  and  that  Ambition  was 
the  Spring  of  all  his  Actions :  When  theXe- 
vellcrs  faw  this,  they  bent  their  whole  Force 
againft  him  ;  and  he  lb  much  dreaded  them, 
that  he  wore  Armour  under  his  Cloaths,  and 
fcarce  ever  lay  twice  in  the  fame  Chamber. 
Fear  and  Perplexity  might  be  difcovered  in 
his  Countenance,  and  he  could  not  take  his 
natural  Reft  j  he   was   ever  diftracted   With 
frightf  jl  Dreams,  and  became  the  moft  uneafy 
Mortal  in  the  three  Kingdoms  he  had  ruined  : 
This  was  the  happy  State  he   had   waded 
through  Sea  si  of  Blood  to  arrive  at.     But  to 
return  to  Sindercome,  and  enquire  a  little  into 
the  Caufe  of  his  Death. 

The  Coroner's  Jury  (as  well  as  the  People) 
it  appears,  were  in  great  Doubt  what  was  the 
Oceafion  of  his  Death ;  they  adjourned  twice, 
and  could  come  to  no  Agreement,  until  they 
were  carried  to  the  Chief  Juftice's  Chamber, 
and  received  his  Directions.  To  fuggeft,  as 
the  Ufurper's  Friends  do,  that  they  were  car- 
ried thither  only  to  learn  how  to  put  their 
Prefentment  into  Form,  was  ridiculous  $  this 
was  the  Coroner's  Bufinefs,  and  not  theirs  j 
and  he  could  not  have  wanted  Inftructions, 
if  he  had  been  ignorant  of  the  Form  himfelf : 
It  is  evident,  therefore,  the  Jury  were  carried 
to  the  Chief  Juftice's  Chamber  to  be  threaten- 
ed, or  otherwife  influenced  in  their  Ver- 
dict j  and  here  they  are  made  to  fay,  '■that  he 
killed]  himfelf,  by  fhuffing  Poifon  up  bis  Nofe  : 
Though  it  did  not  appear  to  them  that  he 
ever  had  any  Snuff,  or  that  there  was  any 
lodged  in  the  Noftrils,  or  the  Paflages  to  the 
Brain,  which  furely  there  muft  have  been,  if 
the  Brain  had  been  affected  by  it :  Befides, 
Sindercome  muft  be  exceeding  well  skilled  in 
Poifbns,  to  find  one  that  fhould  operate  fb 
kindly,  and  fb  feafonably  j  that  only  threw 
him  into  a  pleafant  Slumber,  according  to  the 
Depofitions  of  his  Guards,  and  killed  him 
within  the  Space  of  two  Hours,  without  a 
Struggle  or  a  Groan,  or  at  leaft  any  fuch  A- 
gonies  or  Convulfions,  that  might  have  been 
expected  from  a  Poifon,  that  had  its  Effect  fb 
fuddenly  ;  ancl  as  there  were  no  Symptoms  of 

Poifon 
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\656  Poiibn  appeared,  either  in  the  Manner  of  his 
Car  IT"  Death,  or  on  the  opening  his  Head  or  Body, 
"^^  it  feems  much  more  probable  that  he  was 
{mothered  with  the  Bed-cloaths,  than  poifon- 
ed.  l£  it  be  demanded,  why  the  Ufurper 
ihoujd  murder  the  poor  Wretch  privately  ? 
The  Lord  Clarendon,  has  furnifhed  Us  with 
two  very  good  Reafons  for  it,  Qvizi)  Left 
he  mould  be  refcued  by  his  Brethren,  the 
Levellers  in  the  Army  ;  or,  he  mould  declare 
fome  unfeafonable  Truths,  having  been  very 
intimate  with  the  Ufurper. 

His  Mother's  Deposition  is  fb  drawn  up,  I 
rnSft  confefs,  that  on  the  firft  Reading,  one 
would  be  inclined  to  think  fhe  was  with  him 
when  he  died;  but  upon  reading  it  more 
carefully,  I  find  fhe  only  fays,  me  heard  he 
was  very  fick,  and  fhe  heard  he  died  f  udden- 
ly  :  Befides  the  Coroner's  Inqueft  find  he  died 


at  Twelve  a  Clock  at  Night,  and  fhe  did  not     1656- 
hear  of  his  Ulnefs,   it  appears,    till    then,  if[5^-o 
fhe  did  till  the  next  Day  ;  for  this  Senfe  the  ^^""^ 
Words  will  very  well  bear,  namely,  That  fhe 
heard  the  next  Day,  that  fhe  was  lent  for  at 
Twelve  the  preceding  Night. 

And  laftly,  there  can  be  very  little  Strefs 
laid  on  thefe  Words  of  the  Prifbner,  that 
'fbat  was  the  lajl  Bed  hejhouldgo  into,  if  he 
did  fpeak  them  ;  for  he  might  very  well  fay 
this,  though  he  had  no  Defign  of  poifbning 
himfelf,  becaufe  he  knew  he  was  to  be  execu- 
ted the  next  Morning,  and  had  Time  allowed 
him  by  his  Guard  to  fay  his  Prayers,  and  pre- 
pare for  his  Execution  ;  Their  producing  fuch 
Circumftances,  therefore,  to  prove  he  mur- 
dered himfelf,  feems  to  intimate  they  wanted 
better  Evidence  of  it. 


—— 





iocfii.The  Trial   of  Sir  Henry  Slings  by,   Knt.  for  loc&i 
^Q^s     High-Treafon,   before  a  pretended   High  Court  "^^ 

of  Juftice  in  Weflminfler-Hall,  the  25th  of  May*. 
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tfhtChargt  r~T^  H  E  Impeachment    charges-  Sir    Henry 
X     with   High-Treafbn   againft  the    Lord 
Protector    (Crcmwdl^    and    the    Common- 
Wealth,  in  confpiring   to   betray  the   Town 
and  Garrifon  of  Hull,  to  Charles  Stuart,  el- 
deft  Son  of  the  late  King  Charles  ;  and  with 
endeavouring  to  withdraw  Ralph  Waterhoufe, 
John  Overton,  and  other  Officers  of  the  laid 
Garrifbn,  from  their  Obedience  to  his  High- 
nefs  the   laid    Lord  Protector  :  With  endea- 
vouring to  raife  an  Infurrection  in  Favour  of 
thz  {aid  Charles. Stuart,  the  Son,  corref pond- 
ing with  him,  and  contriving  to  advance  him 
to  the  Throne  ;  and  with    delivering  a  Com- 
miffion from  Charles  Stuart  to  the  faid  Water- 
houfe, to  be  Governor  of  the  Caftle  of  Hull, 
fir  defies       Sir  Henry  being  arraigned,  defired  he  might 
'lby  be  tried  by  a  Jury,  according   to   Law  ;  bat 
■J"']'        was  told,  the  Court  confifted  of  a  Number  of 
Peribns  amounting  to    two  or   three  -Juries : 
That  Acts  of  Parliament  made  Law  and  Ju- 
ftice,  and  thefe   had   altered  the  Manner  of 
Trial,  and  conftkuted-this   Court   both  Jury 
and  Judges  $  and  that   he  was  a  Parliament- 
Man  when  the  Act    was  made,  and  fb  con- 
tented to  it. 

Sir  Henry  replied,  he  was  a  Prifbner  when 
the  Act  was  made,  and  could  not  be  faid  to 
trefpafs  againft  their  Laws,  becaufe  he  never 
fubmitted  to  them  :  That  Laws  were  intend- 
ed for  the  Prefervation  of  Liberty  and  Pro- 
perty ;  but  every  Thing  was  taken  from  him, 
he  had  received  no  Benefit  by  their  Laws  : 
However,  Sir  Hnry  being  at  length  prevailed 
on  to  plead  Not  Guilty,  the  Attorney-Gene- 
ral called  his  Witneffes. 

Ralph  Waterhoufe  depofed,  That  Sir  Henry 
tampered  with  him,  and  offered  him  5000  /. 
to  fecure  the  South-hcttfe  for  the  King's  Service, 
N°<?. 


and  laid  that  the  Duke  of  Tork  would  bring 
over  7  or  8000  Men  from  Flanders  r.o  befiege 
Hull,  and  if  the  South-houfe  were  fecured,  me 
Work  would  be  half  done  :  That  Sir  Henry 
alfo  offered  the  Deponent  a  Commiffion  to  be 
Governor  of  the  Caftle,  and  two  Block-houfes 
near  Hull,  which  was  dated  at  Bruges ,  March 


12,  1637,  and  that 


the  Deponent  had   then 
Company,    and  of  the 


lie  Evl 
derce. 


the  Command  of  a 
South-  Block-  Houfe- 

Overton  depofed,  he  faw  Sir  Henry  deliver 
the  faid  Commiffion  to  Waterhoufe,  in  April, 
then  laft  paft  :  And  that  he  alfb  being  an  Of- 
ficer of  the  Garrifon  of  Hull,  and  bir  Hnry 
his  Prifbner,  he  had  in  like  Manner  tampered 
with  the  Deponent  to  betray  the  Town  to  the 
King,  and  told  him,  the  King  would  land  ei- 
ther at  Hull  or  Scarborough  ;  and  that  the  Pri- 
fbner faid,  his  Son  aflured  him  the  Town  was 
too  ftrong  for  the  Garrifbn. 

George  Ihompfon,  Lieutenant  to  Waterhoufe, 
alfo  depofed,  That  Sir  Henry  had.  tampered 
with  him,  and  told  him  there  was  a  Defign  to 
bring  in  the  King  with  a  confiderable  Army; 
and  that  the  King  had  promifed  Pardon  to  all 
Officers,  but  the  Lord  Protector  and  Brad- 
floaw. 

Sir  Henry  in  his  Defence  faid,  he  perceived  His  Di- 
be  had  been  trepaned  by  thefe  Fellows,  and-f""*' 
that  they  had  fworn  that  ferioufly,  which  he 
had  fpolcen  in  Mirth,  while  he  was  their  Pri- 
fbner in  Hull  ;  but  that  indeed  they  had 
moved  the  Matter  to  him,  and  not  he  to 
them  ;  and  that  the  Commiffion  they  men- 
tioned was  a  Blank  he  had  by  him  thefe  four 
Years. 

See  the  Sentence  in  Mr.  Mordant'*  atrial 
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ui.  The  Trial  of  J  o  h  n  H  e  w  e  t ,  D.  D.  for  High-Trea- 
fon,  before  a  pretended  High-Court  of  Juftice  in 
Wefttninfter-Hall,  the  firft  of  June,i6s8.ioCar.U. 


ioCar.H. 


tfktCha, 


rge- 


He  que- 
fiions  the 
Authority 
of    the 
Court. 


'~p*HE  Attorney- General  exhibited  an  Im- 


peachment againft  the  Doctor,  wherein 
he  is  charged  with  High-Treafbn,  in  confpir- 
ingj  with  other  Traitors,  to  levy  War  againft 
the  Protector  and  Common- wealth,  in  order 
to  fubvert  their  Government,  and  advance 
Charles  Stuart  to  the  Throne  :  He  is  alfo 
charged  with  delivering  Commiffions  from  the 
laid  Charles  Stuart,  to  John  Stapsly,  and  Hen- 
ry Mallory,  to  levy  War,  Sc. 

The  Doctor,  being  arraigned  as  ufual,  de- 
fired  he  might  have  Counfel  ;  and  this  being 
denied,  he  demanded  by  what  Authority  the 
Court  fat,  and  that  their  Commiffion  might 
be  read  ;  but  the  Prefident  anfwered,  they  fat 
there  by  a  Commiffion  underthe  Great  Seal, 
in  purfuance  of  an  Act  of  Parliament ;  and  that 
it  was  not  ufual  to  read  Commiffions  to  Pri- 
soners. 

The  Doctor  replied.  He  was  not  to  own 
every  Perfbn  who  would  take  upon  himfelf 
to  judge  him,  and  therefore  again  defired  to 
know  by  what  Commiffion  they  fat ;  and  if  all 
the  Commiffioners  were  there,  as  he  appre- 


hended they  ought  to  be,  by  the  Earl  of  Lei- 
cefters  Cafe  in  Plowden. 

The  Attorney-General  faid,  the  Commiffi- 
on authorized  all  the  150  named  in  it  to  be 
his  Judges,  or  any  Seventeen  of  them  ±  burtn- 
deed  where  no  ghtorim  was  appointed,  as  in 
the  Cafe  in  Plowden,  they  muft  be  all  pre- 
fent. 

TheCJerk  demanding  of  the  Doctor  again, 
If  he  was  Guilty,  or  Not  Guilty  ?  the  Doctor  Refufa  to 
anfwered,  he  fhould  be  loth  to  fave  his  Ufe,tlead- 
by  forfeiting  a  good  Confcience  :  That  he 
was  looked  upon  in  a  double  Capacity,  as  a 
Clergyman,  and  Common-wealths-man,  and 
he  would  not  give  Scandal  to  either  ;  there- 
fore, if  they  would  do  Juftice  to  themlelves, 
and  vindicate  the  Legality  of  their  Judicature^ 
he  would  proceed  ;  Otherwife  he  would  ra- 
ther die  ten  thoufand  Times,  than  be  guilty 
of  giving  up  his  Fellow-Freemens  Liberties 
and  Privileges :  And  the  Doctor,  refufing  pe- 
remptorily to  plead,  was  ordered  to  be  taken 
away,  and  John  Mordant,  Efq;  to  be  brought 
to  the  Bar. 


loSSt The  Trial  of  the  Hon.  John  Mordant,  Efq; ,*£•„. 
for  High-Treafon,  before  a  pretended  High  Court  ^~ 
of  Juftice,  the  firft  of  June,  1658.  10  Car.  II. 


IhtCharge.  *T*  H  E  Prifoner  was  impeached  of  High- 
L  Treafbn,  againft  the  Lord  Protector  and 
Common-wealth,  for  inciting  and  endeavour- 
ing to  raife  a  new  War,  in  order  to  fubvert 
their  Government,  and  advance  Charles  Stuart 
to  the  Throne  ;  and  for  that  he  confulted  with 
John  Stapely  and  Henry  Mallory  how  to  effect 
the  fame,  and  delivered  Commiffions  to  feve- 
ral  other  Perfbns  to  levy  War  againft  the  Go- 
vernment. 

Mr.  Mordant,  being  arraigned,  made  the 
lame  Objections  to  the  Court,  and  the  Lega- 
lity of  this  Method  of  Trial,  that  Dr.  Hewet 
had  done  ;  but  at  length,  by  the  Advice  of 
his  Friends,  and  an  Intimation  that  Mercy  was 
intended  towards  him,  he  pleaded  Not  guilty. 
Then  the  Protector's  Counfel  produced 
their  Evidence,  and  firft  Mr.  John  Stapely  was 
fworn,  who  depofed,  That  the  Pftfoner  told 
him  there  was  a  Defign  to  bring  in  the  King, 
who  had  wrote  to  him  to  fpeak  to  his  Friends 
to  be  ready ;  and  that  the  King  would  bring 
7000  Men  with  him ;  and  Sir  Francis  Vincent 
and  Sir  William  iVatter  were  in  the  Confpiracy. 
Mr.  Anthony  Stapely  depofed,  That  being 
at  the  Haif-Moon-2'a'vern,  in  Alder fgate-ftreet, 
with  Captain  Mallory  and  Mr.  Mordant,  the 


The  £ii- 
dence. 


latter  enquired  into  the  Affairs  of  Sujfjex,  and 
what  Preparations  there  were,  in  cafe  the 
King  of  Scot s  fhould  land  -}  and  the  Deponent 
anfwering,  There  would  be  an  Appearance 
anfwerable  to  his  Expectations  ;  but  there 
was  a  confiderabl©  Strength  ready  to  affift 
them  in  Surrey  j  Mr.  Mordant  replied,  He  had 
delivered  out  four  Commiffions,  three  of 
Horfe,  and  one  of  Foot,  to  the  beft  of  his 
Remembrance,  but  he  durft  not  fwear  it  -3  and 
it  was  agreed  to  meet  at  Crawley,  in  Surrey, 
the  Ifuefday  following,  to  concert  Matters  be- 
tween Surrey  and  Sujfex. 

Then  the  Depofition  of  Captain  Mallory,  His  Dc- 
who   had   efcaped  out   of  Prifbn,  was  read  ;  fe»cl- 
giving  an  Account  of  the  Conspirators  meet- 
ing at  the  Half-Moon,  and  appointing  to  meet 
again  in  Surrey,  to  fee  how  Affairs  ftood  in 
relation  to  the  Counties  of  Surrey  and  Suffcx. 

Mr.  Mordant  obferved  in  his  Defence,  That 
the  firft  Witnefs  did  not  fwear  he  law  any 
Letter  from  Charles  Stuart,  and  however  he 
was  but  one  Witnefs ;  that  the  next  was  very 
uncertain  in  his  Evidence,  and  could  not  tell, 
whether  the  Commiffions  were  for  Horfe  or 
Foot ;  that  there  was  no  Meeting  at  the  Place 
mentioned  in  Surrey,  nor  was  it  laid  what  they 
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were  to  meet  about.  Then  the  Court  ad- 
journed j  and  on  the  2d  of  June,  Sir  Henry 
Slingsby,  Doctor  Hewet,  and  Mr.  Mordant, 
were  again  brought  to  the  Bar,  and  Mr.  At- 
torney prayed  the  Judgment  of  the  Court  as 
to  Sir  Henry  Slingsby  and  Mr.  Mordant ,  and 
as  to  Doctor  Hewet,  who  refuted  to  plead,  he 
demanded  their  Juftice. 

The  Prefident  thereupon  demanding  of  Sir 
Henry  Slingsby,  what  he  could  fay.  Why  the 
Court  fhould  not  proceed  to  Judgment  ?  He 
anfwered,  he  defired  to  be  tried  by  a  Jury, 
looking  on  the  Court  as  his  Enemies,  fome  of 
them  having  already  fequeftered  and  fold  his 
Eftate,  becaufe  he  would  not  compound  ;  and 
if  he  had  compounded,  the  Times  were  fo 
unfettled,  that  he  did  not  know  but  he  might 
be  compelled  to  compound  over  again  ;  and 
thought  it  ftrange,  that  his  Enemies  mould 
be  both  his  Judges  and  Jury  :  But  the  Court 
would  hear  no  more  of  this  -3  and  the  Prefi- 
dent proceeded  to  make  a  Speech  to  the  Pri- 
foners,  wherein  he  tells  them,  That  it  was  a 
great  Aggravation  of  the  Sins  of  the  Egyp- 
tians, that  when  God  had  declared  himfelf 
by  fb  many  Signs  and  Wonders  on  Behalf  of 
the  Israelites,  they  fhould. ftill  purfue  Mofes  : 
And  who  could  be  fo  much  a  Stranger  to  thefe 
Nations,  as  to  be  ignorant  what  God  had 
done  among  them,  by  a  Series  of  wonder- 
full  Providences  fo  many  Years  together,  a- 
gainft  a  Party,  who  were  ftill  hatching  of 
Treafbns  and  Rebellions  againft  them  ?  That 
it  grieved  his  Soul  to  think,  after  fb  many 
fignal  Providences,  wherein  God  feemed  to 
declare  himfelf  as  it  were  by  Signs  and  Won- 
ders, that  their  Hearts  fhould  be  more  hard- 
ned  than  the  Egyptians ;  for  they  did  at  length 
lee  that  the  Lord  fought  againft  them  :  But 
the  Cavaliers,  though  they  could  not  but  fee 
that  the  Lord  fought  againft  them,  that  the 
Stars  in  their  Courfes  fought  againft  them,  yet 
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done  if  they  had  regained  the  three  Kingdoms 
once  again  ? 

As  to  Mr.  Mordant,  he  faid,  God  appeared  °/v~s' 
to  him  at  this  Time,  as  he  did  to  Sinners  in  Je- 
fus  Chrift  •   for  he  did  clear  Sinners  in  Jeius 
Chrift,  9ven  when  they  were  Guilty,  and  fo  God 
cleared  him.    He  would  not  fay  he  was  Guilty, 
but  bid  him  ask  his  own  Conscience,  whether  Mordant 
he  was  fb  or  not  ?    and  blefs  God  as  long  as  acquitted. 
he  lived,  and  blefs  the  Lord  Protector,   by 
whofe  Authority  he  was  cleared. 

Then  the  Clerk  was  ordered  to  read  the  Sen-  Sentence 
fence  againft  the  other  two  Prifbners,  <<viz.)l'a-fl'ed°* 
That  they  fhould  be  Drawn,  Hanged,  Behead-  d^HeJet 
ed  and   Quartered  ,   but  the  Protector  was 
pleafed   to  be  contented  with  the  fevering  their 
Heads  from  their  Bodies:  And  they  were  be- They  are 
headed  on  ^tower-Hill,  the  8  th  of  June.  Executed. 

I  do  not  perceive,  there  was  any  formed  Flot  Remarks 
for  bringing  in  the  King  at  this  Time  ;  but  his  ontheTrial 
Majefty  had    been  endeavouring  to  prevail  f  s'Jin^ 
with  the  Spaniards,  to  fpare  him  a  Body  ofby,&?<r. 
Troops  ,  and  the  Cavaliers,  in  hopes  that  a 
Negotiation  would  have  fucceeded,  were  num- 
bering their  Friends,  and  computing  what  For- 
ces they  might  depend  on,  if  the  King  fhould 
Land.   And  it  is  amazing  that,  af:er  fo  long 
and  fb  cruel  aTyranny,  the  Spirits  of  the  Cava- 
liers were  not  yet  broken  3  that  after  fb  many 
Repulfes  and  Defeats,  they  fhould  retain  their 
Courage,  and  dare  to  oppofe  the  Ufurper,  who 
was  fupported  by  an  Army  of  Veteran  Troops : 
They  were  not  yet  convinced  it  feems,  that 
Succefs  was  an  Argument  of  a  good  Caufe  ; 
nor  would  the  Prefident  of  this  Mock-Court, 
if  he  had  forefeen  that,  within  the  fpace  of 
TwoYearsi,  all  his  Arguments,  drawn  from  the 
Succefs  of  the  Tyrant's  Arms,  would  have  re- 
torted with  fb  much  Advantage  upon  the  Re- 
bels, fb  fhamefully  have   mfulced  thefe  brave 
Men,  who  refufed  to  acknowledge  theTyrant's 
Jurifdiction. 

We  fee  the  Prefident  alfb,  urging  the  danger 


they  would  not  fee  or  confefs  it,  till  their  De-   of  Popery  againft  a  Reftoration ,  not  reflecting, 


ftruction  overtook  them  ,  and  if  thefe  won- 
derful Providences  would  not  move  them,  he 
thought  National  Considerations  might  deter 
them  from  thefe  Practices :  For  Charles  Stuart 
was  in  Confederacy  with  Spain,  that  great  Po- 
pifh  Intereft  againft  England:  And  it  was 
very  ftrange  that  a  Proteftant  could  aflift  fuch 
an  Intereft  as  this ;  yet  fuch  Proteftants  were 
the  Prifoners.     And  as  to  Sir  Henry  Slingsby  s 
obferving  that  he  Was  a  Prifbner,  and  there- 
fore not  fubject  to  their  Laws  3  he  faid  every 
Man  owed  a  Natural  Allegiance  to  the  fupreme 
Magiftrate,  and  that  his  not  owning  the  Go- 
vernment was  in  itfelf  a  great  Offence,  and 
far  from  being  an  Excufe  for  Treafbn  :  And 
what  did  they  think  would  have  become  of 
the  Proteftant  Intereft  if  they  had  fucceeded, 
and  Charles  Stuart  had  been  brought  in  ?  Did 
they  but  review  the  Declarations  of  Parlia- 
ment, fince  T640,  they  would  fee  what  Fa- 
mily it  was  betrayed  the  Proteftants  of  France, 
when  Rochel  was  taken  ?  What  Family  it  was 
that  betrayed  the  Proteftants  in  Germany,  and 
in  the   Palatinate,  when   a  Peace  was  made 
with  Spain  ?  What  could  they  think  of  that 
Family  that  could  tolerate  Popery  for  a  Match 
with  Spain  ?  What  would   that  Family  have 


that  bis  Matters  had  deftroyed  all  Appearance 
of  Religion  j  unlefs  Hypocrify  and  Cant,  Op- 
preflionand  Injuftice,  might pafs  for  fuch:  And 
as  to  the  State,  they  could  not  be  ignorant  that 
the  Conftitution  was  entirely  fubverted,  and 
all  their  Liberties  and  Priviledges  fwalJowed 
up,  by  the  fuccefsful  Ufurpation  they  fb  much 
adored. 

What  worfe  could  have  happened  by  the 
Reftoration  of  the  King,  with  what  he  en- 
deavoured to  terrify  the  People?  And  when 
this  Event,  which  he  feemed  fb  much  to 
dread,  happened,  how  were  the  Days  of  King 
Charles  II.  when  the  Laws  flowed  in  their 
proper  Channel,  and  every  Man  remained  fe- 
cure  in  the  Enjoyment  of  his  Property,  pre- 
ferable to  that  Iron  Age,  when  every  Thing, 
and  every  Perfon,  was  forced  to  fubmit  to  the 
arbitrary  Dictates  of  the  Ufurpers ! 

With  what  a  different  Fare  did  the  Nation 
appear  after  the  Reftoration  !  Arts  and  Scien* 
ces,  univerfal  Benevolence,  good  Humour, 
and  Freedom  of  Converfation,  were  fbme  of 
the  bleffed  Fruits  of  the  King's  Return  ;  while 
nothing  but  Murders,  Robberies,  Sequeftra- 
tions,  and  Decimations,  were  exercifed  on  the 
beft  and  greateft  Part  of  the  Nation,  during 
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A  CRITICAL  REVIEW  of 


1  i65s  the  Reign  of  thofe  pretended  Saints ;  and  the 
°^^"  Spies  and  falfe   Friends  thofe  Ufurpers  em- 

s~/**^  ployed,  to  infmuate  themfelves  into  every 
Company,  made  the  mod  intimate  Friends  a- 
fraid  to  communicate  their  Thoughts  to  each 
other  :  Gloomy,  melancholy  Looks,  Treache- 


ry and  Cruelty,  were  the  diftinguifhing  Marks      I(J53- 
of   thole  Times  j    their   Tyranny    extended  IoCa 
even   to  Thoughts,    Words,   and   Geftures  -3  ^v"%"/ 
and  a  chearful  Countenance  was  looked  upon 
as  a  Sign  of  Difaffe&ion  and  Reprobation. 


i»S°ii.The  Trials  , of  Twenty-Nine  of  the  Regicides,, 
for  High-Treafon/  by  a  Commiffion  of  Oyer  and 
Terminer,  at  the  Old-Bailey,  London,  \o08:ober, 
1660.  12  Car.  H. 


The  Tri.ils 
of  the  Re- 
gicides. 


\66o. 
2Car.  II. 


Harrifon 
tried. 


Vhe  Evi 
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'Tfoffi^e^rH  E  Indictment  charged  them  with 
A  Compaffing  and  Imagining  the  Death  of 
the  late  King  Charles  I.  And  the  fitting  in 
Judgment  on  his  Majefty,  and  figning  a  War- 
rant for  the  Execution,  were  laid  as  Overt- 
A&s  of  that  Treafbnable  Imagination. 

Colonel  Thomas  Harrifon,  was  the  firft  of 
the  Regicides  that  was  brought  upon  his  Tri- 
al ;  who  being  Arraigned  and  directed  to 
plead  Guilty  or  Not  Guilty,  laid  they  were  vain 
Words,  and  defired  he  might  anfwer  the  Charge 
his  own  way  j  however,  he  was  prevailed 
on  at  length  to   plead  Not  Guilty. 

Then   the  King's   Counfel  opened  the  In- 
.  di&ment,  and  produced  Five  Witneffes,  who 

gainjtUm.  depofedj  tnat  Thomas  Harrifon,  the  Prifoner, 
fat  as  one  of  the  King'sjudges,in  the  pretended 
high  Court  of  Juftice  $  and  particularly  on  the 
27th  of 'January,  1648.  when  the  Sentence  was 
read  ;  and  that  he  ftood  up  with  the  reft,  to 
exprefs  his  Affent  to  it :  And  one  of  the  Wit- 
neffes made  Oath,  that  the  Members  of  that 
pretended  Court,  fitting  in  the  Exchequer 
Chamber,  and  debating  concerning  the  Im- 
'  peachment  of  the  King,  Harrifon  faid,  Gen- 
tlemen, it  will  be  gt  od  for  us  to  Blacken  him  ; 
and  that  he  heard  Harrifon  tell  the  other 
Regicides,  that  when  he  was  bringing  the 
King  to  Londrn,  the  King  asked  him  when  they 
were  in  the  Coach  together,  what  they  intend- 
ed to  do  with  him  ;  whether  to  Murder  him 
or  not :  A  nd  the  Prifoner  anfwered,  there  was 
no  intention  to  Murder  him ;  they  had  no  fuch 
Thoughts  9  but  the  Lord  hath  referred  you  for 
a  publick  Example  of  Juftice.  The  Prifoner's 
Hand  alfb  was  proved  to  the  Warrant  for 
fummoning  the  High  Court  of  Juftice,  and  to 
the  Warrant  for  Beheading  his  late  Majefty 

The  Lord  Newburgh  depofed  further,  That 
Harrifon  commanded  the  Party  that  brought 
the  King  from  Hurft-Caftle  to  London ;  and 
that  his  Majefty  dining  on  the  Road,  at  Bag- 
jloot-Lodge,  where  the  Deponent  then  refided, 
Harrifon  gave  Orders  for  placing  theCentinels ; 
and  when  they  fet  forward  for  Windfor,  Har- 
rifon ordered  feveral  of  his  Officers  to  ride 
clofe  to  his  Majefty,  left  he  fhould  make  his 
Efcape. 

Harrifon'/     The  Prifoner  faid  in  his  Defence,  that  the 

Defence.    Matter,  he  was  charged  with,  was  not  done 

in  a  Corner ;  the   Sound  of  it  had   reached 

moft  Nations :  And  he  believed  the   Hearts 

of  fome  had  felt  the  Terrors  of  that  Pretence 


of  God  that  was  with  his  Servants  in  thofe 
Days ;  however  it  had  feemed  good  to  God 
to  fuffer  this  Turn  to  come  upon  them  :  That 
he  had  earneftly  defired  of  God,  the  Searcher 
of  Hearts,  if  he  had  done  amifs,  that  he  might 
receive  fome  Conviftions  on  his  Confcience  $ 
but  though  he  had  fought  it  with  Tears  many 
a  Time  of  that  God,  in  refpe6b  of  whom 
they  and  all  Nations  were  but  as  a  Drop  of 
the  Bucket,  to  that  Moment  he  had  rather 
received  Affurance  of  the  Juftice  of  what  he 
had  done  :  And  he  believed,  e'er  long,  it 
would  be  made  known  from  Heaven,  there 
was  more  of  God  in  it,  than  Men  were  aware 
of:  That  their  Lordfhips  knew  what  a  Con- 
teft  there  had  been  for  many  Years,  and  how 
active  many  upon  the  Bench  had  been.  And. 
being  reprimanded  by  the  Court  for  his  Reflecti- 
ons, he  went  on,  and  faid,  That  what  he  had 
done  was  out  of  Confcience  to  the  Lord  $  and 
he  conceived,  that  what  had  been  done  by- 
Authority  of  Parliament,  no  other  Jurifdi&i- 
on  could  meddle  with  :  That  they  were  the 
lnpreme  Authority,  and  thofe  who  a&ed  un- 
der them  could  not  be  queftioned  by  any 
Power  lefs  than  that.  And  whereas  it  had 
been  faid  they  ufurped  that  Power,  he  faid 
it  was  rather  done  In  the  Fear  of  the  Lord. 
(Here  he  was  interrupted  again,  and  told,  that 
fuch  Things  were  not  fit  to  be  'vented  in  an  Af- 
fembly  of  Chriftians,  to  make  God  the  Author 
of  all  their  damnable  Treafons.)  He  proceed- 
ed, however,  and  faid,  That  what  he  had 
done  by  Authority  of  Parliament,  he  ought 
not  to  be  queftioned  for :  jOtherwife  they  were 
in  a  miferable  Condition,  Bound  to  obey  thofe 
that  were  in  Authority,  and  yet  to  he  punijhed 
when  they  obeyed  ;  and  defired  Counfel  to  that 
Point.  The  Court  anfwered,  If  there  was  T'he  Court 
any  Difficulty,  they  fhould,  and  ought  to  be  "P1? t0  hl 
Counfel  for  him  ;  but  that  neither  one  or  both  Defme' 
the  Houfes  of  Parliament,  neither  the  People, 
collectively  or  reprefentatively,  had  any  Co- 
ercive Power  over  their  King ;  much  Jefs  thofe 
few  Members  of  the  Commons,  after  they 
had  purged  their  Houfe  of  the  Corrupt  Majo- 
rity, as  they  called  it :  And  Mr.  Annefley  put 
the  Prifoner  in  mind,  That  he  was  the  Man 
that  forcibly  removed  the  Parliament's  Guard, 
and  placed  other  Guards  at  the  Door  of  the 
Houfe,  who  threatened  and  infulted  the  Mem- 
bers :  That  after  the  Houfe  had  refblved, 
That  the  Treaty  in  the  Ifle  of  Wight  was  a 

Ground, 


i! 


J 


•■"■ 


the  STATE   TRIALS. 


26? 


•   1  ■•' 


toe  Chief 
Baron  i 
Charge  to 
the  Jury. 


1660.  Ground  for  Peace,  Forces  were  drawn  down  to 
12  Car.  II.  the  hou£  of  Commons,  and  none  fuffered  to 
***/*>,rs^  come  in,  but  thole  the  Soldiers  approved  of : 
And  all,  who  profefled  any  Duty  to  the  King, 
were  feteed  on  by  Harrifon,  and  his  Fellows ; 
and  then  the  Prisoner,  and  a  final  1  Remnant  of 
the  Houle,  declared  againft  the  Vote  that  had 
pafled  for  a  Treaty  with  his  Majefty,  and 
took  upon  them  to  exercife  Sovereign  Autho- 
rity ;  and  under  thefe  he  would  skreen  him- 
felf, as  acting  by  Authority  of  Parliament, 
when  a  Majority  of  the  Houfe  of  Commons 
difavowed  their  Proceedings :  And  had  they 
been  Entire,  they  could  have  had  no  Pretence 
to  the  fupreme  Authority. 

Then  the  Lord  Chief  Baron  proceeded  to 
direct  the  Jury,  and  informed  them,  That  if 
any  of  the  Overt-Ads,  laid  in  the  Indict- 
ment, was  proved  ;  either  his  Confulting,  Ad- 
vifmg,  Sitting  in  Judgment,  or  Sentencing  the 
King,  they  ought  to  find  the  Prifoner  Guilty  ; 
but  here  All  thefe  Fads  were  proved,  not  only 
by  Witnefles,  but  by  the  Prifbner's  Confef- 
fion  :  He  obferved  alio,  that  the  Prilbner  had 
the  King  :  in  his  Cuftody,  and  brought  him 
Prilbner  from  Hurfi-Cafik,  without  any  Autho- 
rity from  thofe  he  called  the  Supreme  Power  : 
And  that  if  any  Man  went  about  to  imprilbn 
the  King,  it  had  been  often  adjudged  an  Evi- 
dence of  imagining  and  compalling  the  King's 
Death  :  That  the  Prilbner  was  lb  far  from 
denying  the  Fads,  that  he  juftified  what  had 
been  laid  to  his  Charge.  Whereupon  the  Ju- 
ry found  him  guilty,  without  going  out  of 
Court  j  and  Sentence  Was  pronounced  on  him 
as  a  Traitor. 

Then  Adrian  Scroop  was  brought  to  the 
Bar,  againft  whom  fix  or  feven  WitnefTes  de- 
pofed,  That  they  had  feen  him  fit  as  one  of 
the  late  King's  Judges,  in  the  pretended  High 
Court  of  Juftice  j  and  particularly,  on  the  27th 
of  January,  when,  the  Sentence  was  read,  and 
they  all  flood  up  to  exprefs  their  Alfent  to 
it  :  His  Hand  was  alio  proved  to  the  War- 
rant for  fummoning  the  Court,  and  to  the 
Warrant  for  beheading  the  King. 

Mr.  Scroop  laid  in  his  Defence,  That  the 
High  Court  of  Juftice  was  ereded  by  the  Par- 
liament, which  was  then  the  Supreme  Autho- 
rity of  the  Nation,  and  generally  fubmitted 
to  j  and  what  he  had  done,  was  in  Obedience 
to  that  Authority. 

The  Lord  Chief  Baron  replied,  That  what 
he  had  offered  in  his  Defence,  tended  rather 
to  aggravate,  than  extenuate  his  Crime;  that 
he  (as  well  as  others)  was  miftaken  in  the 
Word  Parliament :  There  was  not  one  Prece- 
dent of  any  other  Houfe  of  Commons  aflum- 
ing  Legiflative  Power,  or  making  an  Ad  to 
ered  a  Court  of  Juftice,  for  the  Trial  of  their 
King  :  And  befides,  there  were  but  Forty-fix, 
even  of  the  Commons,  that  fat  in  the  Houle  j 
Two  Hundred  and  Forty  were  excluded  ;  fo 
that  they  had  no  Pretence  to  be  called  an 
Houle  :  That  the  Lords  alfo  were  then  in  be- 
ing, and  rejeded  that  pretended  Ad,  under 
which  they  would  fhelter  themfelves ;  and  of 
the  Forty-fix  Commoners  that  remained  in  the 
Lower- Houle,  there  were  not  more  than  Five 
or  Six  and  Twenty  that  were  for  ereding  that 
Court ;  and  thefe  Men  had  taken  the  Oaths 
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of  Allegiance  and  Supremacy,  and  fworri  to  1660. 
defend  the  King,  his  Crown  and  Rights,  a-  lf^X^ 
gainft  all  Perlbns  whatfoever :  That  they  had 
acknowledged,  in  the  Oath  of  Supremacy  j 
that  the  King  was  the  lupreme  Governor  of 
thele  Nations  ;  and  fworn  that  they  would 
maintain  all  the  Priviledges,  Immunities  and 
Preheminences,  annexed  to  the  Imperial 
Crown  of  this  Realm  ;  and  thole  who  pre- 
tended that  Men,  by  breaking  through  all  the 
Ties  and  Obligations  of  Allegiance,  could 
gain  any  lawful  Authority,  muft  fpeak  againft 
the  Light  of  their  Confciences,  and  all  Laws, 
Divine  and  Htfman.  Mr.  Scroop  laid,  If  he 
had  been  milled,  he  was  not  the  only  Perfon. 
He  law  a  great  many  Faces  that  were  milled  Scroop  re- 
as  well  as  himfelf ;  and  he  hoped  an  Error  in" 'fi.ea*  ont 

t    1  (j  l  j   .,  ..      .the  Court. 

Judgment  would  not  be  accounted  Malice  : 
He  never  went  to  Work  with  a  malicious  In- 
tent, or  bore  Malice  to  his  late  Majefty  :  But 
the  Lord  Chief  Baron  told  him,  that  though 
this  might  be  fome  Excule  for  him  before 
God,  in  Law  the  Fad  itfelf  implied  Malice  ;  He  isc0fi, 
and  the  Jury,  without  going  out  of  Court,  v;Bcd. 
found  him  guilty. 

'  Then  Mr.  John  Carew  was  brought  to  the  Carew 
Bar,  and  the  King's  Counfel   having  opened tried- 
the  Indidment,  the  Witnefles  depofed  *  That  <fhe  £vl. 
the   Prilbner  fat  as  one   of  the  late  King's  dence. 
Judges,  in  the  pretended  High-Court  of  Ju- 
ftice :  That  his  Hand  was  to  the  Warrant  for 
fummoning  the  faid  Court,   and  to  the  War- 
rant for  beheading  his  late  Majefty  ;  and  that 
the  Prifdner  was  a  Member  of  the  Long  Par- 
liament. 

Mr.  Carew,  in  his  Defence,  feemed  much  His  De- 
offended,  that  it  was  faid  in  the  Indidment,  hefe"ie- 
had  not  the  Fear  of  God  before  his  Eyes,  but 
was  moved  by  the  Devil  to  murder  the  King ; 
and  averred,  that  what  he  had  done,  was  in 
the  Fear  of  the  Lord,  and  in  Obedience  to  his 
Holy  and  Righteous  Laws  :  He  confefled  that 
he  did  Content  to  be  one  of  the  late  King's 
Judges  j  firft,  in  Obedience  to  the  Lord  ; 
and,  fecohdly,  in  Obedience  to  that  which 
was  then  the  Supreme  Authority  of  the  Na- 
tion :  That  the  Matter  in  Queftion .  had  been 
controverted  in  the  Face  of  the  whole  World ; 
and  the  Lord  had  given  an  Anfwer  upon  fb- 
lemn  Appeals ;  (And  was  entering  upon  the 
Grounds  and  Reafons  of  the  War)  But  the 
Court  let  him  know,  That  they  muft  not  hear  ^u  Court 
him  make  Dilcourfes  in  Juftification  of  a  hor-  reply  to  his 
rid  and  notorious  Treafon  j  and  as  to  his  ha-  £«/«»«• 
ving  aded  in  the  Fear  of  the  Lord,  they  bid 
him  remember,  that  the  Devil  appeared  fbme- 
times  as  an  Angel  of  Light  :  And  that  he 
fhould  not  be  fuffered  to  call  in  Bones  of  Con- 
tention,   to  revive   thofe   Differences  which 
were  but  juft  laid  afleep.     That  this  Trealbn 
had  no  Relation   to  what  was  done  by   the 
Lords  and  Commons,  at  the  Beginning  of  the 
War  ;  for  the  Ad,  under  which  he  pretend- 
ed to  skreen  himfelf,  was  not  made  by  the 
Authority  of  either  Houle  :  There  were  but 
Forty-fix  of  the  Commons  in  the  Houle,  when 
it  was  debated  ;  and  not  more  than  Twenty- 
fix  that  voted  it ;  which  could  never  be   un- 
derftood  by  any  one  to  be  an  Ad  of  Parlia- 
ment :  It  was  no  more  than  an  Order  of  a 
Y  y  y  Imali 
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The  Prifoner  replied,  Since  they  would  not 
fuffer  him  to  open  the  Nature  of  thefe  Things, 
and  the  Grounds  he  went  on,  which  fatisfied 
his  own  Confcience,  that  what  he  did  was 
from  the  Lord,  he  left  his  Caufe  to  the  Jury  ; 
telling  them,  that  the  Authority  he  fpoke  of 
was  a  Rightful  Authority  ;  it  was  the  Supreme 
Power  :  It  was  well  known  what  they  were: 
Concluding,  he  had  defired  to  fpeak  the  Words 
of  Truth,  and  Sobernefs ;  but  was  prevented. 
Then  the  Court  having  obferved  to  the  Jury, 
that  the  Treafbn  was  fully  proved,  both  by 
Witneffes,  and  his  own  Confeffion,  they  found 
him  Guilty,  without  going  from  the  Bar:  Af- 
ter which  the  Court  adjourned. 


<Ule  E-t 
dence. 


Scot  trid1.  The  Court  fitting  again  the  1 2th  of  October, 
Thomas  Scot  was  brought  to  the  Bar,  againft 
whom  the  Indictment  being  opened,  and  the 
jury  {worn,  feveral  Witneffes  depofed,  That 
the  Frifbner  fat  as  one  of  the  late  King's 
judges,  in  the  pretended  high  Court  of  Ju- 
flice,  and  particularly,  on  the  27th  of  Janua- 
ry, when  all  the  Members  flood  up,  to  ex- 
prefs  their  AfTent  to  the  Sentence  ."  Another 
Witnefs  depofed,  That  his  Hand  was  to  the 
Warrant  for  beheading  the  late  King.  Sir 
fbeophilus  Biddolph  depofed,  that  he  heard  Mr. 
Scot  fay>  in  Richard's  Parliament,  That  he 
fat  as  one  of  the  King's  Judges ;  and  he  was 
fo  far  from  repenting  of  it,  that  he  defired 
this  Infcription  might  be  upon  his  Tomb, 
(J7/Z.)  Here  lies  Thomas  Scot,  who  adjudged 
to  Death  the  late  King.  Colonel  Copley  tefti- 
fied  the  fame  Thing  ;  and  that  the  Prifoner 
added,  He  hoped  he  ne<ver  Jhould  repent  of  the 
Kings  Death. 

The  Lord  Mayor  Elect  depofed,  That  on 
the  laft  Day  of  the  fitting  of  the  Parliament^ 
a  little  before  his  Majefty's  Return  to  Eng- 
land $  Mr.  Scot,  feeing  the  Houfe  muft  break, 
faid,  'Their  Heads  muft  be  laid  to  the  Block,  if 
there  was  a  new  Parliament :  I  eoufefs  (faid 
he)  /  had  a  Hand  in  putting  the  King  to  Death, 
and  I  defire  all  the  World  may  take  Notice  of 
it ;  and  when  I  die,  that  it  may  be  written  on 
my  Tomb.  J  do  not  repent  of  any  T'hing  I  have 
■done  ^  if  it  it  were  to  do,  I  could  do  it  again. 
William  Lent  hall,  Efq;  alfb  depofed,  That,  the 
Houfe  being  about  to  diffolve  itfelf,  Mr.  Scot 
made  a  Speech,  juftifying  the  putting  the 
King  to  Death  ;  but  he  did  not  remember 
the  particular  Expreffions  mentioned  by  the 
other  Witneffes.  Then  the  Lord  Mayor  fur- 
ther depofed,  that  this  was  the  Conclufion  of 
Mr.  Scot's  Speech  in  the  Houfe,  Being  it  is 
your  Pleafure  to  have  it  fo  (the  Houfe  dif- 
fblved),  /  know  not  how  to  hinder  it ;  but  when 
that  is  done,  I  know  not  where  to  hide  this 
hated  Head  of  mine.  Mr.  Baker  alfb  depofed, 
that  difcourfing  with  Mr.  Scot,  in  the  Time  of 
Richard's  Parliament,  he  faid,  He  had  cut  off 
one  tyrant's  Head,  and  he  hoped  to  cut  off  a- 
nother. 
ScotVDe-  The  Prifoner  laid  in  his  Defence,  that  it 
fence.  was  a  Breach  of  Privilege  to  profecute  him  in 
an  inferiour  Court,  for  what  he  had  faid,  or 
done,  in  Parliament  ;  but  the  Court  informed 
him,  that  for  Treafbn,  or  Felony,  committed 


ledge  that  could  prevent   his  being   tried  for  I2  Car  II- 
them  in  the  Courts  of  Common-Law  ;  but  sy*v'" 
that  there  did  not  want  other  Evidence  of  his 
compaffing  and  imagining  the  King's  Death. 

Then  Mr.  Scot  proceeded  in  his  Defence^ 
and  averred,  That  he  never  faid,  He  hoped  he 
(hould  never  repent  of  the  King's  Death  :  But 
on  the  contrary,  he  had  often,  by  Prayers  and 
Tears,  befbught  the  Lord,  that  if  there  were 
any  Iniquity  in  it,  he  would  fhew  it  him  : 
That  it  was  by  the  Command  arid  Authority 
of  a  Parliamentary  Power  he  fat  as  one  of  the 
King's  Judges  ;  and  this  muft  j  lftify  him^ 
whatever  the  Nature  of  the  Fact  was :  That 
this  Court  could  not  take  Cognizance  whether 
they  were  a  legal  Parliament,  or  not ;  and  he 
did  not  know,  but  it  might  be  as  fit  for  that 
Parliament  to  make  Laws,  as  the  laft,  beiag 
called  by  the  Keepers  of  the  Liberties  of  Eng- 
land :  That  if  they  were  not  properly  a  Fur- 
liament,  they  were  the  Legislative  Power,  and 
their  Acts  binding  :  That  if  two  Eftates  might 
exclude  a  Third,  as  they  had  done  the  Bifhops  j 
if  the  fecond  did  not  continue  to  exercue  thejr 
Truftj  they  that  were  in$  by  Occupancy  might 
have  a  Title  to  the  whole  ;  and  continued  to 
infift  he  had  a  Parliamentary  Authority,  a 
Legiflative  Power,  to  juftify  him. 

The  Court  replied,  That  thefe  Things  had  <tfhe  Con 
been  urged  already,  and  that  no  fingle  Perfbn  rePb t0  hi 
or  Community,  neither  the  People  collective-  DeJe"ee 
ly,  or  reprefentatively,  had  any  Coercive 
Power  over  the  King.  That  the  AfTentbly, 
who  made  that  pretended  Act,  were  not  an 
Eighth  Part  of  the  Commons  Houfe :  That 
the  Houfe  of  Lords  was  then  fitting,  and  re- 
jected it  j  and  therefore  there  was  nothing 
like  Parliamentary  Authority  to  juftify  him. 
That  Forty  Highwaymen,  met  together  at 
Shooter's- Hi U9  might  as  well  pretend  to  Parlia- 
mentary Authority,  as  that  little  Convention 
at  iVeftminfter  :  That  the  vulgar  Acceptation 
of  the  Word  Parliament,  had  led  many  into 
Miftakes ;  but  that  nothing  could  properly  be 
faid  to  be  done  by  Parliamentary  Authority, 
but  what  was  done  by  King,  Lords,  and 
Commons :  And  as  to  what  the  Prifoner  men- 
tioned, concerning  the  ejecting  the  Bifhops, 
this  was  not  at  all  to  the  Purpof  e ;  for  that  Act 
was  made  by  the  Content  of  King,  Lords, 
and  Commons :  And, 

Mr.  Annefley  put  the  Prifoner  in  mind,  that 
when  the  People  appeared  jealous  that  they 
intended  to  alter  the  Government,  the  Par- 
liament called  it  A  Black  Scandal,  caft  upon 
them  :  And  that  the  two  Houfes  caufed  a 
Declaration  to  be  affixed  on  all  the  Churches 
in  England:  That  they  held  the  Government 
of  King,  Lords  and  Commons,  to  be  the 
Fundamental  Government  of  this  Kingdom. 
Then  the  Prifoner  claimed  the  Benefit  of  his 
Majefty's  Pardon  ;  but  the  Court  replyed  It 
was  very  odd  to  talk  of  a  Pardon,  after  iuch 
a  Juftification  :  That  the  King's  Proclamation 
could  not  be  pleaded  in  Bar  to  the  Proceed- 
ings of  the  Court :    They  couid  take  no  No- 


tice of  a  Pardon  that  was  not  under  the  Broad 
Seal ;  though  they  did  not  doubt  his  Majefty 
would  Inviolably  make  it  good,  if  he  appeared 
to  be  within  it.    Then  the  Lord  Chief  Baxon 
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all  the  Prifbners,  that  had  been  tried 


1660.    directed  the  Jury,  and  took  particular  No- 

izCar.  II.  tice  0f  the  aggravating  Speeches  of  the  Pri- 

w^v^*'  fbner,  his  Juftifying  the  King's  Murder,  and 

wifhing  the  Aclion  might  be  Engraven  oh  bis 

'Tomb  :    And  the  Jury  thereupon   found  him 

Guilty. 

Clement       Then   Gregory  Clement  was  brought   into 

f  leads       Court,  and  pleaded  Guilty. 

litled  "  fered  to  make  a  partial  Confeffion,  which  the 
Court  not  accepting,  the  Jury  was  fworn,  and 
the  Witneffes  produced,  who  depofed  they 
faw  the  Prifbner  fit  as  one  of  the  Jate  King's 
Judges,  in  the  pretended  High  Court  of  Juf- 
tice.  His  Hand  alio  was  proved  to  the  War- 
rant for  fummoning  the  Coart,  and  to.  the 
Warrant  for  beheading  the  King  :  And  the 
Jury  found  him  Guilty 

Then 
after  Harrifon,    Were   fet  to  the  Bar  ;  and  it 
was  demanded,  what  they  had  to  fay,    why 
Judgment  mould  not  pafs  upon  them :    To 
which  they  generally    anfwered,   they  threw 
themfelves  on  the  King's  Mercy  :    And   the 
Lord  Chief  Baron  made  a  Speech  to  them  on 
the  Occafion,  in  which  he  let  the  horrid  Crime 
the  Prifbners  were  convicted  of,  in   a  proper 
Light :  He  told  them  the  King  they  had  mur- 
dered, was  a  Perfbn  of  eminent  Parts  and  Vir- 
tues, that  would  have  rendered   him  admired 
even  in  a  private  Station  :  That  his  Clemency 
appeared  in  the  beginning  of  his  Reign  5  and,  if 
they  looked  back,  they  would  find  the  People 
enjoyed  greater  Peace  and  Profperity   in  his 
Days,  than  in  the  Reigns  of  former  Princes  : 
That  but  one   Nobleman  had  been  put  to 
Death  in  his  Time,  and  that  for  an  Offence 
not  to  be  named.      That  they  might  re- 
member the  King  had,  before  the  Waa  re- 
drafted every  Grievance  they  could  complain 
of ;  the  Star-Chamber,    High  -  Commiffion, 
Ship-Money4    the  Claim  of  Stannery,    i3c 
That  they  would  do  well  alfo  to  reflect  what 
Conceffions  his  Majefty  made  at  the  1/le  of- 
Wight ;   how   he   wooed    and    courted    the 
People  to  obtain  Peace :  And  that  they  fhould 
kill  their  King,  and  fuch  a  King,  They  ought 
to  lay  it  to  Heart,   and  confider  with  them- 
felves ;  for,  though  they  pretended  Confcience, 
they  fhould  remember  what  Our  Saviour  faid : 
That  the  Time  will  come,  when  they  will  per- 
fecute  you  and  kill  you,  end  think  they  do  God 
good  Service.    That  there  was  fuch  a  Thing  as 
Spiritual  Pride,  and  Men  might  be  over-run 
with  an  Opinion  of  their  own  Holinefs,  and  go 
by  pretended  Revelations^  and  fay  they  prayed 
about  fuch  a  Things  and  found  no  Remorfe 
or  Reluctance  ;    as  the  Man  in   Shropfhire, 
■who  murdered  his  Father  and   Mother,  when 
he  was  queftioned  for  it,  alledged,  he  had  pray- 
ed againft  it,  and  could  not  under  ft  and  it  to  be 
a  Sin.  And  therefore  he  exhorted  the  Criminals 
to  try  their  Spirits,  and  examine  the  Fact  by 
the  Word  of  God,  and  not  think  every  Fancy 


and    Imagination  to  be  Confcience:    After 
which,  the  ulual  Sentence  in   High  Treafon 
thePri/o-  was  paffed  upon  them,  and  the  Court  adjourn- 
new.         e(j 

Cook  tried.  The  Court  meeting  again  the  14th  of 
Oclober,  John  Cook,  Solicitor  to  the  Regicides, 
who  preferred  the  Charge  of  High  Treafon 


Sentence 
faffed 


againft  the  late   King,  was  brought  to  the    l^°'Ir 
BaY :  And  not  challenging  any  of  the  Pannel,  ^*\r*j! 
the  firft  twelve  were  fworn  of  the  Jury. ,  Then  j^e  ln. 
the  Solicitor- General  opened,  the  Indictment,  diiimnt 
and  obferved  that  this  was  the  Man,  who  ex-  "p^ned. 
hibited    that    wicked  Inftfument,    called   A 
Charge  of  High-Trcafon,  againft  his  late  Ma- 
jefty in  the  Name  of  all  the  People  of  Eng- 
land :  That  he  aggravated  the  Charge,  and 
would  not  fuffer  his  Majefty  to  fpeak,  in.  his 
Defence  :   Told  the  King  he  endeavoured  to 
fpinout  Delays,  and  defired  the  Charge  might 
be   taken  pro    confejjb  :    That  this   was   the 
Man  that  prefitd  the  pretended  Court  to  give 
Judgment  againft  the  King  ;  and  demanded 
that   wicked   Judgment   before  it   was   pro- 
nounced: And  though  he  had   acknowledged 
his  Majefty  to  be  a  Wife  and  Gracious  King, 
yet  declared,  That  he  muft  die,  and  Monarchy 
with  him :  That  this   was  the  Friioner's  parr, 
who  had  alfo  received  Wages,  and  a .  Reward 
for  his  Iniquity.    Then  the   Witneffes  were  y%e  Evi- 
called,  who  depofed,  That  the  Prifbner  ex- ^ex- 
hibited an  Impeachment,  or  Parchment- Wait- 
ing, to  the  pretended  High  Court  of  Juftice, 
which  was  called  A  Charge  againft  the  King  s 
and  the  faid  Charge  being  now  produced,  it 
was  proved  that  Cock's  Hand  was  lubferibed  to 
it:  That  he  often   interrupted  his  Majefty, 
and  prayed  that  the  Charge  might  be  taken 
pro  cmfejjb  ■  and  for  feveral   Days  preffed  for 
Judgment  againft  his  Majefty. 

It  was  teftified  alfo,  that  Cook  charged  his 
Majefty  with  being  guilty  of  the  Higheft 
Treafbns  and  Crimes,  that  ever  were  acted  on 
the  Theatre  of  England ;  and  prefling  that 
Judgment  might  be  given  againft  his  Ma- 
jefty, faid,  That  it  was  not  fo  much  he,  as  the 
Innocent  and  precious  Blood  that  had  been  Jhed, 
that  cryed  for  Judgment  againft  the  Prifoner  at 
the  Bar  (  The  King  ).  And  one  Starkey^ 
of  Gray'f-Inn,  depofed,  that,  difcourfing  with 
Cook  about  his  being  made  Solicitor-General, 
he  anfwered,  He  was.ferving  the  People  ;  that 
he  would  fee  ftrange  Things  5  and  that  he  muft 
wait  upon  God  :  He  did  acknowledge  the 
King  was  a  Wife  and  Gracious  Prince  ;  but 
faid,  He  muft  die,  and  Monarchy  with  him. 

But  Cook  crofs-examining  Nut  ley,  one  of  Cool's 
the  Witneffes,  Nutley  depofed,  that  he  heard  Def-we- 
the  Prifbner  fay,  He  hoped  they  did.  not  in- 
tend to  take  away  the  King's  Life  :  That  he 
(the  Prifoner)  laboured  againft  it ;  and  they 
told  him,  they  only  intended  to  bring  him 
to  fubmit  to  the  Parliament. 

The  Prifoner  further  faid  in  his  Defence, 
That  the  Words  he  ufed  at  that  Proceeding, 
were  not  his  own  ;  he  was  directed  what  he 
fhould  fpeak,  and  he  hoped  he  might  make 
much   the  fame  Plea  St.  Paul  did,  That  a- 
gainft  Csefar  or  againft  the  Lav),  he  had  not 
offended  at  all :  For  firft,  he   was  commanded 
to  do  what  he  didj  and   acting  only   within 
his  own  Sphere  as  a  Counfellor,  by  the  Com- 
mand of  the  then  fupreme  Power,   he  could 
not  be  guilty  of  Treaibn  :    Secondly,  Words 
could  not  amount  to  Treafon  ;  and  though  it 
was, faid,  his  Hand  was  to  the  Impeachment, 
he  thought  that  was  not  well  proved  :  He  in- 
fifted  further,  That  one  who  writes  or  fpeaks 
Words  dictated  by  another,   (though  they 
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1660.  might  be  in  their  own  Nature  treafonable) 
12.  Car.  II.  yet  t^£y  were  not  Treafon  on  the  Write/ "or 
^r^  Speaker,  becaufe  they  did  not  .difcover  a 
traiterous  Heart ;  and  he  appealed  to  God, 
if  he  ufed  one  irreverend  Expreflion  towards 
his  Majefty,  or  ftiled  him,  the  Prifoncr  at  the 
Bar,  as  the  Witnefs  had  fworn  :  That  a  Coun- 
felior  waS  to  make  the  beft  of  his  Client's 
Caufe,  and  leave  it  to  the  Court  ;  and  Coun- 
cilors did  frequently  engage  in  Bufinefs,  be- 
fore they  rightly  underftood  the  Fact :  He 
appealed  to  the  Counfel,  if  they  had  not  many 
Times  been  forryj  that  a  Verdict  had  been 
given  for  their  Client,  when  they  difcovered 
the  Right  lay  on  the  other  Sidej  and  this 
might  be  his  Cafe.  Had  it  been  a  Time  of 
Peace,  he  acknowledged  this  would  have  been 
Treafbn  ;  but  his  Majefty  being  in  the  Power 
of  the  Army,  the  drawing  up  a  Charge  a- 
gainft  him,  and  defiring  Juftice,  and  that  he 
might  be  brought  to  a  fpeedy  Trial,  in  order 
to  his  Acquittal,  was  rather  a  Service  to  his 
Majefty,  than  Treafbn  againft  him:  He  urged 
further,  That  what  he  had  done  in  that  Mat- 
ter, was  for  his  Fee.  and  not  of  Malice  j  though 
5t  might  be  called  Avaritia,  it  could  not  be 
called  Malitia  ;  he  did  nothing  Judicially  but 
Minifterially :  But  confcious  his  Defence  was 
very  weak,  he  laid  he  laid  hold  on  his  Ma- 
jefty 's  Declaration  at  Breda,  wherein  he  pro- 
mifed  to  pardon  all  who  were  not  excepted  in 
a  free  Parliament  -3  and  he  obferved,  that 
this  Convention,  not  being  called  by  the  King's 
Writ,  was  not  fuch  a  Parliament,  as  could 
make  the  Exception  :  Concluding,  That  hu- 
man Juftice  did  never  punifh  fo  much  for 
Expiation  as  Prevention,  that  others  might  be 
deterred  from  committing  fuch  Acts  ;  that 
now  all  Things  were  fettled,  there  could  be 
no  Danger  in  fparing  him,  the  like  Cafe  could 
never  happen  again. 
Ihe  Kings  The  King's  Counfel,  in  their  Reply  to  this 
Counfel  Defence  faid,  That  the  Prifbner  miftook  his 
RVty-  Charge,  if  he  thought  it  was  only  for  Words  • 
it  was  for  compafling  and  imagining  the 
King's  Death  ,  and  the  Evidence  of  that 
Charge  was,  his  meeting  in  an  AfTembly  of 
the  Regicides,  and  the  Part  he  bore  in  that 
AfTembly  :  Nor  was  it  a  General  Rule,  That 
Words  were  not  Treafon  •  for  if  a  Man  de- 
clare the  Imagination  of  his  Heart,  by  ex- 
horting and  perfuading  Men  to  kill  the  King, 
there  could  not  be  a  greater  Overt-Act  than 
fuch  Words,  or  a  clearer  Evidence  of  his 
traiterous  Imagination  :  And  as  to  his  Inno- 
cence in  fimply  demanding  Juftice,  they  were 
to  obferve,  That  the  Subject-Matter,  was  a 
Charge  of  High-Treafbn  againft  the  King  -3 
he  prayed  that  the  King,  as  a  Traitor,  might 
be  brought  to  Juftice ,  preffed  that  the  Charge 
might  be  taken  pro  confeffo  :  And  whether  Mr. 
Cook  could  intend  this,  in  order  to  the  Acquit- 
tal of  his  Majefty,  he  left  the  Jury  to  deter- 
mine. 

As  to  the  Prifbner's  laying  hold  on  his  Ma- 
jefty's  Letter  or  Declaration  from  Breda,  that 
Could  not  amount  to  a  Pardon,  not  being  un- 
der the  Broad  Seal ,  neither  would  the  Words 
it  contained  have  amounted  to  a  Pardon,  if 
they  had. been  under  the  Broad  Seal :  Befides, 
k  appeared  by  the  King's  Letter,  that  he 


intended  fuch  as  fhould  be  excepted  by  that    1660. 
very  Parliament  his  Letter  was  directed  to,  I2Cai'ir 
and  the  Prifbner  was  exprefly   excepted  by  *~'~S|f~s-, 
Name  ;  his  Majefty  therefore  was  not  obliged 
even  in  Honour  to  fpare  him. 

That  the  Jury  fhould  confider  the  Cafe  as 
their  own  :  The  Prifbner  had  exhibited  a 
Charge  againft  his  late  Majefty,  in  the  Name 
of  All  the  People  of  England,  of  whom  they 
were  Part,  and  they  ought  to  let  the  World 
know,  that  the  People  of  England  had  no 
Hand  in  that  Charge  :  That  they  fhould  con- 
fider how  the  Prifbner  had  hunted  after  the 
King's  Life ;  how  he  had  fifhed  for  Evidence 
againft  him,  aggravated  the  Charge,  was  af- 
flicted at  the  Delays,  and  angry  when  he  was 
interrupted. 

And  as  to  the  Prifbner's  faying,  He  plead- 
ed for  his  Fee,  Judas  too  had  thirty  Pieces  of 
Silver,  for  which  he  hanged  himfelf ;  and  it 
was  the  higheft  Difgrace  he  could  throw  upon 
the  long  Robe,  to  fhelter  himfelf  under  his 
Profeftion :  That  indeed  it  was  an  Aggrava- 
tion of  his  Crime,  that  he,  who  'knew  the 
Law  fb  well,  fhould  fo  grofly  tranfgrefs  it : 
That  Mr.  Cook  in  advifing  the  Act,  was  as  in- 
ftrumental,  as  much  a  Traitor,  as  the  Man 
in  the  Frock  that  did  the  Execution  ;  That  a 
Counfellor  indeed  was  not  always  bound  to 
know  the  Judge's  Patent  -,  but  here  was  no 
Colour  of  a  legal  Proceeding,  nothing  but  a 
mock  Court  of  Juftice,  fuch  a  one  as  Mr. 
Cook  never  met  with  in  all  his  Reading  :  They 
knew  of  no  Law  under  Heaven  for  putting 
the  King  to  Death,  though  they  endeavoured 
to  fhelter  themfelves  under  a  Colour  of  Juf- 
tice, to  do  the  moft  execrable  Treafbn  in  the 
World. 

Tfce  Lord  Chief  Baron  in  fumming  up  the  Ihe  Chief 
Evidence  obferved,  that  when  Cook  demanded  B^orjfums 
Juftice  againft  the  King,  he  had  charged  him  uJ^e  E~ 
as  A  tyrant,  'traitor,  Murderer,  and  common 
Enemy  ;  that  thofe,  who  fpit  in  the  King's 
Face,  alio  demanded  Juftice  •  but  every  Man 
knew  what  they  meant  by  Juftice  :  That  the 
Prifbner  had  alfo  urged,  that  it  was  notfo  much 
he,  as  the  Blood  that  had  been  Jhed,  that  cried 
for  Judgment  ;  and  whether  the  Prifbner 
meant  a  Judgment  for  the  King's  Acquittal, 
he  left  to  the  Jury :  He  took  Notice  alfb  of 
the  Prifbner's  Anfwers  to  Star  key,  when  he 
expoftulated  with  him  about  being  concerned 
in  the  Ring's  Murder,  (viz.)  Tm  jhatt  fee 
ftrange  things  ;  you  miift  wait  upon  God  :  This, 
the  Chief  Baron  obferved,  was  then  the 
canting  Language  of  thofe  who  were  about 
to  commit  fbme  horrid  Impiety,  and  from 
that  other  Expreffion,  the  King  muft  die,  and 
Monarchy  with  him,  it  appeared  it  was  Mo- 
narchy and  Government  they  hated  :  Many 
of  thofe  who  fat  upon  the  late  King,  acknow- 
ledged he  was  a  gracious  Prince  ;  they  did 
not  hate  his  Perfon  any  more  than  the  Prifb- 
ner, but  Monarchy  was  the  thing  they  would 
behead. 

That  as  to  his  having  acted  by  the  Autho- 
rity in  Being,  and  citing  the  1 1  Hen.  II.  which 
provides,  That  he  who  ferves  a  King  for  the 
Time  being  in  his  Wars,  fhall  not  be  punifh- 
ed  j  that  Act  was  exprefly  againft  him  :  For 
that  Act  was  made  for  the-  Prefervation  of  a 
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1660.  King  fa  fac~io-9  much  more  of  a  King  de  jure; 
i2Car.II.an(j  ^  perfon  they  had  ftiled  their  Prifoner, 
s*ry/~*m>  they  had  owned  to  be  their  King ;  they 
charged  him  a*  King,  and  fentenced  him  as 
King.  That  King  Henry  VHth's  Care  was  to 
preferve  even  a  King  de  facJo,  and  Kingly 
Government ;  it  was  not  in  favour  of  an 
Antimonarchical  Government.  The  Regi- 
cides proceeded  againft  their  own  King,  aa 
their  King ;  calling  him,  in  their  Charge, 
Charles  Stuart,  King  of  England ; '  and  there- 
fore there  was  no  Colour  that  the  Prifoner 
mould  have  any  Benefit  of  the  Letter,,  or  the 
Equity,  of  1 1  Hen.  VII. 
Cook'sRe-  However,  Mr.  Ccok,  being  indulged  the 
ply  to  the  Liberty  of  replying  to  the  Chief  Baron,  faid, 
Chief  £"-i<hough  their  Lordfhips  were  pleafed  to  lay 
no  Weight  on  the  Orders  or  Authority  by 
which  he  a&ed  ;  he  did  then  act.  truly  and 
confcientioufly,  and  thought  that  Authority 
would  have  borne  him  out ;  though  the  Court 
were  pleafed  to  look  upon  them  as  a  parcel 
of  People  without  Authority,  his  Judgment 
was  not  yet  convinced  as  to  that  Point ;  and 
that  all  the  Words  he  fpoke  were  dictated  to 
him,  even  thofe,  'That  it  was  not  fo  much 
he,  as  the  innocent  Blood,  that  cried  for  Juftice. 
To  which  the  Chief  Baron  faid,  He  made 
his  Cafe  rather  worfe:  That  they  had  deli- 
vered their  Opinions  already  .;  That  the  act- 
ing by  fuch  an  Authority,  was  fo  far  from 
being  an  Extenuation,  that  it  was  an  Aggra- 
vation of  the  Crime  ;  That  his  expreffing  his 
Approbation  of  that  Power,  and  acting  un- 
der it,'  were  the  very  Things  with  which  he 
was  charged  :  And  the  Jury,  after  a  very 
fhort  Recefs,  brought  in  the  Prifoner  Guilty. 

Peters'*        Hugh  Peters,   Cromwell's  Chaplain,    being 
7rial.       brought  next  upon  his  Trial,   made  no  Chal- 
lenges  to  the  Jurors ;    whereupon  the  firft 
Twelve  of  the  pannel  werefworn,  and  charged 
with  the  Prifoner  :    Then  the  King's  Counfel 
produced  their  Evidence.    And  firft,  Dr.  WiP 
Vhe  Evi-  ti&m  Toting  depofed,   That  Hugh  Peters,    the 
Hence.        Prifoner,    lay  fick  at  his  Houfe  in  the  Year 
1649,    and   that  he  remained  in  his  Family 
•  fix  or  feven  Weeks  after  his  Recovery,    there 
being  a  great  Intimacy  between  them  ;    that 
the  Prifoner,   about  phat  Time,    told  the  De- 
ponent,  He  was  fent  over  from  New  England 
to  foment  a  Civil  War,    and  drive  en  their 
Reformation. 

That  he  was  afterwards  lent  over  to  Ire- 
land by  the  Parliament,  to  carry  on  their 
Defigns  there,  and  that  he  had  fpent  near 
3000/.  in  that  Service,  for  which  he  had 
only  received  a  fmall  Pittance,  in  Land,  out 
of  the  Lord  Worcefter's  Eftate  ;  That  the 
Prifoner  ufed  to  fay,  while  he  refided  with 
the  Deponent^  It  would  never  be  well  till 
the  Lords,  the  Levites,  and  the  Lawyers,  were 
fut  down  :  That  the  Prifoner  was-  a  Colonel 
under  Cromwell  (as  well  as  a  Preacher),  and 
having  an  Authority  to  raife  Forces  for  the 
War  in  Ireland,  would  have  had  the  Depo- 
nent accept  a  Commiffion  to  ferve  under  him  : 
That  the  Prifoner  informed  the  Deponent, 
when  the  late  King  was  taken  from  Holmeby- 
Hoitfe,  the  Parliament  had  a  Defign  to  have 
leized  Cromwel  and  himfelf  ;   but  having  No- 


N°  9. 


tige   of  it,    they  made  their  Efcape  out  of    1660. 
London,  riding  hard  for   it  as  far  as  Ware,  lz<^ar-ii- 
where  they  confidered  how  they  fhould  dii-  ^^^^ 
pofo  of  the  King;  and  came  to  a  Refolution, 

They  would  try  h.-m  for  his  Life,    and  cut  off 
his  Head. 

Mr.  Starkey  depofed,  That  the  Head-Quar- 
ters  being  at  Windfor,    a  little   before   the 
King's  Trial,   Ireton  lay  at  his  Father's  Houfe 
there  ;    and   that  Cromwell  and  the  General 
Officers  ufed  to  hold  their  Councils  of  War 
at  his  Father's  ;     That  after   thefe  Councils 
rofe,-  there  ufed  to  be  a  private  Confutation, 
at  which  Cromwell,  'Ireton,    the  Prifoner,  Co- 
lonel Rich,   and  a  fifth  Perfon,  affifted  ;    and 
they  generally  fat  up  till  Two  or  Three  in  the 
Morning  ;  and  he  believed  it  was  this  private 
Cabal  that  contrived  the  Bufmefs  againft  the 
King  ;    That  the  Prifoner   frequently   came 
with  Ireton,  and  dined  and  fupped  with  him. 
at  his  Father's,   with  the  Family  ;,  and  tai 
of  the  King,    Peters  uied   to.  iayt,   The   > 
was  a  Tyrant  and  a  Foci,   and  not  fit  to  be  a 
King ;    and  that  i't  was  a  dangerous,   clu<rg'i- 
able,  and  ufelefs  Office  :  That  Ireton  and  Pee, 
being  at  Supper  at  his  Father's,  when  News 
came   that  the  .King    was  made  Prifoner  in 
the  Ifle  of  Wight,    his  Father,  inftead   of  fay* 
ing  God  fdve  the  King,  Prince,    and  Realm, 
as  he  ufually  did   after  his  Grace,    ^  at  which 
Ireton   and  Peters  ufed  to  laugh)  faid,    God 
fave  the  Kings  in  oft  excellent  Majefty,    and 
preferve  him  out  of  the  Hands  of  all  his  Ene- 
mies :    Whereupon  Peters  faid,    Old  Gentle- 
man, your  Idol  will  not  ft  and  long. 

Wdlkley  depofed,  That  he.faw  Peters  at  the 
Confutations  with  the  Regicides,  in  the 
Painted-Chamber,  before  the  King's  Trial  ; 
That  when  the  King  was  brought  to  London, 
he  faw  him  riding  in  a  triumphant  Manner 
before  the  Coach  the  King  was  in  :  And  at 
another  Time,  he  faw  Peters  marlhalling  the 
Soldiers  in  St.  James's-Park,  and  heard  him 
fay,  If  we  can  but  keep  up  cur  Army  fevat 
Tears  longer,  we  need  not  care  for  the  King 
and  all  his  Poflerity. 

Simpjon  depofed,  That  he  faw  the  Prifoner 
at  feverai  Confultations  concerning  the  King  ; 
and  that,  at  the  King's  Trial,  he  heard,  him 
bid  Colonel  Stubberd  to  cry  out-,  Juftice, 
Jujlite,  againft  the  Traitor  at  the  Bar  :  That 
the  Soldiers  cried  out  as  they  were  directed  ; 
and,  as  the  King  was  going  back  to-Cctton- 
Houfe,  fbrne  of  them  fpit  in  his  Face,  whicjj 
he  wiped  off,  and  fmiled. 

Rithardjcn  depoied,  That  he  faw  the 
fdner  ftanding  in  the  High  Court  of  Juftice"*; 
Thar  he  commended  Braeifijaw's  Carriage  ; 
and  holding  up  his  Hands,  faid,  This  is. a 
mofi  glorious  Beginning  of  the  Work.  And 
Sir  Jeremyll'hichcot  depofed,  He  heard  the 
Prifoner  fay,  I  cannot  but  look  upon  this  Ceurt 
with' great  P^evennce,  for  it  doth  refem,ble,  in 
fome  Jmajfwe',  the  Trials  that  fhall  be  at  .the 
End  (f  the'World  by,  the  Saints  :  That :  the 
Prifoner  -feldom  fpoke  of  the  King, ,  but  be 
called  him  Tyrant ;  and  faid,  he  would  have 
preached  before  him  (the  King);  but  the  poor 
Wretch  wculdnot  hear  him. 

Nunnelly  depofed,  That  he  faw  Peters  in  the 
Banquetting-Houfe,    about  an    Hour   before 
Zzz  the 
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1660.  the  King  was  beheaded ;  that  he  went  out 
l!^vX^'uPon  t^e  Scaffold,  and  came  off  again  ;  and 
whifpering  the  joiner  who  erected  it,  the 
Joiner  immediately  knocked  down  four  Sta- 
ples upon  the  Scaffold  :  That  after  the  King's 
Head  was  cUt  off,  the  Deponent  faw  the 
Vizards  go  into  a  Chamber,  and  he  thought 
he  faw  Peters  come  out  of  the  fame  Chamber 
an  Hour  afterwards  ;  but  he  was  fure  he  faw 
him  go  with  the  Hangman  to  take  Water. 

Stephen  Clough  depofed,  That  Peters,  in 
his  Prayer  before  a  Council  of  Officers  at 
Weflminfler,  faid,  O  Lord,  If  hat  a  Mercy  is 
it  to  fee  this  great  City  fall  down  before  us  ! 
And  what  a  .Stir  is  there  to  bring  this  Great 
Man  to  atrial  ;  without  whofe  Blood  he  will 
turn  us  all  into  Blood  if  he  reign  again  ! 

Beaver  depofed,  That  the  Prifoner  preach- 
ing before  the  two  Houfes,  on  a  Faft-Day,  a 
little  before  the  .Act  was  made  for  the  King's 
Trial,  he  faid,  "  It  was  a  very  fad  thing, 
"  that  it  fhould  be  made  a  Queftion  among 
"  us,  as  arftong  the  old  Jews,  Whether  our 
*c  Saviour  Jefus  Chrift  muft  be  crucified  ; 
"  or  that  Barabbas  fhould  be  releafed,  the 
"  Oppreffor  of  the  People  :  O  Jefus(faid  he) 
"  where  are  we,  that  That  fhould  be  a  Que- 
"  ftion  ?  And  becaufe  you  fhould  think,  my 
a  Lords  and  Gentlemen,  that  it  is  a  Queftion, 
<c  I  tell  you  it  is  a  Queftion  :  I  have  been  in 
"  the  City,  which  may  very  well  be  eom- 
"  pared  to  Jerufalem-,  and  I  profefs  thefe 
"  foolifh  Citizens,  for  a  little  Trading  and 
<e  Profit,  will  have  Chrift  ( pointing  to  the 
"  Red-coats  on  the  Pulpit-Stairs )  crucified, 
"  and  that  great  Barabbas,  at  IVindfor,  re- 
"  leafed.  I  do  not  much  mind  what  the 
"  Rabble  fay  ;  '  but  I  have  been  with  my 
"  Brethren,  the  Clergy,  in  the  Affembjy,  and 
"  I  perceive  they  are  for  crucifying  Chrift 
"  alfo,  and  releafing  Barabbas.  O  Jefus, 
"  what  fhall  we  do  now  !  Then  addrefling 
himfelf  to  the  Lords  and  Commons,  he  faid, 
u  You  are  the  Sanhedrim,  the  great  Council  of 
<c  the  Nation  ;  therefore  you  muft  be  fure 
"  to  do  Juftice ;  it  is  from  you  we  expect 
"  it :  You  muft  not  only  be  the  Inheritors 
"  of  your  Anceftors ;  but  you  muft  do  as 
<c  they  did  :  They  oppofed  tyrannical  Kings, 
"  and  deftroyed  them.  It  is  you  that  we 
"  chiefly  expect  Juftice  from.  Do  not  prefer 
"  the  great  Barabbas,  Murderer,  Tyrant  and 
"  Traitor,  before  thefe  poor  Hearts  ( point- 
ing to  the  Soldiers  again)  :  And  that  for  two 
or  three  Hours  he  harangued  his  Audience, 
preffing  them  to  bring  the  King  to  a  fpeedy 
Trial,  and  to  punifh  him  capitally. 

Mr.  Chace  depofed,  That  he  heard  the  Pri- 
fbner  preach  before  Cromwell  and  Bradjhaw, 
on  the  aoth  of  January,  16-4.3,  on  that  Text 
in  the  Pfalms,  Bind  your  Kings  in  Chains,  and 
your  Nobles  in  Fetters  of  Iron  :  And  obferved, 
that  the  next  Pfalm  had  twelve  Hallelujahs ; 
which  were  intended,  he  faid,  to  exprefs  their 
Joy,  That  Kings  were  bound  in  Chains,  &c. 
He  told  them  alfb  the  eommon  Story  of  the 
Mayor  that  laid  the  Bifhop's  Man  by  the 
Heels  for  being  Drunk ;  and  when  the  Bifhop 
complained  of  it,  the  Mayor  anfwered,  There 
was  an  Act  of  Parliament  for  it,  and  neither 
the  Bifhop  nor  his  Man  were  excepted  out  of 


it.     And  fo  (fays  Peters')  Here  is  a  gjeat  talk     i^*°- 
in  the  World  ;    What,    will  you  eut  off  the  12.Car  IL 
King's   Head ;    the   Head    of  a  Proteftant  v-/^i*>^ 
Prince  ?  Turn  to  your  Bibles,,  and  you  fhall 
find,   iVhofocver  foeds  Man's  Blood,   by  Mhn 
fhall  his  Blood  be  floed.   •  As  the  Mayor  faid 
of  the  Bifhop  and  his  Servant,   I  fee  neither 
Kmg  Charles,  nor  Prince  Charles^  nor  Prince 
Rupert,  nor  Prince  Maurice,  ncr ,  any  of  that 
Rabble,  excepted  out  of  it ;   and  added,  This 
is  the  Day  that  J,    and  many  Saints  of  God, 
have  been  praying  for  thefe  many  Tears  :   And 
the  Deponent  obferved,  that  Cromwell  laugh- 
ed heartily  at  thefe  Flights. 

Tongue  depofed,  That  he  heard  the  Prifb- 
ner  preach  at  Whitehall,  the  21ft  of  January, 
1648,  on  that  Paffage,  Bind  your  Kings  in 
Chains,  &c.  And  faid,  He  hoped  to  fee  iuch 
another  Day  as  the  Day  before  (when  the 
Kings  Tryal began) :  That  he  bleffed  God 
the  Lower  Houfe  was  purged  ;  and  affured 
them,  the  Houfe  of  Lords  would  down  fud- 
denly. 

'  .  The  Prifoner  in  his  Defence  faid,  He  The  Prifo- 
was  fent  from  New  England,  to  folicit  the mrS  Le~ 
Affairs  of  that  Country  here:  And  indeed, >er,ce' 
at  the  Importunity  of  the  London  Minifters, 
after  his  Arrival,  he  was  active  ify  the  Trou- 
bles that  followed  j  but  they  Were  much 
deeper  engaged  in  that  Affair  than  he  was :  He 
was  fbrry  to  hear  himfelf  charged  with  that  Be- 
haviour towards-  the  late  King,  and  begged 
Pardon  for  his  Folly  and  Weaknefs ;  but 
faid,  he  had  no  Malice  or  Mifchief  in  his 
Heart  againft  him  :  That  he  had  always  acted 
with  Honour  and  Refpect  towards  his  Ma- 
jefty,  particularly  when  he  was  at  Ifmdfor  5 
and  had  propofed  three  Ways  to  his  Majefty 
to  extricate  himfelf  out  of  the  Difficulties  he 
was  in  j  but  he  did  not  approve  of  them  : 
That  he  was  none  of  thofe  who  fat  in  the 
High  Court  of  Juftice,  or  brought  the  King 
to  that  unhappy  End  :  And  laftly,  He  ob- 
ferved, that  there  was  but  a  fingle  Witnefs 
to  any  one  Fact. 

To  which  the  King's  Counfel  replied,  That  A  Re}!y  ta 
fome  Facts  had  been  undeniably  proved  againft  his  ^e- 
him  :  That  the  Meeting  and  Confuting  to-^6" 
gether  about  the  King's  Death  ;  or  the 
giving  Aid,  Comfort,  or  Encouragement  to 
thofe  Traitors,  made  him  guilty  of  the  whole 
Charge,  in  the  Eye  of  the  Law  •  though  he 
did  not  fit  in  that  High  Court,  or  fentence 
the  late  King  :  And  that,  whatever  Speeches 
he  had  uttered,  either  in  the  Pulpit,  or  out 
of  it,  tending  to  Sedition  and  Rebellion,  were 
fuch  Overt-Act  as  proved  the  treasonable 
Imagination  of  his  Heart,  with  which  he  was 
charged  :  That  though  there  ought  to  be  two 
Witneffes  in  Treafbn,  there  need  not  be  two 
to  every  Fact ;  but  in  his  Cafe  there  had  been 
feveral  Witneffes  produced  to  one  Fact ;  fo 
that  this  Objection  carried  no  manner  of 
Weight,  with  it. 

That  his  being  in  Arms,  againft  his  Ma- 
jefty, had  not  only  been  proved  by  feveral 
Witneffes ;  but  he  had  confeffed  it.  It  W2s^ 
proved  alfo,  that  he  had  called  the  Day  of 
his  Majefty 's  Trial,  A  glorious  Bay,  and  re- 
fembled  it  to  that  Great  Day,  wherein  the 
Saints  fhould  judge  the  World  j    that  he  had 
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1660.    often  prayed  for  it  alio  j  fb  that  no  Man  could 
1 2  Car.  II.  be  faj  j  more\  juftly  to  have  confpired  and 
^^^  contrived  the  Death  of  the  King,  than  this 
miferable  Prieft  had  done  :    The  Honour  of 
the  Pulpit  therefore  ought  to  be  vindicated. 
His  Death  would  preach  better  than  his  Life 
had  done  t,  it  might  be  a  Means  to  convert 
many  a  deluded  Man,    whom  his  Preaching 
had  feduced  ;  for  feveral  had  been  brought  to 
that  Bar,  who  averred,  that  what  they  had 
done,  was  in  the  Feat  of  the  Lord  ;   and  now 
it  appeared  who  taught  them,    and  led 
into  thefe  pernicious  Errors  :     They  hoped 
therefore  the  Court  would  make  ari  Example 
Peters  cm- °f  this  Carnal  Prophet  :    And  the  Jury  being 
vitted.       withdrawn,    in  a  very  little  Time  found  the 
Prifoner  guilty.  Whereupon  the  King's  Coun- 
C6ok  and  fel  mdved,  that  Cook  and  Peters  might  receive 
rsco"- Judgment  together:   And  the  Lord  Chief 
Baron  having  made  a  Speech  to  the  Prifbners, 
wherein  he  obferved  they  had  had  a  liberal 
Education,  and  therefore  could  not  be  igno- 
rant how  grofly  they  had  offended  againft 
the  Laws  of  God  and  Man,  by  being  inftru- 
mental  in  the   King's  Murder,    pronounced 
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in 
Sentence  on  them  as  Traitors;    And  then  the 
Court  adjourned. 

On  the  15th  of  October,  Daniel  Axtel  was 
brought  to  the  Bar  ;  and  a  Jury  being  fworn, 
and  charged   with  the  Priibner,   the  King's 
Counfel  opened  the  Indictment  and  the  Evi- 
dence :  After  which,  the  WitnefTes  were  pro- 
duced, who  depofed,    That  Colonel  Stubberd 
and  Axtel  commanded  the  Guards  that  were 
drawn  up  in  Weftminfter-  Hall,  for  the  Secu- 
rity of  the  pretended  High  Court  of  Juftice, 
at  the  King's  Trial :    That  upon  exhibiting 
the  Charge  againft  the  King,   in  the  Name  of 
all  the  Commons  of  England,  a  Lady,  (  laid 
to  be  the  Lady  Fairfax)  cried  out,  It  was  a 
Lie ;  not  a  Quarter  of  the  People  •were  concerned 
in  it :   Oliver  Cromwell  was  a  Rogue  and  a 
S'raitor  :   Whereupon  the  Court  called  to  the 
Guard,  and  Axtel  their  Commander,  ordered 
ibme  of  his  -Soldiers  to  prefent  their  Pieces 
at  the  Lady,  and  bid  her  unmask-    Other 
WitnefTes  depofed,    that  Axtel  (kid,   Down 
with  the  Whores  ;  fhoot  them :    That  he  was 
more  active  than  any  of  the  Officers.,   and 
ftood  laughing  with  his  Soldiers,   and  fcoffing 
aloud  when  the  King  urged  to  be  heard  ;  and 
when  the  King  bid  his  pretended  Judges  re- 
member he  was  their  lawful  King,  Axtel  or- 
dered the  Soldiers  to  cry  out,  Juftice,  Juftice ! 
and  beat  thofe  that  refufed  ;  and  that  the  laft 
Day  of  the  Trial,  he  made  his  Soldiers  cry, 
Execution,   Execution !   A  Witnefs  alfo  de- 
pofed, that  the  Prifoner  commanded  a  Com- 
pany of  Soldiers  in  the  Banquetting-Houfe, 
during  the  King's  Execution  ;    and  that  he 
was   the  Man  that  fent  for  the  Executioner. 
Another  Witnefs  ^teftified    that  Axtel  faid, 
Hewlet  beheaded  the  King  :  And  Col-  Himcks 
made  Oath,  that  Cromwell .  bidding  him  (the 
Deponent)    fign  the  Order  for    the  King's 
Execution,  and  threatening  him  for  refufmg 
it,  Axtel  faid  to  the  Deponent,  J  am  afhamed 
of  you  ;    the  Ship  'is  now  coming  into  Harbour, 
and  will  you   ftrike  Sail  before  yon  come  to 
Anchor  ? 


Axtel  in  his  Defence    faid,  that  Hunks  was    ^60. 
a  perfect  Stranger  to  him,  and  that  he  did  1 2  e^5^ 
not  remember  his  having  faid  any  fuch  Words  Y^^ 
as  he  had  teftified  :  That-  the  Statute  of  25  Defejia 
Edw..  III.  on  which  he  was  indicted,  con- 
cerned only  private  Perfbns,  who  compaffed 
the  King's  Death  :    But  here  a  War  •  was  en- 
tered into,  an  Army  raifed  by   Authority   of 
Parliament,  who  had  declared  the  Militia  was 
of  Right  in  them  :  That  he  acted   by  Com- 
miffion  from  the  Parliament's  General  ;  a  Par- 
them  j  liameht  called  by    the   King's  Writ,  chofen 
by  the  People,  and  by  an  Act  that  could  not  be 
diffolved,  but  by  their  own   Confent.    That 
this  Parliament  was  in  being  when  the  King's 
Trial  happened,  and  was  not  yet  legally  diflblv^ 
ed:  He  conceived,  that  their  Authority  was  ac- 
knowledged at  Home  and  Abroad,  and  the 
Judges,  the  Interpreters  of  the  Law,  acted 
by  their  Authority  -3  and   he  hoped  this  was 
iufficient  to  bear  him  out  :  That  what  he  had 
done  was  as  a  Soldier,  he  derived    his  Power 
from  his  General,  who  had  his  from  the  Foun- 
tain, namely,  from  the  Lords  and  Commons : 
If  he  was  upon  the  Guard  at  the  King's  Trial, 
it  was  by  the  Command  of  his  General,  not 
voluntary  :  He  was  not  a  Contriver,  Counfel- 
lor,  Parliament-Man,  or  any  of  the  Judges 
that  fentenced  the  King ;  nor  had  any  Hand  in 
his  Execution  ;  and  if  it  was  fuch  an  Offence 
to  have  a  Command  in  the  Army,  General 
Monk  and  the  other  Generals  wefe  as  Crimi- 
nal as  he  ;  and  all  the  People,  who  acted   by 
the  fame  Authority  in  the  three  Nations:  That 
if  he  was  guilty  of  Treafbn,  the  Commons  in 
Parliament  began  the  Treafbn  :  And  if  the 
Reprefentative    Body   were    Traitors,    then 
were  the  People  whom  they  repreiented'fo 
too,  and  there  would  not  be  found  a  Jury  to  try 
the  Caufe.     And  though  it  had  been  objected 
to  him,  that  they  had  deftroyed  both  Lords  and 
Commons,  before  the  Fact  was  committed  ; 
The  Commiflion,  which  authorized  him  to 
obey  his  General,  was  given  him  while  the 
Lords  and  Commons  fat  in  Parliament  $  and 
he  did  but  his  Duty  in  being    with  his    Re- 
giment' in  the  Hail :    If  the  General    had 
commanded  him  to  take  that  Poft,  he  muft 
have  died  if  he  had  refufed;  and  it  was  hard 
he  fhould  be  in  the  fame  Danger  when  he  o- 
beyed. 

He  ftill  infifted,  that  he  had  not  advifed, 
or  compaffed  the  King's  Death  j  that  he  nei- 
ther Sentenced  him,  nor  figned  the  Warrant 
for  his  Execution  ;  nor  was  he  concerned  in 
the  Violence  put  upon  the  Houfe  of  Com- 
mons :  They  were  his  Superiors  that  put  that 
Force  upon  the  Houfe ;  he  was  then  an 
inferior  Officer :  And  as  to  what  had  been 
fworn,  concerning  filencing  the  Lady^  who 
made  the  Difturbance,  he  faid,  if  the  Lady 


talked  impertinently,  and  he  defired  her  to 
hold  her  Tongue,  he  hoped  this  was  not  Trea- 
ibn  ;  efpecially  as  he  was  commanded  on  pain 
of  Death  to  keep  the  r'eace. 

As  to  the  WitnefTes  depoling  he  laughed  and 
fcoffed,  while  others  fighed  :  He  believed  he 
had  as  deep  a  Senfe  of  what  was  traniacted 
that  Day,  as  others  ;  but  if  he  had  fmilcd, 
he  hoped  that  was  not  Treafon;    And  he 
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1660.  hoped  it  would  appear  he  beat  his  Soldiers  for 
"£*£['  crying  Juflice,  Juflice,  and  not  to  make  them 
v"¥*r^  cry  Juftice  :  However,  if  he  did  encourage 
them  to  demand  Juflice,  and  Execution,  the 
Execution  of  Juflice  was  a  glorious  Thing  ; 
Juflice  was  one  o'f  the  great  Attributes  of 
God,  and  the  defiring  of  it  could  be  no  Crime. 
The  fending  for  the  Executioner,  he  abfolutely 
denied,  and  averred  he  was  never  at  any  Con- 
fultation  about  the  King's  Death.  This  he 
laid  was  managed  by  heton,  Harrifon,  and 
Cromwell^  among  themfelves :  Nor  could  he 
ever  tell  any  one  that  Hewkt  executed  the 
King,  being  perfectly  ignorant  what  Perfbns 
were  concerned  in  the  Execution.  . 

He  obferved  further,  That  the  Words  Ju- 
flice and  Execution,  being  fpoken  without  Ap- 
plication to  any  Perfbn  or  Thing,  were  of  an 
uncertain  Signification,  and  might  bear  a  good, 
as  well  as  a  bad  Conflruction  ;  and  in  Favour 
of  Life,  the  befl  Senfe  ought  to  be  put  upon 
them.  And  laftly,  he  infifled  that  his  Ma- 
jefly  had  promifed  to  pardon  all  that  were 
not  excepted  by  Parliament,  which  mufl  be 
intended,  he  conceived,  of  a  legal  Parliament, 
called  by  the  King's  Writ,  which  this  was  not, 
and  consequently  could  not  except  him  out  of 
the  Pardon  promifed  by  the  King. 

The  King's  Counfel,  in  their  Reply  to  the 
Prifoner's  Defence,  faid,  they  did  not  charge 
him  with  what  he  had  done  by  Virtue  of  his 
CommifTion,  but  with  thofe  violent  A&s  of 
encouraging  the  Soldiers  to  cry  for  Juflice  and 
Execution  ;  and  thofe  other  Acts,  which  ma- 
nifefled  his  Malice  againfl  the  King  :  That  he 
was  not  indicted,  for  levying  War,  but  for 
comparing  the  King's  Death  ;  and  the  Overt- 
Acts,  above-mentioned,  were  given  in  Evi- 
dence to  prove  it  :  Nor  could  there  be  any 
Excufe  for  committing  Treafbn  ;  his  Commif- 
fion  could  not  warrant  his  doing  a  Treafbna- 
b!e  Act:  He  was  obliged  to  take  Notice  whe- 
ther the  Authority,  by  which  he  acted,  was 
good  or  not;  neither  did  his  Commiffion  em- 
power him  to  put  the  King  to  Death  ;  but  he 
was  obliged,  by  the  Tenor  of  it,  to  preferve 
him  ;  That  thofe  very  Lords  and  Commons, 
under  whom  he  would  fhelter  himfelf,  made 
Protefiations  and  Declarations,  and  had  im- 
pofed  and  taken  Oaths,  for  the  Preferva- 
tion  of  the  King's  Perfon,  which  he  could  not 
but  take  Notice  of:  He  mufl  remember  alfo, 
that  the  Army  came  with  their  Swords  in  their 
Hands  to  the  Houfe,  and  turned  out  whom 
they  pleafed,  excluding  far  the  greatefl  Part  of 
the  Members,  and  laid  the  Lords  afide  :  Af- 
ter which,  Forty-fix  of  the  Commons  took  up- 
on them  to  fit,  and  only  Twenty-fix  voted 
that  Ordinance,  which  he  pretended  to  act  in 
Obedience  to  :  And  laflly,  that  it  was  impof- 
fible  to  miflake  what  he  meant  by  crying  for 
Juflice  and  Execution  :  Whereupon  the  Jury, 
after  a  very  fhort  Recefs,  brought  the  Prifb- 
ner  in  Guilty. 

Then  Colonel  Francis  Hacker  was  brought 
upon  his  Trial,  and  making  no  Challenges  to 
the  Jurors,  the  firfl  twelve  in  the  Pannel  were 
fworn,  after  which  the  King's  Counfel  opened 
the  Indictment  and  produced  their  WitnefTes. 
The  Evi-  Colonel  Stomlinfon,  depofed,  That  Colonel 
*me-       Hacker ,  the  Prifbner,  was  one  of  the  Halber- 
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diers  that  guarded  the  King  at  Coiton-Houfe,     1660. 
and  from  thence  to  his  Trial,  before  the  pre-  lzJ^^J 
tended  High-Court  of  Juflice  irt  Weflminfler-  ^^^ 
Hall :  That  the  Day  appointed  for  the  King 
to  die,  the  Halberdiers  brought  his  Majefly 
through  the  Park  from  St.  James's  to  White- 
hall ■>  that  Colonel  Hacker,  by  Virtue  of  the 
Warrant  for  the  King's  Execution,  led  him 
out  of  Whitehall  to  the  Scaffold,  erected  before 
the  Banquetting-Houfe. 

Mr.  Secretary  M  nice,  and  the  Lord 
Annesley,  depofed,  That  the  Prifbner  Hacker 
acknowledged  before  them,  that  he  figned  the 
Warrant  to  the  Executioner,  to  behead  the 
King  ;  but  faid,  he  did  not  remember  the 
Name  of  the  Man  :  Another  Witnefs  depofed, 
that  Colonel  Hacker  feemed  to  have  the 
principal  Command  on  the  tcaffold,  when  the 
King  was  beheaded. 

The  Prifoner  faid  in  his  Defence,  That  he  Hacker** 
was  a  Soldier  under  Command,  and  what  he  Defem' 
had  done  was,  by  Virtue  of  a  Warrant  from 
the  High  Court  of  Juflice  :  That  he  did  not 
deliver  the  Warrant,  or  Order  to  the  Execu- 
tioner, or  knew  who  he  was;  and  was  neither 
Counfellor,  Abettor,  or  Advifer  of  the  Fact. 

But   the  chief  Baron,   in  his  directions  to  The  Reply 
the  Jury,  told   them,   If  the  Frifoner  who^f*e 
brought  the  King  to  the  Scaffold,    and  who  m  '■ 
had  the  Care  and  Management  of  the  Bufinefs, 
and  figned  the  Warrant  to  the  Executioner, 
was  not  guilty  of  compafling  the  King's  Death, 
no  Man  could  be  faid  to  guilty;  and  the  Jury ,Heli  Con^ 
being  withdrawn   a  little  while,    brought  in  «;#«/, 
their  Verdict,  that  the  Prifbner  was  Guilty. 

Then  William  Hulet,  or  Hewlet,  was  fet  to  Hulet's 
the  Bar  ;  and  the  -Jury  being  fworn,  the  'TnaL 
King's  Counfel  took  notice  on  opening  the  E- 
vidence,  that  this  was  the  Man  in  the  Frock 
and  Vizard,  that  cut  off  the  King's  Head  •' 
To  prove  which  Richard  Gittens,  was  fworn,  The  Evi- 
who  depofed,  that  he  and  Hulet,  were  Ser- «'<■»«• 
jeants  in  the  fame  Regiment  twelve  or  thirteen 
Years :  That  a  Day  or  two  before  the  King 
was  murdered,  Colonel  Hew/on  commanded 
eight  and  thirty  Serjeants  (of  which.  Number 
were  the  Deponent  and  the  Prifoner)  to  take 
an  Oath  of  Secrecy  ;  which  when  they  had 
done,  he  demanded  if  any  of  them  would 
undertake  to  Execute  the  King,  promifing  a 
Reward  of  an  hundred  Pounds,  and  Prefer- 
ment in  the  Army,  to  him  that  fhould  do  it  : 
And  every  Man  refufed  ;  however,  they  un- 
derflood  afterwards,  that  Hulet  accepted  the 
Office :  That  the  Day  the  King  was  murdered, 
the  Deponent  was  one  of  the  Guards  drawn 
up  in  the  Banquetting-Houfe;  That  he  got 
upon  the  Scaffold,  when  his  Majefly  was 
brought  thither,  and  heard  his  Majefly  Tay  to 
one  of  the  Executioners,  Is  the  block  fafl  ? 
And  Hulet  (as  the  Deponent  believed)  was 
the  Man  who  fell  upon  his  Knees,  and  asked 
the  King  forgivenefs :  The  Deponent  thought 
it  was  Hulet  by  his  Speech,  and  the  proportion 
of  his  Body  ;  and  what  confirmed  him  in  that 
Opinion  was,  that  Hulet  was  not  feen  in  the 
Regiment  that  Day :  But  that  the  Executioner, 
whoever  he  was,  bad  a  pairof  Freeze  Trunk 
Breeches  and  a  Vizard  on,  with  a  Grey  Beard  j 
and  Colonel  Hew/on  ufed  afterwards  to  call 

Hulet 
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1660.    Hulet  Father  Grey-Beard,  as  did  moft  of  the 
"P^'  Soldiers  in  the  Army. 

"     '  Stammers  depofed,  that  Hulet  was  Captain- 

Lieutenant  of  Colonel  Hewfon's  own  Troop, 
and  that  he  (the  Deponent)  entering  himfelf  in 
the  fame  Troop  at  Dublin,  about  nine  or  ten 
Years  fince,  Hulet  fome  little  Time  after, 
fent  for  him  to  his  Chamber,  and  among  other 
Conversion  told  him,  that  he  cut  off  the 
King's  Head,  and  had  an  hundred  Pounds  for 
it :  But  Hulet  defiring  him  to  name  the 
Man  he  fent  for  him,  Stammers  faid  he  could 
not  remember  the  Man. 

Captain  Toogood  depofed,  that  in  the  Year 
1650,  being  in  Dublin  Caftle  with  Colonel 
HeivpJH)  Hulet  the  Frifoner  came  in,  and  the 
Deponent  obferving  an  extraordinary  Fa- 
miliarity between  them,  upon  Hulet' s  going 
away,  asked  Hewfon,  who  he  was  j  and  the 
Colonel  anfwered,  he  had  made  him  his  Lieu- 
tenant, from  a  Serjeant :  He  was  a  mettled 
Fellow  j  it  was  he  that  did  the  King's  Bufinefs 
on  the  Scaffold i  The  Deponent  added,  that 
Colonel  Pretty  alfb  told  him,  that  Hewfon 
affined- him,  Hulet  either  cut  off  the  King's 
Head,  or  held  it  up,  and  faid,  Behold  the  Head 
of  a  Traitor  :  And  that  the  Deponent  talking 
with  Hulet  himfelf  at  Carlow  in  Ireland,  con- 
cerning the  Execution,  Hulet  faid,  If  hat  I  did, 
I  will  not  he  ajhamed  of',  If  it  were  to  de 
again-,  I  would  do  it :  That  difcourfing  with 
Hulet  at  another  Time,  concerning  the  King's 
Death,  he  faid,  it  was  true,  he  was  one  of 
the  Perfons  difguifed  upon  the  Scaffold  ;  And 
if  the  King  had  refufed  to  fubmit  to  the 
Block,  there  were  Staples  fixed  in  the  Scaffold, 
and  he  had  that  about  him,  that  would  have 
compelled  him  to  fubmit:  And  at  another 
Time  Hulet  faid,  he  fhoiild  not  deny  the  Bu- 
finefs of  the  King's  Death,  call  him  to  an  Ac- 
count when  they  would. 

Davis  depofed,  that  drinking  at  a  Tavern 
in  Dublin  with  Captain  Hulet,  and  asking  him, 
If  he  took  up  the  King's  Head,  and  faid  Be- 
hold the  Head  of  a  Traitor  ;  Hulet  anfwered, 
it  was  a  Queftion  he  never  rcfblved  any  Man, 
though  often  demanded :  However,  it  was  no 
matter  who  faid  it  3  /  fay  it  now,  It  was  the 
Head  of  a  Traitor. 

Lieutenant  Colonel  Nelfon,  depofed,  that  dif- 
courfing with  Colonel  Axtel,  concerning  the 
Ferfbn  that  beheaded  the  King,  Axtel  faid, 
they  would  not  employ  Men  of  mean  Spirits, 
they  did  not  know ;  but  pitched  upon  Hulet 
and  Walker,  two  ftout  Fellows,  their  Serjeants : 
That  Walker  gave  the  Blow,  and  Hulet  held 
up  the  Head  j  and  they  had  30  /*  a  piece,  or 
30  A  between  them. 

Benjamin  Francis  depofed,  that  the  Vizards 
were  cloathed  alike  in  woollen  Frocks,  clofe  to 
their  Bodies,  like  Butchers :  One  of  them  had 
a  Black  Beard,  and  the  other  a  Grey  Beard 
and  Peruke  j  and  that  Grey-Beard,  who  cut 
off  the  King's  Head,  was  about  the  Size  of 
Hulet  the  Prifoner  ;  and  Burden  depofed,  that 
Hulet  was  not  feen  among  the  Soldiers,  either 
the  Day  the  King  was  murdered,  or  the  Day 
after. 
Hulet'j  The  Prifoner  in  his  Defence  faid^  He  never 
Deftm.  difcourfed  with  any  one  of  the  King's  Death, 
but  Stammers  ;  who  charging  him  with  being 
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one  of  the  Vizards,  he  anfwered,  you  do    .1660. 
me  wrong  5  and  Stammers,  faying  it  was  a  juft  ljJ^l^ 
Act,    he  (the   Prifoner)  replyed,  whether s/^"s 
it  was  Co  or  not,  he  had  ridthing  to  do  to 
juftifie  it. 

He  feid  further,  that  he  could  prdve  by  a 
very  good  Token,  that  he  was  in  another 
Place  when  the  King  died^  for  he  and  feven  or 
eight  Serjeants  more  were  made  Pfifbners 
that  Day,  becaufe  they  refufed  to  be  upon 
the  Scaffold  j  and  that  he  would  prove  by 
Forty  Witnefles,  that  it  was  another  Man  that 
did  the  Fact,  if  they  would  give  him  Time. 

Then  feveral  Witnefles  were  called  on   be-  tye  £Y 
half  of  the  Prifoner,  and  particularly  one  ofp"f'for 
the  Sheriffs  Officers,  who  depofed^  That  drink-  n'om 
ing  with  the  common  Harigifian,  a  little  after 
the  King  died,  and  asking  him  if  tie"  did  the 
Fact,  The  Hangman  anfwered,  God  forgive 
me,  I  did  it  j  and  I  had  forty  Half-Crowns 
for  my  Pains. 

Smithy  a  Waterman  depofed,  That,  as  fbori 
as  the  Blow  was  given,  a  File  of  Musketeers 
brought  the  Hangman  to  the  Deponent's 
Boat,  and  the  Soldiers  faid,  Waterman  away 
with  him  quickly :  That  when  he  and  his 
Mate  had  got  the  Hangman  fbme  Diftance 
from  the  Shoar,  they  asked  him,  if  it  was  he 
that  cut  off  the  King's  Head,  and  he  faid  No^ 
as  I  am  a  Sinner  to  God.j  and  trembled  every 
Joint  of  him.  He  faid^  he  was  fetched  to 
Whitehall  indeed  by  a  Troop  of  Horfe,  and 
kept  clofe  Prifoner  there  ;  and  they  had  his 
InflrumentSi  but  he  did  not  do  it :  That  the 
Deponent  thereupon  faid,  he  would  fink  his 
Boat,  if  he  did  not  tell  him  true  3  but  the 
Hangman  perfifted  to  deny  it  with  feveral  Pro- 
teftations. 

Cox  depofed,  That  when  the  Lord  Capel 
was  Beheaded,  he  asked  the  Hangman  if  he 
did  not  cut  off  his  Matter's  Head,  and  the 
Hangman  faid  Yes  $  and  told  him,  that 
was  the  Axe ;  Whereupon  the  Lord  Capel 
took  the  Axe,  and  kifled  it  j  and  giving  him 
five  Guineas  faidj  Sirrah-,  Wer't  thot^  not  a- 
fraid  ?  and  the  Hangman  anfwered,  they 
made  him  cut  it  off,  and  he  had  thirty  Pounds 
for  his  Pains. 

Other  Witnefles  depofed,  They  heard  the 
common  Hangman  acknowledge,  he  cut  off 
the  King's  Head.  Then  the  Prifoner  defired 
he  might  have  a  Fortnights  Time  to  produce 
the  reft  of  his  WitnefTes ;  but  was  told,  that 
could  not  be  granted :  And  the  Jury  withdraw- 
ing and  debating  the  Matter  a  confiderable  < 
Time  among  themfelves^  brought  in  the  Pri-  Huiec 
foner  Guilty ;  and  then  the  Court  adjourned,     omitted. 

The  Court  fitting  again  at  the  Old-Bailey  Fifteen 
the  1 6th  of  October,  Edmund  Harvey,   IfaacMc,n"f.  . 
Bennington,  Henry  Marten,  Gilbert  Millington^fj/^ 
Robert  fttchburne,  Owen  Roe,  Robert  Lilburn} 
Henry  Smith,  John  Downes,  Vincent  Potter,  Au-» 
guftine  Garland,  Simon  Meyne,  James  Temple^ 
Peter  temple,  and  T'homas  Wayte,  were  brought 
to  the  Bar,  and  one  Jury  charged  with  them 
all.  Mr.  Harvey,  inftead  of  making  a  Defence,  Harvey  "it] 
confefled  that  he  did  fit  in  the  pretended  High  cbvfefiori!} 
Court  of  Juftice ;  but  faid,  he  did  not  fign 
the  Warrant  for  Beheading  his  Majefty.     He 
produced  two  Witnefles  alfbj  who  depofed3 
he  endeavoured  to  prevent  the  Sentence,  and 
A  a  a  a  &iti& 
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and  that  he  was  under  a  great  Concern  when  it  I  as  if  the  whole  Tenement  was  {landing  :  That    1660. 
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Marten'* 
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paffed  ;  and  tendering  a  Petition  to  the  Court, 
that  they  would  interceed  in  the  Behalf  of 
himfelf,  his  Wife,  and  thirteen  Children,  the 
Court  promifed  to  prefent  the  Petition  to  his 
Majefiy. 

Tfaac  Pennington,  the  feditious  Alderman, 
alio  confeffed,  that  he  fat  in  the  pretended 
High-Court  of  Juftice  ;  and  endeavoured  to 
excufe  himfelf,  by  alledging,  he  was  drawn  in 
by  others,  and  had  no  Malice  againft  his  Ma- 
jefiy ;  and  made  a  Merit  of  it,  that  he  ab- 
folutely  refilled  to  fign  the  Warrant  for  be- 
heading of  him,  though  he  was  much  impor- 
tuned to  do  it. 

Henry  Marten  confeffed  the  Fad ;  but  faid, 
he  did  not  do  it  malicioufly,  murderoufly,  and 
traitoroufly,  as  was  laid  in  the  Indictment  : 
To  which  Mr.  Solicitor  replied,  That  Marten 
thought  he  might  fentence  the  King  to  Death, 
and  fign  a  Warrant  for  his  Execution,  meekly, 
innocently,  charitably ;  and  honefily  j  and  be- 
caufe  he  endeavoured  to  wipe  off  the  Malice, 
they  would  prove  that  he  did  it  merrily,  and 


the  King  was  not  then  fuch  a  King,  whofe  I2CarI1- 
Peace,  Crown,  and  Dignity,  were  concerned  v/^-v"/ 
in  publick  Matters ;  he  was  not  then  in  the 
Execution  of  his  Office,  but  a  Frifoner :  He, 
the  Prifbner,  had  then,  as  now,  a  peaceable 
Difpofition,  and  Refblution  to  iubmit   to  the 
Government  that  God  had  let  over  him.    He 
thought  his  prefent  Majefty's  Title  the  beft 
under  Heaven  ;  for  he  was  called  in  by  the 
Reprefentative  Body  of  the  Nation ;  and,whe- 
ther  his  Life  were  long  or  fhort,  he  fhould  al- 
ways pay  Obedience  to  him.    He  confeffed  he 
did  adhere  heartily  to  the  Parliament's  Army  ; 
and  his  Life  was  at  the  King's  Mercy  ;  and  if 
the  King  pleafed  to  give   him  his  Life,  he 
fhould  lie  under  a  double  Obligation  to  his  Ma- 
jefiy ;  and  concluded  with  obferving   to  the 
Jury,  That  it  was  as  much  the  Intereft  of  the 
Crown,  that  the  Innocent  fhould  be  acquitted, 
as  the  Guilty  condemned. 

Then  Mr.  Solicitor  having  fummed  up  the  the  King'* 
Evidence,  faid,  Gentlemen  of  the  Jury,  what  c™"ftl.  -e" 


does  the  Prifonej*  fay,  in  his  Defence,  more 
than  this  ?  The  Fact  I  have  committed  is  fuch, 
that  I  durfl  not  call  it  Innocent  :  but  would 


fly. 
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dence. 
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was  in  great  Sport  at  the  Time  of  figning  the    have  you  believe  it  fuch.     Was  it  your  Inten 

Warrant  for  the  King's  Execution.  tion,  Gentlemen,  that  the  King  fhould  be  tried, 

Ewer  depofed,  That  being  in  the  Painted-   as  the  Prifoner  moved?  It  will 

Chamber,  the  2Qth  of  'january,  1648,  when 

the  Warrant  for  the  King's  Execution  was 

figned,  he  law  Cromwell  mark  Marten's  Face 

with  a  Pen,  and  Marten  marked  Cromwell's 

Face. 

Sir  Purheck  tfemple  depofed,  That  at  a  Con- 

fultof  the  Regicides,  in  the  Painted-Chamber, 

juft  before  the  King's  Trial,  Cromwell  faid,  the 
firftQueftion  the  King  would  ask,  would  be,  By 
what  Authority  they  tried  him ;  and  demanded, 
what  Anfwer  they  fhould  give  to  it  ?  And  that, 
after  lbme  Paufe,  Marten  the  Prifoner  faid, 
In  the  Name  of  the  Commons  in  Parliament  af- 

fembled,  and  all  the  good  People  of  England  ; 
which  was  the  Anfwer  afterwards  made  to  his 
Majefiy,  in  their  Mock-Court  in  Ifeflminfler- 
Hall. 

Marten,  in  his  Defence,  faid,  That  accor- 
ding to  the  little  Law  he  had,  no  Fact  could  be 
a  Crime  in  itfelf,  but  as  it  was  circumftantia- 
ted  j  and  that  his  being  in  Sport  when  the 
Warrant  was  iigned,  did  not  imply  Malice  : 
That  the  Commiffion  they  acted  by,  was  in 
the  Name  of  the  Commons  affembled  in  Par- 
liament, the  then  fupreme  Authority  :  And  he 
that  gave  Obedience  to  the  Supreme  Power 
de  facJo,  whether  it  was  fb  dejure,  or  not, 
might  be  deemed  of  a  peaceable  Difpofition, 
and  was  far  from  being  a  Traitor.  That  the 
Statute  of  Henry  VII.  indemnified  thole  that 
were  in  Arms  for  a  King  defacJo  :  And  if  the 
Supreme  Officer  de  fatio  might  juftify  a  War, 
he  prefumed  the  Supreme  Authority  of  Eng- 
land might  juftify  the  erecting  fuch  a  Judica- 
ture, though  it  was  but  an  Authority  defaclo. 
And  as  to  the  Objection,  that  it  was  but  a 
Third  Eftate,  and  a  fmall  Part  of  that  j  yet  it 
was  all  that  was  extant :  And  he  had  heard 
Lawyers  fay,  where  Commons  were  appurte- 
nant to  a  Tenement,  and  the  Tenement 
burnt  down,fo  that  only  a  fmall  Stick  remain- 
ed, the  Commons  belonged  to  that  one  Stick, 


concern  you, 
therefore,  to  declare,  that  the  People  of  Eng- 
land do  abhor  thefe  Facts  and  Principles  : 
AH  that  the  Prifoner  has  faid  is,  That  there 
was  an  Authority  of  his  own  making,  whereby 
he  becomes  Innocent  ,  but  we  hope  out  of  his 
own  Mouth  you  will  find  him  Guilty. 

Gilbert  Mi lltngt en  confeffed  himfelf  guilty  ;  Miinng. 
but  faid  in  his  Excufe,  that  he  was  over-awed  ton'j  Cow- 
by  the  then  Powers ;  and  preferred  a  Petition/^"7, 
for  Mercy,  which  was  accepted. 

Robert  ttitchbitrn    alfo  acknowledged   his  Titch- 
Offence ;  but  faid  he  had  no  more  Malice  a-  ^u™e*' 
gainft  his  Majefiy,  than  againft  the  Wife  0{^eJPBn- 
his  Bofbm  :  That  he  was  ignorant  of  the  Law, 
&c.  and  begged  for  Mercy. 

Owen  Roe,  confeffed  his  fitting  in  the  Mock-  Roe^  Cow- 
Court  of  Juftice,  and  figning  the  Warrant  for-^""' 
the  Execution  5  but  faid  he  was  an  ignorant 
.Tradefman,  led  away  by  others ,  and  threw 
himfelf  at  the  King's  Mercy. 

Robert  Lilburne  acknowledged  his  Guilt  5  _  .„  , 
but  urged  Ignorance  in  the  Laws  as  his  Ex-  clpfeffajf 
cufe.  "  •" 

Henry  Smith  confeffed  the  Crime  alfb,  and  Smith'* 
faid  he  was  over-awed  by  the  Powers  then  in  Confejpon. 
being  $  and  begged  the  Court  would  be  Me- 
diators for  him  to  his  Majefiy. 

Then  the  Lord  Chief  Baron  fummed  up  the  Eight  of 
Evidence,  as  to  Harvey,  Pennington,  Marten,* jjff*^ 
Mrllington,     tfitchbame,    Roe,   Lilburn,    and^a^rf. 
Smith  3  and  the  Jury  found  them  all  Guilty. 

After  which  John  Downes  was  brought  to  Downes'j 
the  Bar,  who  acknowledged  his  fitting  in  the  CenfeJJicn- 
pretended  High  Court  of  Juftice  ;  but  faid  he 
was  thruft  into  the  Number,  of  the  King's 
Judges,  and  was  never  at  any  Confutation  a- 
bout  the  Matter  :  That  it  was  he  that  moved 
fb  paffionately,  the  King  might  he  heard  be- 
fore the  Parliament,  and  caufed  the  Court  to 
be  adjourned  ;  whereupon  Cromwell  ftormed, 
and  faid,  fure  Downes  did  not  know,  that  they 


had  to  do  with  the 


moft  hard-hearted  Man 
upon 
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\66o-    upon  Earth:  That  it  was  not  fit  the  Court 
12  Car. II  fhouid  be  interrupted  by  one  peevifh  Fellow  : 
*"/*°*-'  That  the  Bottom  of  it  was,  he  would  fain  lave 
his  old  Mailer,  and  threatened  him  feverely. 

Upon  which  the  Lord  Chief  Baron  obferv- 
ed,  That  notwithftanding  thefe  Convictions, 
the  Prifoner  proceeded  to  fign  the  Warrant 
for  beheading  the  King. 
Porter'.f         Vincent  Potter  confeffed  his  fitting   in   the 
(Jonfejfon.  pretended  Court,   and  figning  the  Warrant; 
but  laid  he  was  not  concerned  in  the  Con- 
trivance ;    and  threw  himfelf  upon  the  King's 
Mercy, 
Confe£      Auguftine  Garland  confeffed  his  fitting  in 
onjiJl'0"-  tjjg  c0urtj   and  figning  the  Warrant  for  the 
Execution. 

The  King's  Counfel  anfwered,  They  would 
not  accept  his  Confeffion,  for  they  would 
prove  that  he  was  one  of  the  Men  that  fpit 
in  the  King's  Face  :  Whereupon  Clench  was 
fworn,  and  depofed,  That  on  the  Day  of  the 
Sentence,  when  they  were  hurrying  the  King 
away,  Garland  came  by,  and  fpit  in  his  Ma- 
jefty's  Face  ;  and  the  Witnefs  being  asked,  if 
he  did  it  on  Purpofe,  anfwered,  /  fuppofe  he 
did  it  fomewhat  fufpicioufly  in  that  way.  Gar- 
land replied,  He  did  not  know  he  was  near 
the  King,  (which  feems  to  admit  he-  did  it, 
•whether  accidentally,  cr  not  J ;  and  if  he  was 
guilty  of  that  Inhumanity,  defired  no  Favour 
of  God  Almighty,  He  Confeffed,  however, 
that  he  was  in  the  Chair,  when  the  Act.  paffed 
for  trying  the  King  ;  but  faid,  he  was  forced 
into  it ;  and  what  he  had  done  was  out  of 
Fear  of  the  Powers  then  in  Being  :  That  he 
never  had  any  Malice  againft.  his  Majefty,  or 
fhewed  any  difrefpeCl;  to  him  or  his  Friends. 

Simon  Meyne  a!fb  cpnfefTed  his  fitting   in 

the  Court,    and  figning  the  Warrant  for  the 

King's  Execution  ;    but  faid  he  was  under  a 

Force,  and  threatened  in  cafe  he  refufed. 

James  Temple  made  the  fame  Confeffion  \ 


The  Evi- 
dence a- 
gahjl  him 


His  Ex- 
cuse. 


Mey'"  's 
Confejpcn 


J   Tern 


ple'j Con~  and  tendered  a  Petition  for  Mercy. 


fejfion 
P  Tem- 
ple'/ Con- 
feffion. 

Wayte'z 
Confeffion- 


Peter  Temple  made  the  like  Confeffion  ;  but 
pretended  he  had  no  Malice  in  his  Heart 
againft  the  King. 

Thomas  Wayte  confeffed  his  fitting  in  the 
Court,  and  figning  the  Warrant  for  behead- 
ing his  late  Majefty ;  but  faid  he  was  drawn 
and  trepaned  ;   and  offered  a  Petition  to 


in 


the  King  and  both  Houfes  of  Parliament  for 

Mercy,  which  was  accepted. 

Hevening-     William  Haveningham  confeffed  his  Sitting 

ham'/  Con  in  the   pretended   Court ;    .but  faid  he  was 

/#>»■       under  a  Force  ;    and  that  he  did,   however, 

refufe  to  fign  the  Warrant  for  fummoning 

the  Court,  and  for  the  King's  Execution  ;  and 

begged  the  Court  to  intercede  for  him  to  the 

King  and  Parliament  for  Mercy. 

Eeht  mere      Then  the  jury  withdrew,   and   in  a  little 

convMed.  tIme  returned  with  their  Verdidt,    That  John 

Downes.)    Vin ant  Potter,   Auguftine  Garland, 

Simon  Meyne,   James  Temple,   Peter  Temple, 

Thomas  Wayte,   and  William  Haveningham, 

were  all  Guilty. 

After  which,  Sir  Hardrefs  Waller,  Fleet- 
wood ,  Hacker ,  Axtel ,  Hulet,  Pennington, 
Marten,  Millington,  Titchbmne,  Rce,  Lilburn, 
Smith,  and  Harvey,  being  called  to  Judgment, 
the  Lord  Chief  Baron  acquainted  them,  That 
although  he  was  to  pafs  Sentence  of  Death 


Sentence 
paffed  in 
13  Regi- 
cides. 


upon  all  j    yet  as  to  all  but  three  of  them     1660. 
Execution  was  to  be  fufpended,  till  another  t2C:"-11- 
Act.  of  Parliament  fhouid  pafs  for  that  Pur-  tf^£^ 
pofe  :    And  as  to  Mr.  Heveningham,  one  o{cll1lon  of 
the  three,   he  thought  no  Order  would  fud-  all  but 
denly  be  given  for  his  Execution  :    but  as  to three  °f , 

them    fuf- 


■jsended. 


Axtel  and   Hacker, '  He  faid   there  v 
Room  for  them  to  hope  for  Mercy, 

Then  he  put  the  Prifoners  in  mind  of  the  The  Lord 
Oaths  of  Allegiance  they  had  taken  to  h\sChkf  Ba~ 
Iare  Majefty  ;  and  that  it  hadbeen  declared  ™^f_ 
by  Act  of  Parliament,  That  the  People,  neither  J^/j  #J_ 
collecli'vely  cr  reprefentati'vely,  had  any  Co- guides. 
ercii'e  Power  over  the  Perfojt  of  the  Kin?  : 
That,  in  the  Oath  of  Allegiance,  they  had 
acknowledged  the  King  to  be  Supreme,  con- 
fequent'y  there  could  be  no  Power  co-drdi- 
Hate  with  him,  much  lefs  fuperior  to  him  : 
That  no  lefs  than  ten  Statutes  called  the 
Crown  of  England  an  Imperial  Crown  ;  and 
that  of  24.Hen.VW.  cap.  12.  declared,  It 
was -  fitbjecl  to  none  but' Gcd  Almighty.  And 
fo,  16  R.  2.  6c.  That  the  King  of  Pcla;?d0 
indeed,  took  an  Oath  at  his  Coronation,  with 
a  Condition,  That  if  he  did  not  govern  ac- 
cording to  certain  Rules,  the  People  fhouid 
be  freed  from  their  Allegiance  :  But  the  King 
of  England  was  King  before  he  took  his  Co- 
ronation-Oath •  and  did  not  take  it  upon  any 
Condition,  or  was  accountable  to  any  but 
God  for  his  A&ions:  That  the  Law  de- 
clares, The  King  can  do  no  Wrong  :  Not  but 
that  the  King  might  have  the  Imbecilities 
and  Infirmities  of  other  Men  ;  but  the  King, 
in  his  fingle  Perfon,  could  do  no  Wrong, 
'uch  as  would  make  him  obnoxious  to  the 
Laws,  or  accountable  to  any  :  But  if  the 
King  commanded  another  to  beat  any  Perfon, 


or  difTeize  him   of  his  Lands,    there  was  a 

though  none 


Remedy  againft  fuch  a  Perfon, 
againft  the  King.  The  Law  preferred  the 
Perfon  of  the  King  untouched  ;  but  what  was 
done  unlawfully  by  his  Minifters,  there  was 
1  Remedy  againft  his  Minifters,  for :  That 
the  King  was  ftiled  in  our  Law  Books,  Caput 
Keipublicx,  Salus  populi,  The  Lieutenant  of 
Godj  &c.  And  the  Spencers  Treafbn,  That 
the  King  might  be  compelled  to  yield  to  the 
Peoples  Demands,  had  been  condemned  by 
two  A<fts  of  Parliament :  That  he  did  not 
prefs  this,  to  infinuate  that  the  King  might 
do  what  he  would  ;  but  to  fhew  them  that 
the  Perfon  of  the  King  was  Sacred,  and  not 
to  be  touched:  And  having  exhorted  the 
Prifoners  to  repent  of  their  horrid  Treafons, 
he  pronounced  Sentence  on  all  of  them,  except 
Haveningham,  on  whom  Judgment  was  pro- 
nounced the  19th  Inftant. 

Of  all  the  Regicides,   there  were  but  ten  qhe  ie„ 
executed   about  this   Time,    -viz.    Harrifon,  Regicides 
Car ew,   Cook,    Peters,-  Scot,  Clement,  Scroop,exec"ted- 
Jones,  Hacker,  and  Axtel  -3  as  to  Hulet,  who 
was  charged  with  cutting  off  the  King's  Head, 
the  Evidence  was  held  deficient. 

Harrifai  was  executed  at  Charing-Crofs  on  Han-ifoo 
the  i^th  o{ OcJober  ;  Carew  on  the  15th  ofthefrji. 
the  fame  Month ;  Cook  and  Peters  on  the 
1 6th ;  Sect,  Gregory,  Clement,  Scroop,  and 
Jones  on  the  17th-  all  at  Charing-Crofs  :  But 
Axtel  and  Hacker  were  executed  at  Tyburn 
the  19th  Inftant. 

Moft 


.     ...  ■  r  ■  .... .,  ....... 
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1660.        Moft  of  them  died  impenitent,  and  gloried  them ;  they  anfwered,  that  they  had  furrender-  f  ^j  °n 
iz  Car.  II  in  the  Murder  of  their  Sovereign.     Harrifon  |  ed  themfelves,  upon  h is  Majefty  s  Gracious  De-  ^y^ 
5fQfye  cryed  out  as  he  was  going  to  Execution,  That 
u£m  at  hi  went  to  futfer  in  the  vnoft  Glorious  Caufe 


claration  from  Breda,  and  the  Proclamation 
afterwards  publifhed,  by  the  Advice  of  both 
Houfes  of  Parliament,  to  render  themfelves  5 
being  advifed  that  they  would  thereby  fave 
Lives  i  and  humbly  craved  the  Mercy  of  the 


ihir  Exe-  that  ever  was  in  the  World  5    and  that  there 
cgtien.      was  mdre  0f  God  in  it  than  Men  were  aware  of. 

Carew  declared,  That  what  he  had  done  was 

of  the  Lord  ;   and  if  it  were  to  he  done  again,  . 

he  would  do  it.    Cook,  while  he  ftood  upon  |  jefty :  To  which,  it  is  laid,  that  infamous  Droll  ffjj^, 

the  Ladder,  faid,  the  tnoft  glorious  Sight  that 


two  Houfesv  and  their  Mediation  to  his   Ma- 


ever  was  feen  in  the  Iforld  was,  Jefus  Chrift 
upon  the  Crofs  j  and  the  moft  glorious,  next  to 
that,  was,  to  fee  a  poor  Creature  fuffer  in  his 
Caufe;    and    that    he  believed  an  Army  of 
Martyrs  would  willingly  come  from  Heaven  to 
fuffer   in   fuch    a  Caufe   as  he  fuffered  for. 
Hacker  faid,   If  he  had  a  thoufand  Lives,  he 
would  lay  them  all  down  for  the  Caufe.    And 
Axtel  thanked  the  Lord,  no  Guilt  lay  upon  his 
Conference.    But  Ibme  of  them,  it  is  (aid,  had 
railed  themfelves  to  this  Pitch  by  Strong- 
Waters  j    and  Hugh  Peters  was  very  drunk, 
when  he  was  drawn  to  his  Execution  5  \?hich 
bccafioned  Cook,  who  fuffered  with  him,  to 
fay,  Here  is  a  poor  brother,  that  I  am  afraid 
is   not  fit  to  die  at  this  Time.    Only  Scroop 
and  Jones  difcovered  any  RemOrfe,   or  be- 
haved with  tolerable  Decency  ;    but  Scroop, 
it  feems,  prayed  for  the  King  ;  and  the  other 
acknowledged  the  Juftice  of  their  Sentence. 
Cromwell,     The  Bodies  of  fome  of  the  principal  Re- 
Bradfhaw,  g;ci,jes  alfb,  that  died  before  the  Reftoration, 

and 
,  and 
where  they 
foci.        were  hanged  up,  from  Ten  in  the  Morning 
till  Sun-fet,  and  then  buried  under  the  Gal- 
lows. 

An  Act  alfo  pafledj  id  attaint  19  of  the 


Pvl°tabu-*iZi  of  Cromwell,  Btadfhaw,  Ireton, 
vied  wder  Pride,  were  taken  out  of  their  Graves 
the  Gal-    dragged  on  Hurdles  to  Tyburn, 


19  Regi- 
cides that 
fed,  at- 
tainted. 


lop,  drag 
ged  to  Ty 
burn  ; 


Regicides  that  fled  from  Juftice  ;  and  to 
confifcate  the  Eftates  of  thofe  that  died  before 
the  Reftoration. 
Mounfcn,  The  Eftates  alio  of  the  L6rd  Mounfon,  Sir 
Mild  may,  Henry  Mildmay,  and  Mr.  Wallop,  who  had 
and  Wal-  keen  pardoned,  as  to  Life  $  with  the  Eftates 
of  Sir  James  Harrington  and  John  Phelps, 
hot  then  apprehended,  were  alio  confifcated ; 
and  the  Lord  Mounfon,  Sir  James  Harrington, 
and  Sir  Henry  Mildmay,  were  degraded  from 
their  Honours  and  Titles,  and  drawn  upon 
Sledges,  with  Ropes  about  their  Necks,  from 
the  Tower  of  London,,  to"  the  Gallows  at  Ty- 
hurn,  and  from  thence  to  the  Tower  again, 
on  the  2.7th  of  January,  1661.  And  it  was 
Enacted,  they  fhould  remain  Prilbners  for 
Life  ;  but  they  had  fuch  powerful  Mediators 
at  Court,  that  they  were  not  long  after  re- 
leafed  out  of  Prilbn,  and  great  Part  of  their 
Eftates  reftored  them  ;  And  luch  was  the 
Gratitude  and  Ingenuity  of  Mildmay,  for  all 
this  Grace,  that  he  became  one  of  the  moft 
implacable  Enemies  King  Charles  II.  had  j 
■which  his  Majefty  took  Notice  of,  when  he 
came  to  prefent  him  with  a  feditious  Addrefi 
afterwards. 

But  before  the  laft  mentioned  Act,  for  in- 
flicting Pains  and  Penalties  on  thefe  and  the 
reft  of  the  Regicides,  was  made,  thofe  who 
had  been  condemned  and  reprieved,  being 
brought  to  the  Bar,  and  ordered  to  Ihew  Caufe 
why  Judgment  fhould  not  be  executed  upon 


tut  par- 
doned in 
the  End. 


Harry  Marten  added,  That  he  had  never  obeyed 'f0'  fh 
any  Proclamation  before  $     And  he  hoped  he  0f  the  con. 
fhould.  not  be  hanged  f$r  taking  the  King's  Word  demned 

nOW.  Regicides 

And  they  were  fo  fortunate,  that  the  Bill,  drofted- 
that  was  brought  in  for  their  Execution,  was 
dropped  at  the  fecond    Reading,   whereby 
their  Lives  were  laved. 

Three  of  the  Regicides  who  had  fled  from  Corbet 
Juftice    (viz.}  Miles  Corbet,  Colonel  John  ^^ 
Okey,  and  Colonel  John  Berkftead,  were  after-  J£  h%,  * 
wards  apprehended  in  Holland,  at  the  Inftance^,  exe- 
of  Sir  George  Downing,  (his  Majefty 's  Refident  cuted; 
to  the  States  in  the  Year  1662.)  and  lent  over 
to  England  -3  and  having  been  Oat-la  we  1  for 
High-Trealbn,  a  Rule  was  made  by  the  Court 
of  King's-Beneh,  for  their  Execution  at  Tyburn. 
Thefe  were  the  laft  of  the  Regicides  that 
were  punifhed  Capitally;    and  it  was  ob-  . 
ferved  they  died  very  Penitent,  exhorting  the  ^  ** 
People  to  fubmit  to  his  Majefty's  Govern- temientl- 
ment. 

From  the  Conduct  and  Speeches  of  that  Remarks 
amphibioiis  Animal  Hugh  Peters,  bdth  Prieftonthe 
and  Soldier-,  it  is  Cafy  to  obferve  what  the  ^ff1^  f 
Reformation  was,  the  Saints  drove  at  iri^M fe'~ 
thole  Days  t    It  was  a  Maxim  with  him,  it 
feems,   That  it  would  never  be  well,  till  the 
Lords,  the  Levites,  and  the  Lawyers  were  put 
down.    The  Monarchy  was  already  deftroyed,?^  Aej 
and  converted  into  a  Common- Wealth  •  but  t**matm 
he  was  afraid  the  Old  Conftitution  would  Re-  lf^  rm 
vive,  unlefs  the  Levites,  the  Clergy  of  the 
Epifeopal  Church,    and  Laws  of  the   Laad 
were  deftroyed  and  eradicated,  and  the  Peers; 
entirely  extirpated :  But  to  confider  a  little 
mcire  particularly,  the  Principles  the  King's 
Murderers  went  upon. 

The  chief  Part  of  the  Regicides  Defence,  Tbn  Suh- 
at  their  relpective  Trials,  it  appears,  confifted  $?nct?f  • 
in  maintaining  fhefe  fivePropoutions.  rencs  con. 

1.  That  the  Commons,  under  whom  they  fifis  in  fitit 
acted,  were,  from  the  firft  Foundation  of  the  Articles. 
Government,  the  Supreme  Power  of  this  Na- 
tion. 

2.  That  it  was  their  Duty  to  obey  the 
Powers  de  facJo,  whether  they  were  £o  de 
jure  or  not. 

3.  That  their  Caufe  was  approved  and 
countenanced  by  Heaven,  as  appeared  on 
many  folemn  Appeals  to  God,  arid  a  long 
Train  of  Succeffes. 

4.  That  feveral  of  their  Judges  were  in 
Arms  for  the  Parliament  againft  the  King, 
and  were  therefore  as  guilty  of  High-Trealbn 
as  themfelves. 

5.  And  laftly,  They  were  under  a  Force, 
and  compelled  to  fubmit  to  the  Powers  then 
in  being  :  All  which  I  fhall  confider  in  their 
Order.  ^ai  *&* 


Commons 


As  to  the  Firft,  That  the  Commons  were 
Originally  (and  confequently  ought  alvrays  to  o' J»J 

be  of  Power > 
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\66o.  be  looked  upon  as)  'the  Supreme  Power  of  the 
i2Gu-:  II.  Nation.  This  is  a  Maxim  that  our  Presby- 
*/V"v-'  terians  and  other  Republicans  have  always 
maintained,  whenever  they  were  uppermoft, 
or  durft  difdofe  their  Thoughts.  They  pre- 
vrend  to  derive  our  Con ftitution  from  theSa'xo?is 
or  Germans,  who  were  governed,  they  tell  us, 
by  their  Witiena-Gemots,  or  great  Councils 
chofen  by  the  People  ;  and  that  thefe  Councils 
eleded  both  their  Civil  and  Military  Officers, 
changing  them  as  often  as  they  faw  fit :  That 
when  the  Saxons  fettled  in  Britain,  their 
Conftitution  remained  the  fame  ;  only  they 
allowed  the  Chief  Magiftrate  and  General 
(ufually  the  fame  Perfon)  to  take  the  Name 
of  King  upon  him,  referving  ftill  the  Power 
to  themfelves  of  depofing  him,  calling  him  to 
Account,  and  fitting  in  Judgment  upon  him : 
By  virtue  of  which  Supreme  Authority,  the 
Regicides  and  their  Difci'ples  juftified  the  Trial 
of  the  King  and  the  putting  him  to  Death. 

In  Anfwer  to  which,  It  does  not  appear 
that  the  IVittena  -Gemots,  or  great  Councils 
of  the  Germans,  confifted  of  the  Representa- 
tives of  the  Commons :  Nay,    it  is  evident, 
they  confifted   of  the    hereditary  Nobility, 
who  held   their  Lands    of  their  refpe&ive 
Konings,    or    Superior    Lords,    by   Military 
Tenures,   and   were  obliged  to  attend  their 
Superiors,  with  a  certain  Number  of  Troops, 
in  all  their  Wars:  Neither  does  it  appear,  that 
they  had  a  Power  of  electing  6r    depofing 
their  Princes ;  but  if  they  had,  theie  Councils 
confifted  of  the  Nobility,  and  not  of  the  Re- 
prefentatives  of  the  Commons,    as  has  been 
obferved  already.     If  therefore  the  Power  of 
electing,    depofing,    or  judging  their  Princes 
or  Chief  Magiftrates,  was  lodged  any  where, 
it  was  in  the  Nobility,  and  not  in  the  Commons; 
and  confequently,  when  the  Commons  affumed 
that  Power,  it  was  evidently  an  unprecedented 
Usurpation.    But  further,  whatever  the  German 
Governments  were,  it  is  evident,  this  Nation 
never  knew  any  fuch  Conftitution  as  our   Re- 
publicans feign  the  Germans  and  the  Saxons 
once  had  :  There  never' was  an  Inftance  of  a 
King  tried  and  condemned  to   Death  by  his 
.  Subjects  in  England,  till  the  Year  1648,    and 
it  is  ftrange,  if  the  People  had  fuch  a   Right, 
it  was  never  exercifed  or  pretended  to,   till 
then.    It  is  true,  the  Barons  or  Nobility  did 
fometimes  refift  and  depofe  their  Kings,  un- 
der pretence  of  Maladministration  ;  but  the 
Commons  had  nothing  to  do  in  thefe  Contefts: 
The  Difpute  was,  whether  the  Supreme  Power, 
or  laft  Refbrt,  was  lodged   in  the  Crown,  or 
the  Nobility  :  It  was  never  thought  to  be  in 
the  Commons,  during jbfe  Barons  Wars  -,  and 
all  that  ever  the  BaronM^tended  to,  was,  that 
when  one  King  had  forfeited   his  Right  to 
govern    them    by    Maladministration ,    the 
Crown  devolved  upon  the  next  in  Succeffion  ; 
or  they  fuggefted  that  ibme  other  Prince  of 
the  Blood  Royal  had  a  prior  Title  :     They 
never  had  the  Affurance  to  fay  the  Supreme 
Power  devolved  on   themfelves,  or  reverted 
to  them ;     This  was  referved  for  the  Saints  of 
the  laft  Ase  to  affirm  of  the  3d  and  laft  Eftate 
that  was  conftituted. 


But  to  return  to  the  Times  of  the  Saxons  : 
When  they  came  over  to  England,  we  find  1  them  ?  In  returning  to  Germany, 
N°  9,  B  b  b  * 


the  feveral  Expeditions  they  made,  were  un-  1 
dertaken  in  the  Name  of  their  Princes,  or  Ge- IZ 
nerals  j  with  thefe  the  Briiiflo  Kings  treated, 
and  not  with  their  IVitiena-Gemots,  or  Parlia- 
ments. There  is  no  mention  made,  either  of 
their  Great  Council's  treating,  or  ratifying  any 
Treaty  made  with  the  Britons  ;  which  is 
ftrange,  if  the  Prince  was  no  more  than  their 
Officer. 

Rapin,  the  great  Advocate  for  a  Republi- 
can Form  of  Government,  indeed  maintains, 
that  Hmgift,  the  firft  of  the  Saxon  Chiefs, 
whom  the  Britons  invited  into  England,  was 
no  Sovereign  Prince,  or  had  any  Civil  Autho- 
rity in  his  own  Country,  but  what  he  derived 
from  the  iVittena-Gemot,  or  Parliament :  That 
he  was  only  elected  General  in  this  Expedi- 
tion, and  might  have  been  deprived  of  that 
Command,  even  by  the  Soldiers  he  brought 
with  him  ;  from  which  Premifles  he  proceeds 
to  draw  this  Confequence,  'that  Jince  Hengift 
was  not  naturally  King  of  the  Saxons,  he  could 
only  become  fo  by  the  Eletfion  of  thofe  under  his 
Command. 

But  admitting  for  once,  what  can  never  be 
proved,  that  there  was  no  fuch  Thing  as  a 
Monarch,  or  Sovereign  Prince,  among  the 
Saxons,  and  that  they  were  governed  by  their 
IVittena- Gemots,  or  Great  Councils  -3  will  it 
follow  from  thence,  that  the  Soldiers,  led  by 
Hengift  in  this  Expedition  to  England,  had  a 
Power  of  electing,  or  depofing  thqir  General  ? 
If  the  Soldiers,  as  well  as  Hengift,  were  fub- 
jecr!  to  fbme  Saxon  State,  that  fent  them  oh 
this  Expedition,  how  could  they  transfer  their 
Allegiance,  and  elect,  him  their  King  ? 

And  indeed,  Rapin  himfelf  has  given  fo 
plain  and  full  an  Account  of  HengiJFs  Acceffion 
to  the  Kingdom  of  Kent,  that  there  is  no 
room  to  f  uppofe  he  was  elected  by  the  Saxons. 
He  acknowledges  that  that  Crown  was  con- 
ferred on  him  by  Vortigem,  King  of  Britain ; 
and  that  thereby  he  became  Sovereign  of 
Kent,  and  vefted  with  the  like  Prerogatives  as 
Vortigem  had  been,  who  made  a  Ceffion  of 
that  Kingdom  to  j(^n. 

But  then  Rapin  objects,  that  this  could  not 
gWeHeitgift  Dominion  of  the  Saxons  he  brought 
with  him  :  This  could  never  be  brought. 

ABOUT,  BUT  BY  THEIR  CHOICE  OF  HIM  TO 

be  their  King.  And  it  is  true,  taking  the 
Word  Choice  in  its  full  Latitude,  we  may  ad- 
mit that  the  Saxons  became  Hengift's  Sub- 
jects (if  they  were  not  fo  before)  by  their 
own  Choice  ;  that  is,  as  every  Foreigner  be- 
comes a  Subject  of  England,  who  choofes  to 
refide  in  England,  and  fubmit  to  the  Govern- 
ment here  :  But  it  does  not  follow  from 
thence,  that  Hengift  was  elected  King  by  the 
Saxons,  or  that  the  King  of  England  is  elect- 
ed to  that  Dignity  by  fuch  Foreigners  as  chafe 
to  refide  here. 

Should  it  be  admitted  that  Hengift  was  not 
a  Sovereign  Prince  in  Germany,  and  had  no 
Civil  Authority  over  thofe  he  brought  with 
him,  into  the  Kingdom  of  Kent ;  yet,  when 
Vorti'gern  had  refigned  that  Kingdom  to  him, 
might  not  Hengift  give  his  Followers  the  Choice 
of  returning  Home,  or  of  remaining  with 
him,  without  dividing  bis  Authority  amongft 
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1660.  nothing  but  Rags  and  Poverty  was  to  be  ex- 
]~^flTf  pected ;  but  upon  their  remaining  in  Kent, 
*w'^^"'  it  is  prefumed,  even  by  Rapin  himfelf,  that 
Hengift  promifed,  and  actually  parcelled  out 
nioft  of  the  Lands  of  that  Kingdom  amongft 
them,  to  hold  them  of  him  by  Military  Te- 
nures (the  ufual  Conduct  of  the  Saxons,  and 
other  Northern  Nations).  And  what  Occafion 
had  Hengift  then  to  put  it  to  the  Vote,  whe- 
ther he  fhould  be  their  King,  or  not  ?  The 
Terms  he-  offered  to  his  Followers  were  ad- 
vantagious  enough,  without  parcelling  out  his 
Authority  amongft  them. 

Had  the  Saxon  Soldiers  oppofed  HengiJFs 
accepting  the  Crown  of  Kent,  and  affiiming 
the  like  Authority  that  Vortigern  had,  would 
he  not  have  laid  of  Courfe,  Tou  are  perfectly 
at  Liberty  to  return  Borne  -3  but  fince  a  great 
Prince  has  been  pkafed  to  confer  a  Kingdom  on 
me,  you  mufi  pardon  me  if  I  take  the  Liberty 
to  accept  it.  I  have  no  Favours  to  ask.  of  you  3 
hut  if  you  have  any  Expectations  from  me,  it 
•will  be  your  Wifdotn  to  behave  your] elves  as  be- 
comes my  Subjects  ?  What  could  any  Officer 
in  Hengift's  Army  reply  to  this  ?  Is  it  to  be 
iuppofed  that  any  one  of  them  would  have  re- 
futed to  become  his  Subject,  upon  his  confer- 
ring fbme  fine  Roman,  or  Britifh,  ViU  upon 
him,  with  an  Extent  of  Land,  fufficient  to 
maintain  a  great  Man  in  Splendour  ;  and  fuch 
a  Command  as  ufually  attended  all  Feudal 
Tenures.  From  the  whole  I  conclude,  that, 
fmce  it  is  admitted  that  the  Britifh  Kings  were 
Supreme,  and  not  fubject  to  be  called  to  an 
Account  by  their  People  $  fb  neither  were  the 
Saxon  Kings,  who  iucceeded  them  in  their 
Authority,  and  particularly  Hengift,  the  firft 
Saxon  King,  who  received  his  Crown  from 
Vortigern,  King  of  Britain,  and  was  not  elect- 
ed to  that  Dignity,  either  by  the  Britons  or 
Saxons. 

But  let  the  Conftitution  have  been,  as  our 
Republicans  dream  Originally  ;  every  one 
knows  that  by  Cuftom,  Common  or  Statute- 
Law,  the  Conftitution  has  been  very  much  al- 
tered, fince  the  Saxons  arrwed  amongft  us  j 
and  that  at  the  Time  of  the  Grand  Rebellion, 
the  King,  both  by  Common  and  Statute- 
Law,  was  Supreme  in  his  Dominions,  having 
no  Equal,  much  lefs  a  Superior,  either  within 
his  Dominions  or   without. 

The  Lord  Chief  Baron  Bridgman  obferved, 
at  the  Trials  of  the  Regicides,  That  no  lefs 
than  Ten  Ads  of  Parliament  ftile  the  Crown' 
of  England,  an  Imperial  Crown  ;  That  the 
Treafon  of  the  Spencers,  in  the  Reign  of  Ri- 
chard II.  was  their  maintaining,  <fhat  Allegi- 
ance was  due  to  the  King,  by  Reafon  of  his 
Crown  -3  and  that  if  the  King  did  not  demean 
himfelf  as  he  ought,  fince  he  could  not  be  re- 
formed by  Law,  he  might  by  Jharp  Imprifin- 
ment  Cthe  very  Doctrine  the  Presbyterians 
taught  and  practifed,  after  they  had  fubdued 
their  Sovereign  King  Charles  I.)  But  this,  he 
told  them,  had  been  adjudged  Treafon  by 
two  Acts  of  Parliament ;  That  our  Law-Books 
ftiled  the  King,  <the  Lieutenant  of  God  3  and 
that  the  Crown  of  England  was  not  fubject 
to  any  human  Judicature  :  And  if  this  was 
Law,  at  the  Time  of  the  Grand  Rebellion, 
to  what  Purpofe  is  it  to  bring  the  old  Saxons 
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as  Precedents  for  our  depofing  and  judging 
Kings  ?  If  we  fhould  admit  they  had  fuch  a 
Power,  that  they  had  fuch  Laws  -3  it  is  eyi-  * 
dent  we  had  no  fuch  Laws  in  the  Reign  of 
King  Charles  I.  And  this  the  Rebels  fcemed 
confcious  of,  by  their  Schemes  for  extirpating 
all  Laws  and  Lawyers,  as  well  as  the  Lords 
and  the  Levites.  The  Rebels  had  made  loud 
Complaints,  That  their  Religious  and  Civil 
Rights  were  invaded  by  the  Crown  ;  but 
they  no  fooner  got  the  Power  into  their 
Hands,  than  they  entirely  fubverted  both  the 
Ecclefiaftical  and  Civil  Government :  Refor- 
mation was  pretended .  but  it  was  Empire 
they  fought  for,  and  ufurped  a  Power  Ten 
Times  more  oppreffive  and  arbitrary  than 
that  they  complaised  of. 

And  admitting  that  the  Parliament  might 
contend  with  the  Crown,  in  Defence  of  their 
Liberties,  and  Properties  3  yet*their  entering 
into  a  War  with  their  Sovereign,  after  every 
Thing,  they  could  demand  for  their  Security* 
was  granted  ,  and  the  King  had  transferred, 
or  furrendered  to  them,  fbme  of  the  moft  va- 
luable Branches  of  his  Prerogative,  can  never 
be  defended.  But  laftly,  as  the  Court  well 
obferved,  the  Regicides  could  not  fhelter 
themfeives,  even  under  the  Parliament  3  fince 
the  Houfe  of  Peers,  and  much  the  greateft 
Part  of  the  Commons,  were  excluded,  before 
they  entered  upon  the  laft  Tragick  Scene  $ 
and  confequently,  the  Judgment  given  againft 
the  Regicides  was  extremely  juft  and  equi- 
table. 

2.  The  fecond  Part  of  the  Regicides  De-  qha* iU 
fence  was,  That  they  thought  themfeives  o-  ^ffW;>_ 
bliged  in  Law  and  Conference  to  obey  the edto obey 
Powers  in  being  3  and  cited  the  1 1  Henry  VII.  the  Power 
which  indemnifies  the  Subject  for  ferving  a in  iein&'. 
King  defacJo  3  and  miferable,  they  faid,  muft 
be  the  Condition  of  the  People,  if  they  were 
bound  to  obey  thofe  that  were  in  PofTeffion  of 
the  Sovereign  Power,  and  yet  might  be  pu- 
nifhed  for  obeying  them.  As  the  Statute  of 
11  Henry  VII.  had  provided,  That  he  who 
ferved  the  King  for  the  Time  being,  fhould 
not  be  punifhed,  that  Statute  ought  in  Equity 
to  be  extended  to  them,  who  obeyed  the  Su- 
preme Power  then  in  being  :  If  the  Supreme 
Officer  defaclo  might  juftify  a  War,  and  thofe 
were  indemnified,  who  took  up  Arms  for  him 
againft  the  King  de  jure,  the  Supreme  Power 
defaffo  might  juftify  the  erecting  a  Court  for 
the  Trial  of  the  King  and  his  Adherents,  who 
had  confpired  the  Deftruction  of  the  State, 
which  was  then  fettled  and  eftablifhed  :  If 
the  King's  Perfbn  was  facred,  and  ought  not 
to  be  refifted  or  affaaked,  upon  any  Account, 
the  attacking  him  wiuWsword  and  Piftol,  and 
endeavouring  to  murder  him  in  the  Field, 
could  never  be  juftified  :  But  if  it  was  lawful 
to  make  War  upon  the  King,  in  order  to  com- 
pel him  to  yield  to  their  Demands  by  Force 
of  Arms ;  and  to  take  away  the  Lives  of  the 
King,  and  his  Loyal  Subjects,  in  a  Military 
way,  for  encroaching  on  the  Liberties  of  the 
People  i  it  was  lawful  alfb  to  call  him  to  an 
Account  in  a  Civil  Way,  and  to  judge  and 
condemn  both  him  and  them,  for  making  a 
Breach  in  the  Conftitution :  Befides,  the  King 
was  not  then  in  the  Execution  of  his  Office, 
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1660.  but  a  Prifoner  of  War,  and  fubject  to  the 
i2Car.  II.  power  thc  Regicides  acted  under. 
V-"'~V>0  To  this  it  was  anfwered,  That  the  Regicides 
grofly  miftook  the  Meaning  of  the  Statute  of 
1 1  Hen.  VII.  for  that  Act  was  made  for  the 
Security  of  a  King  de  faclo,  and  his  Adhe- 
rents ;  much  more  for  the  Prefervation  of  a 
King  de  jure,  and*  his  faithful  Subjects  5  it 
was  not  made  in  Favour  of  an  antimonarchical 
Government:  Befides,  the  Regicides  had  own- 
ed the  Ferfbn  they  proceeded  againfl  to  be 
their  King,  and  fenienced  him  to  Death  as 
their  King,  withou*  pretending  there  was  any 
other  King,  either  dkjaffo  or  de  jure  ;  and 
therefore  there  wasMp  Colour  for  them  to 
claim  the  Benefit*  either  of  the  Letter,  or  the 
Equity,  of  that  Act,  made  for  the  Support  of 
Kingly  Government. 

That  the  People  would  be  more  miferable, 
if  every  fuccefsful  Rebel  might  claim  a  Right 
to  their  Allegiance,  than  they  could  be  by 
being  under  an  Obligation  to  obey  their  law- 
ful Princes ;  for  no  ambitious  Man  would  be 
afr  ild  to  confpire  the  Death  of  his  Prince,  or 
the  Subverfion  of  any  Government  he  hap- 
pened to  live  under. 

If  that  Notion  prevailed,  that  PoffeJJion 
alone  would  give  him  a  Right  to  the  Domi- 
nion of  his  fellow  Subjects,  then  Changes  of 
Government  would  probably  become  as  fre- 
quent as  the  Revolutions  of  the  Moon  -,  for 
by  the  lame  Rule  that  Pojfeflion  gives  one 
Ufurper  a  Right,  it  will  give  an  hundred  a 
Right  to  our  Allegiance  :  There  could  never 
be  fuch  a  Thing  ns  a  fettled  Government ; 
but  the  People  muft  be  for  ever  harraffed 
bv  fucceflive  Ufurpations,  as  we  find  they 
■were  during  the  Grand  Rebellion :  One  Set 
of  Men  had  Icarce  pofTeflfed  themfelves  of 
Sovereign  Power,  but  they  were  difpoffeffed 
b;  another  j  till  the  People,  wearied  out 
with  perpetual  Revolutions,  almoft  unani- 
moufly  agreed  to  reftore  their  antient  Form 
of  Government. 

Laftly,  It  was  observed,  that  none  of  our 
Princes  (^whether  Kings  de  fatfo  or  de  jure') 
from  the  firft  Foundation  of  the  Government, 
to  that  Time,   ever  pretended  that  bare  Pof- 
fejjion  gave   them   a   Right  to  Reign  j    but 
always  let   up  fome  other  Claim  or  Title  ; 
confequently  Pojfeffion  alone  could  not  give 
any  one,  or  any  Number  of  Men,  a  Right  to 
Sovereign  Power,    or  to  the  Allegiance  of 
the  Subject.    Thefe  Saints  were  the  firft  in 
this  Nation    that    pretended   Dominion  was 
founded  in  Grace ;     or,    that  Pojfeffion    ex- 
tinguifhed  all  other  Rights:   That  a  fuccefsful 
Rebel  had" nothing  to  do  but  to  kill  and  take 
Pofftffon  ;   and  that  this  alone  was  fufficient 
to  conflitute  him  a  rightful  and  lawful  Go- 
vernor.     The   Judgment   of  High   Treafbn 
therefore,  which  was  pronounced  againft  thofe 
Men  who  maintained  and  practifed  fuch  per- 
nicious Doctrines,  muft  be  acknowledged  to 
be  agreeable  to  the  Laws  of  God  and  Man. 
Sucafs  a»     3.    The  next  Part  of  the  Regicides  Defence 
Argument  was,  That  their  Actions  were   approved  by 
tetlft'ifir Heaven?  as  was  marrifeft,  they  faid,  from  that 
cJufi.  mr  continued  Train  of  Succefs  with  which  they 
were  bleffed  for  many  Years. 


Harrifcn,  one  , of  the  moft  forward  and  1660. 
active  amongft  the  •  Regicides,  fays  at  his  ]*j^lj 
Trial,  Some  had  felt  the  Terrors  of  that^*^"^ 
Prefence  of  God  that  was  with  his  Servants 
(the  Regicides)  in  thofe  Days,  however  it 
had  leemed  good  to  God  to  fuffer  this  Turn 
(the  Reftoration)  to  come  upon  them  :  That 
he  had  earneftly  deiired  of  God,  the  Searcher 
of  Hearts,  If  he  had  done  amifs,  that  he 
might  receive  of  him  fbme  Convictions  upon 
his  Confcience  ;  but  to  that  Moment  he  had 
rather  received  Affurance  of  the  Juftice  of 
what  he  had  done  j  and  he  believed,  e'er 
long,  it  would  be  made  known  •from  Heaven, 
There  was  more  of  God  in  it  than  Men  were 
aware  of 

Carew,  at  his  Trial,  affirmed,  That  what 
he  had  done,  was  in  the  Fear  of  the  Lord,  and 
in  Obedience  to  his-  holy  and  righteous  Laws  : 
That  the  Matter  in  gtacfiion  had  be.n  contro- 
verted in  the  Face  oj  the  whole  World  ;  and 
the  Lord  had  given  anAnfwer,  upon  [olemn  Ap- 
peals, to  thefe  'things.  , 

Scot  defired  it  might  be  engraven  on  his 
Tomb-Stone,  That  he  adjudged  the  King  to 
Death,  and  that  he  did  not  repent  of  it ;  and  at 
his  Execution,  laid,  It  was  the  mofi  Glorious 
Caufe  in  the  World.  And  fjrther,  Peters  re- 
fembled  their  Mock  Court  of  Juftice  to  the 
Trials  that  fhould  be,  at  the  End  of  the  World, 
by  the  Saints. 

From  whence  it  appears,    that  they  thought 
they  were  doing  God  good  Service,  when  they 
murdered  their   King,    plundered  his  Loyal 
Subjects,    and  reduced  their  Country  to  the 
Htmoft  Mifery   and  Confufion  ;    and   in   this 
they  tell  us,  they  were  abundantly  confirmed 
by  the  Succefs  of  their  rebellious  Arms.     To  AnAnfwer 
which  it    was  anfwered,  that  the  Regicides i0  the  thirA 
might  pretend  Confcience  for  what  they  had  ^"^  f 
done  ;  but  they  would  do  well  to  remember^  £e„ 
our  Sayiour's.Prediction,    'That  the  Time  willfence. 
come  when  they  will  perfecute  you,  and  kill  you9 
and  think  they  do  God  good  Service.  That  there 
was  fuch  a  thing  as  Spiritual  Pride :  Men  might 
be  over-run   with  an  Opinion  of  their  own 
Holinefs,  and  act  by  pretended  Revelations : 
They  might  fay  that  they  had  prayed  for  the 
Direction  of  Heaven,   when  they  were  about 
to  perpetrate  the  groffeft  Villaines  $   and  that 
they  found  no  Remorfe  for  committing  them, 
as  the  Man  did  who  murdered  his  Father  and 
Mother,  and  averred  he  could  not  underftand 
there  was  any  Sin  in  it :    That  nothing  could 
be  more  destructive  to  Society,  to  the  Peace 
and  Happinefs  of  the  World,  than  fuch  per- 
nicious Principles.  People  that  were  prompted 
by  an  erroneous  Confcience,    to  commit  all 
manner  of  Outrages,  were  more  to  be  dreaded 
than   thofe  whom  Neceflity,    Ambition,    or 
Avarice,  fbmetimes  pufhed  upon  unwarrantable 
Actions ;  for  the  one  retained  a  conftant  per- 
manent Principle  of  doing  Mifchief  for  God's 
Sake,  while  the  others  were  mifchievous  but 
by  Accident.    Men  who  looked  upon  Murder 
and  Rebellion  as  the  Way  to  Paradife,   and 
believed  their  Holinefs  entitled  them  to  this 
World   and  the    next,     would    undoubtedly 
prove  more   troublefbme  and   dangerous  to 
Government  in  General,   than  any  other  Set 
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1660,.  ofMen  that  had  not  the  like  Expectations  of 
IZ  ^*  Happinefs  in  both  Worlds,  as  a  Reward  of 
^/^">        their  fedkious  and  treafbnable  Attempts. 

The'chief  Reafon,  no  doubt,  of  the  Rebels 
mfifting  fo  much  on  this  Argument  of  Succefs, 
was,  that  they  found  none  of  the  reft  woold 
bear  them  out :  They  obferved  that  all  the 
Laws  of  their  Country  were  Point-blank  a- 
gainft  them  ;  and  therefore  refbrted  to  God's 
over-ruling  Providence  to  juftify  their  Con- 
dud.  A  Battle  between  the  Rebels  and  their 
Sovereign  was,  in  thofe  Days,  called,  An 
Appeal  to  God  :  And  though  they  might  be- 
fore have  fbme  Doubts  and  Scruples  upon 
their  Minds, '  concerning  the  Lawfulness  of 
dethroning  their  Prince,  and  afluming  that 
arbitrary  Dominion  they  exercifed  ;  a  Victory 
or  two  made  them  perfectly  eafy,  and  ima- 
gine they  were  fighting  the  Lord's  Battles  : 
And  indeed  we  have  Iriftances  of  Pirates  and 
Bandati.  that  have  entertained  the  fame  No- 
tions, whofe  repeated  Succeffes  againft  the 
honeft  and  induftrious  Part  of  the  World, 
have  induced  them  to  think  themfelves  the 
Favourites  of  Heaven.  Thole  of  Algiers  pre- 
tend to  as  much  Religion  as  the  Heroes  of 
Forty-eight :  They  declare  they  engage  in 
the  Caufe  of  God  and  their  Prophet,  when 
they  rob  and  murder  their  peaceable  Neigh- 
bours of  a  different  Faith  :  And  thus  it  was 
among  our  Saints ;  they  flrft  reprobated  all 
Mankind  but  themfelves,  and  then  pretended 
that  none  but  themfelves  had  a  Right  to  enjoy 
any  thing  in  this  World,  or  the  next :  They 
had  an  Authority  from  Heaven,  they  would 
have  us  believe,  to  deftroy  all  Mankind  that 
would  not  fubferibe  to  their  Creed ;  and  fo 
rooted  and  confirmed  were  they  in  thefe  Opi- 
nions, that  though  they  faw  their  great  Ar- 
gument of  Succefs  turned  Upon  them  j  and 
that,  after  numberlefs  Victories  obtained  a- 
gaihft  their  native  Kings,  Monarchy  and  .the 
Royal  family  was  peaceably  reftored,  and  all 
their  hopeful  Schemes  defeated  without  the 
leaft  Bloodfhed  ;  yet  fuch  were  their  Pre- 
judices, fuch  their  Infatuation,  they  had 
been  fo  long  ufed  to  look  upon  their  detefted 
Caufe,  as  the  Caufe  of  God,  that  their  own 
Argument  of  Succefs  had  no  Weight  with 
them,  when  they  faw  it  on  the  Side  of  the 
King  and  his  Loyal  Subjects ;  infbmuch, 
that  when  they  came  to  die,  and  receive  the 
due  Reward  of  their  Parricide,  they  went 
out  of  the  World  glorying  in  their  Rebellion 
and  Ufurpation  -3  and  infifting  to  the  laft  that 
S'heir  Caufe  was  approved  by  Heaven ;  which 
made  their  Execution  neceffary,  that  others 
might  be  deterred  from  the  like  Attempts. 

y%e  fourth  4.  Another  Part  of  the  Regicides  Defence 
Pan  of  waSj  that  they  were  as  Innocent  as-  fbme  of 
their  De-  t^eir  judges,  who  were  Members  of  the  Long 

£7'^PalHament'thatbeganthe  War  againft  the 

as  Innocent  King. 

as  the  Par-  Harrifon  at  his  Trial,  told  the  Court,  that 
Uament  ^j,.  Lordfhips  knew  how  active  many  of 
Jk/^ thofe  had  been   in  the  late  Rebellion,  who 

now  fat  upon  the  Bench  as  his  Judges,  and. 

had,  juftified  their  Refiftance,  and   taking  up 

Arms  againft  his  late  Majefty. 


Axtel  alfb  averred  at  his  Trial,  that  General    1660. 
Monk)  and   the  reft  of  the  Officers  of  the  I2CarI1- 
Ufurper's  Army,  were  as  guilty  as  he ;  and  to  s-/"*vrs 
\yere  all  thePeople,  that  had  actecfby  the  fame 
Authority,  is  the  Three  Kingdoms.  That  the 
Lords  and  Commons  had  afferted  their  Right 
to  the  Militia,  and  that  it  was  agreeable  to 
Reafon   and  Conference,   #hat  the  Common 
People  fhould   be  directed  in  their  Judge- 
ments   by  the    High  Court   of  Parliament  : 
That  if  he  was  guilty  of  Teafbn,  the  Parlia- 
ment began  the  Treafon  j  with   a  great  deal 
more  to  the  fame  Purpofe. 

To  this  the  Court  anfwered,  That  it  did  not  An  anfver 
become  the  Prifbners  zfljjbe  Bar,  to  make  Re- t0  tJ}e  ¥*> 
flections  on  their  JudgW:  That  they  fhould  £f  .j£fe 
not  fuffer  them  to   throw  in  Bones  of  Con- Define" 
tention,  and  revive  old  Quarrels:  They  did  not 
call  them  to  an  Account  for  what  they  had 
done  by  Authority  of  Parliament ;    but  for 
their  Actions  fince  they  had  turned  the  Par- 
liament out  of  Doors;  and  for  the  Malice  they 
expreffed,  to  the  very  laft,  againft  the  King 
and  Government. 

And  though  it  be  true,  that  the  two  Houfes 
had  involved  themfelves  in  the  Guilt  of  Re- 
bellion, and  that  many  of  thefe  Officers  arid 
Judges,  who  acted  under  them,  were  once 
guilty  of  High-Treafbn  -,  yet,  as  they  had 
fhewn  themfelves  fenfible  of  their  Error,  and 
in  a  manner  expiated  their  Offence,  by  contri- 
buting in  a  very  great  Degree  to  the  Reftora- 
tion  of  the  King,  and  the  antient  ConftitutiOn, 
it  was  highly  reafonable  they  fhould  be  In- 
demnified for  what  they  had  formerly  done  j 
•but  there  was  not  the  fame  Reafon  that  thofe. 
who  ftill  perfevered  obftinately  in  their  Re- 
bellion, fhould  enjoy  the  like  Indulgence. 
The  Court  juftly  obferved,  that  Pardons  were 
for  the  Penitent^  and  not  for  fuch  Criminals  as 
juftified  their  Sffeafons,  and  declared  they  were 
ready  to  acl  the  fame  ^tragedy  over  again  the 
firft  Opportunity  that  offered. 

5.  The  laft  Fart  of  the  Regicides  Defence,  ^  fifth  > 
I  fhall  mention,   is,  that  they   were  under  a^£c#^ 
Force  :  The  Power  of  the  Ufurpers  was  \t-fence  that 
refiftible,  and  therefore  it  was  hard  they  fhould  they  were 
be  punifhed  for  fubmitting  to  it.  u*Aer  * 

This  was  generally  allowed  to  be  a  reafbna-  ^7V^ 
ble  Plea,   where  it  was  ftrictly   true.      "No  Article 
Government  would  punifh  their  Subjects,  for  conftdered. 
fubmitting  to  anUfurpation, where  they  were  in 
no  Condition  to  refift  it :  Neither  the  Com- 
mon or  Statute-Law  looks  upon   thofe  Men 
to  be  guilty  of  Treafon,  who  with   Keluclance 
ferve  and  obey  a  Rebel,  or  furnifh  him   with 
Provifions  for  fear  of  Death  ;  even  thofe  who 
ferve  a  Pyrate,  and  aflift  in  the  taking  honeft 
Merchant-Men  unwillingly,  are  never  punifhed 
as  Pyrates. 

But  the  cafe  is  widely  different,  where  it 
appears  that  fuch  Men  made  it  their  Choice 
to  ferve  a  Rebel  or  a  Pyrate,  and  partook  of 
the  Spoils  they  made  j  much  more,  when  they 
accepted  Offices  and  Commands  under  them, 
and  affifled  "voluntarily  in  fupporting  an  unlaw- 
ful Power.  It  is  ridiculous  for  any  Man  to 
pretend  he  was  forced  to  be  a  Judge,  or  a 
General.     Ufurpers  do  not   ufe   to  employ 

thofe 
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1660.    thole  in  Places  of  Truft,  that  they  take  to  be 

1 2  Car.  II  £nemies  to  their  Defigns :    Therefore   thoie 

"  O^^  who  had  pofTefTed  any  Pofts,  Civil  or  Military, 

during  the  Ufurpation,  had  nothing   to  plead 


in  their  Defence,  but  their  Repentance  for     ^60. 
the  Mifchief  they  had  done;  and  the  Share  I2Carir- 
they  had  in  reftbring   that  Constitution  they  *^~Y~^* 
once  contributed  to  deftroy. 


1660-1. 

13  and  14 
Car.  II. 

Argyle'*., 
Trial. 


Proceedings  againft    Archibald     Marquis    of  ^ 
Argyle,  for  High-Treafcn,  in  the  Parliament ^ 
of  Scotland,  in  the  Months  of 'January,  February, 
and  March,  1 660-1.  1 3  and  14  Car.  II. 


him  and 
his  Adhe- 
rents- 


Two  Char-  'Tp  HERE  were  two  Charges,  or  Setts  of 
get  againfi  I.  Articles,  preferred  by  the  Lord  Advo- 
cate, Sir  John  Fletcher,  againft  the  Marquis 
and  his  Adherents,  in  this  Parliament  ;  the  one 
dated  the  23d  of  January ',  and  the  other  the 
31ft  of  the  fame  Month.  In  the  firft,  they 
are  charged  with  the  Murders  and  Out- 
rages, committed  againft  the  Family  of  the 

u  ti- 
the 


The  Sul- 
ftance  of 
the  fir [i 
Cljarge. 


That  they 
conjlantly 


Lamounts,  and  Mac  Donalds,  who  a&ed 
der  the  late  King's  Commiffion  ;  and 
other  thofe  Facls  are  omitted. 

The   firft   Articles  were   exhibited  in   the 
Name  of  the  faid  Lord  Advocate  for  the  King : 
And  of  Sir  James  Lamount,  or  Lamcnd,  of 
Inner yn',  for  himfelf,  and  in  Behalf  of  the  Mac 
Donalds,  and  the  reft  of  his  Kindred,  Friends, 
Vaffais,  Tenants  and  Servants  ;  and  charge 
the  laid  Marquis,  George  Campbell  his  Juftice 
and  Sheriff-Deputy.  James  Campbell,  and  fe~ 
veral  more  of  the  Officers,  Servants,   and  De- 
pendants of  the  faid  Marquis,    with  High- 
Treafbn  j  in  that  they,  from  the  Beginning  of 
the  Troubles  in  the  Years  1639,  1640,  1641, 
eppofed  K_  ancj  1642,  both  fecretly   and  avowedly  ap- 
lar  cs     peared  in  conftant  Oppofition  to  their  late  So- 
vereign  King  Charles  I.     That  in  the  Year 
1643,  they  convocated  and  met  in   a  trea- 
raifed  For-  fbnable  and  unlawful  Affembly,   and  ordered 
cei  agam(t  an(j  appointed  treafbnable  Levies  of  his  Ma- 
jefty's Subjects,  in  Oppofit;on  to  his  Majefty's 
-    Ferlbn,  Authority,   and  exprefs  Command  ; 
and  invad-  and  afterwards  actually  invaded  and   entered 
his  Majefty's    Kingdom  of  England,   taking 
his  Towns,  killing  his  Subjects,  and  deftroy- 
ing    their  Eftates,  joining  with  the  Englijh 
Rebels  and  Sectaries,  for  the  Deftru&ion  of 
his  Majefty's  Perfon,  Family,  Authority  and 
Government. 

delivered        That  the   faid  Marquis  of  Argyle  and  his 
up  the  King  Accomplices,  in  the   Year    1646,  in   an  un- 
u them;     heard- of  way  of  Treachery  and  Treafbn,  de- 
livered his  Majefty's  facred  Perfbninto  the 
Hands  of  the  laid  Rebels,  who  treacheroufly 
eppofed  the  murdered  him.    And  when  the  States  of  the 
King'sRef-  Nation  propofed  the  railing  an  Army  for  de- 
"" '       >  livering  his  Majefty  from   his  Captivity,  the 
laid   Marquis   and    his  Accomplices  oppoled 
the  fame,  and  after  the  Acl:  paffed,  declared 
raifed  an   their  DifTent :  They  alfb  railed  Forces   with- 
jrmya-    out  any  Authority,  in  the  Years   1648,  and 
gainjl him ,fe\i  Upon  his  Majefty's  Troops,  killing  his  good 
Subjects,  and   wafting  and   deftroying  their 
Lands  $  and  moft  bafely  and  traiteroufly  in- 
vited the  late  Tyrant  and    Ufurper   Oliver 
N°  9. 


land; 

joined  the 
finglifli 
Rebels ; 


Cromwell,  to  enter  Scotland,  with  an  Army  of  hviud  the 
Strangers,  Traitors,  and  Sectaries  ;  fuftaincd  Ufurper  t0 
him,  and  his  treafbnable  Army,  with  all  ^'i5  Sooclaud. 
of  Provifions,  feafting  and  countenancing  the 
Ufurper  and  his  Officers,  in  the  Metropolitan 
City  of  the  Kingdom,  and  in  his  Majefty's 
principal  Fortrefs,  the  Oftle  of  Edinburgh^ 
which,  by  the  Laws  of  all  Nations,  was  High- 
Treafbn,  and,  in  all  prpbability,  was  the  Ruin 
of  that  Kingdom  ;  this  A&  immediately  pre- 
ceding the  cruel  Regicide  and  Murder  of  their 
facred  Sovereign  King  Charles  I. 

That  notwithftanding   the  .many  Honours  Honours 
and  Offices  conferred  on  the  Marquis,  by  the  atld  Offices 
late  King  ;  and  that  his  then  Majefty,  King  C%?\%A 
Charles  II.  had  permitted  the  Marqu's  to  affift  Maquis. 
at  his  Coronation  -  when  the  Marquis  fwore 
by  the  Eternal  God,  that  he  would  Jupport  his  His  Oaths 
Majefty  10  the  utmoft,  and  be  a  tme  and  'faith-  toferve  the 
ful  SubjccJ  to  his  Crown,    and  live  and  die  in  K,f!Z> 
his  Service,  againft  all  Mamie--  of  Folk  what- 
foever  :  The  laid  Marqu;s  had,  notwithftand-«»^>^^<- 
ing,  difloyally  and  bafely  deferted  his  M?.]z~ferts  him- 
fty's  Perfbn  and  Army  at  Sterling,  when  they 
were  on  their  March  to  England,  in  the  Year 
1 65T  ;  and  in  the  Year  1652,  acknowledged  Acknow- 
the  Ufurper's    Government  in    a  Common-H"'fe 
wealth,  without  a  King  or  Houfe  of  Lords,  JttrPtrSm 
and  obliged   himfelf  to  be   obedient   to   it : 
That  he  caufed  himfelf  to  be  elected  a  Mem-  Sits  in 
ber  of  the  Commons,  in  the  Ufurper  Crcmwell*s tbc!r  Pat" 
Parliament ;  and  fat,  and  voted  for   the  laid  ^Commo^ 
Tyrant  in   his  ufurped  Authority,    and  tx-ner. 
eluding  his  Majefty,  and  his  Royal  Family,  Voted  the^ 
from   their  Right   to  the  Crowns  of  thefe  EJC^°" 
Kingdoms.     And  in  the  Years  165*3,  or  1654,^/^' 
fold  and  delivered  to  the  Rebels  feventeen  Family. 
Pieces  of  Cannon,  and  feven  Hundred  fmall 
Arms:  That   in   the  Years    1654,   or  1655, 
they   affifted  the  Rebels    with   Boats,    that  Ajjifted 
were  going  to  attack  the  Earls  of  Glencairn the  Rebels 
and  Middleton,  and  his  Majefty's  Loyal  Sub-  jjjj£ 
jects,  that  were  affembled  m  the  North,  to 
vindicate   his   Royal  Authority  and  revenge 
the  late  King's  Death  ,•   and  afterwards  joined 
the  faid  Rebels,  in  order  to  fupprefs  the  faid 
Earls    and  their  Adherents ;   countenancing, 
counfelling,and  conveying  the  Rebels  through 
divers  Places  in  the  Highlands,  in  their  Expe- 
dition againft  the  King's  Forces  :  That  on  the 
Death  of  the  Ufurper,  Oliver  Cromwell,  they 
affifted  at  the  Market-Crofs  of  Edinburgh,  in 
proclaiming  the  Ufurper  Richard,  his  Son  ,  Proclaims 
and  the  faid  Marquis,  procuring  himfelf  to  Richard. 
C  c  c  c  be 
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1660-1.  be  elected  a  Member  t>f  the  Commons^  voted 
x5 and ' '4the  Exclufion  of  his  Majefty,  and  his  Royal 
v/-v«s^  Family. 

Speeches  a-  And  further  to  manifeft  the  ill  Jntentions 
ga/nftthe  of  the  Marquis  againft  his  Majefty,  contrary 
Refiorati-  ^t0  his  Oaths  and  Duty,  when  fbme  Minifters 
toef e  praying  for  his  Majefty's  Happinefs,  in  the 
Years  1 6j?2,  or  1653,  he  openly  declared,  they 
were  Fools  to  pray  for  that  wicked,  falfe,  ma- 
lignant King,  whom  God  had  caft  off,  and 
•would  never  rejlore  again  j  and  boafted,  that 
he  was  the  only  Man  that  plotted  the  rifing  of 
the  Forces  in  the  Weft  j  which  was  the  Occafion 
of  his  Majefty's  ill  Succefs. 

That  he  received  Twelve  ThoUfand  Pounds 
from  the  Ufurper,  Oliver  Cromwell,  for  the 
Service  he  had  done  him.  That  he  corre- 
fponded,  by  Letters,  with  the  Ufurper  Ki- 
thard,  in  the  Years  1658,  and  1659,  and  with 
Sir  Archibald  Johnftoun,  of  IVariftoun,  his  Fel- 
low-Traitor, and  fat  in  that  traiterous  Meet- 
ing, or  Council  of  the  Rebels  at  London,  cal- 
led, the  Committee  of  Safety,  of  which  IVa- 
rifioun  was  Prefident  j  and  did  again  iflue  De~ 
clarations  for  excluding  his  Majefty,  and  Fa- 
mily, from  their  Right  to  the  Crown. 

The  reft  of  the  Charge  confifts  in  an  Enu- 
meration of  the  Murders,  and  Outrages,  com- 
l!amounts  mitted  by  the  Marquis,  and  his  Adherents,  on 
t\  ^uC"  tne  family  of  Sir  James  Latnouht,  and  the 
ona]  s.   jy-ac  j}onaifo^  fome  0f  whom  they  hanged  up 

in  cold  Blood,  contrary  to  their  Capitulation  ; 
others  they  imprifbned,  and  laid  in  Irons, 
burning  their  Houfes,  cutting  down  their 
Trees,  and  feizing  their  Lands  and  Goods, 
which  they  remained  in  Poffeflion  of  at  the 
Time  of  this  Prosecution. 
id  Charge,  The  fecond  Indictment,  or  Accufation, 
that  m  at-  charges  the  Marquis  with  gathering  together, 
tacked  the  jn  a  hoftile  Manner,  his  Friends,  Servants, 
Vaflfals,  and  Followers,  without  any  Authority  j 
and  that,  under  Pretence  of  oppofing  fuch  as  he 
nick-named  Anti-covenanters,  and  Oppofers 
of  the  Reformation  (but  indeed  his  Majefty's 
faithful  Subjects)  did  march  to  Lyon,  in  Athol, 
in  the  Year  1640,  and  in  his  Tent  there  did 
publickly  declare,  in  the  Pretence  of  a  great 
many  Gentlemen,  'that  it  was  the  Opinion  of 
many  Divines  and  Lawyers,  That  a  King  may 
he  depofedfor  Defertions,  Venditions  and  Inva- 
sions j  meaning  thereby,  that  the  King's  Ma- 
jefty might  be  deftroyed  -,  and  venting  thefe 
Treafbnable  Speeches,  with  a  Defign  to  ulher 
in  bis  many  Treafbnable  Actions',  and  Practi- 
ces, done  to  his  facred  Perfbn,  Dignity,  and 
Authority  j  which  doubtlefs  did  occafion,  and 
was  mainly  Inftrumental,  both  in  his  Depofi- 
tion  and  cruel  Murder :  Which  wicked  and 
treafbnable  Speeches  being  reported  by  Mr. 
John  Stuart,  the*  faid  Marquis  had  caufed  him 
to  be  put  to  Death,  as  a  Leafing -maker, 
though  he  was  confcious  of  the  Truth  of  that 
Report. 

That  he  raifld  Forces,  marched  againft  the 
Earl  of  Airlie's  Houfe,  then  held  for  his  Ma- 
jefty 1  and  having  obliged  the  Garrifbn  to 
Surrender,  deftroyed  the  faid  Earl's  Tenants 
and  Friends  $  and  afterwards  burnt  and  de- 
molished that,  and  another  Houfe  of  the 
Earl^s  with  the  Furniture,  to  exprefi  his  Ha- 
tred to  the  laid  Earl  for  his  Loyalty. 


That  in  the  Year  164c,   he  attacked  his 
Majefty's  Caftle  of  Dunbarton,*  held  by  Col.  I 
Henderfm,  and  forced  it  to  furrender,     car 
rying  away  the  Cannon  and  Ammunition.        Dunbar- 

That,  to  fhew  his  implacable  Malice  againft  rori  U*pu 
all  who  had  fhewn  any  Affection  to  his  Ma-  and  **"" 
jelly,   he  did,  in  the  Year  1645,    burn  therteG**" 


King's 
Forces. 


Other 
Speeches. 


Jakes  the 
Earl  of 
Airlie'* 

fJoiifa 


Houfc  of  the  Countei's  of  Sterling,    to  whom  Srerli{g 
he  had  great  Obligations,    with  all  the  Fur-  ffofc  c 
niture.     Several   Infiances   follow  of  his  at- 
tacking   his  Majefty's  loyal   Subjects  j    and  0ther AJ"*- 
hanging  them  in  cold  Blood,  after  they  had  %£rJ°f 
furrendered  on  Capitulations.  *agn' 

He  is  alfo  charged  lagain  as  the  Occafion  Fart  of  the 
of  his  late  Majefty's  being  delivered  up  to  thef°r>ner 
Englifh  Rebels,  and  oppofing  the  railing  an  C^  re' 
Army   to  refcue  him  out  of  their  Hands  : 
With  levying  an  Army  to  oppofe  the  Roy^ 
alifts,  and  calling  in  Cromwell  to  his  Affiftance. 
That  he  did  traiteroufly  contrive  and  vote 
the   drawing   up  of  a  Letter,    directed   to 
Cromwell  the  Ufurper,   wherein   he  and  his. 
Accomplices  did  promife,    in  the  Name  oiConfide- 
the  Kingdom  of  Scotland,   to  employ  his  ut-  rates  with 
moft  Endeavours,   that  none  who  had  been  Cromwell 
active  againft  the  Sectaries,   or  been  in  Arms  S/L^ 
for  the  King  at  Sterling,  or  elfewhere,  fhould 
be  employed  in  any  Place  of  Truft,   without 
the  Content  of  England,  as  appeared  by  the 
faid  Letter,  dated  the  6th  of  October,   1648. 
That  he  alfo  Sent  Sir  John  Chiefly  to  the 
pretended   Parliament   in   England,    defiring 
that  the  Noblemen  and  Gentlemen,  that  were 
taken  Prifbners  with  Duke  Hamilton,  might  againft  the 
be  kept  as  Pledges  for  the  Peace  of  the  King-  Hamiitons 
dom,    endeavouring   thereby   to   enflave  his,/ 
Country  and  fellow-Subjects,  and  bring  them  tr . 
under  the  Power  of  Strangers.     And  having 
afterwards,   on  the  4th  of  May,  traiteroufly 
taken  upon  him  the  fupreme   Authority  ofcW-fcuu 
the  Kingdom,  he  iffued  a  Proclamation,  de-andha- 
claring  the  Wives,   Children  and  Families  of  ''Jh*s  th* 
Lewis,    Marquis  of  Huntley ;    James,   Lord^X 
Ogilby,   and  feveral  other  loyal  Lords,   out 
of  the  Protection  of  the  Laws,    and  for  tran- 
sporting them  out  of  the  Kingdom. 

That  there  being   an  Overture  made  for 
recognizing  and  proclaiming  his  Majefty  King 
Charles  II.   which  the  Marquis  durit  not  op- 
pofe directly  ;  yet  he  caufed  it  to  be  clogged 
with    fuch  Limitations   and   Reflections    as  futs  hard 
were  deftructive  to  his  Dignity  and  Authori-  Condithr>s 
ty,  and  inconfiftent  with  Monarchical  Govern-  charksil. 
ment,  as  appeared  by  the  Commiffions,   In- 
structions, and  Addrefles  Sent  to  his  Majefty  : 
And  to  deter  his  Majefty  from  coming  over, 
caufed  that  brave  and  loyal  Lord,  the  Marquis  murders 
ofJtfontrofe,  who  acted  by  his  Majefty's  Com-  Moncrofe. 
miffion,  to  be  cruelly  murdered  at  that  very 
Time,  with  all  the  Oircumftances  of  Difgrace 
and  Difhonour. 

That  his  Majefjy,  however,  coming  over 
to  Scotland,  and  the  Ufurper  Cromwell  in- 
vading thaj:  Kingdom,  the  Marquis  held  a 
Correlpondence  with  him  j  and  to  advance 
the  Defigns  of  that  Regicide,  procured  his 
Majefty  to  be  removed  from  the  Army  -3  and 
by  his  Influence  on  the  Commiflioners  of  the 
General  Affembly,  met  at  *St.  Cuthbert's 
Church,  ufually  called  the  Weft  Church,  he 
procured  a  clandeftine  and  Surreptitious  Act 
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1660-1.  frorn  tnern  .    wherein,   befides  many  flander- 

^"^j^ousand  reproachful  Expreffions  of  his  Majefty 

WV*-^  an(*  n]S  Anceftors,    It  vvas  declared,  that  they 

difcfaimed,  and  would  not  own  his  Majefty 's 

Compels     Intereft,  becaufe  he  refufed  to  fubfcribe  a 

'**  Al"£,te  Declaration  drawn  up  by  the  Marquis,   con- 
few  aSedi-      .   .  r       ,   ,  r      V  ,.  .  1      '    ■ 
Mens  and  taming  many  fcandalous,  feditious,  imperious, 

Scandalous  reproachful^  and  treafbnable  Expreffions,  not 
Paper.  onjy  againft  his  Majefty 's  Authority  and  Go- 
vernment, but  againft  his  Father  and  Mother, 
and  others  his  Royal  Anceftors ;  and  that 
his  Majefty  was  forced  to  fign  the  fame, 
though  the  worthieft  and  greateft  Part  of  the 
Kingdom  did  then  deteft  and  abhor  the 
ill  Ufage  of  his  Majefty  in  that  Particular, 
when  that  Act  of  Tyranny  was  exercifed  by 
the  Marquis,  and  a  few  ill  Men  of  his  Ac- 
complices. 

And  to  manifeft  to  the  World,  that  it  was 
always  his  Intention  to  deftroy  his  Majefty's 
Authority   and   Government,  and  oppofe  his 
Boafis  of  Reftoration,  (befides  the  ttaiterous  Expreffions 
Thf!i he     a'reacty  mentioned)   he  boafted  before  feveral 
Noblemen  and  Gentlemen,    Stbat   he  would 
own  any  thing  he  had  done  -3  and  if  it  •were  to 
do,  would  do  it  again,   although  he  had  kncwn 
what  would  have  been  the  Event  of  it ;    pre- 
fumptuoufly  taking  upon  him,    by  outward 
JiakesSuc-  Succefs  to  give  Judgment  upon  the  iiidden 
cefs  an  Jr-znc\  fecret  Councils   and   Determinations   of 
gth7jufike  G°dj  thereby  to  alienate  the  Affections,  Du- 
'cftbe  Re-  ties  and    Allegiance  of  his  Majefty's   good 
lels  Caufe.  Subjects,  and  harden  and  confirm  others  in 
their  Treafbn  and  Rebellion  againft  his  Ma- 
jefty. 

And  laftly^  in   a  Conference   betwixt  the 
Marquis,  Oliver  Cromwell,  and  Colonel  Ireton, 
Jdvifes     The  Marquifs  obferved,  that  then  the  Danger 
theproceed-  Was  great,  and  they  were  all  ruined  if  any  of 
tSiCa-'    his  MaJe%'s  Eefigns fhould  take  Effect  ;  and 
gainfi  the  thereupon  gave  his  pofitive  Advice,  that  they 
King.        fhould  proceed  to  the  queftioning  of  the  King, 
for  his  Life;  declaring,  They  foould  never  be 
Safe,  till  they  had  taken  away  his  Majefty's 
Life.    At  leaft  he  knew  of  the  faid  Treafbn- 
able Defign,  and  did  not  reveal  it,  as  appeared 
by  a  Speech  he  made  in  that  pretended  Par- 
liament, Anno  1649.    Wherein   he   declared, 
the  Ufurper  Oliver  told  him,  That  England 
and  Scotland  could  never  be  at  Peace,  untill  the 
King  were  put  to  death. 
'the  Sub-       Bifhop  Burnet,  has  given  us  a  pretty  juft 
fiance  of    Abftract.   of  the  Prifbner's   Defence,  in  his 
hiiDefeme.  p0fthumous  Hiftory  :  He  fays  the   Marquis 
chiefly  infifted,  that  during  the  late  Wars,  he 
was  but  one  among  a  great  many  more  :    He 
had  always  acted  by  Authority  of  Parliament, 
and  according  to  the  Inftructions   that  were 
infifis  on  given  him,  as  often  as  he  Was  fent  on  any  Ex- 
olifa'  0^Pedition  or  Negotiation.      As  to  all  Things 
done  before  the  Year   16419    the  late  King 
had  buried  them  in  an  Act  of  Oblivion,  as 
his  prefent  Majefty  Charles  II.  had  all   thole 
done  before  the  Year  i6f  1.     So  that  he  had 
no  Occafion  to  make  any  Defence  as  to  what 
nMbe     had  been  done  before  that  Time :    That  he 
Orders° for  was  m  London  when  moft  of  the  barbarities  he 
the  Bar-    was  charged  with  were  committed  ;  nor  did  it 
barities  he  appear  he  gave  any  Orders  for  them.     It  was 
"j££rgeA  well  known  that  great  Outrages  had  been  com- 
mitted by  the  Mac  Donalds  -3  and  he  believed 


his  People,  when  they  had  the  better  of  them,   i66o-i. 
had  taken  cruel  Revenges  :  This  was  to   be  'A^jt'4 
imputed  to  the  Heat   of  the   Times  and  the  vj!-v-o 
Tempers  of  the  People,  who  had  been  much  Thy  did 
provoked  by  the  burning  of  the  whole  Country, lm  re*"1'- 
and  by  much  Blood  that  was  fhed.  ,  And  as  to  f*'.*^  ("■ 
many  Stories  laid  to  the  Charge  of  his  Mtn^he".  '"" 
he  knew  fbme  them  were  mere  Forgeries,  and  Some  of  the 
others  agravated  much  beyond  the  Truth.  Bitf, 'SdSs falfei 
what  Truth  foever  there  might   be   in  them, 
he  could  only    be  anfwerable   for  what   was 
done  by  himfelf,  or  by  his  Orders.     As  to  his  rjf  ^ 
Cotnpliance   with   the    Ufurpation,    he   had  ""derate- 
ftood  out  till  the  Nation  was  quite  conquered  j  c>^%t1  °f 
and  in  that  Caf^j  it  was  the  received  Opinion Z'i'tl^tkf 
of  Divines    and   Lawyers,  that   Men  might  Ufurper*. 
lawfully  fubmit  to  an  Ufurpation,  when  forced 
to  it  by  inevitable  Neceffity.     It  was  the  Epi- 
demical  Sin    of  the  Nation.    His  &h-um- 
ftances  were  fitch,  that,  mere  than  a  bare  Com- 
pliance was  required  of  him.      What  he   did  HadnoBe- 
that  way,  was  only  to  preferve  himfelf  and pgnagainjt 
Family,  and  was  not  done   with  a  Defign  tothe  K'r'S- 
oppofe  the  King's  Intereft  :  Nor  did  his  Ma- 
jefty's Service  fuffer,  by  any   Thing  he  had 
done. 

During  the  Trial,  the  Lord  Lorn,  Son  to  Quitted 
the  Marquis,  obtained  a  Letter  from  his  Ma-  °f  aU  ihe 
jefty  to  the  Earl  of  Middleton,  requiring  h\ft\  r™vtfe  >e~ 
to  order  his  Majefty's  Advocate,  not  to  m-AHsof  In- 
fift  on  any  Facts  before  the  Indemnity  patted  &mnity. 
in  the  Year  1651.     And  accordingly  all  the 
Part  of  the  Charge,  relating  to  what  was  done 
before  that,   was  waved,  and   declared  to  be 
out  of  the  Cafe:  And  the  fole  Queftion  almoft, 
that  was  debated  in  Parliament,  was,  Whether'  %■,    ,.• 
the  Marquis's  Compliance  with  the  Ufurpation  p0ir.t  "in 
after  the  Tear  1 651,  was  forced ;  or  wilful  and  Debate, 
malicious  ?  Which  it  was  impoffible  his  Judges, Carried* 
who  were  moft  of  them  upon   the  Spot,  and  }?*'*?"  1 

j  n-j  uu  •       1  tompltan:6. 

engaged,  on  one  Side  or  the  other,  in  the  very  « cw,y^ 
Facts    in    Difpute,    could    be   ignorant  off^wo- 
Though  the  Bifhop   affirms  it  was  doubtful,  *"<"**> 
till   General  Monk  fent    down    the  Letters, 
wrote  by  Argyle  to   himfelf,.  which  put  the0ntheEvi- 
■matter  beyond  Difpute.   Whereupon  his  Friends  der.ee  of  ha 
withdrew,  and  the  Marquis  was  found  Guilty  °'wn  Let' 
of  High  -  Treafon,    without    one    diffenting^w-#ej 
Voice  ;    and  Sentence   paffed  upon  him  as  a  0f  Higi- 
Traitor  ;   However  the   Parliament    was  fo  Treafon,  by 
Indulgent  to  the  Prifoner,  as  to  give  him   all*6"  ^hole 
the  Time  he  could  ask,  to  apply  to  his  Majefty,^''*" 
and  fet  fuch  Facts  right  as  might   have  been  Timegmb 
mifreprefented  j    and  it  was  the  27th  of  May^mtoaPz 


plyfc; 
Merc  J. 


1661,  before  he  was  brought  to  the  Scaffold 
When  he  made  the  following  Speech  to  the 
People,  which  I  chufe  to  recite  verbatim,  in 
as  much  as  it  contains  Proteftations  of  his  Inno- 
cence, which  were 'the  principal  Part  of  his 
Defence,  and  in  a  great  Meafure  diicovers  the 
Principles  this  Nobleman  went  uponj  in  op- 
pofing  both  King  Charles  I;  and  King  Charles 
II. 


"  Many   Will  expect   that*!  fpoak  many//,j5?« 
"  ThingSj  and  according  to   their  feveral  O-  on  tie 
cc  pinions  and   Diipofitions,  fo  Will   their  Ex-  ScaS°'J- 
"  pectations  be  from  me,  and  Conftructious  of 
"  me:  But  I  reiblve  to difappoint  many,  for  I 
"  come  not  hither  '  to  juftify  myfelf,  but  the 
"  Lord,    who  is  Holy  iri  all  his   Ways, 'and 
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16601.  "  Righteous  in  all  his  Works,  holy  and  bleflfed 
^•"u14"  is  his  Name;  neither  come  I  to  condemn 
"  others.  I  know  many  will  expect  that  I 
"  fpeak  a*gainft  the  hardnefs  of  the  Sentence 
"  pronounced  againft  me ;  but  I  will  fay  no- 
"  thing  to  it.  I  blefs  the  Lord,  I  pardon  all 
v  Men,  as  I  defire  to  be  pardoned  of  the  Lord 
"  myfelf :  Let  the  Will  of  the  Lord  be  done; 
iC  That  is  all  that  I  defire. 

"  I  hope  ye  will  have  more  Charity  to  me 
cc  now,  than  ye  would  have  had  at  another 
"  Time,  feeing  I   fpeak   before    the  Lord, 
"  to   whom  I  muft  give  an   Account  very 
"  fhortjy.      I  know   very  well   my   Words 
<c  have  had  but  very  little  Weight  with  many : 
"  And  that  many   have  miftaken  my  Words 
"  and  Actings  both  :  Many  have  thought  me 
ce  to  be  an  Enemy  to  thefe  great  Works  that 
"  have  of  late  been  brought  to  pafs.    But  do 
"  not  miftake  me,  good  People  :  I  fpeak  it 
c<  in  the  Prefence  of  the  Lord,    I  entered  not 
"  itpon  the  Work  of  Reformation,  with  any  De- 
"  fig>K  °f  Advantage  to  myfelf,  or  Prejudice  to 
Ci  the  King  and  his  Government.    As  my  latter 
"  Will  which  was  Written   1655,  and  there- 
"  after  delivered  to  a  Friend  (in  whofe  Hands 
"  it  flill  remaineth)  can  fhow.    As  for  thefe 
"  Calumnies  that  have  gone  abroad  of  me,  I 
"  blefs  God,  I  know  them  to  be  no  more  : 
And  as  I  go  to  make  a   Reckoning  to  my 
God,  I  am  as  free  to  any  of  thefe,  concern- 
K  ing  the  King's  Perfbn  and  Government.  I  was 
1  c  Real  and  Cordial  in  my  Tie  fires  to  bring  the 
"  King  Heme,  and  in  my  Endeavours  for  him 
"  when  he  was  at  Home,  and  I  had  no  Corref- 
4£  pondence  with  the  /.dverfaries  Army,  nor  any 
"  of  them,  at  the  time  when  his  Majefty  was 
"  in  Scotland  :  Nor  had  I  any  Acceffion  to  his 
"  late  Majefty  s  horrid  and  execrable  Murder, 
"  by  Coimfel  or  Knowledge  of  it,  or  any  other 
"  manner  of  way.    This  is  a  Truth,  as  I  fhall 
sc  Anfwer  to  my  Judge.    And  all  the  time 
"  his  Majefty  was  in  Scotland,  /  was  JIM  en- 
"  deavouring  his  Advantage,   my   Confcience 
tC  bearetb  me  Witnefs  in  it.    So  much  to  that 
"  Particular  ;  and  I  hope  Gentlemen  you  will 
"  all  remember  thefe. 

*c  I  confefs,  many  look  on  my  Condition, 
•e  as  a  fufFering  Condition  ;  but  I  blefs  the 
"  Lord,  that  he  that  hath  gone  before  me 
"  hath  trod  the  Wine-prefs  of  the  Father's 
"  Wrath,  by  whofe  Sufferings  I  hope  that 
"  my  Sufferings  fhall  not  be  eternal.  I  blefs 
tC  him  that  hath  taken  away  the  Sting  of  my 
"  Sufferings :  I  may  fay,  That  my  Charter  was 
£C  fealed  to-Day ;  for  the  Lord  hath  faid  to  me, 
"  Son,  be  of  good  Cheer,  thy  Sins  are  freely  for- 
*«  given  thee ,  and  ib  I  hope  my  Sufferings 
"  fhall  be  very  eafy.  And  ye  know  the 
cc  Scripture  faith,  The  Captain  of  our  Salva- 
"  tion  was  made  perfect  by  Sufferings. 

"  I  fhall  not  ipeak  much  to  thefe  Things, 
cc  for  which  I  am  condemned,  left  I  feem  to 
<c  condemn  others :  It  is  well  known,  it  is  on- 
"  lyfor  Compliance^  which  was  the  Epidemi- 
"  cal  Fault  of  the  Nation.  I  wifh  the  Lord 
"  to  pardon  them:  I  fay  no  more. 

"  There  was  an  Expreflion  in  thofe  Papers, 
"  prefented  by  me  to  the  Parliament,  of  the 
"  Contagion  of  thefe  times,  which  may  by  fbme 
"  be  mifconftructed,  as  if  I  intended  to  lay 


u 


5  an  Imputation  on  the    Work    of  Reforma-    1660-1. 
:  tion  ;  but  I  declare  that  I  intend  no  fuch  x?  and  lA 
i  'thing  ;  but  only  related  to  the  Corruptions  /^\^, 
c  and  Failings  of  Men,  occafioned  by  the  vy^r^ 
e  prevailing  of  the  ufurping  Powers. 

"  Now,  Gentlemen,  concerning  the  Nation: 
c  I  think  there  are  three  forts  of  People  that 
e  take  up  much  of  the  World,  and  of  this  Na- 
'  tion.    There  is,  1.  The  openly  Prophane  : 
*  And  truly  I  may  fay,  though  I  have  been 
:c  a  Prifbner,  I  have  not  had  my  Ears  fhut : 
:c  I  hear  affiredly  that  Drinking,  Swearing, 
:c  Whoring,  were  never  more  common,  ne- 
"  ver  more  countenanced,  than  now  they  are. 
"  Truly,  if  Magiftrates  were  here,  I  would 
"  fay  to  them,  if  they  lay  forth  their  Power 
"  for  glorifying  God,  by  retraining  this,  they 
"  fhould  fare  the  better  :  If  they  continue  in 
"  not  reftraining,  they  fhall  fare  the  worfe. 
"  I  fay  no  more,  but  either  let  People  fhun 
"  Prophanity,  and  Magiftrates  reftrain  it,  or 
affuredly  the  Wrath  of  God  fhall  follow  on 
it.      2.  Others   are  not  openly  prophane 
6  (every  one  will  not  allow  that)  but  yet  they 
;c  are  Gallio's  in  the  Matter :  If  Matters  go 
K  well,  as  to  their  private  Intereft,  they  care 
iC  not  whether   the  Church  of  God   fink  or 
"  fwim     But  whatever  they  think,  God  hath 
"  laid  Engagements  upon  Scotland:  We  are 
"  tied  by  Covenants  to  Religion,  and  Reform a- 
"  tion. :  Ihefe  that  were-  tfan  unborn,  are  yet 
"  engaged ;  and  in  our  Baptifm  we  are   en- 
"  gaged  to  it.     And  it  paffeth  the  Power  of  all 
"  the  Magiftrates   under  Heaven  to  abfolve 
"  tbgm  from  the  Oath  of  God.    They  deceive 
"  themfelves,  and  it  may  be  would  deceive 
"  others  that  think  otherwife :  But  I  would  ca- 
"  veatthis:  People  would  be  ready  to  think 
"  this  a  kind  of  Inftigation  to  Rebellion  in 
"  me ;  but  they  are  far  wrong  that  think  Re- 
"  ligion  and  Loyalty  are  not  well  confiftent : 
"  Whoever  they  be  that  feparate  them,  Reli- 
"  gion  is  not  to  be  blamed,  but  they.    It  is 
"  true,  it  is  the  Duty  of  every  Chriftian  to  be 
"  Loyal  i  yet  I  think  the  Orders  of  things  are 
"  to  be  obferved,  as  well  as  their  Natures  ; 
"  the  Order  of  Religion,  as  well  as  the  Nature 
"  of  it.   Religion  muft  net  be  the  Cock-boat ;  it 
"  muft  be  the  Ship.     God  muft  have  what  is 
"  his,  as   well  as  Casfar  what  is  his  :  And 
"  thofe  are  the  beft  Subjects  that  are  the  beft 
"  Chriftians.      And  that  I   am  looked  as  a 
"  Friend  to  Reformation,  is  my  glory. 

"3.  There  is  another  fort  that  are  truly 
"  Godly;  and  to  them  I  muft  fay  what  I  fear, 
"  and  every  one  hath  Reafbn  to  fear  j  (it  is 
"  good  to  fear  Evil).  It  is  true,  the  Lord  may 
"-prevent  it ;  but  if  he  do  not  (and  truly  I 
"  cannot  fee  any  probability  of  it)  times  are 
"  like  to  be  either  very  Sinning,  or  very  Suffer- 
"  ing  times  :  And  let  Chriftians  make  their 
"  Choice :  There  is  a  fad  Dilemma  in  the  Bu- 
"  finefs  Sin,  or  Suffer ;  and  fiirely  he  that  would 
"  chufe  the  better  Part,  would  chufetofuffer : 
"  Others  that  will  chufe  to  fin,  fhall  not  efcape 
"  fiiffering  :  they  fhall  fuffer,  but  it  may  be 
"  -not  as  I  dot  but  worfe  :  Mine  is  but  tempo- 
"  ral,  theirs  fhall  be  Eternal ;  when  I  fhall  be 
"  finging,  they  fhall  be  howling.  Beware 
cc  therefore  of  Sin  whatever  you  are  aware  of, 
"  efpeci ally  in  fuch  times. 

Yet 
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«•  Yet,  I  cannot  fay  of  my  own  Condition, 
"  but  that  the  Lord,  in  his  Providence,  hath 
"  Mind  of  Mercy  to  me,  even  in  this  World  : 
"  For,  if  I  had  been  more  favourably  dealt 
"  with,  I  fear,  I  might  have  been  overcome 
"  with  Temptations,  as  many  others  are,  and 
««  many  more,  I  fear,  will  be ;  and  fo  fhould 
"  have  gone  out  of  the  World,  with  a  more 
"  polluted  Confcience,  than,  through  the  Mercy 
"  of  God,  now  I  have.  And  hence  my  Con- 
"  dition  is  fuch  now  as,  when  I  am  gone,  will 
*«  be  feen  not  to  have  been  fuch  as  many 
"  imagined.  It  is  fit  God  take  me  away,  be- 
»«  fore°I  fall  into  thefe  Temptations  that  I  fee 
"  others  are  falling  into,  and  many  others,  I 
««  fear,  will  fall ;  I  wifh  the  Lord  may  prevent 
"  it :  Yet  bleffed  be  his  Name,  that  I  am  kept 
**  both  from  prefent  Evils,  and  Evils  to  come. 
'*  Some  may  expert  I  will  regrate  my  own  Con- 
"  dition  ;  but  truly,  I  neither  grudge  nor  re- 
"  pine,  nor  defire  any  Revenge.  And,  I  de- 
"  clare,  I  do  not  repent  my  laft  going  up  to 
"  London  ;  for  I  had  always  rather  have  i'uffered 
*'  any  thing,  than  lie  under  Reproaches  as  I 
"  did.  I  defire  not  that  the  Lord  fhould 
*'  judge  any  Man  ;  nor  do  I  judge  any  but  my- 
"  lelf:  I  wifh,  as  the  Lord  hath  pardoned  me, 
*'  fo  he  may  pardon  them,  for   this  and  other 


with  the  Ufurpation  was  forced,  and  confe-  1660-j. 
quently,  he  ought  not  to  be  profecuted  for  it.  i,?&T14' 
In  his  Speech,  on  the  Scaffold,  he  fays,  He  de- 
figned  no  Prejudice  to  the  King  and  Government ;  ^v^ 
that  he  was  real  and  cordial  in  his  Drfigns  lo  bring 
the  King  home,  and  in  his  Endeavours  for  hitn, 
when  he  was  at  home  ;  and  had  no  Correspondence 
with  his  Adverfaries  at  that  Timei  or  had  any 
AcceJJion  to,  or  Knowledge  of,  the  late  King's  Mur- 
der ;  and  all  the  Time  King  Charles  II.  was  in 
Scotland,  he  was  fill  endeavouring  his  Advan- 
tage, his  Confcience  bore  him  Witnefs  : .  And  yet. 
we  find  the  whole  Parliament  of  Scotland  de- 
claring (without  one  diffentiDg  Voice)  That  his 
Compliance  with  the  Ufurpation  was  wilful  and 
malicious,  and  the  Hiftorians  of  all  Parties  are 
of  the  fame  Opinion.  Not  to  infift  on  the  Evi- 
dence of  Echard,  that  he  received  thirty  thoufind 
Pounds,  as  a  Reward  for  delivering  up  the  King 
to  the  Englifh  Rebels  at  Newcaftle  •  or  of  the 
Earl  of  Clarendon,  who  fays,  That  all  Men  com- 
plained of  the  Marquis  of  Argyle,  who  profecuted 
the  King's  Friends  with  the  utmoft  Malice ;  or 
what  Bifhop  Burnet  affirms,  That  the  Letters 
written  by  Argyle  himfelf  put  the  Matter  beyond 
Difpute. 

Rapin  (who  was  a  French  Hugonot,  and  an  Rapin's 
avowed  Advocate  for  the  Presbyterians  and  their  c'»«i",w 


Things  ;  and   what  they  have  done  to   me    Leaders)   has  admitted  Argyle  to  be  the  moft  JJjjJJ 


lay  never  meet  them  in  their  Accounts. 
«'  I  have  no  more  to  fay,  but  to  beg  the  Lord, 
«-«  that,  when  I'go  away,  he  would  blefs every 
««  one  that  ftayeth  behind. 

After  he  was  undreffed  for  the  Block,  he 
faidy  "  I  defire  you,  Gentlemen,  all  that  hear 
"  me  this  Day,  to  take  Notice  fand  I  wifh  that 
"  all  that  fee  me,  might  hear  mej  that  now, 
"  when  I  am  entring  into  Eternity,  and  am  to 
"  appear  before  my  Judge  •,  and  as  I  defire  Sal- 
"  vation  and  Happinefs ,  from  him,  from  my 
««  Birth  to  my  Scaffold,  I  am  free  from  any 
"  Acceffion,  by  my  Knowledge,  concerning 
"  Council,  or  any  other  way  to  his  late  Ma- 
"  jefty's  Death:  And  I  pray  the  Lord  to  pre- 
**  ferve  his  prefent  Majefty,  and  to  pour  his 
*'  beft  Bleffings  on  his  Perfon  and  Government  •, 
*'  and  the  Lord  give   him  good  and  faithful 

"  Counfellors Many  Chriftians  may  ftum- 

"  ble  at  this,  and  my  Friends  may  be  difcon- 
"  tented  ;  but  when  Things  are  rightly  con- 
**  fidered,  my  Friends  have  no  Difcredit  of  me, 
"  nor  Chriftians  no  Stumbling-block  i  rather  an 
"  Engagement." 

After  which,  having  taken  leave  of  his  Friends, 

He  is  he-   an&  finifte&  ^"  private  Devotions,  his  Head  was 

beaded.       cut    off   by  the  Maiden,    an    Engine   that  goes 

with  a  Pulley,  and  lets  down  a  floarp  Ax  with  fuch 

a  Force,  that  it  never  fails  to  fever  the  Head  from 

the  Body  at  one  Blow.  His  Head  was  fet  on  the  Tal- 

booth,  in  the  Room  of  that  of  the  Marquis  ofMon- 

trofe,  whofe  Funeral  Obfequies  were  folemnized  the 

jVion-       eleventh  of  May  {while  Argyle  lay  under  Sentence 

trofe'j  Fu-  of  Death )  at  the  Expence  of  the  Government,  with 

neral.        uncommon  Magnificence  ;  a  Debt  juftly  due  lo  the 

bravejl    and  mojl   loyal    of  the   King's   Sabjetls, 

who  had  been  ignominioujly  and  barbaroufly  treated 

by  the  Prif oner  and  his  Party,  for  adhering  fo  fire- 

mioufiy  to  the  Royal  Caufe. 

Rtmarh       The  Prifoner,  in  his  Defence,  it  is  obfervable, 

"B^y-      denies   almoft   every  Article    with    which    he 

^xiaVdD- ls    cnarged ;    infifting,     that   his    Compliance 


dangerous  and  implacable  Enemy  Kinc* 
Charles  I.  or  King  Charles  II.  had  in  Scotland : 
For  Proof  whereof,  I  fhall  fdeSt  fome  few  Paf- 
fages,  out  of  many  others  we  meet  with,  in  that 
admired-  Author.  He  fays,  Vol.  xii.  p.  468,  of 
the  Svo  Edition  (Tindal's  Tranflation)  "  That  it 
"  had  been  refolved  at  Edinburgh,  that  the 
"  Committee  of  Eftates  fhould  meet  the  5th  of 
"  February,  and  the  Parliament,  the  10th  of 
"  March;  which  Refolution  was  taken,  notwith- 
"  fianding  the Marquis  of  'Argyle' sOppqfition,  who 
"  ('though,  a  Presbyterian  as  to  Religion)  was 
'"  of  the  fame  Principles  with  the  Independants,  as 
"  to  the  Government  of  the  State,  and  had  made 
"  afafl  Friendfhip  with  Cromwell  and  Vane. 

Page  469.  The  Committee  found  it  neceffary 
to  raife  an  Army  of  40000  Men.  //  was  not 
poffible  for  the  Marquis  of  Argyle,  who  was  of 
the  Committee,  to  prevent  this  Refolution  ;  but  he 
found  Means,  however,  to  fiir  up  the  Commif- 
fioners  of  the  General  Affembly  of  the  Kirk,  who 
fome  Days  after  prefented  to  the  Parliament  cer- 
tain Demands  proper  to  fpin  out  the  Affair. 

One  of  which  Demands  was,  tbat  if  the 
Popijh,  Prelatical,  or  Malignant  Party,  fhall  again 
rife  in  Arms,  this  Nation  and  their  Armies,  may 
be  fo  far  from  joining  or  ajfociating  with  them,  that 
on  the  contrary,  they  may  oppofe  them,  and  en- 
deavour to  fupprefs  them,  as  Enemies  to  this  Caufe 
and  Government. 

Another  Demand  was,  That  his  Majejly  Jhall, 
for  Himfelf  and  Succejfors,  agree  to  Acts  of  Par- 
liament, enjoining  the  League  and  Covenant,  and 
fully  efiablijhmg  Presbyterian  Government,  Di- 
rectory of  Government,  and  Coiifeffion  of  Faith,  in 
all  his  Majefly' s  Dominions. 

Vol.  xii.  p.  476.  it  is  faid,  That  the  Marquis 
of  Argyle,  and  the  rigid  Presbyterians,  Jlrongly 
reprefented,  both  in  publick  and  private,  that  under 
Colour  of  acling  againft  the  Independants  in  Eng- 
land, the  R.oyalifts,  the  Mortal  Enemies  to  Scot- 
land and  the  Presbyterians,  were  going  to  be  fet 
D  d  d  d  up 
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A  CRITICAL  REVIEW  of 


1 660-1.  up  again.  Thefe  Reprefentations  made  fuch 
i?and ^14  impreffions  on  the  People,  that  the  Parlia- 
\^-^j  ment  could  not  help  ordering,  that  thofe  who 
had  not  taken,  or  fhould  refufe-  to  take,  the 
Covenant,  fhould  not  be  received  into  the  Army, 
or  joined  with  it,  at  their  Entrance  into  England. 
Thefe,  and  other  Obftacles,  daily  ft arted  by  the 
Marquis  of  Argyle  and  the  rigid  Clergy,  were 
the  Reafon  the  Parliament  could  not  be  fo  fpeedy 
as  the  Authors  of  the  Project  expected.  P.  533, 
he  fays,  The  Marquis  of  Argyle,  who  had  not 
tee  finable  to  prevent  the  raijing  an  Army,  got  upper- 
moft  again,  being  fupported  by  all  who  -were  againfi 
the  War  (with  the  Ufurpers)  and  being  fure  of 
the  Approbation  of  the  People,  levied  3  Or 
4OO0  Men,  to  oppofe  Monroe  (the  King's  Ge- 
neral) whom  LaHerick  (Lord  Hamilton's  Brother) 
had  joined  with  fome  Troops,  and  hindred  the 
Marquis  of  Argyle  from  making  any  Progrefs : 
But  Cromwell  broke  all  their  Meafures  by  making 
directly  to  Edinburgh.  The  Committee  of 
Eftates  were  forced  to  fly  from  thence,  and 
fhift  for  themfelves,  for  fear  of  being  hemmed 
in  between  the  Englifh  Army,  and  the  Marquis 
of  Argyle'j  Forces  ;  and  Lanerick  and  Monroe, 
finding  it  not  in  their  Power  to  continue  the 
War,  came  to  an  Agreement,  &c. 

P.  534.  The  Scene  of  Affairs  being  thus  al- 
tered, and  the  King's  Party  difperfed,  Cromwell 
repaired  to  Edinburgh,  where  he  was  received 
with  great  Refpect :  He  obtained  the  Reftitu- 
tion  of  Berwick  and  Carlijle,  and  having  concerted 
all  proper  Meafures  with  the  Marquis  of  Argyle, 
returned  in  Triumph  into  England. 

And  we  find  Vol.  xiii.  p.  $y.  one  of  Ar 


gyle's   modeft   Demands,    on  admitting    King    1 660-1. 
Charles  II.  to  come   to  Scotland,  was,  that  he  lJ  &  I4 
would  confent,  that  all  Matters  Civil  might  be  <^v-v> 
determined  by  the  thenprefent,  and  fubfequent  Par- 
liament of  Scotland ;  and  all  Matters  EccleJiafH- 
cal,  by  the  General  Affemblies  of  the  Kirk :  And 
he  compelled  the  King  to  grant  this,   and  to 
fign  the  Solemn  League  and  Covenant,  before 
he  fuffered  him  to  fet  his  Foot  on  Shore. 

That  he  fat  in  Oliver's  and  Richard's  Parlia-  <Xhe  Con- 
ments  as  a  Commoner,  (by  both  of  which  the  clufron. 
King  and  the  Royal  Family  were  excluded  and 
prolcribedj  he  did  not  deny  at  his  Trial :  And 
that  he  accepted  Commands  and  Employments 
under  the  Ufurpers  in  Scotland ;  fat  in  the  Com- 
mittee of  Safety  in  England,  and  perfecuted  the 
King's  Friends  with  the  greateft  Malice  of  any 
Man  of  the  Scotijh  Nation,  is  evident  from  the 
concurrent  Teflimonies  of  all  his  Contempora- 
ries ;  for  which  he  is,  to  this  Day,  applauded 
by  the  Sectaries,  and  detefted  by  the  Royalifts, 
and  the  Friends  of  the  Conftitution. 

And  yet  this  is  the  Man  that  affirms  with  his 
laft  Breath,  That  he  had  never  any  Defign  againft 
the  King  or  Government  ;  that  he  was  real  and 
cordial  in  his  Dejires  to  bring  the  King  home, 
and  in  his  Endeavours  for  him,  when  he  was  at 
home  ;  and  denies  his  holding  any  Correfpondence 
with  his  Adverfaries  -,  declaring,  that  his  Com- 
pliance with  the  Ufurpers  was  altogether  forced, 
fhis  his  Confcience  bore  Witnefs  to,  he  tells  us 
from  the  Scaffold :  From  whence  it  will  not  be 
difficult  to  collect,  what  Credit  is  to  be  given  to 
the  dying  Words  of  this  Nobleman,  or  to  frame 
an  Opinion  of  the  Juftice  of  his  Sentence. 


i4car2'ii.The  Trial  of  Sir  Henry  Vane,  Knt.  for  High-Treafon, t^n 
in  the  Court  of  Kings-Bench,  the  2d  and  6th  of  cJune^r>J' 

Vane's 


2£?        1662.   14.  Car.  II. 

*The         rpHE  Indictment  charges  the  Prifoner  with 
Charge. .      X     compaffing  the  Death  of  his  Majefly  King 
Charles  II,  and  the  Overt- Acts  laid  to  prove  it, 
_  were  the  keeping  him  from  the  Exercife  of  his 

Regal  Authority,  fitting  in  the  Ufurper's  Coun- 
cils, the  accepting  Civil  and  Military  Polls 
under  them,  and  levying  War  againft  his  Ma- 
jetty. 

Sir  Henry,  at. his  Requeft,  had  the  Favour 
of  hearing  the  Indictment  read  twice  in  En- 
glifh, but  could  not  prevail  on  the  Court,  to 
let  him  hear  it  read  in  Latin  -,  being  told  that, 
though  the  Records  were  in  Latin,  yet  the  Agi- 
tation of  Caufes  ought  always  to  be  in  Englifh. 
Then  he  excepted  to  the  Indictment,  that  the 
Places  and  Perfons  mentioned  in  it,  were 
not  fufficiently  afcertained  ;  and  that  the  particu- 
lar Acts  of  levying  War  were  not  fet  forth : 
He  alfo  queftioned  the  Jurifdiction  of  the  Court, 
for  that  the  Facts,  he  was  indicted  for,  were  done 
by  Authority  of  Parliament  •,  and  added,  that  j 
it  did  not  appear  he  was  that  Sir  Henry  Vane 
that  was  excepted  in  the  Act  of  Indemnity  :  i 
But  not  thinking  fit  to  abide  by  his  laft  Plea, 
and  his  Exceptions  being  over-ruled,  he  pleaded  i 
Not  guilty  •,  and  then  the  Court  adjourned 


Exceptions 
to  the  In- 
dictment 
over-ruled. 


The  Prifoner  being  brought  to  the  King's- 
Bench  Bar  again,  the  6th  of  June,  challenged 
thirty  two  of  the  Pannel ;  after  which  the  Jury 
was  fworn,  and  charged  with  him ;  and  the  King's 
Counfel,    opening   the   Indictment,     obferved,  He  is  not 
that  though  the  Prifoner  might  be  charged  with  ch*rie<* 
many  notorious  Treafons,  committed  during  the  If*  J™* 
late  Civil  Wars,  they  fhould  confine  themfelves  committed 
to  fuch  Facts  as  were  committed   within   the  in  the  fir- 
Reign    of   his  prefent  Majefty  :  And  then  themerRe'Sm 
WitnefTes  were  produced,  who  proved  the  Pri- 
foner's  Hand  to  a  Warrant,  dated  the  30th  of 
January  1648,  directed  to  the  Officers  of  the  ^  ^ 
Navy,  to  iffue  out  Stores  for  a  Summer's  Guard  deuce. 
of  the  narrow  Seas.     It  was  proved  alfo,  that 
the  Prifoner  was  one  of  the  Ufurper's  Council 
of  State,  and  acted  as  a  Member  of  that  Coun- 
cil, in  February  1648,  the  Month  after  the  late 
King  was  beheaded  :  that,  by  the  Order  of  Par- 
liament   for   erecting   that   Council,    they  were 
authorized  to  fupprefs  all  Perfons  pretending  Title 
to  the  Kingly  Goverment    of  this  Nation,  jrom 
or  by  the  late  King,  Charles   Stuart  his  Son.  or 
any  claiming  jrom  or  by  them,  or  any  other  Jingle 
Perfon  whatfoever  ;   arid  they  were  empowered 
to  command  the  Forces  of  the  Common-weakh 
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U6i.  for  that  End,  and  to  raife  more  Forces,  if 
H Car. II.  they  faw  fit#  Several  Orders  alfo,  figned  by 
W^  gir  Hewy  yan^  the  prefi^ent  0f  that  Council, 

for  delivering  out  Arms  to  the  Soldiers,  for 
fitting  out  Ships,  &c.  were  produced  in  Court : 
Other  Witneffes  depofed,  that  they  faw  Sir 
Henry  Vane  at  the  Head  of  the  Soldiers,  when 
they  were  muftered  in  Southward  and  that  he 
gave  them  five  Pounds  to  drink.  It  was  alfo 
fworn,  that  he  propofed  a  new  Model  of  Go- 
vernment ;  in  which  he  afferted,  It  was  dejlruclive 
to  the  People's  Liberties  to  admit  any  earthly  King 
or  Jingle  Per/on,  to  the  Legijlativei  or  Executive 
Power  in  this  Nation. 
Vane\f  The   Prifoner  in  his  Defence  faid,  that  by 

Defence.  King,  in  the  Statute  of  25  Ed.  III.  was  to 
be  underftood  a  King  regnant,  in  actual  Pof- 
feffion,  and  not  a  King  de  jure,  out  of  Poffef- 
fion  :  That  an  Interregnum  was  admitted  by  the 
Indictment,  and  all  Enfigns  of  Authority,  and 
Badges  of  Government,  were  vifibly  in  another 
Name  and  Stile ;  and  the  King's  belt  Friends 
profecuted  their  Suits  in  the  Name,  and  by  the 
Authority,  of  the  Powers  then  in  being. 

He  objected  alfo  to  the  Incompetency  of 
the  Evidence,  becaufe  the  Witneffes  did  not  fee 
him  fet  his  Hand  to  the  Warrant  produced  in 
Court ;  and  thought  it  was  not  fully  proved, 
that  he  fat  in  the  Council  of  State  ;  and  if  there 
Were  any  fuch  Acts  of  Council,  as  had  been 
read  in  Evidence,  the  Council  acted  by  Au- 
thority of  Parliament,  and  of  fuch  a  Parlia^ 
ment  as  was  conftituted  in  an  extraordinary 
Manner,  and  made  indiffolvable  but  by  its  own 
Aft  :  That  this  Parliament  was  a  Power  co-ordi- 
nate with  the  King,  and  whatfoever  he  had  done 
by  their  Authority,  could  not  amount  to  High- 
Treafon,  within  the  Statute  of  25  Ed -111.  for 
which  he  cited  an  Ordinance  of  Parliament, 
made  in  the  Year  1642,  in  which  it  was  declared 
to  be  Trealon,  to  lay  any  Imputation  of  Trea- 
fon on  either,  or  both  Houfes. 

That  it  was  fuch  a  Cafe  as  never  happened 
before  ;  that  the  Government  being  trufted  to 
three  Eftates,  they  fhould  fo  fall  out  among 
themfelves,  that  the  People  could  not  tell  which 
to  obey.  On  fuch  Emergencies,  it  was  impof- 
fible  to  act  according  to  the  ftrict  Rules  of  Law  •, 
and  the  Parliament  being  by  the  17  Car.  I. 
made  a  Power  co-ordinate  with  the  King,  no 
Court  inferior  to  the  Parliament,  by  whofe  Au- 
thority thefe  things  were  tranfacted,  ought  to 
be  Judges  in  the  Cafe :  That  the  three  Eftates 
being  disjoined,  he  thought  it  beft  Policy  to 
preferve  the  Government  in  its  Root,  the  Com- 
mons, by  whom  it  was  preferved,  and  at  length 
reftored  to  its  former  Courfe. 

He  urged  alfo  (as  the  Regicides  had  done  be- 
fore him)  that  by  the  11  Hen.  VII.  whoever 
ierved  a  King  de  fatfo,  ought  not  to  be  quef- 
tioned  for  it  by  a  King  de  jure  ;  and  that  thofe 
who  had  the  Power  and  Exercife  of  the  Royal 
Jurisdiction,  as  to  Peace  and  War,  coining 
Money,  Life  and  Death,  65V.  muft  be  admit- 
ted to  be  the  Power  regnant,  though  they  wanted 
the  Name  of  King,  and  were  as  well  within  the 
Statute  of  25  Ed  III.  as  a  Queen  regnant,  though 
not  named,  had  been  adjudged  to  be.  If  the 
Powers  regnant  had  the  Thing,  though  they 
wanted  the  Title,  the  Statute  in  Reafon  and 
Equity  ought  to  be  extended  to  them  :  Where 


the  Reafon  is  the  fame ,  there  is  the  fame  Law ,     i$$%-. 
was  a  known  Rule  ;  and   there  was   the  fame  x4Car.II 
Reafon  the  Subject  fhould  be  indemnified,  when  t^V^ 
he  acted  under  a  Sovereign  Authority,  which 
had  not  the  Name  of  King,  as  if  it  had  ;  That 
the  Statute  of  the  1 1  Hen.  VII,  was  made,  that 
the  Subject  might   fafely  pay  Allegience  where 
he  received  Protection,    and  might  not  be  in 
Danger  of  being  deftroyed  by  two  Powers  at 
the  fame  Time :  For  the   Power  de  faclo  will 
be  obeyed,  and  make  it  Treafon  to  do  other- 
wife,    be   it   Right    or  Wrong  ;    and  if    the 
Subject    was  at    the  fame  time  in    Danger  of 
committing  Treafon  againft  a   Power  de  jure, 
he  was  in  a  miferable  Condition. 

That,  had  the  Protector  taken  the  Name  and 
Stile  of  King,  no  Treafon  could  have  been 
committed  againft  the  King  de-jure:  And  he 
hoped  they  would  not  take  away  his  Life  upon 
fuch  a  N  icety  •  becaufe  an  ufurping  Protector 
was  not  clothed  with  the  Title,  as  well  as 
Power,  of  King.  The  Ufurper's  taking,  or 
not  taking,  the  Title  of  King,  could  not  alter 
the  State  of  his  Crime,  admitting  he  had  the 
Power  of  a  King. 

To  this  Defence  of  the  Prifoner's,  the  King's  the  Re- 
Counfel  replied,  That  they  admitted  the  Coun-  ply  *>  t 
cil  of  State,  of  which  he  was  Prefident,  acted  IaJ?e^ 
by  the  Authority  of  what  he  .called  a  Parlia-  e*mt' 
ment,  and  of  which  he  himfelf  was  a  Member  ; 
but  that  the  Houfe  Lords,  nor  an  eighth  Part 
of  the  Commons,  were  permitted  to  fit  when 
thefe  Treafons  were  committed  ;  and  that  the 
acting  in,  and  under  fuch  an  End  of  a  Parlia- 
ment, was  rather  an  Aggravation  of  his  Of- 
fence, than  an  Excufe ;  and  further,  that  the 
Parliament  was  difiolved  by  the  Death  of 
the  late  King  :  That  as  to  the  Co-ordination  of 
a  Parliament  with  the  King,  there  was  no  Co- 
lour for  fuch  a  co-ordinate  Power  in  our  Law : 
The  King  was  ever  declared  to  be  Supreme  in 
his  Dominions,  both  by  Common  and  Statute 
Law  :  And  as  to  the  King's  being  out  of  Pof- 
feffion,  Watfon  was  indicted  for  High  Treafon, 
againft  King  James  I.  before  his  Majefty  fet 
his  Foot  in  England  ;  nor  did  it  avaii  him  to 
fay,  the  King  was  never  in  Poffeffion  of  the 
Crown. 

That  the  Statute  of  the  17  Car.  I.  did  not 
give  the  Long  Parliament  a  greater  Authority 
than  another  Parliament,  though  it  made  them 
more  durable  ;  and  if  it  had,  that  Parliament 
was  difiolved  by  the  King's  Death  :  that  the 
Queftion  was  not,  whether  a  Parliament  could 
commit  Treafon,  but  whether  a  few  of  the 
Commons,  fhaking  off  their  Fellow-Members, 
and  ufurping  the.  Government,  were  not  Trai- 
tors; and  that  Privilege  of  Parliament,  even 
where  a  Parliament  was  lawfully  conftituted, 
was  no  Shelter  for  a  Breach  of  Peace,  or  Fe- 
lony, and  muchlefs  for  Treafon:  And  the  King's 
Council  produced  another  Witnefs,  that  proved 
Sir  Harry  was  a  Member  of  the  Committee  of 
Safety,  that  pretended  to  Sovereign  Authority 
in  their  Turn,  and  fent  down  Arms  after  Lam- 
bert, againft  General  Monk,  who  declared  in  Be- 
half of  that  Affembly,  the  Prifoner  called  a  Par- 
liament ;  and  therefore  the  Prifoner  had  no  Pre- 
tence in  that  Cafe  to  fhelter  himfelf  under  the 
Name  or  Authority  of  a  Parliament.  That 
the  Prifoner  was  one  of  the  Principal  Actors 

in 


288 


A  CRITICAL   REVIEW  of 


i66i.     jn  deftroying  the  antient  Form  of  Government, 
14Car.II.  anci  keying  tne  King  out  of  Poffeflion;  one  of 
t/VNJ  the  Chiefs  of  the  Ufurper's,  and  put  that  Force 
upon  others,  which  he  pretended  to  be  under  • 
and  therefore    had   no   manner    of  Colour   to 
claim  the  Benefit  of  the  Statute  of  the  11  Hen.  VII. 
Convi&ed.       The   reft   of  the  Arguments   of  the  King's 
Counfel    were  -the  fame  with  thofe   contained 
in  the  Trials  of  the  Regicides  ;  to  which  there- 
fore I  refer  the  Reader,  and  fhall  only  add,  that 
the  Jury  found  the  Prifoner  Guilty. 

Sir  Henry  Vane,  being  brought  a  third  Time 
to  the  Court  of  King's-Bench,  on  the  nth  of 
June,  to  hear  Judgment,  prefented  a  Bill  of 
Exceptions  to  the  Jndges  to  jfeal,  but  was  in- 
formed, this  was  never  done  in  Capital  Cafes: 
Then  he  produced  a  Petition  that  the  Parlia- 
ment had  preferred  to  the  King,  for  remitting 
his  Execution,  with  his  Majefty's  Anfwer,  which 
were  read  ;  but  he  was  told,  that  Pardons  were 
only  for  the  Penitent ;  whatever  his  Majefty  or 
the  Houfes  might  defign  once  in  his  Favour, 
his  Behaviour  fince,  in  juflifying  what  he  had 
done,  and  reviling  the  Adminiftration,  had 
made  a  great  Alteration  in  his  Cafe,  and  he  had 
little  Room  to  hope  for  Mercy. 

Whereupon  Sir  Henry,  after  having  repeated 
Hejuft-  the  Subftance  of  his  Defence,  proceeded  to  ex- 
^estte,  tol  the  Covenant,-  juftify  the  lateUfurpation,  and 
Hon.  e  C  "  refkft  upon  King  Charles  I.  and  thofe  who  ad- 
hered to  him  ;  adding,  that  he  found  nothing 
would  fatisfy  the  prefent  Government,  but  in 
his  Perfon  to  condemn  all  who  adhered  to  the 
Parliament,  that  they  might  be  rendered  Mur- 
derers and  Rebels  to  Pofterity,  upon  Record : 
And  this  he  faid  muft  inevitably  have  followed, 
if  he  had  voluntarily  given  up  this  Caufe 
without  afTerting  their  and  his  Innocence  ;  by 
which  he  fhould  have  pulled  that  Blood  upon 
his  own  Head,  which  now  he  was  fure  muft  lie 
at  the  Door  of  others,  and  particularly  of  thofe 
that  knowingly  and  precipitately  fhould  em- 
brue  their  Hands  in  his  innocent  Blood,  under 
whatever  Form  of  Pretext  of  Juftice. 

He  begged  Pardon  indeed  for  this  Freedom  ; 
but  faid,  not  only  his  Eftate  and  Life  were  at 
Stake,  but,  what   was  more  to  him  than  Life, 
the  Concerns  of  Thoufands  that  were  in   their 
Graves,  and  of  all  Pofterity  in  Time  to  come. 
He  is  con-      After  which  Sentence  was  pronounced  againft 
tkmned.      the  Prifoner,  as  a  Traitor :  But  the  King  par- 
doning all  the  Sentence  but  the  beheading,  he 
was  drawn  from  the  Tower,  on  a  Sledge,  to  a 
Scaffold  erected  on  Tower-Hill,  on  the  14th  of 
June  1662,  in  order  to  his  Execution. 
H'  St  ed      When  the  Prifoner  had  mounted  the  Scaffold, 
tnihl    1  he  began  a  Speech  to  the  People;  wherein  he  faid, 
Scaffold,     the  Sheriff   came   to   him   that  Morning,  and 
told  him,    he  had  received  a  Command   from 
the  King  that  he  ihould  fay  nothing  reflecting  on 
the  Government;  and  that  he  anfwered,  he  fhould 
order  his  Speech,  as  near  as  he  could,  fo  as  to 
be  leaft  offenfive,  laving  his  Faithfulnefs  to  the 
Truft  repofed  in  him,  which  he  muft  ever  dif- 
charge  with  a  good  Confcience,  unto  Death. 

Then  he  proceeded  to  harangue  the  Crowd, 
and  tell  them,  he  was  not  brought  thither  ac- 
cording to  any  known  Law  of  the  Land  :  He 
had  indeed  been  before  a  Court  of  Juftice,  under 
whofe  Sentence  he  flood  there;  but  that  he  had  not 
the  Liberty  of  laying  before  them  the  Grounds 


and  Reafons  of  thofe  Actions  with  which  he  was  1662. 1 
charged  :  That  he  preffed  the  Judges  to  fet  their  '4Car.II. 
Seals  to  his  Bill  of  Exceptions  as  his  Right,  and  ^V"^ 
the  Right  of  every  free-born  Englijbman,  by  the 
Law  of'  the  Land  ;  but  was  finally  denied  it — 
Whereupon  Sir  John  Robinfon,  the  Governor 
of  the  Tower,  who  was  upon  the  Scaffold,  faid, 
he  muft  not  be  fuffered  to  go  on  thus,  railing  at 
the  Judges ;  and  that  what  he  affirmed  was  faffe : 
But  Sir  Harry  ftill  continuing  to  rail  at  the  Ad- 
miniflration, the  Trumpets  were  ordered  to 
found,  and  drown  the  feditious  Harangue  j  and 
the  Prifoner,  finding  they  would  not  iuffer  him 
to  proceed  on  that  Subject,  turned  to  another 
Part  of  his  Speech,  which  he  held  in  his  Hand, 
and  gave  an  Account  of  his  Converfion  at  four- 
teen or  fifteen  Years  of  Age,  affuring  the 
People  that  he  had  from  that  Time  preferved  a 
good  Confcience  towards  God  arid  Man,  and  for 
this  he  fhould  at  laft  fit  down  in  Glory  with  Chrift 
at  his  right  Hand :  He  was  ready  to  refign  his 
Spirit  into  the  Hands  of  that  God  that  gave  it 
him.  Then  he  returned  to  State  Affairs  again, 
and  faid,  that  in  whatever  he  had  been  engaged 
as  to  the  Publick,  his  Defigns  had  been  for  the 
Good  of  thefe  Nations  ;  appealing  to  the  great 
God  of  Heaven,  and  to  the  Audience,  if  he 
had  defiled  his  Hands  with  any  Man's  Blood  or 
Eftate,  or  fought  himfelf,  in  any  publick  Capa- 
city or  Place  he  had  been  in. 

The  Cause,  he  faid,  had  been  three  times 
ftated.  I  ft,  In  the  Remonflrance  of  the  Houfe 
of  Commons,      idly,    In  the  folemn  League  and 

Covenant Then   the  Trumpets  founded 

again,  and  the  Officer  endeavoured  to  take  the 
Paper  from  him,  telling  him  he  treated  of  Re- 
bellion :  Whereupon  he  tore  the  Paper  in  Pieces, 
and  in  a  very  difcompofed  Manner  fubmitting  fje  is  ^J 
to  the  Block,  his  Head  was  fevered  from  his  cuted 
Body. 

A  Copy  of  the  entire  Speech,  being  left  with  Hh  mA 
a  Friend,  was  afterwards  printed  ;  but  had  little  Speech 
more  in  it,  than  a  farther  Juftification  of  the  Goodjuhlift>ed 
old  Caufe,  which  he  faid,  was  the  Caufe  of  God,  and tfUrhii 
for  the  promoting  the  Kingdom  of  his  dear  Son  Jefus  eat  ' 
Chrift:  Concluding,  that  the  -prefent  Storm,  and  the 
darkClouds  that  yet  hung  over  theReformedChurches, 
were  not  unforeseen  by  him,  for  many  Tears  paffed  : 
So  that  the  Coming  of  Chrift  in  thefe  Clouds,  in  order 
to  a  fudden  and  fpeedy  Revival  of  his  Caufe,  and 
fpreading  his  Kingdom  over  the  whole  Earth,  was 
moft  clear  to  the  Eye  of  his  Faith,  even  that  Faith 
in  which  he  died  j  whereby  the  Kingdoms  of  this 
World  fhould  become  the  Kingdom  of  our  Lord  and 
of  his  Chrift :  Juft  before  the  Stroke  was  given, 
he  faid,  /  blefs  the  Lord,  who  hath  accounted  me 
worthy  to  fuffer  for  his  Name  :  Blejfedbe  the  Lord, 
that  I  have  kept  a  Confcience  void  of  Offence  to 
this~T)ay  :  I  blefs  the  Lord  I  have  not  deferted  the 
Righteous  Caufe  for  which  I  fuffer.  No  Men  more 
maiicioufly,  more  treacheroufly,  or  more  inde- 
fatigably  fomented  and  carried  on  the  Grand 
Rebellion  againft  King  Charles  I.  or  contributed 
more  to  bring  that  Prince  to  the  Block,  than  the 
two  Vanes,  Father  and  Son  ;  which  is  faid  to  be 
occafioned  principally  by  that  King's  bellow- 
ing his  Favours  fo  liberally  on  the  Earl  of 
Strafford,  their  Countryman,  and  Rival  at  Court; 
and  no  one  Thing  piqued  them  more,  than  that 
Earl's,  taking  the  Title  of  Raby  from  a  Caftle 
or  Seat  which  belonged  to  the  Vanes,  which 
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Title  the  Father  himfelf  expected,  and  pretended 
his  Majefty  hid  promifed  to  confer  on  him  : 
Nor  did  anv  Mm  act  more  vigorously,  in  keep- 
ing King  Charles  II.  out  of  the  PofTeflion  of 
his  Throne,  than  Sir  Harry  Vane  the  younger, 
whofe  Trial  we  have  juft  reviewed :  No  Man  was 
more  intimate  with  Cromwell  and  Argyle,  or 
more  confeious  to  their  blackeft  Defigns,  though 
he  had  the  Addrefs  to  excufe  himfelf  from  act- 
ing as  one  of  the  late  King's  Judges ;  nor  was 
any  Man  *nore  zealous  or  inftrumental  in  fub- 
verting  the  Conftitution  in-  Church  and  State. 

The  Subftance  of  his  Defence  feems  to  be  no 
more  than  this,  /  acknowledge  I  did  with  others 
ufurp  the  Government  of  thefe  Nations,  and  hav- 
ing killed  our  King,  and  taken  Pojfejfton  of  his 
dominions,  I  apprehend  we  thereby  became  right- 
ful and  lawful  Sovereigns  ;  and  being  thus  pof- 
fejjed  of  the  fupr  erne  Power,  I  held  it  was  then 
High  Treafon  in  the  fucceeding  King  and  his 
loyal  Subjetls,  to  oppofe  us,  and  attempt  his  Re- 
jloration.  But  furely  this  Was  the  weakeft,  as 
well  as  the  moll  impudent  Defence  that  e -er 
■was  made  by  a  Rebel  in  a  Court  of  Juftice  : 
He  did  not  pretend  the  King  had  oppreffed  his 
Subjects,  or  forfeited  his  Right  to  the  Crown  •, 
but  that  by  Murder,  Robbery,  and  a  fuccefsful 
Rebellion,  they  had  acquired  a  Right  to  tyran- 
nize over  the  Nation,  and  treat  both  Prince  and 
People  as  their  Slaves-,  a  Defence  more  criminal 
than  the  Rebellion  itfelf,  and  which  deferved 
only  to  be  anfwered  by  the  Ax  or  the  Halter. 

Bifhop  Burnet,  fpeaking  of  this  Gentleman, 
fays,  that  he  had  a  Head  as  darkened  in  his 
Notions  of  Religion,  as  his  Mind  was  clouded 
with  Fear  ;  and  though  he  fet  up  a  Form  of  Re- 
ligion, it  confifted  rather  in  withdrawing  from 
all  other  Forms,  than  in  advancing  any  Opinions 
or  Forms  of  his  own  :  That  he  was  of  the  Sect 
called  Seekers,  and  feemed  to  wait  for  fome 
new  and  clearer  Revelations  ;  and  that  though 
he  had  diligently  ftudied  Sir  Harry's  Works, 
he  faid,  he  could  never  difcern  what  he  aimed 
att  However,  the  Bifhop  fays,  his  Execution 
was  mightily  blamed  ,  becaufe  the  King's  De- 
claration from  Breda,  was  a  full  Indemnity  to 
all,  except  the  Regicides ;  Befides,  he  fays  Sir 
Harry  did  not  approve  of  putting  the  King  to 
Death,  of  of  the  Force  put  upon  the  Parlia- 
ment-, but  for  fome  Time  withdrew  from  the 
Scene  of  Action,  to  mew  his  Diflike  of  the 
Ufurpers  Proceedings:  But  furely  this  Right 
Reverend  Father  was  under  a  very  grofs  Mi- 
ftake  ^  for,  if  we  examine  the  Facts  he  afTerts, 
we  lhall  find  in  the  firft  Place,  that  in  the  De- 
claration from  Breda,  all  thofe  were  excepted  out 
of  the  Indemnity  ;  and  that  Sir  Harry  Vane  was 
excepted  by  Name.  It  is  true,  that  upon  Sir 
Harry's  expreffing  fome  Abhorrence  of  his  Trea- 
fons,  the  Parliament,  did  Petition  his  Majefty 
to  refpit  his  Execution,  (not  to  pardon  him,  as 
his  Friends  fuggeft)  -,  and  his  Majefty  did  return  a 
general  Anfwer,  from  whence  it  was  fuppofed 
he  would  be  favourably  dealt  with:  But 
Sh  Harry's  Conduct  afterwards ,  was  fo 
very  provoking,  juftifying  all  that  he  had 
done,  and  fhewing  a  Difpofition  to  act  the 
fame  Tragedy  over  again,  that  he  himfelf  ob- 


ferves,  that  thofe  very  Members'  who  had  been  '66* 
the  forwardeft  to  fave,  were  afterwards  the  readieft  H^ar.  U^ 
to  abfolve  the  King  from  his  Promife,  as  he  calls  {*y~>ry-* 
it  ;  though  it  is  certain,  his  Majefty  made  no 
other  Promife,  if  he  made  any,  than  to  refpit 
his  Execution;  till  it  appeared  how  he  would  be- 
have himfelf,  for  the  Parliament  asked  no  more. 
It  is  ridiculous  alfo  to  think  that  the  fame  Men 
who  had  folicited  his  Pardon,  and  obtained  a 
Promife  of  it  from  the  Crown,  fhould  after- 
wards addrefs  the  King  for  his  Execution.  And 
the  Bifhop  himfelf  acknowledges,  that  the  prin- 
cipal Reafon  of  fuffering  Jdft«-  to  take  Place 
on  this  Occafion,  was,  the  Apprehenfibn  the  Go- 
vernment was  under,  that  he  would  one  Day 
embroil  the  Nation  in  a  Civil  War  again,  to- 
wards which  it  appeared  he  did  not  want  Ta- 
lents, Intereft,  or  good  Will. 

A  celebrated  Writer  in  giving  a  Character  of  Vanc'i 
Sir  Harry  Vane,  fays,  he  was  a  Man  of  great  CharaSer 
Natural  Parts,  and  of  a  very  profound  Diflimu-  h «»<**«< 
lation,  of  a  quick  Conception,  and  very  ready,  Hanl 
fharp,  and  weighty  Expreffion  •,  that  he  had  an 
unufual  Afpect,  which,  though  it  might  naturally 
proceed   from   his  Father  and  Mother,   neither 
of  which  were   beautiful   Perfons  •,    yet  made 
them  think  there  was  fomething  in  him  extraor- 
dinary, and  his  whole  Life  made  good  that  Ima- 
gination.  He  went  from  School  to  Magdalen 
College  in  Oxford,  where  his  Life  was  not  very 
regular ,  from  the  Univerfity  he  went  to  travel* 
firft  in  France  }  but  fpent  moft  of  his  Time  at 
Geneva,  and  at  his  Return  to  England,  appeared 
to  have  contracted  great  Prejudices  and  Bitter- 
nefs  againft  the  Church,  both  as  to  her  Govern- 
ment and  Liturgy  ;  which  feemed  at  firft  to  dif- 
pleafe  his  Father,  who  was  hitherto  conformable, 
and  exceeding  fharp  againft  thofe  who  were  not : 
After  fome  fhort  ftay  in  England,  he  thought  fit 
to  make  a  Voyage  to  New  England  where  the 
Sectaries  abounded,  and  had  withdrawn  them- 
felves  from  the  Jurifdiction  of  their  Ecclefiafti- 
cal  Governors :  This  Gentleman  was  no  fooner 
landed  in  New  England,  but  his  Parts  and  Qua- 
lity, being  the  Son  of  a  Privy  Counfellor,    but 
above  all,  his  Principles  gave  him  fuch  an  In- 
tereft in  that  People,  that  they  appeared  infi- 
nitely fond  of  him,  and  in  fome  fhort  Time 
elected  him  their  Governor  :    But  it  feems   he 
would  have  reformed  even  the  Puritan  Reforma- 
tion, about  which,  the  People  and  our  Gover- 
nor difagreeing,  and  growing  heartily  weary  of 
each  other,  he  returned  to  Old  England,  where 
by  his  Fathers  Intereft,  he  obtained  the  Office 
of  Treafurer  of  the  NaVy,  jointly  with  Sir  Wil- 
liam Ruffel;  and  feemed  well  fatisfied  with  the  Go- 
vernment, till  his  Father  appeared  difgufted,  on 
the  Earl  of  Strafford's  having  the  Title  of  Raby 
(the  Seat  of  the  Vanes  in  Tork/bire)  conferred  on 
him  by  his  Majefty,     But  afterwards  afibciating 
himfelf  with  Pymy  the  great  Incendiary,  in  the 
Houfe  of  Commons,  and  all  other  difaffected  and  ' 
feditious  Perfons,  he  became  one  of  the  moft  vio- 
lent Enemies  againft  the  Government,  and  with 
his  Father  communicated  thofe  'Secrets  to   the 
Commons,  and  made  fuch  malicious  Glories  on 
them,  as  at  length  proved  the  Ruin  of  the  Earl 
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HE  Priibner,  being  arraigned,  held  up 
his  Hand  with  his  Glove  on,  which   the 
5^«  Court  ordered  -to  be  taken  off.     The  Indict- 

&&•  ment  charged  Jiim  with  Compaffing  the  King's 
.  Death,  and  rf!  Subverfion  of  the  Government, 
and  the  Overt  Act,  Jaid  in  the  Indictment,  to 
prove  the  T-reafon  of  his  Heart,-  Was  his  preach- 
ing at  a  Meeting- Houfe  in  White-Chapel,  and  de- 
claring, (1.)  "  That  the  King  was  a  bloody  Ty- 
"  rant,  a  Blood-fucker  and  Blood-thirfty  Man, 
"  and  his  Nobles  the  lame.  (2.)  That  the  King 
' '  and  his  Nobles  had  Ihed  the  Blood  of  the  Saints 
"  at  Charing-Crofs,  and  the  Blood  of  the  Cove- 
"  nanters  in  Scotland.  (3.)  That  the  King  was 
* '  brought  in  to  this  End,-  to  fill  up  the  Meafure  of 
"  his  Iniquity  ;  and  that  the  King's  Cup  of  Ini- 
"  quiry  had  filled  more  within  this  laft  Year,  than 
"  in  many  Years  before.  (4..)  That  he  bemoaned 
"  they  had  not  improved  their  Opportunity, 
"  when  they  had  the  Power  in  their  Hands  :  That 
"  it  would  not  be  long  before  they  had  Power 
"  again,  and  then  they  would  improve  it  bet- 
"  ter  :  And  he  bewailed  the  Apoftacy  of  the 
"  People  of  God,  and  faid,  They  bad  not  fought 
"  the  Lord's  Butt  els  thoroughly  ;  but  when  the 
* '  Lord  Jhoidd  gk>e  his  Work  into  their  Hands  a- 
"  gain,  they- would  do  it  better.  (5.)  'That  the 
"  Death  and  Dejtruftion  of  the  King  drew  very 
"  near. 

The  King's  Counfel,  having  opened  the  In- 
dictment., and  obferved  that  the  late  Rebellion 
was  incited  and  fomented  by  fuch  feditious  Dif- 
courfes  as  theie,  produced  their  Witneffes. 

'John  Tipler  depofed,  that  being  in  a  Yard 
adjoining  to  the  Meeting-Houfe,  he  did,  through 
a  Window,  fee  the  Priibner  John  James  in  the 
Pulpit, '  and  heard  him  fpeak  the  Words  laid 
in  the  Indictment ;  adding,  that  he  mightily 
applauded  Oliver  Cromwell,  faying,  that  every 
Einger  of  his  was  a  Champion  :  And  that  the 
Deponent  informing  Alderman  Chard,  a  Juftice 
of  Peace,  what  he  had  heard,  the  Alderman 
came  and  apprehended  the  Prifoner  in  the 
Pulpit,  and  took  all  the  Men  that  were  at  the 
Conventicle,  committing  fuch  of  them  as  re- 
fufed  the  Oath  of  Allegiance  ;  but  let  the  Wo- 
men and  the  reft  at  Liberty  :  And  the  Alder- 
man made  Oath  of  his  feizing  the  Priibner,  &c. 
asthefirft  Witnefs  had  depofed.  Osborne,  an- 
other Witnefs,  depofed  he  was  within  the  Meet- 
ing-Houfe, and  heard  the  Prifoner  fpeak  the 
words  laid  in  the  Indictment,  or  to  that  Effect  : 
And  another  Witnefs  depofed,  that,  being  in 
Tipler's  Houfe,  and  hearing  a  Perfon  fpeaking 
very  loud,  he  went  out  and  heard  the  Speaker 
fay,  That  the  Lord  had  a  great  Work  for  his  Peo- 
ple to  do  ;  and  that  they  were  the  People  that 
muft  do.it:  But  could  not  be  pofitive  that  the 
preacher  was  the  Perfon  that  (poke  them. 
(The  Pri-  On  the  other  Hand,  the  Prifoner  produced 
fcnersWit-  four  Witneffes  that  were  at  the  faid  Meeting, 
*'fii-        who  depofed,  that  the  Words  laid  in  the  Indicl- 


*Ihe  Evi- 


ment,   were  not  fpoken  by  the  Prifoner  5  but 
they  would  not  declare  who  they  were  fpoken  by. 

•  He  produced  another  Witnefs  alio,  who  de- 
pofed,- that  Osborne' Md  he  was  frightened  to 
give  Evidence  againft  the  Prifoner  ;  but  Osborne 
averred  upon  his  Oath,  in  open  Court,  that  he 
faid  no  fuch  Thing. 

The  Prifoner  faid  in  his  Defence,    That  he  #«  £e- 
had  no  Malice  againft  the  King,    but  prayed  fence 
for  his  Soul  5  that  he   had  never  been  in   any 
Office  or  publick  Employment  againft  his  pre- 
sent Majefty  or  his  Father,  and  denied  he  fpoke 
the  Words  laid  in  the  Indictment,  or  any  others 
to  that  Effect  ;  that  he  had  always  declared  a- 
gainft  Cromwell's   Ufurpation,  and  fuffered  un- 
der it  j  and  bid  the  Jury   take   Care   therefore 
of  fhedding  his  Innocent  Blood ;  for  the  Lord 
Jefus  Chrift  was  King  of  Nations,  as  well  as 
King  of  Saints  ;  and  that  the  Government  of 
Right  belonged  to   him.    {Intimating   that   the 
Saints  ought  to  have  the  Adminifl ration  under  him.) 
Whereupon  the  Chief  Juftice  interrupted  him 
and  demanded ;  if  he  thought  he  was  in   his 
Conventicle  at  White-  Chapel  ?  He  alio  ordered 
a  Paragraph  in  the  Aft  for  the  Prefervation  of 
the  King's  Perfon,  to  be  read,  wherein   it  was 
declared,  That  whoever  fhould  by  Printing,  Preach- 
ing, or  Writing,  endeavour  to  levy  War  againft  the 
King,    or   compafs  the  King's  Death,  jhould  be 
judged  a  Traitor  :  And  the  Court  informed   the 
Prifoner   that  it  was   the   Imagination   of   his     . 
Heart  that  was  the  Treafon  ',  his  Preaching  was  x 
but  the  Overt  Act  or  Manifeftation  of  the  Trea- 
fon: And  whereas  he   objected,  that  the  very 
Words  laid  in  the  Indictment  were  not  proved, 
it  was  anfwered,  that  if  Words  to  that  Effect, 
which  difcovered  the  Treafon  of  his  Heart,  were 
proved  againft  him,  that  was  fufficient  ;   it  was 
not  neceffary  to  prove  the  very  Words.    It  was 
obferved  alfo,  that  though  the  Prifoner  and  his 
Witneffes  denied  his  fpeaking  the  Words  •  they 
had  not  (hewn  who  fpoke  them,  or  what  he  did 
fay :  And  that  no  Criminal  would  ever  receive  his 
Delert,  if  his  Denial,  or  the  Denial  of  his  Accom- 
plices, on  their  bare  Words,  would  acquit  him  : 
Whereupon  the  Jury,  after  a  Quarter  of  an  Hours  He  is  (on- 
Recefs,    brought   the  Prifoner    in   Gu  1  jlt  y,  viffed,  and 
and  Judgment  was   pronounced   on  him  as  a  conde™cd. 
Traitor. 

John  James  being  drawn  on  a  Sledge,  'from 
Newgate    to    the    Gallows    at  Tyburn,    on". the 
26th""of  November  1662,  obtained  leave  of  the 
Sheriff  to  make  a  Speech  to  the  People  ;  where-  His  Speech 
in  he .firft  endeavoured  to  clear  himfeif  from  be-  attheG/O- 
ing  a  Jefuit  (with  which  he  was  charged  by  fome)  *"" 
by  fhewing  he  was  born  of  mean  Parents,  and 
wanted   that  learned  Education  that  Jefuits  ufu- 
ally  have  :    On  the  other  Hand,  he  declared, 
he  held  the  feventh  Day  ought  to  be  the  Chriftian 
as  well  as  the  Jewifh  Sabbath  •  and  faid,  he  did 
expeel   the  vijible  Kingdom  of  Jefus  Chrift  upon 
Earth,  and  that  Jefus  Chrift  the  Son  of  God  was, 
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i  S6z.     Kin?  of  all  the  Nations  of  the  World;  and  according 
«4Car  II.  t0  \iev   xj_  j  -    tfJt,  Kingdoms  cf  ihisWorld  were 
^^^"^  become  the  Kvgdoms  of  the  Lord  and  of  bis  Chrift, 
and  be  fhould  reign  jor  ever  and  ever  ;  which  be 
fud  cculd  not  be  meant  of  a  Spiritual  Kingdom  \  for 
the  Text  laid  exjrefyihe  Kingdoms  cf  this  World: 
But   maintained  to  the  laft,  that   what  he  was 
charged  with  was  filfe, -though  feveral  Wicneffes 
had  fvvprn   it  in   Court,  for  which   he    hoped 
God  would  forgive  them  :  And  concluded,   as 
Criminals   uiually  do,  with  pious  Exhortations 
I/eh  ex-   to  the  Multitude.     After  which  he  was  turned 
ecuiU       0^  and  hanging  till  he  was  quite  dead,  he  was 
cmbowclled   and    quartered   as  a   Traitor  ;  his 
Quarters  let  upon  the  City  Gates,  and  his  Head 
upon  the  Bridge  :    But  his  Head  was  afterwards 
taken   from  the   Bridge,  and   fee   up   near  his 
Meeting-Houfe  in  White-Chappel. 
Remarks        This  James  appears  to  have  been  a  Fifth-Mo- 
rn James'*  narcby-Man,  whole  Principles  were  indeed  de- 
Irid.        ftructive   of  all    Government :    They    raifed   a 
Rebellion   in   the   City   the   very  Year  of   the 
Reftoration,    and    were    with   Difficulty     fup- 


preiTed,  being  thoroughly  peffuaded  I'hcj '  fcugbt'  1662. 
the  Lcrd's  Battels,  andjhould  be  fuppcrted  by  a  Su-  I.4^J\" 
pernalural  Power.  The  Government  therefore 
will  be  juftified  by  all  confideringMen,  in  pro- 
ceeding with  Rigour  againft  a  Broacher  of  fuch 
Doctrines ;  nor  do  I  think  he  had  any  Reafon 
to  complain  of  Hardffiip  on  his  Tryal :  He  in- 
filled indeed,  that  the  very  Words  laid  in  the 
Indictments  ought  by  Law  to  have  been  proved, 
but  it  appears  from  numerous  Inftances  in  the  State 
Trials,  that  where  any  one  is  indicted  forcompaf- 
fing  the  Death  of  the  King,  other  Words  of  the 
like  Tenor  may  be  proved,  as  an  Evidence  of 
it,  belides  thofe  laid  in  the  Indictment.  It  is. 
true,  in  an  Indictment  for  a  Libel,  the  very 
Words  ought  to  be  fpecified,  (and  thofe  Words 
proved)  •,  but  in  an  Indictment  for  High-Treafon, 
in  -compaffing  the  King's  Death,  and  where 
Difcourfes  or  Writings  are  laid  as  Overt  Acts  -, 
There  it  is  fufficient  to  prove  the  Effect  or  Tenor 
of  the  Words  laid  in  '  the  Indictment  j  it  is  not 
neceflary  to  prove  the  very  Words. 


^2IT  The  Trials  of  Thomas  Tonge,  George  Phillips,  y6t- 

l4.Car.  II.  *  '  i4Car.II. 

^^^      Francis  Stubbs,  James  Hind,  John  Sellers,  ^^^ 
Eg*       and  Nathaniel  Gibbs,  for  High-Treafon,   at  the 
**■  Old-Bailey,    London,    the    nth     of  December,    1662, 

1 4.  Car.  II. 


THE  Indictment  charges  the  Prifonerswith 
compaffing  the  Death  of  the  King  :  And 
the  Overt  Acts,  laid  as  an  Evidence  of  it,  were, 
their  confulting  and  agreeing,  on  the  31ft  of 
Otliber  then  laft  palled,  to  depofe  his  Majefty, 
to  alter  the  Government,  to  feize  the  King's 
Perl  on  in  his  Palace  of  Whitelyall,  furprize  the 
Tower  of  London,  Windfcr  Caftle,  &c. 

William  Hill,  the  firft  Witnefs,  depofed,  that 
he  was  at  a  Confultation  with  the  Prifoner  Hind, 
and  fome  others,  at  the  Ship -Tavern  ;  and  that 
all,  or  moft,  of  the  Sects  of  Diffenters,  appeared 
to  be  concerned  in  this  Plot  againft  the  Govern- 
ment (viz.)  Fifth- Monarchy-Mgn,  Anabaptifts, 
Independents,  Fighting  Quakers,  and  the  Congre- 
gational Churches;  that  they  refolved  to  endeavour 
a  Deliverance  from  their  Adverfaries  at  Whitehall, 
and  had  much  Difcourfe  to  that  Effect :  That  at 
another  Meeting  with  the  Prifoners,  Stubbs  Hind 
Tonge  and  ethers,  Mention  was  made  of  a 
Council  of  Six  that  conducted  the  Delign  ;  that 
he  underftood  Ludlow  was  to  be  Commander 
in  chief,  that  Horfes  and  Arms  were  ready  for 
an  Infurrection  on  All-hallows  Eve^  xhaxWindfor- 
Cafle  was  to  be  furprized,  and  they  expected  a 
Rifing  in  the  Weft  :  That  a  Declaration  was 
read  among  the  Confpirators,  letting  forth  the 
Danger  of  Popery,  and  complaining  of  Mono- 
polies j  declaring  for  Liberty  of  Conference,  and 
a  free  Common-wealth  :  And  five  thoufand  Let- 
ters were  prepared  to  be  difperfed  in  Town  and 
Country,  .affirming  that  the  Papifts  defigned  a 
general  MafTacre  of  the  Proteftanis'  on  All -hal- 
lows Eve,  and   inciting  the  People  to  take  up 


Arms*  and  ftand  upon  their  DeTence  -,  and  this 
was  to  ferve  for  a  Pretence  for  the  intended  In- 
furrection of  the  Malcontents.  He  depofed  alfo, 
that  there  was  a  Defign  to  feize  the  King's  Per- 
fon  in  Whitehall,  together  with  the  Duke  of  Al- 
bemarle, and  the  Lord  Mayor;  and  they  dif- 
courfed of  extirpating  all  Kings,  Princes  and 
Dukes,  that  they  might  have  a  free  State,  and 
no  more  be  troubled  with  fuch  Perfons,  or  with 
Lawn  Sleeves  or  Surcingles  :  And  this  Witnefs 
heard  that  a  Party  of  Horfe  was  to  come  to 
Town  the  Night  before  the  intended  Infurrection. 
Riggs,  another  of  the  Confpirators,  depofed,  that 
on  the  24th  of  Otlober,  the  Day  before  they 
were  taken,  they  had  a  Meeting,  and  difcourfed 
concerning  the  taking-jVhiteball,  and  the  Tower, 
Tonge,  Stubbs  'and  Hind,  the  Prifoners  being  pre- 
fent ;  that  Gibbs  told  the  Deponent,  Ludlow  was 
in  Town,  and  that  the  Council  of  Six  was  broken 
up,  and  they  had  fent  Meffengers  into  the  Coun- 
try to  give  Notice  and  make  their  Interefts; 
that  he  had  feen  a  Letter  alfo,  intimating  that 
there  Would  be  a  Ma  fiacre,  and  a  Rifing  of  the 
*Papifts :  And  thatj  being  with  Phillips  Tonge  and 
Stubbs,  Phillips  propofed  the  furprizing  the  King 
at  Camber  well,  as  he  came  from  Hampton-Court 
to  fee  the  Queen  Mother  at  Greenwich  ;  and 
Tongue  faid,  they  might  have  fuch  an  Opportu- 
nity twice  every  Week. 

Bradley  depofed,  that  he  was  with  the  Pri- 
foners Tonge  and  Stubbs,  at  Tonne's  Houfe,  and 
that  they  difcourfed  how  Whitehall  might  be  fur- 
prized  ;  that  he  had  at  feveral  other  Times  dif- 
courfed with  the  Prifoner  Hind  and  others,  about 
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i66z.  furprizing  the  King,  the  Duke,  the  General, 
c^^-vj  an<^  as  rnany  more  of  the  Council  as  they  could 
feize  :  That  the  Prifoner,  Gibbs*,  informing 
them  the  Scheme  was  ready  to  be  put  in  Ex- 
ecution, their  Council  broke  up,  and  Meffen- 
gers  were  fent  into  the  Country  to  give  Notice ; 
and  that  Ludhvj  was  in  Town,  and  to  be  their 
General. 

Tyler  depofed,    That    he   had  heard  Tonge, 
and  others,  difcourfe   of  furprizing  Whitehall, 
and  difmounting  the  great  Guns   there,  and  of 
the  Service  it  would  be  to   feize  the  King,  the 
Duke,  and  the  Lord    Albemarle  :    That   Tonge 
laid  he  ferved  the  Suttlers   in  the  Tower,  and 
was  fo  well  acquainted  there,  that  he  would  un- 
dertake,  at  Ten  or  Eleven  at  Night,  to  fur- 
prize  that  whole  Fortrefs,   with   forty   Men  : 
That  he  alfo  ferved  the  Suttlers  at  Wind/or*  and 
was  fo  well  acquainted  with  the  Soldiers,  and  one 
of  the  Gunners  there,  that  the  Caftle  might  ea- 
fily  be  furprized  :  That  the  Confpirators  pro- 
pofed  to  convert  the  Government  into  a  Com- 
mon-wealth ;  to  which  End  all  Interefts  would 
unite,   (viz,)    Quakers,    Fifth-Monarchy-Men  , 
Anabaptifis,    Independents,    Presbyterians,    and 
Levellers  \  and,  at  their  laft  Consultation,  they 
all  obliged  themfelves  to  fee  what  Intereft  they 
could  make  among  the  Presbyterians  ;  becaufe 
they  looked  upon  them  as  the  Perfons  who  had 
moft  Strength  and  Money :  That  the  feveral 
Counties  of  England  were  ripe,  and  forward  for 
Action ;  being  in  Dread  of  a  MafTacre  by  the 
Papifts,  on  Allballows  Eve. 
£**-      Then  Phillips's  Examination  was  read  in  Evi- 
PhXc7    dence'  wherein  he  confefled,  That  Riggs,  late 
nal         Chaplain  to  Admiral  Blake,  (but  at  that  Time 
a  Brewer's  ClerkJ  aflured  him,  there  would  be  a 
Rifing  of  divers  godly  People,  in   Arms,  for 
Prefervation  of  Religion  •,  and,  that  they  intend- 
ed  to  feize  the  King's    Perfon  at  Camber-well. 
And  the  Examinant  demanding  of  Riggs  why 
they  had  not  yet  feized  the  King,  he  faid,  they 
were  not  then  ready;  becaufe  the  Congregational 
Churches    and  they  were  not  fully  agreed  ;  but 
that  things  were  now  near  ready,  both  in  Town 
and  Country  :  That  Riggs  afterwards  carried  the 
Examinant  to  Tonge's  Houfe,  who   had  been 
formerly  a  Captain   in  the  Rebels   Army,  but 
then  fold  Tobacco  and  Brandy  on   Tower-Hill', 
and,  that  Tonge  told  Riggs,  he  had  prevailed  on 
fome  of  the  Soldiers  at  Windfor,  to  deliver  up 
that  Caftle  :  That  Riggs  faid   he  was  going  to 
afiift  in  the  furprifing  two  Caflles  in  Kent :  That 
Ludlow  was  to  command,  and  that  there  was  a 
Council  of  Six  that  conducted  the  Defign,   and 
fat  but  one  Day  in  a   Place;  nor  were  they 
to  be  fpoken  with  by  any,  but  the  Agitators  of 
■     each  County,  who  were  employed  in  preparing 
all  Parties  in  the  feveral  Counties;  and  that  the 
Six  were  of  feveral  Opinions,  (Terfuafions  or  De-» 
nominations  of  Diflfenters,)  that  all  Parties  might 
be  united  :    That  the  Examinant,  being  a  Ser- 
jeant of  the  Artillery,  did  promife  to  give  them 
the  Word,   when  the  general  Rifing  mould  be; 
and  that  all  the  feveral  Churches  (Sefts)  promi- 
fed  to  join,  and  the  Fifth-Monarchy-Men  were  to 
lead  the  Van. 

That  after  the  King  mould  be  feized,  they  had 
a  Declaration  ready  to  difperfe,  againft  Bifhops 
and  the    Common-Prayer,  and  for  Liberty  of 


Confcience.     That  one  Baker  alfo  informed  the      1662 
Examinant,    that  there  were  Arms  and  Powder  14Car.II. 
diftributed  in  feveral   Places;  and  their  Friends  v""'rV^w/ 
were  ready  in  all  Counties,  only  waiting  for  the 
Day  :  That  Riggs  alfo  acquainted  the   Exami- 
nant with  their  Defign  of  furprizing  the  Tozvcr, 
when  Sir  John   Robinfon   the  Governor    mould 
come  Home  late  in  the  Evening. 

Sir  William  Morrice  and  Sir  Henry  Bennet, 
Principal  Secretaries  of  State,  alfo  depofed,  That 
they  had  received  Letters  from  feveral  Counties, 
of  a  Report  that  was  fpread  about,  That  the 
Proteftants  were  to  have  their  Throats  cut  by  the 
Papifts,  on  a  certain  Day  j  and  that  thefe  Ru- 
mours were  propagated,  in  order  to  induce  the 
People  to  join  the  Malcontents. 

Sir  John  Talbot  depofed,  That  thefe  Reports 
occafioned  great  Difturbances  in  Warwick/hire 
and  Worcefterfhire.  Sir  John  Weld,  and  Mr. 
Hodges,  depofed  the  like,  as  to  Dorfetjhire  and 
Shropjhire  ;  adding,  that  feveral  Perfons  had 
been  taken  up  on   thefe  Reports. 

The  Prifoners  faid  little  in  their  Defence  ; 
but,  that  they  had  not  engaged  in  any  formed 
Defign  againft  the  Government;  though  they 
could  not  deny,  but  they  had  heard  fome  fuch 
Difcourfes  as  the  WitnefTes  teftified.  They  ob- 
ferved  alfo,  that  Hill  and  Riggs,  two  of  the 
WitnefTes,  had  acknowledged  themfelves  Ac- 
complices in  the  Treafon  they  accufed  them 
of ;  and,  therefore,  were  not  legal  WitnefTes : 
To  which  the  Court  replied,  That  Accomplices 
were  lawful  WitnefTes,  till  convicted  ;  and, 
befides,  there  were  feveral  corroborating  Cir- 
cumftancesto  fupport  their  Teftimony.  That 
the  being  prefent  where  Treafon  was  fpoken, 
and  fhewing  an  Approbation  of  it,  was  Trea- 
fon in  the  Hearer,  as  well  as  the  Speaker :  Then 
the  Jury  withdrew,  and  within  an  Hour  re- 
turned into  Court  with  their  Verdict,  that  Tonge, 
Phillips,  Stubbs, Sellers,  zndGibbs,  wereGuiLTy.  TbePrifi- 
As  to  Hind,  he  confefled  the  Fact,  and  would  ntrsco*' 
not  abide  his  Trial.  **** 

The  Prifoners  being  afterwards  called  to 
Judgment,  and  asked  what  they  had  to  fay 
why  Sentence  mould  not  be  pronounced  a- 
gainft  them,  threw  themfelves  on  the  King's 
Mercy,  and  were   condemned  as  Traitors.    ■     j^co** 

Of  thefe  fix  Prifoners,    two  were  pardoned,  dtmned' 
(viz.)  Hind  and  Sellers ;  but    the  other  four,  ^vopar- 
(viz.)  Tonge,  Phillips,  Gibbs,  and  Stubbs,  were  if*"*  . 
drawn  on   Hurdles  to  Tyburn,  on  the  aid  of  ,ZZZ 
December:     Where,  being  permitted  to   fpeak  ecuttd. 
by  the    Sheriff,    Tonge  confefled   he  had  been  ?%  «»♦ 
in  Company  where  he  had  heard  Men  contrive Mstheir 
the  Bufinefs,    for  which  he  was  condemned  to  $j£ %%- 
die  :  And,  that  be  was  led  to  join  with  them,  ham- low. 
ing  been  fome  Time  in  the  Army,  and  held  the 
Caufe  to  be  good. 

Phillips  faid  he  had  not  any  murderous 
Thought  againft  the  King;  that  he  had  ventu- 
red his  Life  for  his  Majefty,  and  was  far  from 
any  fuch  Thought :  That  he  never  acted  againft 
him  in  any  Thing,  but  this;  and  it  was  his 
Ignorance  in  the  Laws,  that  he  did  not  difco- 
ver  the  Plot  ;  acknowledging,  he  was  juflly  found 
Guilty. 

Gibbs  made  a  long  Speech,  or  rather  Ser- 
mon, under  the  Gallows,  in  the  fanatick  Strain; 
but    all  he  faid  to  the  Purpofe,  was.    That  he 

had 
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The  Four 
Executed. 


Remarks 
»»Tonge'i 
Trial,  &c. 


had  heard  treafonahle  Difcourfes,  and,  was  fo  far 
guilty,  through  his  Ignorance  in  the  Laws,  that 
be  did  not  reveal  it. 

Stuhbs  alfo,  after  having  made  a  Recapitula- 
tion of  his  whole  Trial,  confejed  his  being  in 
Company  with  the  Confpirators,  and  his  hearing 
treafonahle  Words,  which  he  did  not  difcover, 
being  ignorant  of  the  Law,  he  faid,  in  that 
Cafe  •,  and  begged  his  Majefties  Pardon. 

After  which  the  Prifoners  were  executed  as 
Traitors,  arid  their  Quarters  delivered  to  their 
Friends  to  be  buried  ;  but  their  Heads  were  fet 
up  either  on  or  near  'Tower -hill. 

The  Continuers  of  Rapin  pretend  to  queftion 
the  Truth  of  this  Confpiracy1,  though  the  Cri- 


minals confeffed  it  at  the  Gallows;  and  they  1662. 
have  made  two  Miftakes  in  their  Relation  of  it,  l^f^\ 
which  fhews  they  took  but  little  Care  to  en- 
quire into  the  Matter,  or  elfe  defignedly  impo- 
fed  upon  their  Readers'.  For,  firft  there  were 
but  Four  of  the  Confpirators  executed,  where- 
as they  make  them  to  be  Six  :  And,  fecondly, 
there  were  feveral  more  of  the  Confpirators  dif- 
covered,  befides  thofe  that  were  executed  j  and, 
particularly  fome  that  were  made  Witneffes   a- 


£ainft  the  Prifoners  ;    and 


thefe  accurate 


,    -..-    yet 

Writers  affirm,  That  there  were  none  difcover- 
ed  but  the  Six  that  were  executed  :  (they  fhould 
have  faid  tried)  and  even  with  this  Correction, 
what  they  ailerted  was  far  from  being  true. 


St  E  DM  AN,    »«Jt 
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t5o2ii.The    Trial  of  Mary    Moders,     alias 

(ufually    called  the    German    Princefs,^  for  Bigamy,  at 
the  Old-Bailey,  the  4th  of  June,  1663.   15  Car.  If. 


Moder's 
her  Trial. 


The  Evh  rr^H  E  Indictment  charged  the  Prifoner  with 
4ence.         J^    Felony,  in  marrying  onzjohn  Carleton,  her 
firft  Hubsand,  Thomas  Stedman,  being  alive. 

Knot,  the  principal  Witnefs,  depofed,  That, 
about  nine  Years  before,  he  gave  the  Prifoner 
in  Marriage  to  Thomas,  Stedman,  at  St.  Mildred** 
in  Canterbury,  fhe  being  then  about  nineteen; 
That  they  were  married  by  one  Parfon  Man-, 
and  that  Stedman  and  his  Wife  lived  together 
about  four  Years,  in  Canterbury,  and  had  two 
Children ;  and,  that  he  faw  Stedman  alive  at 
Dover,  the  laft  Week  :  But,  he  could  not  tell 
whether  they  were  married  according  to  the 
Rites  of  the  Church  of  England,  or  hot;  only 
he  remembred  the  Marriage  was  fome  little 
Time  before  the  Ordinance  was  made,  that 
gave  *Juftices  of  Peace  an  Authority  to  marry 
1  People.     Other  Witneffes  depofed,  That  they 

faw  Stedman,  the  firft  Husband,  at  Dover,  the 
preceding  Week ;  that  he  acknowledged 
he  married  Mary  Moders  ,  of  Canterbury  ; 
that  Knot  gave  her  in  Marriage,  and,  that  he 
would  have  come  up  as>  an  Evidence  againft  her, 
if  he  had  not  wanted  Money  for  his  Jour- 
ney. 

Another  Witnefs  depofed,  That  the  Prifo- 
ner was  on  board  her  Husband's  Ship  in  the 
Downs,  bound  for  Barbadoes ;  and,  that  Tho- 
mas Stedman,  her  Husband,  came  with  an 
Order,  and  fetched  his  Wife,  the  Prifoner,  on 
Shore. 

And  Witneffes  being  called  to  prove  the 
Second  Marriage,  the  Prifoner  acknowledged 
that,  but  denied  the  Firft. 

The  Prifoner  faid,  in  her  Defence,  that  this 
Profecution  was  promoted  by  her  Husband 
Carleton's  Father,  becaijfe  ftie  refufed  to  make 
over  what  fhe  had  to  his  Son.  That  fhe 
was,  indeed,  a  Foreigner,  and  Mr.  Carleton  un- 
derftanding  fhe  was  a  Woman  of  Subftance, 


Tit  Prifo- 
ners  De- 
fence, 


by  a  Letter  he  intercepted,  folicited  her  with  the 
greateft  Importunity,  till  he  obtained  her  Con- 
fent  to  marry  him  ;  and  was  fo  much  in  Hafte 
to  fecure  her  Fortune,  that  he  married  her  firft 
without  a  Licence,  and,  fome  few  Days  after, 
with  a  Licence  :  That  upon  her  refufing  to 
comply  with  the  Demands  of  the  Father  and 
Son,  they  had  forged  this  Story  of  her  being 
married  to  a  Man  at  Canterbury.  That  feve- 
ral People  of  that  City,  had  been  brought 
to.  the  Prifon,  in  Order  to  make  them  Wit- 
neffes againft  her,  but  none  of  them  knew  her ; 
and  it  was  ftrange  no  Regifter  or  Certificate  of 
her  Marriage  appeared,  if  fhe  was  married  at 
Canterbury  ;  and  no  other  Teftimony,  but  the 
Evidence  of  this  paltry  Fellow  Knot ;  and  though 
they  had  depofed  fhe  was  nineteen  Years  of  Age, 
nine  Years  ago,  fhe  was  not  one  and  twenty  at 
this  Time. 

The  Court  feemed  diffatisfied,  the  firft  Hus-  Qu„vati„ 
band  did  not  appear,  and   faid,  they  muft  not  ons  „ftht 
condemn  a  Perfon  upon  Hear-fay,  obferving  to  Court  on 
the  Jury,  that  the  Evidence  of  the  firft  Marri-***.^*'" 
age,  depended  On  the  fingle  Teftimony  of  Knot^ttKe' 
and  it  was  ftrange  '  if  they   lived  together  four 
Years,  and  had  Children,  that  no  Body  elfe  was 
brought  to  prove  it  i  And  that,  if  they  did  find 
her  Guilty,  fhe  muft   die,  for  that  a  Woman 
could  not  have  the  Benefit  of  Clergy;  whereup- 
on the  Jury  acquitted  her. 

There  feems  to  be  very  little  Room  for  Re-  Remarks 
marks   on   this  Trial,  except  it  be,  that  unlefs  mthtTri- 
both  Marriages  appear  to  have  been  celebrated  ttl  <f  Mo* 
by  a  Minifter  of  the  Church  of  England,  or  fome  der$- 
Roman  Catholick  Prieft,  the  fecond  Marriage  is 
not  Felony.     And,  though  a  Woman  could  not 
have  the  Benefit  of  Clergy  then,  fhe  may  now , 
by  a  Statute  made  fince  the  Revolution  ;  or,  at 
leaft,  what  is  equivalent  to  it. 
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A  CRITICAL   REVIEW  oj 


Turner'/ 
Trial. 


i ,S?h, The   Trials   of    Colonel   James    Turner,    and    of , ;*j* lt 
John  Turner,   and  Ely    Turner,  his  Sons,^" 
and  Mary    Turner,  his   Wife,  and  of  Willi- 
am   Turner,   an  Accomplice,   for  Felony  and  Bur- 
glary, at  the  Old-Bailey,    London,  the   15  th,   1 6th,  and 
19th  of  January,  1663.     15.  Car.    II. 


The 
Charge. 


The  She- 
fecure  the 

Prifoners 


fore  Con 
•viftion. 


THE  Indi&ment  charges  the  Prifoners, 
James,  John,  and  William  Turner,  with 
Felony  and  Burglary,  in  breaking  open  the 
Houfe  of  Francis  Tryon,  Merchant,  and  rob- 
bing him  of  Jewels  and  Money,  to  the  Va- 
lue of  thirteen  or  fourteen  hundred  .Pounds. 
And  the  faid  Mary  Turner,  and  Ely  Turner, 
were  charged  with  receiving,  comforting,  aid- 
ing, and  maintaining  the  faid  John  Turner, 
knowing  him  to  have  committed  the  faid  Fe- 
lony and  Burglary. 

To  which  Indictment  the  Prifoners  having 
feverally  pleaded  not  Guilty,  James  Turner, 
the  Father,  complained  to  the  Court,  that  the 
Sheriffs  had  taken  PoiTeiTion  of  his  Houfe,  and 
feized  his  Goods  •  and,  upon  this  Occafion,  the 
Lord  Chief  Juftice  Hyde  obferved,  that  though 
Goods,  &fl-t}ie  Goods  of  a  Man,  accufed  of  Felony,  were 
not  forfeited  till  Conviction,  yet  it  was  prudent 
in  the  Sheriffs,  and  agreeable  to  Law,  to  take 
Care  the  Goods  were  not  embezzled.  However, 
he  faid,  the  Prifoner  might  have  what  Part  of 
them  he  would,  for  his  prefent  Supply  ;  and, 
if  any  of  his  Friends  would  give  fecurity, 
they  mould  be  forth  coming,  if  he  happened 
to  be  convicted,  they  might  have  the  keeping 
of  them. 

A  Jury  being  fworn,  and  charged  with  the 
Prifoners,  the  Witneffes  appeared  ;  and  firft 
Sir  Thomas  Aleyn,  who  took  the  Prifoners  Ex- 
amination, depofed,  That  hearing  Mr.  Tryon 
had  been  robbed,  he  went  to  vifit  him,  and 
took  the  Examination  of  Mr  Tryon's  Man  and 
Maid,  who  faid  they  fupped  abroad,  at  a 
dancing  School,  that  Evening  their  Mafter  was 
robbed,  and  ufed  frequently  to  go  out  to 
Supper,  at  Colonel  Turner's,  an  intimate  Ac- 
quaintance of  their  Mailer's,  after  their  Mafter 
was  in  Bed,  which  gave  the  Deponent  fome  Suf- 
picion  that  the  Colonel  might  be  concerned  in 
the  Robbery.  He  proceeded,  therefore,  to  ex- 
amine him,  and  his  Wife  and  the  Colonel;  not 
making  fatisfactory  Anfwers,  he  ordered  his 
Houfe  to  be  fearched  ;  but  finding  nothing 
there,  he  fuffered  him  to  go  about  his  Bufinefs. 
That,  the  next  Morning,  Alderman  Love  in^ 
forming  the  Deponent  the  Money  was  carried 
to  a  Houfe  in  the  Minories,  he  went  thither, 
and  found  Colonel  Turner  putting  feveral  hun- 
dred Pound  Bags  into  a  Cheir,  which  confirmed 
him  in  his  Suspicions,  and  the  Colonel  defiring 
to  go  to  Mr.  Tryon's,  the  Deponent  went  with 
him  thither,  and  the  Colonel  acknowledged  he 
knew  the  Thief  that  took  the  Money  and  Jew- 
els, and  promifed  Mr.  Tryon  he  fhould  have  them 
again,  and  afterwards  produced  molt  of  them, 
except  a  Carkanet  of  Diamonds  and  Jewels,  of 
the  Value  of  200  /.    and  faid,   if  they   would 


The  Ev 
dence. 


.not  profecute  him,  he  would  bring  that,  and 
whatever  elfe  was  loft  ;  but  the  Deponent  com- 
mitted both  him  and  his  Wife  to  Newgate,  they 
appearing  to  be  acquainted  with  the  Rob- 
bery. 

Mr.  Tryon  depofed,  that  about  Eleven  at 
Night,  two  Men  came  to  his  Bed-fide,  and  one 
of  them,  who  had  a  Lanthorn,  waked  him;  and  ' 
demanding  who  they  were,  they  made  him  no 
Anfwer,  but  bound  and  gagged  him,  and  ufed 
him  barbaroufly.  That  about  an  Hour  after 
they  were  gone,  he  rolled  himfelf  off  the  Bed  , 
and,  getting  to  the  Window,  cried  out,  Thieves  ' 
whereupon  the  Neighbours  came  to  his  Affif- 
tance-,  and  going  into  his  Warehoufe,  he  found 
the  Money  and  Jewels  gone,  and  obferved  it 
muft  be  fomebody  that  knew  where  he  laid 
them,  as  Ja?nes  Turner  the  Prifoner  did,  with 
whom  he  was  very  intimate.. 

Hill,  Mr.  Tryon's  Man,  depofed,  That  when 
he  went  out  that  Evening,  he  left  his  Matter's 
Door  double-locked,  and  the  Jewels  fafe;  but 
when  he  returned,  all  the  beft  were  gone. 
That  queftioning  the  Colonel,  when  he  was  in 
Cuftody,  how  the  Thieves  got  in,  he  anfwer- 
ed,  one  of  them  got  into  the  Houfe  in  the 
Day-time,  and  concealed  himfelf  there  till 
Night,  when  he  let  the  others  in :  AncT  that, 
about  a  Year  before,  the  Colonel  would  have 
had  him  got  a  Will  forged  for  old  Mr.  Tryon,  and 
made  himfelf,  and  ibme  Friends,  Executors: 
That  he  was  at  Mr.  Starkey's  at  Supper," 
when  the  Robbery  was  committed  ;  and  hearing 
of  it,  he  ran  Home,  found  the  Doors  open,  and 
the  Neighbours  there. 

Elizabeth  Fry  depofed  ,  That  Mrs  Turner 
treated  with  her,  concerning  lodging  feveral 
Sums  of  Money  at  the  Deponent's  Houfe,  and 
that  the  Colonel,  and  his  Son  Ely,  brought  as 
many  Bags  thither,  as  fhe  underftood  amounted 
to  eleven  hundred  Pounds.  Several  other  Wit- 
neffes were  examined,  and  confirmed  the  Tefti- 
mony  of  thefe,  particularly  Mr.  Vanden- Anchor, 
and  the  Neighbours,  who  came  in  on  Mr.  Try- 
on's crying  out  Thieves  ;  and  they  obferved  that 
all  Places  had  been  opened  with  Keys,  or  Pick- 
Locks,  to  come  at  the  Trealiire,  and  that  no- 
thing was  broken.         •• 

Colonel    Turner,    in  his   Defence,   averred,  Cohnel 
That  lie  and  his  Family  were  in  Bed  and  adeep  James 
when   the  Robbery   was  committed,    and    that  Turner*! 
the  Conftable  coming  to  his  Houfe,  and  acquain-  DeftWK 
ting  him  with  it,  he  immediately  went    to  his 
Friend  Mr.  Tryon,  to  give  him  what  Affiftance 
he  could  ;  and  that  he  afterwards  went  in  fearch 
of  one  Wild,  that  he  fu  {peeled  had  done  it,  and 
having  found  Wild,  he  promiled  to  return  the 
Money  and  Jewels  again,  on  Condition  he  fhould 

not 
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itf<5$.  not  be  profecuted,  which  the  Prifoner  promifed 
15Car.II.  jie  ^ouij  notj  by  Mr.  Tryons's  Directions ;  and 
Ury>fc/  that  the  Money  was  indeed  brought  to  the  Pri- 
foner's Houfe,  and  afterwards  carried  to  a  Houfe 
in  the  Minories,  and  then  Wild  and  his  Confe- 
derates, promifed  to  bring  the  reft  of  the  Things, 
but  his,  (the  Prifoner's)  being  taken  into  Cuftody 
prevented  it. 

Then  Mofely  the  Conftable  was  examined,  on 
the  Prifoner's  Behalf,  who  depofed,  That  he 
came  to  Mr.  Tryon's  on  the  Thurfday  Night, 
hearing  he  was  robbed,  and  found  him  bound. 
That  the  Deponent  afterwards  went  to  Colonel 
Turner's,  and  asked  where  his  Sons  were,  and  he 
faid,  they  were  in  Bed,  and  dented  him  to  go. 
up  and  fee. 

A  Servant  of  the  Marquis  of  Dorchefter,  de- 
pofed, That  Colonel  Turner* 's  Sons  were  at  his 
Lord's  Houfe  that  Night  the  Robbery  was  com- 
mitted, from  Seven  till  Three  a-Clock. 

Colonel  Turner's  Maid  depofed,  That  her 
Matter  and  his  Sons  were  at  Home  all  that  Night 
the  Robbery  was  committed,  and  the  next :  But  it 
appeared  that  no  Credit  was  to  be  given  to  her 
Tejiimony. 

Mr.  Cook  depofed,  that  he  had  known  Colo- 
nel Turner  twenty  Years,  dealt  with  him  forfeve- 
ral  hundred  Pounds,  and  trufted  him,  and  found 
him  very  faithful.  That  he  had  feen  Jewels  in 
his  Poffeflion,  of  the  Value  of  eight  or  ten 
thouiand  Pounds  ;  and  if  he  had  been  fuch  a 
Perfon  as  he  was  accufed  to  be,  he  might  have 
broke  very  advantageoufly. Jefferies  de- 
pofed, That  Mr.  Tryon  ufed  to  truft  the  Colo- 
nel with  Jewels  of  a  confiderable  Value,  and  had 
a  good  Opinion  of  him  :  But  theWitnefTes  faid,  1 
It  was  generally  reported  the  Colonel  lived  too 
high. 

It  being  demanded  of  Mr.  Turner,  a  Com- 
panion of  the  Colonel's,  and  taken  with  him,what 
he  had  to  fay  in  his  Defence,  he  anfwered,  he 
was  never  at  Mr.  Tryon's  in  his  Life,  till  he  was 
there  with  Sir  Thotnas  Aleyn. 

John  Turner,  the  Colonel's  Son,  confeffed  he 
carried  two  Bags  to  the  Houfe  in  the  Minories, 
and  that  he  ran  away  when  Sir  Thomas  Aleyn 
came  thither. 

The  Court,  in  their  Directions  to  the  Jury, 
informed  them,  That  as  to  Mary  Turner,  the 
Wife,  though  fhe  feemed  to  have  a  Hand  in  the 
Bulinefs  all  along,  yet  it  appearing  to  be  by 
the  Direction  of  her  Husband,  fhe  could  not  be 
made  an  Acceffary.  And,  as  x.oEly  Turner,  the 
Evidence  could  not  affect  him,  for  it  appeared  I 
that  John  carried  the  Money,  and  not  Ely ;  and  J 


obferved,  that  where  feveral  Men  came  to  break  1663. 
open  and  rob  a  Houfe,  and  fome  entered,  and  !*S*L*V 
others  of  the  Gang  flood  without,  to  prevent  a 
Surprize,  they  were  all  guilty  of  the  Burglary 
and  Robbery  :  That  if  the  Door  was  not  broke 
open,  but  opened  by  Keys  or  Pick -locks,  it  was, 
neverthelefs  ,  Burglary.  And  that,  if  one  of 
the  Thieves  came  in  in  the  Day-time,  and  let 
the  others  in  in  the  Night-time,  it  was,  never- 
thelefs, a  Burglary  in  them  all. 

Then   the    Jury  withdrawing   for  about   an  l?mcs 
Hour,  brought  in  the  Prifoner,  Colonel    James  Tmn", 

timer,  Gujlty,    but  the  reft  were  acquitted.  ty,t  ren  ac. 
And  Sentence  of  Death  being  paffed  on  the  faid  quitted. 
James,    he  was  executedt  the   1  ift  of  Janua-  James  a 
ary,  1 663-4,  in  Lcadenhall-ftreet,  near  the  End  exe4uUd' 
of    Lime-Jlreet,    where     Mr.     Tryon'*     Houfe 
flood. 

The  Prifoner,  before  his  Execution,  confeffed,  Hit  Gn~ 
that  he,  with  the  faid  William  Turner •,■  one-^*"*- 
White,  a  Solicitor,'anda  Friend  of  White's,  were 
the  four  Perfons  that  committed  the  Robbery  ; 
but,  that  neither  his  Wife,  or  Sons,  knewany 
Thing  of  it.  And  he  reftored  to  Mr.  Tryon,  the 
Carkanet  of  Rubies  and  Diamonds,  that  was 
wanting,  befqre  he  died. 

What  is  moft  remarkable  in  this  Proceeding,  is,  Remarks 
that  a  Man,  who  lived  in  Credit  and  Reputati-  m  thf£ri'. 
on  in  the  City,  as  Colonel  Turner  had  done  for  *&. 
a  confiderable  Time,  fhould  defcend  fo  low  as 
to  become  a  Felon  and  Houfe-breaker,  and  rob 
and  abufe  his  moft   intimate   Friend :    But,  his 
having  lived  beyond  his  Income,  and  affecting 
to   make  a  grand   Appearance,    it  feems   put 
him  upon  fuch  infamous  Projects  to  fupport  his 
Extravagancies,  and  fhews  how  difficult  it  is  for 
a  Man  to  retain  either   Honour  or   Honefty, 
when  he  has  wafted   his  Fortune  in  a  profufe 
Way  ofliving. 

But  it  may  be  obferved  further,  that  Mary 
Turner,  and  Ely  Turner,  the  Son,  were  in- 
dicted as  Acceffaries  in  the  Robbery,  for  receiv- 
ing, aiding,  and  comforting  John  Turner,  the 
Son,  and  not  as  acceffary  to  the  Felony  and 
Burglary  of  James  Turner,  the  Father  ;  for  a 
Woman  is  not  punifhable  for  receiving  or  har- 
bouring her  Husband,  though  fhe  knows  him  to 
be  a  Felon  \  and  it  would  be  hard  to  profecute  a 
Son  for  harbouring  his  Father,  though  he  knew 
him  to  have  committed  a  Robbery.  But,  in 
Strictnefs  of  Law,  a  Son,  who  receives  and 
harbours  his  Father,  knowing  him  to  have  com- 
mitted Felony,  is  acceffary  to  the  Felony,  after 
the  Fact. 
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The  Trial  of  John   TwjrtfE,  Printer,  for  High-Trea- Sfgftt 


Jon,  the  20th  and  2  2d  of  February,  1663-4,  15  Car.  II. 

^",^  H  E  Indiftment  charged  the  Prifoner  with 
compamng  the  Death  of  the  King  i  And 


The  Evi' 
deuce. 


M.  VE 

ftrange 
was  Licen 
fer  of  the 
Prep. 


the  Overt  Aft,  laid  as  an  Evidence  of  it,  was, 
his  Printing-a-Treafonable  Pamplet,  entitled,  A 
Treatife  of  the  Execution  of  Juftice,  wherein  is 
clearly  proved,  That  the  Execution  of  Juftice  and 
'Judgment,  is  as  well  the  Peoples  as  the  Magis- 
trates Duty ;  and  if  the  Magijirates  pervert  Judg- 
ment, the  People  are  bound  by  the  Law  of  God  to 
execute  Judgment  without  them,  and  upon  them  : 
But  the  treafonable  PafTages  laid  in  the  Indift- 
merit,  and  taken  out  of  the  Body  of  die  Book, 
were  fo  fcandalous,  that  the  Government  did 
not  think  'fit  to  print  them  with  the  reft  of 
the  Trial,  which  makes  it  an  imperfeft 
Piece. 

The  Witneffes  produced  to  prove  the  Pri- 
foner's  printing  the  book  were,  firft,  John  Wal- 
ker, his  Apprentice,  who  depofed,  that  he  fthe 
Witnefs)  compofed  (or  fet  the*  prefs  for)  the 
firft  four  Pages  of  the  Book,  and  that  his  Maf- 
ter  Twyne,  the  Prifoner  at  the  Bar,  delivered 
him  the  Manufcript  Copy:  That  .he  (the  Witnefs  J 
alfo  compofed  the  Title,  and  Part  of  the  fecond,. 
third,  and  fourth  Sheets  ;  and  his  Mailer,  he 
thought,  compofed  the  reft,  and  corrected  the 
Sheets;  and  was  pofitive,  that  his  Mafter  worked 
off  fome  of  the  Sheets. 

That  they  ufually  worked  at  the  Prefs  from 
two  in  the  Morning  till  five  :  And  that  Mr. 
VEftrange  came  and  knocked  at  the  Door  while 
they  were  at  work,  and  the  Deponent  looking 
out  at  the  Window,  and  telling  his  Mafter,  Mr. 
L'Eftrange  was  there,  his  Mafter  anfwered,  he 
was  undone :  Whereupon  he  broke  the  Form 
(difperfed  the  Letters)  by  his  Matters  Di- 
rection. 

Mr.  L'Eftrange  depofed,  that,  having  Notice 
of  a  Prefs  that  had  been  at  Work  feveral  Nights, 
in  Cloth-Fair,  he  took  a  Printer  and  a  Confta- 
ble  with  him,  and  went  to  Twyne*s  Houfe>  where 
he  heard  them  at  work ;  and  when  he  knocked 
at  the  Door,  they  put  out  the  Lights,  and  made 
him  wait  a  Quarter  of  an  Hour,  before  they  let 
him  in. ;  but  having  got  a  Candle,  he  went  up 
Stairs,  and  found  a  Form  broken,  only  one 
Corner  (landing  entire,  which  the  Printer  that 
went  with  him  comparing  with  the  Corner  of  a 
Page  newly  printed,  they  appeared  to  be  the 
fame  ;  and  at  laft  they  found  the  whole  Impref- 
fion,  thrown  down  a  Pair  of  back  Stairs :  And 
that  Twyne  told  him  he  had  the  Copy  (the  Ma- 
nufcript) of  Mrs.  Calvert's  Maid,  to  whom  he 
alfo  delivered  the  Sheets  he  had  printed ;  and 


that  me  paid  him  forty  Shillings  in  Part  for  his 
Work. 

Bickenfon,  another  Witnefs,  who  attended  Mr. 
L'EJtrange  to  Twyne's  Houfe,  confirmed  his 
Teftimony,  as  did  Thomas  Mabb,  another  Wit- 
nefs. 

JVickham  the  King's  Mefienger  alfo  depofed,  that 
he  attended  Mr.  L'EJtrange  to  Twyne's  Houfe, 
and  that  there  were  two  or  three  hundred  Sheets 
thrown  into  the  next  Houfe  wet,  newly  come  off 
the  Prefs  3  and  that  when  he  had  the  Prifoner  in 
Cuftody  at  his  Houfe,  he  owned  it  was  a  very 
bitter  Thing,  and  laid,  it  Was  his  unhappy  For- 
tune to  meet  with  it:  There  were  feveral  other 
Witneffes  alfo  examined,  that  corroborated  the 
Evidence  of  the  Former. 

The  Prifoner  made  no  other  Defence,  than  by  The  Pri- 
st flat  and  pofitive  Denial  of  the  whole  :  He  foidf°»er's  £>'- 
he  neither  read  the  Book,  or  heard  it  read  ;  nor-^we* 
did  he  fet  his  Men  to  work  upon  it,  or  know 
the  Author,  or  from  whence  it  came. 

Then  the  Lord  Chief  Juftice  Hyde  fummed 
up  the  Evidence,  and  obferved  to  the  Jury,  that 
there  was  as  much  Villany  and  Slander  in  this 
Libel,  as  could  be  invented ;  and  that  the  Defign 
of  it  was,  to  deftroy  the  King's  Perfon  and 
Family,  to  rob  him  of  the  Affeftion  of  his 
People,  and  fubvert  all  Government,  Ecclefia*- 
ftical  and  Civil. 

That  it  was  one  of  the  blackeft  Treafons  that 
could  be  committed,  and  that  the  Prifoner's  De- 
fence  confifted  only   in  a  bare  Denial  of  thefhePri~ 
Faft:  Whereupon  the  Jury,  after  afhort  Recefs,^/^ 
brought  him  in  Guilty,   and  Judgment  was  condemned. 
pronounced  on  him  as  a  Traitor. 

The  Prifoner  refilling  to  difcover  who  was  the  H$  is  ext- 
Author   of  this  Treafonable  Libel,    was  exe-«««£ 
cuted  fome  few  Days  after  at  Tyburn,  in  purfu- 
ance  of  his  Sentence. 

Indeed  the  Printer  and  Publifher  of  Treafon  Remarks . 
are  as  guilty,  in  the  Eye  of  the  Law,  as  the  Au- ort 
thor  ;  though  it  is  very  rare,  that  either  Printer  J^nc' 
or  Bookfeller  fuffer,   where  they  difcover  who 
fet  them  on  work.     I  have  not,  I  confefs,  feen 
the  Libel,  the  Prifoner  was  profecuted  for  ;  but 
the  very  Title  feems  to  be  High-Treafon  againft 
every  Form  of  Government  on  the  Face  of  the 
Earth,  declaring   it  tobe  the  Peoples  Duty  to 
execute  Judgment  on  their  Governors,  whenever 
their  Administration  is  not  agreeable  to  their  No- 
tions of  Juftice  and  Judgment :  And  no  Doubt  t 
but^,  it   muft   be  a  virulent   Libel,    when   the 
Prifoner   never  attempted  to  defend  one  Paffage 
in  it. 
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dence. 


m 4.  The  Trial  of  Thomas  Brewster,  for  a  Mifdemeanor,  ^^ 
the  2  2d  of  February y  1663-4.   15  Gar.  II.  ^^ 

Subjects  believe,  that  the  horrid  Murder  of  his 
Father  was  juftifiable  :  But  he  would  be  bold  to 
affirm,  That  fo  horrid  a  Villany  had  not  been  done 
upon  the  Face  of  the  Earth,  fince  the  Crucifying 
of  our  Saviour  •,  and  that  the  Prifoner  muft  not 
think  to  juftify  all  manner  of  Sedition  againft 
the  King  and  State,  by  faying  that  felling  Books 
was  his  Trade :  That  it  was  juftifiable,  indeed, 
for  a  Counfel  to  plead  for  his  Client ;  but  if  he 
uttered  Sedition,  under  Pretence  of  defending 
his  Client,  he  was  punilhable  for  it :  So  if  a  Book- 
feller  would  print  and  publifh  feditious  and  fac- 
tious Books,  he  muft  fuffer  for  it :  He  might  be 
indidted  and  punifhed,  for  publifhing  a°Libel 
againft  a  private  Man,  or  a  Magiftrate  ;  much 
more,  for  one  againft  the  King  and  State :  Nor 
was  it  any  Excufe,  to  fay,  they  were  the  Speeches 
or  Words  of  dying  Men  ;  for  if  a  Man  would 
be  as  wicked  at  his  Death,  as  he  had  been  in  his 
Life-time,  and  juftify  his  Villany,  the  Publifher 
of  it  was  punifhable  :  So  where  a  Highwayman 
at  the  Gallows  ihould  arraign  the  Juftice  of  the 
Law,  and  the  Judges  that  condemned  him,  the 
Publifher  of  fuch  Speeches  would  fuffer  for  it : 
And  dire&ed  the  Jury  therefore,  that  if  they 
found  the  Defendant  had  caufed  thefe  Speeches' 
to  be  printed  or  publifhed,  they  fhould  find  him 
guilty  of  the  Mifdemeanor,  of  which  he  flood 
indicted  ;  and  obferved,  that  the  Government 
was  very  merciful  to  the  Prifoner,  that  he  was 
not  proceeded  againft  Capitally; 

m   Brewfter  was  a  fecond  Time  indicted  For  print-  Jfeamd 
ing  and  publifhing  a  Libel  called  the  Phoenix  ;  MBmeiA. 
or,  the  Solemn  League  and  Covenant ;  in  which  it  f  Brew"' 
was  declared,  That  a  King  abuftng  his  fewer  to 
the  Overthrow  of  Religion,  Laws,  And  Liberties 
which  are  the  very  Fundamentals  of  this  Contract 
and  Covenant,  maybe  controuled and oppofed:  And 
ifhefet  himfelfto  overthrow  all  thefe  by  Arms,  then 
they  who  have  the  Power,  as  the  Eftatesofa  Land, 
may,    and  eught  to  rejtft  by  Arms  ;  becaufe  he 
doth  by  that  Oppo/ition,  break  the  very  Bonds,  and 
overthrow  the  EJfential  of  this  Contrail  and  Cove- 
nant:  -This  may  juftify  the  Proceedings  of  this 
Kingdom,  againft  the  late  King,  who,  in  an  ho- 
ftile  Way,  fet  himfelf  to  overthrow  Religion,  Par- 
liaments, Laws,  and  Liberties  ;  and  that  the  break- 
ing this  Covenant,  was  greater  Sin  than  the  break- 
ing a  Commandment. 

It  was  fully  proved,  that  the  Prifoner,  with 
fome  other  Bookfellers,  his  Partners^  caufed  the 
faid  Libel  to  be  printed,  fold,  and  difperfed, 
privately  about,  three  Years  before ;  and  it  ap- 
peared to  be  taken  chiefly  out  of  Mr.  Calamy's 
and  Mr  -Douglas's  Sermons,  which  were  in  Print. 

Brewfter,  in  a  Manner,  confefTed  the  Fact  ;  His  be- 
but  obferved  in  his  Defence,  that  he  did  but  putyW- 
together,  what  had  been  before  printed   fepa- 
rately  with  Licence  ;  and  brought  WitnefTes  to 
prove  he  was  conformable  to  the  Church,  and 
lived  peaceably. 

Then  the  Chief  Juftice  fummed  up  the  £vi-  rfhe  CoUft 
dence,  and  informed  the  Jury,  that  the  afferting  dkeeJ  the 
people  might  refill  their  Prince,  and  take  up  >7- 
G  g  g  g  Arms 


HE  was  charged  in  the  Indiflment,  only 
with  a  Mifdemeanor,  in  Printing  a  Libel 
entitled,  The  Speeches  and  Prayers  of  the  late 
King's  Judges,  and  felling  and  uttering  the  fame : 
Part  of  the  Words  laid  in  the  Indidlment  being 
taken  out  of  a  Letter,  from  Cook  the  Regicide 
to  his  Friend,  a  little  before  his  Execution, 
wherein  he  fays,  -The  Caufe  for  which  I  am  in 
Bonds,  is  as  good  as  ever  it  was  :  And  I  believe 
there  is  not  a  Saint  that  hath  engaged  with  us,  but 
•will  wifh  at  the  laft  Day,  that  he  had  fealed  to  the 
Truth  of  it  with  his  Blood:  I  am  fatisfied,  it  is 
the  moft  Noble  and  Glorious  Caufe,  that  has  been 
agitated  fince the  Apoftolical  Times;  being  for  Truth, 
Holinefs,  and  Righteoufnefs;  for  our  Liberties  as  Men 
and  as  Chriftians  ;  for  removing  all  Yokes  and  Op- 
preffions :  It  is  fuch  a  Caufe,  that  the  Martyrs 
would  come  from  Heaven  again  to  fuffer  for  it, 
if  they  might :  I  look,  upon  it  as  the  most 
high  Act  of  Justice  (the  Murder 
of  the  late  King)  that  our  Story  can  par- 
allel, &c. 

Thomas  Creek,  a  Printer,  depofed,  that  Brew- 
fter, the  Prifoner,  delivered  him  Part  of  the 
Copy  of  the  faid  Speeches  to  print,  and  that  he 
Printed  as  far  as  Folio  36 :  That  the  firft  Im- 
preffion  was  3000  •,  and  he  printed  Part  of  a 
Second,  and  delivered  the  Books  to  fuch  Book- 
binders as  Brewfter  directed  him. 

George  Threfher  depofed,  that  Brewfter  em- 
ployed him  to  fold  and  flitch  Part  of  the  Books, 
and  that  he  delivered  them  again  to  Brewfter, 
who  paid  him  for  them  :  And  other  WitnefTes 
confirmed  the  Teftimony  of  thefe. 
Brewfter' 1  Brewfter,  in  his  Defence,  obferved,  That  the 
Defence.  WitnefTes  did  not  teftify  that  he  had  publifhed 
the  Speeches  malicioujly,  or  with  any  Defign 
againft  the  Government  *,  and  that  it  was  not  ufual 
with  Bookfellers  to  read  what  they  fold :  Selling 
Books  was  his  Trade  •,  it  was  only  a  bare  exer- 
cifing  his  Trade,  and  he  knew  no  Evil  in  it : 
That  the  Book  alfo  came  out  at  a  Time  when  there 
were  no  Licenfers  of  the  Prefs,  no  fettled  Rules 
for  their  Direction,  and  he.did  not  think  himfelf 
accountable  for  what  was  in  it  :  That  it  was 
more  than  three  Years  fince  the  Book  was  printed, 
and  it  was  fold  publickly,  not  clandeftinely ; 
and  laftly,  he  offered  to  bring  Evidence,  that 
he  was  not  a  feditious  or  difaffecled  Perfon. 
tfbe  Re-  To  this  the  Court  replied,  That  Malice  was 
piytothe^  always  implied  where  the  A&  was  unlawful: 
^thnce '  ^ven  wnere  a  private  Perfon  was  flandered,  Ma- 
lice was  implied  •,  much  more  where  the  Kino- 
and  State  were  traduced :  That  it  was  alfo  done 
feditioufly  and  fatlioufty  ;  for  what  could  tend  more 
to  Sedition,  and  to  incite  and  encourage  the  People 
to  murder  their  King,  than  the  publifhing  thofe 
vile  Expreflions  of  a  Wretch  who  had  murdered 
his  Prince  (Viz.y  That  he  rejoyced  in  his  Bonds  : 
And  that  the  Martyrs  would  willingly  come  from 
Heaven  to  die  in  fuch  a  Caufe :  And  that  all  the 
Saints  that  engaged  in  it  would  wifh  they  had  fealed 
it  with  their  Blood.  The  Drift  of  the  Libel,  the 
Chief  Juftice  obferved,  was,  to  make  the  King's 


defence. 


A  CRITICAL  REVIEW  of 


1663-4.  Arms  againft  him,  was  direct  Treafon,  though 

JJ^^\  the   Prifoner  was   indicted    but   for  a  Mifde- 

meanor :  And  as  for  the  Libel's  being  licenfed, 

it  appeared,  that  Part  of  it  was  licenfed  at  E- 

?,  and  Part  of  it  here*  during  the  Rebel- 


lion •,  and  now  to  tell  the  People,  after  the  King  1663-4. 
was  happily  returned,  that  they  might  do  the  \*^}*l 
fame  Thing  again,  was  not  to  borne  :  Then  Si-  v-^v^ 
mon  Dover  was  brought  to  his  atrial. 


1 


TjSliThe  Trial  of  Simon    Dover,  a  Printer,  for  a  Mifde-^g 


Dover** 
Zrial.  . 


*fhe 
Charge. 


1beFa& 
conftjfed  ; 
but  ex- 
cufed. 


Ihe  Reply. 


meanor,  the  15  th  of  February,  1663-4.   *5  Car.  H- 


Brooks'; 
Srial. 


Brewfter 

convitted 
en  both  In- 
di&ments. 


Dover 

convlBed. 

Brooks 

convifted. 

rfhe  Judg- 
ment faf- 
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three. 


THE  Prifoner  defiring  he  might  have  Coun- 
fel  affigned  him,  and  a  Copy  of  his  Indict- 
ment, it  was  granted  him. 

The  Indictment  charges  him  with  a  Mifde- 
meanor,  in  Printing  and  Publifhing  the  faid 
Speeches  and  Prayers  :  And  the  Fact  being  fully 
proved,  the  Prifoner  did  not  deny  it  •  but  faid 
in  his  Defence,  that  there  was  no  Law  againft 
Printing  :  That  he  did  it  for  a  Livelihood ;  and 
the  Scripture  faid,  he  was  worfe  than  an  Iniidel, 
that  did  not  provide  for  his  Family  :  If  he 
had  tranfgreffed,  it  was  through  Ignorance,  and 
he  was  forry  for  it. 

To  this  the  Chief  Juftice  replied,  that  though 
every  Man  ought  to  maintain  his  Family,  yet 
he  ought  not  to  do  it  by  abufing  the  King  and 
Government:  That  could  be  no  Part  of  his 
Trade  :  A  Thief  might  as  well  fay  J  he  ftole  to 
maintain  his  Wife  and  Children. 

Then  NathanBrooks,  a  Bookbinder,  was  brought 
to  his  Trial,  for  difperfing  and  publifhing  the 
faid  Libel,  entitled,  The  Dying  Speeches,  &c. 
which  was  fully  proved  againft  him  ;  And  one 
jury  having  been  charged  with  all  the  three 
Prisoners,  after  an  Hour's  Recefs  brought  in  their 
Verdid.  {Viz.) 

That  Brewfter  was  guilty  of  felling  and  writ- 
ing the  Libel  entitled,  The  Dying  Speeches,  &c. 

That  Brewfter  was  alfo  guilty  of  publifhing 
the  libel  entitled,  The  Phcenix  ;  or,  the  Solemn 
League  and  Covenant. 

That  Dover  was  guilty  of  printing  and  pub- 
lishing that  Libel  entitled,  The  Speeches,  &c. 

And  that  Nathan  Brooks  alfo  was  guilty  of 
felling  the  faid  Speeches. 

Whereupon  Brewjier  was  fentenced  to  pay  a 
Fine  of  an  hundred  Marks,  and  to  ftand  in  the 
Pillory. 

Brooks  and  Dover,  were  each  of  them  fen- 
tenced to  pay  a  Fine  of  forty  Marks,  to  be  fet 
two  feveral  Days  in  ?he  Pillory,  and  to  be  com- 
mitted, without  Bail,  till  the  next  Seffions,  when 


and  where  they  fhould  all  make  an  open  Con- 
feffion  of  their  Offences,  in  fuch  Words  as  fhould 
be  prefcribed  by  Authority,  and  afterwards  be 
imprifoned,  during  the  King's  Pleaiure;  and 
on  their  Difcharge,  fhould  enter  into  Recogni- 
zances of  400  Pound  each,  with  two  Sureties  in 
200  Pound  each,  not  to  print  or  publifh  any 
unlicenfed  Books. 

It  appears  from  thefe  three  laft   Trials,  that  Remarks 
it  will  not   avail  a  Printer  or  Bookfeller,   ^\\oonthyH 
prints   or  publifhes  a  Libel,   to  fay,  he  did  not  Brewfter 
know  what  was  in  it  ;  or  that  he  did  but  exer-  the  Book 
cife  his  Trade  without  any  Malice  or  ill  De-  feller,  i 
fign  againft  the  Government :  But  ftill,  where 
a  Man  appears  to  be  well-affected  to  the  Go- 
vernment, and  that  it  was  a  meer  Overfight,  he 
is   feldom    dealt    with    rigoroufly  ;    efpecially 
if  he  declares  who  was  his  Author. 

We  may  obferve  from  hence  alfo,  that  it 
is  in  the  Power  of  the  Profecutor,  to  call  the 
Offence  what  he  pleafes  :  Though  the  Fact  be 
really  an  Overt  Aft  of  High- Treafon,  he 
may  charge  the  Prifoner  only  with  a  Mifde- 
meanor  •  nor  can  the  Jury  find  it  to  be  any 
Thing  elfe,  though  the  Treafon  be  never  fo 
evident  :  On  the  other  Hand,  where  the  Pri- 
foner is  charged  with  High-Treafon,  and  it 
appears  upon  the  Evidence,  that  the  Offence 
amounts  to  no  more  than  a  Mifdemeanor,  the 
Jury  muft  acquit  the  Prifoner,  and  cannot  find 
him  guilty  either  of  Treafon  or  Mifdemeanor : 
It  appears  alfo,  that  in  a  Trial  for  a  Mifde- 
meanor, a  Man  might  have  had  Counfel  for- 
merly, but  not  where  he  was  charged  with 
High-Treafon ;  though  at  this  Day,  by  a  late 
Act,  he  may  have  Counfel  in  Treafon  :  How- 
ever in  Murder,  and  other  Capital  Offences, 
he  is  ftill  denied  Counfel  ;  unlefs  where  Mat- 
ter of  Law  arifes  on  the  Frame  of  the  In- 
dictment, or  on  the  Fa£ts  that  are  given  in  Evi- 
dence. 
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1664. 
i6Car. 

Keach  his 
Ivial 


j  The   Trial    of    Benjamin    Reach,   for    a    Mifde-  ;gj*£; 
meanor,    at     the    Affiles   for   the    County   of   Bucks,  v^v^ 
held    at    Aylesbury,    the     8th    and    ptri    of  October, 
1 664.      1 6  Car.  II. 


TH  E  Indictment  charges,  that  the  faid 
Keach,  being  a  Seditious,  Heretical,  and 
Schifmatical  Perfon  ,  did  write,  print,  and  pub- 
lifh  a  feditious  Book,  or  Libel  ,  entitled,  The 
Child's,  Inftrufior ;  or,  a  new  and  eajy  Primmer. 
Wherein  were  feveral  damnable  Portions,  con- 
trary to  the  Doctrine  and  Liturgy  of  the  Church 
of  England:  And  feveral  Paffages  of  the  Libel 
were  recited,  wherein  he  afferted,  That  Chrift 
jhould  reign  upon  Earth  a  thoufand  Tears  ',  cen- 
fured  Infant  Baptifm,  &c 

It  was  not  only  proved  by  Witneffes,  but 
Confejfel  tne  prifoner  confeffed  his  writing  and  difperfing 
the  faid  Book  :  Bat  the  Jury  obferving  that  one 
of  the  Paffages  in  the  Indictment  did  not  agree 
with  the  Book,  they  were  directed  to  find  him 
guilty  of  all  but  thatClaufe ;  and  they  found  him 
guilty  accordingly. 


After  which  he  was  fentenced  toftand  twice  in  Ms  Sen- 
the  Pillory,  to  pay  a  Fine  of  twenty  Pounds,  tence. 
to  find  Sureties  for  his  good  Behaviour  and  Ap- 
pearance at  the  next  Affizes  •  where  he  was  to 
renounce  his  Errors,  and  make  his  Submiffion  ; 
and  the  Book  was  ordered  to  be  burnt  by  the 
Hangman.  But  after  the  reft  of  the  Sentence 
was  executed  upon  him,  he  was  fet  at  Liberty, 
without  making  a  Recantation. 

From  this  Proceeding,  it  feems,  the  publifh-  -dRemaA 
ing  heretical  Doctrines,  contrary  to  thofe  of  the  u2ontt- 
eftablifhed  Church,  was  punifhable  in  the  Courts 
of  common  Law  formerly  :   But   the  Act   of 
Toleration   put    an    End  to   fuch     Profecuti- 
ons. 

With  this  Proceeding  ended  the  firft  Volume  of 
State  Trials.     Firft  Edition. 


j  666. 
l8Car.II, 

LordMor- 
ley,  his 
Xrial. 


The  Trial  of  Thomas  Lord  Mo r ley,  for  Murder, 
in  Wejtminjter-Hall  x  before  Edward  Earl  of 
Clarendon,  Lord  Chancellor  of  England,  Lord  High 
Steward  (pro  hac  vice)  ;  J  oh  n  Lord  Roberts,  Kee- 
per of  the  Privy -Seal,  Edward  Earl  of  Man- 
chejier ,  Lord  Chamberlain-,  Henry  Lord  Ar- 
lington, Principal  Secretary  of  State;  the  Earls 
of  Oxford,  Bedford,  Suffolk,  Dorfet,  and  twenty  o- 
ther  Peers,  the  30th  of  April,    1666.     18  Car.  II. 


1666. 

18Car.11. 


Refilutions 

eftbe 

Judges, 

previous 
to  the  <2ri- 


AL  L  the  Judges  of  England,  met  at  Ser- 
jeani's-Inn,  in  Fleet-ftreet,  on  the  28th 
of  April,  to  confider  of  fuch  Things,  as  might, 
in  point  of  Law,  arife  at  the  Trial  of  the  Lord 
Morley;  and  unanimoufly refolved,  i.That,upon 
a  Letter  of  the  Lord  High  Steward,  directed 
to  them,  they  were  to  attend  at  the  Trial,  in 
their  fcarlet  Robes,  and  the  chief  Judges  in  their 
Collars  of  SS. 

2. That  in  Cafe  the  Peers,  who  areTriers,  after 
Evidence  given,  and  the  Prifoner  withdrawn, 
and  they  were  retired  to  confult  of  their  Ver- 
dict, fhould  defire  to  fpeak  with  any  of  the 
Judges,  to  have  their  Opinion  upon  any  Point 
of  Law  :  Then,  if  the  Lord  Steward  directed 
fuch  Judges  to  go,  they  fhould  go  to  the  Lords : 
But  they  fhould  acquaint  the  Lords,  that  they 
were  not  to  deliver  any  private  Opinion,  with- 
out Conference  with  the  reft  of  the  Judges,  and 
that  only  in  open  Court.    \ 

3.  That,    if  the  Lord   Steward   fhould,  in 
open  Court,  demand  any   of  their   Opinions, 


though  in  the  Abfence   of  the  Prifoner,  they 
were  to  anfwer  the  Queftion. 

4.  That,  if  any  of  the  Witneffes,  which 
were  examined  before  the  Coroner,  were  dead, 
or  unable  to  travel,  and  Oath  made  thereof,  the 
Examinations  of  fuch  Witneffes  might  be  read 
the  Coroner  making  Oath,  that  fuch  Examina- 
tions were  the  fame  which  he  took,  without 
Addition  or  Alteration. 

5.  That,  in  Cafe  any  Witnefs,  who  had 
been  examined  by  the  Coroner,  was  detained 
from  appearing,  by  the  Means  or  Procurement 
of  the  Prifoner,  his  Examination  might  be 
read. 

6.  That  if  a  Witnefs ,  examined  by  the 
Coroner,  was  abfent,  and  Oath  made  that  the 
Profecutors  had  ufed  all  their  Endeavours  to 
find  him,  and  he  could  not  be  found;  this  was 
not  fufficient  to  authorize  the  reading  of  fuch  Ex- 
amination. 

7.  That  no  Words  v»re  ,  in  Law,  fuch 
a  Provocation  as  would  leffen  the  Offence  of 

killing 
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1666.     killing  a  Man,  and  reduce  it   from  Murder  to 

18  Car.  II.  Manflaughter :   But  if,   upon   ill   Words   both 

t>"v"Ni'  Parties  fuddenly  fight,  and  one  kill  the  other, 

this  is  but  Manflaughter  •,  for  it  is  a   Combat 

betwixt  two,  upon  a  fudden  Heat,  which  is  the 

legal  Defcription  of  Manflaughten 

8.    If,  upon  Words,    two  Men  grow  angry, 
and  afterwards  fupprefs  their  Anger,    and  fall 
into  other  Difcourfe,  or  have  other  Diverfions 
for  fuch  a  Spate  of  Time,  as  in   reafonable   In- 
tendment  their    Heat  might  be  cooled  j  and 
fome  Time  after  they   draw  upon  one  another, 
and  fight,  and  one  is   killed  ;  This  is  Murder  : 
Becaufe,  being  attended  with  fuch  Circdmftan- 
ces,    it  is  reafonably  fuppofed  to  be  a  delibe- 
rate Act,  and  a  premeditated  Revenge  upon  the 
firft  Quarrel;  but  the  Circumftances  being  Mat- 
ters ofFact,  the  Jury  are  Judges  of  them. 
Wither         The  Editors  of  this  Trial  have  neither  given 
the  Charge  us  ^  incjictment,  or  Evidence,  or  the  Defence 
given  by     tne  Prifoner  made*  but  it  feems  to  have  been  a 
the  Editors  common   Indictment,  for  the  Murder  of  Mr. 
of  this  <£ri-  Haftings :  They  tell  us  only   that  one  Witnefs 
"'•  depofed,  there  was  a  former  Grudge,    and  that 

another  fwore  when  the  Lord  Morley,    the  Pri- 
foner, had  run  Mr.  Haftings  through  the  Head, 
his   Lordfhip   faid  ,     God   damme,  I  ■promifed 
thee  this,  and  now  I  have  given  it  thee.     And  that 
the  Quarrel  began  at  the  Fleece-Tavern,  about 
an  half  Crown  the  Lord  Morley  faid  he  had  laid 
down. 
*Tke  Evi-      We  learn  more  of  the  Circumftances  of  this 
demefum-  £afe,  from  a  Speech  afcribed   to  Sir  Heneage 
IbytheSo-  Finch,    the  Solicitor  General,    than   from  any 
lidtor  Ge-  Thing  elfe.     This  Gentleman,  in  fumming'up 
neral>with  the  Evidence  for  the  King,   obferved,  that  there 
his  Obfer-  were  but  i\yrtt  Cafes  in  Law,  which  were  capa- 

ZTsui>' ble  of  excufins  the  Death  of  a  Man-  *• 

When  a  Man  kills  another  in  his  own  Defence: 
2.    When   he  does   it  by    Mifad venture,     or 
mere  Accident.      And,    3.    When  he   does  it 
in  Heat  of  Pafiion.     The  two   firft  of  thefe  ex- 
cufe   a  toto,  and  are  not  fo   much  as  Felony  ; 
The  laft,    a  tanto  :     It  is  Felony,  but  within 
Clergy.    But  by  the   ancient   Law,    whoever 
killed  a  Man  by  the  molt  cafual   Misfortune  in 
the  World,  muft  have  died  for  it  as  a  Murder- 
er.    And,  even  now,  he  that  kills  a   Man,  fe 
defendendo,    muft  not  plead  that  he  did  it  in  his 
own  Defence,  but  he  muft  plead  Not  guilty ;  It 
being  a  Maxim  in  Law,  that  the  Death  of  a 
Man  connot  be  juftified.     Nay,  the  Jury  cannot 
find  him  to  be  fe   defendendo,  but  they  muft  find 
the  fpecial  Fact,  and  leave  it  to  the  Court  to  find 
whether  it  were  fe  defendendo,  on  the  Circum- 
ftances.    For,  if  the  Fact  be  fo,  That  the  Man 
did  not  fly  to  the  Wall,  or  his  laft  Refuge,  be- 
fore he  gave  the  mortal  Wound,  he  is  a  Felon 
ftill.     And,  he  that  kills  a  Man  by  Accident, 
or  Miladventure,  muft  take  Care  that  the  Ac- 
tion he  was  about,  was  abfolutely    lawful  and 
neceffary  •,  for  if  there,  were  an  unnecefiary  med- 
ling  with  edge-Tools   or  Fire- Arms  ;   if  there 
were  unnecefiary  Recreation  in  the  Act  which 
produced  this  Event,    he  is  refponfible  to  the 
Law    for  the   utmoft   Confequence.     And,  at 
this  Day,  if  a  Man  that  kills  another  in  the  Ci- 
ty, efcapes  out  of  the  City,  the  City  is  to  be  a- 
merced  for  letting^  notorious  Malefactor  ef- 
cape. 


If  a  Man  meet  another  in  the  Street,  and  kill    '<><J<S. 
him  without  any  vifible  Provocation,  the  LawlSCarI1- 
fuppofes  there  Was  Malice  precedent,  and  judges  °~Y^-/ 
this  Act,  Murder.     And  as  it  is  Murder  to  kill 
a  Man  without  Provocation,  fo  is  it,  if  the  Pro- 
vocation be  flight  and  trivial. 

A  Cafe  was  tried  before  the  Lord  Chief  Juf- 
tice  Popham  ,  wherein  it  appeared,  that  a  Ken- 
ti(h  Gentleman,  pafflng  by  another,  made  wry 
Mouths,  and  laughed,  whereupon  the  other  fell 
upon  him,  and  killed  him.  The  Chief  Juftice 
therefore  and  his  Brethren  were  of  Opini- 
on, this  was  Murder,  and  the  Man  was  hanged, 
this  not  being  a  competent  Provocation.  But, 
admitting  the  Provocation  be  great,  yet,  if  the 
Man  be  not  killed  in  the  heat  of  Pafiion;  if 
there  be  any  Interval  of  Time,  that  the  Law 
fuppofes  the  Blood  might,  and  ought  to  have 
been  cooled,  and  the  Perfon  then  falls  upon  him 
that  gave  the  Provocation ;  that  which  was  Paf- 
fion  at  firft,  is  Malice  at  laft  •  and  that  which 
would  have'  been  Manflaughter  then,  is  Murder 
now. 

To  come  to  the  Point:  There  appears  to  be 
fo  little  Provocation  in  this  Cafe,  that  the  poor 
Gentleman  that  was  murdered,  offered  any  Man 
five  Pounds  to  tell  him  what  the  Quarrel  was. 
His  Lordfhip,  indeed,  fays  in  his  Defence,  ha 
hopes  his  Peers  will  confider,  that  there  was 
no  other  Provocation  than  the  half  Crown.  1 
am  forry  for  it:  I  am  fure  the  Laws  of  England 
allow  no  Man  to  take  away  another's  Life,  for 
half  a  Crown,  without  being  guilty  of  Murder. 
Mr.  Haftings  hears  my  Lord  quarrel  about  half  a 
Crovyi,  and  fays,  /  wonder  a  Perfon  of  Honour 
Jhould  make  fuch  ado  about  an  half  Crown  ;  and 
then  throws  down  four  half  Crowns  upon  the 
Table,  to  make  Satisfaction  :  Prefently  Swords 
are  drawn  :  Mr.  Bromidge  draws  firft,  and  hec- 
tors for  my  Lord.  Then  they  are  put  up  a- 
gain ;  there  is  one  Interval,  and  Time  for  Re- 
collection. My  Lord  proceeds  to  quarrel  with 
Mr.  Haftings,  and  calls  his  Sins  to  Remembrance, 
and  knowing  that  Mr.  Haftings  had  been  guilty 
of  killing  a  Man  not  long  before,  tells  him, 
We  come  not  here  to  flab  Folks.  Mr.  Haftings, 
piqued  to  fee  himfelf  fo  openly  reproached,  an- 
fwered,  he  was  a  Gentleman,  and  as  good  a 
Gentleman  as  my  Lord.  I  befeech  your  Lord- 
fhips  to  obferve  howMr. Haftings  was  treated:  He 
was  four  Times  drawn  upon,  twice  by  Bromidge 
in  the  Houfe,  then  in  the  Street  ;  and  a  fourth 
Time  under  the  Arch  in  Lincoln' 's- Inn-Fields. 
Mr.  Haftings  fays,  I  have  no  Quarrel  to  you, 
Captain  :  If  there  be  any,  it  muft  be  difputed 
between  me  and  my  Lord.  Some  Witneffes  in- 
deed, have  been  produced  by  my  Lord  Morley, 
(not  upon  Oath)  who  fay,  that  Mr.  Haftings 
prelfed  my  Lord  to  fight ,  and  faw  him  draw 
and  attack,  with  the  Three  on  the  other  Side. 
Street  depofed,  that  Mr.  Haftings  refolved  to 
fight  my  Lord  ;  and  another  depofed,  that  my 
Lord  faid,  he  would  not  fight ;  but  this  is  not 
at  all  probable.  It  is  plain,  Mr.  Haftings  faid, 
he  would  give  any  Man  five  Pounds,  that  would 
tell  him  what  the  Quarrel  was :  And  why 
fhould  he,  that  knew  of  no  Quarrel,  defire  the 
Blood  of  my  Lord  Morley  ?  Compare  this 
with  the  Witneffes  that  fwear  for  the  King  •, 
all  three  of  whom  exprefly  fay,   they   faw  the 

Fight, 
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\666  Fight,  and  the  Beginning  of  it,  though  it  cannot 
18Car.II.  pr0periy  De  called  a  Fight.  It  was  a  direct  Af- 
^s**^  faffination ;  for  three  of  the  WitnelTes  fwore, 
there  were  two  upon  Haftings  all  the  while. 
Mr.  Haftings  being  thus  preffed,.  fteps  back, 
to  get  a  little  Ground  •,  then  my  Lord  takes 
him  at  the  Advantage,  fhortens  his  Sword,  and, 
runs  him  into  the  Head;  for  which,  as  there  was 
no  Provocation,  Malice  was  by  Law  implied, 
and  it  was  Murder  in  his  Lordfhip. 

Nor  was  there  only  Malice  implied  by  Law, 
but  Malice  apparent  confeiTed,  and  moil  evident ; 
for,  as  foon  as  Mr.  Haftings  was  killed,  my 
Lord  Morley,  with  a  moil  defperate  Impreca- 
tion, throws  his  Sword  upon  him,  faying,  God 
damn  me,  there  you  lie.  Another  Wknefs  fwears 
his  Lordfhip  faid,  I have promifed  it  ycu,  and  now 
you  have  it.  Can  your  Lordfhips  doubt  now, 
whether  my  Lord  killed  Mr.  Haftings  with  a  de- 
liberate Hatred?  You  fee  he  confefled  it  was  in 
Difcharge  of  his  Promife ;  and  my  Lord  is  to  be 
believed  againft  himfelf.  The  Brother  of  Mr. 
Haftings  fays,  the  Deceafed  told  him,  that  he 
had  the  unhappinefs  to  have  a  Quarrel  with  my 
Lord  almoft  ten  Years  before  -,  and  that,  fight- 
ing with  my  Lord,  he  had  the  Misfortune  to 
give  him  a  Hurt.  The  Brother  fwears  further, 
that  my  Lord  Morley  coming  by,  and  the  De- 
ceafed paying  his  Lordihip  due  Refpect,  his 
Lordfhip  received  it  with  fuch  Contempt,  that 
the  Deceafed  faid  he  knew  not  what  it  meant ; 
I  doubt  he  bears  me  a  Grudge.  This  was  a  Year 
and  half  before  his  Death  •,  but  within  a  quarter 
of  a  Year  before,  the  Witneffes  depofe,  That 
the  Deceafed,  his  Father,  Brother,  and  my  Lord, 
being  at  an  Alehoufe,  the  Brother  went  down 
Stairs,  and  when  he  came  up  again*  he  found 
my  Lord  with  his  Sword  drawnjand  the  Brother 
fwears  that  the  Deceafed  then  told  him,  that 
my  Lord  was  always  urging  him  to  drink,  and 
then  fought  all  Occafions  he  could  to  give  and 
take  Offence.  Thus,  ■'  it  feems,  it  was  his  Lord- 
Ihip'sCuflom  to  urge  Mr.  Haftings,  and  to  give 
him  frequent  Provocations,  as  if  he  had  fought 
an  Occafion  for  Manflaughter,  and  to  kill  him 
within  the  Prote&ion  of  the  Law. 

I  confefs,  an  Affront  offered  to  a  Peer,  is 
much  more  heinous  than  one  offered  to  a  private 
Gentleman  j  but  then  the  Law  has  provided  a- 
nother  Manner  of  Reparation  for  a  Peer.  The 
fame  Words  that,  being  fpoken  of  a  Gentleman, 
will  bear  no  kind  of  Action,  when  fpoken  of 
a  Peer,  become  Scandalum  Magnatum.  The 
Peer  recovers  great  Damages,  and  the  King  in- 
flicts a  Fine  and  Imprifonment  •,  fo  that  upon 
the  Matter,  the  Offender  is  bound  in  Chains, 
and  laid  at  my  Lord's  Feet.  Now  for  his  Lord- 
fhip, whofe  Honour  is  thus  guarded  by  Law, 
to  avenge  himfelf  by  his  Sword,  is  moft  un- 
pardonable. I  do  not  prefume  to  fay,that  the  kill- 
ing of  a  Man  is  more  capital  in  the  Cafe  of  a 
Peer,  than  of  a  private  Gentleman  •,  but  I  af- 
firm, that  no  Provocation  in  the  World  can 
make  that  to  be  but  Manflaughter  in  a  Peer, 
which  would  be  Murder  in  a  Gentleman.  The 
Quality  of  the  Offender,  may  ferve  to  inhance 
the  Crime ;  but,  fince  the  World  flood,  it  was  ne- 
ver counted  a  Diminution  of  it,  or  an  Apolo- 
gy for  committing  it.  The  fame  Duty  to  the 
King,    the  fame  Obedience  to  the  Laws,    the 


fame  Reverence  for  human  Nature,  the  fame  ^666. 
Caution  to  avoid  the  Effufion  of  Chriflian  Blood,  l8Car-IJ- 
is  expected  from  a  Lord,  as  from  the  meaneft  v^rY"N"1. 
Commoner  in  England.  It  is  the  Cafe  of  ail  the 
People  of  England,  who  are  highly  concerned 
in  the,  prefent  Example  :  If  they  put  their  Truft 
in  the  Law,  as  the  greatefl  Avenger  of  Blood 
in  the  World,  and  once  find  themfelves  de- 
ceived, who  knows  what  Con fequences  may  fol- 
low ?  What  Feuds  in  Families  ;  what  Mafia- 
cres  it  may  produce  ?  No  doubt,  but  all  the' 
World  will  obferve  and  mark  the  Iflue  of  this 
Day  •  they  will  be  curious  to  know  what 
became  of  a  Lord,  in  whofe  Eyes  the  Blood 
of  a  Gentleman  was  fo  vile  and  inconfiderable. 
If  it  were  pofhble  fo  great  a  Tribunal  as  this 
could  either  miflake  the  Fact,  or  mifunderfland 
the  Law,  what  Judicature  is  there  left  on  this 
Side  Heaven,  for  Mankind  to  rely  on  ?  In  this 
Place  no  Deteflation  of  the  Crime ;  no  Paffion 
of  the  Profecutor  5  no  Compafflon  of  your  Lord- 
fhips towards  a  Peer  of  the  Realm,  is  to  have 
any  Ingredient  in  the  Verdict :  And  therefore, 
having  obferved  to  your  Lordfhips,  that  there  is 
Malice  implied  by  the  Law,  and  in  a  Manner 
confefled  by  the  Party,  befides  the  direct  and 
formal  Malice  which  hath  been  proved,  "  I  now 
fubmit  all  to  the  Judgment;  which  the  Law  hath 
wifely  placed  in  your  Lordfhips  mofl  noble 
Breafls,  with  this  only  Obfervation  ;  That  it  is 
the  Voice  of  Blood  that  crieth  ;  and  I  know 
your  Lordfhips  will  give  it  fuch  an  Audience 
as  it  ought  to  have  ;  fuch  an  Audience  as  may 
quiet  it,  and  keep  it  from  crying  any  more  ; 
fuch  an  Audience  as  may  cleanfe  the  Land  from 
Blood,  and  be  a  Means  to  continue  that  due  Ve- 
neration, which  all  Men  have  to  your  Lordfhips 
mofl  righteous  and  impartial  Proceedings. 

The  Solicitor-General  having  finifhed  his 
Speech,  the  Lord  Steward  directed  trie  Lords 
Triers  to  withdraw,  and  confider  of  the  Evi- 
dence •  but  did  not  fum  it  up. 

The  Lords  and  the  Prifoner  being  withdrawn", 
Wine  and  Biskets  were  brought  in  for  the  Lord 
Steward,  and  the  great  Men  prefent ;  and  the 
Lords    Triers    having  ftaid   out  about-  three 
Hours,    returned  into  Court,    and    took  their 
Places  ;  and,  being  called  over,  the  Lord  High 
Steward,  demanded  of  my  Lord  Frechevik,  (the 
lowefl  of  the  Peers)  If  my  Lord  Morley  was 
Guilty,  or  not  Guilty  ?  To  which  his  Lordfhip  an-  _,   _  .. 
fwered  (laying  his  Hand  on   his   Breaftj  Not  „„„£- 
guilty  of  Murder;  but  guilty  of  Manflaughter.        tedof Man- 
In  the  fame  Manner  the  Lord-  Steward  putting  Jlaughter- 
the  like  Queflion  to  the  reft,   feverally,  in  their 
Order,  they  all  returned  the  fame  Anfwer,  ex- 
cept the  Lord  Wharton,  and  Lord  Afhley,  who 
anfwered,  Guilty  of  Murder. 

Then  the  Lord  Morley,  the  Prifoner,  being 
brought  in,  the  Lord  Steward  acquainted  him, 
that  his  Peers  had   found  him  Guilty  of  Man- 
flaughter, and  demanded  what  he  had  to  fay  for 
himfelf:  To  which  his  Lordfhip  anfwered,  He 
defired  the  Benefit  of  his  Clergy,  and  the  Bene- 
fit of  the  Statute  ;    and  the  Lord  Steward  re-  „     , 
plied,  He  muft  have  the  Benefit  of  his  Clergy ;  Benefit  of 
he    conceived   the  Statute    was   clear  in    that  theStatntt. 
Point ;    and  asking  the  Opinion  of  the  Judges, 
they  all  bowed,   as  a  Mark    of  their  Afient. 
Then  the  Lord  Steward   told  the  Prifoner,  he 
H  h  h  h  was 
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1666.    was  difcharged,  paying  his  Fees.     After  which 

\!Sv>5* the  Court  was  difmiffed>  and  the  Lord  Steward 

broke  his  Staff. 
Remarks        Since  the  Editor  hath  omitted  the  Charge, 
on  Lord      the  Evidence,  and   Defence,  it  is  impoffible  to 
MorleyV  make  any  juft  Remarks  on  this  Trial.     Indeed, 
if  we  are  to  relie  on  the  Obfervations  made  by 
the  Solicitor-General,  the  Malice  was  pretty  no- 
torious :    For  it  feems  this  Lord  arid  Mr.  Haf- 
,  tings,  had  fought  a  Duel  ten  Years  before,  and 
his  Lordfhip  was  then  wounded  by  him.     Seve- 
ral other  Quarrels  had  happened  between  them 
afterwards,  and  his  Lordfhip  had  threatened  the 
Deceafed  :  And,  as  I  apprehend  the  Cafe,   this 
was  a  Duel  of  Four  of  a  Side,  who  agreed  to  go 
from  the  Tavern  where  the  Quarrel  began,  and 
fight  in  the  Fields.     And  the  Solicitor  informs 
us,  that  the  Witnefles  depofed,  That  my  Lord 
and  another  fell  upon  Haftings  at  once;  and  his 


Lordfhip  fhortned  his  Sword,  and  run  the  De-     1666. 
ceafed  through  the  Head,  faying,  God  damn  me,  ^Car.h. 
7  have  promifed  it  you,    and  now  you   have  it\  ^>"v"N-; 
which,  one  would  think,  fufficiently  difcovered* 
the  Malice  of  his  Heart;  and,  had  he  been  tried 
by  a  common  Jury,  would  have  gone  a  great 
Way  to  have  convicted  the  Prifoner  of  Murder. 
But  whether  there  might. not   be   fomething   in 
that  Suggeflion   of  the  Solicitor's,  That  Peers, 
being  a  fuperior  Clafs  of  Men,  are  apt  to  ima- 
gine that  nothing  lefs  than  the  Blood  of  the  Of- 
fender can  attone   for  an  Affront  given  them  by 
a  private  Gentleman,  may  require  fome  Confide- 
ration. 

I  fhall  only  obferve  further,  that  the  Editor 
is  miftaken  in  the  Title  of  this  Trial,  where  he 
makes  it  to  be  before  The  Houfe  of  Lords:  Where- 
as it  was  before  a  certain  Number  of  Lords  fpe- 
cially  appointed  for  this  Purpofe. 


19ctr7n.  Proceedings  on  the  Impeachment  of  Edward  Earl  I9JgJjt 
of  Clarendon,  late  Lord  High  Chancellor  of  JEjtgland,^^' 
1667.    19  Car.  II. 


Lord  Cla- 
rendon'* 
Impeach- 
ment, 


1""HE    Earl    being    charged  with    feveral 
Crimes  by  Mr.  Edward  Seymour,  in  the 
Houfe  of  Commons,  the  a6th  ofOilober,  1667. 
A  Delate  jt  was  debated,  whethetuhey  fhould  impeach  the 
MaLr     Earl  of  High-Treafon,  in   General  Terms,   or 
of  it.         exhibit  Articles  againft  him  :  And  a  Commit- 
tee being  appointed  to   fearch  Precedents,  Sir 
Thomas  Littleton  reported,  That  in  capital  Ca- 
fes, there  was    no  Inftance   of  a  General  Im- 
peachment,   till   the   Earl  of  Strafford's    and 
Archbifhop  Laud's  Impeachments. 

Then  a  Committee  was  appointed  to  reduce 
the  Accufation  under  certain  Heads  ;  which 
being  reported,  and  read  a  fecond  Time,  it 
was  moved,  That  it  might  be  referred  to  a  Com- 
mittee, to  fee  how  far  they  were  true,  common 
Fame  being  too  flender  a  Ground  to  form  an 
Impeachment  upon  :  But  this  was  refolved  in 
the  Negative  j  and  the  feveral  Heads  for  Articles 
were  read  a^ain,  to  fee  if  thofe  Members  that 
introduced  them,  could  offer  fufficient  Reafons 
to  induce  the  Houfe  to  impeach  the  Earl :  And, 
after  the  Articles  were  thus  gone  through,  Sir 
Robert  Atkyns  obferved,  That  the  Inducements 
for  their  Belief,  proceeded  from  a  third  Hand; 
and  Mr.  Colman  mewed,  That  even  in  the  Earl 
of  Strafford's  Cafe,  the  Houfe  would  not  pro- 
ceed on  any  Article,  till  one  Member  fpoke  of 
his  own  Knowledge,  and  another  engaged  to 
make  it  good.  However,  the  Queftion  being 
put,  That  the  Houfe  had  fufficient  Inducements 
to  impeach  the  Earl,  it  was  carried  in  the  Af- 
firmative. 
<The  Heads  The  principal  Part  of  the  Charge  againft  the 
for  an  Im-  £arl,was,  that  hehadadvifedtheKingtolay  afide 
payment.  pariiaments,  and  govern  arbitrarily  by  a  Mili- 
tary Power :  That  he  had  got  a  greater  Eftate, 
under  the  Crown,  than  could  be  lawfully  gained 
in  fo  fhort  a  Time :  That  he  had  been  guilty 
of  Bribery  and  Corruption  :  That  he  had  ad- 
vifed  and  effe&ed  the  Sale  of  Dunkirk:  That 


he  had  correfponded  with  Cromwell,  and  the 
King's  Enemies,  when  he  was  beyond  Sea  : 
That  he  had  betrayed  the  Nation  in  all  Negotia- 
tions relating  to  the  Butch  War  ;  and  betray- 
ed and  difcovered  his  Majefty's  fecret  Councils 
to  his  Enemies ;  and  that  he  was  the  Author  of 
that  fatal  Council  of  dividing  the  Fleet  in  the 
Year  1666  :  And  they  refolved,  that  the  betray- 
ing his  Majefty's  Councils  to  his  Enemies,  was 
High-Treafon  ;  and  therefore  determined  to  im- 
peach him  of  High-Treafon.  Accordingly,  on 
the  1 2th  of  November,  Mr.  Edward  Seymour  im- 
peached the  Earl  of  High-Treafon,  and  other 
Crimes  and  Mifdemeanors,  at  the  Bar  of  the 
Houfe  of  Lords,  in  general  Terms,  defiring  he 
might  be  fequeftred  from  Parliament,  and  com- 
mitted to  fafe  Cuftody,  and  in  convenient  Time 
the  Commons  would  exhibit  Articles  againft 
him  :  But  the  Lords  declared,  at  a  Conference 
with  the  Commons,  they  had  not  committed  ihe^P^^4 
Earl  of  Clarendon,  becaufe  their  Accufation  for  <£.e  J; 
High-Treafon,  was  in  General  Terms.  neraiiy. 

The  Commons,  on  the  other  Hand,  gave  their  a  Debate  \ 
Reafons  at   a  fecond  Conference,  why  a  Veer  between 
ought  to  be  committed  on  a  general  Impeach-  *J?  **?" 
ment;  with  which,  the  Lords,  however,  were  c°"/"ni 
not  fatisfied  :     But  while  the  two  Houfes  were  committing 
difputing  this  Point,  the  Lords  received  an  In-  the  Earl. 
timation,  that  the  Earl  was  withdrawn  ;  together  ^f  Ea^  ' 
with  a  Petition  from   his  Lordfhip,  directed  to^*  j 
the  Lords  Spiritual  and  Temporal,  which  that  and  leave t 
Houfe,  on  the  3d  of  December,  communicated  «■  Petition 
to  the  Commons;  and  in  this  he  anfwers,  Part'0'*' 
of  the  Charge  he  found  the  lower  Houfe  was^^ 
framing  againft  him,  and  fays,  If  his  Eftate  had 
been  anfwerable  to  what  was  reported,  it  might 
reafonably  have  caufed  his  Integrity  to  be  fufpect- 
ed  ;  but  that  he  had  never  received  or  taken  a 
Penny,  but  what  had  been  the  lawful  Perquifites 
of  his  Office,  in  the  belt  Times  j  and  that  it  had 
been  worth  double  to  others,  what  it  had  been 
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i667.  to  him  :  That  all  the  Favours  he  had  obtained 
ipCar-  n.%from  the  King  for  others  had  not  been  worth  five 
V*rv">J  Pounds  to  him;  fo  that  he  was  as  far  from  Cor- 
ruption as  from  a  difloyal  Thought,  which  after 
thirty  Years  Service  of  the  Crown,  in  fome  Diffi- 
culties and  Diftreffes,  he  never  expected  would 
have  been  objected  to  him  in  his  Age :  That  what 
his  Majefty  had  beftowed  on  him  in  Lands,  was 
worth  more  than  all  he  had  befides;  and,  though 
this  exceeded  his  Merit,  yet  others  had  been  as 
fortunate  in  the  like  Bounty,  who  had  as  fmall 
Pretences  to  it. 

And  as  to  the  attributing  all  Misfortunes  and 
Mifcarriages  to  his  Councils,  as  he  was  Prime 
Minifter :  He  faid  he  ferved  a  Mafter  of  great 
Underftanding,  who  always  joined  other  Per- 
fons  with  him  of  great  Ability  and  Experience, 
without  whofe  Advice  and  Concurrence  nothing 
was  done. 

-  That,  for  two  Years  after  the  Reftoration, 
there  was  no  Difference  in  the  Councils,  or  any 
Complaints  in  the  Kingdom  ;  but  from  the 
Time  Mr.  Secretary  Nicholas  was  removed  (and 

i Bennet,   Earl  of  Arlington,  fucceededj  there 

had  been  great  Alterations:  The  Petitioner's 
Credit  at  Court,  and  in  the  Council,  had  been 
much  diminifhed,  fince  that  Time  •,  not  above 
two  Perfons  having  been  brought  into  the  Coun- 
cil, or  preferred  at  Court,  who  could  be  ful- 
fpected  of  having  any  Kindnefs  for  him;  and 
moft  of  them  of  different  Principles,  both  in 
Church  and  State,  and  who  had  taken  all  Op- 
portunities of  lefiening  the  Petitioner's  Credit 
with  the  King,  and  others,  by  mifreprefenting 
all  he  faid  and  did;  though  his  Majefty 's  Juftice 
and  Goodnefs  was  fuch,  that  it  made  little  Im- 
preflion  on  him. 

That  it  was  his  Opinion,  the  Misfortunes  of 
the  Kingdom  proceeded  from  the  Dutch  War, 
to  which  he  was  always  averfe ;  no  Alliances  be- 
ing formed,  at  the  Commencement  of  it,  with  the 
neighbouring  Princes  :  That  after  we  entred  into 
War  with  the  Hollander ;  neither  France  or  Spdin 
had  much  Regard  for  us ;  and  as  he  abhorred 
the  entring  into  it,  fo  he  never  gave  any  Advice 
towards  the  Management  of  it ;  fave  that  he  op- 
pofed  the  Payment  of  the  Seamen  by  Tickets, 
and  fome  other  Particulars,  that  added  to  the 
Expence. 

That  he  was  not  confcious  of  having  given 
Advice  that  had  proved  mifchievous  or  incon- 
venient to  his  Majefty,  or  had  been  the  fole 
Manager  of  Affairs  j  for  he  had  not  been  twice 
alone  with  his  Majefty  the  laft  Year  ;  and  very 
feldom,  the  three  preceding  Years  •  and  very 
few  Things  had  of  late  been  hearkened  to  that 
he  had  propofed. 

That  fince  the  Diftempers  of  the  Times,  and 
the  Differences  between  the  two  Houfes  were  fo 
great,  and  his  Enemies  had  given  out,  that  he 
would  prevail  with  his  Majefty  to  difiblve  the 
Parliament,  thereby  to  expofe  him  to  the  Rage 
and  Fury  of  the  People  ;  that  he  might  not  be 
looked  upon  to  obftruct  his  Majefty's  Service, 
or  the  Unity  and  Peace  of  the  Kingdom,  he 
humbly  befought  their  Lordfhips  that  he  might 
not  forfeit  their  Favour  and  Protection,  by  with- 
drawing himfelf  from  fo  powerful  a  Perfecution, 
in  Hopes  that  he  might  be  able  hereafter  to 
appear  and  make  his  Defence  j  when  his  Ma- 
jefty's Juftice  mould  not  be  obftructed  by  the 


Power  and  Malice  of  thofe  who  had  fworn  his     1667. 
Deftruction.  19Car.II. 

This  Petition  being  read  in  the  Houfe  of  Com-  ^^ 
mous,  they  refolved  it  to  be  Scandalous  and  Se-  qhe  Com~ 
ditious,  and  a  Reproach  to  the  King,  and  the  Tl'Tm 
pubhck  Juftice  of  the  Nation;  and  it  was  pro-  of  Atu)*- 
pofed  to  bring  in  a  Bill  of  Attainder  againft  the  *r. 
Earl:  But  the  Lords  fending  them  down  a  Bill 
for  his  Banimment,  on  the  13th  of  December,  Jn  AB 
after  fome  warm  Debates,  they  refolved  to  be  {^^i 
contented  with  that t,  Yea's  65,  No's  42 .  m*. 

We,  meet   with  another  Profecution   of  the 
Earl  of  Clarendon  in  the  State  Trials  alfo,  fome  2*«  Earl 
Years  before,  viz. ;  Anro  1663,  when  the  Pari V&"***  , 
of  Briftol  preferred  Articles   of  High-Treafbn  %  £jfi* 
againft  him  m  the  Houfe  of  Peers ;  the  moft 
material  whereof  were,  That  the  Earl  of  Claren- 
don had  traiteroufly  endeavoured  to  alienate  the 
the  Hearts  of  his  Majefties  Subjects  from  him, 
by  giving  out,  his  Majefty  was  enclined  to  Po- 
pery, and  intended  to  alter  the  eftablifhed  Reli- 
gion. 

That  he  had  perfiiaded  his  Majefty,  contrary 
to  the  Intereft  of  the  Nation,  and  againft  the 
Advice  of  the  General,  to  withdraw  the  Englijh 
Garrifons  out  of  Scotland,  and  demolifh  the 
Forts  built  there  at  a  vaft  Expence  to  this  King- 
dom; and  that  he  had  alfo  advifed  and  effected 
the  Sale  of  Dunkirk:  But  the  Lords  having 
demanded  the  Opinions  of  the  Judges,  whether 
this  Charge  was  legally  brought  before  their 
Houfe,  and  whether  there  was  any  Treafon 
contained  in  it  ; 

The  Judges  unanimoufly  agreed,  that  a  Charge  Re/0faat 
of  High- Treafon  could  not,  according  to  the  that  one' 
Laws  of  this  Realm,  be  exhibited  by  one  Peer  Peer  could 
againft  another,    in  the  Houfe   of  Peers;  and  m  !m~ 
that,  admitting  theMatters  alledged  in  the  Charge  £,7  **" 
by  the  Earl  of  Briftol  were  true,  and   though 
they  were  alledged  to  be  traiteroufly  done,  there 
was  no  Treafon  in  them ;  and  the  Lords  concur- 
ring with  the  Judges  in  their  Opinion,  that  Pro- 
fecution was  dropped. 

The  Earl's  Friends  generally  afcribe  his  Dif-  Remrh 
grace  to  his  Zeal  for  the  Church  of  England,  in  *']*&$ 
Oppofition  both  to  api  fts  and  Diffenters  •  and  In'j  2r 
it  is  obfervable,  that  he  fays  in  his  Apology,  grM. 
he  had  little  Intereft  at  Court,  fince.  Secretary 
Nicholas  was  difcharged  (and  Rennet  Earl  of 
Arlington  fucceeded  him);  That  is,  fince  the  Pa- 
pifts  influenced  the  Court,  and  joined  their  In- 
terefts  with  the  Diffenters  to  obtain  a  Toleration : 
They  acknowledge  alfo  that  many  of  the  Cava- 
liers, who  had  been  ruined  in  the  late  Rebellion, 
were  become  hjs  Enemies,  becaufe  he  neglected 
to  make  a  fuitable  Provifion  for  them,  after  the 
Reftoration:  His  very  grave  and  folemn  Be- 
haviour, rendered  him  difagreeable  alfo  to  the 
gay  Part  of  the  Court ;  for  it  is  faid,  he  did 
not  only  reprove  his  Equals,  when  he  thought 
they  defer ved  it,  but  fometimes  offered  his  Ad- 
vice to  the  King,  in  fuch  a  Manner,  that  the 
Wits  about  the  Court  would  frequently  fay  to 
his  Majefty,  as  the  Chancellor  pafled  by, 
'There  goes  your  School-majter  :  And  the  Duke  of 
Bucks,  it  is  faid,  would  mimick  the  Chancel- 
lor, carrying  a  Pair  of  Bellows  before  him  for 
the  Purfe,  while  Colonel  Titus  carried  the  Fire- 
ihovel  as  a  Mace  ;  and  the  King  would  laugh 
at  the  Buffoonery.  Thefe,  with  more  ferious  Ap- 
plications of  the  Popifh  Party,  and' the  Solici- 
tations 
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1667-     tations  of  the  Ladies  of  Pleafure,  who  dreaded 
19Car.II.  nis  grave  Lectures,  were,  in  the  Opinion  of  his 
,**rY^/  Friends,  the  principal  Occafions  of  the  Chancel- 
lor's Dilgrace. 

But  ftill,  it  is  thought,  there  was  fomething 
more  than  the  Drollery  of  the  Duke  of  Bucks, 
the  Malice  of  the  Papifts  and  DifTenters,  or  the 
Solicitations  of  the  Ladies,  to  accomplifh  this 
Great  Man's  Ruin:  Particularly  he  is  charged  with 
neglecting,  or  rather  preventing,  the  Settling  a 
greater  Revenue  on  the  Crown  at  the  Reftora- 
tion,  when  the.  People  were  ready  to  grant  what- 
ever theKing  could  demand:  This,  it  is  faid,  made 
his  Majefty  very  cool  towards  him,  when  he 
came  to  feel  the  ill  Effects  of  it  :  Neither  was 
his  Suffering  the  Vintners  to  build  him  a  fine 
Palace,  when  the  Nation  was  labouring  under 
thofe  terrible  Calamities  of  Fire,  War,  and  Pefti- 
lence ;  and  fcarce  a  Family  of  Diftinction,  but 
was  mourning  the  Death  of  fome  near  Relation, 
agreeable  to  the  Prudence  which  this  Minifter  was 
faid  to  be  fo  eminent  for  *  efpecially  fince  it  was 
fuggefted  to  be  built  in  Confideration  of  his  con- 
fenting  to  the  Monopoly  of  Wines :  But  whatever 
was  the  Occafion  of  his  Fall,  one  would  have 
thought  his  paffed  Services,  and  his  Alliance  with 
the  Royal  Family,  fhould  have  procured  him  a 
milder  Fate  ;  and  it  is  reafonable  to  believe,  that 
if  the  Duke  of  Tork,  his  Son-in-Law,  had  not 
had  fome  Ends  to  ferve  in  his  Ba.nifhment,  he 
might  have  fupported  him :  Perhaps  the  Duke 
found  him  too  good  a,  Proteftant,  and  might 
look  upon  him  as  an  Obftacle  to  his  Defign  of 
introducing  Popery }  and  particularly,  that  he 
hindred  his  Dutchefs  from  being  reconciled  to 
the  Church  of  Rome :  And  if  both  the  King 
and  the  Duke  had  their  private  Views  in  fend- 
ing him  on  the  other  Side  the  Water  j  if  the  one 


thought  the  Diftreffes  of  the  Crown  proceeded     1667. 
from  his  Advice,  and  propofed  the  enjoying  a.1 9CarI'' 
moreunreftrained  Liberty  in  his  Abfence ;  and  the  ^v>^ 
other  hoped  it  would  facilitate  the  Introducing 
his  Religion,  we  need  look  no  farther  for  Rea- 
fons  for  the  Banifhment  of  the  Earl. 

But  perhaps  both  the  King,  and  the  Duke,  and 
the  Natioa  in  general,  were  in  the  End  greater 
Sufferers  by  the  Earl's  Banifhment,  than  him- 
felf :  While  he  enjoyed  an  elegant  Retirement, 
at  Rouen  in  France,  and  wrote  that  admirable 
Hijiory  of  the  Civil  Wars,  the  Court  was  re- 
duced to  the  greateft  Diftrefs,  and  the  People, 
by  the  Artifices  of  defigning  Men,  almoft  work- 
ed up  into  another  Rebellion,  occafioned  chiefly 
by  the  Weaknefs,  or  Wicked nefs,  of  thofe 
Minifters  that  fucceeded  the  Earl.  However 
defective  his  Adminiftration  had  been,  it  is  cer- 
tain, his  Majefty  changed  much  for  the  worfe  s 
and  pofllbly,  had  the  Earl  continued  ftill  at 
Court,-  a  great  deal  of  that  Diffraction  might 
have. been  prevented  that  happened  afterwards. 
We  had  not  been  frighted  out  of  our  Senfes  by 
a  pretended  Popifh  Plot  :  There  might  haye 
been  no  Struggles  for  a  Bill  of  Exclufion :  He 
might,  by  his  Wifdom  and  long  Experience, 
have  found  a  Way  to  have  fecured  our  Reli- 
gious and  civil  Rights,  without  breaking  into 
the  Line  of  SuccefTion,  and  driving  the  Succef- 
for  into  a  fecond  Exile :  However  the  Duke 
might  encourage  or  rejoice  therefore,  at  the  Ba- 
nifhment of  the  Earl,,  his.  Father-in-Law,  had 
he  been  governed  by  his  Councils,  he  might 
never  have  been  driven  from  his  Throne :  But 
this  is  not  the  firft  Time  that  Families  have  ruined 
themfelves,  by  deftroying  thofe  Relations,  who 
were  beft  enclined,  and  beft  qualified,  to  fupport 
them. 


aoCar 

iTrial  of 

Meflen- 
gcr,  &c. 


Si. The  Trials  of  Peter  Messenger,  Richard jgjd 
Beasley,  Wi  lliam  Green,  Thomas  Apple-  ^"^ 
tree,  Edward  Cotton,  John  Earles,  Wil- 
liam Wilks,  Richard  Farrel,  William 
Ford,  Edward  Bedle,  Richard  Latimer, 
Thomas  Limerick,  Richard  Woodward, 
John  Richardson,  and  John  Sharpless,  for 
High-Treafon,  at  the  Old-Bailey,  the  4th  of  April, 
i<568.     20   Car.   II. 


The 
Charge- 


Four  In- 
dittments. 


THEY  were  indicted  for  High-Treafon,  in 
levying  War  againft  the  King,  by  af- 
fembling  with  other  Perfons,  to  the  Number  of 
500,  in  Eaft-Smithfield  and  Moor-Fields,  in  the 
County  of  Middlefex,  armed  with  divers  Wea- 
pons, offenfive  and  defenfive,  pulling  down 
Bawdy  Houfes,  breaking  open  Prifons,  &c. 

There  were  four  Indictments  preferred  againft 
the  Prifoners.  The  Firft,  againft  Peter  Mejfen- 
ger,  Richard  Beafley,  William  Green,  and  Thomas 
Applctree.  A  Second,  againft  Edward  Cotton, 
John  Earl,  William  Wilks,  Richard  Farrel,  and 


William  Ford.  A  Third,  againft  Edward  Bedle, 
and  Richard  Latimer.  And  a  Fourth,  againft 
Thomas  Limerick,  John  Richardfon,  Richard  Wood- 
ward, and  'John  Sharpie fs. 

The  Witnefles  againft  MejJ'enger  and  thofe  'the  £w- 
in  the  firft  Indictment,  depofed,  that  on  the  24th .*»««» 
of  March  laft,  a  great  Number  of  Perfons  af- tht  F,rfi- 
fembled  in  Eajl-Smithfield  and  Moor-Fields,  on 
Pretence  of  pulling  down  Bawdy-Houfes :  That 
Beafley  marched  before  them   as  their  Captain, 
with  a  naked  Sword  in  his  Hand,  which  he  bran- 
difhed  over  his  head  \  and  that  Meffenger  had  a 
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1668.  green  Apron  upon  a  Staff,  which  he  flourifhed 
*oCar.  II.  as  Colours  :  That  the  next  Day,  the  25th  of 
°"v-v;  March,  they  did  the  like :  That  fome  Houfes 
were  pulled  down,  and  P  ever  ell  the  Conftable, 
coming  with  his  Staff  in  his  Hand,  charged 
them  to  depart,  and  keep  the  Peace  ;  and  that 
thereupon  Beafley  wounded  him  with  his 
Sword  ,  and  fome  of  the  Mob  knocked  him 
down,  and  took  away  his  Conftable's  Staff: 
That  William  Green  was  amongft  them  with  his 
Staff  in  his  Hand,  and  threw  up  his  Hat  and 
hallooed,  and  was  taken  by  the  King's  Soldiers, 
who  came  to  fupprefs  them  :  That  Appletree 
was  amongft  them,  and  ftruck  firft  at  Peverell 
the  Conftable,  and  aflifted  in  pulling  down 
fome  Houfes. 
<TheEvi-  The  Witneffes  depofed  againft  Cotton,  and 
deme  on  ^  refl-  0f  tne  Prifoners  mentioned  in  the  2d  In- 
'j^f'didment,  That  the  People  being  affembled  in 
great  Numbers,  Sir  Philip  Howard  came  with  a 
Troop  of  the  King's  Guards,  and  commanded 
them  to  difperfe  }  and  that,  fuppofing  it  had 
been  the  Duke  of  Tork  that  commanded  the 
Guards,  they  threw  Stones  at  him  ;  and  fome 
faid,  unlefs  the  King  gave  them  Liberty  of 
Confcience,  it  mould  be  a  bloody  Mzy-Day: 
Others  faid,  they  would  kill  the  Guards,  and 
pull  down  Whitehall;  and  continued  together  in 
a  tumultuous  Manner,  till  they  were  difperfed  by 
the  Guards. 

That  the  Prifoners  were  amongft  them  both 
Days;  and  that  Cotton  affifted  in  pulling  down 
a  Houfe  in  Shoreditch. 

On  the  third  Indictment,  againft  Bedle  and 
Latimer,  it  was  proved,  That  great  Numbers  of 
the  id  In-  peop}e  being  affembled  in  a  tumultuous  Manner, 
diSmtnt.  ^  cierkenwell,  they  broke  open  New-Prifon 
there,  and  releafed  four  Prifoners,  two  whereof 
were  committed  for  Felony :  That  they  refufed 
to  difperfe,  faying,  they  had  been  Servants  long 
enough,  and  now  they  would  be  Mafters,  crying 
out,  One  die,  and  all  die.  ThztLatimer  was  ve- 
ry active  in  breaking  the  Prifon  •,  and  Bedle  be- 
ing purfued  by  one  of  the  Soldiers,  called  to 
his  Comrades  to  face  about,  and  not  leave 
him. 

Upon  the  fourth  Indiftment,  it  was  proved, 
that  Limerick  marched  at  the  Head  of  one  Com- 
pany of  the  Mob,  as  their  Captain,  with  a  Club 
in  his  Hand :     That  he  brought  them  to  the 
Houfe  of  one  Peter  Burlingham,  which  they 
pulled  down,    and    took   away  feveral  of  his 
Goods,  to  the  Value  of  30/.  and,  that  the  reft 
of  the  Prifoners,  mentioned  in  this  Indictment, 
were  among  the  Multitude. 
St  cm  IV        The  Jury  found  fpecial  Verdicts  on  the  four 
di£'s found]  Indictments,  (the  Fafts  being  agreed  to  be  ac- 
as  to  fome  cording  to   the    Evidence,)   againft   MejJ'enger, 
«ftbe  Pri-  j±eajiey,  Green,  and  Appletree,  in  the    firft  In- 
,onm'       di&ment;  againft  Cotton   in  the  fecond  Indict- 
ment; againft  Bedle  and  Latimer  in  the  third  In- 
dictment;   and,    againft  Limerick  in  the  fourth 
Indictment;  and  fubmitted  the  Matter  of  Law 
to  the  Judges.     But,  as  to  the  other  Six,  (viz. ) 
Earls,    Wilks,  Woodward,  Farrel,    Richard/on, 
and  Ford,  the  Jury  acquitted  them. 

The  Judges  being  affembled  at  the  Lord 
get  Opini-  Chisf  Juftice's  Chamber,  to  confider  of  thefe 
ens  that  Verditts,  in  Eafter  Term  following,  the  Lord 
the  Fails  Chi  f  BarQn  Hal      was  of  opinion,  that  thefe 

•were  trea-  „,.  f 


ff 'he  Evi- 
dence on 
the  4th 
InatB- 
tnent. 


tfberep 
acquitted. 

<The  Jitdr 


fonable. 


No.  IO. 


Facts  did  not  amount  to  Treafon ,  becaufe  the 
Stat.  oFjM.  c.l 2.  fays,  IfanyPerfons,  to  theNum- 
ber  of  Twelve  or  more,  affemble  with  Intent  to  pull 
down  Enclofures*  &c.  and  continue  together  an 
Hour  after  Proclamation  made  for  them  to  depart , 
it/hall  be  Felony.  If  fuch  Actions  therefore  had 
been  Treafon  at  Common  Law,  it  had  been  to 
no  Purpofe,  he  obferved,  to  make  them  Felony 
by  Statute. 

To  which  the  reft  of  the  Judges,  who  were  of 
another  Opinion,  anfwered,  That  this  Objection 
had  been  made  in  the  Cafe  of  Brad/haw  and  Bur- 
ton, in  Popham's,  Reports  •,  but  there  it  was  re- 
folved,  That  if  People  affembled  to  alter  the 
Laws,  or  to  fet  a  Price  on  Victuals,  or  to  lay  vio- 
lent Hands  on  a  Magiftrate,or  the  like;  and  with 
Force  attempted  to  put  the  fame  in  Execution, 
this  was  Rebellion  andTreafon  at  Common  Law: 
And  refolved,  that  the  Statute  of  1.  M.  intend- 
ed only,  that  if  fuch  -Perfons,  as  pretended 
to  have  received  any  particular  Injury  as  to  their 
common  or  other  Interefts  in  Lands  enclofed, 
fhould  affemble  to  pull  down  the  Enclofures, 
it  fhould  be  Felony  ;  and  indeed  this  was  not 
Treafon ;  But  where  the  Defign  is  general  to  pull 
down  all  Enclofures,  in  which  none , of  them  are 
particularly  concerned,  and  they  put  this  Defign 
in  Execution,  this  was  Treafon  at  Common  Law.. 
And  it  was  held  by  all  the  Judges,  that  the  13. 
Eliz.  which  makes  the  Intention,  in  many  Cafes, 
Treafon,  extends  to  nothing  but  where,  if  the  Act 
had  been  done,  it  had  been  Treafon  at  Com- 
mon Law. 

The  Judges  alfo  refolved,  that  this  Infurrec- 
tion,with  Intent  to  pull  downBawdy-Houfes  in  ge- 
neral, and  to  break  open  Prifons  in  general,  and 
putting  fuch  Defigns  in  Execution  by  Force;  ei- 
ther of  them  was  a  levying  War  againft  theKing, 
and  High  Treafon  within  the  25.  Ed.  III.  And, 
as  to  the  particular  Cafes  on  the  ipcciul  Verdicts, 
all  the  Judges  agreed,  (except  the  Chief  Baron) 
that  as  to  Mejfenger  and  Beafley,  in  the  firft  Ver- 
dict, Cotton  in  the  fecond  Verdict,  and  Lime- 
rick in  the  fourth  ;  the  Matter  found  againft  thefe 
four,  was  High-Treafon  ;  and  they  received 
Judgment,  and  were  executed  thereupon,  as 
Traitors.  But,  as  to  Appletree  in  the  firft  Ver- 
dict, and  Latimer  in  the  Third,  there  was  a 
Difference  in  Opinion-,  for  (befidesthe  Chief  Ba- 
ron )  Atkyns,  Tyrrell,  Wyndham,  and  Wylde,  held 
that  the  Verdicts  were  not  fufffcient ;  becaufe  it 
was  not  exprefly  found,  that  they  were  aiding 
and  affifting.  On  the  Contrary,  the  Chief  Juftice, 
with  Turner,  Twifden,  Archer,  Raynsford,  and 
Morton,  were  of  Opinion,  that  the  Verdicts 
were  full  and  plain :  For,  there  being  feveral 
Acts  of  Force  found,  to  be  committed  by  them, 
in  Purfuance  of  their  Defign  ,  there  was 
no  Neceffity  to  find  them  aiding  and  affijling. 
However,  there  being  this  Difference  in  Opini- 
on as  to  thefe  two,  the  Chief  Juftice  recom- 
mended them  to  his  Majefty's  Mercy,  which 
was  extended  to  them.  And  as  to  Green  in 
the  firft  fpecial  Verdict,  and  Bedle  in  the  Third 
the  Judges  all  agreed  that  the  Verdicts  were  not 
fufficient  to  denominate  the  Offence  High-Trea- 
fon ;  becaufe,  they  only  found  that  they  were 
prefent,but  that  no  particular  Acts  of  Force  were 
committed  by  them,  and  it  was  not  found  they 
were  aiding  and  affifting.  It  was  faid  ,  they 
111*,  might 
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might  be  prefent  out  of  Curiofity  :  Whether  i 
they  were  aiding  and  ajjifiing,  was  a  Matter  of 
Faft  which  ought  to  be  exprefly  found  by  the 
Jury,  and  not  left  to  the  Court  to  judge  upon 
any  colourable  Implication  •  and  accordingly 
thefe  two  were  difcharged. 

Ever  fince  thefe  Trials,  the  afTembling  in  a 
tumultuous  Manner,  with  Arms,  orWeapons  of 
any  kind,  in  order  to  reform  the  State,  to  pro- 
cure an  Alteration  of  the  Laws,  or  to  redrefs  any 
Abufes,  Nufances,  or  Grievances,  of  a  Publick 
Nature,  and  actually  endeavouring  to  put  fuch 
Defigns  in  Execution  by  Force,  has  been  adjud- 
ged High-Treafon. 

And  it  appears  a   little  unaccountable,  that 


Green,   in  the  firft  fpecial   Verdi&,    who  was     1&S8. 
found  to  be  among  the  Mob,  with   his  Staff  in  2oCar-  **■ 
his  Hand,  to  throw   up    his   Cap,    halloo,    to  ^""^ 
encourage  the  Infurredkion  •,    and  Bedle,    who 
was  aifo  with  them  at  breaking  open  the  Prifon, 
and  called  to  his  Companions  to  face  about,  and 
fight  the  Guards  who  came  to  fupprefs  them, 
fhould   be  deemed  innocent  in  the  Eye  of  the 
Law.     If  the  Words,   aiding  and  ajjifting,  were 
wanting  in  thefe  Verdi&s,  there  were   certainly 
Words  that  amounted  to  as  much  ;  and,  indeed, 
there  are  too  many  Inftances  in  our  Law,  where 
Matter  of  Form  is  more  confidered,  than  the 
Merits  oftheCaufe. 


for  Fe-  ' 


40S.11.Tte  Trial  of  Robert    Hawkins,    Clerk, 

lony,    at     the    Affrzes    held    at    Aylesbury ,    for   the  ^v^fj 
County   of   Bucks,    the     iith   of    March,    1668-9. 
20  Car.  II. 


Hawkins'* 
Srial. 


Prifoner. 


<fhe  f"T"^H  E  Prifoner  was  indicted  for  Felony,    in 

Charge.         \^     Healing  Rings,  Money,  and  other  Goods, 

out  of  the  Houfe  of  Henry  Larrimore. 
<the  Evi-  The  principal  Witnefs  againft  Mr.  Hawkins, 
de"-Ce»a'h  was  Larrimore,  tne  Pr°fecutor,  who  depofed, 
TriLlr  Tnat  on  the  l8[h  Vi  September,  being  gone  from 
Home  with  all  his  Family,  to  a  Hemp-Plot,  a 
little  Diftance  from  his  Houfe,  to  pull  Hemp; 
and,  coming  Home  half  an  Hour  before  Sun-fet, 
he  found  his  Doors  open  •  and,  running  up 
Stairs,  he  faw  the'  Prifoner  through  the  Chinks 
of  the  Boards,  rifling  a  Box  ;  in  which,  among 
other  Goods,  was  a  Holland  Apron,  a  Purfe 
with  two  Gold  Rings,  two  Ten-Shilling  Pieces 
of  Gold,  and  nineteen  Shillings  in  Silver  ;  all 
which  he  faw  the  Prifoner  turn  out  of  the  Purfe, 
run  out  of  the  Houfe  with  them,  and  hide 
himfelf  in  a  Clofe  of  Beans. 

That  the  next  Day  he  got  a  Warrant  from  Sir 
Richard  Piggot,  and  went  with  the  Conftable  to 
fearch  the  Prifoner's  Houfe,  which  they  broke 
open,  on  his  refufing  them  Entrance;  and 
found,  in  a  Basket  filled  with  Rags,  one  of  the 
Rings,  and  a  Five-Shilling  Piece  of  Silver,  which 
he  was  pofitive  the  Prifoner  took  out  of  his 
Purfe  the  Day  before. 

Larrimore  the  Son,  depofed,  that  coming. 
Home  a  little  after  his  Father,  he  faw  the  Pri- 
foner run  out  of  the  Houfe,  down  the  Yard, 
and  hide  himfelf  in  a  Clofe  of  Beans ;  and  ask- 
in°-  his  Father,  if  Mr.  Hawkins  had  been  there, 
his*  Father  anfwered,  he  had  robbed  him. 

Joan  Beamfly  alfo  depofed,  that  going  Home 
with  young  Larrimore,  fhe  faw  the  Prifoner  run 
out  of  the  Houfe,  and  hide  himfelf  in  a  Clofe 
of  Beans;  and  heard  Larrimore,  the  Father,  tell 
his  Son,  Mr.  Hawkins  had  robbed  him. 

Richard  Mayne  the  Conftable  depofed,  That 
Henry  Larrimore,  the  Elder,  bringing  him  a 
Warrant  from  Sir  Richard  Piggot,  to  fearch  the 
Prifoner's  Houfe  for  ftolen  Goods,  and  the  Pri- 
foner refufing  them  Entrance,  they  broke  open 
his  Doors  :  and  Larrimore,  the   Elder,   found 


in  a  Basket  the  gold  Ring  and  Five-Shilling 
Piece  ;  and  thereupon  he  carried  the  Prifoner 
before  Sir  John  Croke,  who  committed  him; 
and  the  Deponent  carried  the  Prifoner  to  Ayles<- 
bury  Gaol. 

Larrimore's  Wife  alfo  depofed,  That  when 
fhe  was  his  Servant,  fhe  faw  the  Prifoner  lurk- 
ing about  their  Houfe  in  the  Night-time.  Ri- 
chard Mantill,  Son-in-law  to  Larrimore,  alfo  de- 
pofed, he  had  feen  him  lurking  about  his  Fa- 
ther's Houfe  in  the  Night-time. 

Dod/worth  Croke,  Efq ;  depofed,  that  he  was 
pofitive  the  Ring,  produced  in  Court,  was  ftolen 
from  Larrimore  -,  for  that  he,  the  Deponent, 
pawned  it  to  him. 

Good  depofed,  that  he  pawned  the  Five-Shilling 
Piece,  produced  in  Court,  and  found  in  the  Pri- 
foner's Houfe,  to  Larrimore,  at  the  Time  of  the 
Seffions,  held  in  July,  1668. 

This  Evidence  againft  the  Prifoner,  appeared 
fo  ftrong  and  conclufive,  that  the  Lord  Chief 
Baron  Hales,  who  tried  him,  faid,  there  was 
Evidence  enough  to  hang  twenty  Men  :  How- 
ever, Mr.  Hawkins  fhewed,  that  it  was  all  a 
malicious  Profecution. 

And  firft  he  obferved,  That,  if  the  Prifoner  (fhe  pr;fa. 
had  feen  him  rob  his  Houfe,  it  was  ftrange  he  »«•'«  De- 
did  not  call  to  his  Neighbours  to  affift  in  ap-/**'- 
prehending  him  ;  and  demanded  why  he  fearch- 
ed  other  Houfes  for  the  Goods  he  faw  him 
fteaL;  He  obferved  alfo,  that,  when  the  Pro- 
fecutor  went  to  Sir  Richard  Piggot  for  the  War- 
rant, he  did  not  charge  him  positively  with  the 
Felony .:  To  which  Larrimore  gave  no  fatisfac- 
tory  Anfwer  ;  and,  the  Prifoner,  crofs-exami- 
ning  the  Conftable,  he  acknowledged  that  Lar- 
rimore defired  him  to  fearch  other  Houfes,  and 
did  not  tell  him  he  faw  Mr.  Hawkins  rob  him. 
He  acknowledged  alfo,  that  it  was  Larrimore 
the  Elder  himfelf,  that  found  the  Ring  and  the 
Five- Shilling  Piece  •,  and  another  of  the  Prifo- 
ner's WitnefTes  depofed,  that  the  reft  of  the 
Company  was  in  the  Hall,  when  Larrimore  pre- 
tended 
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1668-9.  tended  to  find  the  Money  in  a  Basket  in  the  Bun 

ioCar.  II.  tcry :  The  Goaler  depofed,  that  the  Conftable 

S^V^  told  him,  the  Parfon  was  a  notorious  Picklock, 

and  advifed  him  to  watch  him  narrowly,   and 

load  him  with  Irons. 

Then  the  Prifoner  examined  one  Chilton,  a. 
Shoe-maker,  whom  the  Profecutor  had  fub-pana'd 
as  a  Witnefs  ;  and  Chilton  depofed,  that,  hav- 
ing a  Pair  of  Boots  of  the  Prifoner  »s  to  mend, 
and  telling  him  he  would  lay  them  in  his  Shop- 
Window  .when  they  were  done,  where  the  Pri- 
foner might  take  them  (for  he  fhould  be  abroad; 
the  Prifoner  accordingly  took  the  Boots  out  of  his 
Shop-Window:  But  when  the  Prifoner  came 
afterwards  to  demand  his  Tythes,  this  Larrimore, 
Dodfworth,  Croke,  Richard  Mayne  the  Conftable, 
and  others,  advifed  him  to  indict  the  Parfon  for 
dealing  the  Boots  •,  and  threatned,  if  the  Depo- 
nent would  not  fetch  a  Warrant  for  the  Parfon, 
Sir  John  Croke  would  indift  him  as  acceffary  to 
the  ftealing  of  them  :  And  Larrimore  faid,  he 
would  make  the  Deponent  fwear  Mr.  Hawkins 
had  ftolen  the  Boots,  and  aauzllyfub-pana'd  him 
to  the  Aflizes  for  that  Purpofe :  That  Croxton 
told  him  the  Monday  before,  if  he  would  fwear 
Mr.  Hawkins  ftole  the  Boots,  he  would  Bear  him 
out  as  far  as  an  hundred  Pounds  would  go ;  and 
if  that  would  not  do,  as  far  as  five  hundred  Pounds 
would  go  ;  and  would  give  him  Bond  to  make 
it  good  :  And  two  other  Witneffes  appeared, 
and  attefted  the  Truth  of  Chilton's  Evidence. 

Then  the  Lord   Chief  Baron  ordering  the 
Conftable    to     produce     the    Search-Warrant, 
it   appeared,    that    the    Warrant     was    dated 
the   Day   before  the  Profecutor  pretended  the 
Robbery  was  committed  ;  whereupon  his  Lord- 
fhip  obferved,  that  the  Profecutor  was  very  cun- 
ning to  know,  on  the  17th  Day,  that  he  fhould 
be  robbed  on  the  1 8th,  and  that  the  Prifoner 
ihould  rob  him  ;  and  demanding  of  Mr.  Haw- 
kins, Why  he  refufed  to  open   his  Doors,  and 
fuffer  his  Houfe  to   be  fearched,    he  anfwered, 
that  moft  of  the  Perfons  prefent  were  his  inve- 
terate Enemies :  That  Sir  John  Croke  and  Lar- 
rimore  had  often  threatned  to  pull    down  his 
Houfe,     and   hired   People  to  force  it  open  : 
That  they  hired  one  J  aires  to  get  down  his  Chim- 
ney, and  open  his  Doors,  when  the  Family  was 
abroad,   and  contracted  with  one  Tyler  for  the 
fame  Purpofe  •,  and  befides,  they  had  an  Exe- 
cution againft  him,  which  Larrimore's  Son  had 
executed   in  Part  a  few  Days  before  :  And  that 
he  did  offer,  that  Mr.  Sanders,  the  other  Confta- 
ble, who  lived  next  Door,  might  fearch  as  nar- 
rowly as  he  pleafed  :    All  which  he  proved  by 
unexceptionableWitneffes :  Whereupon  the  Chief 
Baron  obferved,  that  the  Bufinefs  appeared  very 
foul  on  Sir  John  Croke's  Part  (who  was  then  in 
Court.) 

Mr.  Hawkins  obferved  further  in  his  Defence, 

ftner  s  De-  That  this  Profecution  of  Larrimort'i  was  com- 

feme  con-   menced   on  his  being  fued   for  Tythes,  and  it 

""""''       would  be  eafy,  he  faid,  for  the  Fanaticks  to  avoid 

the  Payment  of  Tythes  ;  if  they  could  do  it  by 

hanging  up  the  Clergy  :  That  this  Larrimore  was 

an  Anabaptift,  and  a  notorious  Enemy  to  the 

Church  of  England,  and  her  Clergy  in  general  ; 

but   particularly   to   himfelf,    he    having  been 


*Tbe  Pri- 


lice    alfo   appeared     in   dilTuading    thofe   that    1668-9. 
owed  him  Money,  from  paying  him,  and  per-  2oCar-IJ- 
fuading  others  he  owed  Money  to,  to  arreft  him,  **SY^ 
and  bv  diffuading  thole  he  had  fued  for  Tythes, 
from  agreeing  with  him,  and  telling  them,  Sir 
John  Croke  would  force  him  to  run  his  Country  ; 
all  which  he  was  ready  to  prove,  and  produced 
a  Certificate  under  the  Hands  of  an  hundred  of 
his  Neighbours,  attefting  the  Truth  of  what  he 
afferted  :  But  this  Certificate,  not  being  deemed  Le- 
gal Evidence,  was  not  read  in  Court. 

Mr.  Hawkins  faid  further  in  his  Defence,  that 
it  could  not  be  fuppofed  he  Ihould  commit  a 
Robbery  in  his  own  Parifh  in  the  Day-Time, 
where  every  body  knew  him :  That  he  had 
Time  enough  to  make  hisEfcape,  if  he  had  been 
guilty  of  it  ;  and  it  was  ftrange  he  fhould  find 
no  other  Place  to  hide  the  Ring  and  Five-Shil- 
ling Piece,  than  a  Basket  that  hung  up  pub- 
lickly. 

Then  the  Prifoner  called  fome   other  Wit-  Other 
nelTes,    and  particularly  Mr..  Wilcox,  who  de-  Witneffet^ 
pofed,    that  on  Friday  the   18th  of  September,  "fj^1 'Fr>' 
when  it  was  pretended  the  Robbery  was  com- 
mitted, the  Deponenfwas  at  Larrimore  the  Pro-, 
fecutor's  Houfe,  from  Noon  till  near  Night,  driv- 
ing a  Bargain  with  Larrimore  for  Tiles  and  other 
Things ;  and  that  Mr.  Hawkins  was  not  there 
all  that  Afternoon,  nor-  did  the  Deponent  hear 
before  his  coming  away  (which  was  after  Sun- 
fet)  that  Larrimore  was  robbed. 

Sir  Richard  Piggot  alfo  depofed,  that  Larri- 
more and  the  Conftable  were  with  him  for  the 
Search- Warrant  on  the  17th,  being  the  Day  be- 
fore the  pretended  Robbery  (as  the  Warrant 
bore  Date;)  and  that  the  .Date  was  not  mifta-- 
ken. 

Then  Brown  depofed,  that  he  was  entrufted  A  full 
by  Sir  John  Lcnthall,  the  Marfhal  of  the  King's-  %°°£of 
Bench,  to  be  Sir  John  Croke' %  Keeper,  who  was  rpjrac°ytf- 
his  Prifoner  ;   and  that  being  with  Sir  John  at  Larri- 
his  Houfe   at   Chilton   in   Buckinghamshire,    on  more,  Sir 
Wednefday  the  1 6th  of  Semptember,  he  heard  a  IohP 
great  Noife  in  the  Night-Time,  as  he  lay  in  his  &>°  ^ 
Bed,  and  fearing  that  Sir  John  was  contriving  an  gainfi  tie 
Efcape,  he  ftarted  out  of  Bed  in  his  Shirt,  and  Prifimr. 
ftood  at  the  Dining-Room  Door,  behind  the 
Hangings,    and  there  he  heard  ^Larrimore  the 
Proiecutor  tell  Sir  John  Croke,  that  he  had  un- 
done him  by  caufing  him  to  contend  with  the 
Parfon,  for  he  had  entred  him  in  moil  of  the 
Courts   in  England,    fummoned   him   into   the 
Crown-Office  and  Chancery,   and   he  could  not 
maintain  fo  many  Suits :    Sir  John  anfwered,  Is 
that ,  all  ?     Come  Brother  Larrimore,    be  con^ 
tented  •  we  will  have  one  Trick  more  for  Haw- 
kins yet,  which  fhall  do  his  Work.     Larrimore 
replied,  You  have  put  me  on  too  many  Tricks 
already,  more  than  I  can  manage;  and  the  Par- 
fon is  too  hard  for  us  ftill :  Sir  John  faid,  if 
thou  wilt  but  aci,  I  will  hatch  enough  to  hang 
Hawkins  :  Canft  thou  not  convey  Gold  or  Silver, 
into  his  Houfe,  and  have  a  Warrant  ready  to 
fearch  it  ? .  and  then  our  Work  is  done :  Do  but 
go  to  Sir  John  Piggot,  and  inform  him  you  have 
loft  Money  and  Goods,    and   defire  his  War- 
rant to  fearch  for  them  ;  and  then  take  Dink 
Mayne  the  Conftable,    who  is  one  of  us,  and 


obliged  to  fue  him  for  his  Tythes ;  and  having '  will  do  what  we  defire   him,   and  fearch   the 


indidted  him  for  not  coming  to  Church,  and  not 
-baptizing  his  Children :  That  Larrimore'%  Ma- 


Houfe ;  and  when  you  find  the  Things,  charge 
him  with  flat  Felony,  and  force  him  before  me ; 

PU 
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quitted. 


Remarks 
on  Mr. 
Haw- 
kins'* 
Tryal. 


I'll  fend  him  to  Goal  without  Bail,  and  we  will 
hang  him  the  next  Affizes. 

Tnat  the  Saturday  following,  being  the  19th 
of  September,  as  the  Deponent  was  comingphome, 
he  heard  Mr.  Hawkins  had  robbed  Larrimore, 
and  when  he  came  into  Sir  John's  Houfe,  he 
faw  a  written  Paper  lie  upon  the  Table  -,  and 
foon  after  Larrimore,  with  the  Conftable  and 
others,  brought  Hawkins  to  Sir  John's,  who  took 
up  the  Paper,  and  read  it  to  the  Conftable,  and 
faid  it  was  Mr.  Hawkins's  Mittimus ;  and  the 
Deponent  averred,  that  it  was  written,  and  lay 
on  the  Table  before  Hawkins  was  brought  to 
Sir  John  Croke's  :  That,  on  Sunday  Morning, 
he  went  to  the  Ale-houfe,  where  they  had  kept 
Mr.  Hawkins  all  Night,  and  faw  them  carrying 
him  to  Goal :  That  faying  to,  Sir  John,  when 
he  came  home,  They  have  carried  the  poor  Par/on 
to  Goal,  he  anfwered,  Let  him  go,  and  the 
Devil  go  with  him  :  Have  I  not  often  told  you 
thac,  if  my  Brother  Larrimore  and  I  laid  our  Heads 
together,  no  Body  could  ftand  before  us  ?  And 
he  (the  Deponent)  replied,  /  have  often  heard 
you  fay  fo  ;  but  never  believed  it  till  now. 

But  before  Brown  gave  this  Evidence,  he  de- 
clared in  Court,  that  both  Sir  John  Croke  and 
Larrimore,  had  threatned  him,  if  he  came  down 
to  the  Affizes  to  teftify  what  he  had  heard  of 
this  Confpiracy,  they  would  ruin  him  and  his 
Family  -,  and  for  that  Reafon  he  was  afraid  to 
fpeak,  till  the  Court  promifed  him  Protection  : 
And  he  had  no  fooner  given  his  Evidence,  but 
Sir  John  Croke  ftole  off  the  Bench  unperceived. 
Then  faid  the  Lord  Chief  Baron,  Larrimore, 
thou  art  a  Villainy  nay,  I  think  thou  art  a  Devil. 
Where  is  this  Sir  John  Croke  ?  and  it  being 
anfwered,  he  was  gone,  the  Chief  Baron  faid, 
Gentlemen,  Sir  John  Croke  fent  me  this  Morn- 
ing two  Sugar-Loaves  to  excufe  his  Abfence 
Yefterday,  but  I  fent  them  back  again :  I  did 
not  fo  well  know  what  he  meant  by  them  then, 
as  I  do  now  •,  fure  Sir  John  does  not  think  the 
King's  Juftices  will  take  Bribes  ?  Mr.  Hawkins 
have  you  any  more  to  fay  ? 

To  which  he  anfwered,  I  hope  your  Lord- 
fhip  and  the  Jury  are  fully  fatisfied  of  my  Inno- 
cence ;  and  his  Lordfhip  demanding  of  the  Jury, 
what  they  thought,  They  faid,  it  was  a  very 
plain  Cafe ;  and  without  going  from  the  Bar, 
gave  their  Verdict  that  the  Prifoner  was  Not 
'  Guilty. 

Mr.  Hawkins  moved,  he  might  be  difcharged 
without  paying  his  Fees,  for  that  he  was  very 
poor,  having  been  put  to  great  Charges  by  this 
and  other  Troubles,  the  Profecutors  had  brought 
upon  him  j  but  the  Chief  Baron  anfwered,  he 
could  not  give  away  other  Peoples  Rights  ;  he 
muft  pay  the  Fees,  if  they  infifted  on  them. 

It  feems  before  the  Trial  was  well  over,  Sir  John 
Croke,  Larrimore  the  Profecutor,  and  the  rejl 
of  the  Confpirators,fied  out  of  Town, 

Whether  Mr.  Hawkins  brought  his  Action  a- 
gainft  Sir  John  Croke,  Larrimore,  and  the  reft 
of  the  Confpirators,  does  not  appear  ;  but  there 
is  no  Doubt,  he  would  have  recovered  confider- 
able  Damages,  if  he  had  :  They  might  have  been 


indicted,  and  fined  alfo,  for  fo  foul  a  Crime  :  And   1668-9. 
furely  that  Law  was  very  equitable,  which  in-  *oCar-  II. 
flicted  the  fame  punifhment  on  a  falfe  Accufer,  L/*v-N-' 
that  he  would  have  brought  upon  his  innocent 
Neighbour. 

Mr.  Hawkins  tells  us,   the  Profecutors  were 
Enemies  to  him  on  a  double  Account :     ift,  Be- 
caufe  he  was  a  Clergyman,  and  they  were  Dif- 
fenters :     And  adly,  Becaufe  he  would  have  his 
Dues  -,  but  it  is  furprizing  their  Malice  fhould 
extend  fo   far  as   to   take  away  his  Life :  And 
if  the  furious  Zeal  of  Larrimore,  an   Anabap- 
tift,  with  his  Family,  and  Friends  of  that  Sect, 
fhould  put  them    upon   fuch  vile    Practices  ; 
yet   nothing  furely   can  excufe  Sir  John  Croke, 
a  Gentleman   of  Quality,  who   contrived  and 
executed  fo  Infamous  a  Scheme.    We  have  not, 
indeed,  wanted  Inftances   of  Knights  and  Ef- 
quires,  who  have  fupported  and  encouraged  their 
Tenants  and  Dependants,    in  defrauding  their 
Parfon  of  his  Dues,  and  going  to  Law  with 
him,  till  they  have  ruined  him  ;  but  their  Malice 
has  ended  ufually  in  throwing  their  unhapy  Pa- 
llor into  a  Goal,  and  feizing  his  Goods.     Sir 
John  Cpke  is  the  only  Man-  upon  Record,  that 
ever  defcended  fo  low  as  to  become  a  Devil  in- 
carnate, falQy  to  accufe  his  Minifter  of  Capital 
Crimes,  and  take  away  his  Life  by  Forms  of  Law, 
becaufe  he  infifted  on  his  Tythes.     This  fhould 
be  a  Caution  to  Gentlemen,  when  they  contend 
with  the  defencelefs  Clergy,    how  they  fuffer 
their  Paffion  to  get  the  better  of  their  Reafon 
and  Confcience,  and  hurry  them  into  Meafures 
that  muft  render  them  infamous  to  all  Pofterity. 
Is  it  not  a  glorious  Action  for  a  Gentleman  of 
Quality   and   Fortune,    to  opprefs   and  ruin  a 
poor  Prieft  of  his  own  Religion !    They  have 
Enemies  enough  among  the  Sectaries,  and  the 
loweft  Clafs  of  Men.     How  mean  a  Part   is  it 
in  a  Gentleman  then,  who  fhould  be  a  Patron 
and  Protector  of  the  Church  and  Clergy,  to  join 
with  the  Dregs,  and  Refufe  of  Mankind,  indi- 
ftreffing  them  ;  efpecially  when  we  fee  every  0- 
ther  Perfuafion  and  Denomination  of  Chriftians, 
and   even   Infidels,   treating  their  Priefts  with 
the  higheft  Veneration  !  A  certain  Baronet,  now 
living,  who  had  encouraged  his  Tenants  to  go 
to  Law  with  their  Parfon,  till  they  had  feized 
his  Goods   in  Execution,  became  afterwards  fo 
much  afhamed  of  his  Victory,  that  he  reconci- 
led  himfelf  to   the  unhappy  Man,  proved  one 
of  his   beft  Friends,    and   is  ftill    every   Day 
doing  fome  fubftantial  Kindnefs  to  the  Perfon  he 
was  once  zealous  to  deftroy.    May  other  Gentle- 
men make  the  like  Reflections,  and  entertain  a 
more  friendly  Correipondence  with  the  Clergy 
of  their  feveral  Parifhes,  than  they  ufually  do; 
and  not  make  a  fervile    Submiffion   the  only 
Condition  of  their  Friendfhip :   And,    on  the 
other  Hand,  may   the   Clergy   always  behave 
themfelves  with  that  Goodnefs  and  Prudence,  as 
to  merit  the  Efteem  and  Friendfhip  of  the  Gen- 
try ;  and  efpecially  of  their  Patrons  and  Pa- 
rifhioners,    whofe  Welfare  ought  to  be  their 
principal  Study. 
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$°ii.The   Trial   of  William   Penn,    and 

Mead,    for    a    Riot    and     Confpiracy,    at    the    Old-"^ 
Bailey,  the  ift,  3d,  4th,  and  5th  of  September,  1670. 
22  Gar.  II. 


Ihe 
Charge. 


TH  E  Prifoners  were  indicted  for  a  Riot  and 
Conspiracy  ;  for,  that  they,  with  divers 
other  Perfons,  to  the  Number  of  three  hundred, 
did,  on  the  14th  of  Auguft,  then  laft  paft,  un- 
lawfully and  tumultuoufly  afTemble  themfelves 
Gracechurch-Street,  to  the  Difturbance  of  the 


in 


Peace  :  And,  that  the  faid  William  Penn  (by 
Agreement  between  him  and  the  faid  William 
Mead,  and  abetted  by  him)  did  there  fpeak  and 
preach  to  the  faid  William  Mead,  and  the  reft  of 
the  People  fo  affembled  ;  whereby  a  great  Con- 
courfe  and  Tumult  was  made,  and  continued,  to 
the  great  Terror  and  Difturbance  of  his  Majef- 
ty's  Subjects.  - 

This  Trial   being  collected   only  from  fome 
partial  Minutes  of  the   Prifoners   is  very  imper- 
fect. 
the  Prifo-      The  Prifoners  relate,  that  as  they  were  brought 
urn  fined  into  Court,  a  Perfon  took  off  their  Hats  ;  but 
for  »<*/>»'-  an  Officer  was  ordered  to  put  their  Hats  on  again, 

air  Hats.  antl  they  ft°0ci  witntneir  Hats  on- 

Whereupon  the  Recorder  demanded,  if  they 
did  not  know  it  was  the  King's  Court  ;  and 
why  they  did  not  'pull  off  their  Hats,  and  pay 
that  Refpect  to  it  they  ought  ? 

Penn  anfwered,  he  knew  it  to  be  a  Court,  and 
he  fuppofed  it  to  be  the  King's  ;  but  he  did  not 
think  pulling  off  his  Hat  fhewed  any  Refpect :, 
and  they  were  find  forty  Marks  a-pjece  for  their 
Contempt :  Whereupon  Penn  obferved,  That 
they  came  in  with  their  Hats  off,  and  the  Court 
had  ordered  them  to  be  put  on,  and  therefore 
the  Bench  ought  rather  to  be  fined  than  they. 

A  Jury  being  fworn,  and  charged  with  the 
Prifoners,  the  Witneffes  appeared  •,  and  firft, 
James  Cook,  a  Lieutenant  of  thcMilitia,  depofed, 
That,  being  fent  for  to  difperfe  a  Meeting  in 
Gracechurch-Street,  he  found  Penn  fpeaking  to 
the  People;  and  that  Mead  came  to  the  Depo- 
nent, and  defired  him  to  let  Penn  go  on,  and 
when  he  had  done,  he  would  bring  him  to  the 
Deponent  :  Other  Witneffes  depofed,  that  there 
were  three  or  four  Hundred  People  affembled 
in  Gracechurch-Street :  That  Penn  was  preaching 
to  tnem,  and  that  Cook,  an  Officer  of  the  Militia, 
and  the  Conftables,  came  to  difperfe  them,  but 
they  could  not. 

Then  the  Recorder  demanding  of  Mead,  if  he 
was  there  ?  Mead  anfwered,  Jt  is  a  Maxim  in 
your  Law, Nemo  tenetur  feipfum  accufare.  Why 
doll  thou  endeavour  to  enfnare  me  ?  Is  this  like 
a  Judge,  who  ought  to  be  of  Counfel  for  the  Pri- 
foner  ? 

Penn  added,  We  declare  to  all  the  World  we 
believe  it  to  be  our  indifpenfible  Duty,  to  meet 
inceffantly  upon  fo  good  an  Account :  Nor  fhall 
all  the  Powers  on  Earth  divert  us  from  adoring 
our  God  who  made  us. 

To  which  the  Court  anfwered,  you  are  not 
brought  here  for  worshipping  God,  but  for 
breaking  the  Law. 


*£he.  Evi- 
dence a- 
gainft 
them. 


tfheir  De- 
fence. 


Penn  replied,  they  had  broken  no  Law,  and 
defired  to  know  on  what  Law  the  Indictment 
was  founded*  and  talking  very  pertly  to  the  Court, 
Penn  was  ordered  to  be  put  into  the  Bail-Dock, 
(a  little  Room  near  the  Court,  where  Prifoners 
are  fecured  till  they  are  brought  to  the  Bar.) 

Then  Mead  faid,  Ypu,  Men  of  the  Jury,  I 
(land  here  to  anfwer  an  Indictment,  a  Bundle  of 
Stuff,  full  of  Lyes  and  Falfhood:  They  charge, 
that  we  met  Vi  &?  armis  illicit e  &?  tumultuofe  : 
Time  was,  indeed,  when  I  had  the  Freedom  to 
ufe  a  carnal  Weapon  ;  (he  had  been  a  Captain) 
and  then  I  thought  I  feared  no  Man.  But  now 
I  fear  the  living  God,  and  dare  not  make  Ufe 
thereof,  or  hurt  any  Man  ;  nor  do  I  know  I  de- 
meaned myfelf  as  a  tumultuous  Perfon  r  and 
therefore,  William  Peny  properly  demanded  on 
what  Law  the  Indictment  was  founded:  Coke 
lells  us,  a  Riot  is,  where  three,  or  more,  are  met  to- 
gether, to  beat  a  Man,  to  enter  forcibly  into  his 
Land,  or  to  cut  down  his  Grafs,  Wood,  cr 
Pales.  —  The  Recorder  added,  Or  to  do  .any  ci- 
ther unlawful  Acl :  But,  I  thank  you  Mr.  Mead, 
for  telling  me  what  the  Law  is,  (pulling  off  his 
Hat  J  Mead  anfwered,  Thee  may'ft  put  on  thy  Hat } 
/  have  never  a  Fee  for  thee  now. 

The  Lord  Mayor  replied,  you  profefs  yourfelf 
a  meek  Man,  but  deferve'to  have  your  Tongue 
cut  out  for  affronting  the  Court :  And  Mead 
continuing  to  revile  and  reproach  th^e  Judges,  he 
was  fent  after  Penn  into  the  Bail- Dock  •  and  the 
Recorder  proceeded  to  fum  up  the  Evidence: 
Whereupon  Penn  and  Mead  cried  out,  it  was 
illegal  to  direct,  the  Jury  in  their  Abfence:  To 
which  the  Recorder  anfwered,  You  are  prefent, 
you  do  hear;  and  continued  his  Directions  to 
the  Jury  ;  who,  being  withdrawn,  and  return- 
ing into  Court,  faid,  that  Penn  was  Guilty  of 
fpeaking  in  Gracechurch-Street. 

The  Court  thereupon  obferved,  they  might 
as  well  have  faid  nothing,  if  they  did  not  find 
there  was  a  Tumult,  or  unlawful  Affembly 
there  :  And  the  Jury  withdrawing  again,  re- 
turned the  following  Paper,  figned  by  all  of 
them. 

We,  the  Jurors  hereafter  named,  dojind  Willi-  Vbejmy 
am  Penn  to  be  Guilty  of  Speaking  or  Preaching  to i*™*"'™- 
an.  Affembly,  met  together  in  Gracechurch-Street  PerfeilFer- 
the  14th  0/ Auguft  laft,  1670.  And  that  William  m' 
Mead  is  Not  guilty  of  the  faid  Indictment. 

The  Lord  Mayor  thereupon  faid,  you  have 
heard  that  he  preached,  that  he  thereby  created 
a  Tumult,  and  that  Mead  abetted  him  ;  and 
they  not  only  difobeyed  the  Martial,  but  the 
Civil  Power. 

Penn  anfwered,  we  did  not  make  the  Tumult, 
but  they  that  interrupted  us  :  We  were,  by 
Force  and  Arms,  kept  out  of  our  lawful  Houfe, 
and  met  together,  in  a  peaceable  Manner,  as 
near  to  it  as  the  Soldiers  would  give  us 
Leave. 

K  k  k  k  Then 
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Then  an  Officer  was  fworn  to  keep  the  Jury 
without  Meat,  Drink,  Fire,  or  Candle,  till 
next  Morning  :  When,  returning  into  Court, 
they  refufed  to  give  any  other-Verdi£t  than  they 
had  done  the  Night  before. 

The  Recorder  told  them,  he  would  have 
a  pofitive  Verdicl,  or  they  ihouldftarve  for  it. 

To  which  Penn  faid ,  They  had  found 
William  Mead,  Not  Guilty,  and  that  was  a 
Verdid. 

The  Recorder  anfwered,  You  are  indict- 
ed for  a  Confpiracy  ;  and  one  being  found 
Not  Guilty,  and  not  the  other,  it  cannot  be 
a  Verdict. 

Penn  replied,  the  Confent  of  the  Jury  is 
a  Verdict  :  And,  if  William  Mead  be  not 
Guilty,  I  am  acquitted  of  Courfe  ;  I  could 
not  confpire  alone:  And,  the  Jury  being  kept 
another  Night  without  Meat  and  Drink,  Fire 
or  Candle ;  and,  refufmg  to  give  any  other 
Verdict,  were  fined  forty  Marks  a-pie.ee,  and 
committed  to  Newgate  till  their  Fines  were 
paid,  for  going  contrary  to  plain  Evidence. 

The  Prifoners  alfo  were  remanded  to  New- 
gate again,  till  their  Fines,  for  their  Contempt 
of  the  Court,  were  paid. 

The  fining  thefe  Quakers  for  not  pulling 
off  their  Hats,  and  inlulting  the^  Court,  was 
certainly  lawful.  The  Prifoners  feem  to  ad- 
mit it,  when  they  affirmed,  The  pulling  off 
their  Hats  was  not  a  Mark  of  Difrefpect  : 
Bat,  furely,  the  Cuftom  of  every  Nation  muft 
determine  what  is,  and  what  is  not,  a  Mark 
of  Difrefpect.  In  the  Eaft,  whoever  enters  a 
Temple,  or  appears  in  the  Houfe  of  a  great 
Man,  pulls  off  his  Shoes  at  the  Door,  and 
keeps  on  his  Cap  orTurbant  :  It  would  there  be 
deemed  a  Piece  of  Rudenefs  to  uncover  the 
Head,  or  appear  with  Shoes  on,  before  our 
Superiors.  On  the  coutrary ,  here  we  look 
upon  it  as  a  Piece  of  Infolence,  to  come  into : 
a  Church,  or  before  a  Magiftrate,  with  our 
Heads  covered  ;  and,  a  Court  of  Juftice  may 
refent  the  Affront,  and  fine  any  Man  who 
fhall  appear  in  Court  with  his  Hat  on.  But, 
the  Lord  Chief  Juftice  Holt,  feems  to  have 
carried  the  Matter  too  far,  when  he  would  not 
fufFer  a  Woman  to  come  before  him  with  a  Hat 
on :  Unlefs  it  was,    that  he    thought  her   Hat 


contributed  to   difguife  her,  and  the  Witneffes   i<*7°- 
would  not  knOw  her  fo  well  as  when  it -was  *oCar.U- 
off:  For  neither  in   Churches,  or  Palaces,  was  V"/~v^*-; 
it  ever  expected,  that  a  Woman  fhould  appear  "' 
bare-headed  among   us. 

But  to  proceed  to  the  Quakers  Defence : 
They  pretended  all  Men,  and  parricularly 
Englijhmen,  were  at  Liberty  to  worfhip  God 
in  their  own  Way  ;  and,  therefore,  their  meet- 
ing at  a  Conventicle,  could  not  be  illegal, 
or  fuch  an  Affembly  deemed  riotous  or  tu- 
multuous. 

But,  where  is  the  Nation  or  People,  that 
will  fuffer  the  eftablifhed  Religion  to  be  re- 
viled and  derided  ;  or,  which  is  muchworfe, 
fuffer  fuch  Doctrines  to  be  broached  and  en- 
couraged, as  fap  the  very  Foundation  of  the 
Religion  of  their  Country,  as  the  Quakers  do 
that  of  the  Chriftian  Religion  ;  refolving  all 
the  Hiftory  of  the  Gofpel  into  Fable  and 
Allegory,  and  looking  upon  themfelves  as 
much  the  Sons  of  God,  as  Jefus  Chrifi,  who 
died  for  the  Salvation  of  Mankind?  And,  . 
as  to  the  particular  Laws  of  this  Kingdom, 
every,  one  knows  that  the  Laws  of  Uniformi- 
ty were  then  in  full  Force ;  and  there  were 
feveral  Acts  of  Parliament  for  fupprefiing 
Conventicles  ;  and,  confequently,  fuch  People 
as  fet  up  other  Forms  of  Worfhip,  and  af- 
fembled  to  propagate  new  and  unheard-of 
Doctrines,  inconfiftent  with  the  Religion  ef- 
tablifhed, were.  Criminal  in  the  Eye  of  the 
Law  j  and  the  Prifoners  were,  neverthelefs, 
Guilty,  though  there  happened  to  be  fome 
Fanaticks  upon  the  Jury,  that  were  refolved 
to  acquit  them.  On  the  other  hand,  it  muft 
be  acknowledged,  that  the  threatening  and  fin- 
ing the  Jurors,  for  giving  a  Verdict  contrary 
to  Evidence,  was  illegal:  If  the  Jury  would 
perjure  themfelves,  and  go  contrary  to  Evi- 
dence, there  was  no  Remedy  ;  for  fuch  Facts 
can  be  tried  only  by  a  Jury.  Had  the  Court 
a  Power  of  compelling  the  Jury  to  alter  their 
Verdict,  then  the  Court  would  be  Triers  of  the 
Fact,  and  we  fhould  lofe  the  great  Barrier  of 
our  Liberties.  Much  better  two  or  three  Quakers 
fhould  efcape  unpunifhed,  than  fuch  a  fatal 
Breach  be  made  in  our    Conftitution. 
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The  Trial  between  Sir  Samuel  Barnardiston, 
Bart.  Plaintiff,  andSirWiLLiAM  Soame,  Knt.  Sheriff 
oi  Suffolk,  Defendant,  upon  an  Action  of  the  Cafe 
brought  by  the  Plaintiff  againft  the  Defendant,  for 
Damages  he  fuftained,  againft  the  Defendant's  make- 
•ing  a  double  Return  at  an  Election,  for  a  Knight 
of  the  Shire  for  Suffolk,  before  the  Court  of  King's- 
Bench,  in  Trinity-Term,   1674.    2^  Car.  II. 
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<fheDeda-  HpJlE  Declaration  fets  forth,  that  whereas 

ration.  j[      the   King,  the   8  th  of  February,    in    the 

25th  Year   of  his  Reign,    by  a   Writ  out  of 

Chancery,  directed  to  the  Defendant,  then  She- 


riff of  Suffolk,  commanded  the  Sheriff  to  caufe 
an  Election  to  be  made  of  Knigh:  or  the  Snire 
for  the  faid  County,  in  the  Ror.m  or  Sir  Hinry 
North,  then  lately  deceafeJ  ,   and  the  1'lai  itiff 

being 
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i<J74-  being  duly  elected  Knight  for  that  County  by 
2<5Car.  II.  ,.1^  greater  Number  of  Freeholders,  and  the 
^~v~v-'  Writ  returned  by  the  Defendant  into  Chancery, 
together  with  an  Indenture  between  him,  the 
faid  Sheriff,  and  the  Electors  of  the  aforefaid 
Election  of  the  Plaintiff  ;  yet  the  Defendant, 
the  Sheriff,  Officii  fui  debitum  minime  ponde- 
rans,  fed  machinans  &?  malitiofe  intendens  ipfum 
Samuelem  in  hac  parte  minus  rite  prcegravare, 
and  to  deprive  the  plaintiff  of  the  Truft  and 
Office  of  one  of  the  Knights  of  the  Shire  for 
for  the  faid  County,  and  to  caufe  the  Plaintiff 
to  fpend  great  Sums  of  Money ;  falfely,  mali- 
cioujly,  and  deceitfully,  returned  into  Chancery, 
together  the  aforefaid  Indenture,  another  Inden- 
ture annexed  to  the  faid  Writ,  purporting  the 
fame  to  be  made  between  him  the  faid  Defen- 
dant, then  Sheriff,  of  the  one  Part,  and  divers 
other  Perlbns,  declaring  that  the  faid  other  Per- 
fons,  as  the  greater  Part  of  the  Freeholders  of 
the  faid  County,  did  chufe  one  Sir  Lionel  Tal- 
mach,  Bart,  otherwife  called  Lord  Huntingtowre, 
Knight  of  the  Shire  for  the.faid  County  ;  whereas 
in  Truth  the  faid  Lionel  was  not  chofen  by  the 
greater  Part :  By  Reafon  of  which  falfe  Return 
of  the.  faid  other  Indenture,  the  Plaintiff  could 
not  be  admitted  into  the  lower  Houfe  at  the  Re- 
turn of  the  faid  Writ,  nor  till  a  long  Time 
after ;  when  he  had  petitioned  the  Commons, 
and  fpent  divers  great  Sums  of  Money,  proving 
his  faid  Election,  and  fuftained  great  Pains  and 
Labour  in  that  Behalf:  But  on  the  20th  of'i<V- 
bruary,  26  Car.  II.  he  was  admitted  into  the 
Kouie,  and  his  Election  declared  good  j  and 
avers  his  Damages  amounted  to  3000  I. 
Notguilty  To  this  Declaration,  the  Defendant  pleaded 
pleaded.  Not  guilty  ^  but  a  Verdict  was  given  for  the  Plain  - 
A  Verdict,  tiff,  and  800  Pound  Damages. 
Judgment  .Whereupon  Judgment  was  obtained  in  the 
for  the       King's-Bench  for  the  800  Pound  Damages,    and 

the  Plain-  ^  pounds  Cofts  of  Suit. 

A  Writ  of     ^ne  D^endant,  Sir  William  Soame,  thereupon 
Error.       brought  a  Writ  of  Error,  before  the  Juftices  of 
the  Common- Pleas,  and  the  Barons    of   the  Ex- 
■  chequer  in  the  Exchequer-Chamber,  to  revCrfe  the 
faid  Judgment;  and  it  was  re-Verfed  by  the  Opi- 
Ihejudg-  nion  of  two  of  the  Juftices  of  the  Common- Pleas, 
ment  re-    and  the  four  Barons  of  the  Exchequer,    who  held  | 
it  to  be  erroneous.     Sir  Robert  Atkyns  and  Sir 
William  Ellys,  Juftices  of  the  Common-Pleas,  how- 
ever, were  of  Opinion,  That  the  faid  Judgment 
was  good. 

After  the  Revolution,  Sir  Samuel '  Barnardijlon 
J  ver/alcon-  brought  his  Writ  of  Error  in  the  Houfe  of 
iby.  Peers,  to  reverfe  the  Reverfal  of  the  Judg- 
ment given  in  the  Exchequer ;  but  the  Houfe  af- 
firmed in  the  Reverfal  of  the  faid  Judgment. 
The  Editor  of  this  Trial  hath  not  given  us  any 
of  the  Arguments  of  the  Counfel  in  the  Court  of 
King's-  Bench,  or  in  the  Exchequer-Chamber ,  either 
for  the  Plaintiff  or  Defendant.  All  the  Arguments 
we  meet  with  are  thofe  of  Sir  Robert  Atkyns  and 
Sir  William  Ellys,  Juftices  of  tlie  Common-Pleas 
(in  the  Exchcquevi-Uoamber)  for  affirming  the 
the  Judgment  given  in  the  King's-Btnch  ;  and 
the  Arguments  of  -the  Lord  Chief  Juftice  North 
for  revelling  the  faid  Judgment. 
Arpu-  The  two  Judges  that  argued  for  .confirming 

meats  for   the    Judgment    given    againft    the   Defendant, 
jtaf/X      in  Uic  Court  of  King's-Bench,  held,   ift,  That 
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the  Matter,  fet  forth  in  the  Plaintiffs  Declaration, 
was  Actionable  :  2dly,  That  the  Wrong  and  In- 
jury complained  of,  was  fuch  as  the  Law  gave 
him  a  Remedy  for:  And  3dly,  That  he  had 
taken  his  proper  Remedy,  by  bringing  his  Ac- 
tion on  the  Cafe. 

They  infifted  that,  where  a  Wrong  or  Injury 
was  done,  and  a  particular  Damage  fuftained, 
there  the  Common  Law  gave  a  Remedy  by 
Action. 

1 .  From  the  Nature  and  Quality  of  the  Law, 
which  was  to  do  Right  to  ail :  For,  fhould  there  be 
any  Cafe  where  a  Peribn  might  receive  an  In- 
jury and  Damage,  and  yet  have  no  Remedy  or 
Redrefs,  the  Law  would  be  defective. 

2.  From  the  Nature  and  Definition  of 
an  Action  in  our  Law  Books,  which  is  declared 
to  be  nothing  elfe  but  a  Means  or  Remedy  for  a 
Man  to  have  Right  done  him,  that  has  received 
Wrong  and  Injury. 

Then  they  proceeded  to  ffiew,  that  there  was 
a  Wrong  or  Injury  done  to  the  Plaintiff,  and 
a  particular  Damage  fuftained  by  him  :  He  had, 
they  obferved,  the  Honour  to  be  chofen  to  that 
great  Truft  and  Employment  of  cr  Knight  of 
the  Shire,  by  which  he  was  entitled  to  feveral 
great  Privileges,  and  to  Wages  for  the  Time 
he  ferved.  And  the  Defendant  having  the  Of- 
fice of  Sheriff",  and  being  bound  by  his  Office 
and  Oath  to  do  juftly  and  truly,  and  well  know- 
ing the  Plaintiff  had  the  only  Right  to  be  re- 
turned ;  yet  falfely,  malicioufly,  and  deceit- 
fully, to  deprive  him  of  his  Truft  and  Office, 
and  on  Purpofe  to  put  him  to  great  Charges, 
had  returned  another  Perfoh  with  him ;  by  Means 
whereof  the  Plaintiff  was  hindered  from  fitting 
in  the  Houfe,  put  to  great  Expence,  and  undei> 
went  great  Trouble  and  Labour  ;  after  which, 
they  thought  it  could  not  be  made  a  Queftion^ 
whether  the  Plaintiff  had  received  a  particular 
Damage.  Should  a  Man  have  an  Action  for 
a  Penny  Trefpafs,  for  an  Aflault  and  Battery, 
where  one  only  lift  up  his  Hand  to  ftrike,  or 
for  a  few  ill  Words  ?  and  fhould  he  have  no  Ac-' 
tion  for  fo  notorious  an  Injury  as  this  ? 

Then  they  proceeded  to  anfwer  the  Objections 
of  thofe  that  agreed  for  the  Defendant  Sir  Wil- 
liam Spame,  which  Sir  Robert  Atkyns  obferved, 
had  more  Wit  than  Weight  in  them  :  The  Dif- 
ficulty, he  faid,  lay  rather  in  the  great  Power 
and  Intereft  of  the  Parties  to  the  Action,  and  of 
thofe  that  concerned  themfelves  in  the  Example 
and  Confequence  of  it,  upon  a  politick  Account, 
than  from  any  Uncertainty  in  the  Law :  There  was 
a  Defign,  he  feared,  to  model  the  Parliament  to 
the  Humour  of  the  Court ;  and  cited  Sir  Edward 
Coke,  loRep.fol.  6.  where  he  affirmed,  That  he 
never  faw  any  Cafe  of  great  Value  proceed 
quietly,  without  many  Exceptions  in  Arreft  of 
Judgment. 

1.  To  the  firft  Objection,  That  this  was  aObjeBiom 
Matter  of  a  publick  Nature,    and  therefore  thea"faered- 
Aclion  ought  not  to  be  brought  by  a  private  Man, 
orthe-Satisfatlion  made  to  any  one  Man. 

Anfw.  It  was  anfwered,  that  publick  Injuries 
indeed,  where  all  or  very  many  were  concerned 
were  proper  for  a  publick  Profecution,  as  in  the 
Name  of  the  King  ;  or  by  a  Prefentment  at  a 
Leet  or  Quarter-Seffions,  &c.  But  if  a  particu- 
lar Man  receive  a  particular  Damage,  by  the 
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publick  Offence  or  Injury,  he  fhall  have  his 
Action,  which  is  confiftent  with  the  Profecu- 
tion  for  the  Publick,  as  if  a  Man  make  a  Ditch 
in  the  King's  High-way  :  This  is  a  publick 
Wrong,  and  prefentable  at  the  Leet :  But  if  a 
Mail  and  his  Horfe  fall  into  that  Ditch,  and 
receive  a  particular  Damage,  he  may  have  his 
Action  upon  the  Cafe,  againft  him  that  made 
the  Ditch  :  So  in  this  Cafe,  this  falfe  and  double 
Return  was  an  Injury  to  the  King  and  King- 
dom :  But  it  was  more  particularly  an  Injury,  to. 
the  Plaintiff,  in  that  he  was  for  fome  Time 
deprived  of  the  Honour  done  him  by  his 
Country  5  hindered  of  difcharging  the  Truft  com- 
mitted to  him  by  his  Country  ;  of  doing  Ser- 
vice to  the  King  and  Kingdom  •  and  hindred  of 
his  Wages.  And  fince  it  fo  nearly  concerned  the 
Government,  they  that  were  Judges  fhould  be 
the  more  careful  to  difcourage  fuch  Abufes 
committed  by  Sheriffs  in  Elections  :  It  was  of 
vaft  Concern  to  the  King  and  Kingdom,  that 
Elections  mould  be  fair,  and  Returns  duly  made, 
without  Partiality  and  indirect  Means  ufed  ;  and 
they  ought  to  encourage  all  Remedies  againit 
fuch  Abufes  and  Practices  :  Befides,  the  Plaintiff 
had  been  put  to  great  Expences,  and  undergone 
great  Labour  and  Trouble,  which  was  a  pri- 
vate and  particular  Damage,  and-  therefore  en- 
titled him  to  his  particular  Action. 

The  Statute  of  7  Hen.  IV.  Cap.  1 .  recites,  that 
the  Commons  made  Complaint  to  the  King  of 
the  undue  Election  of  Knights  of  the  Counties, 
which,  the  Preamble  fays,  were  fometimes  made 
by  the  Affection  of  the  Sheriffs  j  and  that  Sta- 
tute, to  prevent  fuch  Abufes,  appoints  the  Return 
of  Indentures  under  the  Seal  of  the  Sheriff,  and 
the  Seals  of  the  Electors. 

The  Statute  of  1 1  Hen.  IV.  cap.  1.  recites,  that 
no  fpecial  Pain  is  fet  upon  the  Sheriff,  if  he 
makes  a  Return  contrary  to  the  former  Statute ; 
and  therefore  authorizes  the  Judges  of  Affize  to 
inflict  a  Penalty  of"  100  Pound  upon  the  Sheriff; 
and  the  Knights  unduly  returned  were  to  lofe 
their  Wages. 

The  Statute  of  23  Hen.  VI.  cap.  15.  fets  forth 
the  great .  Abufes  committed  in  Elections,  re- 
citing, that  of  late  divers  Sheriffs,  for  their  fin- 
gular  Avail  and  Lucre,  had  not  made  due  Elec- 
tions of  Knights }  and  enacts,  that  fuch  Sheriff 
fhould  not  only  incur  the  Pains  inflicted  by 
the  8  Hen.  VI.  capA  7,  (viz.  forfeit  100  Pounds 
to  the  King,  and  fuffer  a  Year's  Imprifonment 
without  Bail,)  but  he  fhould  forfeit  to  the  Perfon 
duly  chofen  and  not  returned,  an  100  Pound 
more ;  the  Party  grieved  commencing  his  Ac- 
tion within  three  Months  after  the  Beginning 
of  the  Parliament ;  and  the  Perfon  unduly  re- 
turned, was  to  forfeit  likewife  an  100  Pound  to 
the  King  and  100  Pound  to  the  Party  wrong- 
fully kept  out. 

So  that  a  Perfon  elected  a  Knight,  and  not 
returned,  is  by  this  Act  declared  to  be  agrieved 
and  wronged :  And  if  he  have  a  particular 
Wrong  done  him,  it  follows,  that  he  ought 
to  have  a  particular  Remedy  and  Satisfaction  by 
the  Common  Law,  if  thefe  Statutes  had  never 
been  made  j  for  thefe  Statutes  do  not  make  him 
a  Party  grieved,  but  mention  him  as  being  fo 
before  -,  and,  if  he  were  fo,  the  Law  gave  him 
a  Remedy. 


2.  The  fecond  Objection  was,    That  this- Ac-     1674. 
tion,  concerning  the  Eleclion  of  a  Knight  to  ferae  *<5Car.II. 
in  Parliament,  belonged  to  the  Jurifdiftion  of  the  C/*W» 
Parliament  only,  and  ought  not  to  be  determined 

by  any  inferior  Court. 

To  this  it  was  anfwered,  That  the  Right  of 
Election  was  not  called  in  Queflion  :.  That  was 
determined  by  the  Houfe  of  Commons  :  This 
Action  was  in  Purfuance  of  that  Decifion,  and 
grounded  upon  it ;  and  there  are  feveral  Cafes 
that  concern  the  Parliament,  that  the  Judges  of 
Weftminfter-Hall  have  not  at  all  Times  taken  Cog- 
nizance of ;  as  what  is  a  good  Seffion  of  Parlia- 
ment, and  what  makes  a  Seffion ;  whether  Acts 
of  Parliament  are  in  Force,  or  not ;  and  when 
the  Members  are  entitled  to  Privilege. 

And  here,  taking  an  Opportunity  to  enquire 
into  their  Jurifdiction,  Sir  Robert  Atkyns  men- 
tioned the  Opinion  of  Sir  Robert  Cotton,  who  af- 
firms, That  Writs  of  Summons  for  Knights  of 
the  Shire  to  ferve  in  Parliament  began  in  the 
49th  Year  of  Hen.  HI.  and  that  the  admitting 
Commoners  into  Parliament  was  done  with  a 
Defign  of  JefTening  and  curbing  the  Power  of 
the  Lords,  after  the  Defeat  of  the  Earl  of  Lei- 
cejier,  and  the  Barons,  at  the  Battle  of  Evefham. 
To  confirm  which  Opinion,  it  was  obferved, 
That  the  firft  Writ  to  the  Sheriffs  to  fummon 
Knights  from  every  Shire,  was  found  upon 
Record  in  the  Clofe  Roll,  49  Hen.  III.  the 
very  fame  Year:  And  Mr.  Prynne,  in  his 
Preface  to  Sir  Robert  Cotton's  Abridgment  of  the 
Records,  fays,  The  King  and  Lords  were  an- 
tiently  Judges  of  the  Legality  of  Elections  of  Mem- 
bers of  the  Houfe  of  Commons,  even  till  the  Ti?nc 
King  Henry  VII. 

But  (adds  Sir  Robert  Atkyns,)  We  know 
that  the  Houfe  of  Commons  is  now  poffeffed 
of  the  Jurifdiction  of  determining  all  Quefti- 
ons,  concerning  the  Election  of  their  own 
Members,  fo  far,  at  leaft,  as  concerned  their 
being  admitted  or  excluded  from  fitting  there  : 
And  here  the  Plaintiff  fhews  the  Determinati- 
on of  the  Commons  to  be  on  his  Side  ;  and 
not  only  alledges  that  he  was  duly  elected, 
but  fo  returned  by  the  Defendant  himfelf:  . 
And  that,  though  he  were  fome  time  hindered 
from  fitting,  on  Occafion  of  the  falfe  Return, 
and  the  Election  brought  into  Queflion  by  it, 
yet  had  he  proved  it  clearly  to  the  Houfe,  and 
was  admitted  ;  and,  taking  it  for  granted  that 
he  was  duly  elected,  he  fued  in  the  King's 
Bench  by  this  Action,  to  recover  Damages  for 
the  Injury  done  him  by  the  Defendant-;  for 
which  the  Houfe  of  Commons  could  not  help 
him,  having  no  Jurifdiction  for  that  Purpofe  : 
They  are  not  empowered  to  adminifter  an  Oath, 
or  give  Damages. 

3.  It  is  objected,  in  the  third  Place,  Tbat 
this  is  an  AElion  of  a  new  Invention  :  Never  any 
fuch  was  brought  before,  unlefs  that  of  Nevil 
againft  Stroud,  which  never  received  any  Deter- 
mination. 

To  which  it  was  anfwered,  That  this  was 
new  indeed  in  the  particular  Circumftances,  as 
being  brought  for  a  malicious,  double  Return  ; 
but  it  was  not  new  in  the  general  Nature  of 
the  Action  :  For  nothing  was  more  common 
than  Actions  upon  the  Cafe  where  an  Injury  was 
done,  and  Damages  fuftained  ;  and  Actions  on 
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1674.  the  Cafe  had  been  brought  even  againft  Sheriff's, 
adCar.  n.  for  falfe  Returns,  in  leffer  Matters  ;  and  that, 
^^V^^  where  there  was .  no  Malice,  or  any  of  die  ag- 
gravating Circumftances  that  were  in  this  Cafe 
particularly:  Actions  have  been  brought  againft 
Sheriffs  for. returning  Juries  inefficient  to  pay 
IfTues,  and  for  not  warning  a  Man  in  due  Time, 
upon  a  Writ  of  Praemunire,  or  Attachment, 
whereby  he  fuftained  Damage:  Though  this 
was  but  a  bare  Neglect,  or  Omiffion,  the  low- 
eft  of  all  Injuries ;  and  yet,  being  accompanied 
with  a  particular  Damage  to  the  Party,  and 
there  was  no  Malice  on  the  Sheriffs  Part,  it  was 
held  the  Action  would  lie  ;  much  more  mall 
the  Action  lie  againft  the  Sheriff  in  this  Cafe  , 
where  the  Return  is  not  only  falfe,  but  he  knew 
it  to  be  falfe  ;  and  did  it  malicioufly,  with  a 
Purpofe  to  hinder  the  Plaintiff  from  fitting, 
and  to  put  him  to  Expence;  and  the  Plaintiff 
had  actually  received  confiderable  Damages. 

Cafes  omitted  and  new,  do  often  prefentthem- 
felves;  but  every  new  Cafe  does  not  require  a 
new  Law  •  for  then  the  Legiflative  Power  mult 
be  txsreifed  continually:  Though  it  differs  from 
former  Cafes  in  Circumftances,  it  may  fall  un- 
/  der  a  general  Rule,  and  be  proceeded  upon  by 

Parity  of  Reafon.  Till  of  late  Years  Sheriffs 
have  given  no  Occafion  for  the  like  Action  : 
We  find  no  double  Returns  in  antient  Times  : 
The  Common  Law  complies  with,  and  con- 
forms to,  the  general  Opinion  and  Genius  of 
the  Kingdom,  and  values  what  they  generally 
efteem  and  value,  and  difefteems  what  they  va- 
lue not. 

Heretofore  an  Election  to  ferve  in  Parlia- 
ment was  not  fo  defirable,  and  fo  much  fought  af- 
ter as  it  is  now.  A  Patent  of  Exemption  was 
granted,  42  Ed.  I.  to  the  Town  of  Torrington, 
on  the  Petition  of  the  Inhabitants ;  reciting,  that 


the  Men  of  that  Town  never  ufed  to  fend  Bur- 
geffes  to  Parliament,  till  the  Sheriff,  11  Ed.  I. 
futntnonitos  fuiffe  malitipfe  . retornavit :  So  that 
(fiys  Sir  Robert  Atkyns)  a  malicious  Return  to 
Parliament  was  no  new  Thing  ;  and,  as  the 
Plaintiff  in  this  Action  had  well  fued  the  She- 
riff, for  returning  another  with  him,  fo  he  made 
no  Doubt,  as  the  Cafe  then  flood  with  the  ge- 
neral Humour  and  Opinion  of  the  People, 
thofe  of  Torrington  might  have  had  their  Re- 
medy againft  the  then  Sheriff,  for  returning 
them  fummoned:  The  Law  was  ftill  the  fame, 
in  that  itiftN  fet  a  Price  and  Efteem  upon  that 
which  the  People  generally  efteemed  and  va- 
lued. 

4.  The  fourth  Objection  was,  That  there  was 
not  one  Cafe  in  Law  parallel  to  this,  for  a  She- 
riff to  be  fued  for  returning  the  whole  Truth, 
and  fomething  more  than  the  Truth;  though 
Actions  for  falfe  Returns  were  frequent. 

To  this  it  was  anfwered,  That  this  Action 
was  for  a  falfe  Return,  and  fomething  more. 
The  Plaintiff  alledges,  That  he  did  make  a 
falfe  Return,  and  the  Jury  having  found 
it  fo,  it  muft  be  believed.  Though  the  Sheriff 
returned  the  whole  Truth;  yet,  with  that  Truth 
he  returned  a  Falfhood,  and,  till  it  was  exami- 
ned, it  could  not  appear  which  was  the  Truth; 
and,  in  the  mean  Time,  the  Plaintiff  fuftained 
all  his  Damage. 

5.   It  was  objected,    That  the  Sheriff  herein 


ailed  as  a  Judge  •  and  therefore,  if  he  erred,  he   1 674 
was  not  to  be  fued  for  it.  z6Car.II- 

The   Anfwer   to  which  was,  That  this  was  ^^ 
true,  where  one  was   a  Judge  of  Record  ;  but 
here,  the:  Sheriff  was  no  more  than  an  Officer  ap- 
pointed to  take  the  Poll. 

Object.  6.  The  Statute,  23  Hen.  VI.  Cap.  15. 
hath  provided  a  Remedy  againft  the  Sheriff  for 
■Abufes  committed  by  him  at  EkcJions  ;  and  par- 
ticularly, gives  1 00  /.  to  the  Knight  injured  : 
And  the  Preamble  of  that  Act,  reciting,  that  a 
convenient  Remedy  for  the  Party  grieved,  was 
not  ordained  in  the  former  Statutes,  it  was  in- 
ferred from  thence,  that  there  was  no  Remedy 
for  the  Party  grieved,  at  Common  Law,  before 
that  Statute.  To  this  it  was  anfwered,  that  they 
had  already  fhewn  that  there  was  a  Remedy  at 
Common  Law,  t  before  that  Statute  }  and  this 
Statute,  being  in  the  Affirmative,  did  not  take 
it  away,  only  gave  another  Remedy  :  And  they 
put  fome  Cafes,  where  Acts  of  Parliament  had 
given  Remedies ;  and  yet  there  were  other 
Remedies  before,  at  Common  Law,  and  the 
Party  might  fue  for  either.  Roll.  Abr.  1  Part, 
Fol.  03.  Cafe  20. 

The  Lord  Chief  Juftice  North,  who  argued  Jrgument3 
for  the   reverfing  the  Judgment  given  againft/'"'  nver~ 
the  Sheriff,  took  the  following  Method.  ^thc 

1.  He  endeavoured  to  remove  the  Prejudices  mmi 
the  Cafe  lay  under: 

1.  Gave  his  Reafons  againft  the  Action:  And, 
3.  He  confidered   what  had  been  faid  on  the 
other  Side,  to  maintain  the  Action. 

1.  He  endeavoured  to  remove  that  Prejudice , 
That,  becaufe  an  Action  lay  for  the  falfe  Re- 
turns of  Sheriffs,  therefore  it  ought  to  lie  in 
this  Cafe  •  for,  he  obferyed,  there  were  feveral 
material  Differences  between  ordinary  Returns, 
and  this  Cafe  :  In  ordinary  Returns,  the  Party 
is  concluded,  and  without  Remedy:  In  ordina- 
ry Cafes,  the  Sheriff  may,  and  often  does,  taJce 
Security  of  the  Plaintiff  ;  or  the  Sheriff  hath 
Means  to  fecure  himfelf  by  Law. 

But,  in  this  Cafe  the  Party  is  not  concluded  -y 
for,  upon  a  Petition  to  the  Parliament,  they 
may  caufe  the  Return  to  be  altered  :  Nor  may 
the  Sheriff  take  Security  of  the  Parties  :  This 
would  be  criminal  in  him  :  Nor  can  the  She- 
riff make  a  fruitlefs  Return,  or  obtain  the  leaft: 
Delay  to  confult  his  Safety.  Thefe  Differences 
are  of  that  Nature,  that  they  change  the  Cafe ; 
and  no  Man  can  infer,  becaufe  an  Action  lies 
for  falfe  Returns  in  ordinary  Cafes,  therefore 
it  lies  in  Cafe  of  a  Return  to  Parliament. 

1.  He  gave  his  Reafons  againft  this  Ac- 
tion. 

Becaufe  the  Sheriff,  as  to   the  declaring 


the  Majority,  was  Judge;  and  no  Action  would 
lie  againft  a  Judge,  for  what  he  did  judicially. 
There  are  many  Qualifications,  of  which  the 
Sheriff  is  Judge  in  this  Cafe;  as  1.  Whether  the 
Elector  have  forty  Shillings  per  Annum.  2, 
Whether  it  be  Freehold.  3.  Whether  he  have 
it  by  a  fraudulent  Gift,  only  to  get  a  Vote.  4. 
Whether  the  Candidate  be  refident.  And,  5. 
of  many  Incapacities,  fuch  as  Bribery,  Force, 
Z3c.  Such  Queftions  frequently  arife,  and  are  of 
fuch  Difficulty  fometimes,  that  a  Committee 
determinas  one  Way,  and  the  Houfe  another  : 
And,  though  it  be  objected,  that  the  Sheriff 
L  1  1  1  may 
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*<>74.  may  give  an  Oath  concerning  all  Qualifications, 
afiCar.  II.  an{j  js  to  }0(Jk  no  further j  he  anfwered,  the  Sta- 
'-'""W  tute  had,  indeed,  given  the  Sheriff  Power  to 
adminifler  an  Oath  ;  but,  the  Statute  did  not 
fay,  that  whoever  took  that  Oath,  mould  have 
a  Voice  ;  neither  did  the  Statute  of  23  Hen. 
VI.  fay,  that  the  Sheriff  fhall  not  be  charged 
with  a  falfe  Return,  that  purfues  this  Way:  If 
it  mould  be  known  to  the  Sheriff,  that  the  Man, 
taking  fuch  an  Oath,  fwears  falfe,  the  Sheriff 
rauft  determine,  according  to  his  own  Judgment, 
and  not  by  what  is  fworn :  Concluding,  that  the 
Sheriff,  therefore,  as  to  declaring  the  Majority, 
was  Judge  ;  and,  that  there  was  the  fame  Rea- 
fon  he  mould  be  free  from  fuch  Actions,  as  any 
Judge  in  Weftminfier-Hall. 

It  ought  to  be  confidered,  alfo,  what  Difad- 
vantages  a  Sheriff  lies  under ;  what  a  Noife  and 
Crowd  there  ufually  is  at  fuch  Elections  ;  what 
*  Importunity  ;  nay,  what  Violence  he  fuffers 
fometimes,  from,  the  contending  Parties:  No 
other  Judge  had-more  need  of  Courage  and  Re- 
folution  to  determine  uprightly :  No  other 
Judge  determined  in  Cafes  of  greater  Confe- 
quence  to  the  Publick,  or  greater  Difficulty  ; 
and,  mould  he  be  expofed  to  fuch  Actions,  he 
would  have  Trouble  enough.  Let  him  return 
never  fo  uprightly,  the  Party  that  is  rejected 
will  revenge  it  by  a  Suit,  efpecially  if  he  may 
fue  at  Common  Law,  to  have  boundlefs  Dam- 
ages, without  running  any  Hazard  to  himfelf, 
but  the  Lofs  of  his  Cofts. 

a.  His  fecond  Reafon  againft  the  Action, 
was,That  it  belonged  to  the  Houfe  of  Commons, 
to  examine  both  the  Right  of  Election,  and  the 
Behaviour  of  the  Sheriff :  That  thefe  were  inci- 
dent •,  and,  indeed,  the  only  Confiderations 
that  could  guide  them  in  the  Trial  of  fuch  Cau- 
fes,  if  they  were  allowed  :  As  it  was  admitted, 
that  the  Parliament  was  the  only  proper  Judica- 
ture to  determine  the  Right  of  Election  ,Jand  cen- 
fure  the  Behaviour  of  the  Sheriff  :  How  could 
the  Common  Law  try  a  Caufe,  that  could  not 
determine  thofe  Things,  without  which  the 
Caufe  could  not  be  tried  ? 

No  Action  upon  the  Cafe  will  lie  for  a  Breach 
of  Truft,  becaufe  the  Determination  of  the 
principal  Thing,  The  Truft,  does  not  belong  to 
the  Common  Law,  but  to  the  Court  of  Chance- 
ry, andtheReafon  of  this  Cafe  isasmuchftronger, 
as  the  Parliament  ought  to  have  more  Regard 
paid  to  it,  than  the  Court  of  Chancery. 

They  objected,  indeed,  that  this  Cafe  might 
be  tried  after  the  Parliament  had  decided  the 
Election;  for  then,  what  the  Common  Law 
could  not  try,  was  determined  ;  and,  as  the  Par- 
liament could  not  give  the  Plaintiff  the  Cofts 
he  was  put  to,  thefe  were  to  be  recovered  at 
Common  Law. 

Thus  they  would  have  the  Determination  of 
the  Parliament,  binding  to. the  Sheriff,  which 
could  not  be-,  for  that  Difpute  was  between  o- 
ther  Parties,  and  the  Sheriff  was  not  called  to 
anfwer  for  himfelf;  and  it  was  againft  Law  that 
any  Judgment  or  Proceeding  betwixt  other 
Parties,  fhould  bind  the  Intereft  of  a  third  Perfon, 
or  any  Way  conclude  him.  It  was  not  fit  that 
the  Sheriff,  who  was  not  admitted  to  contro- 
vert their  Determination,  fhould  be  concluded 
by  it,  and  an  Action  brought  upon  it  to  make 
him  pay  the  Reckoning  :  Had  the  Parliament 


believed,  when  they  determined  this  Election,    16^ 
that  they  paffed  Sentence  againft   the  Sheriff  to  25Car IL 
pay  800  /.  they  would,  and  ought  in  Juftice,  v-rV**-', 
to  have  heard  his  Defence,  before  they  deter- 
mined it  :  For,  had  he  been   allowed  to  defend 
himfelf,  he  might  have  fhewn  a  Majority,   or  an 
Equality  of  Voices  j  but,  as  he  was  not  heard, 
fo  was  he  not  fo  much  as  cenfured  in  that  Dif- 
pute. 

Nor  does  it  follow  that,  becaufe  the  Parlia- 
ment cannot  give  Cofts,  therefore  this  new 
devifed  Action  rauft  lie,  to  help  the  Party  to 
them  ;  for  then  fuch  an  Action  muft  lie  where- 
ever  a  Wrong  is  to  be  remedied  by  Courfe 
of  Law, ,  and  no  Cofts  are  given  for  it. 

At  Common  Law,  no  Cofts  were  given  in 
any  Cafe  j  and  many  Cafes  remain  at  this  Day, 
where  the  Statutes  have  given  no  Cofts  ;  and 
yet  no  Actions  will  lie  to  recover  thofe  Cofts . 
Befides,  the  Parliament  have  had  this  Matter  un- 
der Confideration,  as  appears  by  the  Statute  23 
Hen.  VI.  and  have  appointed  what  fhall  be 
paid  by  the  Sheriff  that  offends,  (viz)  100  /. 
to  the  Party,  and  100  /.  to  the  King,  befides  a 
Year's  Imprifonment.  The  Parliament  have 
ftated  what  fhall  be  paid  for  Compenfation,  and 
what  for  Punilhment ;  and  would  have  provided 
for  Cofts  if  they  had  thought  fit. 

3.  His  third  Reafon  againft  this  Action,  was> 
becaufe  a  double  Return  was  a  lawful  Means  for 
the  Sheriff  to  perform  his  Duty  in  doubtful  Ca- 
fes ;  and,  if  .fo,  all  the  Aggravations  of  falfo 
malitiofe  fcf  fcienter,  will  not  make  the  Thing 
actionable;  for,  whatever  a  Man  may  do 
for  his  Safety,  cannot  be  the  Ground  of  an 
Action. 

If  the  Parliament  did  not  allow  a  double  Re- 
turn, in  doubtful  Cafes,  they  ought  never  to 
accept  a  double  Return  ;  but  this  muft  of  Ne- 
ceffity  be  the  Courfe  in  doubtful  Caies  :  For, 
fuppofe  the  Election  to  be  equal,  or  that  the 
Election  is  void  for  Force,  if  the  Sheriff  doubts 
of  the  Validity  of  fome  Voices,  fhall  he  tranf- 
mit  his  Doubts  fpecially  to  the  Parliament?  Was  v 

there  ever  any  fuch  Thing  done  ?  Was  there  e- 
ver  any  otherWay  but  to  make  a  double  Return, 
and  fairly  leave  it  to  the  Decifion  of  the  Par- 
liament ? 

The  Practice  has  been  hitherto,  to '  receive 
double  Returns  ;  and  in  this  very  Cafe  the  dou- 
ble Return  was  accepted,  and  the  Sheriff  no 
Way  punifhed  for  it,  as  he  would,  and  ought 
to  have  been,  if  he  had  been1  blameable :  And, 
as  double  Returns  are  accepted,  and  allowed  by 
Parliament,  they  muft  be  lawful ;  and,  if  fo, 
this  Action  is  not  maintainable. 

4.  A  fourth  Reafon  againft  this  Action,  was, 
that-there  were  no  legal  Damages  occafioned  by 
the  Sheriff :  The  Damages  laid  in  the  Declarati- 
on, are,  l.  The  being  kept  out  oftheHoufe.  2. 
'The  Pains  and  Charges  the  Plaintiff  was  put  to,  to 
get  Admittance  into  the  Houfe.  But  his  being 
kept  out  of  the  Houfe  is  as  much  every  Man's 
Damage,  as  the  Plaintiffs  ;  and,  confequently, 
neither  he  nor  any  particular  Man  can  have  an 
Action  for  it,  except  where  a  fpecial  Lofs  is 
occafioned  by  it,  and  here  is  no  Lofs  to  the 
Plaintiff:  For  to  fit  in  Parliament  is  a  Service 
in  the  Member,  for  the  Benefit  of  the  King 
and  Kingdom,  and  not  for  the  particular  Profit 
of  the  Member :    For  which  Reafon  the  Statute 
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><J74-  of  23  Hen.  VI.  does  not  give  the  Action  to  the 
2fE*i!1  Party  for  his  particular  Damage  ;  but  the  Ac- 
Vxvv;  tion  given  is  a  popular  Action,  only  the  Par- 
ty grieved  hath  a  Preference  for  fix-  Months : 
But,  if  he  does  not  fue  within  that  Time,  every 
Man  elfe  is  at  Liberty  to  recover  the  fame  Sum. 
2.  And  as  to  the  Pains  and  Charges  he  was  put 
to,  this  was  not  occafioned  by  the  Sheriff,  but 
by  the  Deliberation  of  the  Houfe;  and  why 
Ihould  the  Sheriff  pay  for  that  ?  It  was  a  Courfe 
taken  by  the  Parliament,  for  their  own  Satisfac- 
tion, and  they  found  no  Fault  with  the  Sheriff 
for  putting  them  to  that  Trouble.  Had  Sir  Sa- 
muel Barnardifton  been  returned  alone,  and  the 
Lord  Huntingtowre  had  petitioned  againft  that 
Return,  there  had  been  the  fame  Charge  to 
have  defended  that  Return  ;  fo  that  it  was  the 
Conteft  of  the  oppofite  Party  that  occafioned  the 
Charge,  the  Deliberation  of  the  Parliament 
that  occafioned  the  Delay  •,  but  neither  of  them 
can  be  imputed  to  the  Sheriff. 

There  is  no  Difference  between  this  Cafe,  and 
that  of  bringing  an  Action  againft  a  Jury,  for 
malicioufly,  knowingly,  and  on  Purpofe  to  put 
the  Party  to  Charges,  finding  a  Matter  fpecially, 
whereby  great  Delay,  and  great  Expences  hap- 
pened, before  the  Party  could  obtain  Judgment; 
and  yet  no  Man  will  affirm  that  an  Action  lies 
in  that  Cafe. 

Befides,  in  this  Cafe  the  Damages  are  found 
entire  ;  and  if  both  Parts,  (viz.)  the  not  fitting 
in  the  Houfe,  and  the  Pains  and  Charges,  are 
not  both  actionable  Caufes,  the  Judgment  is  for 
that  Caufe  erroneous.  It  is  to  be  prefurned,  the 
Wages  of  Parliament  will  not  be  mentioned  for 
Damages  •,  for,  in  mod  Places,  they  are  only 
imaginary  ;  bat  if  there  were  to  be  any  Con- 
fideration  of  them  that  would  not  alter  the  Cafe, 
for  they  were  due  as  from  the  firft  Day,  and 
fo  no  Damage  can  be  pretended  on  that 
Score. 

5.  A  fifth  Reafon  againft  this  Action,  is 
drawn  from  the  Statute  of  23  Hen.  VI.  It  is 
admitted  that,  if  an  Action  lay  at  Common 
Law,  this  Statute  hath  not  taken  it  away,  there 
being  no  Negative  Words  in  it ;  but  it  is  not 
likely  the  Parliament  would  have  made  that 
Law,  if  there  had  been  a  Remedy  for  the  Party 
before  :  If  the  Courts  of  Juftice  had  by  the  Com- 
mon Law,  Jurifdiction  to  examine  Mifdemea- 
nors  concerning  Returns,  what  needed  the  Par- 
liament to  have  provided  Law  after  Law,  to 
give  them  Power  therein  ;  and,  at  laft,  to  give 
the  Party  grieved  an  Action  ?  Can  any  Man 
imagine,  but  that  the  Parliament  took  the  Law 
to  be,  that  the  Party  was  without  Remedy  be- 
fore ?  It  is  objected,  that  in  thofe  Times  it  was 
reckoned  a  Damage  to  be  retained  to  ferve  in 
Parliament,  which  is  theReafon  that  no  Man  then 
did  bring  his  Action  againft  the  Sheriff  for  a 
falfe  Return :  But  this  cannot  be  true,  for  the 
Statute  calls  him  the  Party  grieved,  and  provides 
a  Remedy  for  him  ;  and  we  fee  by  the  many 
Statutes  about  thofe  Times,  that  it  was  a  Mif- 
chief  very  frequent,  and  there  wanted  no  Occa- 
fion  for  fuch  Actions;  which  extremely  ftrength- 
ens  the  Argument,  that  no  fuch  Actions  could 
be  brought  by  the  Common  Law :  By  Littleton's 
Rule  it  may  be  concluded,  therefore,  the  Acti- 
on will  not  lie,  for  if  it  could  have  lain,  it  would 
have  been  brought  before  now  : 


Where  a  Sheriff  miftakes  the  Perfon  in  his  Re-  i«74- 
turn,  he  incurrsthe  Penalty  of  23/fc*.  VI.  though  l6Car  n 
it  be  without  Malice;  but  theCourfe  of  theParlia-  ^^^ 
ment  prevents  his  Suffering  for  this,  by  fending 
for  the  Sheriff,  and  caufing  him  to  amend  his 
Return  •,  and  from  thenceforth  the  amended  Re- 
turn is  the  Sheriff's  Return  ;  and  there  is  no 
Record  that  can  warrant  any  Action  to  be 
brought  for  a  falfe  Return.  The  Sheriff  Is  fecure* 
from  any  Action  that  can  be  brought  upon  that 
Occafion  ;  for  which  Reafon  there  has  of  late 
Years  been  no  Recovery  upon  the  Statute,  be- 
caufe  all  Perfons  chufe  rather  to  compel  the 
Sheriff  to  amend  his  Return,  that  they  may  be 
admitted  to  fit  in  the  Houfe,  than  to  take  their 
Remedy  upon^the  Statute;  for  no  Man  can  re- 
cover on  the  Statute  firft,  and  afterwards  have 
the  Return  amended  :  Upon  that  Statute  a  Man 
cannot  have  a  Remedy  at  Law,  and  alfo  in 
Parliament;  which  feems  to  be  wifely  provided, 
to  prevent  any  Contrariety  of  Determinations. 

6.  The  fixth  Reafon  againft  this  Actjon,  was, 
That  the  Sheriff  is  not  permitted  to  take  Securi- 
ty to  fave  himfelf  hafr^lefs  in  fuch  Cafes:  And 
no  Cafe  can  be  put  \k  our  Law,  where  a  Man 
is  compelled  to  judge  without  Deliberation,  and 
cannot  take  Security ;  and  yet  fhall  be  liable  to 
an  Action. 

It  is  objected  by  the  other  Side,  that  here  is 
Malice  found  by  the  Verdict,  and  there  can  be 
no  Danger  or  Inconvenience  in  punifhing  Ma- 
lice :  But  Malice,  upon  which  they  would  have 
the  Scales  turn  in  this  Place,  is  not  a  Thino-  de- 
monftrative,  but  interpretative,  and  lies  in  O- 
pinion,  and  may  give  a  Handle  to  any  Man,  to 
punifh  another  by:  This  very  Cafe  mews  that 
a  good  Man  may  reafonably  be  afraid  of  the 
Event  of  his  Defence  in  fuch  a  Cafe ;  for,  though 
the  Matter  went  through  a  ftrict  Examination 
in  Parliament,  it  was,  at  laft,  decided  but  by  a 
few  Voices,  and  no  Obfervation  made  of  the 
Sheriff's  Mifcarriage  there  ,  though  it  appeared 
upon  the  Trial,  that  the  Sheriff  was  guided  by 
the  Advice  of  his  Friends,  of  Counfel,  and  of 
Parliament  Men,  who  told  him  the  only  fafe 
Courfe  was  to  make  a  double  Return  ;  yet  the 
Jury  condemned  him  to  pay  800  /.  againft  the 
Expectation  of  the  Court  of  Kings-Bench.  The 
Judges  declaring  publickly,  that  they  could  not 
have  given  fuch  a  Verdict,  they  bould  not  con- 
cur with  the  Jury  in  their  Opinion  ;  The  Words 
falfo Cs?  maiitiofe,  were  grown  Words  of  Courfe, 
and  put  into  every  Action;  Juries  many  Times 
had  no  Regard  to  them  ;  and  if  they  fhould 
make  the  Words  falfo  &?  malitiofe  fupport  an 
Action  without  a  fit  Subject  Matter,  all  the 
Actions  of  Mankind  would  be  liable  to  Suit  and 
Vexation. 

As  to  what  is  urged  on  the  other  Side,  That 
where  Falfity,  Malice •,  and  Damage  do  concur^ 
there  muft  be  a  Remedy  at  Law  :  This  is  gene- 
rally true,  but  not  univerfally  ;  ft  does  not  hold 
in  the  Cafe  of  a  Judge,  of  an  Indictor,  or  a  Wit- 
nefs,  nor  of  Words  that  import  no  legal  Slan- 
der, though  they  may  bring  Damage  ;  and  the 
Reafons  that  exempt  thofe  Cafes  from  the  gene- 
ral Rule,  have  the  fame  Force  in  this. 

The  Judges  have  fometimes  permitted  a  new 
kind  of  Action:  But  it  has  ever  been  upon  great 
Deliberation,  and  where  a  general  Convenience 
required  it ;  The  Common  Law  (it  has  been  faid) 
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i<*?4.     complies  with   the  Genius  of  the  Nation.  I  do. not .1  voided,  which  tends  to  the  packing  of  a  Houf'e     16-4- 
26Car.II.  understand  the  Argument:  Does  the  Common  J  of   Commons,    and    may   overturn   the  whole  26Car.II. 


Law  change  ?  Are  we  to  judge  of  the  Changes' 
of  the  Genius  of  the  Nation?  Whither  may  ge- 
neral Notions  carry  us  at  this  Rate  ?  For  my 
Part,  I  think,  though  the  Common  Law  be 
/  not  written,  yet  it  is  certain,  and  not  arbitrary  : 

We  are  fworn  to  obferve  the  Laws  as  they  are,, 
•and  I  fee  not  how  we.  can  change  them  by  .our 
Judgments.  As  to  the  Genius  of  the  Nation, 
that  is  raoft  proper  to  be  confidered  of  by  the 
Parliament,  who  have  the  Power  of  altering  the 
Laws. 

In  the  Cafe  at  Bar,  I  .look  upon  the  S henn- 
as a  particular  Officer  of  the  Parliament,  for  the 
managing  Eleftions,  and  as  if  he  we  not  Sheriff: 
I  look  upon  the  Writ,  as  if  it  were  an  Order  of 
Parliament,  and  had  not  the  Name  of  a  Writ : 
I  look  upon  the  Courfe  of  Parliament,  which  we 
pretend  not  to  know,,  to  be  incident  to  the  Con- 
sideration of  it :  So  that  it  ftands  not  upon  the 
general   Notion   of   Remedy   in   the   common 
Courfe  of   Juftice.    My  Brother  Maynard  in- 
deed tells  us,  We  are  no&jto  think  the  Cafe  too 
hard   for  us,    becaufe  of  the  Name  of  Courfe 
of  Parliament :  For  Judges  have  punifhed  Ab- 
ientees  from  Parliament  ;  they  have  determined 
what  is  a  Parliament,  what  is  an  Aft  .of  Parlia- 
ment, how  long  an  Ordinance  of   Parliament 
(hall  continue,  and  may  punifh  Trefpafies  done 
in  the  very  Parliament -,  which  I  (hall  not  dif- 
pute :   But  fince  I  cannot   find,  that  Courts  of 
Juftice  have,  at  any  Time,  meddled  with  Cafes 
of  this  Nature,  but  upon  exprefs  Power  given 
them  by  Afts  of  Parliament,  I  cannot  conlent 
to  this  Precedent  :  I  am  confident,  when  there 
is  Occafion,  the  Parliament  will  difcern  it,  and 
'  make  Laws  to  enlarge  our  Power  •,  and  I  fee  no 
Harm  in  the  mean  Time,  if  Sheriffs  mould  be 
iafe  from  this  new  devifed  Aftion,  which  they 
call    the  Common  Law:    If    they   mifdemean 
themfelves,  they  are .  anfwerable  to  the  Parlia- 
ment, whofe  Officers  they  be-,  or  may  be  pu- 
nifhed by  the  Statutes  made,  for  regulating  Elec- 
tions :  I  conclude  therefore,  that  the  Judgment 
was  not  warranted  by  the  Rules  of  Law  ;  that 
it    introduced    Novelties   of  dangerous  Confe- 
quence,  and  therefore,  ought  to  be  reverfed. 

The  Judgment  of  the  King's-Bench,  as  has 
been  intimated  already,  was  accordingly  reverfed 
in  the  Exchequer-Chamber  \  and  when  Sir  Samuel 
Bamardifion  brought  his  Writ  of  Error  in  the 
Houfe  of  Peers,  Anno  1689,  to  reverfe  the  Re- 
verfal  of  the  Judgment  given  in  the  Exchequer, 
the  Houfe  of  Peers  confirmed  the  .Reverlal  of 
the  faid  Judgment. 

Five  Lords  only  entred  their  Diffent,  for  the 

following  Reafons. 

Proteftof       i.  Becaufe  they  apprehended  it  was  a  deny- 

fome  Lords,  ing  Sir  Samuel  Bafnatdijlon  the  Benefit  of  Law, 

on  the  con-  which  gives  Relief  in  all  Wrong  and  Injury  :.' 

A  nH  though  this  be.  an  Aftion  of  the  firft  Im- 


Frame  of  Government,  and  eftabliih  what  Re- 
ligion and  Government  a  packed  Parliament 
think  fit. 


Bolton. 
Macclesfield. 
P.  Wharton. 


S.  Stamford. 
Herbert. 
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preffion,  yet  there  being  a  Damage  to  the  Plain- 
tiff, the  Common  Law  gives  him  this  Aftion  to 
repair  himfelf  j  and'  if  it  were  not  fo,  there 
would  be  a  Failure  of  Juftice,  which  cannot  be 
admitted. 

2.  Becaufe  the  allowing  this  Reverlal  tends 
to  the  giving  Power  and  Encouragement  to 
Sheriffs  to  make  falfe  and  double  Returns,  by 
which  Means  the  Right  of  Ele&ions  will  be  a- 


Tliis  Aftion  was   promoted   by    the   whole  Remarks    ' 
Poffe  of  Whigs,  who  had  fuch  an  Influence  on  on  their?- . 
Jurymen,  in  and  about  the  City  of   London^    in  at  between 
thofeDays,  that  they  could  get  what  Verdifts  they  ^arnarjI" 
pleafed  ;  and  if  they  had  carried  this  Point,  they  Soame. 
apprehended,  no  Sheriff  would  have  dared,  for 
the  future,    to   refufe   returning   their  Friends, 
where  the  Eleftion  was  doubtful :  And  though, 
as  the  Laws  then  flood,  it  was  the  Opinion  of 
the  Judges,    and  of  the  Houfe  of  Peers   after- 
wards,   that  the  Sheriff  was  not  liable    to    an 
Aftion  on  the  Cafe  for  Damages,  on  making 
a   falfe  or   double  Return  ;  yet  the   Statute   of 
7  and  8  W.  III.  cap.  7.    hath  fince  given  the 
Party  wronged    double  Damages,    with  Cofts 
of  Suit,  to  be  recovered  in  the  Courts  of  Law, 
where  a  Sheriff,  or  other  returning  Officers,  (hall 
make  a  falfe^or  double  Return. 

This  Statute  declares,  That  all  falfe  Returns  Double 
made  of  a  Membef  to  ferve  in  Parliament,  are  Damage f 
againft  Law  •  and  if  any  Perfon  (hall  return  a*™*  ™* 
Member  to  ferve  in  Parliament,  contrary  to  the ■  doilie  Re  ■ 
Determination  in  the  Houfe  of  Commons    of  turn. 
the  Right  of  Election,    fuch   Return  (hall   be 
adjudged  a  falfe  Return,  and  the  Party  grieved 
(viz.)  The  Party  duly  elected )  by  fuch  falfe  Re- 
turn, may  fue  the  Officers  and  Perfons  making 
or  procuring  the  fame  or  any   of  them,  at  his 
Election,  in  any  Court  of  Record,  ztWeftminfter~ 
Hall,  and  (hall  recover  double  Damages,  with 
Cofts  of  Suit. 

If  arty  Officer  (hall  wilfully,  falfly,  and  ma- 
licioufly  return  more  Perfons  than  are  required 
tobechofenby  the  Writ  or  Precept,  the  like 
Remedy  may  be  had  againft  him,  and  the  Par- 
ty or  Parties  that  procure  the  fame,  or  any  of 
them,  by  the  Party  grieved. 

All  Contracts,  Promifes,  Bonds,  and  Se- 
curities, to  be  given  to  procure  the  Return 
of  arty  Member  to  ferve  in  Parliament,  (hall 
be  adjudged  void :  And  whoever  makes  fuch 
Contract,  or  gives  any  Gift  or  Reward  to  pro- 
cure fuch  falfe  or  double  Return,  (hall  for- 
feit 300  /.  one  third  to  the  King,  another  to  the 
Poor  of  the  Place,  and  the  other  to  the  Informer, 
with  Cofts  of  Suit. 

•All  Actions  upon  this  Statute  to  be  brought 
within  twO  Years  after  Caufe. 

The  Copy  of  the  Clerk  of  the  Crown's  Book 
to  be  Evidence  of  a  falfe  or  double  Return. 

In  the  fifth  Year  of  Queen  Anne,  one  brought  An  ASitm 
an  Action   on  the   Cafe,    and  declared  he  was  brought  bj 
elected   Member  of   Parliament  for   a   certain *™" 
Borough,    purfuant  to   the  Queen's  Writ, '  &cmages; 
and  that  the  Defendant  returned  two  other  Per-  miflaid.  ■ 
fons  to  be  elected:     And  that  he,   the  Plaintiff, 
petitioned  the  Houfe,  and  was  adjudged  by  them 
to  be  duly  elected,  and  his  Name  ordered  to  be 
inferted  in  the  Return,  and  the  Name  of  another 
to  be  rafed.    After  Verdict  for  the  Plaintiff  on 
Not  Guilty ,  the  Defendant  moved  in  Arreft  of 
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1674.  Judgment,  That  there  was  no  Caufe  of  Ac- 
i<5CarI1  tion,  for  it  appeared  ,  the  Plaintiff  had  the 
^S^^  Effect  of  his  Ele&ion  :  He  was  returned  and 
-  had  his  Place  5  there  was  nothing  wanting, 
wherein  he  could  pretend  himfelf  injured,  but 
the  Cofts  he  had  been  at  $  and  as  to  them,  it 
ought  to  be  fuppofed,  the  Houfe  confidered 
them  :  And  as  the  Plaintiff  endeavoured  to 
fupport  his  Action  by  the  aforefaid  Statute  of 
7  and  8  William  III.  Sir  Sthomas  Parker  ar- 
gued for  the  Defendant,  That  the  Declara- 
tion could  not  be  taken  to  be  founded  on 
that  Statute,  becaufe  the  Fad;  was  not  laid 
agreeable  to  it,  nor  was  it  fuch  an  A&ion  as 
was  intended  by  the  Statute  j  for  Firft,  an 
A&ion  grounded  on  a  general  Prohibition  of 
a  Statute,  ought  not  to  be  for  the  Party  only, 
but  for  the  Crown  and  the  Party,    a  Fine 


being  due  to  the  Queen  for  the  Breach  of  the 
Statute,  as  well  as  Satisfaction  to  the"  Party 
injured. 

Per  Curiam,  Where  a  Statute  introduces  a 
new  Law,  by  giving  an  Action  where  there 
was  none  before,  or  by  giving  a  new  A  ft  ion 
in  an  old  Cafe,  the  Plaintiff  need  not  conclude, 
contra  formam  Statuti  ;  but  if  a  Statute 
gives  the  faid  A&ion,  with  the  Difference  of 
fome  Circumftances,  as  double  Damages,  (as 
this  Statute  does)  the  Plaintiff  muft  either 
conclude,  contra  formam  Statuti,  or  make  his 
Cafe  fb  particularly  within  the  Statute,  that  it 
may  appear  to  be  fb  ;  and  becaufe  he  had  not 
done  it  in  this  Cafe,  Judgment  was  given  for 
the  Defendant.  Coudell  «u.  John  Hill,  5 
Amice  B.  R..  a  Salk.  504.  505. 


16-4. 

7.6 Car  IT. 


jg -IL Debates  and  Refolutions  of  the  Houfe  of  Lords  ^Sn. 
and  Commons,  concerning  their  refpeftive  Pri-  ^^ 
vileges,  in  the  Cafe  of  Shirley  and  Fagg,  &c. 
1675.     27  Car.  II. 


Shirley  OP 
Fagg. 


4he    Cafe, 
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between 
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THE  Editor  of  thefe  Proceedings  has 
given  us  a  Tranfcnpt  of  the  Votes  of  the 
Houfe  of  Commons  and  their  Jou  nals,  in  re- 
lation to  this  Affair,  with  which  he  has  filled 
a  dozen  Folio  Pages.  IJhaU  not  tire  my  Read- 
ers with  Matters  of  Form,  but  give  thm  fuch 
a  State  of  the  Cafe,  as  I  apprehend  mofi  ac- 
ceptable to  them. 

Doctor  Thomas  Shirley  having  brought  an 
Appeal  in  the  Houfe  of  Peers,  againft  a  De- 
cree of  the  Court  of  Chancery,  in  Favour  of 
Sir  John  Fagg,  a  Member  of  the  Houfe  of 
Commons  $  the  Commons  ordered  Doctor 
tleir  Pri-  Shirley  to  be  taken  into  the  Cuftody  of  their 
Serjeant  at  Arms,  for  Breach  of  Privilege  j 
with  which  the  Deputy  Serjeant  acquainted 
the  Doctor  in  the  Inner  Lobby  of  the  Houfe 
of  Lords :  This  occafioning  fome  Difturbance 
at  the  Door  of  the  Houfe  of  Peers,  the 
Lord  Mohun,  being  acquainted  with  the  Mat- 
ter, forcibly  took  the  Warrant  from  the  De- 
puty Serjeant,  and  Doctor  Shirley  made  his 
Efcape. 

The  Commons,  being  acquainted  with  this 
Tranfaction,  fent  to  demand    Juftice  of  the 
Houfe  x>f  Peers  againft  the  Lord  Mohun  ; 
but  were  anfwered,  That  that  Lord  had  done 
nothing  but  his  Duty  :  Whereupon  the  Com- 
mons refblved,  That  whoever  fhould   appear 
at  the  Bar  of  the  Houfe  of  Lords,   to  pro- 
fecute  a  Suit  againft  any  Member  of  the  Low- 
er Houfe,  fhould  be  deemed  an  Infringer  of 
the  Privileges  of  Parliament.     On  the  other 
Hand  the  Houfe  of  Peers  refolved,  That  it 
was  the  undoubted  Right  of  the  Lords  in  Ju- 
dicature, to  determine,  in  Time  of  Parliament, 
Appeals  from  inferiour  Courts,  though  the 
Members  of  either  Houfe  were  concerned, 
that  there  might  not  be  a  Failure  pf  Juf- 
tice. 
No,  11. 


The  Commons  perfifted,  That  it  was  an  un- 
doubted Right  of  their  Houfe,  that  none  of 
their  Members  be  fummoncd  to  attend  the 
Lords ;  and  afterwards  proceeded  to  that  un- 
precedented Refolution,  That  there  lay  no  Ap- 
peal to  the  Jurifdiclion  of  the  Lords  in  Parlia* 
ment,  from  Courts  of  Equity  ;  and  took  into  Tne  Coun- 
Cuftody  Serjeant  Pemherton,  and  the  reft  of/e/  ir""PYi " 
the  Lawyers,  who  were  Counfel  in  the  Caufe/f  edJy 

1  r  1  1        ,v>  ...  '  the   Lom- 

and  fent  them  to  the  Tower,  with  their  own  mm. 
Member  Sir  John   Fagg,  for  fubmitting  to 
the  Orders  of  the  Houfe  of  Peers. 

At  a  Conference  of  both  Houfes  on  this 
Difference,  the  Lords  infifted,  That  the  Or- 
der of  the  Commons  for  imprifbning  the  Law- 
yers, was  illegal  and  arbitrary,  and  an  Indig- 
nity offered  to  the  King,  in  that  his  higheft 
Court  of  Juftice,  the  laft  Refbrt  in  all  Caufes  • 
that  it  was  an  Usurpation,  and  a  Breach  of 
the  Privileges  of  the  Peers,  to  have  their 
Orders  controverted  and  obftructed  by  the 
Lower  Houfe,  who  were  no  Court,  and  had  ^ 

not  Authority  to  adminifter  an  Oath  :  That  it 
was  an  Invafion  of  the  Subjects  Liberties,  and 
a  Breach  of  Magna  Chart  a,  to  imprifbn,    or 
reftrain  any  Ferfon  of  his  Liberty,    but  by 
due  Procefs  of  Law  :   That  their  Lordfhips.fr*  at  Li~ 
therefore  had  fet  at  Liberty  the  faid  Counfel-  ^ny  hythe 
lors,   and  prohibited  the  Lieutenant  of  the Lords' 
Tower,  and  other  Keepers  of  Irifbns,  and  all 
other  Perfons,  to  detain  and  moleft  them. 

The  Commons  anfwered,  That  it  was  no 
Indignity  to  his  Majefty,  for  the  Commons  to 
punifh  a  Commoner  by  Imprifbnment,  who 
violated  their  Privileges ;  that  their  Lord- 
fhips  claiming  to  be  the  fupreme  Court,  andaf- 
ferting  his  Majefty  to  be  higheft  in  that  Court 
of  Judicature,  was  a  Diminution  of  the  King's 
Dignity,  who  was  higheft  in  his  Royal  Eftate, 
in  full  Parliament :  That  their  Lordfhips  alio 
did  highly  intrench  on  the  Rights  and  Pri- 

M  m  m  m  vileges 
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x-6~5-     vileges  of  the  Houfe  of  Commons,   by  de- 
27  Car  II.  r]yit1g  them  to  be  a  Court,  or  to  have  any 
v/>/~^'  Authority  or  Power  of  Judicature,  which,  if 
admitted,  would  leave  them  without  any  Pow- 
er or  Authority  to  preferve  themielves :  And 
as  to  their  having  violated  Magna  Charta,  &c. 
•  neither  the  great  Charter,  or  any  other  Law, 
took  away  the  Laws  and  Cufloms  of  either 
Houfe  of  Parliament  j  nor  could   the  Com- 
mons find  by  Magna  Charta,  or  any  other 


they  would  confider  how  fatal  the  Confequence     1675. 
might  be,  and  how  little  Benefit  was  Jike  to  27Car.JJ« 
redound  to  the  People  by  it.  v/V*-' 

However    the    Diipute   between   the   two    The  Dijf- 
Houfes,  in  the  Cafe  of  Shirley  and  Fa?g    was  Ptc  revi~ 
again  revived  this  Seffion  5  for  Shirhy  having  ved: 
continued   his  Procefs,    the  Commons  again 
voted  it  a  Breach  of  Privilege,   and   ordered 
Fagg  to  make  no  Defence  at  the  Lord's  Bar  ; 
and  having  agreed  to  a  Conference  with  the 


Law,  or  antient  Cuftoms  of  Parliament,  that  Lords  on  this  Subject  j  the  19th  of  November 
their  Lordfhips  had  any  Jurifdiclion,  in  Cafes  they  delivered  their  Lordfhips  a  Paper  to  the 


onthisCon- 

tfft. 


of  Appeals  from  the  Courts  of  Equity  $  and 
that  the  Enlargement  of  thofe  Perfons,  im- 
prifbned  by  the  Order  of  the  Houfe  of  Com- 
mons, and  the  threatning  all  Officers  and  o- 
ther  Perfons,  who  fhould  imprifbn  or  detain 
them,  was  a  Breach  of  the  Privileges  of  the 
The  Conn-  Houfe  of  Commons ;  and  therefore  they  had 
fd  rccom-  caufed  the  faid  Counfellors,  &c  to  be  retaken 
thT'com-  ^  l^eir  SerJeant  ac  Arms,  and  committed  to 
mens.        the  'Tower. 

The  King  finding  thefe  Difputes  run  very 

high,  ordered  both  Houfes  to  attend  him  at 

<fhe  Kings  Whitehall,  and  in  his  Speech  told  them,  He 

'tbe'kf  :Jes  was  ^0vry  t'le'r  Enem'es  ^a<i  found  Means  to 
create  thefe  Divifions  among  them  :  That  he 
thought  the  beft  Means  of  compofing  thefe 
Differences,  would  be  by  free  Conferences, 
where  they  might  convince  each  other  by  their 
Reasons,  or  enable  him  to  judge  rightly  of 
their  Differences  ;  but  he  was  determined  not 
to  fuffer  thefe  Difputes  to  grow  to  Difbr- 
ders  j  nor,  while  they  were  debating  about 
their  Priviledges,  permit  his  own  to  be  in- 
vaded. 

The  Lords  afterwards  fent  the  Ufher  of  the 

Black  Rod  to  the  lower,  to  demand  the  four 

*theGwer-  Lawyers  ^  and  Sir  John  Kobinfcn  the  Gover- 

nw  of  the  nour  refufing  to  releafe  them,  they  addreffed 

Tower  re-  ^  Ki  remove  him  from  that  Poft  :  but 

jutes  to  tc~  -  " 

ha/e  the   his  Majefty  anfwered,  He  had  confidered  the 
Gowijei     Circumftances  of  the   Matter,  and   was   not 
fatisfied   how  he   could  with  Juftice  remove 
him.  , 

The  Lieutenant  of  the  'Tower  was  afterwards 
ferved  with  Writs  of  Habeas  Corpus,  to  bring 
the  four  Lawyers  before  the  King  and  Parlia- 
ment :  On  the  contrary,  the  Commons  pro- 
mifed  the  Lieutenant  their  Protection  ;  and 
l.eii  kim !"  refo\ved,  That  no  Commoner,  commited  by 
them  for   Breach  of  Privilege,    ought    by 
Habeas  Corpus,  or  any  Authority  whatfoever, 
to  be  brought  before   the  Houfe   of  Peers ; 
and  that  the  Order  of  the  Peers,   for  iffuing 
out  the  Writs  of  Habeas  Corpus,  was  illegal. 
The  Parli-  Whereupon  his  Majefty,  finding  there  was  no 
*ment  pro-  Probability  of  feeing  the  Difpute  ended  ami- 
rogutd.      cably,  came  to  the  Houfe  the  9th    of  June, 
and  prorogued  the  Parliament  to  the  13th  of 
Otfober  ;  and  then  the  Prifbners  were  releafed 
of  Courfe. 

The  Parliament  meeting  again,  in  purfuance 

of  their   Prorogation,   the   13th   of  October, 

Another  the   King   made  a  Speech  to  both  Houfes, 

steect.  ^wherein  he  faid,  He  was  more   than  ufually 

~J*i.i"nJ:  concerned  for  the  Event  of  that  Seflions  ;  he 

did  not  defire  to  remember  the  Caufes  of  the 

late  Prorogation,    and    hoped    nobody    elfe 

would,  unlefs  to  learn  from   thence,  how  to 

avoid  the  like  Occafions  of  Debate  -3   defired 


Difoleys 
Habeas 
Corpus. 


The    Com 
vions  ■  fro  ■ 


following  Tenor  (v/Z.')  That  the  King   ha- 
ving recommended  to  them  the  avoiding  this 
Difference,  and  if  that  could  not  be  prevent- 
ed, to  defer  the  Debate  till  the  publick  Bills, 
for  the   Good  and  Safety  of  the  Kingdom, 
were  perfected  ;    the    Commons  thought  it 
a  great    Misfortune,    that,  contrary    to  that 
excellent  Advice,  a  Day  had  been  appointed 
by  the  Lords,  for  hearing  the  Caufe  between 
Sh  rley  and  Fagg,, and  propofed  the  putting 
off  that  Matter  for  a  fhort  Time  ;  to   whicft 
their  Lordfhips  fhewing  no  Inclination,   the 
Commons  the  next  Day  refolved,  That  who- 
ever fhould  profecute  an   Appeal  before   the 
Lords,    againft  any    Commoner,    from  any 
Court  of  Equity,  fhould  be  deemed  a  Betrayer 
of    the   Rights  and   Privileges  of  the  Com- 
mons of  England,  and  be   proceeded  againft 
accordingly ;  and  ordered  this  Refolution  to  be 
potted  up  in  the  Lobby,  Weftminfer-Hall,  and 
other  publick  Places :  Whereupon  the  Lords 
refolved,  That  the  Paper  pofled  up  againft 
the   Judicature   of  the   Houfe  of  Feers,  was 
illegal,  unparliamentary,  and  tending  to  the 
Diffolution  of  the  Government ;  and  feveral 
violent  Speeches  were  made  in  the   Houfe  of 
Lords,  particularly  by  the  Earl  of  Shaftesbury, 
who  declared,  "  That  Their  All  was  at  Vhe  Earl 
"  Stake;  that  though  he  had  all  the  Duty  "/Shaftes- 
"  imaginable  for  his  Majefty,  and  fhould  give  jw^  ott 
"  Way  to  any  Thing  almoft,  that  he  fhould  X/o«** 
"  think  of  Importance  to  his  Affairs  j  yet,  mfton. 
"  this  Cafe,  it  being  to  alter  the  Ccnftitution 
"  of  the  Government,    which   Was  not  only 
"  their  Lordfhip's  Concern,  but  the  Concern 
"  of  the  pooreft  Man  in  the  Kingdom,    he 
"  would  be  bold   to  fay,  The   King  could 
"  give    none    of  them  a   Recompence  for 


♦K  this  Oc- 
*a£ion. 


"  What  are  empty  Titles  ?  What  is  prefent 
iC  Power,  to  a  great  Eft  ate,  wherein  I 
"  have  no  Property  fixed  P  It  is  the  maintain-* 
"  ing  the  Conftitution  of  the  Government,  that 
"  fecures  your  Lordfiips,  and  every  Man  elfe, 
"  in  what  he  hath.  The  greateft  Title,  with 
"  the  greateft  prefent  Power  and  Riches,  is 
"  but  a  mean  Creature,  and  maintains  thofe 
"  in  abfblute  Monarchies,  no  otherwife  than 
"  by  fervile  or  low  Flatteries,  and  upon  un- 
"  certain  Terms.  My  Lords,  would  you  be 
"  in  Favour  with  the  King  ?  It  is  a  very  ill 
"  Way  to  it,  to  put  yourfelves  out  of  a  Ga- 
"  pacity  to  be  confiderable  in  his  Service. 
"  I  do  not  find  in  Story,  or  in  modern  Expe- 
"  rience,  but  that  it  is  better,  and  a  Man  is 
"  much  more  regarded,  that  is  ftill  in  a  Ca- 
"  pacity  to  ferve  his  Prince  and  Country, 
"  than  he  that  hath  wholly  deprived  himfelf 
"  of  All,  for  his  Prince's  Service :  I  do  there- 

"  fore 
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167  5-    "  fore  declare,   that  I  will  ferve  my  Prince 
jCar.IL  «  as  a  peerj  ancj  wjj]  not  deftroy  my  Peerage 

/^v^°  "  to  ferve  him. 

This  Speech  inflamed  the  Houfe  of  Peers 
to  that  Degree,  that  it  was  moved  on  the 
fudden  to  addrefs  his  Majefty  to  diffolve  the 
Parliament,  and  call  another  (the  very  point 
Lord  Shaftesbury  aimed  at)  ;  and  being  put  to 
the  Vote,  it  v/as  carried  in  the  Negative,  only 
by  two  Voices  (50  againft  48,' :  However  the 
King,finding  it  impoffible  to  accommodate  the 
father  Differences  between  the  two  Houfes,  pro- 
ong  Pro>o r0gUed  the  Parliament  on  the  twenty  fecond 
of  November, to  the  fifteenth  of  February  come 
twelve  Months,  that  they  might  have  time 
to  cool  before  another  Seffion. 

I  (hall  conclude  this  Affair  with  the  Proteft 
of  thofe  Lords  who  were  for  addrefTing  the 
King  to  diffolve  the  Parliament ;  for  which 
they  gave  thefe  Reafbns : 

Tnfefi  of  1,  We  conceive  that  it  is  according  to 
the  Lords,  t^e  antient  Laws  and  Statutes  of  this  Realm, 
lw  Motv- tnat  t*iere  would  be  frequent  and  New  Par- 
ing the     Harrietts. 

2.  It  feems  not  reafbnable  that  any  par- 
ticular Number  of  Men  fhould,  for  many 
Years,  engrofs  fb  great  a  Truft  of  the  People 
as  to  be  their  Reprefentatives  in  the  Houfe 
of  Commons  j   and  all  the  other  Gentry  and 


Parlia- 
ment. 


Members   of  Corporations  of  the  fame  Be-     1^75. 
gree  and  Quality,  fhould  be  fo  long  excluded.  z"  Car  Ir' 
Neither  is  it  advantageous  to    the  Govern-  s-/^/^ 
ment,  that  the  Counties,  Cities  and  Boroughs^ 
fhould   be   confined  for  fb  long  a  Time  to 
fuch  Members ;    the  mutual  Correfpondence 
and   Interefts   of  thofe  who   chufe   and   are 
chofen,  admitting  of  great  Variations  in  length 
of  Time". 

3.  The  long  Continuance  of  fuch  as  are 
entrufted  for  others,  and  who  have  fb  great 
a  Power  over  the  Purfe  of  the  Nation,  mult 
naturally  endanger  the  producing  Factions  and 
Parties,  and  the  carrying  on  of  particular 
Interefts  and  Befigns,  rather  than  the  Pub- 
lick  Good. 

And  we  are  the  more  defirous  of  fuch 
an  Addrefs,  on  account  of  this  unhappy 
Breach  between  the  two  Houfes,  for  which 
the  Houfe  of  Peers  have  not  given  the  leaft 
Occafion,  having  done  nothing  but  what 
their  Anceftors  and  Predeceffors  have  done, 
and  what  is  according  to  their  Duty,  and 
for  the  Intereft  of  the  People  :  And  it  is  in 
our  Opinion  become  altogether  impracticable 
for  the  two  Houfes,  as  the  Cafe  ftands,  jointly 
to  purfue  thofe  great  and  good  Ends  for 
which  they  were  called. 

Signed  by  Buckingham,  Shaftesbury,    and 
twenty  more. 


16-6. 
fcC  r.  II. 


The  Cafe  of  Francis  Jenkes,  committed  tOz7Sn. 
the  Gatehoufe  by  the  Privy  Council,  forfeditious^"^ 
Words,    28  June,   1676.    27' Car.  11. 


Jenkes'.f 

Crfe. 


£he  War 


THIS  is  no  more  than  the  Complaint  of 
Francis  Jenkes,  and  his  Friends,  for  his 
being  committed  by  the  Privy  Council,  for  Words 
the  Br  ether  en  apprehended  to  be  innocent,  and 
his  not  bting  admitted  to  Bail  fo  Jbon  as  he 
expected;  in  which  Relation  (tcld  by  them- 
felves}  no  doubt,  they  have  been  partial  enough, 
tfhe  Faff  for  which  he  was  committed  appears 
~by  the  following  Warrant  (as  recited  by 
them.) 

Whereas  it  appears  to  his  Majefty   in 


rantforhti*'  Council,  by  the  Examination   of  Sir  tfho 


Commit 
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mas  Geld  and  Sir  John   Shorter,  Knights, 
Sheriffs  of  the  City  of  London  ;  Jehn  Wells, 
Common-Crier  of  the  faid  City,  and  John 
Great,  one  of  the  Attornies  of  the  Lord- 
Mayor's  Court,    taken   upon  Oath  before 
the  Lord  Chief  Juftice  Rainsford,   That 
Francis  Jenkes,  of  the  faid  City,  Linnen- 
Draper,  did,  on  the  24th  of  this  inftant 
June,  at  a  Common  Hall  then  affembled 
at  the  Gitild-hall  of  the  faid   City,    for 
chufing  Officers  for  the  enfuing  Year,  in 
a  moft    feditious    and    mutinous  manner, 
"  openly  move   and  ftir  the  Perfbns  then 
£c  prefent,    that  before  they   did  go  on   to 
"  the  Choice  of  new  Officers  (which  was  the 
"  only    occafion    of  that   Affembly )    they 
"  fhould  go  to  the  Lord  Mayor,  and  defire 
"  him  to  call  a  Common  Council  that  might 


"  make  an  Addrefs  to  his  Majefty,  in  the 
"  Name  of  the  City,  to  cali  a  new  Parlia- 
"  ment.  And  whereas  the  faid  Francis  Jenkes 
"  being  now  called  in,  and  heard  before  his 
"  Majefty  in  Council,  was  fo  far  from  deny- 
ing, or  extenuating  his  Offence,  that  he 
did,  in  a  prefumptuous  and  arrogant  Man- 
ner, endeavour  to  juftify  the  fame  : 
"  Thefe  are  therefore  to  command  vou, 
to  take  into  your  Cuftody  the  Body  of  the 
faid  Francis  Jenkes,  herewith  fent  you,  and 
him  to  keep  fafely,  until  he  fhall  be 
delivered  by  due  Courfe  of  Law,  for  which 
this  fhall  be  your  Warrant. 

Dated  at  the  Council-Chamber  at 
Whitehall  the  a  8th  Day  of  June, 
1676,  and  figned  by  twenty  of 
the  Lords  of  the  Privy  Council. 


cc 


Mr.  Jenkes  and  his  Friends  relate,  that  they  Bail  de' 
attended  Mr.  Secretary  WiUtamfon  with  fuffi-f*"** 
cient  Bail  the  next  Day  after  the  Commit- 
ment, as  they  did,  afterwards,  the  Lord 
Chief  Juftice  Rainsford  and  the  Lord  Chan- 
cellor ;  but  they  all  gave  them  dilatory 
Anfwers. 

Then  they  applied  themfelves  to  the  Juftices 
of  Peace  of  Wefminfter,  at  their  SefTions ; 
who"  told  them  there  was  no  Precedent  of 
a  Perfon's  being  bailed  by  Juftices  of  Peace, 
who  were  committed  by  the  Privy  Council. 

They 
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16-6.         They  applied  again  to  the  Lord  Chancellor, 
z-Car.  II.  wj10  toi£  them,  A  little  Submiffion,  in  a  pro- 
v,/~vrv->  per  Place,  would  do,  (/viz.  a  Petition  to  the 
Council) :  But  they  found  he  had  a  Mind  to 
come  out  with  a  high  Hand. 
Heis,after      After    the  Prifbner  had   lain   about   two 
2  Months,  Months  in  the  Gatehoufe,  the  Council  volun- 
?*"««"«  tarily  admitted   him  to  Bail.     I  cannot  learn 
there   was    any    Further  Profecution   againft 
him  for  thefe   Mifdemeanors,  of  feditioufly 
ftirring  up  the  Citizens' to  petition  for  a  Par- 
liament,    and    his  Infblence    to    the  Privy 
Council.     The   Man  appears   to  have  been 
one  of  Lord  Shaftesbury  s  Fa&ion,   and  was 


afterwards  tried  for  a  Riot  in  Guildhall,    in    i6-<r. 
the  Year  1683,    as  will  appear  in  a  future  27  Car. II. 
Trial.  w^rsj 

And  though  it  be  looked  upon  by  the 
Brethren,  to  be  fo  great  a  Piece  of  Op- 
preflion  not  to  bail  one  immediately,  who  has 
been  committed  for  Sedition,  and  a  Con- 
tempt of  the  Privy  Council ;  yet  we  find  no 
Court  or  Magiftrate  will  bail  one  committed 
for  a  Contempt  by  the  Houfe  of  Commons : 
And  whether  the  Privy  Council  have  not  as 
much  Law,  for  committing  and  detaining  fuch 
a  Perfbn  in  Prifbn,  as  the  Commons,  may 
be  a  Moot-Point. 


.s&V.ii.  The  Cafe  of  Anthony  Earl  of  Shaftesbury,  on  l6li: 
|^      a  Writ  of  Habeas  Corpus,  argued  in  the  Court  ^5£3 
ryv£/e.      of  Kings-Bench,    the  27th  and  29th  of  June> 
1677.    Trim  29  Car.  II. 


THE  Earl  was  brought  into  Cc 
the  Return  of  an  Alias  Habeas  ( 


?oui*t  oh 
Habeas       X     the  Return  of  an  Alias  Habeas  Corpus  ; 
Corpus,     the  Tenor  whereof  was,  That  the   laid  An- 
fhtKttwn.  tfomy  Earj  Qf  Shaftesbury  was  committed  to 
the  tfower  on   the  16th  of  February,    1676, 
by  Order  of  the  Houfe  of  Lords,  for  High 
Contempts  committed  againft  that  Houfe  j    to 
remain  in  Cuftody  during  his  Majefty's  Plea- 
fure, and  the  Pleafure  of  that  Houfe. 

The  Return  being  filed  on  the  Motion  of 
the  Earl's  Counfel,  they  were  ordered  to  at- 
tend the  Judges  and  the  Attorney-General, 
with  their  Exceptions  to  it ;  and  then  the 
Earl  was  remanded  :  And  on  the  29th  the 
Exceptions  to  the  Return  were  argued. 

"Argument*      Tne  Earl's  ^ounlel  in"fted3  That  the  Caufe 

far  dif     of  Commitment  was    infufficient,   becaufe  it 

charging  or  was   too   general  and  uncertain  -,    and   cited 

*g}™8  tbe  More  *9i,    Vaughan  140,    and   1  Rolls  218. 

And  that  the  Commitment  of  the  Jurors  for 

acquitting  Venn  and  Mead,  contra  pknam  & 

mantfeftam  e<videntiam,   was  refblved   to  be 


That  no  Freeman  ought  to  be  committed  by 
the  King,  or  Privy  Council,  or  any  othr  (in 
which  the  Houfe  of  Lords  were  included), 
unlefs  fbme  Caufe  of  the  Commitment  were 
fet  forth  •  and  fb  the  Law  was  declared  to 
be  in  the  Petition  of  Right. 

That  where  a  Subject  was  reftrained  of 
his  Liberty,  this  was  the  proper  Court  to 
apply  to  j  and  this  Court  had  a  Supreme 
Power,  as  to  this  Purpofe,  over  all  Courts: 
On  a  Habeas  Corpus  iffuing  from  hence,  the 
King  ought  to  have  an  Account  of  his  Sub- 
ject ;  and  if  the  Commitment  by  the  Houfe 
of  Lords  was  illegal,  this  Court  was  obliged 
to  difcharge  the  Prifbner,  as  well  as  if  he  had 
been  illegally  imprifbned  by  another  Court : 
That  the  Earl  had  been  imprifbned  five^ 
Months  already  ;  and  it  was  falfe  Imprifbn- 
ment,  not  only  where  the  Commitment  was 
unjuft,  but  where  it  was  of  too  long  a  Du- 
ration The  Parliament  was  adjourned  •  and 
as  the  Law  was  now  taken  to  be,   might  con- 


too  general ;  becaufe  the  Evidence  ought  to  1  tinue  adjourned  ten  or  twenty  Years,  and 
have  appeared  as  certainly  to  the  Judge  of  j  make  the  Imprifbnment  perpetual :  And  that 
the  Return,  as  it  appeared  before  the  Judge  [this  was  not  an  ordinary  Adjournment,  it 
authorized  to  commit ;  and  that  the  Com- 1  being  entered  on  their  Journal,  that  they 
mitment  being  by  the  Houfe  of  Lords  made  fhould  not  meet  at  the  Day  of  Adjournment  $ 
no  Difference :    This  Court  had  often  deter-  but  be  adjourned   or  prorogued  to  another 


mined  concerning  Privilege  of  Parliament : 
That  if  the  Parliament  was  diffolved,  there 
was  no  Queftion  but  the  Prifoner  might  be 
difcharged  on  a  Habeas  Corpus  ;  and  yet  then 
the  Court  muff,  examine  the  Caufe  of  Com- 
mitment, and  confequently  might  examine  a 
Parliamentary  Matter:  That  the  Commitment 
during  the  King's  Pleafure,  and  the  Pleafure 
of  the  Houfe  alfb,  was  illegal ;  becaufe  the 
Prifbner  could  not  apply  himfelf  in  fuch  a 
Manner  as  to  obtain  his  Difcharge. 

That  though  the  Houfe  of  Lords  was  the 
Supreme  Court,  yet  their  Jurifdiction  was 
limited  by  Common  and  Statute  Law  :  That 
at  a  Conference  held  between  the  Lords  and 
Commons,  3  April,   4  Car.   it  was  agreed. 


Day,  if  the  King  did   not  fignify   his  Plea- 
fure to  the  contrary  by  a  Proclamation. 

The  King's  Counfel  on  the  other  Side  ad-  Arguminik 
mitted,  That  if  this  Commitment  had  bttn  acainfi^f- 
by  an  inferior  Court,  it  could  not  have  been^^ 
maintained  ;  but  it  being  by  a  Court  that  was  tj,e  Earh 
not  under  the  Controul  of  the  King's- Bench, 
and  that  Court  fitting  at  this  Time,    it  was 
otherwife :   That  this  Cafe  differed  from  all 
others  that  had  been  mentioned,   in  two  Cir- 
cumftances,    1.  The  Perfbn  was  a  Member 
of  the  Houfe  by  which  he  was  committed. 
2.   That  Court   being  fuperior  to  this,    al- 
though the  Contempt  had   been  part  cularly 
exprefled  :    And  of  what  Opinion  fbever  this 
Court  had  been  as  to  the  Nature  of  it,  they 

could 
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i<>77-  could  not  have  difcharged  the  Earl,  and 
29u1r.II.  ^aye  taj^er,  up0n  theni  a  Jurisdiction  over  the 
i>r>r^  Houfe  of  Peers :  That  the  Words  during 
Pleafure  were  no  more  than  what  the  Law 
would  have  fupplied  ;  and  if  Judgment  was 
given  that  one  be  imprifoned  during  the 
King's  Pleafure,  his  Pleafure  ought  to  be 
decermined  by  a  Pardon.  They  urged  fur- 
ther, That  it  would  be  very  inconvenient, 
if  the  Kings-Bench  could,  during  a  Seflion  of 
Parliament,  take  Cognizance  of  the  Matter ; 
for  then  this  Court  might  judge  one  Way, 
and  the  Houfe  of  Peers  another.  It  had 
been  refblved  by  the  whole  Court,  in  the 
the  Cafe  of  Bamardifton  and  Soame,  that  an 
A&ion  of  a  double  Return  could  not  be 
brought  in  the  Court  of  Kings-Bench  'till 
the  Commons  had  determined  the  Right  of 
Election,  left  there  fliould  be  different  Judg- 
ments given  in  the  fame  Cafe :  That  when  a 
Judgment  of  the  Houfe  of  Lords  came  down 
to  that  Court,  they  were  obliged  to  execute 
it,  and  could  never  examine  or  correct  their 
Judgments  :  That  though  Imprifonments  for 
Contempts  had  been  frequent  by  the  one 
and  the  other  Houfe,  no  Perfbn  fb  com- 
mitted ever  fought  his  Enlargement  in  the 
Kings-Bench  before.  This  Court,  indeed, 
was  obliged  to  grant  an  Habeas  Corpus  ;  but 
it  appearing  upon  the  Return,  that  the  Caufe 
belonged  ad  aliud  cxamcn,  they  ought  to 
remand  the  Party. 
•e  Judges  Then  Mr.  Juftice  jvnes  delivered  his  Opi- 
ftedare  nion  feriatim,  That  fuch  a  Commitment  by 
another  Court,  would  have  been  ill  j  but 
that  the  Courts  of  Weftminfter  had  never 
taken  Cognizance  of  Privilege  of  Parliament, 
lim,  on  a  unlefs  where  it  was  an  Incident  to  the  Cafe 
Commit-  before  them,  which  was  of  their  Cognizance : 
2jf!But  the  direcl  Point  now  before  them,  was 
ring  the  a  Judgment  of  the  Houfe  of  Lords,  and  this 
Court  could  not  judge  of  any  Law,  Cuftom, 
or  Ufage  of  Parliament.  And  as  to  the  Con- 
tinuance of  the  Imprifbnment,  the  King  might 
pardon  the  Contempt  under  the  Great  Seal ; 
or  difcharge  the  Imprifbnment  under  his  Privy 
Seal :    He  would  not  fay  what  might  have 


they  have 
no  Power 
to  bail  or 
difcharge 


Sejpoit. 


been  done,  if  the  Sefiions  had  been  deter- 
mined i  but  this  Court,,  as  the  Cafe  was,' 
could  neither  difcharge  or  bail  the  Earl. 
.  Mr.  Juftice  Wild  alfo  delivered  his  Opinion, 
That  they  could  not  meddle  with  the  Trans- 
actions of  the  Houfe  of  Peers  during  a  Seflion 
of  Parliament,  which  was  not  determined  ; 
and  therefore  the  Certainty  or  Uncertainty 
of  the  Return  was  not  material  5  but  if  the 
Seffion  had  been  determined,  his  Opinion  would 
have  been,  the  Earl  ought  to  be  difcharged. 

Sir  Richard  Rainsford  declared,  That  this 
Commitment  was  an  Execution  of  a  Judg- 
ment given  by  the  Lords  for  a  Contempt ; 
and  that,  if  he  fhould  be  bailed,  he  would 
be  delivered  out  of  Execution ;  and  that  for 
a  Contempt  in  the  Face  of  the  Court,  there 
was  no  other  Judgment  or  Execution :  That 
this  Court  had  no  Jurifdidtion,  as  the  Cafe 
flood,  and  therefore  the  Earl  ought  to  be 
remanded  ,  but  waived  giving  his  Opinion, 
Whether  it  would  not  have  been  otherwife, 
in  Cafe  of  a  Prorogation. 

Mr.  Juftice  tfwifden  alfb  was  of  Opinion, 
That  the  Earl  ought  to  be  remanded ;   and 
he  was  accordingly  fent  back  to  the  ttower, 
where  he  remained  feven  Months  longer,  and 
then  was  difcharged  on  making  his  Submiffion 
in  the  Houfe  of  Peers.     His  Offence  was,   his  Remarks 
affirming,  That  the  Houfe  was  diffolved  by "» *&«  Lord 
having  been  prorogued  for  above  a  Year ,  s^f  !JS:?U~ 
in  which  Notion  the  Duke  of  Bucks,  the  Earlrj 
of  Salisbury,    and  the  Lord  iVhartcn,  con- 
curred,  and  were  all  fent  to  the  Tower  for 
aflerting  it ;   but  the  reft  acknowledging  their 
Error,  were  fbon  difmifled  ;  while  Shaftesbury, 
for  perfevering  in  that  Notion,    drew  upon 
himfelf  the  Refentment  of  the  Court,  as  well 
as  of  the  Houfe,  and  was  continued  a  Year 
in  Prifon. 

This  Cafe  of  Commitments  by  either  Houfe, 
feems  now  to  be  fully  fettled  :  Where  either 
Houfe  commits  any  of  their  refpective  Mem- 
bers, the  Kings-Bench  will  neither  difcharge 
or  bail  them  during  the  Seflion ;  but  on  a 
Prorogation,  or  Diffblution,  the  Perfbns  fb 
committed  are  difcharged  of  courfe. 


socaV8 11. The  Trial  of  Philip   Earl  of  Pembroke  and^j 


Lord  Pem- 
broke's 
atrial. 


Montgomery,  for  Murder,  before  the  whole  ^v-v 
Houfe  of  Peers    (it  being  during  a  Seffion  of 
Parliament)  in  Wcftrninfter-Hall,  the  4th  of  April, 
1678*   30  Car.  IL 


IheCharge  ^HE  Indictment  charges  this  Noble  Lord 
A  with  aflaulting,  and  knocking  down, 
Nathanael  Cony,  Gent,  on  the  4th  of  February 
(then  laft  paft)  and  with  ftr iking,  bruifing, 
and  kicking  him  after  he  Was  down,  of  which 
Blows  and  Bruifes  he  languifhed  until  the 
Tenth  of  the  fame  Month,  and  then  died  : 
And  fo  the  faid  Phihp  Earl  of  Pembroke,  &c. 
did  felonioufly,  wilfully,  and  of  his  Malice 
afore-thought,  kill  and  murder  the  laid  Na- 
thanael Cony. 
N-,  11. 


The  King's  Counfel  having  opened  the  Ih-fhe  Eot- 
dictment,  the  Witneffes  were  produced,-  arid*"*! 'f™ 
firft  Mr.  Goring,  whb  depoied,  that  on   Sun-         ng' 
day,  the   3d  of  February  laftj  he  had  been 
drinking  with  Mr.  Cony,  the  Deceafed,  in  the 
City,  where  they  ftaid  very  late  ;  however, 
in  their  way  Home  they  called  at  Long's  Ta- 
vern  in   the  Hay-Market,    to  take   another 
Bottle ;  and,  as  they  were  ftanding  at  the  Bar, 
the  Lord  Pembroke  came  out  of  a  lower 
Room,  and  invited  Mr.  Cony  ^whom  he  knew) 

N  n  ri  ri  and 
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1678.  and  the  Deponent  to  come  in:  That,  after 
30  Car.  II.  fome  -jime,  tnere  arofe  a  Difpute  between  the 
s/^VV,*y  Lord  Pembroke  and  the  Deponent,  about 
their  Families  and  Play,  wherein  the  Noble 
Lord,  thinking  himfelf  injured,  threw  a  Glafs 
of  Wine  in  the  Deponent's  Face  ;  and  then 
my  Lord  role  up  and  drew  his  Sword,  and 
the  Deponent  laid  his  Hand  upon  his  Sword  ; 
but  Captain  Savage  ftepped  between  them, 
and  with  the  Drawer,  fhoved  the  Deponent 
out  of  the  Room,  at  which  Time  he  heard  a 
Noife  behind  him,  and  law  my  Lord  making 
towards  Mr.  Cony  :  That  the  Deponent,  after 
he  was  out,  miffing  his  Friend,  and  having 
left  his  Sword,  Hat  and  Wig,  in  the  Room, 
made  a  Noife  at  the  Door  to  get  in  again,  and 
the  Landlord  rifing  out  of  his  Bed,  and  com- 
ing down,  the  Deponent  defired  he  might 
have  his  Things  again,  and  go  in  and  fee 
what  they  had  done  with  Mr.  Cony  ;  for  he 
feared  he  was  in  Danger  :  But  the  People  of 
the  Houfe  perfuaded  him  to  go  into  another 
Room,  and  they  would  bring  Mr.  Cony  to 
him  ;  and  after  he  had  waited  half  an  Hour, 
they  came  and  told  the  Deponent  he  might  go 
in  now  if  he  pleafed,  and  going  in  he  found 
Mr.  Cony  lying  upon  the  Chairs,  and  no  Bo- 
dy elfe  in  the  Room  :  That  he  took  a  Candle 
to  fee  if  he  was  woundei,  endeavouring  to 
awake  him,  but  could  not  ;  and  the  Drawer 
laid  he  was  only  dead-drunk,  and  would  come 
to  himfelf:  That  thereupon  he  directed  the 
Drawer  to  get  fome  Blankets  and  Pillows, 
and  let  fome  Chairs,  to  make  the  Place  broad- 
er, and  watch  with  him  'till  he  waked,  which 
the  Drawer  promifed  to  do  :  That  going  to 
vifit  Mr  Cony  on  Zuefday,  he  told  the  Depo- 
nent he  had  been  very  much  abufed  in  my 
Lord's  Company  ;  my  Lord  Pembroke  threw 
him  down,  and  fomebody  trod  upon  him, 
and  kicked  him,  and  he  expected  Satisfaction 
of  my  Lord  :  He  hoped  the  Deponent  would 
carry  his  Lordfhip  a  Challenge  :  That  asking 
the  Deceafed  who  trod  upon  him,  he  anfwer- 
ed,  he  knew  not,  for  he  was  in  a  Swoon  -}  it 
was  either  my  Lord  Pembroke,  or  fome  of 
his  Creatures  for  him  :  That  he  complained 
cf  his  Eelly,  Sides,  and  Shoulders,  and  faid 
my  Lord  Pembroke  had  done  him  the  Injury 
in  throwing  him  down. 

Mr.  Richard  Savage  depofed,  he  was  with 
my  Lord  Pembroke,  at  Long's  Tavern  in  the 
Hay-  Market ;  and  his  Lordfhip,  hearing  Mr. 
Cony  make  a  great  Noife  at  the  Bar,  went 
out,  and  invited  him  and  his  Friend,  Mr.  Go- 
ring, into  his  Room  :  That  after  fome  Time 
Mr.  Goring  ufed  impertinent  Language,  and 
told  his  Lordfhip  he  was  as  good,  or  a  better 
Gentleman  than  himfelf  j  whereupon  his 
Lordfhip  threw  a  Glafs  of  Wine  in  Gorings 
Face,  and  drew  his  Sword,  and  Goring  being 
about  to  draw  his,  the  Deponent  took  it  from 
him,  and  broke  it,  and  perfuaded  his  Lord- 
fhip to  put  up  his  Sword  ;  but,  to  prevent 
more  Words,  the  Deponent  fhoved  Mr.  Go- 
ring out  of  the  Room :  That  while  he  was 
thrufting  Goring  out,  he  heard  a  Buftle  be- 
hind him,  and  turning  about,  faw  the  Lord 
Pembroke  ftrike  the  Deceafed,  who  immedi- 
ately fell  down,  and  then  my  Lord  gave  him 
a  Kick  :  That  finding  the  Deceafed  did  not 


ftir,  my  Lord  and  the  Deponent  took  him  1678. 
off  the  Ground,  and  laid  him  on  the  Chairs,  ^f^' 
and  covered  him  up  warm  ;  that  they  chafed 
his  Temples,  and  he  opened  his  Eyes,  but 
did  not  fpeak  :  He  did  not  fee  his  Lordfhip 
kick  the  Deceafed  more  than  once,  and  that 
with  no  great  Force. —  That  he  went  two 
Days  after  to  fee  Mr  Cony,  and  he  asked  the 
Deponent  if  my  Lord  ftruck  him,  for  he  did 
not  know  ;  but  finding  himfelf  much  in  Pain, 
he  thought  he  had  fallen,  partly  through 
Drink,  and  partly  through  Fits  he  ufed  to 
have. 

Mr.  Shelly  depofed,  he  was  in  the  Room 
when  Mr.  Cony  and  Mr.  Goring  came  in,  and 
they  were  both  in  Drink :  That  Goring  pro- 
pofed  Play,  and  my  Lord  faid  he  would  throw 
with  him  for  500  /.  and  was  fending  for  the 
Money  ±  but  then  Goring  would  not  play  j 
and  his  Lordfhip  faying  he  believed  he  was 
an  idle  Fellow,  Goring  replied,  his  Name  was 
a  better  Name  than  his  Lordfhip's,  and  him- 
felf a  better  Gentleman  :  Whereupon  my 
Lord  threw  a  Glafs  of  Wine  in  his  Face,  and 
they  both  drew  their  Swords  ;  but  Savage 
ftepped  between,  and  put  Goring  out  of  the 
Room  ;  and  my  Lord  defiring  Cony  to  go 
out  with  his  Friend,  Cony  faid,  he  did  not 
know  why  his  Friend  was  put  out ;  where- 
upon my  Lord  knocked  him  down,  and  lifted 
up  his  Leg  pretty  high,  as  if  he  would  have 
kicked  him  ;  but  he  could  not  fay  he  kicked 
him  ;  He  faw  them  afterwards  lay  Ony  up- 
on the  Chairs,  and  he  was  fenfelefsj  and  he 
believed  his  being  in  Drink,  as  well  as  the 
Blow,  was  the  Occafion  of  his  Fall ;  for  he 
faw  the  Deceafed  twice  afterwards,  and  he 
faid  he  had  a  Fit,  and  did  not  impute 
any  Thing  to  the  Lord  Pembroke.  Captain 
F/tZ-Patrick'gave  the  fame  Evidence,  concern- 
ing the  Deceafed's  being  knocked  down  by 
the  Lord  Pembroke,  and  left  fenfelefs  upon 
the  Chairs,  as  the  former  Witneffes  had  done ; 
but  was  not  certain  his  Lordfhip  kicked  the? 
Deceafed. 

Doctor  Bruce  depofed.  That  coming  to 
vifit  Mr.  Cony,  the  Day  after  the  Accident, 
he  found  him  in  fuch  extreme  Pain  between 
his  Shoulders,  that  he  could  not  bear  to  be 
touched  ;  That  the  IVfdncfday  following  he 
complained  of  Pains  in  his  Belly  ;  but  they 
cou^d  fee  no  Blemifh,  either  by  difcolouring  or 
bruifing,  and  fb  left  him  then  in  a  hopeful 
way  of  Recovery. 

Mr.  Hemes  depofed,  That  he  was  fent  for  to 
Mr.  Cony,  the  Day  after  the  Accident,  and  he 
complained  of  Pains  all  over  his  Body,  but 
efpecially  on  his  Shoulders  and  Buttocks ;  and 
the  Doctor  applying  Plaifters,  and  ordering 
him  to  be  anointed,  he  could  hardly  bear 
they  fhould  touch  him  ;  but  they  faw  no 
Swelling  or  Bruife  :  He  complained  of  an 
inward  Sorenefs  in  his  Belly  from  firft  to  Jaft, 
and  being  opened  after  he  was  dead,  they 
found  a  great  deal  of  Blood  gathered  toge- 
ther in  the  lower  Part  of  his  Belly,  of  a 
blackifh  livid  Colour. 

Mr.  Jackfon  depofed,  That  the   Deceafed 
was  of  a  ftrong,  healthful  Conftitution,  and 
not    fubject  to  any  dangerous    Diftemper : 
That  he  went  to  vifu  him  the  iVednefday  af- 
ter 
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ter  the  Accident,  and  he  told  the  Deponent 
he  had  been  troubled  with  very  unulual 
Swoonings,  and  at  that  Time  fell  into  a  Fit  : 
That  he  complained  of  great  Pain  in  his  Belly, 
and  faid  it  was  occafioned  by  fome  ill  Ufage 
he  had  lately  received  :  He  had  been  drink  - 
ing  with  my  Lord  Pembroke. 

Alice  Avery  (Mr.  Guys  Nurfe)  depofed, 
That  he  came  Home  about  Eight  o'clock  on 
the  Monday  Morning,  and  was  very  ill,  he 
could  flarce  ftand  ;  faid  he  was  very  fore,  and 
full  of  Pain,  and  had  been  in  fome  Company, 
where  he  had  received  a  great  deal  of  Wrong: 
That  he  had  been  beaten  and  kicked  more 
than  ordinary,  and  was  never  fb  abufed  in  his 
Life  :  And  about  two  Hours  before  he  died, 
he  wifhed  to  God  he  had  never  been  in  my 
Lord  Pembroke's  Company  ;  for  he  did  think 
in  his  Conference  my  Lord  had  been  the 
Death  of  him. 

Mr  William  Brown  depofed,  He  was  upon 
the  Coroner's  Inqueft  the  Day  after  Mr.  Cony 
died  :  That  his  Body  was  prodigioufly  fwel- 
led  :  On  his  right  Breaft  there  was  a  great 
black  Bruife,  and  on  the  left  Side  a  great 
black  Spot :  That  they  defired  to  fee  his  in- 
ward Parts,  and  found  the  Caul  wafted  away, 
and  in  the  Bottom  of  his  Belly  a  great  Quan- 
tity of  iH-looked  Blood. 

Richard  Wheeler  alio  depofed,  He  was  of 
the  Inqaeft,  and  obferved  a  great  Bruife  on 
the  right  Breaft  of  the  Deceafed,  and  ano- 
ther on  the  left  Side  of  his  Belly  :  That  the 
whole  Body  was  very  much  fwelled,  and  blood 
fettled  m  the  Bottom  of  his  Belly. 

Charles  Ccny  (Brother  to  the  Deceafed)  de- 
pofed, 1  har,  vifiting  his  Brother  the  Day  after 
the  Accident,  and  underftanding  the  Lord 
Pembroke  knocked  him  down,  they  both  con- 
cluded how  the  Misfortune  came,  though  his 
Brother  (the  Deceaied")  could  not  remember 
what  was  done  ;  and  therefore,  to  know  the 
Truth,  they  fent  for  the  Drawer,  who  affured 
them  my  Lord  never  ftruck  him  :  T  hat  his 
Brother  ws  in  fuch  Pain,  he  could  not  bear 
to  be  to  iched  ;  but  on  fome  Applications  on 
5T  efday,  he  was  pretty  much  at  Eafe  :  He 
role  on  Wednefday,  and  on  tfhurfday  was  fb 
well,  that  he  dined  with  fome  Friends  in  his 
Chamber,  and  on  Saturday  was  fb  well,  that 
he  would  have  gone  Abroad  ;  and  the  Depo- 
nent did  not  think  he  would  have  died,  till 
about  two  Hours  before  he  expired  ;  and 
when  the  Report  of  my  Lord's  having  abufed 
him  was  mentioned,  he  was  difpleafed  at  it. 

Mr,  Jack/on,  the  Surgeon,  depofed  further, 
That  they  found  an  extraordinary  Quantity 
of  extravafated  Blood  at  the  Bottom  of  his 
Belly  when  it  was  opened  ;  and  he  believed  it 
to  be  occafioned  by  fome  Violence  that  was 
done  him. 

Then  the  Prifbner's  Witneffes  being  called, 
Doctor  Conquefi  depoied,  That  the  firft  Time 
he  attended  the  Deceafed,  as  a  Phyfician,  was 
about  three  Months  before  this  Accident,  and 
then  he  was  fent  for  to  him  at  a  Tavern, 
where  the  Deceafed  had  a  fainting  Fit,  and 
lay  dead  for  half  an  Hour  :  That  the  next 
Day  he  attended  the  Deceafed  at  his  Lodg- 
ings, and  found  him  very  ill,  and  melancholy, 
infomuch  that  he  weeped,  and  faid  that  he 


found  fb  great  an  Opprefflon  at  his  Heart,  that  l6"8 
he  could  not  fpeak  ;  however,  the  Deponent  ^X*ijf' 
could  not  diffuade  him  from  going  Abroad 
that  Day,  and  he  went  out,  and  drank  very 
hard  :  That  the  Deponent  had  been  fent  for 
twenty  Times  to  recover  him  out  of  his  Fits ; 
but  he  would  take  no  Advice  :  That  he  ac- 
knowledged he  had  been  a  hard  Drinker  of 
Wine,  and  ftrong  Waters  upon  it,  which  the 
Deponent  believed  caufed  the  Stagnation  of 
Blood  in  his  Body,  and  might  occafion  the 
fainting  Fits  ;  and  he  believed  his  Entrails 
had  received  no  Frejudice  by  Kicks  or  Brui- 
fes,  becaufe  he  faw  him  take  two  or  three 
Clyfters  after  this  Accident :  That  the  very 
Saturday  Night  before  he  died  he  drank  three 
whole  Tankards  of  cold  fmall  Beer,  which 
gave  him  a  violent  Fit  of  the  Gripes ;  and  the 
Deponent  being  fent  for  again,  he  found  the 
Deceafed  had  vomited  all  Night,  and  was 
dying  away,  and  having  brought  him  to  him- 
felf  again,  he  ftill  fwore  he  would  have  more 
fmall  Beer  ;  That  the  Deponent  faw  him  o- 
pened,  and  there  was  clotted  Blood  among 
the  Bowels,  the  breaking  out  of  which  he  as- 
cribed to  the  great  Quantity  of  finall  Beer 
the  Deceafed  had  drunk,  and  the  Gripings 
that  followed  j  and  the  Bowels  were  none  of 
them  touched. 

Doctor  Z/werdepofedjThat  he  attended  the 
Deceafed  with  Dr.  Con^icft  after  this  Accident ; 
and  Mr.  Cony  told  him,  his  Fits  came  upon 
him  fuddenly,  by  Sicknefs  upon  his  Stomach, 
and  laid  nothing  of  any  Bruife  or  Hurt :  Nor 
had  the  Deponent  any  Reaion  to  fufpect  that 
any  fuch  Thing  was  the  Caufe  of  his  Ulnefs  ; 
for  he  had  no  Symptom  of  a  Fever,  either  in 
Tongue,  Pufe,  or  Urine  j  which  would  have 
been,  if  the  Diftemper  had  been  owing  to  any 
Thing  of  that  kind. 

Mr.  Raven,  the  Surgeon,  depofed,  That 
he  viewed  the  Body  carefully,  and  found  no 
Blacknefs,  or  Bluenexs,  or  Marks  of  Bruifes : 
That  when  the  Body  was  opened,  there  if- 
fised  fome  clotted  Blood  :  The  Caul  was  con- 
fumed  ;  the  Heart  as  loofe  as  a  Rag,  and  the 
Lungs  ftuck  to  each  Side  of  his  Ribs :  That 
in  all  natural  Deaths  there  is  extravafated 
Blood  in  the  lower  Belly  ;  and  the  great 
Quantity  that  was  there,  he  imputed  to  his 
drinking  fmall  Beer  after  ftrong  Liquors, 
which  let  him  a  vomiting,  by  the  Violence 
whereof  the  Blood  was  thrown  down  into  the 
Belly. 

Finer,  Longs  Drawer,  depofed,  That  he 
came  into  the  Room  when  my  Lord  Pem- 
broke ftruck  the  Deceafed  (though  he  denied, 
when  he  was  fent  for  by  the  Deceafed,  and 
his  Brother,  that  my  Lord  ftruck  him)  :  That 
afterwards  they  laid  the  Deceafed  upon  Chairs, 
and  he  fell  off  feveral  Times,  and  the  Depo- 
nent helped  him  up  again  :  That,  when  he 
came  to  himfelf,  he  faid  he  was  very  fick,  and 
had  feveral  fainting  Fits  ;  and  that  at  Seven 
in  the  Morning  they  lent  him  to  his  Lodgings 
in  a  Chair. 

The  King's  Counfel,  in  their  Obfervations  qj,e  Kwgi 
on  the  Evidence,  laid,  There  were  two  forts  Couvfei's 
of    Malice,  the  one  exprefs,  ;'.  e.    When   a  ohferv* 


Man  can  be  proved  to   have   had  an  ill  Will''0* 


before-hand  to  the  Perfon  killed  (which  they 

did 


Evidence. 
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!f '8-  did  not  pretend  to  be  in  this  Cafe) :  The  other 
5°/^' fort  of  Malice,  which  alfo  in  Law  gives  the 
Denomination  of  Murder  to  the  killing  of  a 
Man,  is  Malice  implied  -3  which  is,  when  a 
Man,  without  any  Provocation  given  by  the 
Party  flain,  fhall  bring  another  by  Violence 
to  his  Death  :  For  the  Law  fuppofes,  that  no 
Man,  without  Provocation,  would  kill  his  Bro- 
ther, unlefs  he  had  Malice  to  him  before- 
hand ,  and  this  was  the  Malice  they  charged 
the  Prifbner  with,  that  he  killed  the  Deceafed 
without  Provocation. 

This  Noble  Lord  feems  to  reft  his  Defence 
On  the  Evidence  that  had  been  given  for  him  ; 
I  do  not  perceive  he  made  any  Remarks  on 
it :  Whereupon  the  Lords  withdrew  to  their 
Houfe  above,  and  after  two  Hours  Debate 
among  themfelves,  coming  down  into  the 
Hall  again,  the  Lord  High  Steward  numbered 
the  Voices,  and  declared,  That  Six  of  their 
Lordlhips  had  found  the  Prifbner  Guilty  of 
Murder,  Eighteen  had  found  him  Not  guilty, 
ConviBed  ancj  forty  had  found  him  Guilty  of  Man] laugh- 
ter :  And  it  being  demanded  what  he  could 
fay  why  Judgment  fhould  not  pafs  upon  him, 
to  die  according  to  Law  ?  He  claimed  the 
Privilege  of  his  Peerage  (which  is  equiva- 
lent to  a  Commoner's  Claim  of  Clergy)  : 
Whereupon  the  Lord  High  Steward  told  him, 
That  as  Clergy  was  allowed  to  a  Commoner 
in  fuch  Cafes,  on  his  reading,  and  being  burnt 
in  the  Hand  ;  fb  a  Peer,   convi&ed  of  fuch 
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of  Man- 
Slaughter- 


Has  the 
Benefit  of 
his  Peer- 
age. 


Felony,  was  to  be  delivered  without  either 
But  his  Lordfhip  would  do  well  to  take  No- 
tice, That  no  Man  could  have  the  Benefit  o£c£Zj_ 
that  Law  more  than  once.  hw]d  Cut 

*     ence. 

Here  we  fee   different  Evidence  given  by  Remarks 
different  Witneffes :  Some  of  the   Coroner's  0Vte^arl 
Inqueftf  declare,  that  the  Body  had  feveral  broke™" 
Bruifes  upon  it  ;  on  the  other  Hand,  a  Phyfi-  <irUi. 
cian  and  a  Surgeon  aver,  there  were  none : 
One  Surgeon  declares  that  his  Death  was  oc- 
cafioned  by  fbme  Violence  ;  another  Surgeon 
and  a  Phyfician  depofe,  he  died   a  natural 
Death :    But  a  Majority    of  the   Lords,    it 
feems,  were  of  Opinion,  that  the   Deceafed 
died  of  the  Kicks  and   Bruifes   he   received 
from   Lord  Pembroke  ;  otherwife  they  could 
not  have  found  this  Noble  Lord   guilty  of 
Manflaughter.     Had    he   been    tried    by    a 
Jury  of  Commoners,  he  might  poflibly  have 
been  found  guilty  of  Murder  ;  for  I  do  not 
find  the  Deceafed  gave  him  any  Provocation  j 
•  unlefs  his  demanding,  Why  his  Friend   was 
turned  out  of  the  Room,  be  deemed  fuch  a 
Provocation,  as  will  juftify  one  Man's  knock- 
ing another  on  the  Head :  But  this  may  ferve 
to  fhew  us  what  Advantage  a  Noble   Peer 
has,  when  he  contends  with  a   Plebeian  -s  the 
former  is  fiire   to  meet  with  moft  indulgent 
Judges,    who   will   infallibly   look  upon  his 
Caufe  as  their  own,  and  affert  their  Privileges 
over  the  lower  Clafs  of  Men. 


*7fc  The  Trial  of  William  Stale  y,  Goldfmith, 
^v^  for  High-Treafon,  at  the  Kings-Bench  Bar,  the 
trial.        2iQl  of  November y  1678.  30  Car.  II. 
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s%eG>argei,mir*HE  Indictment  charges  the  Prifbner 
X  with  High-Treafbn,  in  compafling  the 
Death  of  the  King  :  And  the  Overt-Act  laid 
to  prove  it,  was  certain  treafbnable  Words, 
laid  to  be  fpoken  by  him,  the  14th  Inftant, 
in  French,  importing,  that  the  King  was  a 
great  Heretick,  and  the  gnateft  Rogue  in  the 
World  :  Adding,  Here  is  the  Heart,  and  here 
is  the  Hand  that  would  kill  him  :  'the  King 
and  Parliament  think  all  is  ever  ;  but  the 
Rogues  are  miftaken. 

The  Prifoner  making  no  Challenges  to  the 
the  Evi-  Panel,  a  Jury  was  fworn,  and  the  Witneffes 
tfewe.  produced  :  And  firft,  Captain  William  Car- 
Jlairs  depofed,  That  the  Prifbner,  and  one 
Fromante,  a  Frenchman,  being  at  the  Black- 
Lion  Ale-houfe  in  King-ftreet,  the  14th  of 
that  Month,  Fromante  faid  in  French,  that 
the  King  of  England  was  a  tormentor  of  the 
people  of  God  j  and  the  Prifoner  anfwered 
again  in  French,  He  is  a  great  Heretick,  and 
the  greatefi  Rogue  in  the  World  ;  and  flriking 
his  Hand  on  his  Bfeaft,  and  ftamping  five  or 
fix  Times,  added,  Here  is  the  Heart,  and  here 
is  the  Hand  that  would  kill  him  :  the  King  and 
Parliament  think  all  is  ever ;  but  theRogues  are 
miftaken.  That  the  Deponent  was  in  a  Room 
eppofite  to  the  Prifbner,  and  both  Doors  be- 


ing open,  he  faw  him,  and  heard  him  fpeak 
thefe  Words,  and  the  next  Day  he  caufed  the 
Prifbner  to  be  apprehended. 

Alexander  Southerland  depofed,  That  he 
was  with  Captain  Carftairsy  at  the  Black- 
Lion,  and  heard  the  Prifoner  fpeak  thofe 
Words,  and  that  he  immediately  wrote  them 
down  in  French,  as  they  were  fpoken. 

Philip  Garret  depofed,  That  he  was  with 
his  Captain  William  Carftairs,  at  the  Black 
Lion ;  but  not  underftanding  French,  his 
Captain  told  him  the  Prifbner  faid  he  would 
kill  the  King  ;  and  bid  the  Deponent  enquire 
the  Prifoner's  Name,  and  where  he  lived, 
which  he  did. 

The   Prifbner,    in   his  Defence,  acknow-  the  Pri- 
Iedged  he  was  at  the  Black- Lion  Alehoufe,>w'i  *H 
but  denied  he  fpoke  the  Words  -3  and  ob«^ewe" 
ferved,    that  the  French  might  be  tranflated 
/  will  kill  myfelf,   rather  than  /  will  kill  him 
myfelf:    That  their  Difcourfe  was  very  inno- 
cent j    they  were  fpeaking  of  the  Happinefs 
of  this  Government  compared  with  that  of 
France  :  That  he  abhorred  the  Words  he  was 
charged  with,  having  always  behaved  himfelf 
as  a  Loyal  Subject ;  and  he  muft  be  a  Mad- 
man to  fpeak  fuch  Words  in  a  Publick  Houfe, 
with  the  Doors  open,  as  the  Witneffes  depofed. 

Then 
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16-7-         Then  he  called  a  Witnefs  to  his  Character, 

apCar.II.  wno  depofed,  He  had  often  heard  the  Prifo- 

^Q/s  ner  fpeak  very  dutifully  and   loyally  of  the 

jw  tbePri-  King  ;    and  that  he  detefted  the  Principles  of 

finer.         the  Jefuits,  though  he  was  a  Papift. 

Ihepartial     The  Chief  Juftice,    however,    in  his  Di- 

DhtBions  rections  to  the  Jury,  told  them,  The  Words 

of  theCbief  were  fu]]y  proved,   that  they  would  bear  no 

jafiice.     of^er  Qonft rudtion  than  had  been  put  upon 

them,  That  the  Government  was  daily   ex- 

pofed  by  the  dangerous  Plots  of  the  Papifts, 

and  defired  that  they  would  begin  with  this 

Man,  and  make  him  an  Example  to  deter 

<Tbe  Prifi-  others  from  the  like  Practices :   Accordingly 

ner  con-    the  jury  found  the  Prifbner  guilty  without 

v,atd,a/d  going  from  the  Bar ;    and  he  was  condemned 

to  die  as  a  Traitor,  and  executed  at  Tyburn. 
Remarks  This  poor  Man  had  the  Misfortune  to  be 
«,  Staley'/  accufed  0f  thefe  treafonable  Words  at  the 
Time  the  Nation  was  firft  alarmed  by  the 
Popifh  Plot  i  and  every  thing  was  believed 
that  tended  to  blacken  the  Papifts :  But  even 
Bifliop  Burnet,  one  of  the  Whig  Chiefs,  was 
of  Opinion  he  was  innocent :  He  tells  us,  that 
the  Profecution  of  Staley  the  Goldfmith,    for 
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the  Popifh  Plot,  was  very  hard ;  for  that  1(J7  7- 
Carftairs,  the  principal  Evidence  againft  him,  *9^^i 
was  a  profligate  Villain,  and  did  it  only  to 
get  a  little  Money  out  of  Staley,  as  he 
( Doctor  Burnet )  then  allured  the  Earl  of 
Shaftesbury  •  but  that  Earl  would  hear  no- 
thing againft  the  Witnefs,  and  faid,  tfbey  niuft 
fupport  the  Evidence :  And  all  thofe  who  under- 
mine the  Credit  of  the  IVitneffes,  were  to  be 
looked  upon  as  publick  Enemies. 

Bifhop  Burnet  adds,  That  Doctor  Lloyd, 
who  vifited  Staley  a  little  before  his  Execu- 
tion, told  him,  That  the  Prifbner  protefted 
he  knew  of  no  Plot,  nor  ever  fpoke  the 
Words  charged  upon  him,  or  any  thing  to 
I  that  Purpofe  ;  ' but  he  was  a  Roman  Catholick, 
and  entrufted  with  the  Cafh  of  a  great  many 
Noblemen  and  Gentlemen  of  that  Perfuafion, 
and  therefore  thought  a  very  fit  Man,  by  the 
People  who  hatched  this  pretended  Plot,  to 
open  the  bloody  Scene  with :  Thefe  were 
Circumftances  they  concluded  would  not  fail 
to  induce  the  credulous  Jury  to  find  him 
guilty,  and  their  Expectations  were  unhap- 
pily anfwered. 


'"mi  The 
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Trial  of  Edward  Coleman,   Efq; 
High-Treafon  in  the  Court  of  Kings-Bench,  the 
27th  of  November,  1678.    Mich.  30  Car.  II. 


for   I<r;S 
1 30Car.iL 


him 


TH  E  Prifbner  making  no  Challenges  to' 
the  PanneJa  the  Jury  was  fworn. 

<TheCharge  The  Indictment  charged  him  with  High 
*g«i*ft  Treafbn,  in  compaffing  the  Death  of  the 
King  :  And  the  Overt- Acts  laid  to  prove  it 
were,  two  Letters  he  fent  to  Father  Le  Chaife, 
the  French  King's  Confeflbr,  in  which  he  de- 
fired  Le  Chaife  to  procure  the  Affiftance  of 
the  French  King  againft  his  Sovereign,  in 
order  to  alter  the  Eftablifhed  Religion  ,  in- 
troduce the  Romijh  Superftition,  and  fubvert 
the  Government ;  and  his  receiving  a  Letter 
from  Le  Chaife,  in  Anfwer  to  one  of  the  faid 
Letters,  wherein  Aid  and  Affiftance  was  pro- 
mifed  from  the  French  King  :  The  revealing 
his  faid  Treafbns  to  Monfieur  Rowvigni,  the 
French  Envoy,  and  moving  him  to  be  an 
Accomplice  with  him  in  the  faid  Treafbns ; 
and  his  fending  three  Letters  to  Sir  Nicholas 
Throckmorton,  then  refiding  in  France,  to 
fblicit  Le  Chaife  to  procure  Aid  of  the  French 
King  for  the  Purpofes  aforefaid,  were  laid 
alfo  as  Overt-Acts  of  the  Treafbn  of  his 
Heart. 

The  King's  Counfel  difplaying  their  Orato- 
ry, and  highly  aggravating  the  Charge  againft 
the  Prifoner  while  they  opened  the  Indict- 
He  com-  ment,    Mr.  Coleman  faid,    It  was  hard   he 
film  ah-  might  noc  be  allowed  Counfel,  when  Crimes 
ffys.  a     were  barged  againft  him  with  fuch  Skill  and 
Advantage :  The  Premifles  indeed  were  ftrong 
and  artificial ;    but  he  muft  deny  the  Conclu- 
fion,  for  he  could  fafely  and  honeftly  fay,  he 
was  not  a  Traitor. 
N°  11. 


Another  thing  that  feemed  moft  dreadful 
to  him  was,  The  violent  Prejudices,  at  that 
Time,  againft  every  Man  in  England  who 
was  a  Roman  Catholick :  If  one  of  that  Per- 
fuafion, though  never  fb  innocent,  fhould 
appear  at  that  Bar,  Prejudice  would  fb  bias 
human  Nature,  he  faid,  that  unlefs  the  Court 
leaned  extremely  on  the  other  Side,  Juftice 
would  hardly  ftand  upright.  Then  the  Wit- 
neffes  appeared  :  And  firft  Oates,  the  Jefuit,  <fhe  Evi- 
depofed,  That  he  carried  Letters  over  to  dence. 
France  to  the  Fathers  at  St.  Omers,  and  to 
Le  Chaife,  the  French  King's  Confeflbr,  which 
he  believed  were  written  by  Mr.  Coleman^ 
but  they  were  fubfcribed  by  no  Body  ;  and 
that  in  one  of  them,  the  Writer  thanked 
Le  Chaife  for  fending  the  Englifh  Catholicks 
ten  thoufand  Pounds,  which  he  aflured  him 
fhould  be  employed  in  cutting  off  the  King 
of  England,  and  rooting  out  the  Proteftanc 
Religion,    as   it  was  intended. 

Then  Oates  gave  an  Account  of  a  Con- 
futation, held  by  the  Jefiiits,  at  the  White 
Horfe  in  the  Strand,  in  Augufl  laft,  wherein 
it  was  refolved  to  cut  off  the  King  by  Aflaf- 
fins,  or  by  his  Phyficians  adminiftring  Poifbn 
to  him:  That  four  Ruffians  were  fent  to 
Windfor  to  murder  his  Majefty,  and  the  Sum 
offorefcore  Founds  fent  thither  to  encourage 
them  j  and  that  Coleman  gave  the  Meflenger 
who  carried  it  a  Guinea  to  make  hafte  ;  that 
Grove  and  Pickering  were  employed  to  fhoot 
the  King,  and  Coleman  privy  ro  it ;  and  that 
Sir  George  Wakeman  being  offered  ten  thou- 
fand Pounds  to  poifon   the  King,    Coleman 

O  o  o  o  advifed 
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1678.     advifed  the  giving  him  fifteen  thoufand  Pounds : 
50 Car  II  ^ncj  jaftiy^    that  Mr.  Coleman  had  a  Com- 
%y**~*~'  miffion  from  the   Pope  to  be  Secretary   of 
State  on  the  expected  Change  of  Govern- 
ment. 

Bedloe  was  the  next  Witneft,  a  Perfbn  who 
had  been  employed  by  fbme  Engliflo  Catho- 
licks,  as  a  Letter-Carrier  to  foreign  Courts : 
He  depofed,  That  he  brought  a  Commiffion 
from  Rome  for  Mr.  Coleman  to  be  Secretary  of 
State  ;  vfor,  according  to  the  Witnefles  of  this 
pretended  Plot,-  the  Pope  was  to  have  the 
Sovereign  Dominion  of  England,  and  who- 
ever had  the  Name  of  King,  he  was  to  adit 
as  Viceroy   to  his   Holinefs).      He   depofed 


them  all  three  ;  of  which  he  thought  fit  to  ad-    i^-s. 
vertife  him,    and   defire   his  Friendfhip  and"c(-: 
Afliftance  to  prevent  their  ill  Defigns.  ^"'V^ 

In  the  third  Letter  which  Coleman  actually 
lent  to  he  Chaife  he  fays,  We  have  here  a 
mighty  Work  upon  our  Hands  ;  no  left  than 
the  ConVerfion  of  three  Kingdoms,  and  by 
that,  perhaps,  the  utter  fubduing  of  a  pc-fti- 
lent  Herefy  which  hath  domineered  over  a 
great  Part  of  this  Northern  World  a  Jong 
Time  •  there  never  was  fach  hopes  of  S' 
fince  the  Death  of  our  Queen  Ahry,  as  in  our 
Days,  when  God  has  given  us  a  Prince  who 
is  become  ,  may  I  fay  a  Miracle)  zealous  of 
being  the  Author  and  Inftrument  of  fo  glori- 


alfbj  that  he  carried  over  a  large  Packet  of  j  ous  a  Work  :  And  that  which  we  rely  on 
Letters  from  Coleman  to  Father  Le  Chaife,  I  next  to  Providence,  and  the  Favour  of  my 
and  brought  Anfwers  from  that  Father,  and  I  Mafter  the  Duke,  is  the  mighty  M-nd  of  his 
the  Engltjh  Monks  at  Paris,  about  a  Plot  for  moft  Chr  ftian  Maj.ftv,  whoie  generous  Soul 
deftroying  the  King,  and  fubverting  the  Go-  I  inclines  him  to  great  Undertakings :  That 
vernment  and  the  Proteftant  Religion  :  That  j  they  were  a  little  unhappy  in  having  Mort- 
when  he  delivered  the  Letters  to  Mr  Cole-  j  fieur  koiigny  his  M  jt fly's  Minifter  at  the 
man,  at  his  Houfe  near  iVeftm  nfler-Abbey,  I  Engltjh  Gourd  (becaufe  he  was  a  Proteftant) : 
Harcourt  the  Jefuit  was  with  him;  and  the  ua;  he  been  a  Minifter  who  would  have 
Deponent  heard  Mr.  Coleman  fay,  If  he  had  taken  their  Cafe  to  Heart,  and  reprefented  it 
a  hundred  Lives,  and  a  Sea  of  Blood,  he  juitl-  to  his  moft  Chr. ftian  Maje"y,  he  did 
would  fpend  all  to  eftablifh  the  Church  of   not  doubt  but  he  wou  d  have  affifted  them 


Rom$  m  England;  and  if  there  were  an 
hundred  Heretical  Kings,  he  would  fee  them 
all  dtftroyed. 
ColcmanV  But  the  principal  Evidence  produced  againft 
Letters,  the  Prifbner,  were  the  Copies  of  fome  Letters 
found  in  his  Houfe,  which  he  acknowledged 
he  wrote  to  Father  Le  Chaife ,  and  the  Anfwer 
of  Father  Le  Chaife  to  the  firft  of  them. 

In  the  firft  Letter,  Coleman  informs  Le  Chaife 
of  the  Correfpondence  he  held  with  Father 
Ferryer,  the  French  King's  former  Confeflbr, 
by  Means  of  Sir  William  Throckmorton,  who 
belonged  to  an  Englifh  Troop  in  the  French 
King's  Service  ;  and  moves  Le  Chaife,  as  he 
had  formerly  done  his  PredecefTor,  to  prevail 
on  the  French  King  to  afford  them  Money 
and  Afliftance,  to  bring  about  the  Change  of 
Religion  in  England. 

In  anfwer  to  which,  Le  Chaife  tells  him, 
he  read  his  Letter  with  great  Satbfact.ionj 
and  fhould  be  very  glad,  on  his  Part,  to  affift 
in  feconding  his  g^od  Intentions. 

A  fecond  Letter  was  produced,  which  Mr. 
Crfeman  had  prepared  in  the  Name  of  the 
Duke  of  Tork,  his  Mafter,  and  was  intended 
for  Monf  Le  Chaife  ;  but  he  confefTed  before 
a  Committee  of  Lords,  he  prepared  it  with- 
out the  Duke's  Privity  ;  and  that,  when  he 
ihewed  it  the  Duke,  he  was  angry,  and  re- 
jected it.  In  this  he  acknowledges  the  French 
King's  Kindnefs  in  offering  his  Purfe  and 
Afliftance  againft  the  Defigns  of  the  Duke's 
Enemies ;  and  tells  that  Monarch,  He  has 
the  fame  Opinion  of  the  Parliament,  and  of 
the  Lord  Arlington,  he  had,  QviZ.)  That  they 
were  not  in  the  Intereft  of  the  King  his  Bro- 
ther, of  his  moft  Chriftian  Majefty,  or  of 
himfelf ;  and  that  it  was  neceflary  they  fhould 
make  ufe  of  their  joint  Credit  to  prevent 
their  ill  Defigns :  That  the  Lord  Arlington, 
and  feveral  more,  endeavoured,  by  a  thoufand 
Deceits,  to  break  the  good  Intelligence  that 
was  between  the  King  his  Brother,  his  moft 


Chriftian  Majefty,  and  himfelf,  and  to  abufej  the  Anvil  at  this  Juncture, 


with  fxh  a  Supply  of  Money,  as  would  Have 
put  their  mutual  Interefts  out  of  danger  ;  but, 
wanting  thole  Advantages,,  he  was  afraid  they 
fhould  iofe  Ground  the  next  Seffion,  rather 
than  gain  any. 

Mr.  Coleman,  in  his  Defence,  laid.  That  Mr.  Cok- 
notwithftanding  the  two  firft  Witnefles  pre-  m™'s  £*-. 
tended  flich  an  Acquaintance  and  Familiarity-'"1'*' 
with  him,  he  did  not  know  either  of  them  ; 
and  that  Oates,  when  he  was  before  the 
Council,  told  the  King,  he  never  faw  him 
(Mr.  Coleman')  before,  nor  could  fay  any  thing 
pofitively  againft  him  :  To  which  Oates  gate 
no  better  Anfwer,  than  that  he  could  not  fee 
•well  by  Candle-light ;  and  when  Mr.  Coleman 
appealed  to  Bedloe  himfelf,  -whether  he  bad 
ever  feen  him  in  his  Life,  Bedloe  anfwered,  He 
faw  him  in  the  Gallery  at  Somerfet-Houfe, 
tibhtti  he  came  from  a  Confult  there. 

As  to  the  letters,  wherein  he  defired  the 
French  King's  Afliftance  So  bring  about  an. 
Alteration  of  Religion,  He  fa  id,  it  evidently 
appeared  he  defired  no  other  Afliftance  than 
that  of  Money,  whereby  they  propofed  to 
obtain  Liberty  of  Conlcience,  and  fbme  bet- 
ter Terms  for  thofe  of  their  Perfuafion  ;  and 
that  it  was  natural  for  all  Men  to  endeavour 
to  promote  the  Religion  they  were  of,  which 
he  hoped  was  not  Treafbn,  if  they  did  not 
endeavour  to  introduce  it  by  Force. 

That  there  was  nothing  in  the  Letters  that 
intimated  any  Defign  againft  the  King's  Life 
or  Government,  with  which  he  was  charged  : 
On  the  contrary,  it  appeared,  that  his  Aim 
was  to  make  both  his  Majefty  and  the  Duke 
as  great  as  poflible  -,  and  that  he  propofed  a 
ftrict  Alliance  with  France  for  that  very  End  : 
it  could  not  therefore  be  faid,  that  his  Cor- 
refpondence with  Le  Chaife  tended  to  the 
Death  or  Deftruction  of  the  King.  Befides, 
It  was  now  four  Years  fince  thefe  Letters  were 
written,  and  could  not  be  brought  as  Evi- 
dence of  a  Plot  that  was  pretended  to  be  upon 
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1678  Mr.  Coleman  having  ended  his  Defence,  the 

3oCa,n  Lord  Chief  Juftice  fummed  up  the  Evidence, 
W^Court  ancl  t0'^  tne  Jury>  That  it  was  plain  from 
direB  the   Mr.  Coleman's  Letters,  he  intended  to  bring 


Jury. 


H'  is  c»n- 

vifted- 


in  the  Roman  Catholick,  and  to  fubvert  the 
Proteftant  Religion ;  and  byConfequence  they 
intended  to  kill  the  King,  as  the  likelieft 
Means  to  effect,  their  Defign  :  That  his  Let- 
ters plainly  convicted  him  of  endeavouring 
to  bring  in  Popery  by  a  foreign  Power  :  And 
though  he  pretended  they  defigned  to  intro- 
duce their  Religion  by  procuring  Liberty  of 
Confcience,  he  knew  this  was  very  unlikely 
to  produce  that  Effect ;  for,  though  fbme  had 
fo  little  Wit  as  to  turn  Fanaticks,  very  few, 
when  they  were  left  to  themfelves,  would 
turn  Papifts :  That  Mr.  Coleman,  indeed,  was 
bred  a  Proteftant,  his  Father  a  Clergyman 
of  Suffolk  ,  and  for  him  to  turn  Papift,  being 
a  Man  of  Parts,  he  looked  upon  this  Circum- 
flance  to  be  an  Argument  againft  him  :  He 
believed  he  muft  be  moved  by  fbme  By-Ends 
and  Secular  Motives ;  his  Penfion  was  his 
Confcience,  and  his  Secretary's  Place  probably 
the  Bait  j  and  inveighed  bitterly  againft  the 
bloody  Principles  of  thofe  of  the  Prifoner's 
Religion  3  but  barely  repeated  the  Evidence 
that  had  been  given  by  Oates  and  Bedloe, 
giving  little  Credit  to  it  probably. 

The  Jury  being  withdrawn^   after  a  very 


fhortRecefs,  brought  thePrifbner  in  Guilty  3 

and  the  next  Day  he  was  brought  to  the  Bar 

to  receive  Sentence  j    when  the  Lord  Chief 

she  tyed  Juftice  made  a  Speech,    and  told   him,    he 

ej  'c^imf  would   not   have  him  go  out  of  the  World 

Wuftirc,  <    un  \  r  a  Miftake,  and  think  himfelf  innocent 

for  waiving  the  Teftimony  of  the  two  Wit- 

im      en-  _.  »  r  i_-  -r 

ttnce.        nefles :  It  was  apparent  from  his  own  Letters, 
he  was  guilty  of  contriving  and  confpiring 
the  Deftruction    of  the  Proteftant  Religion, 
and    to   bring   in   Popery    by  the   Aid   and 
Affiftance  of  a  Foreign  .tower:  That  he  who 
fubverted   the  Proteftant  Religion   here,    by 
Confequence  brought  in  a  Foreign  Authority, 
and  did  an  Act  in  Derogation   of  the  Crown, 
and  in  Diminution  of  the  King's  Supremacy, 
and  endeavoured  to  bring  us  under  a  Foreign 
Dominion  (the  Pope).    And  though  he  might 
intend  to  bring  in  Popery  by  procuring  a 
DifTolution  of  the  Parliament,    and  obtaining 
Liberty   of  Confcience,    and  fuch  innocent 
Means,   it   was  greatly  to   be   feared   other 
Methods  would  have  been  taken  (at  leaft  by 
his  Confederates)  if  thofe  had  failed  ;  and  he 
that  enters  upon  an  unlawful  Act,  is  guilty  of 
all  the  Confequences  that  attended  it,  though 
he  did  not  defign  them.     Then  he  exhorted 
him  to  repent,  and  difcover  the  whole  Plot, 
and  not  be  deluded  with  vain  Hopes  of  having 
his  Sentence  refpited  :  They  might  flatter  him, 
to  flop  his  Mouth,  'till  they  had  flopped  his 
Breath,  and  he  doubted  he  would  find  that 
to  be  the  Event.    He  bid  him  again  not  be 
deceived  with  the  Expectation  of  a  Pardon  • 
for  the  Nation  was,  at  that  Time,  in  fuch  Dif- 
order,  and  the  People  fb  alarmed  with  fecret 
Godfrey    Murders,  or  daily  Outrages,  that  though  the 
ia'd  t0  je  King,  who  was  merciful  to  a  Fault,   fhould 
Zblut^this  ^e  Jnclined  that  way,  he  verily  believed  both 
<hm.       Houfes  of  Parliament 


could  lave  bim ;  he  muft  furely  die,   and  that    l678- 
fuddenly.     After  which,    he  was  fentenced  to  3oCal" ir- 
die  the  Death  of  a  Traitor.  o2Qfd 

Mr.  Coleman  thanked  his  Lordfhip  for  his  His  Speech 
charitable  Advice  :    He  acknowledged,  Con- *» *&«  cc~ 
feflion   was  extremely  neceffary  to  a  dying  ca£m' 
Man  ;   but   the  Confefflon  he  fuppofed   his 
Lordfhip  meant,   was  of  the  Crimes  he  was 
condemned  for  ,    namely,   A  malicious  con- 
triving the  DeftruSiiai  of  the  King  and  Go- 
vernment :   But  he  renounced  all  the  Mercy 
God  could  fhew  him,   if  he  had  not  already 
difcovered  all  he  knew  :  That  he  never  made, 
or  received,  or  ever  heard  of,  any  Fropofition 
towards  invading  the  King's  Life,  his  Crown  or 
Dignity  ; '  or  to  make  any  Invafion  or  Diftur- 
bance  to  introduce  any  new  Government,   or 
to  bring  in  Popery  by  Violence  or  Force  : 
That  it  was  poffible  he  might  be  miftaken 
in  his  Opinion,    that  Popery   would  come  in 
with  Liberty  of  Confcience ,    but  that   he 
thought  Chnftians  ought  to  wifh  all  People 
of  the  Religion  they  profefs  themfelves,  if  they 
were  in  earneft  :    1  hat  he  fhould  not  now 
difpute  the   evil    Principles   with   which  his 
Lordfhip  charged  thofe   of    the   Church   of 
Rome  -3  but  if  he  thought  them  guilty  of  fuch 
Things,    he  fhould  not  be  of  them  :   Ar»d  as 
to  his  endeavouring  to  bring  in  the  Religion 
of  the  Church   of  Rome   by   the  Aid  and 
Affiftance  of  the  King  of  France,    he  never 
intended  or  meant  by  that  Aid  and  Afliftance, 
any  Force  in  the  World,   but  fuch  Aids  and 
Affiftavices  as  might  procure  them  Liberty  of 
Confcience. 

The  Prifcner  was  executed  af.Zylurn  the 


tween  that  and 


would   interpofe   be 
him:   There  was  nothing 


third  of  December  following,   and  died  pfo- 
feffing  his  Innocence  to  the  laft. 

As  to  the  Evidence  of  Oates  and  Bedloe  Remark* 
againft  Mr.  Coleman,    it  appeared  highly  im- on  Cole- 
probable  at  that  time  5  but,  fince  the  Con-  [Ea?  j 
viction  of  Oates  of  Perjury,  by  fuch  Numbers 
of  WitnefTes,  muft  be  looked  upon  as  a  no- 
torious Forgery,  to  fupport  the  Credit  of  the 
pretended  Popifh  i  lot. 

The  fble  Queftion  is  therefore,    Whether 
Coleman's  Letters  contained  High-Treafbn  in 
them  ?    There   is  no  doubt  but  he  had  at- 
tempted to  introduce  Popery  ;    but  then  it  as 
evidently  appears  that  he  intended  to  do  it 
by   promoting  a   ftrict  Union    between   the 
King  of  England,   the  Duke  of  To  k,  and  the 
French  King  :    There  is  not  any  thing  that 
looks  like  a  Defign  of  depofing  his  Majefty, 
or  of  putting  a  Force  upon  him  :   Fie  hoped 
by  Money,  and  the  Influence  of  the  Courts 
of  Great  Britain  and  France,  to  get  the  Par- 
liament to  confent  to  a  Toleration,  or  Liberty 
of  Confcience  in  that  Reign  ,    and   in   the 
Reign,  of  his  Mafter  the  SuccefTor,    he  cer- 
tainly hoped  the  Reman  Catholick  Religion 
would  be  re-eftablifhed  :    But  both  in   the 
Lord  Strafford's  Cafe,  and  Lifhop  Laud's,  an 
Endeavour  to  alter  Religion  or  Government 
(with  which  they   were  charged)   by   any 
other  Means  than  by  Force,  was  held  not  to 
be  Treafbn  ;    though  here,  the  Lord  Chief 
Juftice  feems  to  maintain,    that  a  bare  En- 
deavour to  change  the  Religion  or  Govern- 
ment of  this  Realm,  by  any  Means  whatever 

_  was 
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1678.    Was  Treafbn.      It  muft  be  admitted,   that 
3oCac  II.  j^r  Qoiejnan's  Correfpondence  with  the  Court 
w">v'"w  of  France^  was  highly  Criminal,   if  it  tended 
only  to  corrupt  the  Members  of  the  Com- 
mons by  French  Money :    But  mould  all  Peo- 
ple be  deemed  guilty  of  High-Treafbn  who 


endeavour  to  procure  a  Repeal,  or  Altera-    l678- 
tion  of   our  Laws    by  an   undue   Influence  3oCar-  li- 
on the  Members  of  Parliament,   we  mould  ^^"^ 
involve  a  great  many  in  the  Guilt  of  Trea- 
fbn, that  do  not  think  themfelves  in  Danger 
of  it. 


-ocS  n.  The  Trials  of  William  Ireland,   Thomas  30S1. 
Pickering,    John  Grove,    Thomas   White,v/vn' 
alias  Whitebread,    and  John  Fenwicke,   for 
High-Treafon,    at  the  Old-Baily,    London,    the 
17th  of  December,  1678.    30  Car.  II. 


trials  of 

Ireland, 

&>c. 


ttheCharge  'T*  H  E  Indictment  charged  the  Prifoners 
JL  with  compafling  and  imagining  the  Death 
of  the  King  :  The  Overt- Ads  laid  to  prove 
which,  were  their  affembling  on  the  24th  of 
April  then  laft  paft,  in  the  Parifli  of  St.  Giles's 
in  the  Fields,  in  the  County  of  Middle/ex, 
and  there  confulting  and  agreeing  to  put  the 
King  to  Death,  to  alter  the  Eftablilhed  Reli- 
gion, and  introduce  Popery  :  Their  agreeing 
that  Pickering  and  Grove,  two  of  the  Pri- 
foners, mould  kill  the  King  ;  and  that  White, 
Pickering,  Grove,  and  the  reft  of  their  Ac- 
complices, fhou'd  fay  a  certain  Number  of 
Malies  for  the  Soul  of  Pickering,  and  pay 
Grove  a  Sum  of  Money  ;  and  plighting  their 
Faith  to  each  other  not  to  divulge  the  faid 
Treafbns :  Pickering  and  Grove's  providing 
Arms,  and  lying  in  wait  at  feveral  Times  and 
Places  to  murder  the  King  ;  and  the  Confpi- 
rators  employing  four  other  Perfbns  unknown, 
to  murder  the  King  at  Windfor. 

The  Prifoners  making  no  Challenges  to  the 
Jurors,  the  firft  Twelve  in  the  Pannel  were 
fworn,  and  charged  with  them  ;  after  which 
the  Evidence  was  given. 
Oates'i  And  firft,  tfittti  Oates  depofed,  That  in 
Evidence.  December  laft,  the  Prifbner  Whitehead  was 
appointed  Provincial  of  the  Jefuits  by  their 
General  at  Rome  ;  and  that  Whitehead,  being 
afterwards  at  London,  fummoned  feveral  Je- 
fuits to  appear  at  a  Confutation  there  on  the 
24th  of  April  laft  j  and  that  upon  this  Sum- 
mons nine  Jefuits  went  from  St.  Omers  to 
London  ;  among  whom  were,  the  Rector  of 
Liege,  Sir  Thomas  Prefton,  Marfh  Rector  of 
Ghent,  Williams  Rector  of  Wotton,  Sir  John 
Warner,  and  the  Deponent  (Gates) ;  and  that 
accordingly  they  appeared  at  the  White-Horfe 
in  the  Strand,  where  the  Confult  began  on 
the  faid  24th  of  April;  but  they  divided  them- 
felves, and  had  Meetings  in  feveral  other  Places 
afterwards,  at  fbme  of  which  a  Resolution 
was  figned,  That  Pickering  and  Grove  Jhould 
ferfevere  in  their  Attempts  to  kill  the  King ; 
and  that  Grove  Jhould  have  1500 1.  and 
Pickering  30,000  Majfes  faid,  as  a  Reward 
for  that  Service:  And  that  he  faw  White- 
bread,  Ireland,  and  Fenwicke,  and  about  forty 
more,  fign  this  Refblve :  That  fbon  after 
the  Confult,  the  Deponent  went  over  to 
■jSt.  Qmersi  and  in  May  was  followed  thither 


by  Whitehead,  who  ordered  him  (Oates)  to 
return  to  England  and  kill  Dr.  Tongue,  who 
had  tranflated  The  Jefuits  Morals  :  That  ac- 
cordingly he  came  to  London  about  the  mid- 
dle of  June ;  and  fome  Days  after,  Afoby 
came  thither  after  him  from  St.  Omers,  and 
brought  Inftructions  from  Whitebread.  Firft, 
That  10,000  /.  fhould  be  offered  Sir  George 
Wakeman  to  poifbn  the  King.  Secondly,  That 
the  Bifttop  of  Hereford  and  Dr.  StiVingfleet 
mould  be  murdered :  And  Thirdly,  That 
Pickering  and  Grove  mould  go  on  with  the 
Defign  of  murdering  his  Majefty.  That  in 
Augitfi  following  there  was  a  Confult  of  the 
Jefuits  and  Benedictins  at  Wild-boa fe,  where 
was  prefent  Fenwicke  the  Prifbner,  and  one 
Harcourt ;  and  four  Ruffians  being  fent  to 
Windfor  to  kill  the  King,  they  fent  fourfcore 
Pounds  to  them  the  next  Day,  and  Coleman 
gave  the  Meffenger  a  Guinea  to  make  Hafte. 

That  the  fame  Month  of  Auguft,  White- 
bread  fent  further  Inftructions  to  Harcourt, 
Rector  of  London,  to  foment  a  Rebellion 
among  the  Malcontents  in  Scotland,  and* 
directed  him  to  fend  fbme  to  preach  among 
the  Presbyterians  in  their  Field  Conventicles, 
and  infinuate  the  Danger  they  were  in  from 
Epifcopal  Tyranny. 

That  in  the  Months  of  May  and  June,  he 
faw  Pickering  and  Grove  waiting  in  St.  James's 
Park,  with  their  fcrewed  i  iftols,  to  kill  the 
King  ;  That  in  March  before,  Picke,  ing  fol- 
lowed the  King,  and  had  a  fair  Opportunity 
of  killing  him  ;  but  durft  not  fire,  becaufe  hfs 
Flint  was  loofe  ;  for  which  he  did  Penance, 
having  thirty  Lames  given  him  by  way  of 
Difcipline. 

That  Bedingfield  writing  Whitehead  Word 
that  the  Deponent  (Gates')  had  difcovered 
their  Plot  in  September  laft,  Whitebread  beat 
and  reviled  the  Deponent  for  it  at  his  Cham- 
ber, and  commanded  him  to  go  beyond  Sea  ; 
and  he  was  afraid  of  fbmething  worfe,  for 
they  aflaulted  him  in  his  own  Lodgings. 

That  Whitebread  had  an  Authority  to  grant 
Military  Commiflions,  and  actually  ifTued 
fbme  hundreds  •,  particularly,  that  he  fealed 
one  for  Sir  John  Gage,  of  Suffex,  which  the 
Deponent  delivered  himfelf  -3  but  that  the 
Commiflions  to  the  General  Officers  were 
figned  by  Joannes  Paitlus  de  Oliva}  General 
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of  the  Jefuits  :  And  the  Deponent  clofed  his 
Evidence  with  a  Declaration, That  he  (Gates') 
always  gave  it  as  his  Judgment,  that  it  was 
fafer  to  poifbn  the  King,  than  to  piftol  or 
ftab  him.  It  being  demanded  of  Oates,  if  he 
could  produce  any  two  Witnefles  that  {aw 
him  at  London  in  April,  when  he  pretended 
the  fjrft  Confult  was  held  ?  He  anfwered,  he 
Jay  at  Groves's  Houfe,  but  did  not  bring  one 
Witnefs  to  prove  it  ;  and  the  Maid  of  the 
Houfe  depofed  he  never  Jay  there. 

Bed/oe  depofed,  That  he  was  formerly  a 
Lieutenant  in  Flanders  ;  but  of  late  employed 
by  the  Society  of  Jefuits,  and  the  Engliflo 
Monks  at  Paris,  in  carrying  Letters  to  and 
from  England,  France,  Spain,  and  Flanders  ; 
and  that  he  was  employed  by  Harcourt  and 
Coleman  to  communicate  the  Letters  he  brought 
over  to  the  Popifh  Party  in  England  :  That 
in  the  beginning  of  Auguft  there  was  a  clofe 
Confult  at  Harcourfs  Chamber,  where  he 
underflood  by  one  Pritchard,  There  was 
a  L  efign  to  kill  the  King  ;  and  that,  Grove 
and  Pickering  having  failed,  four  Ruffians 
were  hired  to  kill  the  King  at  Wind  for. 

That  the  latter  End  of  Auguft  he  QBedloe") 
was  at  Harcour.'s  Chamber  with  Ireland, 
Pickering,  Grove,  Harcourt,  Pnichard,  and 
Vugartbyi  And  it  wasrefolved,  that  fince  the 
Ruffians  had  been  difappointed,  Pickering  and 
Grove  fhould  go  on,  and  Ccnyers  fhould  be 
jo'ned  with  them,  and  thev  fhould  aflafiinate 
the  King  in  hisMorning- Walks  at  New-market. 
That  Grove  faid,  If  they  could  not  do  it 
privately,  they  would  openly  ;  and  that  thofe 
that  fell,  would  have  the  Glory  of  dying  in 
a   good  Caufe  ;   and  both  Oates  and   Bedke 

»  depofed,  That  the  Duke  of  Ormonde  was  to 

have   been  aflafTinated,    and  an  Infurrection 
raiii.  d  in  Ireland  at  the  fame  time. 
«7Tp  Prifi-      The  Jeluits,  in  their  Defence,    denied  the 
b*-  whole  Charge  ;  they  did  acknowledge,  indeed, 
that  Oaus  was  of  their  Society,  and  that  being 
very  poor,  they  often  lent  him  Money  ;    but 
as  for  the  ;  o  fultation  at  tlie  White-Horfe  in 
April,  at  London,  they  faid  they  could  prove 
by  many  Witnefles,  if  they  had  been  permit- 
ted to  lend  for  them,   that  Oates  was  at  that 
time  at  St.  Ome>s  :  And  Ireland  actually  pro- 
duced feveral  Witneffes  to  prove  that  he  was 
in  Staffordshire  in  Auguft,  when  Oates  made ' 
Oath  he  was  at  a  treaibnable  Confult  in  Lon- 
don :    But  the  Prifoners  lamented  they  had 
not  been  allowed  Pen,  Ink,    or  Paper  ;   or 
any  Opportunity  of  fummoning  the  reft  of 
their  Witneffes,    which  the  Court   did   not 
feem  to  regard  ;    though  Ireland  urged  by 
way  of  Merit,  that  he  had  an  Uncle  killed 
in  the  King  s  Service  ;    and  that  the  Pendrels 
and  Giffords,    who  were  fb  inftrumental   in 
faving  the  King's  Life   after   the  Battle   of 
Worcefter,    were    his    near   Relations ;    and 


fei.e 


Pickering  faid,  his  Father  was  killed  in  the 
King's  Service. 

<n>p  Chief 

Juftke's    Jury,  feems  to  admit,  that  Ireland  was  not  in 
uthf'-T  London  in  ^vStfft<  when  Oates  and  Bedloe  had 

J    J  fworn  he  vans  rhprp    at  n    trpalrmaVilp  fnnfiilr  • 


thought  it  impoffible  for  any  Men  to  feign 
fuch  a  Story  as  the  King's  Witnefles  had  told, 
or  for  any  one  to  disbelieve  it  whert  it  was 
told  :  Nor  was  it  difficult,  he  faid,  to  believe 
that  thefe  Priefts,  who  had  debauched  Men's 
Underflandings,  overturned  all  Morals,   and 
deftroyed   all  Divinity,    were  engaged   in  a 
Defign  to  murder  the  King  ;  whole  Humility 
was  fuch,  that  they  trod  upon  the  Necks  of 
Emperors  -3    their  Charity  fuch,    as    to  kill 
Princes  -3   and  their  Vow  of  Poverty  fuch,   as 
to  covet  Kingdoms :  That  they  had  rendered 
all  Converfe   with  them  impracticable,    for 
they  knew   no  Sin   but  what  might  be  in- 
dulged j   no  Offence  too  big  for  a  Pardon  , 
and  the  blackeft  often  accounted  meritorious; 
and  if  Sacraments  could  not  oind  them,    no 
Obligations  or  Covenants  between  Man  and 
Man  could,  with  a  great  deal  more  to  the  fame 
furpofe  j    concluding,  that  the  Matter  was 
as  plain  and  notorious  as  could  be,    That  there 
was  an  Intention  to  bring  in  iopery  by  a 
cruel  and   bloody   Way  ;    and  he  thought 
Mr.  Oates  rather  juftified  by  the  Teftimony 
offered  againft  hm,    than  difcredited :    Butyyhite- 
obferving  that   there   was  but  one   Witnefs  bread  and 
againft  WhitebnacL  and  Fenwicke,  he  difcharged  Fenwick 
the  Jury  of  them,  and  dire&ed  them  only  to^^her 
bring  in  a  Verdict  in  relation  to  the  other  ^rial 
three  Frifbners,   whom  they  found  Guilty  qj,e  other 
upon  a  very  little  Confideration  -y   and  after-  three  con- 
wards  Sentence  was  paffed  on  them  as  Traitors viiied  > 
by  the  Recorder  Jeffries  ;    who  was  no  lefs  and  een- 
fevere  in  his  Reflections  on  them  in  the  Speech  demned ; 
he   made   when   he  pronounced   Judgment, 
than  the  Chief  Juftice  had  been  ;    and  among 
others.,  ufed  th;s  Expreffion,  tfhat  the  Priftners 
Defign  was  fo  horrid,  that  nothing  but  a  Ccn~ 
clave  of  Devils  in  Hell,   or  a  College  of  fuch 
Jefhits    as   theirs    upon  Earthy    could  have 
thought  of  it. 

But,   however  the  Evidence  might  be  be- 
lieved by  the  Court  and  Jury,  the  King  feems 
to  have  fufpe&ed  the  Truth  of  it  j    for  he 
fufpended   the  Execution  of  the   three  con- hut  ve- 
demned  Jefuits,  'till  the  Houfe  of  'Commons  pieved 
ordered  the  Recorder  to  attend  them,    and  T""Z.  ^im 
demanded  why  he  had  not  iffued  his  Warrant t0    im' 
for  their  Executions  ?    To  wh'ch  he  anfwered, 
he  had  not  yet  received  any  Orders  concern- 
ing them  from  the  King :    And  they  were 
afterwards  reprieved  till  the  24th  cf  January, 
when  Ireland  and  Grove  fuffered  ;  but  Picker-  md  ext. 
ing  was  reprieved  from  Time  to  Time,    'till  cuted  at 
the  ninth  of  May  following,  when  he  alio  was  la§> 
executed.     The  King  feemed  enclined  to  have 
pardoned  them,    if  the  Parliament  had  not  at  the  In- 
infifted  on  their  Execution ;  and  fome  Courtiers  fiance  of 
reprefented,  that,  as  they  were  condemned  by  the  Par~ 
due  Courfe   of  Law,    it  might   hazard   theliame"*' 
Peace  of  the  Nation,  if  the  King  fhould  par- 
don them,  when  the  People  were  fb  generally 
perfuaded  of  their  Guilt :  But,  whatever  other 


People  might  think  of  them,  they  died  pro- 
The  Chief  Juftice,    in  his  Directions  to  the  |  feffing  their  Innocence  to  the  Jaft. 

The  People  were  fb  alarmed  at  this  pre-  Remarh 
tended  Difcovery   of  a  Popifh  Plot,   being on  **«*"- 
made  to  believe,  that  a  general  Maffacre  was*an"{  g^Ci 
intended,  of  all  fuch  Proteftants  as  refufed  to' 
be  reconciled  to  Rome,  that  almoft  any  Evi- 
dence was  fufficient,  at  that  Time  of  Day,  to 
Pppp  convict 


fworn  he  was  there  at  a  treafbnable  Confult  _ 
but  tells  the  Jury,  though  the  Witneffes  were 
miftaken  in  Point  of  Time,  their  Evidence 
might  be  true  in  the  main  ;  adding,  That  he 
No.  11. 
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l6"8-  convict  a  Papift  ;  and  nothing  was  thought  a 
^°^L~7  Hardfhip  on  thole  who  were  acculed  of  the 
Plot :  The  denying  them  all  Opportunities  of 
making  their  Defence,  or  of  fummoning  their 
WitneiTes,  was  now  held  extremely  equitable 
by  our  Whig  Patriots ;  and  the  People  were 
almoft  worked  up  into  an  Opinion,  that  it 
was  lawful  to  knock  any  one  on  the  Head,  that 
was  called  a  Papift :  The  infamous  Characters 
of  the  principal  WitneiTes,  Oates  and  Bedloe, 
were  not  fuffered  to  be  touched  upon  :  And 
though  Oates  himielf  declared  he  had  turned 
Jefuit,  and  taken  Oaths  and  Sacraments  with- 
out Number,  only  to  betray  his  Brethren, 
yet  was  his  Teftimony  looked  upon  as  unques- 
tionable j  nay,  the  proving  one  of  the  Prifo- 


ners  to  be  in  another  Place,  when  Oates  and  **'? 
Bedloe  fwore  he  was  in  London,  was  very  little  3oCar- 
regarded  :  And  fo  artfully  did  Lord  Shaftes- 
bury, and  his  Whig  Brethren,  manage  this  pre- 
tended Difcovery,  that  even  a  Majority  of 
the  Parliament  and  the  Tories  believed  it,  till 
they  found  it  loaded  with  fo  many  improba- 
ble Circumftances,  that  the  Forgery  became 
too  grols  to  be  fwallowed  any  longer  :  Even 
the  Chief  Juftice  and  the  Recorder  Jefri'S, 
who  tried  them,  feemed  at  that  Time  r  ->  be 
fully  Satisfied, and  toapplaud  the  Verdict  given 
againft  the  three  Jefuits  j  though  they  lived 
to  alter  their  Minds,  and  (hew  their  Detefta- 
tion  of  the  numerous  Perjuries  that  thole  un- 
happy Men  were  condemned  upon. 


soSi.The  Impeachment  of  Thomas  Earl  of  Danby,30S. 
%^y     Lord  High  Treafurer  of  England,  for  High-Trea- 


Dan  by  s 
Impeach- 
ment. 


w^V**' 


fon,    and  other  High  Crimes  and  Mi/demeanors, 
the  23d  of  Deeemfrer,  1678.    30  Car.  II. 


The  'tenor  *"Tp  H  E  Articles,  which  were  carried  up  by 
6f  '*•  J     Sir  Henry  Cap  el,   Brother  to  the  Earl  of 

Effex,  on  the  fa;d  23d  of  December,  charged 
him  with  traitoroufly  afluming  Regal  Power, 
in  treating  of  1  eace  and  War,  and  giving  In- 
ftru&ions  to  Ambafladors  abroad,  without 
communicating  the  lame  to  the  Secretaries  of 
State,  or  the  council  :  1  hat  in  order  to  fub- 
vert  the  Conftirution,  and  inttoduce  Arbitrary 
Power,  he  procured  an  Army  to  be  railed ; 
and  continued  it,  contrary  to  an  Ad  of  Par- 
liament for  disbanding  it :  That  he  nego- 
tiated a  Peace  with  the  French  King  upon 
difadvantageous  Terms,  and  endeavoured  to 
procure  a  Sum  of  Money  of  his  moft  Chriftian 
Majeftv  for  confenting  to  it :  That  he  was 
Popifhly  affected,  endeavoured  to  ftifle  the 
Plot,  and  dilcountenanced  the  WitneiTes: 
That  he  had  wafted  the  Public^  Treafure, 
and  procured  Grants  to  himfelf  of  the  Re- 
Venues  of  the  Crown. 

The  Commons  therefore  prayed  that  the 
Earl  might  be  put  to  anfwer,  and  brought 
to  Trial,  and  Judgment  thereupon  ;  and 
that  he  might  be  leq  icftred  from  Parliament, 
and  forthwith  committed  to  fafe  Cuftody. 
qhe  Earl's  Upon  reading  the  Articles  in  the  Houfe  of 
Defence.  Peers,  the  Earl  made  a  Speech  in  his  De- 
fence ;  wherein  he  obferved,  That,  as  to  his 
afluming  Regal  Power,  he  had  never  trans- 
acted any  thing  of  Moment,  for  which  he 
had  not  his  Majefty  Js  fpecial  Command  : 
That  the  Army  was  no  more  railed  by  him, 
than  by  every  Lord  in  that  Houfe  :  That  he 
had  been  fo  far  from  concealing  the  Plot, 
that  it  had  been  owned  at  the  Bar  of  the 
Houfe  of  Commons,  the  WitneiTes  had  re- 
ceived all  manner  of  Encouragement  and  Dif- 
patch  from  him  ;  and  that,  if  he  had  not 
feized  Coleman  s  Papers,  none  of  them  had 
appeared  ;  and  they  had  wanted  the  moft 
material  Evidence  of  the  Plot ;  That,  as  to  his 


being  Popimly  affected,  fbrtie  of  thole  who 
voted  the  Impeachment,  had  acknowledged 
the  Falfity  of  that  Al  egat'on  :  And  as  to 
wafting  the  Publick  1  reafure,  he  knew  of 
none  in  his  Time  to  wafte  ;  all  the  Money 
that  had  been  given  had  fallen  Thort;  and 
the  King  had  laid  out  more  than  he  had  re- 
ceived, in  building  Ships,  or  paying  off  the 
Debts  that  had  been  flopped  in  the  Exchequer 
before  his  Time ;  inlbmuch,  that  h;s  Conduct 
would  appear  rather  meritorious  than  crimi- 
.nal.  And  laftly,  that  his  Gains  were  not 
what  they  had  been  reprelented :  They  might 
rather  arraign  his  Prudence,  in  not  having 
done  for  his  Family  what  he  juftly  ought  z> 
And  if  his  Obedience  to  the  King  was  not 
his  Crime,  he  thought  nothing  elle  would 
affect  him  which  the  Articles  contained.  That 
if  he  had  been  either  a  Papift,  or  a  Friend 
to  the  French,  he  had  not  been  now  acculed  : 
He  had  Reafon  to  believe  the  principal  In- 
former, Mr.  Montague,  had  been  affifted 
with  French  Advice  in  this  Accufation :  That 
no  Man  could  vindicate  him  more  than  Mon- 
tague, who  had  Ihewn  how  great  an  Enemy 
he  (the  Earl)  was  to  France,  under  his  Hand  ; 
and  how  much  he  might  have  had  to  have 
been  otherwife  j  and  what  Montague  might 
have  had  for  getting  him  to  rake  it :  That 
Montague  knew  it  would  appear  under  his 
Hand,  that  the  greateft  Invitations  to  his 
Majefty  to  take  Money  of  France,  were  made 
by  himfelf;  and  that,  if  his  Majefty  would 
have  been  tempted  for  Mone>,  he  might 
have  Ibid  Towns  there  for  as  much  as  if  they 
had  been  his  own ;  but  that  he  always  fcorned 
to  yield  the  meaneft  Village,  that  was  not 
agreed  to  by  the  Spaniard  and  Hollander  j 
concluding,  That  ever  fince  he  had  the  Ho- 
nour to  ferve  his  Majefty,  he  had  delivered 
it  as  his  conftant  Opinion,  That  France  was 
the  worft  Intereft  he  could  embrace  ;  they 
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5Tfo  £<»r/ 
remains  at 
Liberty>af- 
ut  the 
Charge  ex- 
hibited. 


Ihe  next 
Houje    of 
Commons 
defire  he 
may    be 
committed. 


He  with- 
draws. 


'An  Ad- 
drefs  for 
apprehend- 
ing him . 


He  gets  a 
Pardon  ; 


*nd  pleads 
if. 


Were  the  Nation  in  the  World  from  whom 
he  ought  to  apprehend  the  greateft  Danger  ; 
and  who  had  both  his  Perfon  and  Govern- 
ment under  the  laft  degree  of  Contempt. 

Whether  the  Lords  were  fatisfied  of  the 
Earl's  Innocencej  or  were  influenced  by  the 
Court,  they  did  not  think  fit  to  order  him 
into  Cuftody  5  and  the  30th  of  the  lame 
Month  the  King  prorogued  the  Parliament, 
and  on  the  12th  of  January  diffolved  it, 
calling  another  to  meet  the  6th  of  March 
following. 

On  thurfday,  March  the  20th,  the  new 
Houle  of  Commons  refblved,  Ncmine  centra- 
dicente,  to  fend  a  Meffage  to  the  Lords,  to 
remind  them  of  the  Impeachment  againft  the 
Earl  of  Danby,  and  to  defire  he  might  be 
forthwith  committed  to  fafe  Cuftody,  and 
appointed  a  Committee  to  draw  up  further 
Articles  againft  him ;  and  finding  the  Earl 
was  not  yet  taken  into  Cuftody,  they  lent 
another  Meffage  to  the  Lords  the  zid  of 
March,  of  the  feme  Tenor  as  the  former  : 
And  on  the  25th  of  March,  1 6  79,  received 
a  Meflage  from  the  Lords,  that  they  had 
lent  to  apprehend  the  Earl  of  Danby,  both  to 
his  Houle  in  Town,  and  at  iVimbietcn ;  and 
that  the  Ufher  of  the  Black  Rod  had  returned, 
that  he  could  not  be  found.  Whereupon 
the  Commons,  on  the  4th  of  April,  1679, 
Refblved,  That  his  Majefty  be  addreffed  to 
ilfue  his  Proclamation  to  apprehend  the  Earl 
of  Danby,  with  the  ufual  Penalties  on  fuch  as 
fhould  conceal  him  ;  and  that  the  Officers  of 
his  Majefty 's  Palaces  might  have  Orders  that 
he  fhould  not  be  harboured  in  any  of  them. 

In  the  mean  time,  the  Earl  having  obtain- 
ed the  King's  Pardon,  the  Commons  refblved 
to  addrefs  the  King,  and  reprefent  the  Ir- 
regularity and  Illegality  of  it  ;  and  the  dan- 
gerous Confequences  of  granting  Pardons  to 
Perlbns  impeached.  They  alfo  ordered  a  Bill 
of  Attainder  to  be  brought  in  againft  the 
Earl,  in  which,  after  feveral  Conferences, 
having  prevailed  with  the  Lords  to  agree  with 
them  in  it,  if  he  did  not  appe?.r,  the  Earl 
of  Danby  thought  fir  to  furrender  himfelf  on 
the  13th  of  April,  and  was  committed  to  the 
Stewer  ;  and  being  brought  before  the  Lords 
the  25th  of  the  fame  Month,  he  pleaded  his 
Pardon.  Whereupon  the  Lords  acquainted 
the  Commons,  that  they  had  appointed  Sa- 
turday, the  1  oth  of  May,  to  hear  the  Earl  of 
Danby  by  his  Couniel,  to  make  good  his 
Plea  j  but  the  Commons  prevented  its  being 
argued,  by  Refblving,  That  no  Commoner 
prefume  to  maintain  the  Validity  of  the  Pardon 
pleaded  by  the  Earl  of  Danby  :  And  that  the 
Pardon  pleaded  by  the  Earl  to  their  Im- 
peachment, was  illegal  and  void,  and  pro- 
ceeded to  demand  Judgment  of  the  Lords 
againft  him,  which  occafioned  a  Conference 
between  the  two  Houles,  on  the  26th  of 
May,  1679.  When  the  Commons  reminded 
their  Lordfhips,  that  upon  the  Impeachment 
of  the  Earl,  the  common  Juftice  of  iequeftring 
him  from  Parliament,  and  committing  him  to 
iafe  Cuftody,  was  denied  them,  of  which 
their  Lordfhips  had  been  fb  fenfible,  that 
they  had  fince  declared,  'that  upon  the  Im- 
peachment of  a  Veer  for  High-treafon  (where 


Articles  were  exhibited  againft  him)    he  ought    1^78. 
of  Right  to  be  ordered  to  withdraw,  and  then  Z>e5°^ar-  ir 
committed:  And  if  this  Juftice  had  been  done  'w/"v"Vi 
them,    he  had   not   had  an  Opportunity  of 
obtaining  that  illegal  iardon  which  he  had 
pleaded. 

They  laid  they  were  furpriled  when  they 
received  a  Meffage  from  their  Lordfhips,  the 
7th  of  May,  That  as  well  the  Lords  Spiritual 
as  Temporal,  had  ordered,  That  the  10th  of 
May,  inftant,  fhould  be  the  Day  for  hearing 
the  Earl  of  Danby  make  good  his  Plea  of 
Pardon  ;  and  that  their  Lordfhips  had  ad- 
dreffed his  Majefty  for  naming  a  Lord  High 
Steward. 

That  the  Commons  apprehended  the  ad- 
mitting the  Lords  Spiritual  to  exercife  Juris- 
diction in  thele  Cafes,  was  an  Alteration  of 
the  Judicature  of  Parliament  j  and  that  if  a 
Lord  High  Steward  was  necefTary  on  Im- 
peachments, fuch  Impeachments  might  be 
defeated,  by  fufpending  or  denying  a  Com- 
miffion  to  conftitute  a  High  Steward. 

That  the  Commons  having  communicated  The  Co?n- 
thcr  Vote,    'that  the  Lords  Spiritual  o:.ghtm^s^f* 
not  to  have  any  Vote  in  any  Proceeding  againft  ^Lr-lt"J 
the  five  Popijb  Lords  in  the  Tower,   to  their  ought  not 
Lordfhips  j    and    declared,    that   when    ihzt  to  fit  in  the 
Matter  fhould  be  fettled,  and  the  Methods  oi!'iou^.  m. 
Proceeding  adjufted,  the  Commons  would  then  cJZ"a 
be  ready  to  proceed  upon  the  Trial  of  the  Par- 
don of  the  Earl  of  Dauby  ;  their  Lordfhips, 
without  giving  the  Commons  any  fatisfacti.ry 
Anfwer,  lent  them  a  Meffage  on  »"he  2:d  of 
May,  That  the  Lords  Spiitual^  as  well  as  Tem- 
poral, had  ordered  the  27th  of  that  inftant  May 
for  the  Trial  of  the  faid  five  Lords ;  leaving 
them  to  conclude,   that  the  Lords  Spiritual 
have  a  Right  to  fit  and  vote,  'till  the  Court 
proceeds  to  the  Vote  of  Guilty,  or  Not  guilty  j 
and  confequently  that  they  might  be  allowed 
to  jndge  upon  the  Earl  of  Danbfs  Plea  of 
Pardon. 

'I  he  Commons  therefore  thought  them- 
felves  obliged  not  to  proceed  to  the  Trial  o£ 
the  five  Lords  on  the  2->th,  but  to  adhere  to 
their  laid  Vote  ;  for  which  they  alio  offered 
thefe  further  Realons  : 

1.  Eecaufe  their  Lordfhips  had  received 
the  Earl's  Plea  of  Pardon  with  a  Protefta- 
tion,  wherein  he  had  aipened  his  Majefty  by 
falfe  Suggeftions,  as  though  his  Majefty  had 
commanded,  or  countenanced  the  Crimes  he 
flood  charged  with. 

2.  The  letting  up  a  Pardon  to  be  a  Bar  to  The  Com* 
an  Impeachment,  defeated  the  whole  Uie  and  rnom  der>3 
Effect  of  Impeachments  -,    and  therefore  the  *aParj?e°n 
Cafe  of  the  fad  Earl  (which  in  Confequencev,/e^rf  ;„ 
concerned   all   Impeachments)   ought   to   be  Bar  to  ait 
determined   before  that   of  the  five   Lords9  ImPtacb~ 
which  was  but  their  particular  Cafe. 

3.  Until  the  Commons  have  Right  done 
them  againft  this  Plea  of  Pardon,  they  fhould 
apprehend  that  the  Juftice  of  the  Kingdom 
would  be  defeated,  by  1  ardons  of  the  like 
Nature,   in   the  Cafe  of  the  five  Lords. 

4.  That  an  Impeachment  was  virtually  the 
Voice  of  the  whole  Kingdom  ;  and  it  would 
be  dangerous  if  the  whole  Nation  fhould  have 
Occafion  miniftred  to  them  to  be  apprehenfive 
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167 b'.  of  the  utmoft  Danger  from  the  Crown,  from 
30Car.II-  wnence  they  of  Right  expect  Protection. 
c/~v^  5.  That  Articles  were  firft  exhibited  againft 
the  faid  Ear!,  and  the  Trial  appointed  by 
their  Lordfhips  to  be  before  that  of  the  five 
Lords  i  but  their  Lordfhips,  having  fince  in- 
verted that  Order,  had  given  them  Caute  to 
doubt,  if  they  fhould  proceed  firft  to  the 
Trial  of  the  five  Lords,  not  only  that  Juftice 
would  be  obftructed  in  their  Cafe,  but  that 
they  mould  never  have  Right  done  them  in 
this  Plea  of  Pardon. 

<fke  Lords  The  Commons  Reafons  being  read  in  the 
inftjl,  the  Houte  of  Lords  the  21th,  and  their  Lordfhips 
Lords  Spi-  continuing  in  their  Refblution,  that  the  Lords 
Spirtual  ought  to  fit  and  vote  in  the  Houte, 
in  Matters,  previous  to  the  Trial  ;  neither  the 
Earl  of  Danby,  or  the  five  Pop;(h  Lords,  were 
previous  to  brought  to  their  Trials  at  this  Time ;  but  moft 
of  them  remained  1  rilbners  in  the  c/ower  ie- 
jn  Habe-veral  Years:  Whereupon  the  Earl  of Danby 
as  Corpus  brought  an  Habeas  Corp  s  in  Eafter  Term, 
brought  by  ,68i3  and  another  in  1682,  in  order  to  be 
ie  'admit  admitted  to  bail  by  the  Court  of  Kings- 
ted  to  bail.  Bench. 

The   Arguments  he  uted   to  induce   this 


ritual 
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His   Ar- 
guments 


Court  to  bail  him,  were,  1.  That  he  had 
been  both  accufed  and  committed,  without 
any  Oath  made  againft  him. 

1.  That  there  was  no  particular  Treafon 
mentioned  in  the  Articles ;  only  the'  Word 
traitoronfly  had  been  applied  to  Things  that 
were  not  Treafon,  if  they  had  been  true  j 
whereas  in  the  Impeachments  of  the  Popifh 
Lords,  they  were  charged  with  the  higheft 
Treafbns,  and  upon  Oaths  made  againft 
them. 

3.  That  when  a  Day  was  fet  by  the  Lords 
for  his  being  heard,  and  He  appeared,  his 
Council  were  threatned,  if  they  durft  fpeak  to 
the  Matter  of  Law. 

4.  That  he  had  his  Majefty's  Pardon,  and 
yet  the  Pardon  and  he  had  been  Prilbners  to- 
gether above  three  Years,  of  which  he 
thought  this  was  the  firft  Precedent  fince  the 
Conq  ieft. 

5  That  he  had  not  only  his  Majefty's  Par- 
don, but  his  Majefty's  Declaration  of  his  In- 
nocence, in  his  Speech  to  both  Houfes  of 
Parliament  -3  wherein  his  Majefty  alio  decla- 
red, that  he  would  give  him  his  Pardon  ten 
Times  over,  if  that  he  had  already  was  de- 
fect ve  either  in  Matter  or  Form. 

6.  That  he  had  been  Prifoner  above  forty 
Months,  without  any  Proiecution  for  the  great- 
eft  Part  of  that  Time,  which  was  another 
Reafbn  in  Law  for  bailing  of  him ;  for  that, 
inftead  of  a  Reftrant  ad  Cuftodiam,  he  had 
undergone  a  Punjfhment  greater  than  the 
Crimes  alledged  againft  him  could  have  de- 
ferved,  if  they  had  been  true  :  1  hat  his  Ma- 
jefty  had  alio  given  his  Directions  to  Mr.  At- 
torney, to  give  his  Content  to  his  being  bailed  ; 
and  he  faid,  there  was  hardly  a  Precedent  of 
a  King's  Prifoner,  and  at  the  King's  Suit,  re- 
futed to  be  bailed,  when  the  King's  Content 
had  been  obtained  for  it ;  And  the  Precedent 
•would  have  been  no  lefs  ftrange  and  new  a- 
gainft  the  King,  than  againft  himielf,  if  he 
was  not  permitted  to  be  bailed  under  fuch 


Circumftances  ;  and  that  it  muft  be  very  dan-  16-%. 
gerous  to  the  Subject,  and  a  plain  Failure  of  joCar.lT. 
Juftice,  if  he  could  be  fo  reftrained  of  his  s-/^s^~x^' 
Liberty,  that  he  might  not  be  baited  without 
the  Leave  of  the  Houfe  of  Lords.  He  took 
it  for  granted  there  would  have  been  no  Dif1 
pute  in  this  Matter,  but  for  a  Declaration  of 
the  Houte  of  Lords,  made  the  19th  of  March, 
1678  (-u/,2.)  'that  the  DiJfJittion  of  the  laft 
Parliament,  doth  not  alter  the  State  of  Im- 
peachments brought  tip  by  the  Commons  in  thai 
Parliament :  But,  had  the  Lords  actually  made 
an  Order  againft  bailing  him,  it  would  have 
been  illegal,  and  contrary  t?  Magna  Charta  j 
as  whatever  fubjected  a  Man  to  an  indefinite 
Imrrifbnment  was. 

That  it  had  been  admitted  in  the  worft  of 
Times,  even  during  the  Ufurpation,  that  an 
Order  of  Parliament  was  not  of  Force  after 
a  Diffolution  of  the  Parliament ;  and  he 
hoped  that  the  Liberty  of  the  Subject  was 
not  more  precarious  now  than  it  was  then : 
'1  hat  one  of  the  chief  Grounds  of  the  late 
War  between  the  King  and  Parliament,  was, 
That  an  Ordinance  of  Parliament  fhould  not 
be  held  equal  to  an  Act  of  Parliament,  and 
yet  thote  were  Orders  of  both  Houtes :  And 
here,  an  Order  of  one  Houte  was  held  equi- 
valent to  a  Law ;  and  that  againft  our  greateft 
and  moft  facred  Laws  of  Liberty,  which  had 
been  fb  often  confirmed. 

The  Earl  juftly  obterved  alfb,  that  the 
Diftempers  of  the  Times,  had  given  more 
Weight  to  that  Order,  than  any  Thing  elte  : 
There  had  been  teveral  Inftances,  where  the 


Court  of  Kings-Bench  had  allowed  the  Par- 
don of  a  Peer  when  pleaded  there,  though 
they  had  no  Power  to  proceed  to  the  Trial 
of  him  :  That  Men  had  been  difcharged  by 
that  Court  upon  the  King's  Writ,  without 
any  other  Reafbn  given  in  the  Writ,  but  be- 
caute  the  King  held  the  Parties  to  be  inno- 
cent ;  as  in  the  Cafes  of  Melton  Archbifhop^, 
of  Tork,  and  Grave/end  Bifhop  of  London. 
1  Ed.  3. 

That  the  King  had  abolifhed  Accufations 
of  Treafon,  as  in  the  Cate  of  Talbot  and  Or- 
monde, in  Hen.  VI.  and  where  one  pleaded  an 
infuffictent  Pardon,  the  Court  had  fuch  a  Re- 
gard to  the  King's  Intention  of  pardoning, 
that  the  Party  was  ordered  to  procure  a  better 
Pardon,  26  Aff.  p.  46,  and  the  King's  Intention 
of  pardoning  him  had  been  fufficiently  de- 
clared to  the  whole  Kingdom  ;  adding,  that 
he  had  now  no  Profpect  when  a  Parliament 
would  fit;  and,  if  they  did,  it  was  a  Queftion 
whether  he  fhould  meet  with  Relief  there ;  for 
that  his  Petition  had  been  read  the  firft  Day 
of  the  laft  Parliament ;  but  publick  Bufinefs 
intervening,  they  had  not  Time  to  confider 
his  private  Cate  :  That  this  had  been  his  Mif- 
fortune  in  three  Parliaments  fucceffively ;  which 
made  it  but  too  plain,  that  he  lay  under  an 
indefinite  Imprifbnment,  unlefs  he  could  find 
Relief  in  that  Court,  for  that  there  was  no 
other  to  appeal  to. 

He  concluded,  that  as  the  King  had  fufficient- 
ly declared  there  was  no  Danger  in  letting  him 
have  his  Liberty,  fo  he  had  fuch  Bail  to  offer 
the  Court,  as  would  fufficiently  fatisfy  the 
World,  that  he  fhould  be  forth-coming. 

To 


i  ^         li        <     r    ... 


the  STATE  TRIALS. 
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16-$.         To  this  the  Lord  Chief  Juftice  anfwered, 
30Cai-.II.  f^jiey  were  not  inlenlible  of  the  Hardfhips  of 
%QQ^S  his  Lordfhip's  Cafe,  or  of  the  King's  Defire 
refu'fejo     that  he  fhould  be  no  longer  imprifoned  j  the 
Sail  him-    King  had  done  as  much  as  lay  in  his  Power  to 
relieve  him,  but  the  Mifery  of  it  was,  the 
Court  could  only  companionate  him,  his  Lord- 
fhip   having  been   imprifoned   by   a  higher 
Hand,  and  where  they  had  no  Power  to  inter- 
meddle ;  and  that  all  the  Judges  had  deli- 
vered their  Opinions,  that  he  could  not  be 
bailed  :.  Nor  was  his  Lordfhip  indefinitely  im- 
prifoned; for  whenever  his  Majefty  waspleafed 
to  call  a  Parliament,  he  would  have  a  Reme- 
dy :  (&bis  Motion  for  Bail  was  made  by  the 
Earl  in  Eafter  Term,  1 682,  after  he  had  been 
in  Prifon  three  Tears,  and  there  was  no  Parlia- 
ment in  Being.') 

Mr.  Juftice  Jones  faid,  That  the  Earl  had 
been  charged  with  Treafon  by  an  Impeach- 
ment, and  had  pleaded  a  Pardon  before  the 
Lords  (*ihe  Validity  of  which  had  not  been  al- 
lowed or  argued)  which  Plea  he  took  to  be  a 
tacit  Confeffion  of  Guilt  in  Law,  though  the 
Party  were  never  fb  innocent,  infbmuch  that  a 
fecond  Plea  could  not  be  admitted ;  and  in 
that  Cafe  he  did  not  fee  how  that  Court 
could  have  any  Thing  to  do  with  his  Lord- 
fhip. 

Mr.  Juftice  Dolben  faid,  That  he  muft  con- 
fefs  the  Cafe  to  be  very  hard  ;  and  he  was 
not  of  the  Opinion  of  his  Brother  Jones,  that 
his  Lordfhip  would  be  debarred  of  another 
Plea,  if  the  Pardon  fhould  be  over-ruled ;  but 
if  he  was  put  to  give  a  prefent  Anfwer,  he 
muft  declare  his  prefent  Opinion  to  be,  That 
his  Lordfhip  could  not  be  bailed  ;  though  he 
thought  it  might  well  deferve  another  Con- 
fideration. 

Mr.  Juftice  Kaymond  faid,  that  his  Lord- 
fhip's Cafe  was  attended  with  fo  many  weigh- 
ty Circumftances,  that  it  ought  to  be  well 
confidered,  and  by  more  of  the  Judges,  be- 
'  twixt  that  and  the  next  Term  ;  and  therefore 
he  would  deliver  no  Opinion  then. 

And  it  feems  the  Judges  were  fb  much  a- 
fraid  of  being  called  to  an  Account  by  fbme 
future  Parliament^  that  his  Lordfhip  lay  in 
Prifon  till  the  12th  of  Feb.  1683-4,  being  be- 
tween five  and  fix.  Years  from  the  Time  of  his 
Commitment ;  and  then  the  Court  of  King's- 
Bench  ventured  to  bail  him,  together  with  the 
Earl  of  Pcwis  and  the  reft  of  the  Popifh 
Lords  that  furvived,  who  had  been  commit- 
No.  11. 


ted  to  the  Tower  for  the  Popifh  Plotj  much  a-    i<^8 
bout  the  fame  Time.  30Car.il. 

It  is  very  much  to  be  queftioned,  whether  R^£k? 
the  Earl  was  guilty  of  any  of  the  Articles  he  on  the  Earl 
was  charged  with ;  but  happening  to  be  Prime  «/'Danb,y  * 
Minifter  at  this  Time,  and  having  incurred  InPacb- 
the  Difpleafure  both  of  Papifts  and  Whigs, mc"  ' 
they  took  this  Opportunity  of  charging  him 
with  all  the  Maladminiftration  that  had  hap- 
pened for  fbme  Years :  And  when  the  King 
had  granted  him  a  Pardon,  not  only  queftion- 
ed the  Validity  of  it,   but  arbitrarily  com- 
manded his  Counfel  not  to   plead  for  him, 
which  was  certainly  an  uncommon  Stretch  of 
Privilege,  and  can  never  be  deemed  juft  or 
legal. 

The  Lords  indeed  might  have  declared  the 
Pardon  valid,  and  thereupon  ^difcharged  the 
Earl,  on  hearing  what  he  had  to  fay  to  it  him- 
felf ;  but  whether  it  was  not  thought  fit  to 
carry  Things  to  this  Extremity,  and  break 
abfblutely  with  the  Houfe  of  Commons,  or 
for  what  other  Reafori  does  not  appear  :  The 
Earl  was  fuffered  to  remain  in  Prifon  feveral 
Years  with  the  King's  Pardon  in  his  Pocket, 
as  he  obferves. 

The  Judges  who  refufed  to  bail  him,  no 
doubt,  knew  what  the  Law  was  in  thefe  Cafes, 
as  well  as  the  Judges  that  afterwards  bailed 
him  ;  but  they  had  feen  fb  many  Inftances  of 
the  implacable  Rage  and  Malice  of  the  Whig 
Leaders,  who  fat  in  the  Houfe  of  Commons 
about  that  Time,  that  they  knew  their 
Ruin  would  certainly  have  been  the  Confe- 
quence  of  bailing  him  then  :  But  when  it  was 
found  the  King  was  determined  not  to  call  a 
Parliament  in  Hafte ;  and  that,  if  he  had  called 
one,  they  would  have  been  Men  of  a  differ 
rent  Stamp  -3  the  Judges  made  no  Scruple  of 
giving  him  his  Liberty,  as  well  as  the  Popifh 
Lords  that  remained  in  the  'tower  \  which  we 
find  fb  far  approved  by  the  next  Parliament 
that  was  called,  that  their  Bail  was  then  actu- 
ally difcharged  j  and  though  the  Court  of 
King's-Bench  have  ever  fince  refufed  to  bail 
the  Members  of  the  refpective  Houfes,  that 
have  been  committed  by  either,  during  the 
Seflions;  yet  upon  a  DifTolution,  and  fbme- 
times  upon  a  Prorogation,  they  have  been 
admitted  to  Bail :  And  it  his  held,  That  the 
Court  of  Kings-Bench  may  admit  to  Bail, 
even  a  Lord  impeached  of  High  Treafbn, 
when  the  Parliament  is  not  fitting.  Haw- 
kins B.  2.  p.  1 1 1. 
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fcrn.The  Trial  of  James  Mitchel,  for  an  Attempt  to 
commit  Murder  at  Edinburgh,  before  the  Lord 
Juftice  General,  and  the  reft  of  the  Lords  Com- 
miflioners  of  Judiciary,  the  7th  of  January^ 
1677-8.    29  Car.  IL 


29  Car.  I C 


fheCharge  ^Tp  H  E  Indictment  charges  the  Prifbner, 
JL  That  having  conceived  a  deadly  Malice 
and  Hatred  againft  the  Right  Rev.  James^ 
Archbifhop  of  St.  Andrews ,  ort  Account  of 
his  being  promoted  to  that  Archbifhoprick, 
and  made  one  of  his  Majefty's  Privy  Council, 
he  did  contrive  the  Murder  and  Affaflination 
of  his  Grace  ;  and  in  order  thereto,  having 
provided  himfelf  with  a  Pair  of  Piftols,  did, 
on  the  9th  of  f„ ly,  1668,  proceed  to  execute 
his  Purpofe,  when  the  Archbifhop  came  down 
Stiirs,  and  was  going  into  his  Co  ch  with  the 
Eifhop  of  O-k.ey  :  rhat  he  did  difcharge  one 
of  his  Piftols  'oaderi  with  Powder  and  Ball  at 
them,  when  they  were  gOt  into  the  Coach, 
and  therebs  d  ngeroufly  wounded  the  Bifhop 
of  Orkney  in  the  joining  of  the  Hand  and 
Arm,  io  that  he  was  mutilate  and  difmembred, 
and  never  perfectly  recovered  h;s  Health,  but 
languifhed  thereof  untiil  he  died  :  From  which 
Prem  ies  it  was  evident  he  was  g.iilty  of  Mur- 
der and  Affaflination,  by  way  of  Forethought, 
Felony,  &c.  and  therefore  ought  to  iuffer  the 
Pains  of  Death,  inflicted  on  fuch  Offenders, 
by  the  Laws  of  Scotland. 
Ms  Coun-  The  Prifoner  denied  the  Charge  in  the  In- 
fei's  Ob-    di&ment,  or  that  he  ever  made  any  Confef- 

ite'hdilt-^on  of  iE '  and  his  Counlel  obferved,  That 
me„t.  he  could  not  be  charged  with  Murder  $  for  a 
bare  Endeavour,  where  the  Thing  was  not 
effected,  they  laid,  could  not  be  punifhed  as 
if  it  was  actually  committed,  unlels  in  Treafon 
and  Parricide. 

And  though  the  Prifoner  might  be  in- 
dicated for  Affaflination  by  their  Law,  yet  it 
was  not  laid  in  the  Indictment,  7  hat  he  was 
hired  to  commit  the  Fact,  without  which  he 
was  no  Affaflin  :  And  as  to  the  Mutilation  oi 
the  Bifhop  of  O  -kney,  their  Law  did  not  ex- 
tend to  Mutilation,  but  to  difmembering  only ; 
and  difrrembering  was  not  fb  much  as  laid  in 
the  Indictment :  And  although  it  was  infinu- 
ated,  the  Bifhop  died  of  the  Wound,  it  not 
being  Said,  that  the  Wound  was  of  its  own 
Nature  mortal,  the  Indictment  in  that  Point 
was  insufficient:  And  befides,  it  might  be 
proved  that  the  Bifhop  went  about  and  exer- 
cifed  his  Fu n&ion  afterwards. 

That  k  was  not  lai.-i,  he  invaded  (or  af- 
fauked )  the  ^  rchbifhop  while  he  was  engaged 
in  his  Majefty's  Service,  which  rendered  it 
infuffident  in  that  Point ;  and  the  A  €t  which 
made  it  Capital,  was  paffed  fince  the  Fa& 
commuted. 

Thrst  his  Confeflion,  if  he  made  any,  was 
not  before  proper  Judges,  and  was  on  a  Iro- 
miie  of  fardon  and  Indemnity,  and  therefore 
ought  not  to  be  urged  againft  him. 


To  this  the  Lord  Advocate  and  the  King's  i)e  ob- 
Counfel  anlwered,  That  they  ftill  infilled,  the >#'*« 
invading  and  attempting  the  Life  of  a  Privy  ar,f^ere^ 
Counfellof,  was  Capital ;  that  in  this  Cafe  the  g^M 
Prifoner  proceeded  to  A&ion,   and   did  allow^M 
that  lay  in  his  Power  to  accompkfh  the  Mur- 
der: And  whereas  it  was  laid,  it  ought  to  be 
proved,  that  the  Attempt  was  made  on  the 
Archbifhop  for  doing  his  M?jefty's  Service, 
that  was  always  to  be  prefumed,  where  one 
attempted  the  Life  of  a  Privy  Counsellor  .* 
His  Intentions  were  no  otherwife  to  be  mani- 
fefted  but  by  his  Actions  -s  and  the  Prifbner, 
being  unknown  to  his  Grace,  could  have  no 
other  Qu  irrel  againft  him  than  for  doing  his 
Duty  i  the  Law  would  interpret  it  to  be  fo, 
unlefs  he  could  fhew  fome  other  private  View 
he  had  in   committing  of  it :    And  befides 
thefe  Preemptions  of  Law,  the  Prifbner  had 
acknowledged  himfelf  to  be  of  a  Se&.  that 
abhorred  all  BHhops ;  and  one  of  his  Brethren 
had,  in  Print,  declared  k  to  be  lawful  to  kill 
one  of  that  Character:    Nay,  the  Prifoner 
himielf  had  declared  it  lawful  to  kill  a  Bifhop  ; 
had  endeavoured  to    make  Frofelites  to  his 
Opinion,  and  acknowledged  the  Reafbn  he 
fhot  at  the  Archbifhop  to  be,  becauie  he  was 
a  Perfecutor,.  or   Profecutor,  of  the  Rebels 
at  Pentland-Hilh ;  and  though  the  laft  A<$, 
which  made  it  Capital  to  attempt  the  Life  of 
a  Bifhop,  was  made  after  the  Fa<Sc,  that  was? 
only  explanatory  of  a    former  Act :    And 
whereas  it  was  laid,  he  was  no  Affaffin  that 
id  not  take  Money  :  Indeed  an  Attempt  to 
revenge  a  private  Injury,  was  not  Capital,  be- 
caule Nature  might  plead  fbme  Excufe  for 
our  Refentment ;  but  where  a  Perfbn,  after 
mature  Deliberation,    fhould,    by    lying    in 
wait,  attempt  to  kill  a  Perfbn  that  never  of- 
fended him,  the  Law  made  it  Capital ;  the 
Circumftance  of  taking  Money,  was  only  de- 
monftrative  and  not  reftri&ive,  fince  thefe 
Criminals  are  much  more  dangerous  than  thofe 
who  do  it  for  Hire,  who  chule  Darknefs  and 
Privacy  to  tranfad;  their  Villany,  and  never 
attempt  it  but  with  a  Profpe6t  of  .efcaping  ; 
but  the  Noon-day  Sun,  and  the  greateft  Con- 
courfe  of  People,  cannot  fecure  a  Man  againft 
thefe  Murderers,  who  acl  upon  Principle,  and 
perfuade  'hemfelves  their  Crimes  will  purchafe 
them  Seats  in  Paradife,  or  that  the  Multitude 
wili  protect  them  againft  their  lawful  Gover- 
nors.   As  their  Laws  punifhed  Capitally  an 
Attempt  to  rob  or  ravifh,  much  more,  At- 
test pts  to  commit  fuch  execrable  Crimes. 

1  hat  he  had  no  Promiie  of  Life  from  any 
one  who  had  Authority  to  make  it  ;  and  if  he 
made  his  Confeffion  fpontaneoufly,  it  would 
not  avail.  The 
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The  Court  having  confidered  the  Indict- 
ment, and  the  Arguments  on  both  Sides, 
found  that  the  Article  in  the  Indictment, 
founded  on  the  fourth  Act.  of  the  16th  Pari. 
fac.  6.  importing  the  Prifbner's  affaulting 
the  Archbifhop,  who  was  a  Privy  Counfellor, 
by  firing  a  Piftol  at  him  for  doing  his  Ma- 
jefty's  Service,  was  fufficiently  fupported  ;  it 
being  proved  that  the  Prifbner  faid,  he  made 
that  AfTault  upon  the  Archbifhop  for  perfe- 
cuting  thofe  who  were  in  Rebellion  againft 
his  Majefty  at  Pentland-Hills. 

But  as  to  the  Article  concerning  the  affault- 
ing Bifhops  and  Minifters,  they  found  it  only 
inferred  arbitrary  Punifhment  :  As  to  the 
other  Article,  concerning  the  mutilating  the 
Bifhop  of  Orkney,  it  only  inferred  arbitrary 
Punifhment. 

And  as  to  the  Promife  of  Life  made  before 
the  Privy  Council,  they  thought  it  fufficient 
to  fecure  the  Prifbner's  Life,  provided  it  was 
proved. 

1  he  Court  having  thus  fettled  Matters  of 
Law  (as  is  ufual  in  Scotland,  previous  to  the 
Trial)  a  Jury,  confifting  of  fifteen  Perfbns, 


Vie  Prifo  was  fworn,  and  the  Evidence  produced.    And 
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firft,  The  Prifbner's  Confeflion  before  the 
Lord  Chancellor,  Lord  Regifter,  Lord  Ad- 
vocate, and  Lord  Treaiurer,  was  read, 
wherein  he  freely  confeffed,  he  was  the  Perfon 
who  fhot  the  .  iftol  at  the  Archbifhop  of 
St.  Andrew's,  when  the  B:fhop  of  Orkney  was 
hurt,  in  the  Year  t  668.  and  that  no  living 
Creature  perfuaded  him  to  do  it,  or  knew 
ot    r. 

Then  feveral  other  Perfbns  depofed,  That, 
ifnce  h»s  being  in  Prifbn,  he  had  confefled  his 
firing  the  Piftol  at  the  Archbifhop ;  and  the 
Reaion  he  gave  for  it  was,  That  his  Grace 
was  an  Enemy  to  the  Godly  ;  and  they  could 
not  be  in  Security  as  long  as  he  lived.  Some 
Surgeons  aho  depofed,  1  hat  the  Bones  of  the 
Bifhop  of  Orkneys  Hand  were  fractured  by 
the  Ball ;  but  that  he  was  afterwards  able  to 
life  it  to  his  Head. 

7  he  Lord  Chancellor  and  Treafurer  de- 
pofed. That  they  faw  the  Prifoner  fign  his 
Confeflion  -3  but  there  was  no  AfTurance  given 
him  of  Life. 

However,  the  Prifbner  procured  a  Writing 
to  be  read,  which  he  called,  An  Act  of 
Council  (but  the  Members  denied  there  was 
any  fuch  Act)  importing,  that  the  Prifbner, 
retiring  with  one  of  the  Committee  of  Council, 
confeffed  the  Fact,  on  Promife  made  him  of 
his  Lfe  j  and  that  he  afterwards  renewed  his 
Confeflion  before  the  Council :  But  that,  be- 
ing brought  before  the  Lords  of  Jufticiary, 
he  refuied  to  acknowledge  his  Confeflion, 
though  his  Majefty 's  Advocate  told  him,  he 
fhould  have  the  Benefit  of  the  Indemnity 
promiled  him,  if  he  adhered  to  his  Confeflion  ; 
but  otherwife  he  would  lofe  the  Benefit  of  it ; 
and  that  thereupon  the  Lords  of  the  Council 
dec!  >red  the  faid  Promife  void. 

This  pretended  Act  being  rejected,  the 
Jury  were  ordered  to  withdraw,  and  on  the 
icth  of  January  gave  their  Verdict,  as  to  the 
firft  Part  of  the  Libel  or  Indictment,  founded 
on  Act  4.  16  Pari.  Jac.6  concerning  the 
affaulting,  or  attempting,  any  of  the  Lords  of 


Seflion,  Privy  Council,  Be.  unanimoufly,  That   1677-8. 
they  found  it  proved.  z9Car.Il. 

As  to  the  invading  of  Bifhops  and  Mini-  W'"VNJ 
fters,  and  wounding  the  Bifhop  of  Orkney, 
they  likewife  find  it  proved  with  one  Voice. 
As  to  his  Confeffions,  they  likewife  find  them 
proved  with  one  Voice.  Laftly,  As  to  the 
Prifbner's  Exculpation  (in  relation  to  the 
A  ffarances  given  him  of  Life  )  they  unani- 
moufly find  it  no  ways  proved. 

Whereupon  the  Court  adjudged,  That  the  Sentnce 
Prifoner   be   taken   to   the   Grafs-market  inM^  cit. 
Edinburgh,  on  Friday  the  1 8th  of  January,  ""' 
and  there  be  hanged  on  a  Gibbet  till  he  was 
dead,  and  his  moveable  Goods  and  Gear  to 
be  Efcheat  to  his  Majefty's  Ufe. 

The  Prifbner  was  accordingly  executed  at  His  Speech 
the  Market-Crofs  in  Edinburgh,  on  the  i8th"f^  the 
of  January,  and  being  a  zealous  Field'-Con-  a  0Wi' 
venticler,  entertained  his  Audience  with  a 
Difcourfe  that  fuited  very  well  with  the  Prin- 
ciples of  thofe  Men,  wherein  he  to  d  the 
People,  he  owned  and  adhered,  with  all  his 
Heart  and  Soul,  to  the  Work  of  Reformation, 
as  it  was  begun  and  carried  on  in  that  King- 
dom, according  to  the  Word  of  God,  the 
National  Covenant ;  and  the  folemn  League 
and  Covenant,  as  it  was  fettled  amongft  them 
by  General  Aflemblies,  Synods,  Presb)  teries, 
Kirk-Seffions,  and  the  People's  juft  Power 
to  chafe  and  call  their  own  lawful  Paftors ; 
declaring  that  Patronage  was  a  Fopifh 
Right,  and  an  Ufurpation  in  the  Houie  of 
God. 

That  the  lawful  Magiftrate  (the  King) 
ought  to  be  qua'ified  according  to  God's  Ap- 
pointment :  He  muft  not  make  himfelf  fcrong 
by  norfes,  to  the  end  he  may  compel  the 
Lord's  People  to  rebel  againft  the  Lord's  ex- 
prefs  Command  ;  nor,  Jercboam  like,  compel 
the  People  to  Apoftacy  :  He  muft  net  multiply 
Wives  to  him/if,  much  lefs  Whores,  and  marry 
an  Idolatrous  Wife  like  Jezebel,  (as  he  tn* 
finuates  the  King  had  J ;  but  he  muft  be  a 
diligent  Student  of  the  Law  of  the  Lord,  and 
judge  the  People  accordingly  j  and  if  he 
fhould  overturn  the  Covenant- Work  of  God, 
and  by  a  Parliament,  packed  according  to  his 
own  Mind,  refcind  the  Acts  of  former  Parlia- 
ments, Committees  of  States  and  Councils,  he 
diverted  himfelf  of  all  legal  Right  over  his 
People  ;  and  it  neceffarily  followed  to  be  the 
Duty  of  fuch  People,  or  any  Part  of  them,  to 
take  up  Arms  in  Defence  of  their  Religion, 
Laws  and  Liberties,  or  they  would  be  guilty 
of  bringing  God's  Wrath  upon  the  whole 
Land :  Adding,  I  proteft  before  God,  AngeJs, 
and  Men,  againft  all  thofe  Acts  of  Parliament, 
or  Council,  which  are  againft  the  Word  of 
God  and  Reformation,  and  carrying  on  the 
fame,  according  as  we  are  engaged  and  fworn 
in  thefe  Holy  Bands  of  the  National  Covenant, 
and  of  the  Solemn  League  and  Covenant.  I 
hope  the  Time  is  drawing  nigh,  when  the 
Man  fhall  be  accurfed  who  keepeth  back  his 
Sword  from  Blood,  and  who  doth  the  Work 
of  the  Lord  deceitfully  :  lea,  happy  fhall  he 
be,  that  taketh  this  Curfed,  Malignant,  and 
Prelatical  Brood,  and  dafheth  them  ag,nnft  the 
Stones :  For  this  Honour  have  all  his  Saints, 
the  high  Fraifes  of  God  in  their  Mouth,  and 
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1677-3.  a  two-edged  Sword  in  their  Hand,  to  execute  | 
29  Car.  II.  Tuftice  upon  the  Heathen. 
Y^l?  It  is  obfervable  from  this  Trial,  That,  by 
o^Mit-  the  Laws  of  Scotland,  the  Prifoner  is  allowed 
chel'i  Vri-  Counfel  in  Capital  Cafes,  and  a  Copy  of  his 
Indictment,  which  he  is  not  in  England  ;  and 
that,  before  the  Jury  is  fwom,  his  Counfel  art- 
allowed  to  make  their  Objections  to  the  In- 
dictment ;  and  if  it  be  found  defective,  either 
in  Form  or  Subftance,  by  the  Judges,  the 
Prifoner  is  difcharged  :  The  Jury  only  try 
the  Facts,  and  cannot  convidt  or  acquit  the 
Prifoner  by  a  general  Verdict,  as  with  us : 
They  confift  of  fifteen,  feventeen,  or  fome 
odd  Number  ;  nor  can  the  Prifoner  challenge 
any  of  them  j  and  a  Majority  determines  the 
Fact  ;  but  with  us,  All  the  Jury  muft  agree 
in  their  Verdict  in  Capital  Cafes. 

We  fin  i  alfbj  That,  by  the  Laws  of  Scot- 
land, an  Attempt  to  rob  or  Murder,  is  Capital, 
though  it  be  not  effected ;  which  feems 
highly  reasonable,  efpecially  where  the  Cri- 
minal fires  a  Piftol,  or  offers  to  kill  an  inno- 
cent Man,  with  a  Sword,  or  other  Weapon  5 
though,  by  the  Laws  of  England,  this  is 
looked  upon  as  no  more  than  an  Affault,  and 
fineable. 

As  to  this  particular  Cafe,  it  appears,  That 
the  Prifoner  and  his  Brethren  held  it  lawful, 
and  even  meritorious,  to  kill  a  Bifliop  j  that 
he  once  actually  fhot  at  the  Archbifhop  of 
St.  Andrews,  and  wounded  the  Bifhop  of 
Orkney  in  Purfuance  of  this  Principle  j    and 


having  fled  for  it,  and  lived  in  Exile  eight  or 
ten  Years,  returned  to  Edinburgh  again 
he  thought  the  Matter  was  forgot,  and  took 
Lodgings  again  near  the  Archbifhop's,  where 
he  was  apprehended,  with  the  fame  Fiftols 
loaded,  with  which  he  had  attempted  to 
affaffinate  his  Grace  before ;  from  whence  it 
was  conjectured,  he  deugned  to  attempt  to 
murder  him  again  ;  however,  this  was  pre- 
vented by  the  Villain's  being  taken  up.  He 
feems  to  infill,  That  his  Life  was  promifei 
him  by  fome  of  the  Privy  Council,  if  he 
would  make  a  full  Confeffion,  and  that  he  did 
make  fuch  a  Confefllon  ;  but  then  we  find,  he 
afterwards  retracted  that  Confeflion,  by  which 
the  Court  told  him  he  had  forfeited  the  Be- 
nefit of  that  Promife,  if  any  fuch  was  ever 
made  him  j  and  he  was  executed  in  Purfuance 
of  his  Sentence  ;  and  furely  with  a  great  deal 
of  Juftice  ;  for  if  fuch  Men,  who  think  them- 
felves  at  Liberty  to  murder  Magiftrates,  and 
even  their  Sovereign,  when  ever  they  do  not 
approve  his  Adminiftration,  are  fuftered  to 
efcape  with  Impunity,  it  is  impoffible  any 
Government  can  fubfift :  But  for  a  Proteflant 
Preacher,  A  Minifter  of  the  Gofpel  (as  he 
called  himfelf)  to  turn  AffafTin  as  well  as 
Rebel,  upon  a  pretended  religious  Frinciple, 
for  which  his  Seel:  exclaim  fo  loudly  againft 
Papifts  and  Jefuits.  All  the  World  muft  ac- 
knowledge the  Juftice,  and  even  the  Neceflity, 
of  making  fuch  a  Man  an  Example. 
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-lar'&The  Trial  of  Robert  Green,  Hen  r  y  Ber  r  y,3J2«| 
and  Laurence  Hill,   for  Murder,    at  the ^ 
Kings- Bench  Bar,  the  10th  of  February,  1678-9. 
3 1  Car.  II.  >. 
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ff^CWeHTHE  Indi(ament  charged,  that  the  faid 
X  three  Prifoners  (together  with  Gerald 
and  Kelly,  two  Priefts,  and  one  Philiber  Vemet, 
who  were  fled)  on  Saturday  the  12th  of 
October,  then  laft  paft,  did  make  an  Affault  on 
Sir  Edmund-bury  Godfrey,  and  that  the  faid 
Green  having  twifted  his  Handkerchief,  put 
it  round  Godfrey's  Neck,  and  with  the  Af- 
fiftance  of  his  faid  Accomplices,  ftrangled  him ; 
and  fo  they  were  all  found  guilty  of  murder- 
ing the  faid  Sir  Edmund-bury  Godfrey. 

A  Jury  being  fworn,  and  charged  with  the 
Prifoners,  the  Witneffes  were  called.  And 
firft  fitus  Oates,  who  depofed,  That  on  the 
6th  of  September,  then  laft  paft,  he  gave  in 
feveral  Depofitions  upon  Oath,  containing  a 
Narrative  of  the  Popifh  Plot  before  the  faid 
Sir  Edmund-bury  Godfrey,  then  a  Juftice  of 
Peace  for  IVeftminjler,  and  having  taken  two 
or  three  Copies  of  the  faid  Depofitions,  he 
•went  before  Juftice  Godfrey  again,  on  the 
28th  of  September,  and  fwore  all  the  Copies 
he  had  made  ;  and  then  attended  the  Councjl 
with  his  Narrative  :  That  Juftice  Godfrey  af- 
terwards told  the  Deponent,  that  fome  Great 
Men  thought  he  had  been  too  zealous  in  this 
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Bufinefs,  while  others  faid  he  was  too  remifs ; 
That  he  was  threatned  on  both  Sides,  and 
went  in  fear  of  his  Life  from  the  Popifh  Party, 
That  he  obferved  he  had  been  dogged  feveral 
Days,  but  faid,  He  fbould  not  fear  them,  if 
they  came  fairly. 

Mr.  Prothonotary  Kobinfon  depofed,  That  Of  Robigj 
being  alfo  in  Commiffion  of  the  Peace,  and  (oa-  ' 
meeting  Juftice  Godfrey  at  the  Quarter-Seflions 
for  iVeftminfier,  the  7th  of  Oclober  laft,  and 
dining  with  him  the  fame  Day  at  the  High 
Bailiff's,  the  Deponent  told  him,  he  heard  he 
had  taken  feveral  Examinations  about  the 
Plot ;  and  Godfrey  anfwered,  He  would  fain 
have  had  others  have  done  it  j  he  thought  he 
fhould  have  littie  Thanks  for  his  Pains.  Add- 
ing, Upon  my  Confcience  I  Jhall  be  the  firft 
Martyr  ;  but  he  faid,  he  did  not  fear  them,  if 
they  came  fairly  ;  he  Jhould  not  part  with  his 
Life  tamely  :  That  the  Deponent  replied,  he 
would  do  well  to  have  his  Man  go  with  him  ; 
but  Godfrey  faid,  he  did  not  like  it  j  It  was 
a  Clog  to  a  Man. 

Miles  Prance,  a  Silverfmith,  who  worked  Prance** 
for  the  Popifh  Chapel  at  Somerfet-Houfe,  de-  Evdmt. 
pofed,  That  two  Priefts  engaged  him  to  be 
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16-8-9.  concerned  in  the  Murder  of  Juftice  Godfrey, 
^oGar.II.  te]]jng  hjm  jt  was  no  Sin,  for  he  was  a  bufy 
Man,  and  would  do  a  great  deal  of  Mifchief : 
That  they  fent  to  Juftice  Godfrey's  Houfe  to 
enquire  when  he  went  out,  and  dogged  him 
feveral  Days,  and  particularly  on  the  Saturday 
Morning  he  was  miffing,  they  watched  him 
into  St.  Clement's  Parifh  5  and  about  Eight  or 
Nine  in  the  Evening,  Hill  gave  the  Deponent 
and  his  Accomplices  Notice  to  be  ready,  for 
Juftice  Godfrey  was  then  coming  by  the  Wa- 
ter-gate of  Somerfet-Houfe ;  and  Hill  imme- 
diately went  to  the  Juftice,  and  told  him 
there  were  two  Men  quarrelling,  and  defired 
him  to  come  down  into  the  Yard  and  part 
them,  which,  with  much  Perfuafion,  he  con- 
fented  to  ±  and  being  come  down  as  far  as 
the  Bottom  of  the  Rails,  Green  twifted  his 
Handkerchief  and  put  it  about  Godfreys  Neck, 
and  threw  him  behind  the  Rails,  where  he 
ftrangled  him. 

That  about  a  Quarter  of  an  Hour  after, 
the  Deponent  France  obferving  he  was  not 
dead,  Green  wrung  his  Neck  quite  round,  and 
punched  him  with  his  Knee:  That  the  Depo- 
nent flood  at  the  Water -gate ,  while  Grten 
ftrangled  the  Juftice,  and  Berry  watched  the 
Stairs :  And  the  Deponent  faw  Hill,  Green, 
Girald,  and  Kelly,  about  the  Body  when  he 
came  from  the  Water-gate  ;  and  a  little  time 
after  Berry  came,  and  they  all  helped  to  carry 
the  Deceaied  into  Hill'sRoom,  in  Dr.  Godden's 
Houfe,  where  the  Corps  lay  till  Monday 
Night,  and  then  it  was  removed  into  Somerfet- 
Houfe,  where  Hill  fhewed  it  to  the  Deponent 
With  a  dark  Lanthorn  (but  he  could  not  de 
icribe  the  Room  where  it  was  laid). 

That  on  cfuefday  the  Corps  was  ordered 
to  be  carried  to  Hill's  Chamber  again  ,  but 
fome  Body  being  there,  they  carried  it  to 
Sir  John  Arundel's  Lodgings,  over-againft  it, 
where  it  lay  till  Werinefday  Night,  and  then 
they  removed  it  to  the  Room  where  it  was 
firft  laid  ;  and  about  Twelve  on  Wednefday 
Night,  they  carried  it  in  a  Sedan  through  the 
great  Gate  of  the  Upper  Court  of  Somerfet- 
Houfe  to  Soho,  where  Hill  met  them  with  a 
Horfe,  and  fetting  the  Body  upon  the  Horfe, 
Hill  rode  behind  it :  And  the  Deponent  Prance 
meeting  Hill  the  next  Morning,  Hill  told 
him  they  had  run  the  Juftice  through  with 
his  own  Sword,  thrown  him  into  a  Ditch, 
and  laid  his  Gloves  and  Cane  on  the  Bank  by 
him. 
OljeBions  The  Prifbners  objected  to  Prance's  Evi- 
ioPrance'j  dence,  That  he  had  declared  before  the  King 
and  Council  that  all  this  was  falfe ;  where- 
upon Richardfon,  the  Keeper  of  Newgate, 
was  called. 

Richardfon  depofed,  That  having  received 
an  Order  to  bring  Prance  before  the  Council, 
Prance  defired  he  might  firft  fpeak  with  the 
King  j  and  the  Deponent  carrying  him  into 
the  King's  Clofet,  Prance  fell  down  upon  his 
Knees,  and  faid,  He  was  Innocent,  and  they 
'were  all  Innocent  ±  and  afterwards  made  the 
lame  Declaration  before  the  Council ;  and 
the  Lords  asking  him  if  any  Body  had  been 
tampering  with  him,  he  faid,  No :  But  he,  the 
Deponent,  was  no  fboner  returned  with  his 
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had  fworn    was  true  -3    and  it   was  only   his    1678-9- 
fear  of  lofing  his  Trade,   and  being  murdered  3°O.H. 
by  the  Papifts,  that  induced  him  to  make  that  *-/'"v">" 
Recantation  before  the  King.     And  Prance 
now  depofed  again  in  Court,  that  all  he  had 
fworn  againft  the  Prifoners  was  true. 

Then  the  celebrated  Bedloe  made 
That  he  was  feveral  Times  fblicited  about  the  Evidtnce. 
latter  End  of  September  laft,  by  he  Faire, 
Pritchard,  Kaincs,  and  other  Popifh  Friefts, 
to  affift  in  murdering  a  Gentleman  ;  and 
though  they  did  not  directly  tell  him  who  it 
was,  directed  him  to  infinuate  himfelf  into  the 
xAcquaintance  of  Juftice  Godfrey,  which  he 
did  i  That  the  Day  the  Juftice  was  murdered, 
they  told  him,  there  was  a  material  Man  to  be 
put  out  of  the  Way  that  Night,  who  had  all 
the  Information  which  tongue  and  Oales  had 
given  in  :  That  they  had  made  feveral  At- 
tempts on  him  which  had  failed  ;  and  if  he 
fhould  not  be  taken  out  of  the  Way,  and 
the  Papers  taken  from  him,  they  muft  wait 
an  Age  before  they  could  effect  their  Defign  : 
That  he  (the  Deponent)  promifed  to  affift 
them  -t  but  demanded  where  the  four  thou- 
sand Pounds  were  which  had  been  promifed 
as  a  Reward,  and  was  anfwered,  the  Lord 
iellafyfe  had  engaged  for  that  Sum,  and  Mr. 
Coleman  had  Orders  to  pay  it.  However, 
the  Deponent  did  not  go  to  the  I  lace  ap- 
pointed, as  he  had  promiied  ;  but  meeting  the 
fame  Prieft  who  would  have  employed  him  in 
the  Murder  (on  Monday  Night  following,  after  . 
it  was  done)  in  Somerfet-Houfe  Cloyfiers,  the 
Frieft  reproved  the  Deponent  for  not  coming 
to  affift  them  ;  but  faid,  if  he  would  help  to 
carry  off  the  Body  he  fhould  have  half  the 
Reward  :  That  then  the  Deponent  was  led 
into  a  Room,  where  they  fhewed  frm  the 
Corps  by  a  Imall  Light  j  that  he  knew  the 
Body,  and  faw  a  Crevat  about  its  Neck  like 
that  he  (the  Witnefs)  had  on  :  And  the  De- 
ponent advifed  them  to  tie  Weights  to  the 
Head  and  Feet,  and  fink  it  in  the  Thames  ; 
but  they  replied,  they  would  put  it  upon  him- 
felf:  And  that  the  Prieft  adminiftred  the  Sa- 
crament to  the  Deponent  twice  a  Week  after- 
wards, to  engage  h.m  to  conceal  both  the  PJot 
and  the  Murder.  However,  going  down  to 
Brijlol  fbme  little  time  after,  he  found  himfelf 
fo  reftlefs  and  difturbed  in  his  Mind,  that  he 
could  not  help  making  a  Difcovery. 

The  Surgeons,  who  viewed  Juftice  Godfrey'sTbe  Sm- 
Body  after  it  was  found,   depofed,    That  hegeo"s  Evi* 
had  one  Wound  that  flopped  at  a  Rib,  and  dme' 
that  another  went  through  his  Heart  $  but 
they  did  not  think  thofe  Wounds  the  occafion 
of  his  Death,  becauie  there  was  no  Evacuation 
of  Blood  •    and  his  Neck  was  fo  loofe  that, 
they  might  have  fet  his  Chin  upon  either 
Shoulder. 

Brown  the  Conftable,  who  was  called  on  Other •Jfa* 
finding  the  Body,  alio  depofed,  That  there  »#'• 
was  no  Blood  in  the  Ditch  ±  nor  any  followed 
the  Sword  when  it  was  taken  out  ;  that  his 
Bre?.ft  appeared  black,  and  his  Neck  feemed 
to  be  broke ;  and  that  he  had  a  great  deal  of 
Gold  and  Silver  in  his  Pockets. 

Elizabeth  Curtis,    Juftice  Godfrey's  Maid, 
depofed,  That  the  Day  before  her  Mafter  was 


Prifbner  to  Newgate,  but  Prance  faid,  all  he  miffing,   Green  enquired  for  him  about  Nine 
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in  the  Morning,  and  was  with  her  Mafter  a 
Quarter  of  an  Hour  ;  that  Hill,  the  Prifoner, 
was  with  her  Mafter  a  confiderable  time  on 
the  Saturday  Morning  he  was  miffing. 

Stringer  depofed,  That  Berry  the  Prifoner 
faid  he  had  Orders  from  the  Queen  to  fufifer  no 
Strangers,  or  any  Perfbns  of  Quality,  to  come 
into  Somerfet-Houfe  the  iath,  13th,  and  14th 
Days  of  OcJober  (ffhis  was  to  give  Credit  to  a 
Suggefticn  of  the  Faff  ion,  that  the  £hteen  was 
concerned  both  in  the  Plot  and  the  Murder)  it 
being  at  that  time  the  Corps  lay  in  Somerfet- 
Houfe,  according  to  the  Teftimony  of  the 
Witnefles. 
The  Prifi-  The  Prifoners  called  feveral  Witnefles  in 
mrs  Wit-  their  Defence,  to  prove  that  they  were  in  other 
neffes.  Places  when  the  Murder  was  fuppofed  to  he 
committed  -3  and  that  the  Body  was  never  re- 
pofited  in  that  Room  in  Somerfet-Houfe ',  where 
the  King's  Witnefles  had  fworn  it  was. 

Mrs.  Mary  tfilden  depofed,  That  Hill  had 
Jived  in  her  Uncle  Dr.  Godden's  Family  feven 
or  eight  Years  ,  that  he  was  a  trufty  Servant, 
and  kept  good  Hours,  always  within  at  Eight 
o'clock  at  Night,  being  the  Time  the  Family 
went  to  Supper ;  and  particularly,  that  he  was 
not  out  after  Eight  that  Night  Juftice  Godfrey 
was  faid  to  be  killed?;  for  he  waited  on  them 
at  Table  that  Evening,  and  did  not  ftir  out 
afterwards  :  She  lent  the  Maid  to  bar  up  the 
Door  as  fbon  as  he  came  in,  as  fhe  did  every 
Night. 

She  alfb  depofed,  that  it  was  impoffible  the 
Body  could  be  in  the  little  Room  the  other 
Witnefles  mentioned ,  for  their  Lodgings  were 
£0  little,  that  nothing  could  be  brought  in  but 
they  that  were  within  muft  fee  it ,  that  the 
Rooms  they  mentioned  was  over-againft  their 
Dining-Room,  and  fhe  went  into  it  every 
Day  for  fbmething  or  other,  and  faw  none  of 
the  Body  there. 

Broadftreet,  another  of  Dr.  Godden's  Fa- 
mily, depofed  the  fame  thing. 

Dr.  Godden's  Maid  alfb  depofed,  She  was 
every  Day  in  the  little  Room  mentioned  by 
the  Witnefles,  and  faw  nothing  of  the  Body  , 
nor  did  fhe  mils  Hill  out  of  the  Houfe  that 
Evening  Juftice  Godfrey  was  faid  to  be  killed. 
Green's  Landlord  and  Landlady  depofed, 
That  he  was  not  out  of  their  Houfe  from  half 
an  Hour  after  Seven  till  after  Ten,  on  the 
iath  of  OcJober  in  the  Evening,  when  Juftice 
Godfrey  was  fuppofed  to  be  murdered  :  And 
the  Maid  of  the  Houfe  depofed,  that  Green 
was  within  betimes  that  Evening. 

Berry,  the  Porter  of  Somerfet-Houfe ,  pro- 
duced the  Corporal  of  the  Guard  who  placed 
the  Centinels  there  on  the  16th  of  OcJober, 
•at  Night,  when  it  was  pretended  Juftice  God- 
freys Body  was  carried  out  of  the  great  Gate 
of  that  Palace  in  a  Chair  ,  together  with  the 
Soldiers  who  flood  Centinels  at  the  Gate,  who 
all  depofed,  that  no  Chair  pafTed  through 
the  Gate  that  Night :  And  being  asked  how 
they  remembered  it  was  the  fame  Night,  they 
anfwered,  Becaufe  the  King  came  from  New- 
market i  and  the  Queen  went  from  Somerfet 
Houfe  to  White-hall  that  Evening,  being 
JVednefday,  the  16th  of  OcJober. 

Berry's  Maid  alfo  depofed,  That  her  Mafter 
was  at  the  Gate  of  Somerfet- Houfe  that  Even- 


ing when  the  Queen  went  out  5  that  he  after-    1678-9. 
wards  went  to  Bowls,  and  came  home  before  3 1  Car  II. 
Day-light  fhut  in,    and  was   not  abfent  an  ^^Y^** 
Hour  till  he  went  to  Bed,   which  was  about 
12  o'Clock. 

The  Lord  Chief  Juftice,    in   fumming  up  The  Chief  \ 
the  Evidence,  gave  That  for  the  King  all  the  Jufihe  M 
Weight    it    would  bear ;    but    flighted   the reBs  *&* 
Teftimony  given   in  behalf  of  the  Prifoners  ;  Jury' 
telling  the  Jury  it  anfwered  itfelf,  or  was  im- 
poffible to  be  true  :  That  Juftice  Godfrey  had 
been  murdered,  either  becaufe  he  knew  fbme- 
thing the  Priefts  would  not  have  him  .tell,   or 
they  did  it  in  Defiance  of  Juftice,  '  and  in 
Terror  to  all  thofe  who  dare  execute  Juftice 
upon  them. 

The  Jury  withdrawing  a  little  while,  brought  They  are 
all  the  three  Prifoners  in  Guilty  ,  for  which  «»«'#«</, 
the  Chief  Juftice  commended  them  highly, 
and  faid,    if  it  was  the  laft  Word  he  had  to 
fpeak,  he  fhould  have  pronounced  them  guilty; 
whereupon  the  People  in   the  Hall  gave  a 
Shout  as  for  a  notable  Victory,  and  the  next 
Day  Judge   Wild  pronounced  Sentence    oic0„dem_ 
Death  on  them.  ned, 

In  Purfuance  whereof,  Lawrence  Hill  and  and  exe* 
Robert  Green  were  executed  at  Sybum,  the  cuted. 
Twenty-firft  of  the  fame  Month  of  February : 
Henry  Berry,  being  a  Froteftant,  was  reprieved 
fome  few  Days  longer,  in  Expectation  he 
would  have  become  an  Evidence  ;  but  the 
Faction  being  difappointed,  he  alfo  was  exe- 
cuted at  Tyburn  ,  and  they  all  died  profeffing 
their  Innocence  to  the  laft,  and  that  they 
knew  nothing,  either  of  the  Plot  or  the 
Murder. 

Never  was  more  Pains  taken,  or  more  Arti-  „       , 
fice  ufed  to   take  away  the  Lives  of  innocent  on  t^e  tfrjk 
Men,  under  Colour  of  Law,  than  to  get  thefe  of  Green, 
three  poor  Men  condemned.  &c- 

.1...    yjr^ 1 i 

The  Arts 


William  Bromwel  and  John  Waters,  who?, 


found  the   Body  of  Juftice  Godfrey  in  the  u/eYto' 
Fields,  being   brought   before  a  Committee,  prove  Ju— 
(of  which  the  celebrated  Lord   Shaftesbury£tce  God~ 
was  Prefident)  after  their  Examination,  were  £%d  mZ° 
feverally  committed,   the  former  to  Newgate,  the  Papifis 
and  the  latter  to  the  Gate-houfe,  and  ordered 
to  be  fettered  and  hand-cuffed.     Bromwel  was 
kept  in  the  Dungeon  three  Days  and  Nights, 
and  then  fent  for  and  examined  again ;    but 
Shaftesbury  finding  he  could  make  nothing  of 
him,   either  by  Threats  or  Promifes,    he  was 
remanded  to  Newgate,   where  he   lay   nine 
Weeks  more,   no  one  being  permitted  to  fee 
him  ;  only  his  Wife  made  an  Intereft  in  one 
of  the  Lords,   and  obtained  Leave  to  vifit 
him  twice. 

Corral,  the  Hackney -Coachman,  who  was 
charged  with  carrying  the  Corps  in  his  Coach 
to  Primrofe-Hill,  being  examined  before  the 
fame  Committee,  was  offered  five  hundred 
Pounds  if  he  would  make  fuch  a  Difcovery  as 
was  intimated  to  him  ;  and  upon  protefting 
he  knew  nothing  of  the  Matter,  Shaftesbury 
threatned  him  he  fhould  be  hanged,  and  or- 
dered him  to  be  thrown  into  the  Dungeon  in 
Newgate,  where  he  was  almoft  ftifled  with 
the  Clofenefs  and  Naftinefs  of  the  Place.  After; 
fbme  time,  Lord  Shaftesbury  fent  for  him 
again,  and  the  Fellow  ftill  profeffing  he  knew 
nothing  of  the  Matter,  his  Lordlhip  ordered 
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the  Keeper  to  take  and  ftarve  him  to  death  : 
And,  he  was  carried  back  to  Newgate,  and 
kept  in  Irons,  in  the  Condemned  Hole,  from 
Sth'urfday  till  Sunday  Noon,  without  Meat  or 
Drink,  when  he  was  brought  before  the  Com- 
mittee again,  and  offered  a  Reward  of  500/. 
and  to  be  fecurcd  from  Danger,  if  he  would 
become  an  Evidence  of  Juftice  Godfrey's  Mur- 
der ;  but  the  brave  honeft  Man  fell  down  up- 
on his  Knees,  and  faid,  /  know  nothing  of  it, 
and  before  I  will  wrong  any  Man,  I  will  die 
immediately !  Whereupon  the  Lord  Shaftes- 
bury told  him,  He  ftoould  be  carried  back  to 
Newgate,  and  rot  there  :  And  when  he  re- 
prefented  he  had  a  Wife  and  Children,  the 
fame  Lord  anfwered,  Let  his  Wife  and  Child- 
ren ftarve  :  And  the  poor  Coachman  was 
kept  in  the  Condemned  Hole  loaded  with 
heavy  Irons,  6  Weeks  and  3  Days,  and  after- 
wards feven  Weeks  on  the  Common-Side  up- 
on Boards,  till  another  Perfbn  made  Oath, 
that  Juftice  Godfreys  Body  was  carried  out  of 
Town  on  Horfeback  ;  and  then,  upon  giving 
good  Bail,  Corral  was  difcharged  -3  but  his 
Legs  were  fb  galled  with  his  Irons,  that  he 
was  not  able  to  drive  a  Coach  for  two  Months 
after  he  obtained  his  Liberty. 

Miles  Prance  the  Silverfmith,  who  was 
made  the  principal  Evidence  of  Juftice  God- 
frey's Murder,  ufed  to  work  for  the  Queen's 
Chapel  in  Somerfet-Houfe,  as  has  been  already 
obferved  ,  and  having  about  this  Time  a 
Lodger  named  Wren,  who  was  14  Months 
in  arrear  for  Rent ;  this  Lodger,  upon  his 
Landlord's  preffing  him  for  Money,  was  ob- 
ferved to  ufe  fbme  threatning  Words  ;  and  a 
Tankard  being  loft  about  the  fame  Time,  a 
further  Mifunderftanding  happened  between 
the  Landlord  and  his  Lodger ;  but  upon  the 
aoth  of  December,  Prance  had  his  Rent  all 
paid  him,  and  the  next  Day  was  taken  up  by 
a  Warrant  from  the  Council,  upon  the  Infor- 
mation of  Wren  and  ibme  others,  who  pre- 
tended to  fufpedt  Prance  was  privy  to  Juftice 
Godfreys  Murder  :  And  his  dealing  with  Po- 
pifh  Priefts,  and  working  for  a  Popifh  Chapel, 
gave  fuch  a  Colour  tq  the  Suggeftion,  that 
0ren  put  in  his  Claim  for  a  Share  of  the 
500  /.  which  the  Difcoverers  of  Godfrey's  Mur- 
der were  promifed  by  Proclamation. 

Prance,  while  he  was  in  Cuftody,  was  car- 
ried to  a  little  Room  in  the  Lobby  of  the 
Houfe  of  Commons,  whither  feveral  People 
went  out  of  Curiofity  to  fee  him,  and  among 
the  reft  Bedloe  the  Evidence,  who  having  en- 
quired privately  which  was  the  Prifbner  re- 
tired ,  and  Prance,  after  fome  Hours  Atten- 
dance on  the  Commons,  was  carried  to  an 
Eating-Houfe  called  Heaven,  where  Bedloe 
was  planted  on  Purpofe  by  Sir  William  Wal- 
ler, and  upon  Prance's  coming  into  the  Room, 
Bedloe  cried  out,  Sthis  is  one  of  the  Rogues 
that  I  faw  with  a  Dark-Lanthorn  about  the 
Body  of  Juftice  Godfrey ;  but  he  was  then  in  a 
Peruke :  And  Prance  being  afterwards  brought 
before  the  Lords,  Bedloe  charged  him  directly 
with  the  Murder,  and  Wren  this  Lodger  with 
being  out  of  his  Houfe  when  the  Body  was 
miffing. 

But  Prance  being  examined,  pofitively  de- 
nied all,  wifhing  Damnation  to  himfelf  if  he 


knew  any  Thing  of  the  Murder,  or  if  he  e-  1678-9. 
ver  faw  Bedloe  to  his  Knowledge ;  whereupon  3  *  Car.  II; 
he  was  fent  to  Newgate,  thrown  into  the  con-  s/**>" 
demned  Hole,  and  loaden  with  Irons.  The 
next  Day  a  Perfbn  came  to  him,  and  laying 
down  a  Paper  on  a  Form  by  him  retired ;  and 
foon  after,  another,  having  brought  him  aCart- 
dlej  left  the  Room  -3  whereupon  Prance  look- 
ing over  the  Paper,  read  the  following  Mi- 
nutes, So  many  Pcpijh  Lords  mentioned  by 
Name — Fifty  thou/and  Men  to  be  raifed—- 
CcramiJJions  given  out  —  Officers  appointed— — 
Ireland  acquainted  with  the  Defign — and  an 
Abftract  of  Bedhe's  Evidence  as  to  the 
Murder ,  concluding,  he  muft  undoubtedly 
be  privy  to  the  Plot  3  and  advifmg  him  rather 
to  conjefs  than  be  hanged. 

For  as  it  was  contrived,  that  Bedloe  mould 
fecond  Oates  in  his  Evidence  of  the  Plot,  fb 
they  propofed,  Prance  fhould  fecond  Bedloe 
in  his  Evidence  of  the  Murder.  Prance  con- 
sidering his  Circumftances,  and  being  almoft 
dead  with  Cold  and  the  Naftinefsof  the  Place, 
and  in  great  Pain  from  his  Irons,  defired  to 
be  carried  to  Lord  Shaftesbury,  where  he  was 
under  Examination  from  five  to  eleven  at 
Night,  and  threatned  with  Death,  if  he  did 
not  confefs  the  Particulars  mentioned  in  the 
Paper  that  was  brought  him :  Whereupon 
Prance  pretended  to  make  a  Difcovery  in 
Part,  promifing  to  be  larger,  when  he  had  ob- 
tained his  Pardon.  While  he  was  in  this 
Difpofition,  a  Paper  was  drawn  up  and 
brought  to  the  Prifbner  to  fign  -,  and  being 
remanded  to  Newgate,  a  Committee  of  Lords 
and  another  of  Commoners,  went  thither  to 
examine  him  on  the  23d  of  December,  and 
the  next  Day  being  brought  before  the  Coun- 
cil, he  charged  Girald  and  Kelly,  two  Irifh 
Priefts,  Robert' Green,  Cufhion-Man  to  the 
Queen's  Chapel,  Lawrence  Hill,  Servant  to 
Doctor  Godden,  Treafurer  of  the  Chapel, 
and  Henry  Berry  Porter  of  Somerfet-Houfe^ 
with  the  Murder  of  Juftice  Godfrey. 

The  King  afterwards  appointed  the  Duke 
of  Monmouth,  the  Earl  of  Ojfory,  and  Mr. 
Vice-Chamberlain,  to  go  with  Prance  to  So- 
merft-Hcufe,  to  fee  the  Rooms  where  he  pre- 
tended Godfrey  was  laid,  and  Prance  went  to 
fbme  of  the  Rooms  very  readily,  but  was  at 
fuch  a  Lofs  as  to  the  principal  Room,  and  fbme 
other  Particulars,  that  when  the  Duke  of 
Monmouth  asked  the  Lord  Ojfory  what  he 
thought  of  it,  he  anfwered,  It  was  all  a 
Cheat :  However  Prance,  being  brought  be- 
fore the  Council  again,  and  confronted  with 
the  Prifbners,  Green,  Berry,  and  Hill,  confi- 
dently maintained  the  Charge  againft  them, 
and  they  as  pofitively  denied  it :  After  which 
Prance  was  remanded  to  Newgate,  where  he  lay 
with  his  Irons  fbmetimes  on  and  fbmetimes  off, 
according  as  he  was  found  tradable  or  not, 
and  was  threatned  by  the  Members  of  both 
Houfes  feverely,  to  make  him  come  up  to 
Bedhe's  Evidence.  In  the  mean  Time  the 
Man  was  not  fo  abandoned,  but  he  had  ftill 
fbme  Qualms  of  Confcience  ;  and  defiring  to 
be  brought  before  the  King,  he  did,  in  his 
Majefty's  Prefence,  declare,  That  the  Men 
he  had  fworn  againft  were  all  Innocent,  and 
what  he  had  teftified  againft  them  was  falfe  ; 

Upon 
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l6"8  9    Upon  which  the  King  faid,  Is  it  fo  upai  your  j  good  Terms  with  them  ;  and  though  he  had   k>/8-< 
[L^L/  Salvation  ?  And  he  replied,  Upon  my  Salva-  jfeen  Oates's  Narrative  fworn,  which  he  could  3lCar- 
Hon  the  whole  Accufation  is  falfe  $   and  being  j  not  avoid,  Oates  fwears  in  this  Trial,  he  made  w/^" 
immediately  carried   before  the  Council,   he.feveral   Copies   of   it,    which    were   likewife 
fell  upon  his  Knees,  and  made  the  fame  De-  j  fworn  and  communicated  to  the  Government, 
claratiort  there,  and  that  he  never  faw  Bedloe  and  to  his  Friends  5  lb  that  the  Juftice  was 
before  he  was  taken  up  s,  that  he  knew  no-  Mafter  of  no  Secrets,  but  what  many   more  „ 
thing  of  the  Plot  or  the  Murder,  and  could  |  were  acquainted   with,   before   this  Accident 
not  reft  for  the  Story  he  had  told  ;  whereupon   happened  :  It  is  not  conceivable  therefore  for 
fome  of  the  Council  threatned  him  with  the  j  what  End  they  mould  deftroy  him.     Indeed 
Rack.     The  next  Day  he  was  brought  before  j  the  Nation  appears  to  have   been  in  a  great 
the  Council  again,  and  perfifted  he  was  inno-  j  Ferment,  at   the  pretended    Difcovery   of  a 
cent,  declaring,  That  he  had  no  other  Hints  J  Popifh  Plot,  and  fo  diftracted  with  the  Fears 
to  frame  the  Story  by,  he  had  told  them,  than  of  a  general  MafTacre,  that  they  would  not 
the  abovefaid   Paper  of  Inftructions,    which 
was  laid  by  him  in  the  Condemned  Hole  ; 
and,  unlefs  at  the  Time  Richard fn  mentioned 
at  the  Trial  of  thefe  Men,  .Prance  flood  firm 
and  immovable  in  his  Denial  againft  ail  Ter- 
rors and  Temptations,  from  the  29th  of  De- 
cember to  the  eleventh  of  January ;  where 


upon  he  was  londen  with  Irons  again,  and 
thrown  into  a  cold  nafty  Room,  where  he  lay 
in  fuch  Torment,  that  he  was  perpetually 
roaring  and  groaning  till  he  became  delirious, 
and  then  he  kept  crying  out,  Not  guilty? 
not  guilty  !  No  Murder,  no  Murder !  and 
when  i  eople  were  fcandalized  at  this  Treat- 
ment, the  Managers  gave  out  that  he  was 
mad.  The  Keepers,  Mr.  Echard  affures  us, 
were  under  the  Direction  of  an  ambulatory 
Committee,  who  ordered  them  when,  and  in 
what  Degree,  to  fqueeze,  to  pinch,  to  eafe 
or  flrickle,  to  comfort  or  torment  their  Pri- 
soners ,  and  Praihe,  being  unable  to  hold  out 
as  Corral  had  done,  and  finding  his  Life  in 
Danger,  promifed  to  become  an  Evidence  a- 
gain  ;  whereupon  his  Irons  were  knocked  off, 
and  he  was  removed  from  that  cold  difmal 
Place  he  was  in,  to  a  good  Lodging,  and  had 
Variety  of  the  befl  Meat  and  Brink  provided 
him,  allowed  Fen,  Ink,  and  Paper,  and  the 
Affiftance  of  a  Friend,  to  finifh  his  Narrative. 
See  Ecbard's  Hiftory  of  England,  p.  960, 
to  962. 

This  fame  Prance  alfb  in  the  next  Reign, 
made  a  voluntary  Confeffion  in  writing,  de- 
claring all  the  material  Parts  of  his  Narrative, 
Depofitions,  and  Evidence,  at  the  Trials  of 
thefe  Men,  to  be  falfe,  and  the  Effects  of  his 
Cowardice,  having  been  threatned  with  Death, 
and  tortured  to  make  him  accufe  them  ;  which 
is  a  full  Anfwer  to  that  Queftion  of  the  Con- 
tinuers  of  Rapin,  How  came  it  topafs,  that 
none  of  the  Witneffes  againft  Green,  Berry 
and  Hill,  retracled  their  Evidence  in  the  next 
Reign,  when  they  might  have  done  it  with  Im- 
pmity,  if  tt  had  been  falfe  ?  For  here  we  find 
Prance  did  retract  his  Evidence  ;  Oates,  ano- 
ther of  the  "Witneffes,  was  proved  perjured 
by  forty  Witneffes  on  two  Trials  -3  and  Bed- 
loe, the  other  material  Evidence,  was  dead, 
whofe  Teftimony  however  was  proved  to  be 
falfe  at  the  Trials  of  Oates. 

Befides,  for  what  End  fhould  the  Papifts 
murder  Juftice  Godfrey  P  Bifhop  Burnet  tells 
us,  He  behaved  himielf  in  a  friendly  Man- 
ner to  the  Roman  Catholicks,  and  was  in 


give  themlelves  Leave  to  examine  the  Impro- 
bability of  what  the  King's  Witneffes  testi- 
fied ;  nay,  we  find  that,  though  the  Prifoner's, 
every  one  of  them,  brought  good  fubftantial 
Witneffes  to  prove  they  were  in  other  Places 
when  the  Fact  was  committed,  their  Tefti- 
mony was  not  regarded,  but  they  were  Brow- 
beaten, played  upon,  and  fome  of  them 
laughed  out  of  Court.  The  Managers  of  the 
pretended  Plot,  had  fo  contrived  the  Matter, 
that  the  Corps  of  Juftice  Godfrey  was  carried 
in  great  Funeral  Pomp  from  Bride  well  through 
the  principal  Streets  of  the  Citv,  to  be  buried 
at  St.  Ma  tin's  in  the  Fie'ds,  attended  by- 
three  or  fourfcore  Reverend  Clergrmen,  and 
feveral  hundreds  of  eminent  Citizens ;  and 
thefe  were  all  looked  upon  as  fo  many  Wit- 
neffes of  his  being  murdered  by  the  Papifts, 
though  they  knew  no  more  of  the  Matter 
than  other  People  :  And  it  was  unfafe,  after 
this,  for  any  one  to  queftion  whether  the  Jus- 
tice was  murdered  by  the  Papifts,  even  before 
any  Witneffes  appeared  to  fupport  the  impro- 
bable Tale. 

This  fhould  make  Judges  and  Counfel  ex- 
treamly  cautious  how  they  are  biaffed  by  po- 
pular Clamour,  or  deceived  by  the  Arts  of  de- 
figning  Statefmen,  to  run  down  the  unhappy 
Prifoner.  The  Chief  Juftice  who  tried  them^ 
and  fome  of  the  King's  Counfel,  lived  to  fee 
they  were  egregioufiy  miftafcen  ;  and  that  the 
principal  Witneffes  againft  thefe  three  Men 
were  People  of  profligate  Characters,  and  e- 
vidently  perjured  j  and  they  could  not  but  re- 
flect with  Horrour,  how  much  they  had  la- 
boured to  pervert  the  Evidence,  and  influence 
the  Jury  to  find  them  guilty. 

And  here  we  have  an  Inftance  of  an  Englifb 
Inquifition,  erected  by  our  great  Whig  Pa- 
triots, who,  in  this  Land  of  Liberty,  threw 
thefe  poor  People  into  loathfbme  Dungeons, 
before  they  were  convicted  of  any  Crime,  and 
tortured  them  to  death  almoft,  to  compel 
them  to  accufe  themfelves  and  other  innocent 
Men  :  So  little  do  thefe  pretended  Defenders 
of  our  Liberties  regard  them,  when  they  have 
a  Turn  to  ferve !  How  much  fbever  they  may- 
exclaim  againft  Tyranny  or  arbitrary  Power 
when  they  are  out  of,  PJace,  they  themfelves 
are  the  crueleft  Tyrants  and  Oppreffors  when 
ever  they  are  pofleffed  of  Power,  or  can  work 
up  the  People  into  a  Humour,  to  fecond  their 
Ambition  and  Revenge. 


The 
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ciiiThe  Trial  of  Samuel  Atkins,  Gent,  for  Murder, $*% 
at  the  Kings-Bench  Bar,  the  8th,  10th,  and"^^ 
nth  of  February ,  1678-9.     31  Car*  II. 


31 

Atkins'/ 


Charged  as  ^  H  E  Indictment  charges  the  laid  Samuel 
Jccejfary  J[  Atkins  with  commanding,  counselling, 
frey's  "  anc^  abetting  Robert  Green,  Henry  Berry ,  Law- 
Murder,    rence  Hill,  Girald,  Dominick  Kelly,  and 

Philibert  Vernatt,  to  murder  Sir  Edmund-bury 
Godfrey,  on  the  12th  of  OcJober,  in  the  30 
Car.  II.  and  with  harbouring,  comforting,  and 
maintaining  the  laid  Murderers,  after  the  Fact 
was  committed. 
His  Ar-  The  Prifoner  being  arraigned  the  5th  of 
raignment.  pebruary,  pleaded  Not  guilty,  and  defired  that 
all  the  Examinations  that  had  been  taken  a- 
gainft  him,  might  be  brought  into  Court  at 
his  Trial :  He  defired  alio  that  he  might  have 
a  fpeedy  Trial,  for  he  had  already  lain  fixteen 
Weeks  in  Prifbn.  To  which  the  Lord  Chief 
Juftice  anfwered,  He  fhould  be  tried  on  Mon- 
day the  10th  of  February,  after  Green  and  the 
reft  of  the  Principals  were  tried,  if  the  Court 
had  Time  ;  but  he  was  not  tried  til!  the  1  ith 
of  February. 

The  Prilbner,  having  been  indicted  as  Prin- 
cipal in  the  laid  Murder,  was  arraigned  alio 
as  fuch ;  but  difcharged  of  that  Indictment  for 
want  of  Evidence. 
<fheE<ui-       The  Witnelfes  produced  ngainft  the  Prifo- 
denee,       ncr  at  his  Trial  the  1  ith  of  February,  to  prove 
him  hccefary  to  the  Murder,  were   Charles 
Atkins,  Bed.oe,  and  Thomas  Walton. 
tf  Chavles     Charles  Atkins  depofed,  That  Samuel  At- 
Atkins.     \ins,  the  Prilbner,   told   him,    Sir   Edmund- 
bury  Godfrey  had  very  much  injured  his  Mat- 
ter (Mr.  Pepys,  Secretary  of  the   Admiralty) 
and  asked  him  (.Charles  Atkins,  the  Witnefs) 
if  he  knew  a  Man  that  would  be  flout  and 
fecret ;  and  asked  particularly  after  one  Child, 
bidding  the  Witnefs  fend  him  to  his  Matter  : 
That  accordingly  the  Witnefs  met  Child,  and 
lent  him  to  Mr.  Pepys ;  that  he  afterwards 
met  Child  again,  who  faid  he  had  been  there  ; 
and  Child  propofed  to  the  Witnefs,  Charles 
Atkins,    to  join  with  him   in   murdering  a 
Man. 
BedloeV        Bedloe  depofed,  That   Le  Faire  the  Jefuit 
Evidence.  to]fi  him,  that  fuch  a  one  was  murdered,  and 
they  intended  to  difpofe  of  the  Body  j    and 
that  one  Atkins  was  to  aflift  in  carrying  it  off: 
That  the  Deponent  was  at  a  Room  in  Somer- 
fet  -  Houfe  afterwards,    where  the  Corps  of 
Sir  E.  Godfrey  lay,  and  feeing  a  young  Man 
(with  fbme  other  Company)  there,  he  asked 
him,    if  his  Name  was  Atkins ;    that    the 
young  Man  anfwered,  it  was,  and  he  was 
Mr.  Pepys' s  Clerk ;  but  he  could  not  fay  the 
Prifoner  at  the  Bar  was  the  Man :  There  was 
no  other  Light  but  what  they  received  from 
a  Dark-Lanthorn. 

Walton,  the  Schoolmafter,  depofed,  That 

the  Prifoner,  Samuel  sttkins,  promifed  to  meet 

him  at  a  Publick  Houfe  the  1 2th  of  Oolober 

(the  Day  Godfrey  was  murdered)  but  did  not 

No,  11. 


Walton*/ 
Evidence. 


come :  And  the  Prifoner  demanding  of  this 
Witnefs,  if  he  did  not  know  him  to  be  a  Pro- 
teftant  ?  He  anfwered,  he  knew  him  to  be  a 
zealous  Proteftant. 

However,  the  Attorney  General  called  a 
Boy,  to  prove  he  had  feen  the  Prifoner  at 
Mafs ;  but  the  Boy  declared  he  did  not  know 
him. 

The  Prifoner,  being  ordered  to  make  his  The  Prifa* 
Defence,  folemnly   protefled  his  Innocence ;  "er's  De~ 
and  faid,    the  Witnefs  Charles  Atkins,  wIkt    ftf; 
accufed  him,  had  been  fubfifted  by  him,  and 
kept  from  perifhing  ;  and  that  he  never  had 
any  fuch  Difcourle  with  him  as  had  been 
fworn. 

The  Lord  Chief  Juftice  anfwered,  Whether 
he  had  or  had.  not,  was  not  material  -3  and  ac- 
knowledged, that  the  Evidence  Charles  At- 
kins had  given,  was  nothing  to  the  Pur- 
pofe. 

Then  the  Prifoner  called  Captain  Vittles,  His  Wfc 
Commander  of  one  of  the  Kings  Yatchs, "eJf"- 
who  depofed,  That  the  Prifoner  was  on  board 
his  Yatch  the  14th  of  OSlober,  the  Evening 
he  was  faid  to  be  in  the  Room  at  Somerfet- 
Houfe  with  Godfrey's  Corps,  and  that  he  ftaid 
there  till  near  Midnight ;  which  was  alfo  con- 
firmed by  the  Boat's  Crew  that  brought  him 
to  London  that  Night. 

Whereupon  the  Jury  acquitted  the  Prifoner,  He  is  ac- 
Without  going  from  the  Bar.  -  quitted. 

This  is  a  remarkable  Inftance  of  the  Pre-  Remarks 
valence  of  the  Faction  at  this  Time:  Here «»Atkbs> 
was  an  honeft  Gentleman  charged  with  the  aI' 
Murder  of  Godfrey,  committed  to  Newgate, 
and  laid  in  Irons  for  fixteen  Weeks,  upon  the 
moft  trifling  Suggeflions  j  the  principal  De- 
figns  of  which  feems  to  be,  to  make  him  ac- 
cufe  his  Matter,  Mr.  Secretary  Pepys  :  But  he 
was  a  Perfbn  of  more  Honour,  and  being 
able  to  prove  himfelf  in  other  Places,  both  at 
the  Time  of  Godfrey's  Death,  and  the  Time 
it  was  pretended  his  Corps  lay  at  Somerfet- 
Houfe,  he  was  acquitted  of  courfe,  of  being 
either  Principal  or  Acceffary  to  Godfreys 
Death.  His  Name-fake  Charles  Atkins,  ap- 
pears to  have  been  a  very  forward  Witnefs ; 
though  he  had  been  relieved  by  the  Prifoner 
in  his  Neceffity,  yet,  in  Hopes  of  fharing  the 
great  Rewards  that  were  promifed  at  this 
Time  to  the  Difcoverers  of  Godfrey's  Murder, 
he  had  the  Bafenefs  and  Ingratitude  to  ac- 
cufe  his  beft  Friend,  and  endeavour  by  his 
detefted  Perjuries,  to  deprive  him  of  his  Life: 
And  the  Whigs,  who  had  the  Management 
of  the  Matter,  and  whofe  Bufinels  it  was  to 
enflame  the  People,  we  find,  laid  hold  of  the 
moft  remote  and  trifling  Circumftances,  to 
confirm  the  Truth  of  the  pretended  Plot  j 
but  they  feemed  a  little  afhamed  at  this  Tri- 
al of  accufing  and  profecuting  an  innocent 
S  f  f  f  Man 
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16-8-9.  Man  fb  inhumanly;  and  endeavouring  to  take 
3lCarII'away  his  Life,  when  they  had  fo  very  little 
s*/^*v^  Colour  for  it. 

Mr.  Pepys,-  Secretary  to  the  Admiralty,  to 
whom  the  Prifbner  was  Clerk,  was  accufed  al- 
io as  a  Confpirator  by  the  profligate  WitnefTes 
of  the  pretended  Popifh  Plot,  and  thereupon 
committed  to  the  tfbwer  by  the  Houfe  of 
Commons ;  but  he  was  admitted  to  Bail  the 
next  Month,  and  at  length  difcharged  with- 


out being  brought  to  a  Trial:  And  this  was  1678-j). 
the  Cafe  of  many  more,  whom  the  WitnefTes  3lCar-  *] 
accufed  for  no  other  Reafbq,  but,  in  Expecta-  s*/*>v^s, 
tion  of  raifing  their  Fortunes,  by  fweafing 
Men  out  of  their  Lives.  It  muft  remain  a 
lafting  Reproach  to  this  Nation,  that  fb  many 
were  deftroyed  upon  the  Teftimony  of  fuch 
Wretches,  as  no  Man  fcarce  would  have 
credited  in  the  moft  trifling  Concerns. 


^jj The  Trial  of  Charles  Lord  C o n w a l l i s,  for 
Murder j  before  the  Lord  High  Steward,  and  a 
certain  Number  of  Peers  commiflioned  to  try 
him*  in  WeJtminfter~Hall,  1678.     30  Car.  II. 


The   fatal 
of  Lord 
Conwallis. 


1678. 
30 Car.  II. 


<fhefodi3- 
merit. 


m 


%he  Evi- 
dence. 


AN  Indictment  was  found  by  the  Grand 
Jury  of  Middle/ex,  fetting  forth,  That 
Charles  Lord  Conwailis  (together  with  Charles 
Gerrard  and  Edward  Bourne}  on  the  i8th  of 
May,  then  laft  paft,  did  felonioufly,  and  of 
his  Malice  afore-thought,  make  an  Affault  on 
the  Perfon  of  Robert  Clerk,  in  his  Majefty's 
Palace  of  Whitehall,  within  the  faid  County  ; 
and  that  the  faid  Gerrard  took  up  the  faid 
Clerk  in  his  Arms,  flung  him  down  and  broke 
his  Neck,  of  which  the  faid  Clerk  inftantly 
died :  And  that  the  faid  Lord  Conwallis  was 
prefent,  aiding  and  abetting  the  faid  Charles 
Gerrard  to  commit  the  faid  Murder,  and  So 
was  a  Principal  in  it. 

A  Soldier,  who  ftobd  Centinel  at  the  Bot- 
tom of  the  Stairs  that  led  from  the  Gallery  in 
Whitehall  into  the  Park,  that  Night  the  Fact 
was  committed,  depofed,  That  on  the  18th 
of  May,  between  one  and  two  in  the  Morn- 
ing, the  Lord  Conwallis  and  Mr.  Gerrard,  with 
three  Footmen  behind  them,  came  from  the 
faid  Gallery  down  the  Stairs  into  the  Park, 
and  demanding  of  him  the  Hour,  he  told  them ; 
but  they   being  difbrdered   in   Drink,  with 
many  Oaths  replied,  he  Jyed,  went  by  him 
into  the  Park,   and   fwore  they  would   kill 
fomebody  before  they  went  away  :   That  a- 
bout   an  Hour  after  they  returned  to   the 
Stairs,   and  he   (the  Centinel)    demanding, 
Who  comes  there  ?  They  anfwered  him  in  a 
very  obfcene  rude  Language,  threatning  to 
kill  him,  but  he  kept  them  off:  Then  one  of 
them  gave  away  his  Sword,    and  fwore  he 
would  kifs  him,  which  he  (the  Centinel)  re- 
fufing,  they  threatned  him  again,  and  feemed 
to  contend   which  of  them  fhould  run  him 
through:  At  length,  going  up  the  Stairs,  there 
came  two  young  Lads  to  the  Centinel,  and 
one  of  them  defired  him  (the  Deponent)  to 
call  him  early  the  next  Morning,  which  my 
Lord  Conwallis  and  Gerrard  hearing  as  they 
flood  on  theTop  of  the  Stairs,  they  bid  the  De- 
ponent fhoot  the  Boy,  and  they  would  bear  him 
out ,  and,  on  his  refilling,  one  of  them  fwore 
he  would  kick  the  Boy's  Arfe  to  Hell :  To 
which  the  Boy  made  fbme  Reply,  wherein 
the  Word  Arfe  was  repeated :  Whereupon 


one  of  the  Gentlemen  in  a  Rage  run  down 
the  Stairs ;  and  the  Boy  who  fpoke  the  Words 
gettiAg  away,  the  Gentleman  took  the  other 
Boy  up  irt  his  Arms,  he  crying  out  all  the 
while,  O  my.  Lor'd  it  was  not  I !  indeed  my 
Lord  it  was  not  1 1  and  either  by  throwing 
him  down  on  the  Ground,  or  by  a  Blow,  kil- 
led the  Boy  out-right. 

The  Boy  who  fpoke  the  Words,  confirmed 
the  Centinel's  Evidence ;  but  depofed,  That 
he  only  faid,  Why  kick  my  Arfe  to  Hell  ? 
However  the  Gentlemen  miftook  his  Words. 

Two  of  the  Lord  Conwallis's  Footmen,  who 
had  been  indicted  for  the  fame  Murder  and 
acquitted  by  the  Court  of  Kings-Bench,  were 
admitted  to  give  Evidence  in  this  Cafe,  and 
depofed,  That  it  was  Mr.  Gerrard  that  com- 
mitted the  Fact ;  and  that  my  Lord  Conwallis 
remained  at  the  Top  of  the  Stairs,  and  ran 
away  as  fbon  as  the  Fact  was  done,  for  > 
Fear  of  being  knocked  on  the  Head  by  the 
Soldiers. 

Mr.  Sollicitor  General  obferved  upon  the  The  Coun- 
Evidence,  That  it  appeared,  both  my  Lord  and^  ohfer~ 
Mr.  Gerrard  had  a  murderous  Intention,  both^f"^?* 
of  them  fwearing  they  would  kill  the  Centi- <&»<*. 
nel :  And  as  to  the  Murder  that  was  actually 
committed,  his  Lordfhip  was  prefent  at   it, 
and  had  not  given  any  Evidence  that   he  dif- 
approved  of  it,    or  endeavoured  to  prevent 
it ;  all  which  amounted  to  as  much  in  Law, 
as  if  he  had  ftruck  the  Blow. 

Mr.  Serjeant  Maynard  alfb  obferved,  That 
his  Lordfhip 's  being  at  fbme  Diftance  would 
not  excufe  him,  if  he  was  engaged  with 
Gerrard  in  an  unlawful  Defign ;  and  cited  the 
Lord  Dacres's  Cafe,  who  went  into  a  Park 
with  other  Company  to  fteal  Deer ;  and  though 
my  Lord  and  fbme  of  them  fled  on  the  Keep- 
er's Coming,  yet  the  Keeper  being  killed 
afterwards,  when  his  Lordfhip  was  without 
the  Pales,  and  a  Mile  diftant  from  the  Place, 
yet  he  was  adjudged  guilty  of  Murder. 

The  Lord  Conwallis  faid  in  his  Defence,  Lord  Con- 
that  he  was  indeed  in  Company  with  Mr.  wallis'* 
Gerrard  that  Night  the  Fact  was  committed,  Deftnct* 
but  that  he  had  no  ill  Intention  ;  and  obfer- 
ved, that  there  was  but  one  Witnefs  who  de- 
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pofed,  that  both  of  therri  faid  ihey  would 
kill  the  Centinel :  That  he  was  not  confcious 
that  he  had  any  Hand  in  this  Murder,  and 
therefore  had  not  withdrawn  himfelf;  but 
trufting  to  his  Innocence,  furrendered  to  the 
Coroner  the  next  Day,  and  now  fubmitted 
to  the  Judgment  of  his  Peers. 

Ifhe  Prifoner  being  taken  from  the  Bar, 
and  the  Lords  withdrawn  to  confider  of  their 
Evidence,  the  Lords,  about  two  Hours  after, 
returned  to  their  Seats,  and  defired  to  pro- 
pofe  a  Point  of  Law  to  the  Judges :  To 
which  the  Lord  Steward  anfwered,  That  the 
later  and  better  Opinion  was,  That  fuch 
Queftions  ought  to  be  put  in  the  Pretence  of 
the  Prifoner,  that  he  might  know  whether 
the  Cafe  was  juftly  ftated  :  Whereupon  the 
Prifoner  was  brought  to  the  Bar  again,  and 
the  following  Queftion  propofed  to  the  Judges, 
j  Point  of(jviZ.')  Whether  thofe  who  were  prefent,  and 
contributed  to  any  Diforders,  whereupon  a 
Manslaughter  enfues,  are  as  guilty  of  Man- 
slaughter as  he  who  is  actually  the  Manflayer ; 
as  it  is  in  Murder ;  where  all,  who  are  guilty 
of  the  Trefpafs  which  occafions  it,  are  deemed 
equally  guilty  with  him  who  commits  the 
Fact? 

The  Judges  anfwered,  The  Cafe  was  the 
fame  in  Manslaughter,  as  in  Murder. 

The  Lords  withdrawing  again,  and  return- 
ing into  the  Court  after  a  Short  Recefs,  and 
the  Lord  High  Steward  demanding  of  them, 
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in  their  Order,  beginning  with  the  youngeft 
Raronj    Whether  the  Lord   Cornwallis  was ' 
Guilty  ?    Six  of  them  declared  him  guilty  of 
Manslaughter ;  but  a  great  Majority  acquitted  ihe  Prifo 
him  ;  whereupon  hisLordfhip  was  discharged : ner  is  ac 
And  the  Lord  High  Steward  breaking  his?'"""'' 
Staff,  the  Court  was  diSfolved. 

The  Lords,  no  doubt,  gave  their  Verdict  Remarks. 
according  to  their  Judgment:  They  believed, 
I  prefume,  that  the  Deceafed  was  killed  by 
Accident  j  but  had  this  Noble  Peer  been  tried 
by  a  Jury  of  Commoners,  poffibly  he  had  not 
come  off  fo  well :  For  here  were  two  Gentle- 
men declaring  they  Would  kill  the  Centinel, 
or  fbme  Body,  and  actually  attacked  the 
Soldier,  who  depofed,  that  it  was  with  Diffi- 
culty he  kept  them  off :  Then,  without  any 
Provocation,  one  of  them  takes  up  an  in- 
nocent Boy  in  his  Arms,  and  throws  him  down 
with  that  Force  that  he  killed  him  upon  the 
Spot.  What  Denomination  muft  we  give 
this  Fact  ?  And  whether  it  was  my  Lord  or 
Gerrard  that  did  it,  only  appears  by  the  Evi- 
dence of  his  Lordfhip's  Footmen,  who  were 
indicted  as  Acceffaries  to  the  fame  Murder  ; 
and  their  Evidence  was  fb  well  received,,  that 
it  teems  to  have  turned  the  Scale. 

Upon  the  whoje,  as  the  Cafe  ftands,  a 
Commoner  mufl  be  mad  who  does  not  avoid 
all  Occafions  of  contending  with  a  Noble  Peer, 
fince  the  leaft  ill  Language  is  held  a  Sufficient 
Provocation  to  take  away  his  Life. 


xc^ii.The  Trial  of  David  Lewis,  Clerk,  for  High- jZ&t 
Treafon,  at  Monmouth  Affizes,  the  28th  and  29th 
of  March,  1679.     31  Car.  II. 
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ff&VW/ff-'T^HE  Indictment  charges  the  Prifoner  with 

mint.  \.    High-Treafbn,  upon  the  Statute  of  the 

27  EliZ.  cap.  2.    for  that  he   went  beyond 

Sea,    received  Orders  from  the  Church  of 

Rome ;  then  returned  back  to  England,  and 

remained1"  here  forty   Days,    and  upwards ; 

which  is  made  High  Treafon  by  that  Statute. 

VtxEvi-       Three  or  four  Witneffes  depofed,   That 

*««•        the  Prifoner  read  Mafs  feveral  times,    took 

Confeffions,   gave  Abfolutions,  Married  and 

Chriftened :  And  another,  that  She  heard  him 

preach  both  in  Englijh  and  Welch  -3   and  that 

there  were  Altars,  Chalices,  and  Crucifixes  in 

the  Place  where  he  officiated. 

The  Prifi-     The  Prifoner  in  his  Defence  faid,   he  was 

*er's  De-  indicted  indeed  on  the  27th  oiEliz.  for  that, 


few 


being  a  natural-born  Subject,  he  was  ordained 
beyond  Sea,  by  an  Authority  derived  from 
the  See  of  Rome,  and  returned  back,  and  re- 
mained in  England  j  but  he  conceived  none  of 
the  Witneffes  proved  the  Facts  laid  in  the 
Indictment. 

To  which  Mr.  Juftice  Atkyns  replied,  It 
was  not  expected  they  Should  bring  Perfons  to 
prove  they  Saw  him  ordained  ;  it  was  enough 
they  had  given  Evidence  that  he  had  ex- 
ercited  the  Function  of  a  Prieft. 


The  Prifoner  faid,  they  could  not  prove  he 
read  Mafs,  unlefs  they  firft  proved  he  wa*  or- 
dained by  an  Authority  derived  from  the 
See  of  Rome ;  for,  if  there  was  no  Ordination, 
there  could  be  no  Prieft ;  and  if  no  Prieft, 
then  no  Mafs :  And  as  for  Confeffions  and 
Absolutions,  thefe  were  performed  by  the 
Ministers  of  the  Church  of  England  ;  and 
many  of  the  Laity  baptized  in  Cafes  of  Ne- 
ceSfity,  though  they  were  no  Priefts :  And  he 
apprehended  that  barely  the  reading  Mafs  was 
not  Treafon. 

Mr.  Juftice  Atkyns  told  the  Prifoner,  That 
he  who  heard  Mafs,  indeed,  only  forfeited 
too  Marks  by  the  23d  of  EliZ.  but  he 
that  ufed  to  read  it,  was  guilty  of  High- 
Treafon. 

Then  the  Prifoner  objected,  that  the  Wit- 
neSTes  fwore  againft  him  out  of  Malice  $  and 
particularly,  that  one  of  them,  not  being  able 
to  prevail  againft  him  in  a  Suit  in  Chancery, 
vowed,  She  would  never  leave  profecuting 
him,  till  Jhe  had  vsdajhed  her  Hands  in  his 
Heart's  Blood,  and  made  Pottage  oj  his  Head : 
And  the  Prifoner  produced  four  Witneffes, 
who  attefted  the  Truth  of  it.  He  alfo  pro- 
duced others,  who  depofed,  That  Price,  one 
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o  'r'^TT  °^  f^e  Pr'nc'Pa'  Witnefles  againft  him,   laid 
C^VNJ  t^iac  very  doming  his  Trial  came  on,  that  he 

doubted  if  the  Prifbner  was  the  Man. 
He  is  con-     fhe  Jury  being  withdrawn,    aftet  a  fhort 
St^-Recefi,  brought  in  their  Verdift,  thafthe  Pri- 
foner  was  Guilty  ;  and  Sentence  paffed  on 
him  as  a  Traitor. 

He  was  reprieved  from  Time  to  Time,  for 
the  Space  of  five  Months ;  but  at  length  was 
executed  at  Uske  in  Monmouthfhire,  on  the 
a  7th  of  Auguft,  1679. 
His  Speech,  fa  the  Place  of  Execution  Mr.  Lewis  made 
a  Speech  to  the  People,  wherein  he  laid,  he 
thanked  God  that  he  did  not  fuffer  as  a  Thief 
or  a  Murderer,  but  as  a  Chriftian,  and  there- 
fore was  not  afhamed.  How  forward  he  had 
been  to  relieve  the  Poor,  his  impartial  Neigh- 
bours could  inform  them  ;  and  yet,  during 
his  nine  Months  Imprifonment,  feveral  foul 
Afperfions  had  been  caft  upon  him  by  fome 
of  thofe  to  whom  he  had  been  charitably 
ferviceable  for  thirty  Years :  He  prayed  God 
to  forgive  them,  and  hoped,  notwithftanding 
thofe  Calumnies,  he  mould  retain  the  Cha- 
racter of  an  honeft  Man  amongft  Gentlemen 
of  Worth,  with  whom  he  had  lived  and 
converted. 

He  declared,  by  all  that  was  facred  in 
Heaven  and  Earth,  that  he  knew  nothing  of 
any  Plot ;  nor  could  the  Witneffes  of  the  Plot, 
Oates,  Bedloe,  Dugdale,  or  Prance,  lay  any 
thing  to  his  Charge,  though  they  lifted  him 
thoroughly  laft  May,  while  he  was  confined 
in  Newgate. 

He  was  never  taught  the  Doctrine  of 
King-kill,  ng  j  and  from  his  Soul  he  detefted 
and  abhorred  it,  as  direc/fcly  oppofite  to  the 
Principles  of  the  Chriftian  Religion,  which 
he  profefTed  :  That  it  was  the  Refblution  of 
the  Council  of  Conftance,  That  it  was  damna- 
ble for  any  Subject,  or  private  Perfbn,  to 
murder  or  confpire  againft  their  lawful  Prince, 
though  he  were  a  i'urk,  an  Apoftate,  a  Per- 
lecutor,  or  a  Tyrant.  Clement,  indeed,  mur- 
dered Henry  III.  and  Ravilliac,  Henry  IV.  of 
France  ;  but  they  were  punifhed  for  it  with 
the  utmoft  Severity,  and  ftigmatized  by  all 
Roman  Catholicks  as  Mifcreanrs  and  Villains ; 
and  the  whole  Body  of  Roman  Catholicks 
ought  not  to  be  cenfured  for  the  Villainy  of 
a  few  Defperadoes.  For  his  Part,  he  always 
loved  and  honoured  the  King,  and  prayed 
for  his  Profperity  $  and  whatever  Plot  there 
might  have  been,   he  prayed  it  might  be 
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brought  to  Light,  and  the  A&ors  brought  to 
condign  Punimment. 

He  confefled  he  was  a  Roman  Catholick  v-/^rs' 
Prieft,  of  the  Society  of  Je/hs  •  and  blefled 
the  Hour  in  which  he  was  ordained,  fo  firmly 
was  he  fixed  in  his  Religion.  He  faid,  that 
if  Life,  and  all  the  good  Things  of  this 
World,  were  offered  him  to  renounce  it,  they 
could  not  move  him.  He  was  condemned, 
he  obferved,  for  reading  Mafs,  hearing  Con- 
feflions,  adminiftring  the  Sacraments,  anoint- 
ing the  Sick,  Chriftening,  Marrying,  and 
Preaching :  As  for  reading  Mafs,  it  was  the 
old  accuftomed  and  laudable  Liturgy  of  the 
Holy  Church  •  and  all  the  other  Ads  were 
Acls  of  Religion,  tending  to  the  Worfhip  of 
God  5  and  as  he  died  for  thefe,  he  died  for 
Religion.  That  he  was  told  at  his  Examina- 
tion in  London,  If  he  would  difcover  the  Plot, 
and  conform,  he  might  fave  his  Life ;  but  he 
knew  nothing  of  the  Plot,  and  his  Conference 
would  not  fuffer  him  to  conform  :  He  muft 
die  therefore  for  Conference  and  Religion  $ 
and  as  he  died  upon  fuch  a  good  Account,  he 
laid  down  his  Life  with  Alacrity. 

He  forgave  all  his  Enemies,  eipecially  the 
principal  Profecutor,  who  had  long  thirfted 
after  his  Blood  ;  and  wifhed  his  Soul  fb  well, 
that,  were  it  in  his  Power,  he  would  feat  him 
a  Seraphin  in  Heaven  ;  praying  for  them  in 
the  Language  of  St.  Stephen,  Lord,  lay  not 
this  Sin  tc  their  Charge  :  And  in  the  Words 
of  our  Saviour,  Father,  forgive  them,  for 
they  know  not  what  they  do. 

He  faid,  It  was  with  Reafon  he  loved 
them  ,  for  though  they  prejudiced  their  own 
Souls,  they  had  conferred  on  him  the  moft 
ineftimable  Benefits :  He  wifhed  them  there- 
fore a  good  Eternity  -}  adding,  0  Eternity, 
Eternity !  How  momentaneous  are  the  Glories, 
Riches,  and  Pleafures  of  this  World  I  And. 
how  defirable  art  thou,  endlefs  Eternity  ! 

I  fhall  make  no  other  Observations  on  this  Remarhi 
Trial,  but  that  this  Gentleman  was  condemned 
and  executed,  purely  for  being  a  Popifh  Prieft, 
without  any  manner  of  Evidence  of  his  being 
in  any  Plot  againft  the  Government ;»  as  was 
the  Cafe  of  fbme  others  at;this  Time.  The 
Faction  would  not  fuffer  a  Popifh  Prieft  to 
live  ;  and  feemed  to  threaten  the  King,  unlefs 
he  fuffered  the  Laws  to  be  put  in  Execution 
againft  them  with  the  utmoft  Rigour  j  though 
it  is  generally  agreed,  thofe  Laws  were  only- 
made  in  terror  em. 
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The  Trial  of  NathanaeL  Reading,  Efq;  for 
Mifdemeanor,  in  endeavouring  to  fuborn  one 
of  the  King's  Witneffes  to  ftifle  his  Evidence, 
before  Commiflioners  of  Oyer  and  Terminer, 
in  Weftminfter-Hall,  the  24th  of  dpril,  1679* 
3 1  Car.  II* 
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to  the 
Grand 
Jury. 


Lireftions  >~T^  H  E  Court  directed  the  Grand  Jury  to 
JL    find  the  Bill  againft   Mr.  Reading,    if 
they  had  but  probable  Evidence  of  the  Charge ; 
becaufe  their  Prefentment,  they  faid,  was  not 
a  Conviction,    but  in  the  Nature  of  an  Ac- 
cufation,    in  order  to  bring  the  Prifoner  to  a 
fair  Trial.     They  were  inftructed  alio  not  to 
find  it  Treafbn,  but  Mifdemeanor  only  ,   and 
the  Jury  having  found  the  Bill,  in  f  urfuance 
of  their  Directions,    eleven   of  the  twelve 
Judges  affembled   in  the  Court  of  Kings- 
Bench,  to  try  him  on  the  24th  of  April,  when 
the  Prifoner  was  brought  to  the  Bar,  and 
arraigned. 
Vhelndifr-     The  Indictment  fet  forth,    That,  whereas 
mtvt-        Edward  Coleman,  William  Ireland,  'John  Grove, 
and  other  Traitors,  had  confpired  the  Death 
of  the  King,  and  the  Subversion  of  the  Efta- 
blifhed  Religion  and  Government,   for  which 
they  had  been  attainted  and  executed  ;  and 
whereas  William  Earl    of   Pcwis,     William 
Lord   Vilcount  Stafford,    with    three   other 
Noblemen,   and    Sir  Henry   Tichbum,   were 
accufed  of  the  faid  Treafbns,  and  committed 
to  the  'Tower,   and  thereof  impeached  by  the 
Houfe  of  Commons  -3  The  Prifoner,  Nathanael 
Reading,  well  knowing  the  Premifles,  and  be- 
ing devilifhly  affected  againft  the   King,  his 
Supreme  and  Natural  Lord,  and  devifing  to 
fnbvert  the  Government  and  the  Religion 
eftablifhed,  and  to  obftruct  and  ftifle  the  Dif- 
covery  of  the  aforefaid  Treafbns,  and  retard 
the  Profecution  of  the  faid   Lords    in  the 
Tower,   k3c.    did  fblicit    and  fuborn    Willi  - 
am   Bedloe  to   leffen  and  ftifle  his  Evidence 
againft  the  faid  Lords,     and  to  give  fuch 
Evidence  as  he,  the  faid  Nathanael  Reading, 
fhould  direct ;    and  to  that  Purpofe  did  cor- 
ruptly give  to  the  faid  William  Bedloe  fifty- 
fix  Guineas,  and  promifed  him  more,   to  the 
Hindrance    and   Suppreffion  of  Juftice,    in 
Contempt  of  the  Laws,  & c. 

The  Prifoner  pleading  Not  guilty,  and  the 
Jurors  being    called   over,   the  Lord   Chief 
Juftice  North  directed  that  Sir  John  Cutler 
fhould  be  Foreman  of  the  Jury  :    Whereupon 
I  Noperemp-  the  Prifoner  challenged  him  ;  but  was  told  by 
tory  Chai-the  Court  that  he  could  challenge  none  with- 
g_'"  a  out  Caufe,    being  indidted  only   for  a  Mif- 
demeanor. 

The  Prifoner  replied,  The  Indictment  con- 
tained exprefs  Treafon  ;  and  complained  that 
he  had  no  Counfel  or  Friend,  or  fo  much  as 
his  Wife  fuffered  to  come  near  him,  though 
he  had  been  very  ill,  occafioned  by  the  bar- 
barous and  illegal  Uiage  he  had  undergone  ; 
and  believed  he  was  the  firft  Englijhman^  in 
No.  11, 
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fuch  Circumftances,  that  was  ever  fb  ufed. 
He  apprehended,  that  the  Indictment  charged 
him  with  greater  Treafons  than  Coleman  and 
the  reft  had  been  executed  for,  and  therefore 
defired  the  Judgment  of  the  Court,  If  he 
might  not  be  allowed  a  peremptory  Chal- 
lenge ? 

The  Lord  Chief  Juftice  North  anfwered,  The  Profe- 
If  the  Fact  laid  in  the  Indictment  had  been  HTcrlme 
laid  as  an  Overt-Act  for  the  evidencing  the  wi,at  ^ 
Imagination  of  his  Heart  in  compafling  the  pkafes. 
King's  Death,   and  the  Deftruction   of  the 
Realm,  there  it  had  been  an  Indictment  of 
Treafon  3    but   fince   there  was  no  Treafbn 
formally  laid,  nor  the  Word  proditorie,  which 
was  neceffary  in  all  Indictments  of  Treafon, 
it  was  only  a  Mifdemeanor  he  was  charged 
with,  which  was  a  great  Favour }    therefore 
he  muft  fhew  his  Cauie  of  Challenge. 

The  Prifoner  defired  to  know,    If,  after  -,    „  ., 
this  Favour  fhewed  him,  he  might  not  be  in-  „er  ,S,aSi 
dieted  for   High-Treafon  ?    And    obferved,£e  was 
that  there  did  not  want  any  one  Circumftance  charged 
of  the  Formality  of  an  Indictment  for  High- J?**  7"^ 
Treafon  but  the  Word  proditorie  ,  for  it  was 
faid,   that  Coleman  and  others  did  confpire 
the  Death  of  the  King  3    that  the  Lords  in 
the  Tower  were  accufed  6f  the  fame  Treafon  , 
and  that  he,  the  Prifoner,   knowing  the  Pre- 
miffes,  did  falfely,  malicioufly,  and  advifedly 
fuborn  the  Witneffes  againft  them,Sc.  which 
muft  amount  to  Treafon  in  him,    or  Mif- 
prifion  of  Treafon  at  leaft. 

The  Chief  juftice  anfwered,    There  was  a 
Difference  between  the  Knowledge  of  a  Trea- 
fon that   was  fecret,    and  the  concealing  it, 
and  the  Knowledge  of  a  Treafon  that  was 
difoovered  :  That  though  the  concealing  of  a 
fecret  Treafon,  and  endeavouring  to  ftifle  the 
Evidence  was  Mifprifion  of  Treafon,   yet  the 
knowing   of  a  Treafon   that   all  the  World 
knew  was  not  Mifprifion  of  Treafon  ,  nor  was 
it  laid  as  a  Crime  here,  but  only  as  an  Aggra- 
vation   of  the  Crime.     And  as  for  his  De-The  Court 
mand,   Whether  he  might  not  afterwards  be  ^fwer, 
tried   for  Treafon,   they  were  not  to  fatisfy     aI°? 
him  ,  but  he  was  to  aniwer  to  the  Indictmenty-^^ 
as  it  was.     An  Indictment  of  Treafon  or  Mif-toW. 
prifion  of  Treafon,  was  not  to  be  laid  fo  as 
that  the  Crime  fhould  be  collected  out  of  the 
Matter  of  Fact  only,    but  it  muft  be  for- 
mally laid. 

The  Prifoner  then  defired  to  know,   If  be-  cnt  Prifi- 
ing  devilifhly  affeded  to  the  King,    intending  ™ r^'* 
to  levy  War,   change  the  Government,  and  cf,arge4 
alter  Religion,  was  not  Treafon  ?  with  for- 
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The  Court  anfwered,  They  fhould  refblve 
none  of  his  Queftions ;  but  faid,  that  no 
Judgment  of  Treafon  could  be  given  againft 
him  upon  this  Indictment ;  therefore  if  he 
had  any  particular  Caufe  to  challenge  Sir  John 
Cutler ,  he  muft  fhew  it. 

The  Prifbner  replied,  There  was  an  un- 
common Intimacy  between  Bedloe,  his  Ac- 
cufer,  and  Sir  John  Cutler  •  but  he  was  told, 
unlefs  he  could  fhew  that  Sir  John  had  given 
his  Opinion  that  he  was  guilty,  this  was  no 
Caufe  of  Challenge  :  And  Sir  John  Cutler 3  and 
the  reft  of  the  Jury,  were  fworn. 

Then  the  King's  Counfel  opened  the  In- 
dictment, and  were  about  to  prove  that  Cole- 
man, &c.  had  been  attainted  and  executed  ; 
and  that  the  Lords  in  the  Tower  were  im- 
prifbned  and  impeached  as  Confpirators  in 
the  Popifh  Plot :  But  Mr.  Reading  admitted 
thefe  Facts,  and  faid  he  believed  there  never 
was  a  greater  Plot  laid  in  Hell  than  this ;  he 
abhorred  the  Thoughts  of  it,  and  had  en- 
couraged the  Difcovery  of  it. 

Then  the  King's  Witneffes  were  called : 
And  firft,  Bedloe  depofed,  That  Mr.  Reading 
had  been  very  juft  to  him  in  his  private  Con- 
cerns ;  and  as  to  the  Plot,  had,  in  all  publick 
Companies,  prefTed  him  to  make  a  full  Dif- 
covery of  it  ^  and  declared,  that  thofe  who 
had  been  executed  for  it  fuffered  juftly  ;  and 
that,  indeed,  Mr.  Reading  never  endeavoured 
to  ftifle  the  whole  Plot,  only  in  private  de- 
fired  him  to  be  cautious  as  to  fome  particular 
People  he  fblicited  for,  not  but  that  he  be- 
lieved them  guilty  as  well  as  the  reft  ;  but 
defired  he  (Bedloe)  would  not  be  fb  hot 
againft  them.  And  after  he  had  made  him 
eafy,  as  he  termed  it  (given  this  Witnefs  a 
Brbe)  defired  he  would  make  Dugdale,  the 
other  Witnefs,  eafy  too  ;  telling  the  Depo- 
nent, he  might  gain  his  Point  with  the  King 
and  Parliament  if  fbme  fuffered,  he  need  not 
run  at  the  whole  Herd  ;  and  faid,  he  would 
advife  him  how  far  he  fhould  proceed,  and  if 
he  could  fix  any  thing  for  them,  he  fhould  be 
fure  to  be  well  gratified  :  That  the  Perfbns 
he  fblicited  moft  for,  were,  the  Lords  Powis, 
Peire  and  Stafford,  Sir  Henry  T'ichburn,  Mr. 
Roper,  Mr.  Caryll  and  one  Corker  a  Jefuit  -3 
and  he  made  him  eafy  too  as  to  Whitebread 
and  Fenw'uke  at  their  Trial,  for  he  (the  De- 
ponent) had  enough  againft  them  then  ;  but 
he  would  not  break  off  the  Treaty  between 
Mr.  Reading  and  him,  concerning  the  Lords 
Part  of  his  jn  j^g  q*ower  (as  he  muft  have  done,  if  he  had 
Evidence.  given  ^  hjs  Evidence  agajnft  Whitebread  and 
and  Fenwicke  then),  becaufe  he  knew  that 
was  of  greater  Confequence  than  two  old 
Priefts. 

That  a  Day  or  two  after  the  Lord  Banhy 
was  fent  for  by  the  Black-Rod,  Mr.  Reading 
told  the  Deponent  he  had  been  with  the 
Lords  in  the  lower,  and  they  did  think  he 
was  capable  of  ferving  them  ;  and  that  they 
defired  the  Deponent  would  give  an  Account 
what  he  could  fay  againft  them,  that  they 
might  view  and  correct  it :  That  on  Saturday 
the  29th  of  March,  Mr.  Reading  came  to  the 
Deponent's  Lodgings,  as  he  expected  he 
would,  and  he  (the  Deponent)  had  concealed 
Mr,  Speke  and  his  own  Man  there,  ready  againft 
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he  came:  That  Mr.  Reading  faid  when  he  if? 9 
came  into  the  Room,  Is  there  no  Body  here>lC3rU. 
that  can  over-hear  us  ?  And  the  Deponent  '~/~v~^ 
anfwered,  No  ;  and  asked  Mr.  Reading  what 
the  Lords  in  the  Tower  faid,  for  he  was  to 
give  in  his  Anfwer,  to  the  Secret  Committee 
that  Night  j  but  Mr.  Reading  defired  him  to 
put  it  off  till  JVednefday,  and  he  would  bring 
him  their  final  Aniwer  ;  and  the  Deponent 
agreed  to  put  it  off  till  Monday  :  Whereupon 
Mr.  Reading  faid,  though  he  had  not  yet  a 
full  Anfwer,  as  to  what  the  Lords  would  do, 
he  (the  Deponent)  might  expect  a  noble  Re- 
ward ;  and  he  had  Orders  to  draw  blank 
Deeds  to  be  figned  in  ten  Days  after  their 
Difcharge,  for  Sums  and  Eftates  which  they 
would  fettle  on  the  Deponent  ;  and  he  fhould 
have  a  fpeedy  Supply  of  Money,  as  fbon  as 
it  could  be  got  in  :  That  the  Lord  Stafford 
was  cutting  down  Wood,  and  felling  it,  and 
when  he  had  raifed  the  Money  the  Deponent 
fhould  have  it  ;  but  at  prefent  his  Lordfhip 
had  not  Money  to  defray  the  Charges  of  his 
Family.  In  the  mean  time  Mr.  Reading  faid 
he  had  Orders  to  fupply  the  Deponent's  pre- 
fent Occafions ;  and  he  acknowledged  he  had 
had  a  great  deal  of  Money  from  him,  the 
Prifoner  giving  him  Gold  fometimes  when  he 
did  not  ask  it :  But  when  the  Deponent  ob- 
jected that  he  had  only  a  verbal  Promife  from 
the  Lords,  which  he  could  not  rely  on,  Mr. 
Reading  faid  he  would  engage  his  Soul  and 
Life  to  make  it  good,  though  they  did  not 
think  fit  to  give  any  thing  under  their  Hands  yet. 

That  Mr.  Reading  defiring  to  fee  the  Copies 
of  what  the  Deponent  had  accufed  the  Queen 
and  Lords,  that  he  might  carry  thofe  Papers 
to  the  Lords  and  have  their  Anfwer  ;  the 
Deponent  pretended  they  were  at  his  Mo- 
ther's Lodgings,  and  went  with  him  thither, 
to  give  the  other  Witneffes  an  Opportunity 
to  come  out  of  the  Places  where  they  lay 
concealed :  That  not  meeting  with  the  Papers^ 
and  returning  to  his  Lodgings,  they  found 
Mr  Speke  and  the  Deponent's  Man  there ;  and 
having  defired  Mr.  Speke  to  go  before  them  to 
Weflminfter,  Mr.  Reading  and  the  Deponent 
fell  to  writing  out  what  they  had  agreed  upon ; 
and  when  he  inferted  any  Words  that  were 
home  againft  the  Lords,  Mr.  Reading  would 
tell  him  the  Law,  and  what  would  reach  them, 
and  then  alter  it  :  That  on  Monday  following 
Mr.  Reading  brought  him  a  Paper  of  his  own 
Hand-writing,  different  from  the  Words  they 
had  fet  down  in  the  Paper  on  Saturday,  and 
which  took  off  the  whole  Charge  of  Treafon  : 
That  the  Paper  Mr.  Reading  brought  was  ten 
times  fhorter  than  the  former,  and  that  was 
forty  times  fhorter  than  that  the  Deponent 
had  given  in  to  the  Secret  Committee. 

The  Court  demanding,  if  he  agreed  to  fwear 
what  Mr.  Reading  fhould  direct  him  ?  Bedloe 
anfwered,  It  was  to  what  he  and  the  Lords 
fhould  direct :  The  Prifbner  was  to  give  him 
an  Account  what  the  Lords  would  have  him 
fay  ;  and  told  him  that  the  Lords  had  cor- 
rected the  Paper. 

Then  the  Paper  being  produced,  Mr.  Read- 
ing acknowledged  it  to  be  his  Hand ;  and  that 
he  delivered  it  to  Mr.  Bedloe  before  Mr.  Speke, 
in  the  Painted  Chamber. 

The 


_^_ i „•-,     n, .,  ■      i— ■  , 


the  STATE   TRIALS. 


347 


16-9-         The  Court  demanding,  If  he  had  not  the 

3i  Or.II.firjft.  Paper  ?  Bedloe  anfwered,  No;  Mr.  Read- 

,L>'~Y"N-y  ing  carried  it  to  the  Lords,  and  he  never  had 

it  again  :  This  was  the  Paper  corrected  by 

the  Lords,  which  he  was  to  give  to  the  Secret 

Committee. 

Then  the  Paper  was  read,  which  confifted 
chiefly  of  Hear-fays,  and  fbme  other  Parti- 
culars, that  would  not  have  affected  the  Lives 
of  the  Popifh  Lords  ;  and   thereupon  Chief 
Juftice  North  told  the  Prifbner,  They  fhould 
expect  a  good  Account  from  him,  what  he 
had  to  do  to  prefcribe  the  Evidence  to  the 
King's  Witnefs  in  writing. 
gpeke'j         Mr.  Speke  depofed,  That  Mr.  Bedlce  daily 
Evidence,  acquainted  him  with   the   Treaties   between 
him  and  Mr.  Reading ;  and  that  he  C*he  De- 
ponent) came  to  Bedloe  5  Lodgings,  between 
five  and  fix  in  the  Morning,  on  the  29th  of 
March)  where  he  and  Bedloe 's  Man  being  con- 
cealed, Mr .  Reading  came  in  about  feven,  and 
having  firft  asked  Mr.  Bedloe,  If  any   body 
could  over-hear  them  ?  He  anfwered,  No ; 
and  then  fell  upon  the  Difcourfe  concerning 
what  Money  and  Eftates  the  Lords  in  the 
tower  had  promifed  to  fettle  on  Bedloe,  for 
his  Service  in  fhortening  and  contracting  his 
Evidence  againft  them,   and  taking  off  the 
Charge  of  High-Treafbn  {according  to  Bed- 
loe's  Depofition)  ;  and   that  a   Writing    was 
drawn  up  in  purfuance  of  what  they  had  a- 
greed  on,  for  the  Lords  in  the  'tower  to  fee 
and  correct  -3  after  which  it  was  to  be  delivered 
to  the  Secret  Committee  :  And  that  the  De- 
ponent faw  Mr.  Pleading  deliver  that  Paper 
to  Bedloe  in  the  Painted-Chamber  Weftminfter ; 
and  Bedloe,  immediately  after  Reading  was 
gone,  delivered  the  Paper  to  the  Deponent, 
which  he  carried  directly  to  the  Lord  Privy 
Seal's  Room,  where  the  Committee  of  Lords 
ufed  to  meet ;  and  there  he  and  Mr.  Wharton 
read  the  faid  Paper,  being  all  written  with 
Mr.  Readings  own  Hand. 
WigginO      Hnry  Wiggins,  Bedloe's  Servant,  alio  de- 
Evidena.   p0<ed,  That  he  lay  concealed  with  Mr.  Speke 
in  his  Matter's  Room,  and  heard  the  Difcourfe 
already  mentioned   between  his  Mafter  and 
Reading,  concerning  the  contracting  and  lef- 
fening  the  Evidence  againft  the  Popifh  Lords. 
Reading' j      Mr.  Reading  faid  in  his  Defence,  That  he 
Pefer.ce.     attended  the  Lords  in  the  tower,  and  others 
charged  with  the  Popifh  Plot,  by  the  Leave 
and  Approbation  of  feveral  Lords  of  the  Se- 
cret Committee,  particularly  the  Prince,  the 
Lord  Treafurer,   and  the  Marquis  of  Wor- 
ccfter :  That  the  Lord  Stafford  defired  him  to 
move  for  his  Habeas  Corpus,  and  gave  him  his 
Fee  :   That  Sir  Henry  Goring  and  Sir  John 
Gage,   defired   the  fame,    as  did  the   Lord 
Brudenel  and  others,  and  he  did  accordingly 
move  the  Court  of  Kings-Bench  for  their 
Writs  of  Habeas  Corpus  ;  whereupon  he  was 


occafioned  his  difcourfing  feveral  Times  with     ^19- 
Oates  and  Bedloe,  concerning  the  Nature  0f3lCarIf' 
the  feveral  Charges  againft  the  Gentlemen  ac- ^^^"^ 
cufed :  That  he  had  alfo  Occafion  to  attend 
Bedloe  about  his  Pardon ;  to  prove  which  he 
called  Sir  trevor  Williams,    who    depofed, 
that  having  a  great  Opinion  of  Mr.  Reading's 
Skill  in  the  Law,  and  defiring  that  Mr.  Bed- 
Ice's  Pardon    fhould  be  as  perfect  as  might 
be,  he  recommended  him  to  Mr.  Reading  for 
his  Advice  in  it. 

Then  the  Prifbner  went  on  and  faid,  What 
he  had  done  in  this  Matter,  had  been  in 
Friendfhip  to  Mr.  Bedloe  I  That  he  had  fup- 
plied  him  with  feveral  Guineas,  and  one  or 
two  when  he  faid  he  wanted  Bread  :  That 
Bedloe  acknowledged  the  Services  he  had  done 
him  ;  and  affured  him  (the  Prifoner)  when  he 
received  the  500/.  Reward  for  difcovering 
Godfrey's  Murder,  he  would  give  him  a  third 
Part  of  it  for  the  Services  he  had  done  him, 
repay  whatever  he  (the  Prifbner)  had  lent 
him,  and  give  him  the  Fees  that  were  due  to 
him  :  That  Bedloe  laid,  he  was  glad  he  was 
no  longer  confined  in  a  feparate  Appartment, 
and  debarred  from  {peaking  with  Oates  and 
Dugdale,  for  now  they  could  lay  their  Stories 
together  ;  and  that  he  (Bedloe")  had  feveral 
Witneffes  who  would  fwear  whatever  he  bid 
them  ;  and  confeffed  he  had  not  done  well  in 
fome  Things,  particularly  in  charging  Mr. 
Griffith. 

The  Lord  Chief  Juftice  North  thereupon 
obferved,  that  this  was  not  a  fair  Way  of 
managing  his  Defence ;  either  he  muft  call 
Bedloe.  to  depofe  upon  Oath  what  he  told  him, 
or  produce  other  Witneffes  to  prove  it  :  This 
Kind  of  Defence  indeed  was  artful  enough  3 
but  he  was  not  to  be  fuffered  to  calumniate 
the  King's  Evidence,  without  Proof  of  what 
he  charged  them  with  :  He  fhould  anfwer  to 
the  Facts  with  which  he  was  charged ;  all  o- 
ther  Things  were  nothing  to  the  Purpofe. 

Mr.  Reading  replied,  Nothing  could  be 
more  Material,  if  he  underftood  his  Defence  , 
and  defired  Bedloe  might  anfwer  upon  Oath, 
Whether  he  did  not  defire  him  to  fpeak  Truth? 
But  bid  him  remember,  the  Land  groaned 
for  innocent  Blood  fhed  already ;  and  if  he 
went  on  to  add  Sin  to  Sin,  and  charge  Men 
unjuftly  to  take  away  their  Lives,  poffibly 
he  might  ruin  the  Nation  inftead  of  prefer- 
ving  it. 

Bedloe  then  acknowledged,  that  Reading  in 
publick  gave  him  fuch  Advice,  and  charged 
him  with  the  Wrong'he  had  done  Griffith;  but 
that  happened  through  the  Miftake  of  thofe 
who  took  up  the  Uncle  for  the  Nephew. 

Then  Mr.  Reading  demanded  of  Bedloe,  If 
Mr.  Griffith  did  not  give  him  a  Gold  Watch  ? 
(Intimating,  that  Bedloe  accepted  the  Watch 
to  retratl  his  Evidence  againft  Griffith)  Bed- 


ordered  to  attend  the  Attorney  General,  to \loe  anfwered,  He  had  the  Watch,  but  ac- 
know  if  he  would  confent  to  their  being  bail-  quainted  the  fecret  Committee  with  it  pre- 
ed,  which  he  would  not,  till   he  knew  what  fently 


they  were  accufed  of:  He  (Reading)  went 
therefore  to  Bedloe  and  Oates,  to  know  what 
they  charged  his  Clients  with,  and  if  they 
might  be  bailed  ;  which  Mr.  Attorney  being 
fatisfied  of  from  their  own  Mouths,  confented 
to  the  bailing  of  feveral  of  them  -3  and  this 


The  Court  demanded  of  Bedloe,  Whether 
the  feveral  Sums  he  received  of  Mr.  Reading, 
were  lent  him  ?  To  which  he  anfwered,  I 
wonder  Mr.  Reading  fhould  fay  I  wanted 
Bread,  when  I  had  five  Difhes  allowed  me 
every  Day  (by  the  Government)  ;  declaring 

That 
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z6-l9.  that  Mr.  Reading  told  him,  he  Had  Orders 
jiCar.  II.  from  the  Lords  to  let  him  have  what  Money 
he  came  for,  and  fometimes  Mr.  Reading 
gave  him  Money  when  he  did  not  ask  it ;  but 
confeffed,  he  agreed  that  Mr.  Reading  fhould 
have  an  ioo  I.  per  Annum,  out  of  every  iooo/. 
a  Year  of  his  Reward. 

Then  Mr.  Reading  demanded  of  Bedloe, 
If  he  did  directly  or  indirectly  defire  him  to 
leffen  a  Syllable  of  his  Evidence  that  was 
true  ?  To  which  Bedloe  anfwered,  He  was  to 
have  fuch  a  Reward  for  bringing  off  the  Lords 
as  to  what  they  were  charged  with  ;  and  that 
Reading  faid,  he  had  Orders  to  draw  blank 
Deeds. 

The  :  rifoner  then  objected.  That  the  Wit- 
neffes were  not  lawful  Witneffes ;  that  Speke, 
by  his  own  Confeffion,  was  an  Eves-dropper, 
■which  was  a  Crime  in  Law  $  and  defired  that 
Bedloe  might  anfwer  upon  Oath,  If  he  did 
hot  lay  in  Coals  and  Billets  at  two  feveral 
Places  to  fire  the  City  of  IVeftminfter  ? 

The  Lord  Chief  Juftice  North  interpofed, 
and  faid,  The  Witnefs  was  not  obliged  to  ac- 
cufe  himfelf ;  and  befides,  his  Pardon  fet  him 
right  againft  all  Objections. 

Reading  replied,  The  Pardon  might  remit 
the  Puniihment,  but  ftill  thefe  Facts  would  in- 
validate his  Teftimony  ;  adding,  that  Bedloe 
flrft  propofed  this  Bufinefs  to  him, bidding  him 
tell  the  Lords  Stafford,  Poms,  and  Petre, 
that  if  they  did  not  fecure  him  a  good  Re- 
ward, he  would  give  fuch  Evidence,  as  mould 
deprive  them  of  their  Lives,  and  that  he  had 
other  Witneffes  to  back  him  $  but  if  they 
would  give  him  a  fuitable  Reward,  his  Tefti- 
mony fhould  do  them  no  Hurt. 

The  Court  demanded,  If  fifty -fix  Guineas 
were  not  paid  by  Mr.  Reading  to  Bedloe,  to 
induce  him  to  leffen  his  Evidence  ? 

Bedloe  anfwered,  He  had  fometimes  two 
Guineas,  fometimes  more,  at  feveral  Times, 
which  might  amount  to  that  Sum ;  but  not  fo 
much  at  once. 

Then  the  Prifbner  called  Mr.  Palmer*  to 
prove  Bedloe  borrowed  Money  of  him,  who 
depofed,  That  Bedloe  having  twenty  Shillings 
in  his  Hand,  Mr.  Reading  came  in,  to  whom 
Bedloe  faid,  I  have  no  more  than  this,  and 
this  I  borrowed  of  my  Mother  ;  whereupon 
Mr.  Reading  gave  him  two  Guineas ;  and 
Bedloe  faid,  God-a-mercy,  thou  art  an  honeft 


Witnejfes 
fcrthefri 
{oner- 


Man,  and  my  chief  Fountain. 

The  Prifbner  then  demanded  of  Mr. 


Pal- 


mer, If  he  did  not  hear  Bedloe  confefs  he  had, 
laid  in  Fewel  to  burn  the  City  of  iVefiminfter  ? 

Bedloe  thereupon  faid,  He  acknowledged 
it,  and  this  was  Part  of  the  Treafon  the  King 
pardoned  :  He  acknowledged  further,  That 
he  told  Mr.  Reading  he  would  have  fuch 
an  Eftate  of  the  Lord  Stafford's  in  Gloucefier- 
Jhire  fettled  upon  him  ;  and  that  Mr.  Reading 
told  him,  he  had  Orders  to  draw  blank  Deeds 
for  the  conveying  of  that  Eftate,  to  be  figned 
within  ten  Days  after  his  Lordfhlp's  Dif- 
charge. 

Reading  faid,  he  went  to  the  Lord  Stafford 
in  the  Tower,  and  asked  him,  if  he  knew 
one  Jordan,  that  Bedloe  faid  would  fupport 
his  Evidence  ?  To  which  his  Lordfhip  an- 
fwered, That  Jordan  was  his  Tenant,  but  he 


would  not  give  Bedloe  Six  pence  ;  he  valued    1679- 
himfelf  upon  his  Innocence  and  the  Infamy  3 TCar  **• 
of  his  Accufers  3  and  he  fhould  look  upon  it  %-/r>>^s> 
as  his  greateft  Guilt,  if  he  gave  Bedloe  any 
Thing  5  and  would  not  promife  him  any  Thing 
directly  or  indirectly.     The  Lord  Powis  faid 
the  fame  ;  but  added,  If  Bedloe  will  forbear 
to  charge  me  unjuftly,    as  he  has  hitherto 
done,  he  fhall  find  I  will  do  by  him  like  a 
Gentleman,  when  I  am  difcharged. 

The  Court  anfwered  the  Prifoner,  This 
made  againft  him.  Reading  replied,  He  could 
not  help  it ;  he  thought  he  was  bound  to  do 
what  he  had  done,  to  fave  innocent  Blood. 

The  Court  demanded,  If  he  could  juftify 
carrying  the  King's  Evidence  to  the  Priibners, 
if  there  was  no  more  in  it  ?  The  Prifoner 
anfwered  again,  He  thought  there  was  no 
Crime  in  it  -3  and  he  did  it  to  prevent  Perjury, 
and  the  fhedding  of  innocent  Blood.  ' 

Whereupon  the  Chief  Juftice  North  faid, 
Will  you  take  upon  you  thus  to  impeach  the 
Juftice  of  the  Nation  ?  Are  not  you  a  Lawyer, 
and  know  that  no  Man  may  be  of  Counfel 
for  a  Prifoner  in  Treafon  or  Felony,  till  he  is 
affigned?  You  have  fpoiled  your  Caufe,  and 
confeffed  as  much  as  amounts  to  the  whole 
Charge. 

The  Prifoner  then  exhibited  a  Protection, 
that  Bedloe  had  given  one  Prickman,  a  Broken 
Merchant,  under  Pretence  of  being  one  of 
his  Witneffes  ;  and  faid,  when  he  found  Bed- 
loe ufed  fuch  Tricks  and  indirect  Means,  he 
thought  be  fhould  do  both  the  King  and  the 
Nation  good  Service,  if  he  could  prevent  his 
fpilling  innocent  Blood. 

The  Court  replied,  He  ought  not  to  take 
upon  him  to  do  this  •  he  ought  to  have  ac- 
quainted the  King's  Council  or  the  Secret 
Committee  with  it,  if  he  had  fufpected  Bed- 
loe's  Honefty  ;  and  this  was  but  a  plaufible 
Excufe  to  cover  his  corrupt  Dealing  :  And 
the  Chief  Juftice,  in  fumming  up  the  E- 
vidence,  told  the  Jury,,  That  the  whole 
Charge  had  been  proved  by  undoubted  Tef- 
timony, and  by  the  Prifbner's  own  Confeffion  : 
Whereupon,  after  a  very  fhort  Recefi,  they  He  is  c0Th. 
brought  him  in  Guilty.  viBed. 

The  Chief  Juftice  afterwards  paffing  Sen- 
tence faid,  The  Prifbner's  Offence  was  highly 
aggravated,  becaufe  he  was  a  Counfel  and 
knew  the  Law,  and  he  thought  therefore  the 
Court  ought  to  fhew  more  than  ordinary  Se- 
verity againft  him,  giving  Judgment,  tfhatq'he  Sen- 
he  fhould  be  fined  a  thou  [and  Pounds,  and  be  tence. 
imprifoned  for  a  Tear ;  and  that  he  fhould  be  fet 
in  the  Pillory  in  New  Palace-Yard.  However 
as  his  Offence  was  fuch  as  had  enraged  the 
People  to  that  Degree,  that  he  might  be  in 
Danger  of  his  Life,  they  had  ordered  the 
Sheriff  and  Juftices  to  keep  the  Peace,  fb  thac 
no  other  ill  Confluences  might  happen  to 
him,  but  only  the  Shame  and  Infamy  he  was 
condemned  to,  which  he  thought  he  deferved 
as  well  as  ever  any  Man  did,  that  was  con- 
victed ;  and  on  the  Monday  following  Mr. 
Reading  was  fet  in  the  Pillory,  in  Purfuance 
of  his  Sentence. 

This  feems  to  have  been  a  very  nice  Cafe,  Remark*. 
and  a  Cafe  that  feldom  happened,  before  fuch 
extravagant  Rewards  were  offered  to  rafcally 
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*  '679.  Knights  of  the  Poft,  to  prove  imaginary  Plots, 
3  iCar.  II.  an(j  fwear  innocent  Gentlemen  out  of  their  Lives. 
°~v~^  Lord  Shaftesbury,  and  the  Republican  Party, 
finding  their  Intereft  decline  every  Day,  either 
trumped  up  this  pretended  Plot  themfelves,  or 
improved  it,  and  encouraged  the  vile  Forgers 
of  it  to  charge  every  Man  as  a  Confpirator,  that 
was  eminent  for  oppofing  their  Fanatick  Schemes. 
Their  Artillery  was  not  levelled  againft  Po- 
pery ;  their  feeming  Zeal  againft  that,  and  its 
Profefibrs,  only  ferved  to  cover  their  Malice 
againft  the  Adminiftration,  and  all  thofe  that 
were  real  Friends  to  the  Conftitution  in  Church 
and  State.  They  had  long  charged  the  King, 
and  his  Friends,  with  a  Defign  to  introduce  Po- 
pery and  arbitrary  Power ;  and  when  they  found 
thefe  Suggeftions  derided,  and  treated  with  the 
Contempt  they  defer  ved,  they  changed  their 
Batteries,  and  charged  the  Roman  Catholicks, 
and  many  Proteftantsof  Figure,  with  a  Confpi- 
racy  againft  the  King's  Life  ;  with  a  Defign  to 
fire  the  City,  and  maffacre  all  good  B  rot  eft  ants; 
reprefenting  the  impending  Danger  in  fuch  tra- 
gical Terms,  and  as  fo  fudden  and  unavoidable, 
that  the  Nation  were  alarmed  and  confounded  ; 
and  no  Man ,  for  fome  Months,  feemed  to  have 
the  Exercife  of  his  Reafon. 

Every  Story,  how  improbable  and  inconfif- 
tent  foever,  and  every  Man,  though  never  fo  in- 
confiderable  and  infamous,  was  attended  to,  and 
credited,  if  he  offered  to  give  any  new  Light 
into  this  pretended  Plot :  And,  that  they  might 
never  want  perjured  Villains  to  fupport  the  For- 
gery, the  Faction  in  a  manner  compelled  the 
King  to  offer  fuch  Rewards  to  the  Difcoverers, 
as  were  too  great  Temptations,    to  fuch  fort  of 
People,  to  fwear  whatever  their  crafty  Leaders 
fuggefted  to  them :   Nay,  the  People  were  taught 
to  look  upon  the  Title  of  a  King's  Evidence,  as 
more  honourable  than  that  of  a  Nobleman  or 
firftMinifter:  Thefe  WitnefTes  were  lodged  in 
the  King's  Palace ;    had  Tables  allowed  them 
there  •,     were    Hofanna'd    whenever   they   went 
abroad,  and  ftiled  our  Deliverers,   and  the 
Saviours  of  the  Nation  :    And  as  it  was 
necefTary  to  make  fome  Sacrifices,  to  fpill  fome 
Noble  Blood,  to  confirm  the  People  in  the  Belief 
of  the  Confpiracy,    five    Popifh   Lords  were 
charged  with  the  Treafon,  and  committed  to  the 
'Tower  :    Nor  did  the  Queen  her  felf  efcape  their 
Malice.     They  proceeded  ftill  farther,  and  ac- 
cufed  the   firft  Minifter,    and  feveral  Men  of 
Quality,    and  Members  of  the  Commons,   as 
Accomplices  in  this  Plot,  that  were  zealous  Pro- 
teftants, and  eminent  for  their  Loyalty  and  At- 
tachment to  the  Church  of  England  :  And  indeed 
-  it  was  purely   for  the  Sake  of  thefe,     becaufe 
fuch  Men  were  fuffered  to  be  at  the  Helm,  that 
the  Nation  was  thrown  into  this  Confufion  by 
the  Whigs :  The  Defign   was,  to  perfuade  the 
People  that  thefe    Gentlemen  were  Popifhly  af- 
fected,   and  they    themfelves    were    the   only 
Friends  to  the  Conftitution  ;  nay,  that  all  the 
Friends  of  Monarchy  and  Epifcopacy,    as  well 
as  the  Papifts,    were  in  a  Plot  to  deftroy  the 
Proteftant  Religion,    and  the  antient  Govern- 
ment. 


In   thefe   circumftances,    it  was  no  wonder,     1<JT9- 
that  the  Popifti  Lords,  who  found  they  were  to  SlCar  ** 
be  firft  facrificed,    caft   about  to  countermine  ^^^TsJ 
the  Stratagems  of  their    Enemies,    and    even 
offered    the  WitnefTes   fuch    a   Share   of  their 
Eftates  as  might  be  equivalent  to  the  Rewards 
offered  to  deftroy  them,     that   the  WitnefTes 
might   not  be  under  fuch  ftrong  Temptations 
to  difguife  the  Truth,    and   take  away   their 
Lives. 

This,  furely,  was  allowable  in  the  Lords, 
who  knew  themfelves  innocent,  whatever  Inter- 
pretation the  Lawyers  might  put  upon  it  ;  nor 
could  it  be  highly  criminal  in  their  Agent, 
Counfellor  Reading,  if  he  believed  them  inno- 
cent ;  efpecially  if  he  defired  the  Witnefs  Bed- 
he  only  to  [peak  the  Truth,  as  he  feems  to  ac- 
knowledge. I  make  no  queftion  but  there  was 
a  Bargain  going  forward  between  the  Lords  and 
Bedloe,  for  foftening  his  Evidence  ;  and  there  is 
Reafon  to  believe,  from  fome  Circumftances  in 
the  Trial,  that  he  firft  offered  them  his  Service  by 
Mr.  Reading,  with  whom  he  was  very  intimate, 
and  to  whom  he  had  been  much  obliged  :  That 
Bedloe  was  a  Villain,  is  very  certain  by  his  own 
Teftimony,  fometimes  contracting,  and  at  o- 
thers  enlarging  his  Evidence,  to  ferve  a  Turn  ; 
Nay,  we  find,  he  made  fuch  ufe  of  his  Privi- 
lege of  being  a  King's  Witnefs,  that  he  took 
upon  him  to  give  Protections  to  broken  Tradef- 
men,  under  Pretence  they  would  fupport  his 
Evidence,  and  make  further  Difcoveries  of  the 
Plot.  He  had  propofed  to  himfelf  fome  thou- 
fand  Pounds  a  Year  in  Lands,  for  doing  Juftice 
to  the  Lords  *  for  he  fays,  in  the  Trial,  that 
Mr.  Reading  was  to  have  an  hundred  Pounds 
per  Annum  out  of  every  thoufand  a  Year  he  was 
to  have  for  his  Reward.  How  he  came  not  to 
accept  the  Offers  of  the  Lords,  I  cannot  certain- 
ly determine  :  Whether  he  thought  he  fhould  get 
more  by  Lord  Shaftesbury,  and  his  Whig 
Friends,  when  he  faw  himfelf  fo  careffed,  and 
arrived  at  that  Height  ,of  Power  and  Influence, 
as  to  diftrefs  the  King  and  Government  by  his 
Perjuries ;  or  whether  he  was  afraid  Mr.  Reading 
would  one  Day  lay  open  his  Villanies,  and  he 
fhould  lofe  the  promifed  Reward,  is  not  eafy  to 
fay  :  But  all  the  World  are  fatisfied,  he  was  go- 
verned by  corrupt  Motives,  both  in  the  contract- 
ing and  enlarging  his  Evidence. 

The  Court  indeed  told  Mr  Reading,  that,  if 
he  had  fufpected  Bedloe'%  Veracity,  he  ought  to 
have  communicated  his  Sufpicions  to  the  Privy 
Council,  or  the  Secret  Committee :  But  this  was 
not  the  Way  to  have  ferved  his  Clients  j  neither 
the  Privy  Council,  nor  the  King  himfelf,  durft, 
at  that  time,  protect  the  mod  innocent  Roman 
Catholick  againft  the  Rage  of  the  Faction,  who 
had  fo  infatuated  a  Majority  of  the  Commons, 
that  they  ran  precipitately  into  all  their  wild 
Schemes.  Whoever  endeavoured  to  ftem  the 
Torrent,  was  expofed  to  inevitable  Ruin  ;  and  it 
was  next  to  a  Miracle,  that  the  Conftitution  it 
felf  was  preferved:  So  ftrongly  did  the  Fana- 
tick and  Republican  Spirit  operate  upon  the  Se- 
nators of  thofe  Days. 
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^CRITICAL  REVIEW  of 


5ic£n.  The  Trial  of  Thomas  White,  &jWhitebreadJ3iSil 
£TQ^  Provincial  of  the  Englifh  Jefuits;  William  Harcourt,  ""~^ 
jtf£e  Rector  of  London ;  John  Fenwicke,  Procurator  for  the 
Englijh  Jefuits;  John  Gavan,  alias  Gawen,  and 
Anthony  Turner,  Popifli  Priefts  and  Jefuits,  for 
High-Treafon,  at  the  Old-Baily,  the  i  3th  of  June,  16J9. 
31  Car.  II. 


Iheln&tR 
ment. 


White 
and  Fen- 
wicke ob- 
jecJ,  they 
had  been 
tried  alrea- 
dy for  the 
fame  Of- 
fence. 


Iheir   Ob- 
jection 
*ver-rnled. 


TH  E  Indiclment  fet  forth,  That  Thomas 
White  and  the  reft  of  the  Prifoners,  with 
other  falfe  Traitors,  did  on  the  24th  of  April,  in 
the  30th  Year  of  the  King,  advifedly,  malici- 
oufly,  and  traiteroufly  compafs,  imagine,  and  in- 
tend to  ftir  up  Sedition  and  Rebellion,  and  to 
procure  a  miserable  Slaughter  of  the  King's  Sub- 
jects ;  to  depofe  and  murder  his  Majefty ;  to  levy 
War,  and  to  fubvert  the  eftablifhed  Religion 
and  Government  •,  and  that,  in  order  to  accomplish 
their  faid  traiterous  Imaginations  and  Purpofes, 
they  the  faid  Thomas  White,  &c.  did  on  the 
24th  of  April,  in  the  faid  30th  Year  of  the  King, 
at  the  Parilh  of  St.  Giles's  in  the  Fields,  in  the 
County  ofMddlefex,  traiteroufly  affemble,  con- 
fult,  and  agree,  to  murder  his  Majefty,  and  fub- 
vert the  eftablifhed  Religion  and  Government : 
And  further  agreed  to  fay  a  certain  Number  of 
Mattes  for  the  Soul  of  Pickering,  and  to  give 
Grove  a  Sum  of  Money,  as  a  Reward  for 
murdering  the  King.  That  they  took  the  Sa- 
crament to  conceal  the  faid  Treafons,  and  did 
at  the  fame  Time  and  Place,  perfuade  and  ex- 
cite four  other  Perfons  to  murder  his  Majefty, 
againft  the  Duty  of  their  Allegiance,  csV. 

The  Prifoners  being  arraigned,  Whitebread  and 
Fenwicke  objected,  that  they  had  already  been 
tried  for  the  fame  Fads,  a  Jury  charged  with 
them,  and  the  Evidence  found  infufficient,  and 
then  the  Jury  was  difmiffed  without  giving  a 
Verdict  ^  and  they  apprehended  they  could  not 
be  put  in  Jeopardy  of  their  Lives  a  fecond  Time 
for  the  fame  Caufe ;  they  ought,  at  the  former 
Trial  either  to  have  been  condemned  or  ac- 
quitted. . 

The  Court  anfwered,  it  was  in  their  Difcre- 
tion  to  difcharge  the  Jury  without  taking  a  Ver- 
dict, where  Witneffes  were  wanting,  or  there 
was  any  Accident  of  the  like  Nature :  Both  the 
Chief  Juftices  and  molt  of  the  twelve  Judges, 
who  were  upon  the  Bench,  declared  that  this 
was  their  Opinion. 

Then  the  Prifoners  feverally  pleaded  Not  Guil- 
ty, and  the  Jurors  being  called,  they  made  no 
Challenges,  but  to  thofe  who  had  been  Jurors  in 
former  Trials  for  the  fame  Facts  they  flood 
charged  with. 

Sir  Crefwel  Levinz  opening  the  Evidence  for 
the  King,  obferved,  that  the  Prifoners  were  all 
Popifh  Priefts,  and,  as  fuch,  were  guilty  of  High- 
Treafon  by  the  27th  Eliz.  and  ought  to  die  for 
that  %  but  they  were  now  charged  with  a  Trea- 
fon  of  a  blacker  Nature,  and  fo  would  not  have 
the  Satisfaction  of  faying  they  died  for  their  Re- 
ligion: And  notwithstanding  the  faid  Statute  had 
been  made  an  hundred  Years,  there  were  very 


few  Examples  of  Priefts  who  had  fuffered  purely 
for  their  Religion,  though  many  had  fuffered  for 
fuch  Crimes  as  the  Prifoners  were  charged  with. 
On  the  contrary,  in  Popifh  Countries  they  had 
murdered  the  Proteftants  by  thoufands,  without 
Law  or  Juftice  •,  particularly  at  Mirandola,  at 
Paris,  in  Ireland,  and  in  Piedmont. 

Then  Titus  Oates  was  produced  as  an  Evidence  Oates'jff- 
of  the  Plot,  and  depofed,  that  the  Prifoner  *»*«*■ 
Whitebread  appointed  a  Confult  to  be  held  at 
London,  in  the  Month  of  April,  1678.  and  a 
Confult  was  held  accordingly,  where  the  Prifo- 
ners Whitebread,  Fenwicke,  Harcourt,  and2ar- 
ner  were  prefent,  and  figned  a  Refolution,  that 
Pickering  and  Grove  fhould  proceed  in  attempt- 
ing to  kill  the  King :  That  Whitebread  figned 
this  Refolution  at  Wild-Houfe,  Fenwicke  at  his 
Lodgings  in  Drury-Lane,  and  Harcourt  at  his 
Chamber  in  Duke-Jlreet ;  that  the  Deponent 
Oates,  and  nine  or  ten  more  Jefuits,  came  from  St. 
Omers  to  London  to  be  at  this  Confult;  and  when 
it  was  over  they  return'd  again-,  particularly 
Whitebread  arrived  at  St.  Omers  the  Beginning  of 
June,  in  order  to  vifit  the  Englijh  Colleges  in 
Flanders,  and  flayed  at  St.  Omers  till  the  tenth 
of  June,  and  in  fome  of  his  Difcourfes  with 
thofe  Fathers,  faid,  He  hoped  to  fee  the  black 
Fool's  Head  at  White-hall  laid  f aft  enough ;  and  that 
if  his  Brother  fhould  appear  to  follow  his  Foot-ftepsJ 
his  Pajfport  fhould  be  made  too,  and  he  alfo  fhould 
be  difpatched :  That  the  Deponent,  on  the  1 3th 
of  June,  O.  S.  receiving  Orders  to  come  to  Eng- 
land again,  took  Paffage  in  the  Packet-boat  the 
14th,  and  arrived  at  London  the  17th  of  June, 
and  in  July  following  came  over  Richard  Afhby , 
with  Inftructions  from  the  Prifoner  Whitebread, 
to  offer  Sir  George  Wakeman  (the  Queen's  Phy- 
ficianj  ten  thoufand  Pounds  to  poifon  the  King  ; 
That  Afhby,  two  or  three  Days  after  his  Arrival, 
viz.  the  latter  End  of  July,  or  the  Beginning  of 
Auguft,  went  to  the  Bath,  and  the  Prifoners 
Fenwicke  and  Harcourt  advifed  him  to  give  an 
Account  of  Matters  to  the  People  in  Somerfet- 
fhire  ;  and  Fenwicke  faid,  he  did  not  queftion  be- 
fore he  came  to  Town  again,  to  have  the  Gentle- 
man at  White-hall  (whom  they  called  the  black 
Baftard)  difpatched. 

That  the  Prifoner  Gavan,  in  the  Month  of 
June,  1678.  wrote  Letters  to  the  Fathers  at 
London,  giving  an  Account  of  their  Affairs  in 
Stafford/hire  and  Shropfhire,  and  of  the  Diligence 
■of  one  Father  Ewers  in  thofe  Parts:  And  in 
July  or  Auguft,  Gavan  came  to  Town,  and  the 
Deponent  met  him  at  Ireland'?,  Chamber,  where 
he  heard  him  give  the  fame  Account  of  the  Af- 
fairs  of  Stafford/hire  and  Shropfhire  as  he  had 
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itf79-  done  in  his  Letters  before.  That  the  12th  of 
jiCar.II.  jUgUj}  (he  was  pofitive  it  was  between  the  8th 
,*'rv">^  and  iath)  Mr.  Ireland  took  his  leave  of  them,  as 
though  he  was  going  to  St.  Omers,  and  Fenwicke 
the  Prifoner  was  to  be  Treafurer  and  Procura- 
tor in  his  Abfence  •,  that  about  the  21ft  of '  Augufl 
Fenwicke  and  Har court,  and  fome  other  Fathers, 
met  together  at  Wild-Houfe,  and  there  lay  before 
them  fourfcore  Pounds,  moft  of  it  in  Guineas, 
which  was  to  be  paid  to  the  four  Irijh  Ruffians 
who  were  to  murder  the  King  at  Windfor,  and 
Coleman  (that  was  executed)  came  in,  and  gave 
the  Meffenger  a  Guinea  to  haften  his  Journey  •, 
and  the  Company  adjourning  from  thence  to 
Harcourt's  Chamber,  the  Money  was  paid  to 
the  Meffenger  there  :  That  the  Day  before,  or 
the  Day  after  this,  there  was  a  Confultation  of 
the  Beneditline  Monks,  where  Fenwicke  and  ( 
Har court  were  prefent,  and  related,  they  had  re- 
ceived an  Account  from  Archbifhop  Talbot  in 
Ireland  of  the  Papifts  confpiring  the  Death  of  the 
Duke  of  Ormonde,  and  defiring  that  Commiffions 
and  Money  might  be  fent  over  thither  for  car- 
rying on  the  Defign ;  and  that  Fenwicke  actually 
fent  Commiffions  to  Chefter  by  a  fpecial  Meffen- 
ger, and  fome  by  the  Port ;  and  Fenwicke  gave 
the  Deponent  Money  for  his  Expences,  and  ad- 
monifhed  him  to  procure  Maffes  to  be  faid  for 
carrying  on  the  Defign:  That  on  the  3d  of 
December,  the  Deponent,  hearing  Whitebread  was 
come  to  Town,  went  to  his  Chamber,  but  could 
not  fee  him  ;  and  going  again  the  next  Morning, 
Whitebread  reviled  him  and  ftruck  him,  imagin- 
ing the  Deponent  had  made  a  Difcovery ;  for 
the  Gentleman,  the  Deponent  had  communicated 
the  Thing  to,  and  who  went  to  the  Xing  about  it, 
being  dreffed  like  the  Deponent,  they  were  in- 
formed it  was  him  ;  but  the  Deponent  juftify- 
ing  himfelf  to  Whitebread,  he  faid  he  would  be 
Friends  with  him,  if  he  could  learn  who  had 
done  it ;  and  he  further  depofed,  that  on  Sir 
George  Wakeman's  refilling  to  accept  10,000/. 
for  poifoning  the  King,  Whitebread  ordered 
5000  /.  more  to  be  offered  him,  which  he  ac- 
cepted. 

Then  Whitebread  demanded  of  Oates,  how  long 
he  was  acquainted  with  him  before  the  Confult 
in  April-,  and  Oates  anfwered  he  never  faw  White- 
bread's  Face  till  then. 

It  being  demanded  of  Oates,  how  long  he 
ftaid  in  London,  he  faid,  from  the  Time  he  came 
over  to  England,  to  the  Time  he  went  back 
again,  was  under  twenty  Days ;  and  that  Father 
Williams  Rector  of  Wotton,  the  Rector  of 
Liege,  Sir  John  Warner,  Sir  Thomas  Prefton, 
and  others,  came  over  with  him. 

The  Prifoners  demanding  if  Sir  Robert  Brett 
and  Mr.  Nevil  came  with  him,  he  faid,  he  be- 
lieved they  might  •,  and  being  told  he  had  af- 
Jprinted  ferted   it  pofitively  in  his  Narrative,   the  Lord 
Narrative  Chief  Juftice  faid,  a  Man  might  venture  to  write 
"J  fv'~     more  than  he  would  fwear  ;  to  which  Fenwicke 
replied,  his  Narrative  was  upon  Oath-,  whereup- 
on the  Chief  Juftice  obferved,  that  a  Pamphlet 
was  no  Evidence  •,  they  muft  bring  the  Perfon 
that  heard  him  fwear  it,  to  prove  it. 

Then  the  Prifoners  defired  Oates  might  afcer- 
tain  the  very  Week  when  he  faw  them  in  Lon- 
don, and  the  Places  where,  &c.  that  they  might 
Partiality  have  an  Opportunity  to  fhew  they  were  in  other 
;  tftheCwt.  pjaces  .  t0  which  the  Chief  Juftice   anfwered, 


he  perceived  their  Defence  would  be  little  elfe  but    1^79- 
Captioufnefs,  to  difprove  the  Witneffes  in  Cir-  JiCar.II. 
cumftances  of  Time,  Place,  Perfons,  and  Num-  Sn^y'*s>- 
bers,  which  were  but  little  Matters  to  the  Sub- 
ftance ;  and  Dugdale,  anotherWitnefs,  wasfworn. 
(Dugdale  was  Steward  to  Lord  Stafford,  and  run 
away  with  300/.  of  his  Lord's  Money.) 

This  Witnefs  depofed,  that  the  Prifoner  Dugdale'j 
Whitebread  wrote  a  Letter  to  Mr.  Ewers  the  Evidence 
Jefuit,  (the  Deponent's  Confeffor)  which  he  faw 
at  Tixhall,  the  Lord  Afton's  Seat  in  Stafford/hire ; 
for  all  the  Letters  that  came  to  Mr.  Ewers,  were 
directed  to  the  Deponent,  and  enclofed  in  Mr. 
Groves's  Letters  ;  and  this  Letter  he  broke  open 
and  read,  wherein  Whitebread  advifed  Ewers  to 
chufe  them  that  were  trufty  ftout  Fellows,  and 
fuch  as  were  hardy  and  defperate,  (to  kill  the 
King)  and  that  Gavan  and  feveral  others  had 
engaged  the  Deponent  in  the  Confpiracy  againft 
the  King's  Life  ;  that  there  were  feveral  Con- 
futations about  it  at  Mr.  Ewers's  Chamber,  at 
Mr.  Gavan's,  and  at  the  Deponent's  Chamber 
at  Tixhall;  and  one  particularly  in  September  then 
laft  paft,  where  Gavan,  Lord  Stafford,  and  fe- 
veral others,  were  prefent;  and  the  Deponent  was 
to  be  fent  to  London,  to  affift  in  executing  the 
Defign,  and  to  be  under  the  Tuition  of  Parfons : 
Then  Gavan  bid  the  Witnefs  look  him  in  the 
Face,  if  he  could  ;  but  the  Court  told  Gavan,  he 
muft  not  threaten  the  King's  Witneffes. 

Gavan  averred,  he  never  was  in  Dugdale's 
Chamber,  and  demanded  of  Dugdale,  in  what 
Room  of  the  Lord  Afton's  Houfe  this  Difcourfe 
was,  and  who  were  prefent. 

Dugdale  anfwered,  it  was  in  the  little  Parlour, 
and  in  Mr.  Ewers's  Chamber;  and  that  Mr. 
Ewers,  Mr.  Law/on,  Mr.  Petre,  and  others, 
were  there :  That  Gavan  well  knew  the  Depo- 
nent's Zeal,  for  he  had  given  them  400 1,  to 
pray  for  his  Soul,  and  carrying  on  this  Defign  ; 
and  afterwards,  when  they  faid  they  were  afraid 
they  fhould  want  Money  for  carrying  it  on,  he 
promifed  them  an  100/.  more,  and  Gavan  afi 
fured  him  he  fhould  be  canonized  for  a  Saint. 

That  Gavan  faid  farther,  that  there  was  a 
Letter  come  from  Paris  into  the  Country  through 
Mr.  Har  court's  Hands,  importing,  that  it  was 
their  Opinion  at  Paris  and  St.  Omer's,  that  they 
fhould  fling  the  King's  Death  on  the  Presbyteri- 
ans, and  then  they  might  bring  the  Epifcopal  Men 
into  their  Party,  to  revenge  themfelves  upon 
them  :  That  there  was  to  have  been  a  Maffa- 
cre  alfo ;  and  if  any  efcaped  it,  who  were  not 
Papifts,  there  was  to  be  an  Army  to  cut  them 
off:  And  Gavan  endeavoured  to  prove  by 
Scripture,  that  it  was  lawful  and  good  to  de- 
ftroy  the  King,  or  any  one,  for  the  Sake  of  Re- 
ligion ;  and  obferved,  that  the  Reliques  of  Fa- 
ther Garnet  (executed  for  the  Powder  Plot)  had 
wrought  great  Miracles  beyond  Sea. 

The  King's  Counfel  demanding  of  Dugdale, 
how  many  Letters  of  Har  court's  he  had  inter- 
cepted, he  anfwered,  he  believed  an  hundred ; 
and  particularly  one,  which  gave  an  Account  of 
the  Death  of  Sir  E.  Godfrey  the  Monday  before 
he  was  found,  and  muft  be  written  on  the  Sa- 
turday he  was  killed,  for  the  Words  were,  This 
very  Night  Sir  Edmund-bury  Godfrey  is  dif- 
patched ;  and  that  the  next  Day,  being  Tuefday 
he  went  to  an  Alehoufe  near  his  Lord's  Houfe^ 
and  asked,  if  they  did  not  hear  of  a  Knight  that 
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1679,     was  killed  at  London  :    Then  Mr.  Chetwind  was 

31Car.II  fworn)  and  depofed,  that  he  was  in  Staffordjhire 

Ch^f*"^  laft  OcJober,  and  on  a  Tuesday  that  Month,  one 

wind's       Mr.  Sanbridge,  a  Kinfman  of  the  Lord  Afton's, 

Evidence,   told  him  he  had  been  at  Eld's,  and  that  a  Girl 

of  the  Houfe  acquainted  him  Mr.  Dugdale  had 

been  there,  and  reported  there  was  a  Juftice  of 

Peace  of '  Weftminfter  killed,  and  on  the  Saturday 

following  his  Letters  brought  down  the  News  of 

it  ;    and  being  at  Litchfield  the  fame  Saturday, 

News  came  thither  that  Sir  E.  Godfrey  was  found 

murdered. 

Whitebread  the  Prifoner  then  demanded  of 
Dugdale,  whether  thofe  very  Words  killing  the 
King  were  in  the  Letter  he  wrote  ;  to  which 
Dugdale  anfwered,  that  to  the  beft  of  his  Re- 
membrance, thofe  were  the  very  Words  that 
the  Letter  came  by  the  ordinary  Poll,  directed 
to  him  (the  Deponent.  J 

The  Chief  Juftice  demanding  of  Dugdale,  if 
he  knew  any  thing  againft  the  Prifoner  Turner, 
Dugdale  anfwered,  he  agreed  to  all  in  his  hear- 
ing at  Mr.  Ewers'*  Chamber  in  Tixhall,  and  at 
other  Places,  about  two  Years  ago  ;  to  which 
Turner  replied,  he  had  not  been  in  Staffordjhire 
thefe  four  Years. 
Prance's  Then  Prance  fSilverfmith  to  the  Popifh  Chap- 
Evidence.  pe]s^  was  fWOrn,  and  depofed,  that  about  a  Year 
before  he  made  Harcourt  the  Prifoner  an  Image 
of  our  Lady,  and  when  he  paid  him  the  Money 
for  it,  he  told  him  there  was  a  Defign  of  killing 
the  King. 

That  the  Deponent  was  with  Mr.  Fenwicke 
the  Prifoner,  Ireland,  and  Grove,  at  Ireland's 
Lodgings  about  a  Fortnight  before  the  laft  Mi- 
chaelmas, and  they  were  talking  of  50,000  Men 
to  be  raifed  to  carry  on  the  Catholick  Caufe, 
and  fettle  the  Catholick  Religion  ;  and  Fenwicke 
faid  they  were  to  be  commanded  by  the  Lords 
Arundel,  Bella/is,  Petre,  and  Powis  :  And  the 
Deponent  demanding,  what  poor  Tradefmen 
muft  do,  if  there  were  Civil  Wars,  Fenwicke  faid, 
he  need  not  fear,  for  he  fhould  have  Church- 
work  enough  in  making  Images,  Chalices, 
Crucifixes,  Vafes,  &c.  And  that  Harcourt  the 
Prifoner  had  in  like  manner  difcourfed  with  the 
Deponent  about  the  Plot,  and  particularly  when 
he  paid  him  44  /.  for  four  Candlefticks. 
Bedloe'j  Then  Bedloe  was  fworn,  and  depofed,  that  he 
Evidence,  did  not  teftify  Half  what  he  knew  at  the  for- 
f£e%de  mer  Trial  of  Wbttebrcad,  Fenwicke,  Ireland, 
Part  of  it.  &c-  becaufe  he  had  promifed  Mr.  Reading  to 
bring  off  Whitebread  and  Fenwicke,  that  he  might 
put  a  Confidence  in  him  concerning  his  Evi- 
dence againft  the  Lords  in   the  Tower But 

now  he  depofed,  that  he  faw  Fenwicke  at  the  Con- 
fult,  and  heard  Whitebread  tell  Coleman,  at  Har- 
court's Chamber,  the  Manner  of  fending  the 
four  Ruffians  to  Windfor  to  kill  the  King,  about 
the  Month  of  September  ;  and  that  he  faw  Har- 
court take  eighty  or  an  hundred  Pounds  out 
of  his  Cabinet  for  them,  and  pay  the  MefTenger, 
giving  him  alfo  a  Guinea  that  Mr.  Coleman  left 
to  drink  his  Health ;  that  it  was  agreed  alfo  at 
Harcourt's  Chamber,  that  Grove  ihould  have 
1 500  /.  and  Pickering  as  many  Maffes  faid  for 
his  Soul  as  amounted  to  that  Sum,  at  Twelve- 
pence  each  Mafs  ;  that  Pickering  had  been 
checked  and  difciplined  by  his  Superiors  for  hav- 
ing miffed  fo  many  Opportunities  of"  killing  the 
King :  Once  the  Flint  of  his  Piftol  was  loofe, 


at  another  Time  there  was  no  Powder  in  the  Pan,  1679. 
or  he  had  loaded  only  with  Bullets.  That  when  3»Car.II.- 
Whitebread  was  at  Mr.  Har court's  Lodgings,  it  (-/W^' 
was  alfo  agreed  by  them,  that  fince  Sir  George 
Wakeman  would  not  accept  10,000/.  he  fhould 
have  1 5000/.  but  Ireland  faid,  the  moft  certain 
Way  of  difpatching  the  King  was,  in  his  Morn- 
ing Walks  at  New-Market :  That  Fenwick  and 
Conyers  accordingly  went  thither,  and  he  heard 
there  were  feven  or  eight  of  them.  That 
Mr.  Harcourt  was  no  Stranger  to  the  Depo- 
nent's bringing  over  Packets  and  Portmanteaus 
from  beyond  Sea  :  He  had  brought  Letters  from 
Walton*  St.  Omers,  Bruges,  Paris,  Villadolid,  and 
Salamanca,  and  carried  Anfwers  containing  an 
Account  of  the  Plot ;  and  moft  of  thefe  were 
lodged  in  Harcourt's  Hands,  and  he  had  been 
fent  from  Harcourt  to  Langhorn  with  Papers  re- 
lating to  this  Affair,  to  regifter  them. 

That  he  faw  Harcourt  give  Sir  George  Wake- 
man  a  Bill  of  Exchange  for  2000/.  and  tell  him 
it  was  in  Part  of  a  greater  Sum  j  and  Sir  George 
anfwered,  that  1 5000  /.  was  but  a  fmall  Reward 
for  fettling  Religion,  and  preferving  three  King- 
doms from  Ruin  ;  and  if  it  were  not  for  a  certain 
Woman  (the  Queen)  he  would  not  undertake  it ; 
but  for  her  he  would  do  any  thing.  And  that 
Sir  George  Wakeman  read  the  Bill,  put  it  up, 
and  went  and  received  the  Money. 

Then  the  King's  Counfel  produced  a  Letter 
that  was  found  among  Harcourt's  Papers  from 
one  Petre,  at  St.  Omer's,  a  Jefuit,  giving  an  Ac- 
count that  Whitebread  had  appointed  a  Confult 
in  April,  concerning  fome  coniiderable  Matters 
that  required  Secrecy  ;  the  Tenor  whereof  was, 
that  the  Provincial  {Whitebread)  had  appointed  4  Letter, 
all  thofe  who  had  Suffrages  at  the  intended  Con-  appointing 
gregation,  to  be  in  London  the  2  iff.  oi  April,  aConSre- 
O.  S.  in  order  to  its  Beginning  the  24th  ;  and&*/£ 
if  his  Occafions  would  not  permit  him  to  be  pre-  {^h  of 
fent,  he  fhould  fignify  fo  much,  that  his  Ab-  April. 
fence  might  be  fupplied ;  but  that  ncoie  fhould 
go  to  London  much  before  the  Time,  or  appear 
in  Town  till  the  Confult  was  over,  left  Occafion> 
fhould  be  given  to  fufpect  the  Defign :  Finally, 
Secrecy,  as  to  the  Time  and  Place,  is  much  recom- 
mended to  all  thofe  that  receive  the  Summons,  as  it 
appeared  of  its  own  Nature  neceffary. 

The  Chief  Juftice  hereupon  defired  Harcourt 
the  Prifoner,  to  expound  this  Letter  concern- 
ing this  Meeting  and  Privacy. 

To  which  Harcourt  anfwered,  the  Letter  was 
net  written  to  him,  but  to  one  who  had  a  Right 
to  Vote  in  their  Congregation,  which  was  held 
once  in  three  Years  ;  the  chief  Bufinefs  whereof 
was,  the  fending  a  Procurator  to  Rome ;  and  Se- 
crecy was  very  fit  to  be  recommended,  as  they 
lived  in  a  Country  where  they  were  an  Eye-fore, 
and  might  give  Offence  by  their  meeting  in  fuch 
Numbers. 

The  Chief  Juftice  replied,   this  was  a  forced 
Conftruction :   Could  it  be  fuppofed  this  Secrecy 
was  only  required  on  Account  of  their  chufing 
an   Officer?  The  Prifoners   urged  again,    that 
their  Lives  depended  upon  it ;  and  Whitebread  White- 
entring  on  his  Defence  faid,     He  thanked  God  bread'* 
he  was  not  afraid  to  die,  but  would  not  die  un-  Defence. 
juftly :  Life  was  a  Thing  not  to  be  thrown  away ; 
but  without  Contradiction,  Mens  Lives  might 
be  taken  away  by   Perjury,    as  well  as  by  a 
Knife  or  a  Piftol ;  and  no  Man's  Evidence  ought 
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1679.  to  be  admitted,  that  was  not  a  lawful  Witnefs, 
31Car.II.  which  Mr.  Oates  was  not;  and  he  hoped  he 
^"■"^  might,  without  Offence,  fay  that  he  was  perjured  •, 
for  he  depofed  that  he  came  over,  and  was  pre- 
fent  at  the  Confult  the  24th  of  April,  and  _  that 
he  (JVhitebread)  ordered  him  to  do  feveral  things, 
and  difcovered  the  whole  Plot  to  him  ;  but  it 
was  highly  improbable  he  fhould  truft  a  Man  in 
fuchaBufinefs,  whom,  by  his  own  Confeflion,  he 
never  faw  till  the  Time  of  the  Confult;  he 
ought  rather  to  have  been  fent  to  Bethlem  than 
Newgate,  had  he  been  fo  imprudent :  Befides, 
Oates  was  a  Man  that  had  nothing  to  fubfift  on, 
but  what  he  had  from  them. 

The  Chief  Juftice  anfwered,*  it  was  no  Won- 
der they  fhould  take  a  Man  into  their  Confi- 
dence, whom  they  had  maintained  abroad  for  a 
confiderable  Time. 

Whitebread  replied,  his  Predeceffor  had  main- 
tained him ;  but  when  he  came  to  be  Superior, 
he  found  him  not  fit  for  the  Purpofes  he  pre- 
tended to  :  For  firft,  it  was  doubtful  if  he  was  a 
good  Catholick  ;  fecondly,  he  led  a  very  idle 
Life,  and  was  very  defirous  of  being  entertained 
by  them  ;  whereupon  they  defired  Oates  to  re- 
tire fomewhere  elie,  and  to  induce  him  to  do  fo, 
gave  him  a  good  Suit  of  Clothes,  a  Peruke,  and 
four  Pounds  in  his  Pocket,  which  Oates  pro- 
mifed  to  repay  them  again  when  he  had  fold 
his  Library  he  boafted  of  in  London ;  but  he 
never  did  :  And  urged  that  there  was  a  wide 
Difference  between  doing  a  charitable  Adl  to  a 
Man  in  Want,  and  a  Scholar,  and  trufting  him 
in  fuch  an  Affair  as  that.  And  to  fhew  that 
Oates  could  not  be  at"  the  Confult  the  24th  of 
April,  he  faid,  they  fhould  prove  that  he  was 
not  out  of  St.  Omers,  from  the  10th  of  December 
to  the  23d  of  June,  above  one  Night.  He  de- 
fired  the  Court  alfo  to  confider,  how  improbable 
it  was  he  fhould  write  fo  plainly,  of  a  Defign  to 
kill  the  King,  and  fend  the  Letter  by  the  com- 
mon Poft  to  Dugdale,  a  Perfon  he  never  faw 
but  once. 
Fen.  Fenwicke  in  his  Defence,  defired  the  Court  to 

wicked  obferve  *the  Tenor  of  the  Evidence  againft  him ; 
.  Defence,  efpecially  that  of  Oates,  who  fwore  he  faw  fuch 
and  fuch  Letters.  Was  it  poflible  he  fhould  fhew 
fuch  Letters  to  a  Man  that  had  been  turned  away 
from  St.  Omers  for  his  Misbehaviour  ?  Befides, 
he  had  a  thoufand  Letters  taken  upon  him,  in 
which  there  was  not  any  thing  to  be  found  tend- 
ing to  a  treafonable  Defign :  That  there  were 
taken  upon  him  alfo  five  or  fix  thoufand  Pounds 
in  Bills  and  Bonds,  as  well  as  Letters  ;  and  it 
was  ftrange  this  Defign  fhould  not  appear  in  any 
of  them. 

The  Chief  Juftice  anfwered,  it  was  much 
more  ftrange,  that  One  fuch  Letter  fhould  be 
taken :  He  believed  Harcourt  would  not  have 
fuffered  the  Letter  that  was  read  to  have  been 
f  urprized,  if  he  had  thought  it  would  have  been 
of  fuch  Confequence,  and  the  Senfe  have  ap- 
peared fo  criminal. 

Then  the  Prifoners  called  their  Witnefles, 

who  were  Students  of  the  Englijh  College  at  St. 

Omers,   being  fixteen  in  Number-,    but  before 

PaHialt    tney  were  futf"erec* to  Speak,  the  Court  obferved 

rftbeCoVrt.they  were  all  Roman  Catholicks,    and  might 

have  a  Difpenfation  for  what  they  faid. 
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Thefe  Gentlemen  of  St.  Omers  depofed,   that 
Oates  was  in  the  College   of  St.  Omers   (except 
one  Night)   from  Chriftmas  to  June  1678,  and 
confequently  could  not  be  at  the  Con  full  held  al  deuce  if  the 
London  the  24th  of  April,  as  he  pretended.  St.  Omers 

Some  of  them  particularly  depofed,  that  they  Students 
dined  with  Oates  at  St.  Omers,  that  very   Day^**'P"* 
he  faid  he  came  over,  viz,  the  25th  of  April, 
N.  S.  That  Oates  went  into  the  Infirmary  the 
fame  Day,  and  fell  out  with  a  Gentleman  there. 

Others  depofed,  that  they  could  not  but  take 
Notice  when  Oates  was  abfent,  becaufe  all  the 
Students  dined  in  one  Room,  and  Oates  had  a 
diftincl  Table  by  himfelf,  between  the  Lads 
and  the  Religious ;  for  though  he  went  to  School 
with  the  Boys,  yet  being  a  Man,  he  was  allow- 
ed the  Privilege  of  fitting  by  himfelf  at  Din- 
ner. 

Others  depofed,  that  Oates  was  put  to  read  in 
the  Sodality  the  25th  of  March,  1678.  and  that 
he  read  there  every  Sunday  Morning  at  Six  a 
Clock,  from  that  Time  till  June  following,  when 
he  went  away. 

John  Hall,  the  Butler  of  the  College,  de- 
pofed, that  he  faw  Mr.  Oates  at  St.  Omers,  all 
the  Months  of  April  and  May,  and  till  the  23d 
of  June,  when  he  went  away ;  that  the  Depo- 
nent ferved  Oates  with  Bread  and  Beer  during 
that  Time,  except  when  he  was  in  the  Infirma- 
ry, which  he  thought  was  four  or  five  Days,  and 
that  he  had  this  Reafon  to  remember  him  ;  that 
he  laid  his  Table  at  a  particular  Place  near  the 
Door,  where  he  always  fat. 

Other  Witneffes  depofed,  that  feveral  of  the 
Perfons,  Oates  had  fvvorn  came  over  with  him, 
were  then  in  Flanders. 

To  this  Oates  replied,  that  the  Witneffes  were  Oates \Re~ 
Papifts  and  Jefuits,  and  would  fwear  any  thine-  Pb  t0  thit 
for  their  Caufe-,  and  the  Lord  Chief  Juftice  tfc^oi***. 
ferved,  that  though  Papifts  were  competent  Wit-  0flheCmrt. 
neffes  in  Law,  yet  they  were  of  fuch  Principles  4 
that  the  Jury  ought  to  give  them  but  little  Cre- 
dit i  (At  which  the  People  gave  a  great  Shout-,) 
Whereupon  the  Chief  Juftice  laid  to  the  Prifon- 
ers, they  muft  pardon  the  People's  fhouting ;  for 
they  had  fo  turned  their  Hearts,  that  a  Papift 
would  hardly  be  able  to  live  in  England.  (Then  the 
People  Jhouted  again. )    Gavan  the   Prifoner  an- 
fwered, If  there  be  but  a  Place  in  Heaven  for  us, 
I  am  contented;  and  brought  Witneffes,  to  prove 
that  he  was  in  Staffordflnre  at  the  time,  Oates  fwore 
he  was  in  London,  viz.  in  July  1678. 

Whitebread,  the  Prifoner,  defired  he  might 
prove  that  Oates  was  miftaken  in  the  Evidence 
he  gave  at  Ireland's  Trial :  The  Chief  Juftice 
anfwered,  that  would  be  to  try  Ireland's  Caufe 
over  again.  Whitebread  replied,  if  Oates  was 
convicted  of  Perjury  in  one  Cafe,  he  was  not 
to  be  believed  in  another :  But  the  Chief  Juftice 
told  them,  they  were  not  to  take  Notice  of  what 
was  done  at  a  former  Trial,  unlefs  they  could 
produce  a  Record  of  Oates 's  Conviction.  And 
it  was  demanded  of  every  one  of  the  Prifoner's 
Witneffes,  before  they  gave  their  Evidence,  if 
they  were  Papifts?  Whereupon  Harcourt  the 
Prifoner  obferved,  if  their  Witneffes  could  not 
be  looked  upon  as  good  Witneffes,  becaufe  they 
were  Papifts,  they  muft  renounce  all  Intercourfe 
with  other  Countries. 
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l619-  The  Court  anfwered,  their  hearing  them 
^f^"  mewed  they  looked  upon  them  as  good  Wit- 
neffes; but  a  Witnefs  was  of  more  or  lefs 
Credit  according  to  the  Circumftances ;  and 
therefore  they  thought  it  was  a  proper  Queftion 
to  ask  their  Witneffes,  if  they  were  Papifts  ? 

To  which  Harcourt  replied,  every  one  of  the 
Witneffes  on  the  other  fide  were  known  to  be 
bad,  flagitious  Perfons,  Men  of  defperate  For- 
tunes, that  got  their  Livelihood  by  Swearing ; 
and  produced  Witneffes  to  prove  that  Ireland 
was  in  Staffordjhire  the  Beginning  of  September ; 
when  Oates  fwore  he  was  at  Mr.  Harcourt's 
Chamber  in  London,  and  borrowed  twenty  Shil- 
lings of  Mr.  Ireland. 

But  the  Court  told  the  Prifoners,  they  muft 
not  charge  Oates  with  what  he  had  faid  at  a  for- 
mer Trial :  However  the  Lord  Chief  Juftice  af- 
terwards obferved  himfelf,  that  Oates  had  fworn 
that  Ireland  was  in  London  in  Auguft,  and  the  Be- 
ginning of  September,  and  faid  that  the  Prifoners 
ought  to  have  Right  done  them,  and  were  at 
Liberty  to  difprove  it ;  whereupon  Sir  John 
Southcott,  the  Lady  Southcott,  Mr.  Edward  South- 
cott, and  other  credible  Witneffes,  were  called  by 
the  Prifoners,  and  depofed,  that  Ireland  was  in 
the  Country  in  Auguft,  and  the  Beginning  of  Sep- 
tember, when  Oates  had  fworn  he  was  in  Lon- 
don ;  and  Captain  Hill  depofed,  that  Bedloe,  a- 
nother  of  the  King's  Witneffes,  was  a  Prifoner 
in  the  Marjhalfea,  and  lived  upon  the  common 
Basket  •,  to  which  the  Lord  Chief  Juftice  an- 
fwered, Bedloe  might  be  an  honeft  Man  for  all 
that. 

Whitebread  the  Prifoner  objected,  that  Bedloe 
at  his  laft  Trial  depofed,  that  he  had  nothing  to 
fay  againft  him  ;  and  now  charged  him  with 
great  Matters :  So  that  it  was  evident  he  had  fal- 
fified  his  Oath  ;  for  if  he  was  then  fworn  to  de- 
pofe  the  Truth,  the  whole  Truth,  and  nothing 
but  the  Truth ;  and  he  did  not  fwear  the  whole 
Truth  then,  he  was  perjured-,  and  if  he  did 
fwear  the  whole  Truth  then,  he  could  have  no- 
thing to  charge  him  with  now. 

To  which  Chief  Juftice  North  anfwered,  that 
Bedloe  was  then  in  Treaty  with  Reading,  and  to 
beget  a  Confidence  in  him,  that  he  would  ferve 
the  Popifh  Lords  and  bring  them  off,  he  was 
eafy,  as  to  the  Prifoner  Whitebread,  and  leffened 
his  Evidence  at  that  Time  :  However,  he  told 
the  Jury,  they  ought  to  confider  the  Objection 
that  was  made  to  Bedloe's  Teftimony. 

Then  the  King's  Counfel  called  fome  Wit- 
neffes to  fupport  Oates's  Evidence,  and  prove  that 
Ireland  was  in  London  in  Auguft  and  the  Begin- 
ning of  September  ;  and  that  Oates  was  in  London 
the  24th  of  April  1678.  at  the  Confult,  as  he 
had  fworn. 
Other  Evi-  The  firft  depofed,  that  fhe  faw  Ireland  ftand- 
Aence  to  jna  at  his  own  Door,  as  fhe  paffed  by,  in  Auguft 
fupport  1678.  Another  fwore,  that  he  faw  Oates  in  the 
Street,  in  a  Difguife,  the  latter-end  of  March,  or 
the  Beginning  of  April ;  and  a  Third  fwore,  fhe 
faw  Oates,  in  a  Difguife,  at  Sir  Richard  Barker's, 
in  May ;  and  a  Servant  fwore,  he  faw  Oates  at 
his  Mailer's,  Sir  Richard  Barker's,  the  Beginning 
of  May,  and  fpoke  to  him. 

Sir  Richard  Barker  depofed,  that  he  faw  Oates 
in  June,  or  July,  1678,  in  London;  and  his  Ser- 
vants told  him  they  had  feen  Oates  the  May  be- 


Oatcs'j. 


fore,  in  two  feveral  Difguifes :  Another  Wit-    i6j9. 
nefs  depofed,  that  he  dined,  with  Oates  at  IJling-  51Car.II. 
ton,  the  Beginning  of  May  1678,   and  that  he  K-/~*~sJ 
had  a  Summer  Suit  on,  and  a  Green  Knot  upon, 
his  Shoulder. 

Whitebread  the  Prifoner  hereupon  obferved, 
that  Oates,  at  his  firft  Trial,  could  not  name  any 
one  Perfon  that  had  feen  him  in  England,  and 
pretended  to  be  but  fix  Days  in  London  ;  and 
now  brought  Witneffes  to  prove  he  was  in  Lon- 
don moft  part  of  the  Summer  ;  fo  that  either  he 
or  his  Witneffes  muft  be  perjured. 

The  Chief  Juftice  anfwered,  they  made  their 
Defence  to  depend  upon  an  Uncertainty  of 
Time,  which  no  Man  could  ever  remember  ;  but 
bid  them  fay  what  they  could  for  themfelves : 
Whereupon  Gavan  the  Prifoner  continued  his 
Defence,  and  faid,  he  was  charged  by  one  Wit- 
nefs with  a  Fact  committed  in  London ;  and  by 
another  Witnefs  with  another  Fad  committed 
in  Staffordjhire,  a  different  County ;  and  defired 
the  Opinion  of  the  Court,  whether  thefe  were 
two  Witneffes,  fuch  as  the  Law  required  ?  To 
which  it  was  anfwered,  that  this  had  been  fettled 
in  Sir  Henry  Vane's  Cafe,  who  was  indicted  for 
levying  War  •  and  one  Witnefs  proved  the  le- 
vying War  in  one  County,  and  the  other  his 
levying  War  in  another  County ;  and  though 
they  were  but  fingle  Witneffes  of  fingle  Facts, 
yet,  both  coming  up  to  the  Charge  in  the  Indict- 
ment, they  were  adjudged  fufficient  to  maintain 
it :  So  here,  one  Witnefs  proving  a  Confpiracy 
to  kill  the  King  in  this  County,  and  another 
proving  a  Confult  with  other  Perfons  againft  the 
King's  Life  in  Staffordjhire,  thefe  were  two  Wit- 
neffes to  the  fame  Treafon,  and  fufficient  in 
Law.  Gavan  afterwards  made  folemn  Pro-* 
teftations  of  his  Innocence,  and  obferved  that  he 
was  not  of  Age  to  be  at  the  Confult  in  April  j 
appealing  to  the  Jury,  if  the  two  Witneffes  pro- 
duced againft  him  could  be  deemed  credible 
Witneffes  ;  for  no  Man,  he  apprehended,  could 
be  a  good  Witnefs,  that  was  not  an  honeft  Man  p 
That  Oates's  Evidence  probably  proceeded  from 
Malice,  having  been  turned  out  of  the  College 
of  St.  Omers  and  difgufted  ;  befides,  his  Evi- 
dence had  been  proved  falfe  in  feveral  Inftances, 
by  fixteen  Witneffes ;  and  though  he  was  not 
convicted  of  thefe  Perjuries  before,  yet  they 
made  him  appear  to  be  no  credible  Witnefs  : 
That  the  Teftimony  of  thofe,  who  only  faid 
they  faw  Oates  paifing  by,  was  not  to  be  brought 
into  Competition  with  that  of  thofe  Sixteen,  who 
converfed  with  him  daily.  Befides,  Oates  con- 
tradicted his  own  Witneffes,  by  faying  he  was 
in  London  only  fix  Days,  when  they  depofed  he 
had  been  in  London  much  longer.  Gavan  ac- 
knowledged he  knew  Dugdale  at  the  Lord  Afton's, 
in  Staffordjhire,  and  had  converfed  with  him  in 
Ewer's  Chamber;  but  never,  he  protefted,  upon 
any  Treafonable  Matter ;  nor  was  Dugdale  a  cre- 
dible Witnefs,  who  had  run  away  with  300/. 
of  his  Lord's  Money.  The  Court  told  him,  he 
muft  not  tell  a  Story  out  of  this  or  that  Lord's 
Mouth,  to  afperfe  the  Witnefs,  unlefs  he  had 
Evidence  to  prove  what  he  charged  him  with. 

Whitebread  then  repeated  his  former  Objection, 
how  improbable  it  was  that  he  fhould  put  thefe 
Words  in  a -Letter,  That  he  Jhould  provide  ftout 
Men  to  kill  the  King,  and  fend  it  by  the  com- 
mon 
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mon  Poll  ;  or  that  he  fhould  beat  one  to  whom  he 
had  committed  fuch  Secrets  as  Oates  depofed ;  and 
obferved  further,  that  it  was  Arrange  there  ihould 
be  a  Plot,  wherein  fo  many  Perfons  of  Honour 
and  Quality  were  concerned,  and  fuch  Prepara- 
tions pretended  to  be  made,  and  yet  no  Foot- 
fteps  of  it  appear  •,  and  concluded  with  recom- 
mending himfelf  to  God  and  the  Jury. 

Fenwicke  the  Prifoner  obferved,  that  it  was 
not  probable  fo  many  innocent  young  Lads 
fhould  come  over  toatteft  a  Falfhood  ;  and  that 
the  WitnefTes  on  the  other  Side,  were  People  of 
a  poor  beggarly  Condition,  who  expected  to  ad- 
vance their  Fortunes  by  this  pretended  Difcove- 
ry :  That  it  could  not  be  fuppofed  they  mould 
truft  Oates  with  the  Sight  of  fuch  Letters,  and 
fuch  Secrets  as  he  pretended;  being  a  Perfon 
they  never  efteemed,  and  had  expelled  the  Col- 
lege. He  obferved  further,  that  none  of  the 
Commiflions  or  Letters,  the  WitnefTes  mention- 
ed, had  appeared  ;  nor  was  it  proved  that  any 
Money  was  paid,  or  Arms  provided,  though  it 
was  three  Quarters  of  a  Year  fince  the  pretended 
Difcovery  \  and  indeed,  that  there  were  no  Cir- 
cumftances  to  induce  the  Jury's  belief,  but  down- 
right Swearing ;  concluding  that  the  Prifoners 
were  Perfons  of  unblameible  Lives,  never  ac- 
cufed  of  any  Crime  before  ;  whereas  the  World 
were  fufficiently  acquainted,  how  fcandaloufly 
their  Accufers  had  lived. 

The  reft  of  the  Prifoners  having  ufed  much 
the  fame  Arguments  in  their  Defence,  the  Chief 
Juftice  fummed  up  the  Evidence,  and  told  the 
Jury,  that  the  Teftimony  of  the  St.  Otner's 
WitnefTes  was  of  much  lefs  Weight  than  that 
which  had  been  given  on  the  other  Side  ;  not 
only  becaufe  they  were  not  upon  their  Oaths, 
but  becaufe  the  Teftimony  of  a  Papift,  was 
not  to  be  credited,  with  or  Without  Oath  ;  fince 
they  were  of  a  Religion  that  could  difpenfe 
with  Oaths  for  the  fake  of  their  Caufe :  The  Tef- 
timony of  thefe  young  Men  therefore,  who  had 
been  fent  over  for  this  Purpofe,  and  had  been 


trained -up  in  fuch  Principles,  was  very  much  1679. 
to  be  fuipected:  That  the  Prifoners'  Defence  3  lCar-n- 
confifted  in  catching  at  a  Point  of  Time ;  but  ^/"v"Sv> 
that  was  a  thing  no  Man  could  charge  his  Me- 
mory with ;  they  were  not  to  govern  their 
Judgments  by  a  Miftake  of  feven  or  eight  Days  : 
And  if  the  fixteen  WitnefTes,  that  came  over  from 
St.  Omers,  were  not  to  be  believed,  neither  were 
the  reft;  for  the  Papifts  never  wanted  WitnefTes 
to  prove  what  they  pleafed ;  they  made  no  Bones 
of  it.  He  told  them  alfo,  that  Harcowfs  Letter, 
written  the  fame  Night  Juftice  Godfrey  was  mif- 
ng,  which  fays,  This  Night  Sir  Edmund-bury 
Godfrey  was  difpatched,  was  an  undeniable  Evi- 
dence the  Papifts  murdered  him  •  becaufe  he  was 
not  known  to  be  dead,  till  the  Thurfday  following, 
by  other  People,  which  muft  turn  every  Proteftant 
Heart  againft  them  ;  for  the  Plot  was  in  a  great 
Meafure  proved  by  that  Murder :  However,  this, 
he  faid,  was  but  a  Specimen  of  what  the  Papifts 
intended,  and  none  knew  wherPft  would  End  : 
They  had  killed  but  one  Man's  Per/on ;  but  in  Effi- 
gy., the  whole  Nation.  It  was  but  in  one  Man's 
Blood  their  Hands  were  imbrued ;  but  their  Souls 
were  dipped  in  the  Blood  of  All.  They  would  kill 
the  King,  or  any  body  elfe  that  flood  in  the  Way  of 
their  Religion  ;  a  Religion  they  would  bring  in  by 
a  Converfion  of  Blood,  and  a  Baptifm  of  Fire. 

Then  the  Jury  being  withdrawn,  after  a  very  They  are 
fhortRecefs,  brought  in  all  the  Prifoners  Guilty  -f^viEied. 
whereupon  Mr.  Recorder  Jefferies  faid,  that  the  ^IJ^ds 
Prifoners  had  not  been  wanting  to  themfelves  lntheVerdift. 
offering,  nor  the  Court  in  hearing,  what  they 
had  to  fay  ;  but  upon  a  long  Evidence,  and  a 
full  difcuffing  of  all  Objections,,  they  had  .been 
found    Guilty ;    and  he    thought  every  honeft 
Man  would  fay  they  were  unexceptionably  found 
fo  :  It  was  a  juft  Verdict  the  Jury  had  given. 

The  Sentence  not  being  pronounced  till  after  Mr. 
Langhorn'j  Trial,  I  defer  my  Remarks  on  the 
Trial  of  thefe  five  Jefuits,  till  I  have  gone  through 
his. 
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The  Trial  of  Richard  Langhorn,  Efq;  for  High-  ^9- 
Treafon,  at  the  Old- Baity,  in  London,   June   the   14th/1 
1679.    31  Car-  H- 


t^v^ 


The  IndiB-  f'Wm{  H  E  Indictment  charges  the  Prifoner  with 
ment.  j^     High-Treafon,  in  compaffing  the  Death 

of  the  King  ;  and  to  that  end,  fending  Letters 
to  procure  Aid  of  the  Pope  and  the  French  King : 
The  Indictment  alfo  charges  him  with  receiving 
feveral  Commiflions  from  Rome,  conftituting 
Military  Officers  to  command  the  Forces  to  be 
raifed  in  thefe  Kingdoms,  for  executing  the 
faid  Treafons,  and  with  receiving  other  Com- 
miflions for  conftituting  Civil  Officers,  and  de- 
livering them  out  to  other  Traitors.  The  In- 
dictment further  charges  him  with  aiding  and 
abetting  Ireland,  Pickering,  and  Grove,  in  their 
traiterous  Defign  of  killing  the  King,  and  with 
moving  and  foliciting  the  Beneditline  Monks 
to  pay  the  Sum  of  6000/.  to  procure  a  Perfon 
to  kill  the  King:  And  laftly,  it  charges  him 
with  counfeHing  and  abetting  Coleman  in  his 


Treafons,  who  had  been  convicted  and  executed, 
for  writing  Letters  to  le  Cbaife,  the  French  Kind's 
ConfefTor,  to  procure  the  French  King's  Aid,  in 
fubverting  the  Government,  and  Religion  eftab- 
lifhed. 

The  King's  WitnefTes  being  called,  Dugdale General 
and  Prance  gave  Evidence  of  a  Plot  in  general  Evidence  of 
Terms  :  That  the  King  was  to  have  been  mur- "  PleU 
dered,    the   Proteftants  mafTacre'd,    an  Army 
raifed,  and  the  eftablifhed  Religion   and  Go- 
vernment fubverted,  &c. 

Oates  was  more  particular,  and  depofed,  that  Oates'*  e~ 
in  April,  1677,  he  went  into  Spain,  and  in  Sep-  vidence. 
tember  following  Mr.  Langhorn's  Sons  came  thi- 
ther ;  the  one  entering  himfelf  a  Scholar  at  the 
Englifh  College  in  Madrid,  and  the  other  at  Val- 
ladolid,  in  order  to  qualify  themfelves  for  Popifh 
Orders.     That  the  Deponent,  coming  to  Eng- 
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i£79-  land,  brought  Mr.  Langhorn  Letters  from  his 
Vs~~}\  Sons,  and  told  him,  he  thought  they  would  enter 
into  the  Jefuits  Society  ;  at  which  Mr.  Langhorn 
rejoiced,  being  himfelf  a  great  Votary  to  the  Je- 
fuits; but  faid,  he  hoped,  if  they  continued  in 
the  World  as  fecular  Priefts,  they  would  fudden- 
ly  have  great  Promotions'in  .&zg-/#W,  for  Things 
would  not  long  continue  in  the  Pofture  they 
were  :  That  the  Deponent  afterwards  carried  a 
Letter  from  Mr.  Langhorn  to  the  Fathers  at 
St.  Omers ;  wherein  he  faid,  he  had  written  to 
Father  le  Chaife  about  their  Concerns,  but  that 
Mr.  Coleman  had  been  fo  large,  it  was  not  ne- 
ceffary  to  trouble  them  with  longer  Epiftles. 
In  another  Letter  Mr.  Langhorn  exprefled  his 
great  Care  for  carrying  on  the  Defign  of  the 
Catholicks ;  and  faid,  the  Parliament  began  to 
flag  in  promoting  the  Proteftant  Religion,  and 
now  they  had  a  fair  Opportunity  to  begin  and 
give  the  B1omm|  That  after  the  Confult  in  April 
1678.  the  Deponent  had  Orders  from  the  Pro- 
vincial to  give  Langhorn  an  Account  what  Re- 
folutions  paffed  at  the  Confult ;  and  he  told  him, 
that  Father  Cary  was  ordered  to  go  Procurator 
to  Rome ;  and  that  there  was  a  Refolve  figned, 
that  Pickering  and  Grove  fhould  go  on  with 
their  Attempt  to  affafiinate  the  King  ;  and 
Mr.  Langhorn  lifted  up  his  Hands,  and  prayed 
God  it  might  have  good  Succefs  :  That  the  De- 
ponent faw,  in  Mr.  Langhom's,  Study  in  the  Tem- 
ple, a  Commiflion  for  the  Lord  Arundel  of  War- 
dour,  to  be  Lord  Chancellor  of  England  •  ano- 
ther to  the  Lord  Powis,  to  be  Lord  Treafurer  ; 
a  third  to  the  Lord  Stafford,  to  be  Pay-Mafter 
of  the  Army  •,  and  another  for  Langhorn,  to  be 
Judge  Advocate  :  As  alfo  Commiflions  to  the 
Lord  Bella/is  to  be  General,  and  to  the  Lord 
Petre  to  be  Lieutenant-General,  and  a  Commif- 
fion  to  Coleman  to  be  Secretary  of  State.  Thefe 
were  all  granted  by  an  Authority  derived  from 
the  Pope,  and  figned  Johannes  Paulus  de  Oliva, 
with  the  Jefuits  Mark,  being  a  Crofs  through 
the  Letters  J  H  S.  That  he  faw  about  fifty 
more  Commiflions  for  inferior  Officers,  in  the 
Prifoner's  Cuflody  :  That  the  Prifoner  gave  the 
Deponent  fome  Original  Letters  from  le  Chaife, 
and  Anderton  Rector  of  the  College  at  Rome,  to 
carry  to  the  Fathers,  which  were  in  Anfwer  to 
fome  Letters  the  Prifoner  had  fent  them  •  and 
therein  le  Chaife  aflured  him  of  his  Conftancy  in 
aflifting  the  Society  to  carry  on  the  faid  Caufe  • 
and  faid,  he  need  not  doubt  but  the  French  King 
would  ftand  by  them.  Oates  alfo  depofed,  that 
the  Prifoner  Langhorn  was  Solicitor  to  the  Socie- 
ty, and  upon  his  foliciting  the  Benedictines  for 
Money,  the  Deponent  heard  they  promifed  fix 
thoufand  Pounds  towards  carrying  on  the  Caufe. 
He  remembered  alfo,  that  the  Prifoner  was  dif- 
cufted  with  Sir  George  Wakeman,  becaufe  he  was 
not  contented  with  10000/.  for  poifoning  the 
King  ;  faid  he  was  a  covetous  Man,  a  narrow 
foul'd  Phyfician,  and  that,  it  being  a  publick 
Concern,  he  might  have  done  it  for  nothing. 

Then  the  Prifoner  demanded,  what  Time 
Oates  went  to  St.  Omers,  and  when  he  returned 
to  England  ? 

Oates  anfwered,  he  went  to  St.  Omers  about 
the  10th  of  December,  and  ftaid  there  till  he 
came  to  England  in  April  1678.  and  that  he  did 
not  remain  in  England  above  twenty  Days  ;  and 
that  Father  Williams,  Father  Marfh,  the  Rector 


of  Liege,  Sir  John  Warner,    Sir  Thomas  Prefton,      1679. 
Mr.  Pool,  and  Sir  Robert  Bret,  came  to  England  51Car.II. 
with  him.  s-^y-\^< 

Mr.  Langhorn  demanded,  if  he  came  from 
Dover  to  London  in  the  Coach,  or  Horfe-back  ? 

Oates  anfwered,   the  Queftion  was  fo  fudden,  Oates  cot,- 
he  could  not  be  pofitive.     Langhorn  demanded,  founded. 
where  he  lodged  in  Town  ?  Oates  anfwered,  he 
lodged  at  Mr.  Groves's  three  or  four  Nights,  in 
Town. 

Langhorn  demanded,  when  he  turned  Papift? 

Oates  anfwered,  in  February  or  March,  16-/6. 

The  Prifoner  afked,  if  he  left  his  Vicarage 
before  he  had  turned  Papift  ? 

Oates  anfwered,  it  was  not  very  lono-  before. 

Langhorn  demanded,  if  he  became  a  Jefuit  ? 
The  Chief  Juftice  faid,  he  muft  not  aik  him  a 
Queftion  that  brought  him  in  Danger  :  Lang- 
horn replied,  that  Oates,  in  one  'of  his  Narra- 
tives, faid,  There  came  over  nine  of  us,  All  Je- 
fuits j  and  demanded  of  Oates,  if  ever  he  con- 
vened with  him,  or  faw  him,  after  he  acquaint- 
ed him  with  the  Confult  ? 

Oates  anfwered,  once  or  twice  after  he  came  to 
England  again  in  July  :  That  he  ufed  to  go  to  the 
Prifoner's  Chamber  in  the  Temple,  and  not  to 
his  Houfe  ;  for  the  Prifoner  faid  his  Wife  was  a 
Proteftant,  and  but  Ambes-ace  turned  from  a 
Devil  •,  and  therefore  he  fhould  not  come  to  his 
Houfe. 

Then  Bedloe  was  fworn,  and  depofed,  that  Bedloe'i 
Mr.  Coleman  and  Mr.  Harcourt  fent  him  with  Evidence.  ' 
Letters  to  le  Chaife  and  Father  Stapleton  ;  and 
that  Coleman  took  the  Letters  unfealed,  and  car- 
ried the  Deponent  with  him  to  Mr.  Langhom's 
Chamber,  who  regiftered  them  in  a  Book  j  and 
then  Mr.  Coleman  fealed  them  up,  and  o-ave 
them  to  the  Deponent  to  carry  to  le  Chaife  ■mA. 
Stapleton.  The  Purport  of  the  Letter  to  le  Chaife 
was,  that  they  waited  only  for  his  Anfwer,  how 
far  he  had  proceeded  with  the  French  King  about 
fending  the  Money  •,  for  they  only  wanted  Mo- 
ney ;  every  Thing  elfe  was  ready  :  The  Englip 
Catholicks  were  fafe,  having  procured  all  Places 
and  Offices  to  be  given  to  Catholicks,  or  fuch 
as  they  thought  would  be  fo:  That  all  theGarri- 
fons  were  already  in  their  Hands,  or  ready  to  be 
put  into  them  :  And  in  the  Letter  to  Father 
Stapleton  it  was  faid,  they  had  fo  fair  an  Oppor- 
tunity, having  a  King  fo  eafy  to  believe  what 
was  dictated  to  him  by  their  Party,  and  the 
French  King  at  the  fame  Time  fo  '  powerful, 
that  if  they  miffed  this  .Opportunity,  they  muft 
defpair  of  ever  having  fuch  another  to  introduce 
Popery  in  England. 

That  the  Prifoner  did  not  only  regifter  thefe 
Letters,  but  every  Penny  of  Money  that  was 
paid,  and  all  Tranfaftions  in  Relation  to  this 
Concern  :  That  the  Deponent  brought  Letters 
alfo  from  the  Catholicks  abroad  to  the  Popifh 
Lords  here,  which  were  regiftered  by  Langhorn ; 
the  Tenor  whereof  was,  that  the  Lord  Bella/is, 
and  the  reft  of  the  Party,  fhould  be  in  a  Readi- 
nefs  ;  for  they  had  provided  Irifh  Troops 
in  Spain,  to  be  fhipped  at  the  Groyn,  who  fhould 
land  at  Milford- Haven,  and  join  the  Lord  Powis 
in  Wales. 

Then  Oates  added  to  his  former  Evidence, 
that  the  Congregation  at  Rome  contributed  eight 
hundred  thoufand  Crowns  to  be  fent  into  Em- 
land  -,  and  Langhorn,  the  Prifoner,  enquired  con- 
cerning 
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cerning  that  Money,  and  had  Knowledge  of  the 
Receipt  of  it  in  France*  as  he  told  Father 
Haines  and  Father  Fenwicke  in  July  or  Augufi. 

Mr.  Langhorn  objected  to  the  Teftimony  of 
the  Witneffes,  that  they  confeffed  themfelves 
Partakers  in  the  Crime  they  accufed  him  of;  but 
was  anfwered,  they  were  good  Witneffes  not- 
withftanding,  though  they  had  not  had  their  Par- 
dons ;  but  they  had  feveral  Pardons :  To  which 
he  replied,  that  they  cr.me  under  the  fame  Rea- 
fon  of  Law  with  an  Approver  ;  and  though 
the  Approver  was  pardoned,  the  Appellee  ought 
to  be  difcharged  by  Law  ;  but  objected  further, 
that  they  had  received,  or  expected,  Rewards  for 
their  Evidence. 

In  anfwer  to  tnis,  Oates  faid,  he  had  difburfed 
fix  or  feven  hundred  Pounds  out  of  his  Pocket, 
and  did  not  know  when  he  fhould  fee  it  a- 
gain  :  And  Bedloe  faid,  he  was  fo  far  from 
gaining  by  it,  that  he  was  feven  hundred  Pounds 
out  of  Pocket. 

Then  the  Court  interpofed,  and  faid,  it  was 
but  reafonable  the  Witneffes  fhould  have  a  Main- 
tenance from  the  King  ;  and,  unlefs  they  could 
prove  any  Thing  was  given  them  by  Contract, 
or  by.  Way  of  Subornation,  it  could  not  be  made 
an  Objection. 

Langhorn  anfwered,  Bedloe  had  received  500/. 
for  his  Evidence ;  and  though  it  might  be  rea- 
fonable to  offer  a  Reward,  by  Proclamation, 
for  the  Difcovery  of  a  Perfon  charged  with  a 
Crime,  when  he  abfconded  ;  yet  he  thought  it 
hard,  when  a  Prifoner  was  in  Cuflody,  Wit- 
neffes fhould  be  brought  in  againfl  him  by  fuch 
Means. 

The  Court  replied,  that  the  offering  a  Re- 
ward for  the  further  Difcovery  of  the  Plot  could 
be  noObjection  to  theTeflimony  of  the  Witneffes-, 
that  this  was  to  fly  in  the  Face,  and  reflect  on  the 
Integrity  and  Wifdom,  of  the  King,  Lords,  and 
Commons,  for  it  was  done  by  the  Advice  of  all 
three  •,  and  demanded,  if  his  whole  Defence  lay 
in  Objections  to  the  Incompetency  of  the  Wit- 
neffes ? 

The  Prifoner  faid,  his  whole  Defence  mufl 
lie  in  difabling  the  Witneffes,  for  he  had  been 
kept  clofe  Prifoner  in  Newgate,  from  the  17th 
of  Otlober  to  that  Day  fev'night,  and  converfed 
with  no  Friend  or  Relation  :  He  had  not  fo  much 
as  heard  what  he  was  charged  with,  nor  could 
forefee  what  thefe  Men  would  teftify  againfl: 
him. 

Then  the  Prifoner  called  his  Witneffes,  and 
proved  that  Oates  did  not  come  from  St.  Omers 
to  England  in  the  Company  he  pretended  ;  and< 
that  he  was  at  St.  Omers  all  the  Time  he  had 
fworn  he  was  in  England,  particularly  in  the 
Months  of  April  and  May  -,  which  was  attefted 
by  near  twenty  Witneffes,  as  well  Students  of 
St.  Omers,  (who  faw  him  at  Dinner  in  the  Col- 
lege almoft  every  Day,  and  converfed  with  him,) 
as  others. 

Then  Mr.  Langhorn  defired,  (fince  Oates  had 
affirmed  he  was  fix  or  feven  hundred  Pounds  out 
of  Purfe)  he  might  examine  a  Witnefs  or  two, 
to  fliew  he  was  very  poor  and  indigent  before  he 
became  an  Evidence  :  But  the  Court  anfwered, 
This  was  nothing  to  the  Purpofe. 

The  Prifoner  then  defired  he  might  read  the 
Copy  of  a  Record  in  the  Houfe  of  Lords,  to 
fhew  that  Bedloe  fwore  he  had  no  other  Perfon 
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to  accufe,   either  in  the  Houfe,    or  out  of  the    k>19- 
Houfe,  than  thofe  he  then  charged  ;  and  he,  the  3lCar  IL 
Prifoner,  was  not  one  of  the  Perfons  mentioned  ^V"^ 
there. 

The  Court  anfwered,  perhaps  Bedloe's  Memo- 
ry failed  him  •>  he  ought  not  to  be  concluded  by 
what  he  faid  there. 

The  Prifoner  demanded  of  Oates,  if  he  knew 
that  he  diftributed  any  of  the  Commiffions  he 
mentioned  ? 

Oates  anfwered,  the  Prifoner  faid  he  had  di- 
ftributed them;  and  particularly,    that  he  fent 
one,  by  his  Son,    to  the  Lord  Arundel  of 'War- 
dour,    to  be   Commiffary-General :    And  Oates  Oates 
faid  he  had  other  Evidence,  but  he  thought  it  •«""  &e 
proper  not  to  mention  it  now,  becaufe  it  would  fp^ffhi. 
difcover  his  Evidence  againfl:  the  Popifh  Lords  ;  Evident*." 
defiring  the  Court  to  excufe  him,  becaufe  he  re- 
ferved  it  for  another  Trial. 

Then  the  King's  Counfel  called  the  fame 
Witneffes,  to  prove  Oates  was  in  London,  at  the 
Time  of  the  Confult,  in  April  and  in  May, 
1678,  as  they  had  done  in  the  preceding  Trials 
of  the  Jefuits,  (to  which  the  Reader  is  referred) 
and  they  gave  the  fame  Teftimony  in  this. 

And  Clay,  a  Prieft,  depofed,  that  he  met  Clay'* 
Oates  at  Mr.  Charles  Howard's  in  Arundel-Houfe ,  Evidence, 
twice  in  the  Year  1678.  once  in  April,  and  ano- 
ther Time  in  the  Beginning  of  May  :  That  he 
converfed  with  Oates ;  and  Mr.  Howard  told  the 
Deponent,  Oates  had  fome  Thoughts  of  being  a 
Jefuit. 

Then  the  Prifoner  called  Mr.  Charles  Howard 
as  an  Evidence,  who  depofed,  that  Oates  was  at 
his  Houfe  in  the  Year  1677,  and  after  July  in 
the  Year  1678,  but  he  did  not  remember  he  was 
there  in  May  :  as  Clay  depofed. 

The  Prifoner,  proceding  in  his  Defence,  faid, 
as  he  had  proved  that  Oates  had  falfified  in  one 
Point  of  his  Teftimony,  namely,  as  to  his  being 
at  the  Confult  in  April  1678.  and  as  to  the  other 
Perfons  he  fwore  were  there  ;  particularly  Sir 
Thomas  Prefton,  Sir  John  Warner,  and  Mr.  Poole, 
who  were  proved  to  be  in  the  Low  Countries  at 
that  Time,  he  ought  not  to  be  believed  in  the 
reft  ;  protefting  that  he  had  not  feen  Oates  fince 
November  1677.  when  he  brought  him  Letters 
out  of  Spain  from  his  Sons  :  And  defired  the 
Court  would  obferve,  that  he  had  but  one  Week's 
Time  to  prepare  for  his  Defence  ;  and  was 
forced  to  take  fuch  Informations  as  his  Friends 
could  pick  up  to  anfwer  Oates's  Narrative,  fup- 
pofing  he  would  have  given  the  fame  Evidence 
here  as  he  had  done  at  former  Trials.  That  it 
could  not  be  fuppofed  the  young  Gentlemen,  who 
came  over  from  St.  Omers,  came  with  any  ill  De- 
fign,  or  were  bribed  by  Rewards  to  fay  what  they 
did  ;  for  he  never  faw  the  Faces  of  any  of  them 
till  his  Trial. 

To  which  Chief  Juftice  North  replied,  they 
were  all  Papifts,  and  fpoke  in  a  common 
Caufe. 

Mr.  Langhorn  faid,  if  they  were  not  to  be  be- 
lieved, becaufe  they  were  Papifts  and  Friends, 
neither  were  the  other  Witneffes  to  be  believed' 
becaufe  they  were  Enemies.  And  as  to  Bedloe's 
Evidence,  it  was  not  probable  that  he,  (the  Pri- 
foner) in  his  way  of  Practice,  fhould  become  a 
Clerk  to  regifter  Letters,  and  keep  the  Accounts  of 
a  Religious  Order  ;  and  it  was  ftill  more  impro- 
bable that  he  fhould  admit  Bedloe  to  be  privy  to 
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^19-     thofe  Accounts,    being  one  he  could  not  tell 
J  i  Car  II.  whether  he  had  ever  leen  before.     If  he  could 
Kj^sr^>  have  guefied  what  Bedloe  would  have  charged 
him  with,  he  might  have  been  better  prepared 
for  his  Defence :  For  his  Part,  he  made  ufe  of 
fuch  WitnefTes  as  his  Friends  brought  ;  he  never 
faw  them  before  they  appeared  in  Court  •  while 
the  other  Side  had  Time  to  prepare  and  get  their 
WitnefTes  together  •,  and  he  hoped  he  mould  lie 
under  no  Disadvantage  on  Account  of  Religion, 
for  that  would  look  as  if  they  condemned  him 
purely  for  his  Religion.     He  faid,  he  abfolute- 
ly  difclaimed  all  Principles  of  Difloyalty,  and 
believed  it  was  Damnation  to  any  one  that  went 
about  to  kill  the  King,  and  concluded  with  re- 
commending his  Caufe   to  the   Court  and  the 
Jury. 
Vhe  Direc-     The  Lord  Chief  Juftice,  in  fumming  up  the 
turn  of  the  Evidence,  obferved  that  the  Prifoners  WitnefTes 

ii?//came  over  to  fave  their  Brethren  the  Papifls, 
thejmy.  wn0  were  about  to  be  hanged  for  the  Plot;  they 
were  fent  over  for  that  Purpofe,  and  then  {peak- 
ing to  no  other  Time,  but  the  Months  of  April 
and  May,  1678.  would  incline  Men  to  believe 
it.  He  obferved  further,  that  the  Lawfulnefs 
of  depofing  and  killing  Kings  of  a  different  Re- 
ligion, was  a  Doctrine  they  avowed  in  Print, 
and  that  they  taught  and  pra<ftifed  all  forts  of 
Lying  and  Equivocation,  as  lawful  to  propagate 
their  Faith  •,  and  it  was  not  improbable  that 
thefe  St.  Omers  Boys,  bred  up  in  their  Colleges, 
had  thefe  Principles  inftilled  into  them  ;  that 
their  Difpenfations,  Pardons,  and  Indulgencies 
for  Breach  of  Vows,  were  flill  worfe,  and  ren- 
dered them  unfit  for  human  Society,  or  k>  have 
any  Faith  or  Credit  given  to  their  Teflimony ; 
although  it  might  be  fair  to  hear  what  they  faid: 
And  that  there  was  not  only  this  in  it,  but  Oates 
had  juftified  his  being  in  London,  by  feven  or 
eight  WitnefTes,  who  exprefly  contradicted  the 
others  Teflimony  ;  and  though  there  were  fome 
WitnefTes,  who  depofed,  that  Sir  'Thomas  Pref- 
ton,  and  Sir  John  Warner,  were  on  the  other 
Side  the  Water,  who.  were  not  contradicted  by 
any  other  WitnefTes,  yet  if  the  reft  were  not  to 
be  believed  as  to  Oates's  being  there,  neither 
were  thefe:  Indeed,  there  flood  a  Gentleman  at 
the  Bar  for  his  Life  •,  but  if  Mr.  Oates  faid  true, 
Their  Lives,  their  Liberties,  their  King,  their 
Religion,  and  all  were  at  Stake :  They  knew 
the  cruel  Principles  of  the  Papifls  by  Experience, 
and  could  not  be  blamed  for  taking  care  of  them- 
felves.  The  Plot  was  proved  as  clear  as  the 
Day,  by  Oates  and  his  Teflimony;  was  con- 
firmed by  that  which  could  never  be  anfwered, 
viz.  The  Letter  found  among  Mr.  Harcourt's 
Papers,  who  was  one  of  the  Confpirators,  giving 
an  Account  that  the  Confult  was  to  be  held  the 
24th  of  April,  1678.  as  Mr.  Oates  had  depofed; 
and  they  did  not  read  that  Letter  as  an  Evidence 
againfl  Mr.  Langhorn  in  particular,  but  as  a 
Proof  of  the  Plot  in  general. 

The  Prifoner  begged  leave  to  obferve  that 
Oates  might  eafily  know  of  this  Congregation, 
there  being  feveral  other  Letters  of  Summons 
fent  over  to  the  Fathers  at  St.  Omers,  for  the 
holding  that  Congregation,  which  was  like  the 
Meeting  of  a  Dean  and  Chapter  ;  and  there  was 
Reafon  for  requiring  Secrefy,  the  Fathers  being 
in  great  Danger  if  they  were  taken,  on  account 
of  their  Popifh  Orders. 


The  Chief  Juftice  anfwered,  there  was  no  Oc-     167$. 
cafion  for  extraordinary  Caution,    the  Papifls  5 lCar 
being  ufed  with  great  Indulgence  at  that  Time  •, ' 
and  having  concluded  his  Charge,  went  off  the 
Bench  with  the  reft  of  the  Judges,  leaving  Mr. 
Recorder  Jeffries  to  take  the  Verdict,    and  the 
Jury  withdrawing,  after  a  very  fhort  Recefs, 
brought  the  Prifoner  in  Guilty  :    Whereupon  Langhc 
the  Recorder  faid,  it  was  a  Verdict  according  convitted. 
to  the  Juftice  of  the  Evidence. 

_  Then  Mr.  Whitehead,  and  the  other  four  Je-  Sentence 
fuits  tried  the  Day  before,  were  fet  to  the  Bar,  PaJf^ on 
together  with  Mr.  Langhorn,  and  the  Recorder  *yfy 
made  a  Speech  to  them  ;  wherein  having  expa-  and  Mr* 
dated  on  the  Heinoufnefs  of  the  Prifoners  Langhorn 
Crimes,  and  the  bloody  Principles  on  which 
their  Religion  was  founded,  he  faid  he  was 
much  concerned  for  Mr.  Langhorn,  who  was  ar- 
rived to  great"  Eminence  in  his  Profeffion  •,  but 
that  he  too  had  not  only  trefpaffed  againfl  all 
the  Rules  of  Chriftianity,  but  againfl  the  Rules 
of  his  Profeffion,  and  could  not  be  ignorant 
what  an  Offence  it  was  to  attempt  any  Injury 
againfl  the  Perfon  of  the  King,  or  to  endea- 
vour to  introduce  a  foreign  Power.  He  faid, 
their  Crimes  had  been  fo  fully  proved,  that  no 
Perfon  there  could  have  any  Doubt  of  their  Guilt, 
and  that  there  was  not  the  leaft  Reafon  to  fuf- 
pect  the  Credibility  of  the  WitnefTes  produced 
againfl  them :  They  had  been  fully  heard,  and 
flood  fairly  convicted  of  the  Crimes  they  were 
accufed  ;  and  having  again  inveighed  againfl  their 
Principles,  bid  them  confider  the  Tribunal, 
whither  they  were  going ;  concluding  with  abun- 
dance of  pious  Exhortations :  After  which  he 
pronounced  the  ufual  Sentence  in  Cafes  of  High- 
Treafon.  ■ 

The  five  Jefuits  being  drawn  on  Sledges  from  Whitc- 
Newgate  to  Tyburn,  on  Friday  the  20th  of  June,  jea7 ' 
obtained  leave  to  fpeak  to  the  People  :  Where-  "fvL™ 


upon  Thomas  Whitebread,  their  Provincial,  faid, 
I  am  now  going  to  make  my  Appearance  before 
the  Face  of  Almighty  God,  and  receive  a  finat> 
Judgment  for  all  my  Thoughts,  Words,  and 
Actions,  and  cannot  be  fuppofed  to  fpeak  any 
thing  but  Truth  ;  therefore  in  his  mofl  holy 
Prefence,  and  as  I  hope  for  Mercy  from  his  di- 
vine Majefly,  I  do  declare,  that  I  go  out  of  the 
World  as  innocent,  and  free  from  any  Guilt  of 
thefe  Things  laid  to  my  Charge,  as  I  came  into 
the  World  from  my  Mother's  Womb :  And  I 
do  from  my  Heart,  renounce  all  manner  of  Par- 
dons, Abfolutions,  Difpenfations  for  Swearing, 
as  Occafions  or  Intereft  may  feem  to  require, 
which  fome  have  been  pleafed  to  lay  to  our 
Charge  as  Matter  of  our  Practice  and  Doctrine, 
but  is  a  Thing  fo  unjuftifiable  and  unlawful,  that 
I  believe,  and  ever  did,  that  no  power  on  Earth 
can  authorize  me,  or  any  body,  fo  to  do.  I 
heartily  forgive  thofe  that  falfly  accufed  me: 
Time  will  make  it  appear,  they  have  wronged 
me,  and  their  own  Souls  a  great  deal  more  :  I 
pray  God  blefs  his  Majefly,  both  temporally 
and  eternally,  which  has  been  my  daily  Prayer 
for  him,  and  is  all  the  Harm  I  ever  intended, 
or  imagined  againfl  him  :  And  I  do  with  this 
my  lafl  Breath,  in  the  Prefence  of  God,  declare, 
that  I  never  did  learn,  teach,  or  believe  ;  nor 
can,  as  a  Catholick,  oelieve,  that  it  is  lawful, 
upon  any  Occafion  or  Pretence  whatfoever,  to 
defign  or  contrive  the  Death  of  his  Majefly, 
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or  any  Hurt  to  his  Perfon  ;  but  on  the  contrary, 
all  are  bound  to  obey,  defend,  and  preferve  his 
facred  Perfon  to  the  utmoft  of  their  Power.  And 
I  do  moreover  declare,  that  this  is  the  true  and 
plain  Senfe  of  my  Soul,  in  the  Sight  of  him 
who  knows  the  Secrets  of  my  Heart,  and  as  I 
hope  to  fee  his  bleffed  Face,  without  any  Equi- 
vocation, or  mental  Refervation.  What  remains 
for  me  now  to  do,  is,  to  recommend  my  Soul 
into  the  Hands  of  my  bleffed  Redeemer,  by 
whofe  only  Merits  and  Paffion  I  hope  for  Sal- 
vation. 

William  Harcourt  made  a  Speech  of  the  like 
Tenor,  protefting  he  was  innocent  both  of  the 
Plot,  and  Godfrefs  Death  ;  and  declared  he  did 
not  write  that  Letter  concerning  the  Difpatch  of 
Godfrey,  as  Bugdale  had  depofed. 

Anthony  Turner  declared,  he  was  never  pre- 
fent  at  any  Confult  or  Meeting,  where  any  Pro- 
pofal  was  offered,  or  Refolve  made,  for  taking 
away  the  King's  Life  ;  and  if  he  had  known  of 
any  Plot,  he  mould  have  thought  himfelf  oblig- 
ed in  Confcience  to  difcover  it :  Protefled  he  was 
never  once  at  Tixall,  the  Lord  Aftotfi  Houfe, 
in  the  Year  1678,  though  the  Witnefs  had 
fworn  he  was  lafl  September  at  a  treafonable  Con- 
fult of  the  Jefuits  there,  in  Mr.  Ewers'*  Cham- 
ber. He  acknowledged  he  was  at  the  Congre- 
gation of  the  Jefuits  on  the  24th  of  April,  1678, 
but,  in  that  Meeting,  as  he  hoped  for  Salvation, 
protefled  they  meddled  not  with  State- Affairs,  but 
only  treated  about  the  Concerns  of  their  Province, 
as  they  ufually  did  every  third  Year  all  the 
World  pver,  without  Offence  to  Temporal 
Princes. 

The  Sheriff  told  him,  he  obferved  they  only 
juftified- themfelves,  but  the  People  would  not 
believe  a  Word  they  faid  •,  and  therefore  bid  him 
fpcnd  his  Time  in  Prayer,  and  he  fhould  not 
think  the  Time  too  long. 

Then  Turner  made  further  Proreftations  of  his 
Innocence,  and  faid,  As  for  thofe  Catholicks  I 
have  converfed  with  fince  the  Noife  of  the  Plot, 
Iproteft  before  God,  in  the  Words  of  a  dying  Man, 
I  never  heard  any  one  of  them,  either  Prieft  or 
Layman,  exprefs  the  leaf;  Knowledge  of  a  Plot 
againft  the  King,  for  the  advancing  the  Catholkk 
Religion:  Then  he  prayed  for  the  King,  and  de- 
clared, he  forgave  all  thofe  that  had  falfly  ac- 
cufed  him. 

John  Gavan  alfo  made  a  Speech,  and  faid, 
I  am  come  now  to  the  lafl  Scene  of  Mortality, 
to  the  Hour  of  my  Death  •,  an  Hour  which  is 
the  Horizon  between  Time  and  Eternity  •,  an 
Hour  which  mull  either  make  me  a  Star  to  fhine 
for  ever  in  the  Empire  above,  or  a  Firebrand  to 
burn  everlaflingly  among  the  damned  Souls  in 
Hell  below  •,  an  Hour  in  which,  if  I  deal  fincere- 
ly,  and  with  a  hearty  Sorrow  acknowledge  my 
Crimes,  I  may  hope  for  Mercy  ;  but  if  I  falfly 
deny  them,  I  mufl  expect  nothing  but  eternal 
Damnation  •,  and  therefore  what  I  fpeak  in  this 
great  Hour,  I  hope  you  will  believe.  And 
now,  in  this  Hour,  I  do  folemnly  fwear,  protefl 
and  vow,  by  all  that  is  facred  in  Heaven  and 
Earth,  and  as  I  hope  to  fee  the  Face  of  God  in 
Glory,  that  I  am  as  innocent  as  the  Child  un- 
born, of  thofe  treafonable  Crimes  which  Mr. 
Oates  and  Mr.  Bugdale  have  fworn  againft  me 
at  my  Trial  s   nor  do  I  make  ufe  of  any  Equi- 


vocation, or  mental  Refervation,   to  palliate  the     16:9- 
Truth:  Neither  do  I  make  ufe  of  any  Difpen-  3lCarI1' 
fations  from  the  Pope,  or  any  Body  elfe  •,  or  of  L/<v^s*' 
any  Oath  of  Secrecy,  or  any  Abfolution,  in  Con- 
feffion  or  out  of  Confeffion,  to  deny  the  Truth  ; 
but  I  fpeak  in  the  plain  Senfe  which  the  Words 
bear  ;  and  if  I  do  fpeak  in  any  other  Senfe,  to 
palliate  or  hide  the  Truth,  I  wifh  with  all  my 
Soul,  that  God  may  exclude  me  from    his  hea- 
venly Glory,   and  condemn  me  to  the  loweft 
Place  of  Hell-Fire. 

And  I  think  it  my  Duty  to  protefl  to  you, 
with  my  lafl  dying  Words,  that  neither  I  in 
particular,  nor  the  the  Jefuits  in  general,  hold 
the  King-killing  Boblrine,  or  any  fuch  Opinion  ; 
but  utterly  abhor  and  detefl  it.  Mariana,  the 
Spanifh  Jefuit,  is  the  only  one  I  know  of,  that 
holds  this  Opinion,  and  he  does  not  defend  ir 
abfolutely,  but  only  problematically  •,  for  which 
his  Book  was  called  in,  and  that  Opinion  ex- 
punged and  cenfured.  I  refer  you  to  tha;  Roy- 
al Author  Henry  the  Fourth  of  France,  who,  in  a 
publick  Oration  he  pronounced  in  Defence  of 
the  Jefuits,  declared,  that  he  was  very  well  fa- 
tisfied  with  the  Jefuits  Doclrine,  concerning 
Kings  ;  and  indeed  the  whole  Catholick  World 
is  the  Jefuits  Advocate.  Do  not  Germany, 
France,  Italy,  Spain,  and  Flanders,  trufl  the 
Education  of  their  Youth  to  them,  and  trufl 
their  own  Souls  to  be  governed  by  them  in  the 
Adminiflration  of  the  Sacraments  ?  and  can  it 
be  imagined  fo  many  great  Kings  and  Princes 
fhould  do,  or  permit  this  to  be  done  in  their 
Kingdoms,  if  the  Jefuits  were  Men  of  fuch 
damnable  Principles  as  they  are  now  taken  to  be 
in  England  ? 

As  to  Mr.  Oates  and  Mr.  Bugdale,  I  call  God  to 
Witnefs,  that  they  by  falfe  Oaths  have  brought 
me  to  this  untimely  End :  I  heartily  forgive 
them,  and  pray  God  to  grant  them  Repentance. 
I  have  nothing  elfe  to  do  more,  my  great  God, 
but  to  call  my  felf  into  the  Arms  of  your 
Mercy.  I  believe  you  are  One  divine  Effence, 
and  Three  divine  Peribns:  I  believe  the  Second 
Perfon'  of  the  Trinity  became  Man  to  redeem 
me  ;  and  I  believe  you  are  an  eternal  Rewarder 
of  the  Good,  and  an  eternal  Chaflifer  of  the  Bad: 
In  fine,  I  believe  all  you  have  revealed  for  your 
own  infinite  Veracity  :  I  hope  in  you  above  all 
Things,  for  your  infinite  Fidelity  j  and  I  love 
you  above  all  Things  for  your  infinite  Beauty 
and  Goodnefs ;  and  I  am  heartily  forry  that 
ever  I  offended  fo  great  a  God.  I  am  content- 
ed to  undergo  an  ignominious  Death  for  the 
Love  of  you,  my  dear  Jefu,  feeing  you  have  been 
pleafed  to  undergo  an  ignominious  Death  for  the 
Love  of  me. 

John  Fenwicke,  made  the  like  folemn  Protef-  Fen- 
tations  of  his  Innocence,  both  as  to  the  Plot  and  wicked 
Godfrey's  Murder,  the  reft  had  done :  Whereup-  Steecb- 
on  Hew  the  Sheriff  told  him,  he  believed  he  had 
a  Hand  in  Godfrey's  Murder ;  Fenwicke  anfwer- 
ed,  Now  I  am  a  dying  Man,    do  you  think  I 
would  damn  my  Soul?  To  which  the  Sheriff  re- 
plied, I  wifh  you  all  the  Good  I  can ;  but  I'll 
affure  you,  I  believe  never  a  Word  you  fay. 

Then  Fenwicke  went  on  and  faid,  In  the 
Words  of  a  dying  Man,  and  as  I  hope  for  Mer- 
cy at  the  Hands  of  God,  before  whom  I  mufl 
fhortly  appear,  and  give  an  Account  of  all  my 
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Actions,  I  do  again  declare,  that  what  I  have 
faid  is  true  •,  and  I  hope  Chriftian  Charity  will 
not  let  you  think,  that  by  the  laft  Act  of  my 
Life  I  would  caft  away  my  Soul,  by  fealing  up 
my  laft  Breath  with  a  damnable  Lye. 

After  which,  having  performed  their  private 
Devotions,  in  which  they  met  with  fome  Inter- 
ruption from  Sheriff  How,  the  Cart  was  drawn 
away,  and  they  were  all  hanged  together  till 
they  were  dead,  and  then  cut  down  and  quar- 
tered. 

Mr.  Langhorn  having  been  reprieved  from 
Time  to  Time,  either  to  give  him  an  Opportu- 
nity of  fettling  his  Affairs  with  his  Clients,  or 
in  hopes  of  making  an  Evidence  of  him,  was  at 
length  drawn  on  a  Sledge  from  Newgate  to  Ty- 
.  burn,  on  the  14th  of  July  ;  where  he  made  no 
■  Speech  before  his  Execution,  but  left  a  Paper 
with  the  Sheriff,  of  the  following  Tenor,  (viz.) 

1.  That  he  acknowledged  King  Charles  II.  to 
be  his  lawful  Sovereign. 

2.  That  he  did,  in  his  Soul,  believe,  that  nei- 
ther the  Pope,  nor  any  Prince,  Potentate,  or 
foreign  Authority,  nor  the  People  of  England, 
or  any  Authority,  out  of  this  Kingdom  or  with- 
in the  fame,  have  any  Right  to  difpoffefs  his 
Majefty  of  the  Crown,  or  depofe  him  for  any 
Caufe,  or  pretended  Caufe,  whatfoever ;  or  to 
licenfe  any  Subject  to  bear  Arms  againft  his 
Majefty,  or  take  away  his  Life,  or  do  him  any 
bodily  Harm ;  or  to  difturb  the  Government,  as 
eftablifhed  by  Law,  or  to  alter  the  faid  Govern- 
ment or  Religion  eftablifhed,  by  Force. 

3.  That  he  never  was  guilty,  in  his  moft  fecret 
Thoughts,  of  any  Treafon,  orMifprifion  of  Trea- 
fbn. 

4.  That  he  never  faid  to  Oates,  or  any  other 
Perfon,  that  if  his  Sons  continued  in  the  World 
as  fecular  Priefts,  they  would  fuddenly  have 
great  Promotions  in  England,  for  Things  would 
not  continue  long  in  the  Pofture  they  were ;  or 
any  Thing  to  that  Effect. 

5.  That  he  never  wrote  any  Letter  or  Paper 
to,  or  received  any  Letter  or  Paper  from,  la 
Chaife,  or  any  other  French  Jefuit,  or  from  Fa- 
ther Anderton,  Cardinal  Barbarino,  or  any  other 
Cardinal  ;  nor  did  he  ever  fee  any  Letter  or 
Paper  purporting  to  be  written  to  the  faid  la 
Chaife,  Anderton,  or  Cardinal  Barbarino,  unlefs 
the  printed  Letters  in  Mr.  Coleman's  Trial,  which 
he  never  faw  any  where  but  in  the  printed  Nar- 
rative of  that  Trial  •,  nor  did  he  ever  hear  any 
mention  made  of  the  Name  of  la  Chaife,  before 
he  read  the  faid  printed  Narrative. 

6.  That  he  never  wrote,  or  entered  in  any 
Book,  any  Letters,  or  Copies  of  Letters,  writ- 
ten by  the  faid  Coleman  to  any  Perfon  whatever. 

7.  That  he  never  entered  or  regiftered  in  any 
Book  or  Paper,  or  caufed  to  be  entered  or  re- 
giftered, any  Act,  Confult,  Determination, 
Order,  or  Refolve,  palled,  decreed,  or  agitated 
in  any  Congregation,  Confult,  Chapter,  or  Af- 
fembly  of  the  Society  or  Order  of  Jefuits,  or 
of  any  other  Religious  Order  j  nor  was  any  fuch 
ever  communicated  to  him. 

8.  That  he  never  faw  Bedloe,  who  gave  Evi- 
dence againft  him,  till  he  faw  him  at  his  Trial, 
to  his  Knowledge. 

9.  That  after  the  Month  of  November  i6yy. 
he  never  faw  or  fpoke  with  Titus  Oates,  the 
other  Witnefs,  till  he  faw  him  at  his  Trial. 


10.  That  he  never  faw  any  Commiffion,  Pa-     in- 
tent,  or  Grant,    to  his  Knowledge,  under,  or?lCar-*1- 
pretended  to  be  under,    the  Hand  or  Seal  of  ***~Y~*J 
Johannes  Paulus  de  Oliva,  or  any  other  General 

of  the  Jefuits,  unlefs  the  Paper  or  Inftrument 
produced  and  ihewn  him  at  his  Trial  ;  which, 
whether  it  was  figned  or  fealed  by  the  faid  de 
Oliva,   he  did  not  know. 

1 1 .  That  he  never  wrote,  or  procured  to  be 
written,  any  treafonable  Letter  or  Paper,  in  any 
Book  or  Paper  whatever. 

12.  That  he  believed,  if  he  had  known  of 
any  treafonable  Defign  againft  the  King,  or  to 
alter  the  Government  or  Religion  eftablifhed, 
and  fhould  have  concealed  it,  it  would  have  been 
a  Sin  unto  Death,  and  deferved  eternal  Damna- 
tion. 

13.  That  he  believed,  it  was  not  lawful  to 
lie,  or  fpeak  any  Untruth,  or  to  commit  any 
Sin  that  Good  may  come  of  it ;  and  that  it  was 
not  in  the  Power  of  any  Prieft,  or  Pope,  or  of 
God  himfelf,  to  give  him  a  Licence  to  lie  or 
fpeak  any  Untruth  j  for  Almighty  God,  who 
was  perfect  Truth,  could  not  give  any  one  a 
Licence  to  commit  a  Sin  againft  his  own  Ef- 
fence. 

And  he  folemnly  declared,  in  the  Prefence  of 
God,  that  he  made  this  Declaration  and  Protefta- 
tion  in  the  plain  and  ordinary  Senfe  of  the  Words, 
as  they  are  commonly  underftood  by  Englifh 
Proteftants,  and  the  Courts  of  Juftice,  without 
any  Evafion,  Equivocation,  Delufion,  or  men- 
tal Refervation  whatfoever-,  and  without  any 
Difpenfation,  or  Pardon,  or  Abfolution  already 
granted  by  the  Pope,  or  any  other  Authority 
whatfoever-,  and  without  the  Hope,  Expecta- 
tion, or  Defire,  of  any  fuch  Difpenfation  ;  and 
without  thinking  he  could  be  acquitted  before 
God  or  Man,  or  abfolved  of  this  Declaration. 
And  he  left  it  to  the  Judgment  of  all  good  Men, 
Whether  they  would  believe  what  he  had  thus 
folemnly  affirmed  and  fworn  in  his  prefent  Cir- 
cumftances,  or  what  had  been  fworn  by  his  Ac- 
cufers :  And  having  declared  he  died  a  Roman 
Catholick,  he  faid,  he  believed  his  Religion  was 
the  fole  Caufe  that  moved  his  Accufers  to  charge 
him  with  Treafon,  and  the  only  Ground  that 
could  give  them  any  Hope  to  be  believed ;  or 
which  could  move  the  Jury  to  believe  the  Evi- 
dence of  fuch  Men. 

That  he  had  not  only  a  Pardon  offered  him, 
but  alfo  great  Preferment  and  Eftates,  fince  he 
was  condemned,  if  he  would  have  forfaken  his 
Religion,  and  owned  himfelf  guilty  of  the  Crime 
charged  upon  him,  and  would  have  charg- 
ed the  same. Crimes  upon  others;  but  he 
bleffed  God,  who  had  prefer ved  him  from  yield- 
ing to  thofe  Temptations,  and  ftrengthned  him, 
rather  to  chufe  this  Death  than  ftain  his  Soul  with 
Sin,  and  charge  others,  againft  Truth,  with 
Crimes,  of  which  he  did  not  know  that  any  Per- 
fon was  guilty. 

Then  he  prayed  for  the  King,  and  that  his 
Majefty  might  never  fall  into  fuch  Hands  as  his 
Royal  Father  fell  into.  He  prayed  alfo  for  Oates 
and  Bedloe,  and  all  that  had  been  accefTary  to 
the  fhedding  his  innocent  Blood,  or  prevent- 
ing the  King's  Mercy  being  extended  to  him  ; 
for  all  thofe  that  rejoiced  at  his  Execution  ;  and 
for  all  thofe  who  fhould  be  fo  unchriftianly  un- 
charitable as  to  disbelieve,   and  refufe  to  give 
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1&19  Credit  to  the  Proteftations  he  then  made.  He 
jiGar-.II.  prayed  that  God  would  not  lay  his  Blood  to  the 
V*^V'V>  Charge,  of  the  Nation  •,    and  laftly  prayed  for 

thofe  that  had  fhewn  any  Charity  for  him. 
Mr.  Lang-     Mr.  Langhorn  having  delivered  this  Paper  to 
horn  we-  me  Sheriff,  and  performed  his  Devotions,  the 
cuted-        Executioner  did  his  Office. 
Remarks        The  Objection  made  by  Whitebread  and  Fen- 
on  thf  %ri~  wicke,    That  they  had  already  been  tried  for  the 
%?JefuitJame  Fails,  the  Jury  charged  with  them,  and  the 
and  Lang-  Evidence  given  againft  them,  and  then  the  Jury 
horn.        difmijfed  without  giving  a  Verditl,   was  certainly 
an  Objection  of  great  Weight :    For  every  Pri- 
foner,  with  whom  a  Jury  is  charged  in  Capital 
Cafes,  ought  either  to  be  convicted,  or  acquitted 
*7riahper  at  that  Time  *  ;   or  elfe  inftead  of  one  Trial,  a 
fan  202.    Man  may  be  made  to  undergo  twenty  Trials  for 
z  Hawk.    trie  fame  Fac~tSj   when  the  Court  find  the  Evi- 
455>'         dence  againft  him  defective.     But  this  was  not 
all ;  Oates  and  Bedloe  both  confelfed,  they  took 
the  Liberty  to  contract  and  enlarge  their  Evi- 
dence as  they  faw  fit,    and  confequently  were 
both  perjured,  being  fworn  to  fpeak  the  Whole 
Truth  at  every  Trial,  as  the  Prifoners  themfelves 
obferved  ;  and  they  appear  to  have  been  rather 
encouraged  than  reprehended  by  the  Court  for 
this  infamous  Practice.     We  have  an  Intention 
(fay  both  Oates  and  Bedloe)  to  referve  our  Evi- 
dence for  the  Dertruction  of  greater  Men,  who 
might  have  been  prepared  to  defend  themfelves, 
if  we  had  difcovered  what  we  intended  to  fwear 
againft  them  at  the  former  Trial,  and  therefore 
we  thought  fit  to  conceal  Part  of  our  Evidence  : 
We  thought  it  of  more  Confequence,  fays  Bed- 
loe, to  difpatch  the  Lords  in  the  Tower,  than 
take  away  the  Life  of  an  old  Prieft  or  two  -,  for 
neither  Oates  or  Bedloe  imagined  that  thefe  Priefts 
could  ever  have  been  tried  again,  and  brought  a 
fecond  Time  in  danger  of  their  Lives,   for  the 
very  Facts  they  had  been  tried  for  before.    And 
indeed  I  do  not  remember  one  Inftance  of  the 
like  Nature  in  all  the  Volumes  of  State  Trials ; 
though  Chief  J uft ice  North  was  pleafed  to  fay, 
it  was  often  done,  and  all  the  Judges  declared  it 
to  be  Law.     The  Opinions  of  Judges  too  often 
vary  with  the  Times,  and  that  which  was  Law 
one  Day  is  not  fo  another. 

.  How  did  the  King's  Counfel,  and  the 
whole  Bench  of  Judges,  endeavour  to  enflame 
and  prejudice  the  Jury  againft  the  Prifoners !  It 
is  often  faid,  indeed,  that  the  Judges  ought  not 
only  to  be  impartial,  but  to  be  Counfel  for  the 
Prifoners  ;  and  inftead  of  interpreting  and  wreft- 
ing  the  Laws  or  the  Evidence  to  their  Deftruc- 
tion,  as  is  but  too  common,  they  ought  to  take 
Care  that  they  do  not  fuffer  in  their  Defence,  by 
their  own  Ignorance  or  Inadvertency  :  But  here 
the  whole  -Court  laboured,  with  all  their  Skill 
and  Influence,  to  get  the  Prifoners  convicted. 
They  were  prepoffeffed,  and  prejudiced  them- 
felves with  an  Opinion  of  the  Truth  of  the  Plot, 
and  feemed  to  think  the  Law  ought  to  be 
ft  retched,  and  every  reafonable  Maxim  over- 
ruled, that  tended  to  acquit  and  bring  off  the 
Prifoners. 

They  told  the  Jury,  that  the  Teftimony  of  a 
Papift  was  not  to  be  believed,  with  or  without 
Oath  :  But,  were  we  to  turn  the  Tables,  and  iup- 
pofe  a  Proteftant  tried  in  a  Popifh  Country, 
and  the  Judges  declared,  no  Proteftant  was  to 
be  believed,  fhould  we  not  have  thought  fuch  a 
No.  12. 


Speech  highly  injurious  ?  And,  as  the  Prifoners     i^1?- 
obferved,  if  we  will  admit  no  Evidence  but  that  JlCarTL 
of  Proteftants,  we  muft  break  off  all  Commerce  *s-^v>>^ 
and  Intercourfe  with  Popifh  Countries,  and  our 
People  muft  expect  to  be  ufed  diere  as  we  ufe 
the  Papifts  here.     But  what  is  ftill  more  fhock- 
ing  is,    that  the  Chief  Juftice  fhould  obferve, 
that  the    Prifoners   Defence  confifted   only  in 
catching  at  a  Point  of  Time,  and  direct  the  Jury 
not  to  govern  their  Judgments  by  a  Miftake  of 
feven  or  eight  Days ;  for  what  Defence  could  be 
more  proper,  when  they  were  charged  with  be- 
ing at  treafonable  Confults,   than  to  fhew  they 
were  at  very  diftant  Places  at  the  Times  the  Wit- 
neffes  fwore  to  ? 

We  find  alfo,  that  the  Court  would  not  fuffer 
the  Prifoners  to  fhew  the  Witneffes  contradicted 
themfelves,  and  fwore,  at  This,  contrary  to  the 
Evidence  they  gave  at  former  Trials,  which  was 
furely  a  Hardfhip :  But  the  greateft  Hardfhip, 
as  Mr.  Langhorn  obferves,  was,  that  Witneffes 
fhould  be  hired,  by  fuch  extravagant  Rewards, 
to  deftroy  them. 

Let  a  Man  be  never  fo  innocent,  a  Reward  of 
500  /.  and  fo  many  Honours  and  Privileges  as 
thefe  Witneffes  procured  to  themfelves,  by  their 
Perjuries,  muft  raife  up  a  Multitude  of  rafcally 
Knights  of  the  Poft,  to  fwear  whatever  is  dic- 
tated by  their  crafty  Principals  ;  efpecially  where 
downright  Swearing  is  thought  fufficient,  with* 
out  one  probable  Circumftance  to  fupport  their 
Teftimony.  It  was  to  no  Purpofe  to  object  to 
the  Characters  of  the  Witneffes,  that  they  were 
Men  of  infamous  Lives,  that  made  a  Trade  of 
Swearing  •,  that  they,  did  not  only  confefs  them- 
felves guilty  of  the  Crimes  they  accufed  the  Pri- 
foners of,  but  many  more  :  That  all  of  them 
acknowledged  themfelves  perjured,  and  Oates, 
that  he  had  turned  Papift  and  Jefuit,  received 
Sacraments,  and  entered  into  the  moft  folemn 
Oaths  and  Engagements,  on  Purpofe  to  betray 
thofe  that  relieved  his  Neceffities.  That  Bug- 
dale  had  cheated  his  Lord  $  and  that  Bedloe  ac- 
knowledged, he  had  twice  provided  Fewel  to 
fet  Fire  to  the  City  of  London  ;  but  thefe  Men's 
Teftimony  was  preferred  to  that  of  Numbers  of 
Papifts  of  the  beft  Quality  and  Characters,  and 
againft  Men  who  had  never  been  accufed  of  any 
thing  Criminal  before  this  pretended  Plot. 
The  Chief  Juftice  Scroggs,  the  Recorder  Jeff- 
ries, and  moft  of  the  Judges,  lived  to  be  con- 
vinced of  their  Error,  and  repent  their  forward 
Zeal,  and  even  fuffered  by  the  like  popular 
Clamours.  Oates  had  the  Impudence,  a  very 
little  afterwards,  to  prefer  Articles,  to  the  Kino- 
and  Council,  againft  the  Chief  Juftice  himfeli^ 
as  a  Criminal  and  Favdurer  of  the  Plot.  In  the 
next  Reign-  we  find  Oates  convicted  of  Perjury 
in  thefe  Trials,  upon  two  Indictments,  by  a- 
bove  forty  Witneffes,  of  which  feveral  were 
Proteftants  of  Quality.  Prance,  another  of 
the  Witneffes,  retracted  his  Evidence,  and  de- 
clared, he  was  tortured  into  a  Compliance  with 
the  Faction,  and  compelled  to  be  uan  Evidence 
to  fave  his  Life.  Another  of  the  Witneffes, 
that  fwore  he  dined  with  Oates  at  IJlington,  alfo 
retracted  his  Evidence ;  infomuch,  that  there  is 
fcarce  a  Man  in  England  at  this  Day,  except  the 
Fanaticks,  who  were  the  real  Forgers  of  the 
Plot,  and  look  upon  themfelves  as  bound  in 
Honour  to  fupport  the  Credit  of  it,  but  believes 
Z  z  z  z  the 
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itf79-     the  whole  Charge  to  be  a  Sham  •,  and  that  the 
31Car.II.  principa]  Defign  of  the  Faction,  in  trumping  up 
C^W*  this  Plot,  was  the  fame  as  that  of  their  Fore- 
fathers, who  by  their  Clamours  againft  Popery, 
led  the  Way  to  the  Ruin  both  of  Church  and 
State* 

It  is  but  too  evident,  from  dear-bought,  re- 
peated Experience,  that  whenever  the  Sectaries 
and  Republicans  clamour  loudeft  againft  Popery 
and  Arbitrary  Power,  their  Views  are  to  deftroy 
the  Conftitution,  and  fubvert  both  the  Civil  and 
Ecclefiaftical  Eftablifhment  •,  for  within  the 
Term  Popery  they  ever  comprehended  Epifco- 
pacy,  when  they  dare  fpeak  out  •,  and  by  Ty- 
ranny we  are  to  underftand  Monarchy,  however 
gentle  and  limited  by  the  moft  equitable  Laws. 
Our  Bifhops,  they  tell  us,  are  the  Servants, 
and  make  up  Part  of  the  Train  of  Antichrift  ; 
X>\ir  Liturgy  is  the  Mafs  in  Englijh  -,  and  our 
Doctrines  and  Principles  the  fame,  or  no  better 
than  thofe  of  Rome:  The  afferting  the  Freedom 
of  the  human  Mind,  and  that  it  is  in  a  Man's 
Choice  whether  he  will  be  virtuous  or  vicious,  is 
by  them  ftiled  Arminianifm  and  Popery  •,  and, 
when  they  are  out  of  Play,  all  Government  and 
Reftraints  put  upon  Men's  Actions,  are  deemed 
Invafions  of  their  native  Liberties,  and  downright 
Perfecution. 

Thus  we  fee  it  was  in  the  Reign  of  Queen 
Elizabeth,  nothing  would  fatisfy  the  Puritans  of 
thofe  Times,  but  an  entire  Subverfion  of  the  Con- 
ftitution •,  and  when  the  Government  did  not 
think  fit  to  humour  them  fo  far,  they  publick- 
ly  preached  up  Rebellion,  and  confederated  with 
the  bigotted  Spaniard,  in  the  memorable  Year 
1588.  to  fubdue  their  Sovereign,  and  deliver  up 
their  Country  to  a  Popifh  Prince,  rather  than 
fubmit  to  the  Government  as  then  eftablifhed  in 


with  them;  which  was  no  fooner  rriiraculoufly  1679. 
reftored,  but  they  fell  to  plotting  again,  and  by  S^ar.H. 
the  fame  vile  Arts  their  Fathers  ufed,  a  fecond  t^~V~*J 
Time  brought  this  flourilhing  Kingdom  to  the 
Brink  of  Ruin  ;  they  raifed  a  violent  Cry  againft 
Popery,  hired  falfe  Witneffes  to  fwear  the  Pa- 
pifts  intended  a  general  Maflacre,  and  fire  the 
City  ;  and  fo  infatuated  the  Generality  of  the 
People,  that  every  one  who  would  not  credit 
the  improbable  Tale,  was  deemed  a  Papift,  and 
the  beft  Friends  of  the  Conftitution  profecuted, 
under  a  Pretence  they  defigned  the  Subverfion 
of  it.  And  indeed  this  was  their  principal  Aim, 
to  render  the  Friends  of  the  Eftablifhment  fu- 
fpected  of  endeavouring  to  introduce  Popery 
and  arbitrary  Power :  And  fuch  an  Afcendant 
had  they  gained  over  the  People,  that  it  was 
not,  for  fome  Time,  in  the  Power  of  the  King 
and  Government  to  ftem  the  Torrent ;  but  thefe, 
and  Abundance  of  innocent  Men  more,  were  fa- 
crificed  to  their  Fury,  before  the  Nation  was 
difabufed  and  reftored  to  their  Senfes. 

May  we  learn,  from  thefe  memorable  In- 
ftances  of  Fanatick  Rage  and  Artifice,  never  to 
be  fo  diffracted  with  that  dreadful  Word  Pope  r  v 
as  to  fall  into  the  Snare  again,  and  become  ac- 
ceffary  to  our  own  Deftruction,  as  many  honeft 
Gentlement  faw  they  had  been,  when  it  was  too 
late,  in  the  Year  1641.  and  were  not  able  to 
retrieve  the  Mifchiefs  they  had  done,  by  joining 
and  encouraging  the  Faction. 

From  ourfelves  our  Deftruction  muft  proceed, 
if  ever  it  is  effected :  Our  Enemies  are  an  incon- 
fiderable  impotent  Faction,  that  can  never  hope 
for  Succefs,  if  they  do  not  make  a  Party  among 
ourfelves,  and  purchafe  fome  corrupt  Members 
of  our  Body,  that  for  Handfuls  of  Barley  and 
Pieces  of  Bread,  are  ready  to  fell  themfelves  and 


Church  and  State. — They  continued  their  Cla-    their  Country  :    Men  void  of  Thought  and  Re- 


mours  through  the  Reigns  of  King  James  I.  and 
King  Charles  I.  till  they  brought  their  King  to 
the  Block,  fet  up  their  Idol  Prejbytery,  and  their 
adored  Republican  Form  of  Government,  as 
moft  agreeable  to  that  Model,  and  perfectly  era- 
dicated the  Royalifts,  and  the  very  Conftitution 


fleftion,  and  all  Regard  for  Futurity  ;  whofe 
Eyes  are  fo  dazzled  with  the  Honours  and  Pre- 
ferments that  are  offered  them,  that  they  have 
loft  all  publick  Spirit,  and  for  a  little  prefent  > 
Profit  will  venture  the  involving  themfelves  and 
their  Pofterity  in  the  common  Ruin. 


,<j79.  The  Trial  of  Sir  George  Wakeman,   Bart,  and  of  ^ 
tS?5     William  Marshal,   William  Rumley, 
wat/       James  Corker,  Benedictine  Monks,  at  the  Old-Baily, 
for  High-Treafon,  18  July,   1679.  31  Car.  II. 


.  31car.11. 
and  ^^-> 


SI  R  George  Wakeman, 


VheMiB- 


Marjhal,  and  Rumley, 
„  were  indicted  for  High-Treafon,  in  compaf- 
frfi  three.  fing  the  Death  of  the  King,  and  the  Subverfion 
of  the  Government  and  Religion  eftablifhed, 
and  for  holding  a  Confultation  for  that  End  the 
30th  of  Augufi,  1678.  And  Sir  George  Wakeman 
is  further  charged  with  accepting  a  Commiffion, 
derived  from  the  Authority  of  the  See  of  Rome, 
to  be  Phyfician-General  to  the  Popifh  Army, 
intended  to  be  raifed  ;  and  the  faid  William  Mar- 
jhal and  William  Rumley  are  charged  with  pay- 
ing the  Sum  of  6000  /.  towards  the  effecting  and 
confummating  the  faidTreafon. 


James  Corker  was  indicted  for  fUgh-Treafon  tfhe  TmUH- 
feparately,  for  being  at  the  treafonable  Confult,  ment  of 
at  the  White  Horfe,  on  the  24th  of  April,  1678.  Cork«r- 
and  hiring  AfTaffins  to  kill  the  King,   and  for 
being  an  Accomplice  with  the  five  Jefuits,  in  the 
reft  of  their  Treafons,  fet  forth  in  the  Indict- 
ment of  the  faid  five  Jefuits. 

Sir  Robert  Sawyer,  in  opening  the  Evidence  tf/rRobert 
againft  the  Prifoners,  faid,  they  ftood  indicted  Sawyer '$ 
as  principal  Actors  in  the  late  moft  Catholick  and*™®'"1 
bloody  Plot  :  That  the  Church  and  State  feemed^' 
to  them  too  trifling  a  Sacrifice  to  be  offered  up 
to  the  univerfal  Supremacy  of  Rome  :  They  had 

determined 


the    STATE    TRIALS. 


%6f9-  determined  alfo  to  cut  off  the  King,  and  refol- 
3iCar.II.ve(jbn  feveral  Methods,  to  perpetrate  the  hor- 
^^^^  rid  Parricide  :  Some  had  contrived  to  moot  him, 
viz.  Grove  and  Pickering,  and  thefe  had  been 
brought  to  condign  Punifhment ;  others  were 
incited  to  ftab  him,  and  thefe  had  been  brought 
to  Juflice  too  ;  and  now  a  third  Sort  were  to  be 
tried,  for  endeavouring  to  take  him  off  by  Poi- 
fon.  Sir  George  Wakeman,  whofe  Experience 
and  Dependance  on  the  Court  gave  him  great 
Opportunities,  was  pitched  upon  as  the  proper- 
eft  Inftrument  to  effect  it  ^  and  though  his  Re- 
ligion might  be  fome  Inducement  to  him  to 
commit  the  Fa£t,  yet  was  he  hired  with  a  Re~ 
ward  of  fifteen  thoufand  Pounds,  to  undertake 
the  great  Employment-,  of  which  he  had  receiv- 
ed Part  in  Hand. 

The  other  Prifoners  at  the  Bar,  he  faid,  had 
been  privy  to  the  great  Coniuit  ior  murdering 
the  King  •,  and  though  the  Jefuits  were  the  prin- 
cipal Engineers,  yet  all  the  other  Orders  had 
agreed  to  contribute  to  it :  The  Benedictines  in 
particular,  were  to  furnim  the  Sum  of  fix  thou- 
fand Pounds;  concluding  that  there  was  no  man- 
ner of  Credit  to  be  given  to  the  folemn  Affeve- 
rations  of  the  Confpirators,  who  had  been  exe- 
cuted, and  denied  their  Knowlege  of  the  Plot 
with  their  laft  Breath. 
JMjS*'  The  King's  WitneiTes  being  called,  Dugdale 
jfttnejfes.  ^^  ^^  &  generaj  Account  ol  the  Plot,  as  was 

praclifed  in  the  former  Trials,  viz.  that  the 
King  was  to  be  murdered,  the  Proteftants  maf- 
facreed,  the  City  fired,  and  an  Army  raifed  to 
fubvert  the  Constitution  and  the  Proteftant  Re- 
ligion. 

Prance  alfo  gave  a  general  Account  of  the 
Plot  •,  and  Jennifon  was  produced  to  prove  Ireland 
'  (who  was  executed)  was  in  London  when  Oates 
fwore  he  was  there  •,  from  whence  it  was  inferred, 
that  there  was  no  Credit  to  be  given  to  Ireland's 
Affeverations  at  his  Death,  or  to  the  Witneffes 
that  had  fworn  the  contrary. 
Oates'j  E-  Then  Oates  was  called  as  a  Witnefs  to  prove 
videncea-  tjwt  gjr  Qeorge  Wakeman  undertook  to  poifon 
the  King,  and  depofed,  that  in  July  1678,  AJh- 
by  the  Jefuit  came  fick  to  London,  and  Sir  George 
Wakeman  wrote  him  a  Letter,  containing  In- 
ftrucfions  how  he  fhould  order  himfelfat  the 
Bath,  and  in  the  fame  Letter,  informed  AJhby 
that  the  Queen  would  affift  him  (Sir  George)  in 
poifoning  the  King :  That  two  or  three  Days  af- 
ter, the  Deponent  faw  Sir  George  Wakeman  and 
AJhby  together,  and  they  talked  of  a  Commif- 
fion  to  make  Sir  George  Phyfician-General  of 
the  Army :  That  the  Fathers  Harcourt,  Fen- 
wicke,  and  fome  others,  were  afterwards  fum- 
moned  to  attend  the  Queen  at  Somerfet-Houfe  ; 
and  the  Deponent  (Oates)  attended  on  them 
thither,  and  waited  in  the  Anti-Chamber,  while 
the  Fathers  went  in  to  the  Queen  ;  and  he  heard 
a  Woman's  Voice,  faying,  She  would  ajffift  them, 
in  propagating  the  Catholick  Religion  with  her 
Eft  ate,  and  ti>atfhe  would  endure  thefe  Violations 
of  her  Bed  no  longer  ;  Jhe  would  affift  Sir  George 
Wakeman  in  poifoning  the  King. 

That  when  the  Fathers  came  out,  he  (Oates) 
defired  to  fee  the  Queen,  and  had  a  gracious 
Smile  from  her ;  and  while  he  was  in  her  Pre- 
fence,  fhe  asked  Father  Harcourt  if  he  had  re- 
ceived tlve  laft   1000/.  in  the  fame  Voice  he 


%ainft 

Wake- 


heard  without ;  and  there  was  no  other  Woman     -^9- 
in  the  R<*om  with  the  Qtieen.  $iCar.  II. 

That  in  the  fame  Month  of  July,  Afiiby  pro-  <^"v"v; 
poled  the  giving  10,000/.  to  Sir  George  Wake- 
man, to  poifon  the  King,  in  the  Prefence  of  Fen* 
wicke  and  Flarcourt ;  and  Sir  George  faid,  it  was 
too  little  ;  and  a  Letter  being  fent  immediately 
to  the  Provincial  Whitehead,  to  inform  him  that 
Sir  George  Wakeman  had  refilled  10,000/.  White- 
bread  ordered  tht  Fathers  in  London  to  propofc 
5000  /.  more  ;  and  it  was  accepted,  and  5000  /. 
paid  in  Part-,  Sir  George  Wakeman' s  Name  being 
fubferibed  to  the  Receipt  in  a  Book,  which  was 
kept  by  the  Fathers  at  Wild-Houfe  fome  times, 
and  fometimes  by  Mr.  Langhorn ;  That  the 
Tenor  of  the  Receipt  was,  Memorandums  fuck 
a  Day  15000/.  was  propofed  to  Sir  George 
Wakeman,  which  he  accepted;  and  underneath, 
Received  in  Part  of  this  15000/.  5OC0/.  cf  Father 
Harcourt,  by  Order  of  Edward  Coleman. 

George  Wakeman. 

He  further  depofed,  that  the  Receipt  was  dat- 
ed between  the  Beginning  and  Middle  of  Aug:ifty 
i6ySi  and  that  he  fiw  Sir  George's  Com  million 
to  be  Phyfician-General  of  the  Army,  in  Sir 
George's  Hands. 

The  Court  demanding,  if  the  Witnefs  ever 
faw  Sir  George  write  in  his  Life,  he  anfwered* 
he  faw  him  in  a  writing  Pofture,  with  a  Note 
before  him  ;  and  when  Sir  George  laid  down  the 
Pen  and  went  away,  he  looked  on  the  Note 
and  the  Ink  was  not  dry :  That  this  was  the 
fame  Hand  the  Letter  to  AJhby,  and  the  Receipt 
for  the  Money,  were  written  in. 

Sir  George  demanded  of  Oates,  if  he  had  not 
faid  pofitively,  he  did  not  know  the  Hand  ? 

Oates  anfwered,  he  did  not  remember  he  had 
faid  fo :  Sir  George  demanded,  if  he  had  not 
faid  before  the  King  and  Council,  that  he  never 
faw  him,  and  did  not  know  him  ? 

Oates  faid,  having  been  up  two  Nights,  and 
very  much  fatigued  and  indifpofed,  he  mio-ht 
not  charge  him  home  then  ;  but  now  he  had  a 
proper  Light,  and  could  fee  his  Face,  he  knew 
him  to  be  the  fame  Man ;  for  he  had  feen  him 
at  AJJjby's  Chamber  two  feveral  Days,  and  once 
was  when  the  10,000  /.  was  propofed  to  him. 

Sir  George  demanded  of  Oates,  what  Day  that 
Propofal  was  made  to  him  ?  He  anfwered  it 
was  made  by  AJhby,  in  July,  before  he  went'  to 
the  Bath,  in#the  Prefence  of  Harcourt,  Ireland, 
and  Fen-zvicke ;  whereupon  Sir  George  obferved ' 
he  would  be  fure  to  name  Perfons  that  could  be 
no  Witneffes,  and  demanded  why,  if  he  knew 
thefe  Things  when  he  was  before  the  Council, 
he  faid  he  knew  nothing  of  him,  but  concern- 
ing a  Letter  written  from  AJhby  to  Fenwicke. 

Oates  did  not  think  fit  to  anfwer  the  Queftion  Oates'.? 
at  this  Time,    but  proceeded  in  his  Evidence  Evidence 
againft  Corker,  and  depofed,  that  he  had  a  Pa-  *&*»£ 
tent  from  the  See  of  Rome,  to  be  Bifhop  of  Lon-  Corkcr* 
don,  and  confented  to  the  Propofal  made  by  his 
Brethren,    the   Benedicline  Monks,    to   contri- 
bute 6000/.   towards  carrying  on  the  Defio-n 
and  wrote  a  Letter  from  Lamfpring  in  Germany 
in  Auguft  laft,  that  he  confented  to  it;    for  he 
was  Prefident  of  the  BenediclineSy   and  therefore 
his  Suffrage  was  neceffary. 

That 
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I<J79-  That  Corker  alfo  was  privy  to  the  Confult, 
giCar.II.  anc[  exceptec[  againft  Pickering's  being  concerned 
in  the  Afiaffination,  becaufe  he  was  an  Ecclefi- 
aftick :  It  was  more  proper  to  employ  a  Lay- 
man i  he  faid,  than  one  that  attended  at  the 
Altar. 

As  to  Marfhal,  he  depofed,  that  he  agreed  to 
the  contributing  6ooo7.  and  faid,  (as  Corker  had 
done)  that  it  was  better  to  employ  a  Layman  in 
the  Afiaffination,  than  a  Religious. 

And  as  to  Rumley  y  that  he  alfo  was  privy  to 
the  Contribution  of  .6000/.  and  prayed  for  the 
Succefs  of  the  Defign. 

Corker  demanded,  if  he  accepted  the  Patent 
to  be  Bifhop  of  London  ?  To  which  Oates  anfwer- 
ed, he  faw  it  in  Corker's  Hands ;  and  he  faid,  he 
hoped  it  would  not  be  long  before  he  exercifed 
his  Epifcopal  Function. 
Marfliafr  Marfhal  asked  Oates,  how  long  he  had  known 
Defence,      him  ? 

Oates  anfwered,  two  Years,  and  had  feen  him 
officiate  at  the  Altar,  but  never  converfed  with. 
him:  Marfhal  then  defired  to  know  what  Day 
the  Confult  was  held  ;  Oates  anfwered,  between 
the  Beginning  and  the  Middle  of  Auguft  ;  and  it 
Was  a  great  Favour  he  told  him  the  Month :  To 
which  Marfhal  replied,  it  was  impofllble  to  make 
a  Defence,  if  Circumftances  of  Time  and  Place 
were  not  mentioned.  Then  Oates  faid,  it  was 
held  at  the  BenedicJine  Convent,  either  the  Day 
before,  or  the  Day  after  the  Feaft  of  the  Af- 
fumption ;  whereupon  Marfhal  obferved,  he  had 
now  fworn  it  pofitively :  Oates  ftill  faid,  he 
would  not  be  pofitive  •,  and  the  Chief  Juftice 
faid,  the  Witnefles  were  not  to  be  fnapped  up 
thus  :  Then  Oates  faid,  he  verily  believed  it  was 
the  Day  before,  or  the  Day  after.  Marfhal  de- 
manded, if  this  would  be  Evidence  againft  a 
Murderer  or  a  Highwayman,  unlefs  the  Day 
were  fixed  exactly  ? 

Oates  then  depofed  further,  that  Marfhal  was 
at  another  Confult  in  the  Benedictine  Convent 
the  2 1  ft  of  Auguft,  about  the  Irifh  Affairs,  and 
defired  Commiffions  might  be  fent  to  Ireland 
for  Officers  in  the  Army  that  was  be  to  raifed 
there,  and  agreed  to  the  Poifoning  the  Duke  of 
Ormonde.  Then  Oates  defired  he  might  with- 
draw, becaufe  he  was  not  well ;  but  the  Chief 
Juftice  told  him  he  muft  (lay  till  their  Defence 
was  over ;  but  he  fhould  have  any  Refrefhments 
asked  him.  brought  him. 

Bedloe  being  fworn,  depofed,  that  he  was  at 
Mr.  Harcourfs  Chamber  (as  he  thought,)  about 
the  Beginning  of  Auguft,  1 678,  when  Sir  George 
Wakeman  came  in,  and  taking  a  Turn  about  the 
Room,  faid,  for  what  am  I  drilled  on  thus,  in 
a  Concern  of  this  Importance  ?  Is  this  a  Bufinefs 
to  be  (lighted  ?  I  have  no  Performance  of  your 
Promifes.  Harcourt  anfwered,  why,  what  would 
you  have  ?  We  are  ready  for  you :  And  Sir  George 
replied,  then  I  am  ready  for  you ;  and  Har- 
court taking  a  little  Note  out  of  his  Cabinet, 
gave  it  to  Sir  George ,  and  faid,  there  is  a  Bill 
for  you  j  I  have  been  to  Day  at  Whitehall,  and 
received  it  by  the  Queen's  Order,  from  fuch  a 
Gentleman,  and  it  is  upon  fuch  a  Man  for  2000/. 
Whereupon  Sir  George  faid,  tis  well  Somebody 
gives  me  Encouragement  •,  I  have  more  Encou- 
ragement from  my  good  Lady  and  Miftrefs, 
than  from  any  of  you :  Nay,  fays  Harcourt, 
for  Encouragement,  that  you  mall  not  want,  for 
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the  reft  fhall  be  paid  in  due  Time  •,  adding,  Sir    1679.  . 
George,  this  muft  be  well  followed,  and  clofely  3lCar-ir 
obferved,  becaufe  fo  much  depends  upon  it ;  for  <^S/>^ 
if  we  fhould  mifs  killing  him  at  Windfor,  and 
you  fhould  mifs  killing  him  Your  Way,    we 
will  do  it  at  New-  Market :  Sir  George  anfwered, 
if  I  find  you  ready,  I  will  be  ready  in  all  Things. 
The  Deponent  faid,   he  did  not  know  whether 
the  Word  Poifon  was  mentioned,  but  he  knew, 
by  what  Mr.  Harcourt  and  others  had  told  him, 
that  Poifon  was  meant  ;  there  was  no  body  in 
the  Room  but  Sir  George,  Harcourt,  and  him- 
felf ;  and  Sir  George  asking  Mr.  Harcourt  who 
he  was,  Harcourt  faid,  a  Friend,  that  had  been 
long  engaged  in  their  Bufinefs,  and  was  to  do 
the  next  great  Work  to  his:  That  Sir  George 
going  into  Fleet-ftreet  the  fame  Day,  to  get  his 
Bill  accepted  ;  the  Depoaent  met  him  there,  and 
asked  if  it  was  accepted,  and  Sir  George  anfwer- 
ed it  was,  and  he  was  to  receive  the  Money  that 
Afternoon:    That  the  Deponent  asking  Har- 
court, after  Sir  George  was  gone,  whether  this  was 
Part  of  the  15000/.  he  anfwered,  that  Matter 
was  not  adjufted  yet;   he  only  received  this  as  a 
prefent  Supply,  but  it  was  for  the  fame  Defign, 
if  they  fhould  fail  of  other  Means;  and  that  Sir 
George  in  a  fhort  Time   received  as  much  as 
made  the  2000  five  thoufand  Pounds. 

As  to  Corker,  Bedloe  depofed,  that  he  heard  Bedloe**- 
him  talking  with  Le  Fevre,  of  the  Letters  they  Evidence 
had  received  from  beyond  Sea,  and  how  forward  *gat?fi 
they  were  here  in  railing  an  Army ;  what  Inte- 
reft  they  had  in  the  People,  and  who  had  been 
fent  to  in  the  Country. 

Corker  demanded,  if  he  heard  the  Words  Kil- 
ling, Army,  or  Defign  ;  Bedloe  faid,'  every  one  of 
thofe  Words  were  ufed ;  but  he  could  not  fay 
how  they  were  placed. 

As  to  Marfhal,  Bedloe  depofed,  that  he  com-  jgainft 
municated  the  Letters,  the  Deponent  brought  from  MarfhaL- 
beyond  Sea,  to  the  Country  Gentlemen  who 
were  to  affift  them  in  the  Defign,  particularly 
to  Sir  Francis  Ratcliff;  and  that  they  treated  c£ 
the  Subverfion  of  the  Government,  and  intro- 
ducing Popery:  After  which  Sir  George  Wakeman 
and  Bedloe  had  the  following  Dialogue-  in 
Court. 

Sir  George  Wakeman.    What  Day  was  it  I  had  ADiahgut 
the  Difcourfe  you  mention  with   Harcourt,  and  ^ween 
received  the  Bill  from  him  ?  inland 

Bedloe.    It  was  the  Beginning  of  Augufi,  (but  Bedloe. 
I  do  not  fpeak  to  a  Day)  and  you  read  it  aloud. 

Wakeman.  Had  I  any  acquaintance  with  you? 

Bedloe.  No,  but  Harcourt  told  you  who  I 
was. 

Wakeman.  And  would  I,  on  the  firft  Sight 
of  you,  difcover  what  would  endanger  my 
Life? 

Bedloe.  Ay ;  and  an  hundred  Times  more, 
if  Harcourt  had  told  you  I  was  his  Confident. 

Wakeman.    You  do  not  know  me  ? 

Bedloe.    Yes  I  do. 

Wakeman.  I  call  God  to  Witnefs,  I  don't 
know  I  ever  faw  you ;  and  you  have  a  very  re- 
markable Face. 

Bedloe.  I  was  well  enough  acquainted  with 
him  when  he  was  at  the  Bath,  but  that  is  fome 
Years  fince  ;  then  I  took  Phyfick  of  him.  Wake- 
man faid,  I  never  was  there  but  once,  and  that 
was  about  two  Years  ago  ;  and  though"  he  tells 
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the  Time  when,  nor  on  whom  it  was  drawn  :  1  Bath,    whither  Mi- 
Here  are  all  the  Marks  of  Falfhood  imaginable  ;    Morning. 
and  here  is  Mr.  Chapman,  Mayor  of  Bath,  who 
received  the  Note  Oates  mentions,  concerning 
the  Directions  for  Mr.  AJhby  at  the  Bath,  and  he 
thought  he  had  Part  of  the  Letter. 

Oates  faid,  that  Letter  was  half  a  Sheet  of  a 
Side,  clofe  written  •,  and  he  remembered,  Afh- 
by  was  to  take  half  a  Pint  of  Milk,  Morning 
and  Evening,  and  have  fo  many  Strokes  of  the 
Pump  •,  but  this  was  ten  Days  before  AJhby  went 
to  the  Bath. 

The  Chief  Juftice  demanded,  if  the  Bufinefs 
of  killing  the  King  was  in  the  fame  Letter  with 
the  phyfical  Directions  ? 

To  which  Mr.  Oates  anfwering  Yes,  Mr.  Chap- 
man appeared  as  a  Witnefs  for  Sir  George,  and 
depofed,  That  the  17th  of  July,  1678.  Ux.  AJh- 
by came  to  the  Bath ;  that  he  was  about  eighty 
Years  of  Age,  .very  feeble  and  infirm  ;  and  tel- 
ling theDeponent,that  Sir  George  Wakeman  had  re- 
commended him  to  him,  and  defired  he  would  pro- 
vide him  a  Lodging  as  near  the  King  and  Queen's 
Bath  as  he  could,  the  Deponent  did  fo  ;  and  AJhby 
fhewed  him  a  Letter  from  Sir  George,  of  which 
that  he  produced  in  Court  was  the  lower  Part  of 
half  a  Sheet  of  Paper,  containing  full  Directions 

how  Mr.  AJhby  -was  to  take  Phyfick,  and  ufethe 
Bath,  and  the  Pump  :  That  the  Deponent  took 
the  Latin  Bill,  which  conterned  him,  and  re- 
turned the  other  Part  of  the  Letter  to  Mr.  AJhby ; 
though  his- Son  and  he  both  read  the  Englijh  Part, 
and,  upon  the  Word  of  a  Chriftian,  there  was 
nothing  mentioned  of  killing  the  King  ;  but  he 
did  not  know  the  Hand,  neither  was  there  any 

Name  fubfcribed  to  it. 

The  Chief  Juftice  obferved  thereupon,  that 
this  could  not  be  the  fame  Letter  Oates  mention- 
ed ;  for  that  was  of  Sir  George's  Hand-writing, 

and  his  Name  fubfcribed  to  it. 

To  which  Sir  George  anfwered,  that  he  never 

wrote  any  other  Letter,  but  that  which  he  dic- 
tated to  his  Man,  and  fent  by  Mr.  AJhby  to  the 

Bath  1   and  faid,    that  Oates  owned  before  the 

Lords,  that  he  fent  but  one  Letter  ;  and  had  he 

mentioned  the  Contents  to  be  fuch  as  he  had  fworn 

in  Court,  he  fhould  infallibly  have  been  taken  into 

Cuftody  •,   but  he  had  his  Liberty,  and  might 

have  gone  to  Conftantinople,  if  he  pleafed,  and 

mould  certainly  have  made  his  Efcape,  if  he  had 

been  guilty,   after  he  faw  fo  many  apprehended 

on  that  Account. 

The  Court  demanded  of  Mr.  Chapman,    if 

there  was  any  Milk  mentioned  in  that  Letter  ? 

To   which   Mr.  Chapman  anfwered,    No :    It 

would   be   ridiculous  to   drink  Milk  with  the 

Waters  •,  it  would  make  them  curdle. 

Oates  faid,  this  Letter  was  not  the  fame  Hand 

he  faw,  and  the  Direction  for  Milk  was  while  he 

ftaid  in  Town. 

Then  Hunt,    Sir  George's  Servant,   depofed, 

that  his  Mafter  coming  home  late  and  indifpofed, 
"  and  Mr.  AJhby  having  fent  for  Directions  for  the 

Bath,    Sir  George  bid  him  take  Pen,  Ink,  and 

Paper,  and  write  what  he  dictated  ;   and  when 

he  had  written,  there  was  fome  Miftake  in  it, 

which  his  Mafter  bid  him  correct  •,  and  after- 
wards the  Deponent  wrote  it  over  fair,  and  car- 
ried it  to  Mr.  AJhby  next  Morning  ;  and  there 

was  jnothing  in  the  Letter  but  Directions  for  the 
No.  12. 


AJhby  was  to  go  the  next     i679;T 

3 1  Car-  II. 


Eliz.  Henningham,  another  Witnefs,  depofed,  j^^wl 
that  fhe  was  preterit  at  the  Writing  of  the  LetterSir  ham's  Evi- 
George  dictated  to  his  Servant,  and  there  was  no  (feme. 
fuch  Thing  as  Oates  mentioned  in  it. 

Sir  Philip  Lloyd,  one  of  the  Clerks  of  the  jy,.  Philip 
Council,  depofed,  that  on  the  30th  of  Septem-  Lloyd's 
ber,  1678.  Oates  laid  before  the  Council,  ^Evideme. 
had  ken  a  Letter  from  Mr.  White  to  Mr.  Fen'- 
wicke,  at  St.  Omer's,  wherein  he  wrote  Word, 
that  Sir  George  Wakeman  had  undertaken  the 
poifoning  the  King,  and  was  to  have  15000 1. 
for  it,  of  which  5000/.  were  paid  by  Coleman : 
That  Sir  George  being  called  in  thereupon,  utter- 
ly denied  it  all,  and  feemed  under  no  Concern 
at  the  Accufation  :  And  Oates  being  called  in 
again,  the  Lord  Chancellor  demanded  of  him, 
if  he  knew  any  Thing  perfonally  of  Sir  George ; 
and  Oates  lifted  up  his  Hands,  and  faid,  No: 
God  Jorbid,  he  Jhoidd  Jay  any  'thing  againft  Sir 
George  Wakeman,  for  he  knew  noshing  more  a- 
gainjl  him.  Oates  hereupon  appealed  to  the 
whole  Board,  whether  he  was  in  a  Condition  to 
make  any  Anfwer  at  all ;  for  he  had  been  hurried, 
he  faid,  and  fat  up  two  Nights,  infomuch  that 
he  was  fcarce  Compos  mentis. 

The  Chief  Juftice  anfwered,  Was  Mr.  Oates 
fo  fpent,  that  he  could  not  fey,  /  have  Jeen  a 
Letter  under  Sir  George  Wakeman' s  own  HanSf 
Truly  Sir  George  urged  it  right,  that  he  would 
not  have  been  permitted  to  have  had  his  Liber- 
ty fo  long,  if  Oates  had  charged  him  with  this 
then. 

Oates  replied,    They  were  fuch  a   Council  as  Qates  re- 
would  commit  No-body:    Whereupon  the  Chief  feels  onthe 
Juftice  reprehended  him,    and  faid,    he  had  a  Council- 
great  deaf  of  Afiurance  ;  but  the  Council's  not  Eoard' 
committing  Sir  George  was  an  Argument  to  him, 
that  Oates  did  omit  to  charge  him  with  the  Let- 
ter at  that  Time. 

Sir  George  defired  a  Copy  of  Gates's  Examina-  cfhe  CouH 
tion  before  the  Houfe  of  Lords  might  be  read  ;  refufe  to 
but  the  Court  would  not  permit  it,  becaufe  there  hear  the 
was  no  Witnefs  to  fwear  that  they  faw  fuch  an  Evidence 
Examination  fworn  and  fubfcribed  by  Oates.       l{°y2aZ 

Then  Sir  George  defired,  Sir  Philip  Lloyd  might  the  Council. 
depofe  what  Oates  and  Bedloe  had  fworn  before 
the   Council ;    but  this  was  held  not  fit  to  be 
done  without  the  Leave  of  the  Board. 

Marjhal  then  applied  himfelf  to  his  Defence,  Marfh  ,> 
and  defired  Bedloe  would  lay  his  Hand  upon  his  Defend,  ' 
Heart,  and  declare  in  the  Prefence  of  God,  if 
ever  he  faw  him  before  he  came  to  the  ■Gatehouf  -, 
and  did  not  declare  there,  that  he  was  an  utter 
Stranger  to  him. 

Bedloe  anfwered,  he  had  feen  Marjhal  before, 
at  the  Benedictine  Convent  in  the  Savoy  :  And 
Sir  William  Waller  depofed,  that  he  went  to  the 
Gatehoufe  with  Bedloe,  and  Bedloe  called  Marfhal 
by  his  Name,  as  foon  as  he  faw  him ;  and  Mar- 
fhal thereupon  faid,  he  had  feen  his  Face,  but 
did  not  know  him. 

Marjhal  demanded  of  Bedloe,  when  he  ever 
faw  him,  before  he  faw  him  in  the  Gatehoufe? 
Bedloe  anfwered,  he  carried  Letters  for  him, 
and  ufed  to  converfe  with  him,  in  the  Savoy, 
Marjfoal  replied,  Prove  it  by  Man,  Woman, 
or  Child,  that  ever  you  were  in  the  Savoy  with 
me  in  your  Life,  and  I  will  go  to  the  Gallows, 
5  A  and 
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16679.    and  not  fay  one  Word  more.     Bedloe  faid,    he 
?I^a111;  had  Witneffes   to  prove  it  j    but  they  were  in 
Kent. 

Corker  in  his  Defence  faid,  It  was  an  eafy 
Matter  to  devife  Crimes,  and  frame  Accufations 
againft  innocent  Men,  in  fuch  a  Manner  that 
the  contrary  could  not  poffibly  be  demonftrated ; 
therefore  there  ought  to  be  fome  Probability  in 
the  Teftimony,  as  well as  downright  Swearing  •, 
Otherwife  Mr.  Oates,  and  his  Companions,  might, 
upon  their  bare  Oaths,  by  Turns,  hang  up  all 
the  innocent  Men  in  the  Nation:  Befides,  he 
that  fweafs  ought  to  be  a  credible  Witnefs  ;  but 
thofe»  who  fwore  againft  him,  were  Men  offcan- 
dalous  Lives. 

The  Chief  Juftice  faid,  he  muft  not  heap  up 
Contumelies,  and  call  Men  Names,  when  he 
had  proved  nothing  againft  them. 

Then  Corker  obferved,  that  Mr.  Oates  did 
not  only  make  him  guilty  of  this  great  Confpira- 
cy,  but  involved  the  Nobility,  Gentry,  and  the 
whole  Body  of  the  Catholicks,  in  this  Treafon  ; 
and  he  thought  it  highly  improbable,  that  fo 
many  Perfons  of  Honour  and  Eftates,  who  were 
Men  of  unblemifhed  Characters,  and  lived  in 
Peace  and  Quiet  under  the  Government  of  fo 
good  a  King,  fhould  hazard  their  Lives,  Ho- 
nours, Families,  and  Souls  in  fuch  a  Defign, 
wherein  fo  many  thoufands  of  People,  and  al- 
moft  a  whole  Nation,  were  to  be  overwhelmed  ; 
that  fuch  vaft  Armies  fhould  be  raifed,  and  fo- 
reign Nations  engaged  in  the  Plot,  and  no  other 
Evidence,  no  other  Proofs  of  it,  than  the  pofi- 
tive  Oaths  of  Oates  and  Bedloe.  And  the  Chief 
Juftice  obferving,  that  Dugdale  and  Prance  were 
Witneffes  of  the  Defign  to  raife  an  Army,  Cor- 
ker went  on,  and  faid,  Confidering  what  thefe 
Perfons  were,  their  vile  Oaths,  the  Encourage- 
ments they  had  met  with,  fuch  Endearments  and 
Careffes  as  they  had  found,  their  Teftimony  was 
hot  much  to  be  regarded. — That  it  was  impoffi- 
ble  he  could  have  been  at  Lamfpring,  the  fartheft 
Part  of  Wejlphalia,  as  Mr.  Oates  had  depofed, 
fince  he  was  not  abfent  fix  Weeks :  Neither  was 
he  Prefident  of  the  -Beneditlines,  as  Mr.  Oates 
had  fworn,  and  produced  Witneffes  to  prove, 
that  Mr.  Stapleton  was  then  Prefident. 

Both  Corker  and  Marjhal  zKo  brought  Witneffes 
to  prove,  that  when  Oates  came  to  the  Savoy ,  to 
fearch  for  the  Confpirators,  and  Pickering  was 
taken,  Oates  declared  he  had  nothing  againft 
Corker  and  Marjhal;  and  they  were  not  taken 
up  till  a  Month  afterwards,  when  Oates  had  im- 
proved in  his  Evidence.  Then  Corker  defired, 
(as  Sir  George  Wakeman  had  done  already)  that 
a  Copy  of  Oates's  Examination  in  the  Houfe  of 
Lords  might  be  read  •  wherein  he  faid,  that  he 
knew  nothing  more  of  the  Plot,  or  any  other 
Perfons  concerned  in  it,  than  what  he  declared 
there  •,  but  this  the  Court  would  not  fuffer  to  be 
read,  affirming  it  was  no  Evidence. 

Then  Mrs.  Rigby,  the  Houfe-keeper  of  the 
Benedicline  Convent,  was  called,  as  a  Witnefs 
for  the  Prifoners,  Marjhal  and  Corker,  and  de- 
pofed, that  lhe  knew  of  no  Confult  of  the  Jefuits 
at  that  Houfe,  and  that  fhe  never  law  Mr.  Oates 
there,  unlefs  in  the  preceding  Summer,  1678, 
when  he  came  a  begging,  and  Mr.  Pickering  bid 
her  fhut  the  Door,  and  never  let  that  Man  come 
in  again. 


Whereupon  Marjhal  obferved,  that  this  was  1679. 
in  the  very  Heat  of  the  Plot  -,  and  it  was  ftrange,  5lCar- 
if  Oates  was  employed  to  carry  on  the  Confpira-  mQCt? 
cy,  as  he  had  fworn,  that  they  fhould  fuffer  Defence 
him  to  be  in  fuch  Neceffity,  and  fent  away  with  continued. 
a  Flea  in  his  Ear,  when  he  could  gain  fuch  Ad- 
vantages by  difcovering  them  ;  and  defired  he 
might  have  two  or  three  Days  Time  allowed 
him,  to  fend  for  Witneffes,  to  prove  he  was  in 
Warvoickjhire  in  June,  July,  and  Augujl,  when 
Oates  fwore  he  was  in  London ;  and  faid,  he 
hoped  the  Court  would  not  throw  away  his  Life, 
when  in  three  Days  Time  he  could  bring  Wit- 
neffes to  prove  it.  The  Chief  Juftice  anfwered, 
then  they  muft  throw  away  the  Lives  of  the  Ju- 
ry, for  they  muft  be  kept  faffing  till  they  gave 
their  Verdict.  Marjhal  replied,  there  had  been 
Prifoners  (meaning  Whitebread  and  Fenwicke) 
upon  their  Trials,  fent  back  to  Prifon  without 
the  Jury's  giving  a  VerdicT:,  and  afterwards  tri- 
ed again.  The  Chief  Juftice  faid,  the  Jury 
were  wholly  difcharged  of  them.  Marjhal  an- 
fwered, if  the  Court  had  any  regard  to  his  Life, 
they  would  difcharge  the  Jury  of  him  too,  and 
produced  a  Witnefs,  who  depofed,  that  Marjhal 
had  his  Witneffes  in  Town  the  laft  Seflions,  to 
prove  he  was  in  Warvoickjhire. 

Here  Sir  George  Wakeman  and  Corker  made 
great  Proteftations  of  their  Innocence,  and  their 
Abhorrence  of  Treafon,  and  the  King-killing 
Doctrine.  And  Marjhal  continuing  his  Defence, 
faid,  if  no  Door  of  Mercy  could  be  opened, 
upon  any  Confideration  offered  by  the  Living, 
yet  the  loud  Cries  of  the  Dying,  the  earned 
Vows  and  folemn  Proteftations  of  Innocence, 
made  by  thofe  who  were  lately  executed,  would 
furely  have  fome  Weight ;  for  it  muft  be  con- 
feffed,  that  either  they  conipired  finally  to  damn 
their  own  Souls,  or  that  they  were  not  guilty  of 
what  they,  and  the  Prifoners  at  the  Bar,  ftood 
jointly  charged  with. 

Juftice  Pemberton  demanded,    if  they  would 
affront  the  Court,  and  vouch  the  Truth  of  thofe 
Speeches  made^at  the  Gallows ;  and  affirm  them-* 
to  be  innocent,  when  they  had  been  found  guil- 
ty, and  executed  according  to  Law. 

Marjhal  replied,  he  only  defired  fome  Con- 
fideration might  be  had  to  the  Words  of  dying 
Men. 

The  Chief  Juftice  faid,  If  your  Religion  was  TheCom 
not  made  up  of  Equivocation  and  Lying,  and  charge  the 
you  had  not  Indulgences  and  Difpenfations  for  P"/0"** 
it,  and  if  killing  Kings  were  not  deemed  meri-  ^     *l*t. 
torious  ;  if  this  were  not  avowed  by  your  Popes  u'ngDoc- 
and  Great  Men,    your  Argument  might  have  trine,  See. 
fome  Weight.    We  know  what  your  Religion 
is,  and  what  merciful  Men  you  are :  You  may 
have  Tricks  enough  to  gull  your  own  Party  ; 
but  Proteftants  can  fee  through  all  your  Actions. 

Corker  anfwered,  as  to  thofe  damnable  Doc-  <fhey  dif- 
trines,  they  profefled  themfelves  innocent  of  claim  it. 
them  ;  and  defired  the  Jury  might  not  go  away 
with  a  Notion,  that  they  entertained  fuch  Prin- 
ciples of  Religion :  Thefe  were  horrid  Crimes  j 
they  protefted  againft  them,  and  hoped  the  Jury 
would  take  Notice  of  it. 

Then  the  Chief  Juftice  fummed  up  the  Evi-  VheChief 
dence;  and  as  to  Rumley,  he  directed  the  Jury  Jufikeof 
to  acquit  him,  becaufe  there  was  but  one  Wit-  Opinion jht 
nefs  againft  him  •,  and  he  faid,  he  thought  that  Ewdf" 

0  *  o  ,    waidefec- 

Oates's  the. 
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1679-     Oates's  Evidence,    as  to  Sir  George  Wakeman's 

jiCar.  II.  Hand-writing,  was  very  flight ;  and  Bedloe's  E- 

V^N">^'  vidence  againft  Wakeman,  he  did  not  give  much 

Credit  to  ;    nor  did  he  think  the  Evidence  of 

Oates  and  Bedloe,  againft  Corker  and  MarJJjal, 

conclufive,  he  faid ;  but  left  it  impartially  to  the 

Jury,  to  be  guided  by  their  own  Confciences. 

Wake         The  Jury  being  withdrawn,  after  an  Hour's 

man,  ©v.  Recefs,  returned  into  Court  with  their  Verdict., 

acquitted,  ^t  the  Prifoners  were  Not  Guilty' 

The  Trials  of  thefe  pretended  Plotters  were, 
always  introduced  with  violent  declamatory 
Speeches  of  the  King's  Counfel,  to  prepoffefs 
and  prejudice  the  Jury  againft  them  ;  and  Wit- 
neffes were  produced  to  give  a  moft  tragical  Ac- 
count of  the  Plot  in  general,  though  this  was 
acknowleged  to  be  no  Evidence  againft  the  Pri- 
foners. The  Judges  alfo  fuggefted  perpetually, 
that  the  Prifoner's  Witneffes  were  not  to  be  be- 
lieved, becaufe  they  were  Papifts,  and  under 
fuch  Difadvantages,  fcarce  any  of  them  could 
have  efcaped,  if  Oates  and  Bedloe,  and  the  reft 
of  the  fwearing  Tribe,  had  not  over-acted  their 
Parts,  and  by  numerous  Improbabilities  and 
Contradictions  in  their  Evidence,  ftaggered  the 
Faith  of  the  moft  willing  Believers.  They  im- 
proved, it  appears,  in  their  Evidence  and  their 
Impudence  every  Day  -,  and  when  they  had  fo- 
lemnly  declared  before  the  Houfe  of  Lords  and 
the  Council  Table,  that  they  knew  nothing 
more  of  the  Plot,  or  the  Plotters,  than  their 
Examinations  and  Narratives  contained,  daily 
difcovered  new  Matter,  and  more  Confpirators ; 
having  the  Affurance  to  charge  the  Privy  Coun- 
cil, and  feveral  other  great  Men  among  the  Pro- 
:ftants,  as  Promoters  and  Encouragers  of  the 
lot,  who  were  known  to  be  the  beft  Friends 
._  the  Conftitution;  which  rendered  the  Genera- 
_ity  of  the  People  cooler  in  the  Profecution  of 
Perfons  accufed,  than  they  had  been,  and  Juries 
more  cautious  of  convicting  them  :  The  Protef- 
tations  of  fo  many  dying  Men,'  that  they  knew 
nothing  of  any  Plot,  had  alfo  fome  Effect  upon 
the  People,  and  induced  them  to  weigh  the 
Evidence  againft  thofe  unhappy  Men,  more  fe- 
dately  and  impartially  than  they  had  done  the 
Evidence  given  at  former  Trials. 

No  Gentleman  appears  to  have  been  more 


zealous  in  profecuting  the  Popifh  plot  at  firft,  »'*Tj>. 
then  the  Lord  Chief  Juftice  Scroggs  -,  but  at  thefe  *iCar  II 
Trials  we  find  he  violently  fufpe&ed  the  Rogue-  v-/~v"s-* 
ry  of  the  Witneffes,  and,  in  a  manner,  directed 
the  Jury  to  acquit  all  the  Prifoners,  who  paid 
the  greater  Regard  to  his  Opinion,  no  doubt,  be- 
caufe they  had  leen  him  fo  ftrenuous  an  Afferter 
of  the  Reality  of  the  Plot  at  the  former  Trials. 
There  was  no  room  to  fufpect  the  Chief  Juftice 
to  be  partial  in  the  Prifoners  Favour,  after 
what  he  had  faid  and  done  to  forward  the  Con- 
viction of  Coleman,  Ireland,  and  the  five  Jefuits  : 
None  but  a  Man  of  Oates's  Affurance,  could 
ever  have  charged  him  with  difcountenancing 
the  Difcovery  of  the  Plot  afterwards.  Here 
we  have  a  fair  Opportunity  of  obferving,  how 
eafily  the  People  of  this  Nation  are  carried  away 
by  popular  Clamours,  and  the  Arts  of  defigning 
Men,  who  ever  do  their  Bufinefs  mpre  effectu- 
ally, by  applying  to  the  Paffions  of  Men  than 
their  Reafon.  The  People  were  fo  terrified  and 
confounded  at  the  Apprehenfionsof  an  approach- 
ing general  Maffacre,  that  for  fome  Time  they 
feemed  to  have  loft  their  Senfes :  They  did  not 
fo  much  as  reflect,  what  an  inconfiderable  Nam* 
ber  the  Papifts  in  England  were,  compared  with 
the  Proteftants  ;  and  that  an  Attempt  of  that 
Nature  muft  have  ended  in  the  utter  Deftruction 
of  the  Roman  Catholicks,  if  it  did  not  fucceed  ; 
as  it  was  impoflible  it  fhould,  where  the  Papifts 
were  not  one  in  a  Hundred,  and  had  neither  the 
Miniftry,  Forces,  or  any  one  Civil  Magiftrate 
to  fupport  them  ;  for,  according  to  Oates's  firft 
Difcovery,  the  King,  the  Duke  of  York,  and 
the  Miniftry,  both  in  England  and  Ireland,  were 
to  be  facrificed  with  the  Reft  ;  though  afterwards, 
indeed,  when  Oates  found  how  greedily  his 
Narrative  was  fwallowed,  he  ventured  to  charge 
the  Queen,  the  Duke,  the  Privy  Council,  Mi- 
nifters,  and  Judges,  with  encouraging  and  fa- 
vouring the  Plot  •,  that  is,  with  a  Defign  of  mur- 
dering the  King,  and  maflacring  all  true  Pro- 
teftants :  A  Tale  fo  monftrous  and  improbable, 
that  it  evidently  difcovered  the  whole  to  be  an 
Impofture,  and  fhewed  how  miferably  the 
People  had  been  imp'ofed  upon  by  the  Faction, 
and  the  Perjuries  of  their  wretched  Inftru- 
ments. 


79.  The  Trial  of  Charles  Kerne,  Clerk,   for  High-Trea-  **i*~ 
i  sdV     Sm->  before  the  J^ord  Chief  Juftice  Scroggs,  at  Hereford 
Affixes,  the  14th  of  Auguji,  1679.     31  Car.  II. 


0-v%J 


Vhe  Em- 
dime. 


TH  E  Indictment  charged  the  faid  Charles 
Kerne  with  High-Treafon,  in  coming  to 
'England,  and  remaining  here  after,  he  had  re- 
ceived Popifh  Orders,  contrary  to  the  Statute  27 
Elizt 

The  Witneffes  for  the  King  being  called,  one 
of  them  depofed,  that  fhe  faw  the  Prifoner  in 
a  Surplice  deliver  the  Sacrament  to  four  or  five 
People  in  a  Popifh  Chappel,  and  that  he  ufed 
the  Words  Corpus  Chr'ifli,  or  fome  fuch  Words 
as  Prieils  ufe  at  the  Sacrament ;  for  fhe  herfelf 
was  a  Roman  Catholick  at  that  Time. 


Another  Witnefs  depofed,  that  fhe  was  in  a 
Chamber,  and  heard  the  Prifoner  Chriftening  a 
Child  in  the  next  Room. 

The  Prifoner  faid  little  in  his  Defence,  bnt<fheDe- 
that  the  Witneffes  were  inftructed  what  to  fay  ;  fence. 
that  he  had  taken  the  Oaths  of  Allegiance  and 
Supremacy  ;  and  that  there  was  no  Evidence  of 
his  being  a  Prieft :  And  probably  he  thought  the 
Proof  fo  defective,  that  there  was  no  Occafion 
to  fay  much  ;  for  the  Chief  Juftice,  in  his  Direc- 
tions, told  the  Jury,  that  there  ought  to  be  two 

Witneffes 
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1679.     Witneffes  in  High-Treafon,  and  here  was  but 

v!/-vvj  one  Witnefs  to  prove  the  Prifoner  exercifed  his 

Function,    befides  the  Maid,  who  faid  fhe  heard 

him  baptize  a  Child  through  a  Wall  •,  but  this 

was  a  tender    Point  (I  prefume,    he  meant  the 


WitnefTes  fwearins;  to  a 


Man's  Chriftening 


Child  through  a  Wall,  when  fhe  did  not  pretend     J  679. 
to  know  what  he  faid,  was  a  tender Vo'mt)  ;  and  3lCar-  li- 
as he  would  not  fhed  innocent  Blood,  fo  neither  ^~V^*/ 
would  he  willingly  let  a  Popifh  Priefl  efcape  ; 
and  leaving  it  to  the  Jury,  they  found  the  Pri-  *fi,e  'Prifc 
foner  Not  Guilty.  acquitted. 


3iCa7rPn.The   Trial  of  Andrew  Bromwich,  Clerk,  for  High-  3?Q;lL 
Treafon,  before  the  Lord  Chief  Juftice  Scroggs,  at  Staf-  ^™ 


Brom- 


wich'f 
rfricd. 


ford  Affiles,  the  i  3th  of  Augujl,  1679.     31  Car.  II. 


Jurors  dij-  Hp  H  E  Prifoner  being  arraigned,    and  the 
charged  on     J^     Jurors  called,   the  Sheriff  acquainted  the 
ll^f^f  Chief  Juftiee,  that  Allen,  one  of  the  Jurors  he 
p"pijhly"g 'had   returned,    declared,    that   as  nothing  was 
«ffe&ed.     done  againft  the  Popifh  Priefts  above,  fo  nei- 
ther would  he  do  any  thing  againft  them  here, 
or  find  them  guilty  ;  and  thereupon  Allen  was 
committed  to  Prifon  by  the  Chief  Juftice,    till 
he  mould  find  Sureties  for  his  good  Behaviour  ; 
and  he  difcharged  three  more  of  the  Jurors,  on 
Sufpicion  of  their  being  Popifhly  affected.     Af- 
ter which  a  Jury  was  fworn  and  charged  with 
the  Prifoner,  who  challenged  none  of  them. 
VheCbarge     The  Indictment  fet  forth,  that  the  faid  An- 
drew Bromwich,  being  a  Native  of  England,  and 
ordained  a  Prieft  by  an  Authority  derived  from 
the  See  of  Rome,   did  on  the   13th  of  January, 
in  the  30th  Year  of  the  prefent  King,  come  to, 
and  remain  at  Perry  Barr  in  the  County  of  Staf- 
ford in  this  Kingdom,  contrary  to  the  Statute, 
which  made  the  faid  Offence  High-Treafon. 

The  Witneffes  being  called,  Ann  Robinfon 
depofed,  that  fhe  received  the  Sacrament  of  the 
Prifoner  in  a  Wafer  five  Times,  according  to 
the  Manner  of  the  Church  of  Rome. 

Jeffery  Robinfon  depofed,  he  had  heard  the 
Prifoner  fay  fomething,  in  a  Surplice,  in  an  un- 
known Tongue  •,  but  he  could  not  fay  what  it 
was  ;  and  the  Court  demanding  if  he  knew  the 
Prifoner,  he  declared  he  did  not  know  him. 

*  Jane  Robinfon,  Jeffery's  Wife,  being  fworn, 
and  the  Court  demanding  of  her,  if  fhe  ever 
heard  the  Prifoner  fay  Mafs,  or  received  the 
Sacrament  of  him,  fhe  anfwered,  fhe  never  faw 
him  do  any  thing  ;  fhe  did  not  know  him. 

The  Prifoner  in  his  Defence,  denyed  his  hav- 
ing faid  Mafs,  or  given  the  Sacrament  to  any  of 
the  Witpeffes ;  alledged,  he  had  taken  the  Oaths 


Whe  Evi 
dence. 


VheDe 
fence. 


of  Allegiance  and  Supremacy,  and  done  every 
thing  that  might  teftify  his  Loyalty ;  and  infift- 
ed  that  there  was  no  Evidence  of  his  being  a 
Prieft.  ■ 

The  Chief  Juftice  replied,   none  but  a  Prieft  tfheChuf 
could  give  the  Sacrament  in  a  Wafer  ;  and  though  7 fifths 
Jeffery  Robinfon  pretended  he  did  not  know  the  ^0  ,  *~ 
Prifoner,   he  had  faid  at  firft,  that  he  heard  him       * 
fay  fomething,   in  a  Surplice,    in  an  unknown 
Tongue ;  that  this  Witnefs  durft  fay  no  more 
than   his  Wife  and  his  Prieft  would  give  him 
Leave  to  fay,  and  they  could  not  expect  more 
pofitive  Evidence  from  thefe  People. 

Then  he  ordered  the  Statute  of  27  Eliz.  Cap.  2. 
to  be  read,  which  makes  it  High-Treafon,  for 
Popifh  Priefts,  Subjects  of  this  Crown,  to  remain 
in  England  •,  and  in  his  Directions  to  the  Jury,  andDi- 
informed  them  that  they  were  not  to  find  pofitive  re&hnst» 
ly  that  the  Prifoner  was  a  Prieft ;  but  if  they  be- the  ?"?• 
lieved  in  their  Confciences,  upon  the  whole  Evi- 
dence, that  he  was  a  Prieft,  they  were  to  find 
him  guilty :  That  here  was  one  pofitive  Witnefs, 
and  another  had  fworn  he  heard  the  Prifoner  fay 
fomething  in  an  unknown1  Tongue,  in  a  Sur- 
plice-, and  he  left  it  to  tliem,  whether  they 
would  not  believe  the  Teflimony  of  one  pofitive 
Witnefs,  and  the  circumftantial  Evidence  of  the? 
other  Man :  They  faw  what  Dangers  they  were 
in,  and  he  left  it  upon  their  Confciences,  whe- 
ther they  could  let  Priefts  efcape,  who  were  the 
very  Pefts  of  Church  and  State  ;  declaring,  they 
had  better  get  rid  of  one  Prieft,  than  three  Felons. 

The  Jury  being  withdrawn,    and  continuing  qy  prifi. 
without  fome  Time,  at  laft  brought  in  a  Ver-  net  con- 
dict,  that  the  Prifonerwas  Guilty  :  Whereup- viHed. 
on  the  Chief  Juftice  commended  the  Verdict, 
and  faid  he  fhould  have  found  the  fame  Verdict 
himfelf. 


x'carn.The,  Trial  of  William  Atkins,  Clerk,  for  High-^n 
Treafon,  before  the  Lord  Chief  Juftice  Scroggs,  at  Staf-  ^v-\j 
ford  Affizes,  the  13th  of  Auguft,  1679.     31  Car.  II. 


3 

Atkim'* 
Irial. 


^ea       fTpHE  Indiftment  was  of  the  like  Tenor 
as  the  former,  viz.  That  the  Prifoner  be- 
ing a  Native  of  England,  and  having  accepted 
Popifh  Orders,  came  to  Wolverhampton  in  Staf- 
ford/hire, and  remained  there,  contrary  to  the 


Statute ;  which  made  this  Offence  High-Treafon ; 
and  the  fame  Jury  was  charged  with  the  Prifo- 
ner, as  had  tried  Bromwich.  Then  the  Witnef- 
fes being  called, 

Francis 
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i*  "miffed  f 

Sentence 
faffed  on 
Brom- 
wfch  and 
Atkins. 
Remarks 


1679  Francis  Wilden  depofed,    that   he   had    heard 

j  iCar.  II.  £jie  Prifoner  at  Prayers  in  an  unknown  Tongue 

^J^V  with  a  Surplice  on,  and  feen.  him  give  the  Sacra- 

deme.        ment  after  the  Manner  of  the  Church  of  Rome, 

to  kven  or   eight  People,    at  Mrs.  Stamford's 

Houfe  in  Wolverhampton. 

John  Jarvis  depofed,  that  he  had  heard  the 
Prifoner  fay  fomething  in  an  unknown  Tongue  ; 
that  he  had  confefTed  to  him,  and  received  the 
Sacrament  of  him  a  great  many  Times  when  he 
had  his  Prieft's  Habit  on.  A  third  depofed,  he 
had  confefled  to  him,  and  a  fourth,  that  he  had 
been  at  Confeffion,  and  feen  the  Prifoner  per- 
form divine  Service  according  to  the  Manner  of 
No  Defence  the'  Church  of  Rome:  And  the  Prifoner  rinding 
made,  he  tne  Evidence  fo  full  againft  him,  made  no  De- 
whereupon  the  Jury  found  him  Guilty, 
and  the  ufual  Sentence  in  Cafes  of  High-Trea- 
fon  was  pronounced  on  him  and  Bmnwich. 

The  timerous  Chief  Juftice  having  been 
threatened  and  bullied  by  the  Leaders  of  the  Fac- 
en'the three ti°n  ar'd  tne^r  Tools,  Oates,  &V.  for  fhewing 
preceding  himfelf  impartial  at  the  Trial  of  Wakeman,  Cor- 
friah.  ker,  &c.  feems  to  be  endeavouring  at  thefe  three 
Trials  to  make  amends  for  his  Remjffnefs,  by 
delivering  up  thefe  unhappy  Priefts  to  the  Fury 
of  the  Populace  ;  concluding  that  his  Conduct  at 
thefe  Trials  would  for  ever  wipe  off  the  Reproach 
of  his  attempting  to  ftifle  the  Popifh  Plot,  with 
which  Oates  and  his  Brethren  of  the  Poll,  had 
endeavoured  to  charge  him. 

The  Statute  of  27  Eliz.  indeed  makes  it 
High-Treafon  for  an  Englifh  Prieft  to  be  found 
in  England ;  but  then  the  Statute  does  not  afcer- 
tain  what  fhall  be  deemed  legal  Proof  of  a 
Man's  being  a  Prieft ;  whereupon  the  Judges 
have  determined  that  a  Man's  exercifing  any 
Part  of  the  Prieftly  Office,  whether  he  be  really 
a  Prieft  or  not,  fhall  be  deemed  fufficient  Proof 
of  his  being  a  Prieft,  which  feems  to  be  a  pretty 
handfome  Stretch  upon  fo  penal  a  Law,  efpeci- 
ally  as  the  Offence  is  purely  the  exercifing  an 
Aft  of  Religion,  and  the  Parties  have  commit- 
ted no  Offence  againft  the  State,  as  in  this  Cafe. 
But  the  Chief  Juftice  goes  ftill  farther,  and  in- 
forms the  Jury,  that  notwithftanding  two  Wit- 
neffes  are  required  in  High-Treafon,  yet,  if  they 
believed  in  their  Confciences  from  the  Circumftan- 
£es,  that  the  Prifoners  were  Priefts,  though  there 
was  but  one  pofitive  Witnefs  of  their  exercifing 
the  Prieftly  Office,  it  was  fufficient:  He  would 
not,  he  told  them  in  'Kerne's,  Cafe,  willingly 
fhed  innocent  Blood-,  (one  of  the  Witneffes 
fwearing  only  that  fhe  heard  the  Prifoner  fiy 
fomething  fhe  did  not  underftand  through  a 
Wall  -,)  but  on  the  other  Hand,  he  would  not 


willingly  have  one  popifh  Prieft  efcape  •,  inti-  J<^79 
mating  that  he  would  have  every  popifh  Prieft  llCir-^' 
hanged,  if  it  was  for  no  other  Offence,  but  pure1-'  "^^fhi- 
ly  for  being  a  Prieft,  and  that  upon  every  flight 
Evidence :  Though  the  Lawyers  had  always 
held  till  this  Time,  that  thofe  Laws  were  only 
made  in  terrorem,  and  were  never  intended  to  . 
be  put  in  execution  rigoroufly.  In  all  the 
former  Trials  for  the  popifh  Plot,  the  King's 
Council  feemed  to  make  a  Merit  of  it,  that  they 
did  not  profecute  the  Jefuits  and  popifli  Priefts  . 
purely  on  account  of  Religion ;  and  of  all  the 
Priefts  that  were  tried  at  London,ehher  in  this,  or 
in  any  former  Reign,  I  do  not  remember  any  that 
were  executed  purely  for  being  Priefts.  It  was 
not  thought  fit  to  make  fuch  Examples,  even 
now  in  the  Capital  City,  whatever  was  done  on 
the  Borders  of  Wales  \a  a  Corner  of  the  King- 
dom, left  the  fame  fhould  have  been  taken  no- 
tice of  by  Foreigners,  and  retaliated  onrthe  Pro- 
teftants  of  other  Countries.  But  fuch  was  the  Fury 
of  the  Faction  at  this  Time,  that  the  Govern- 
ment was  in  a  Manner  compelled  to  give  up 
thefe  unhappy  Men  to  their  Rage ;  even  the 
Chief  Juftice  was  content  to  be  their  Inftrumentj 
to  fave  himfelf  from  being  perfecuted  as  a  Pro- 
moter of  Popery ;  and  yet  this  would  not  skreeft 
him  from  their  Refentment,  as  appears  from 
future  Proceedings. 

Whether  it  was  ftrictly  legal  to ;  difcharge 
three-of  the  Jurors  upon  Sufpicion  they  were  po- 
pifhly  affected,  as  was  done  in  Bromwich's  Cafe* 
efpecially  as  *here  was  no  Proof  it,  and  it  does 
not  appear  they  .  were  regularly  challenged  for 
the  King,  is  very  much  to  be  queftioned*  but  to 
tell  the  Jury,  if  they  believed  the  Prifoner  to  be 
guilty,  (though  there  were  not  two  Witneffes)  this 
was  Satisfaction  to  Jind  him  guilty ;  was  certainly 
carrying  Things  a  great  deal  too  far  ;  as  two 
pofitive  Witneffes  are  ever  required  in  Treafon. 
Nor  did  the  Chief  Juftice  fhew  any  great  Impar- 
tiality, when  he  alarmed  the  Jury  with  the  pre- 
tended Dangers  that  threatened  them  from  the 
Papifts,  and  telling  them  they  had  better  rid  the 
World  of  one  Prieft,  than  three  Felons;  but  this, 
as  I  have  already  obferved,  was  to  curry  favour 
with  the  Fa&ion.  If  he  could  have  reftored 
himfelf  to  the  good  Graces  of  the  Populace,  by 
facrificing  an  old  Prieft  or  two,  he  would  have 
thought  it  an  excellent  Expedient ;  but  he  lived 
to  repent  his  Eafinefs,  and  found  his  Enemies 
were  not  to  be  appeafed  by  a  lefs  Sacrifice  than 
that  of  his  own  Head,  which  they  bid  fair  for 
afterwards.  May  all  timerous  Magiftrates  and 
Time-fervers  meet  with  the  like  Fate. 
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sis. ii. The  Trial  of  Thomas  Knox,  (Servant  to  the  Earl  of  iggJ 
Dauby?)   and  John  Lane,  for  a  Mif demeanor,  at  the 
Kings-Bench    Bar,    the    25th   of    November ',    1679. 
3 1  Car.  II. 


Zhe  Ittal 
e/Knox 

W  Lane. 


irt««5-nPH  E  Indi&ment  charges,  that  the  Defen- 
»»»*•  JL    dants,  if»0#  and  Z#w,  knowing  that  Oates 

and  5i?i/o<?  had  been  Witneffes  againft  Coleman, 
Ireland,  Grove,  and    other  Traitors,    who  had 
been  executed  for  their  Treafons  ;  and  knowing 
the  Lords  Powis,    Stafford,    Bella/is^   Arundel, 
Petre,    and  Sir  Henry  Titchburne,  were  accufed 
ofTreafbn,    and  committed  to  the  Tower,  and 
ftood  impeached  by  the  Houfe  of  Commons  for 
the  fame ;  and  that  Thomas  Earl  of  Danby  alfo 
was  impeached  of  High-Treafon  and  other  Mis- 
demeanors ;  they,   the  faid  Knox  and  Lane,  in- 
tending to  ftifle  the  Difcovery  of  the  faid  Trea- 
fons, and  to  evade  the  Laws  and  the  Profecution 
of  Juftice  againft  the  faid  Lords  and   Sir  Henry 
Titchburne,  did,  on  the  30th  of  April,  in  the  thirty 
firft  Year  of  his  prefent  Majefty,  falfely  and  mali- 
cioufly  confpire  to  fcandalize  the  faid  Oates  and 
Be'dloe,  and  to  reprefent  them  as  wicked  Perfons, 
and  Men  of  no  Credit.     And  that  the  Defendant 
Knox,  by  the  Agreement  of  the  Defendant  Lane, 
and  one  Osborne,  did  caufe  feveral  Letters  to  be 
written,  wherein  the  faid  Oates  and  Bedloe  were 
accufed  of  confpiring  falfly  to  charge  the  faid 
Earl  of  Danby  ;  and  fuggefting  that  Oates  was  a 
vicious  Perfon,  and  would  have  committed  So- 
domy on  the  faid  Lane  ;   and   that  Knox,  the 
better  to  effect  the  faid  wicked  Defigns;  gave  fe- 
veral Sums  of  Money  to  the  faid  Lane  and  Of- 
lorne,  and  prornifed  them  great  Rewards.     All 
which  is  laid  to  be  contrary  to  their  Duty ;  to 
the  Obftruflion  of  Juftice,  &c . 
<The  Kings     TheKing's  Council,  in  opening  thelndictment, 
Councits     obferved  to  the  Jury,   that  the  Queftion  to  be 
Obferva-    tT\t&  by  them,  was  not  whether  the  Lords,  and 
tionsupon  otherSj  charged  with  the  Treafons  mentioned  in 
the  Indictment,  were  guilty  of  the  Popifh  Plot; 
but  whether  the  Defendants,  in  this  Indictment, 
were  guilty  of  endeavouring  to  difcountenance 
and  fupprefs  the  Evidence,  and  of  fcandalizing 
the  Witneffes  who  were  to  give  Evidence  againft 
the  Lords,    and  the  reft  of  the  Prifoners  ;  In- 
forming the   Jury,    that  the  endeavouring  to 
withdraw,  or  difgrace  the  King's   Evidence  in 
any  Cafe,   was  unlawful,  but  it  was  ftill  a  much 
greater  Offence  in  Cafes  of  High-Treafon  ;  and  as 
feveral  Perfons  had  been  attainted  and  executed  for 
thefe  Treafons,     the  Defendants  had  affronted 
and  difparaged  the  Juftice  of  the  Nation,  which 
was  not  to  be  endured. 
ffheEvi-        The  Witneffes  being  called,  Mr.  Radford  was 
denceof     fworn,  and  depofed,  that  Richard  Lane,  Father 
Radford.  0f  t^e  Defendant,  John  Lane,    was  one,  of  the 
Yeomen  of  the  Guard,   as  the  Deponent  alfo 
was  ;  and  that,  they  being  upon  Guard  together, 
about  a  Year  before,  Richard  Lane,  the  Father, 
told  the  Deponent,  that  Oates  had  attempted  his 
Son,  John  Lane,  the  Defendant,  feveral  Times, 

O/Samucl  in  order  to  commit  Sodomy  with  him. Sa- 

Oates.      muei  Oates ,   Brother  to  Titus  Oates,   depofed, 


that  John  Lane,  the  Defendant,  was  Servant  to 
his  Brother  Titus,  and  turned  away  twice  ;  and 
he  heard  him  fay,  as  he  was  jefting  with  the  Ser- 
vants, a  Fortnight  before  he  was  turned  away 
the  laft  Time,  that  he  did  not  queftion,  ere 
long,  to  find  a  Way  to  get  a  thoufand  Pounds. 

Sir  William  Waller  depofed,  that  as  he  was  of  Sir 
attending  the  Committee  of  Lords  appointed  William 
to  enquire  into  the  Plot,  on  the  29th  of  April  Waller, 
laft,  a  Complaint  was  brought  before  them,  that 
Oates  had  attempted  to  commit  Sodomy  with  his 
two  Servants,  Ojborne  and  Lane ;  and  thereupon 
the  Lords  ordered  the  Deponent,  and  Mr.  War- 
cop,  another  Juftice  of  Peace,  to  take  the  Exa- 
minations of  Ojborne  and  Lane :  And  Lane  con- 
feffed,  he  had  been  feduced  by  Knox  to  betray 
his  Mafter  Oates,  and  fwear  feveral  Things 
againft  him  which  Knox  dictated  ;  and  Lane 
then  produced  feveral  Informations,  charg- 
ing Oates  with  Sodomy ;  which  he  acknowledg- 
ed had  been  carried  by  Knox,  Ojborne,  and  him- 
felf,  to  feveral  Juftices  of  Peace,  charging  Oates 
with  attempting  to  commit  Sodomy  on  the 
faid  Lane,  but  no  Juftice  of  Peace  would  med-- 
dle  with  it.  And  that  afterwards  Knox  took  pri- 
vate Lodgings  for  Lane  and  Ojborne,  that  Oates 
might  not  find  them  out ;  perfuading  them  to 
ftand  fall  to  what  they  had  faid,  and  they  mould 
not  want  a  confiderable  Reward :  That  Lane 
depofed  farther,  before  him,  the  faid  Waller , 
and  Mr.  Warcop,  that  Knox  dropped  a  Guinea 
at  a  Tavern,  and  faid  he  would  not  give  it  them, 
becaufe  then  he  could  fwear  fafely,  he  never  gave; 
them  any  Money :  And  that  Knox  told  them, 
the  faid  Lane  and  Ojborne,  that  the  Lord  Trea- 
furer  Danby  would  never  have  furrendered  him- 
felf,  unlefs  they  had  prornifed  to  ftand  faft  by 
I  the  Evidence  Knox  had  dictated.  Sir  Willianr 
Waller  farther  depofed,  that,  as  they  were  tak- 
ing Lane's  Examination,  Knox  wrote  a  Note  to 
Lane,  which  was  conveyed  through  the  Door, 
of  the  following  Tenor :  We  always  clubbed,  and 
you  paid  two  Shillings  at  the  Sugar-loaf :  Tear  this^ 
And  that  Lane  confeffed,  it  was  agreed  amongft 
them,  that  if  any  one  of  them  fhould  difcover, 
the  other  two  fliould  murder  him :  And  that 
both  Lane  and  Ojborne  confeffed,  that  Knox  hid, 
the  Lords  in  the  Tower  would  not  be  wanting  to 
acknowledge  their  Kindnefs,  in  disparaging  the 
King's  Evidence. 

Sir  William  Waller  depofed  farther,  that  Knox 
alfo  was  brought  before  him  and  Mr.  Warcop, 
and,  to  excufe  himfelf,  faid,  he  received  the 
Papers  from  Laneznd  Ojborne,  and  that  they  told 
him  they  wrote  them  out,  being  troubled  in 
Confcience,  and  defired  him  to  go  with  them  to 
a  Juftice  of  Peace :  That  Knox  confeffed,  he 
dropped  a  Guinea,  and  alfo  ten  Shillings,  upon 
a  Bed  one  Morning,  but  faid,  he  lent  it  them, 
and  they  were  to  repay  him  again.    Knox  alfo 
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confeffed,  that  the  Papers,  fo  drawn  up  and  de- 
livered to  him,  had  been  in  the  Keeping  of  the 
Lord  Latimer  a  long  Time. 

Juftice  Warcop  depofed  to  the  fame  Effect  as 
Sir  William  Waller  had  done,  adding,  that 
Lane,  when  he  was  before  the  Committee,  beg- 
ged their  Pardon,  and  God's  Pardon,  for  what 
he  had  fworn  [againft  Oates,  for  it  was  all  falfe  : 
And  that  Knox  acknowledged,  he  lay  with  Lane 
and  OJborne,  in  feveral  private  Places,  when 
Warrants'  were  out  for  apprehending  them  ;  ad- 
vifed  them  where  to  lie  concealed,  and  paid  for 
their  Lodgings,  but  faid  they  were  to  pay  him 
again  ;  and  that  Osborne  and  Lane  both  fwore 
that  Knox  paid  for  all,  treated  them  feveral  Times 
at  the  Tavern,  and  bid  them  call  for  what  they 
would  have. 

Wiggins,  Servant  to  Bedloe,  depofed,  that  be- 
ing with  Knox  at  a  Publick-Houfe,  Knox  defired 
him  to  get  Copies  of  his  Mafter  Bedloe's  Papers, 
efpecially  fuch  as  concerned  the  Lord  Treafurer 
Danby,  and  to  take  a  Journal  of  his  Matter's  Ac- 
tions, and  the  Names  of  thofe  that  came  to  him  ; 
For  the  Lord  Treafurer  had  heard,  that  Lord 
Shaftesbury  and  the  Duke  of  Bucks  caballed  with 
Bedloe  againft  him :  That  Knox  offered  to  carry 
the  Deponent  to  the  Lord  Treafurer,  who  would 
give  him  Encouragement,  he  faid  •,  and  that 
Knox  added,  Oates  and  Bedloe  were  two  great 
Rogues,  the  King  knew  them  to  be  fo  •  and 
when  he  had  heard  all  they  could  fay,  he  would 
hang  them  j  and  that,  if  the  Deponent  was  turn- 
ed out  of  his  Bufinefs,  he  fhould  have  any  Place 
in  his  Lord's  Difpofil. 

Thomas  Dangerfield  depofed,  that  he  was  em- 
ployed by  the  Lady  Powis  to  carry  Money  to 
the  Defendant  Lane,  in  the  Gatehoufe,  feveral 
Times,  and  particularly  once  he  received  twenty 
Shillings  of  Mrs.  Celier,  by  the  Lady  Powis' s 
Order,  and  fent  it  to  Lane ;  and  that  the  Defen- 
dant Knox,  defiring  Lane  would  write  fomething 
to  fignify  he  continued  firm,  Lane  wrote  a  Note 
of  the  following  Tenor,  (viz.)  That  he  would 
die  before  he  woidd  comply  with  that  Villain  Oates, 
and  if  any  good  People  would  get  him  his  Liberty, 
he  would  do  the  Catholicks  great  Service,  by  dif- 
covering  what  he  knew  of  Oates  j  declaring  he 
•wrote  this  from  the  Bottom  of  his  Heart,  and  would 
die  in  it :  That  this  Note  being  carried  to  the 
Lady  Powis,  fhe  and  the  Lord  Powis  were  much 
rejoiced  at  it  j  and  he  was  told  the  Lady  Powis 
was  the  greateft  Part  of  the  next  Day  upon  her 
Knees,  giving  God  Thanks  for  the  great  Ad- 
vantage their  Caufe  had  gained  by  it. 

That  he  (the  Deponent)  afterwards  obtained 
Lane's  Liberty,  and  carried  him  to  Powis-Houfe, 
where  he  remained  fome  Time ;  but  afterwards 
the  Lord  Powis  thought  proper  to  fend  him  into 
the  Country,  and  conceal  him  there  :  That  the 
Deponent  alfo  was  employed  to  procure  Knox's 
Liberty,  but  could  not ;  however,  Knox  obtain- 
ed his  Liberty  afterwards  by  Mr.  Nevil's  Means : 
That  the  Deponent  received  feveral  Papers  from 
Knox,  containing  a  Charge  againft  Mr.  Oates,  for 
attempting  to  commit  Sodomy  with  Lane,  which 
he  fent  by  Mrs.  Celier,  to  the  Lords  in  the 
Tower,  who  made  their  Remarks  on  them;  and 
that  Mrs.  Celier  directed  the  Deponent  to  draw 
up  an  Affidavit  from  thofe  Papers,  and  get 
Lane  fworn  to  it ;  which  he  did,  and  it  was 
fworn  before  Sir  James  Butler :    Th^at  Osborne 


alfo  made  an  Affidavit,  that  Oates  attempted  to     i<57i> 
commit  Sodomy  with  Lane,  which  Knox  fhewed  3lCar- il- 
to  the  Deponent,    and  faid  it  would  do  Oates's  v-/"v%-' 
Bufinefs ;  and  the  Lady  Powis  afterwards  furnifh- 
ed  Knox  with  Money,  underftanding  that  his  Cir- 
cumftances  were  but  low,  and  that  (his  Mafter) 
the  Lord  Treafurer,  did  not  fupply  him  ;  and  the 
Deponent  let  Knox  have  forty  Shillings,  on  his 
complaining  of  the  Diftrefs  he  was  in,  taking 
a  Note  of  him,  as  if  borrow'd  of  himfelf. 

Then  an  Information,  that  Knox  had  fworn  Knox**/^ 
before  a  Juftice  of  Peace,  was  read  ;  wherein  h.tforKation' 
depofed,  that  Osborne  came  to  him,  and  told 
him  he  was  Servant  to  Oates,  and  that  he  had 
heard  Oates  and  Bedloe  confulting  how  they  might 
deftroy  the  Lord  Treafurer  •  and  that  his  Con- 
f:ience  would  not  fuffer  him  to  fleep  till  he  had 
revealed  it :  That  Lane  alfo  came  to  him  (the 
Deponent  Knox)  and  gave  him  the  fame  Account, 
and  fhewed  him  feveral  Papers,  which  were 
Memorials  relating  to  his  Majefty,  the  Queen, 
and  the  Lord  Treafurer:  And  that  they  both 
conjured  him  (Knox)  to  keep  the  Thing  fecret ; 
for  they  were  afraid,  if  it  came  to  the  Ears  of 
Oates  and  Bedloe,  they  fhould  be  murdered. 

Mr.  Withins,  Counfel  for  the  Defendant  Knox,  'fhe  De- 
obferved,  that  the  Indictment  confifted  of  twofence  °f 
Parts:    The  firft  charged,  that  the  Defendants,  S^aftf 
in  April  hft.,  did  confpire  againft  Oates  and  Bed-   " 
he,  who  had  difcovered  the  Popifh  Plot,  to  take 
away  their  Reputation,  and  render  their  Tefti- 
mony  of  no  Credit. 

The  other  Part  charged,  that  Knox  had 
caufed  Letters  to  be  written,  as  from  Osborne 
and  Lane,  to  himfelf,  containing  the  Afper- 
fions  above-mentioned  •,  but  as  to  the  laft  Part 
of  the  Charge,  there  had  been  no  Manner  of 
Proof  made  of  it :  And  as  to  the  firft,  he  did 
not  controvert,  but  that  Osborne  and  Lane  mio-ht 
have  a  Defign  to  difgrace  Oates  and  Bedloe,  and 
to  draw  his  Client  Knox  in  to  countenance  their 
Malice ;  but  infilled  that  he  was  not  in  the  Con- 
trivance, for  that  they  had  fhewn  the  Papers 
to  feveral  others  before  they  brought  them 
to  Knox,  nor  did  it  appear  in  the  whole 
Evidence,  that  Knox  himfelf  had  fworn  any 
thing  againft  Oates  or  Bedloe  ;  there  appeared 
only  a  great  deal  of  Weaknefs-  in  Knox,  in  be- 
lieving fuch  idle  People,  which  he  hoped  would 
not  be  thought  a  great  Crime  in  a  young  Man, 
who  had  no  Malice  or  ill  Defign  in  it ;  but  appre- 
hending he  had  met  with  a  Difcovery  againft 
his  Lord's  Life,  was  endeavouring  to  prevent 
it. 

Mr.  Holt,  _  Counfel  for  the  other  Defendant  the  De- 
Lane,    alfo  infifted,    that  there  had  been  Evi-/Wfe  °f 
dence  given  only  of  one  Part  of  the  Charge  in  f  a~e  ty 
the  Indictment ;  and  that  the  Proof  not  being  ' 

proportionable  to  the  Charge,  his  Client  ou^ht  to 
be  acquitted,  otherwife  he  might  become  liable 
to  a  ieverer  Punifhment  than  the  Crime  proved 
would  juftify. 

To  which  the  Chief  Juftice  anfwered,  If  there  'fhe  Chief 
was  Evidence  enough  to  prove  a  Contrivance  to  JuPice'* 
difcredit  them,    that  was  fufficient.— Mr.  Holt0h^erV*' 
defired  to  know,  if  the  Jury  did  not  find  them  *"""' 
Not  Guilty  generally,   whether  they  might  not 
find   them    not   guilty  of  writing  the  Letters. 
The  Chief  Juftice  anfwered,    No  ;  for  if  five 
Things  were  laid,    and  one  of  them  proved, 
which  tended  to  the  Difparagement  of  Oates  and 
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Bedloe,  which  was  the  Subftance  of  the  Charge 
that  maintained  the  Indi&mertt,  that  was  fuffici- 
ent ',  befides,  the  Tranfactions  between  Knox  and 
Dangerfield  implied  a  Confederacy;  and  Knox 
owned  he  took  Lodgings  for  Osborne  and  Lane, 
and  lay  with  them  when  Warrants  were  out  a- 
gainft  them. 

To  which  the  Counfel  for  the  Defendant  Knox, 
replied,  that  Dangerfield  fwore  that  Lane 
brought  him  a  Paper,  containing  the  fame  Mat- 
ter he  brought  to  Knox,  and  that  he  got  irfworn 
before  Sir  James  Butler ;  and  if  Dangerfield  be- 
lieved the  Charge  to  be  true,  and  carried  Lane 
before  a  Juftice  of  the  Peace  to  fwear  it,  why 
might  not  Knox  believe  it? 

However  the  Court  acquainted  the  Jury,  that 
the  Cafe  was  fo  clear  againft  the  Defendants, 
that  they  did  not  fee  any  occafion  to  fum  up  the 
Evidence-,  and  the  Jury  laying  their  Heads  to- 
gether, without  going  from  the  Bar,  found  the 
Defendants  Guilty.  At  which  the  People 
gave  a  great  Shout ;  and  the  Defendant  Knox 
was  fentencecl  to  pay  a  Fine  of  2O0  Marks,  to 
fuffer  one  Year's  Imprifonment,  and  to  find  Sure- 
ties for  his  good  Behaviour  for  three  Years. 
Lane  Was  fentenced  to  be  fet  in  the  Pillory,  to 
pay  a  Fine  of  100  Marks,  and  to  be  imprifon- 
ed for  a  Year ;  which  Sentences  were  executed 
upon  them. 

Thefe  were  very  difficult  Times-,  the  Faction, 
by  offering  extravagant  Rewards,  had  raifed  up 
a  Set  of  Witneffes,  that  appeared  ready  to  fwear 
any  Man  out  of  his  Life,    their  Matters  were 
pleafed   to  mark  out   for    Deftruction.     They 
began  with  Papifts  as  moft  obnoxious  •,  againft 
whom  it  was  not  doubted  their  Evidence  would 
be  eafily  credited ;  but  by  degrees  they  proceeded 
to  accufe  fome  of  the  beft  and  greateft  Prote- 
ftants  in  the  Kingdom  with   being  Popifhly  af- 
fected, and  engaged  in  the  fame  Defign,  to  fub- 
vert  the  eftablifhed  Religion  and  Government  ; 
and  this  was  indeed  the  principal  Defign  of  the 
Faction,  in  trumping  up  this  Plot,  a  Stratagem 
of  their  Fore-Fathers,    revived   to  charge  the 
Friends  of  the  Church  and  Government  with 
being  Popifhly  affected,   and  endeavouring  to 
introduce  arbitrary  Power,   in  order  to  fubvert 
both  Church  and  State  themfelves,  and  eftablifh 
their  Idol  Presbytery,  and  a  Republican  Form  of 
Government  in  the  room  of  them.    There  was 
a  Confpiracy  indeed,  to  deftroy  both  our  Reli- 
gion and  Government  by    the  Presbyterians,  as 
appeared  a  very  little  afterwards,   and  they  had 
the  Cunning  to  throw  it  upon  the  Papifts,  who 
finding  their  party  every  Day  cut  off  by  falfe 
Witneffes,  artfully  managed  by  that  Incendiary 
Shaftsbury,  endeavoured  to  countermine  his  Pro- 
jects,   by   offering   Rewards   to  the  Witneffes 
hired  to  fwear  againft  them  ;  and  by  endeavour- 
ing to  expofe  the  fcandalous  Lives  of  fome  of 
thofe  rafcally  People,  dubbed  with  the  Charac- 
ter of  the  King's  Witneffes  ;  and  fince  fuch  vile 
Arts  were  ufed  to  get  innocent  Men  condemned, 
furely  the  Perfons  charged  with  fuch  Crimes, 
could  not  be  much  blamed,  efpecially  by  the  Fac- 
tion who  taught  them  the  Way,  for  endeavour- 
ing to  fave  their  Lives  by  the  like  Means ;    as 
others  endeavoured  to  murder  them  under  a  Co- 
lour of  Law. 


Knox  depofed  upon  Oath,  that  both  Osborne  ifij% 
and  Lane  firft  came  to  him,  and  offered  to  fwear  51  Car' ir- 
Sodomy  againft  Oates  ;  and  that  both  Oates  and  ^^^ 
Bedloe  were  in  a  Confpiracy  to  take  away  the 
Life  of  the  Lord  Treafurer  Danby,  which  feems 
much  more  probable;  than  that  Knox  fhould 
frame  fuch  a  Story,  anddefire  them  to  fwear  ir, 
if  the  Characters  of  the  refpective  Parties  be  con- 
fidered  ;  efpecially  as  it  is  evident  that  the,  Wit- 
neffes fometimes  tampered  with  the  Faction, 
and  fometimes  with  the  Lords  in  the  Tower,  %o 
fee  which  they  could  make  the  moft  of;  and 
when  they  found  the  Lords  (particularly  the 
Lord  Treafurer)  not  inclinable  to  anfwer  their 
Expectations,  they  betrayed  the  Inftruments  con- 
cerned in  thefe  kinds  of  Negotiations,  in  order 
to  raife  their  Merit,  and  entitle  themfelves  to 
the  greater  Rewards  from  the  Faction. 

But  further,  it  is  very  certain  that  Oates  had 
been  charged,  and  was  generally  efteemed  guil- 
ty of  many  flagrant  Crimes  {and  efpecially  of  Per^ 
jury  and  Sodomy)  Jong  before  he  became  a  Wit- 
nefs  of  the  Popifh  Plot;  and  no  wonder  if  the 
Noblemen  he  endeavoured  to  deftroy  by  his  Per- 
juries, made  ftrict  Enquiries  into  thefe  Particu- 
lars, ^  in  order  .to  take  off  the  Credibility  of  his 
Teftirnony.  This  was  ho  more  than  Self-pre- 
fervation  prompted  them  to,  and  was  very  far 
from  being  Criminal,  though  it  was  a  very  dif- 
ficult and  dangerous  Task  at  this  Time,  when 
the  People  were  fo  infatuated  as  to  look  upon 
every  Man  to  be  a  Papift  and  a  Traitor  to  the 
Government,  who  offered  to  enquire  Into  the 
Characters  of  thofe  infamous  Wretches.  Knox, 
no  doubt,  hoped  to  do  his  Mafter,  the  Earl  of 
Danby,  great  Service  in  difcovering  the  Defigns 
the  Faction  had  againft  him  ;  and  encouraged 
Osborne  and  Lane  in fwearing  their  Depositions  be- 
fore a  Juftice  of  Peace,  though  his  Mafter,  it 
feems,  refufed  to  fupport  him  in  it,  leaft  it 
fhould  caft  an  Afperfion  upon  him,  and  prove 
difadvantageous  to  his  Caufe,  for  he  knew 
Sbaftsburfs  Ars ;  and  that  he  would  either  cor-; 
rupt  or  terrify  them  to  retract  what  they  had 
fwore,  as  he  had  done  by  Dangerfield ;  who  at  firft: 
was  an  Evidence  for  the  Popifh  Lords,  and  after- 
wards made  an  Evidence  againft  them  by  fome 
fuch  Means. 

As  to  Oates's  fcandalous  Life,  there  are  fome 
Men  perhaps  that  will  give  more  Credit  to  Bi- 
fhop  Burnet,  than  any  other  Writer  in  this  Matter,' 
who  fpeaking  of  the  Credibility  of  the  Plot,  in 
the  firft  Volume  of  his  pofthumous  Hiftory, 
fays,  Titus  Oates  was  the  Son  of  an  Anabaptift 
Teacher,  who  conformed  and  went  into  Orders, 
as  his  Son  the  Evidence  alfo  did  :  That  the  Son 
was  an  ignorant  Man,  proud,  ill-natured,  and 
haughty,  and  Complaints  had  been  exhibited 
againft  him,  for  very  indecent  Expreflions  con- 
cerning the  Myfteries  of  Chriftianity  :  That  he 
had  alfo  been  profecuted  for  Perjury  ;  and  being 
Chaplain  to  a  Man  of  War,  was  difmiffed  upon 
Complaint  of  fome  unnatural  Practices  not  to  be 
named:  Being  admitted  afterwards  Chaplain  to 
the  Duke  of  Norfolk,  and  difcovering  an  Incli- 
nation to  Popery,  Hutchinfon,  a  Jefuit  of  that 
Family,  had  the  Honour  of  his  Converfion,  who 
being  very  intimate  with  the  Bifhop,  told  him, 
that  Oates  and  the  Jefuits  were  always  in  iil 
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KJ70.    Terms  ;  and  they  allowing  him  but  Nine-pence 

jiCar.II.a  j)ay4    Hutchinfon   often  relieved  him:   That 

********  the  Jefuits,  wanting  to  get  rid  of  Oates,  fent  him 

beyond  Sea,  which  made  it  unlikely  he  fhould 

be  trufted  with  their  Secrets. 

That  the  Bifhop  talking  with  Dates  about  the 
Plot,  Oates  broke  out  into  a  mighty  Rage  a- 
gainft  the  Jefuits,  faying,  he  would  have  their 
Blood;  and  it  being  demanded  of  him,  what  it 
was  prevailed  on  him  to  change  his  Religion 
and  turn  Papift,  Oates  flood  up,  and  laying  his 
Hand  upon  his  Breaft,  faid,  God  and  his  holy 
Angels  knew  he  never  changed,  but  went  amongft 
them  on  purpofe  to  betray  them  ;  which  gave  the 
Bifhop  fuch  a  Character  of  the  Man,  that  he  ne- 
ver afterwards  had  any  Regard  to  what  he  faid  or 
fwore. 

As  to  Bedloe,  the  Bifhop  fays,  at  his  firfl  Ex- 
amination before  the  Secretary  of  State  in  his 
Majefty's  Prefence,    he  declared  he  knew  no- 


thing of  the  Plot  -,  but  being  examined  at  the  Bar     1679- 
of  the  Houfe  of  Lords  the  next  Day,    he  pre-  3lCar-IL 
tended,  of  his  own  Knowledge,  to  make  a  full  '>^^**0^- 
Difcovery  of  the  Plot,  and  to  confirm  Oates's 
Teftimony,    which   convinced   the  King,    that 
fome  body  had  practifed  upon  him  fince  his  Ex- 
amination before  the  Secretary,  and  inftrudted 
him  what  to  fay:   The  Bifhop  adds,  that  Bedloe 
had  led  a  very  vicious  Life,  and  gone  by  falfe 
Names,  whereby  he  had  cheated  feveral  People  •„ 
that  he  had  alfo  perfonated  a  Man  of  Quality 
in  France  and  Spain,  where  he  lived  by  Cheat- 
ing ;  fo  that  he  could  not  think  he  made  this 
Difcovery  out  of  Confcience,  ashegave  out. 

On  the  other  Hand,  I  do  not  find  any  thing 
objected  to  the  Character  of  Knox  before  this 
Trial ;  and  a]l  that  he  feems  to  be  convicted  of 
here,  was  an  honeft  Zeal  to  ferve  his  Maftef, 
and  the  reft  of  the  Lords  that  were  falfely  ac- 
cufed. 


*#'•„  The  Trials  of  Lionel  Anderson,  William  Rus-  ^Tt 

[Car.  11.  •  r  31  Car.  II, 

sel?  Charles  Paris,  Henry  Starkey,  James  Cor-^v^j 
ker,  William  Marshal,  and  Alexander  Lumsden, 
Popilh  Priefts,  at  the  Old-Baity,  London,  on  the  17  th  of 
January,  1679.  31  Car.  II. 
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trials  of 
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ffoCbarge.  f  |  ^  H  E  Indictment  charges  them  with  High- 
J^    Treafon,    in  remaining  in  England  after 
having  taken  Popifh  Orders,    contrary  to  the 
Statute  of  27  Eliz. 

To  which  they  all  pleaded  Not  Guilty,  except 
Corker  and  Marfhal,  who  objected,  that  they 
ought  not  to  be  arraigned  for  High-Treaion 
again,  becaufe  they  had  already  been  tried  for 
High-Treafon  and  acquitted  ;  but  the  Court 
told  them,  the  former  Trial  was  for  being  in  a 
Plot  againft  the  King  and  Government  •,  and 
this  Indictment  was,  for  remaining  in  England 
after  they  had  accepted  Popifh  Orders  ;  where- 1 
upon  they  pleaded  Not  Guilty,  as  the  reft  had: 
done. 

The  Prifoners  making  no  Challenges  to  the : 

Jurors,,  the  firft  twelve  in  the  Panel  were  fworn. 

Anderfon      Then   Mr.  Anderfon  faid,  as  to  the  Crime  of 

falP  he    rema'ning  m  England,  with  which  he  was  charg- 

■England,-e^>  he  ftaid  here  by  the  King's  exprefs  Com- 

bythe     *  mand,  and  had  an  Order  for  it  from  the  Coun- 

King's  Or-  cil-Board  :  To  which  the  Court  anfwered,  if  he 

had  fuch  an  Order,  he  muft  apply  himfelf  elfe 

where  j  their  Bufinefs  here  was  to  try  him  on  the 

Statute  on  which  he  was  indicted.  . 

The  King's  Counfel  proceeding  to  open  the 
demVeT'on  Indictment,  obferved,  that  this  Statute, .  on 
tbisSta-  which  the  Prifoners  were  indicted,  had  been 
tutejuithe  made  above  an  hundred  Years  ;  but  that  through  I 
Popjftjpiot,^  Lenity  of  our  Princes,  it  had  lain  dormant' 
revised  on  &&  tn^s  Time  ;  and  that  the  Reafon  of  reviving 
Account  of\%  now,  was  the  Practices  of  the  Popifh  Priefts, 
the  Prac-  to  feduce  the  People,  and  incite  Rebellions  a- 
"p".0^6  gainft  the  Government,  which  firft  gave  Occa- 

gainfltt'e  •  n  t0  tne  ma^cmg  °f  *&  anc^  at  Prefent  made 
Govern-  this  Profecution  necefTary  •  That  it  was  not  pure- 
ment.  N  0,<2. 


ly  for  being  Priefts  they  were  indicted,  but  for 
remaining  in  England  after  they  had  received 
Popilh  Orders,  acknowledging  foreign  Autho- 
rity, and  rejecting  that  of  their  Sovereign. 

The  Witnefles  being  called,  Dangerfield  de-  Danger- 
pofed,    that  being  a  Prifoner  for   Debt  in  the  fie,c1''  '"* 
King's- Bench,  irt  May  or  June  laft^    he   went  to  cref>buE~ 
Confeffion  to  the  Prifoner  Anderfon  ;  and  havin»       wf'^ 
received  Abfolution  from  him,    Anderfon  fent 
him  to  another  Prieft  that  was  faying  Mafs,  to 
receive  the  Sacrament,;    after  which  he  returned 
to  Anderfon  again,    who  gave  him  a  Toleration 
to  go  and  be  drunk  with  One  Stroud':    For  the 
Deponent  was  employed  by  the  Catholicks  to 
endeavour  to  bring  over  Stroud  to  be  a  Witnefs 
for  the  Lords  in  the  Tower,  and  to  invalidate 
Bcdtoe's  Teftimony  \  and  the  Deponent  demand- 
ing of  Anderfon ,  if  he  might  lawfully  get  drunk 
j uft  after  receiving  the  Sacrament?  Anderfon  re- 
plied  Yes ;  he  gave  him  Authority  to  do  fo,  it 
being  for  the  good  of  the  Caufe. 

Anderfon  thereupon  faid,  here  I  am  upon  my 
Life  and  Death,  and  I  wifh  that  all  the  Punifrn 
ments  of  Hell  and  Damnation  may  come  upon 
me,  if  ever  I  opened  my  Mouth  to  th;s  Rogue 
about  any  fuch  Bufinefs. 

The  Court  told  him,    they  muft  not  fuffer  Anderfon 
fuch  Language  5   to  which  Anderfon  replied,    if  obje?fs,that 
Dangerfield  and   he   were   fo   well   acquainted^  he j?,.*" a 
fome  body  muft  have  feen  them  talk  together  %^Ui 
one  time  or  other  j  and  if  he  could  produce  one 
Perfon  that  would  teftify  he  ever  faw  him  fpeak 
to  this  Witnefs,  he  would  be  hanged,  and  fay  no 
more:  That  Witnefles  ought  to  be  creditable 
People  ;  and  this  Man  had  been  pilloried  twice, 
broke  Prifon  once,  and  committed  many  heinous 
£  C  Offences  •» 
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1679-    Offences;  and  that  his  Teftimony  againft  Co- 
3 iCar.  II.  \ont\  Manfel,  whofe  Blood  that  Villain  defigned 
'w/^v^*,,  to  have  fhed,  was  not  admitted,  upon  that  Ac- 
count, 

But  the  Court  told  Anderfon  this  would  not 
avail  him,  unlefs  he  could  produce  the  Record 
of  his   Conviction :    Then  Titus  Oates  was  pro- 
duced as  a  Witnefs,  who  depofed,  that  Anderfon 
was  a  Prieft,  and  he  had  heard  him  fay  Mafs. 
His  fur-         Whereupon   the    Prifoner  acknowledged  he 
therDe-     had  faid  Mafs,  but  faid  that  was  no  Proof  of  his 
fence.        being  a  Prieft ;  and  that  the  Law  made  a  Diffe- 
rence, and  only  fet  a  pecuniary  Penalty  of  .200 
Marks,    and  a  Year's  Imprifonment  upon  one 
that  faid  Mafs  •,  and  there  was  no  Proof  of  his 
receiving  Orders  from  the  See  of  Rome. 

The  Chief  Juftice  replied,  if  this  Statute  could 
never  have  any  Effect,  or  a  Prieft  be  convicted 
on  it,  unlefs  they  could  produce  Witneffes  that 
faw  him  take  Orders,  then  indeed  he  might 
avoid  the  Statute:  But  when  it  was  plainly 
proved,  that  he  had  done  thofe  Acts  which 
none  but  Priefts  were  allowed  to  do,  it  muft 
convince  all  the  World  that  this  Iffue,  whether 
he  was  a  Prieft  or  nqt,  was  well  proved. 

Anderfon  demanded,  if  they  could  prove  him 
to  be  an  Englifhman  ?  Oates  anfwered,  he  had 
heard  the  Prifoner  fay  he  was  an  Englifhman,  and 
the  Son  of  an  Englifh  Gentleman.  And  Bedloe 
appeared,  and  depofed,  that  he  was  a  Prieft,  and 
an  Englifhman,  Son  of  Mr.  Anderfon,  a  Gentle- 
man of  two  or  three  hundred  Pounds  per  An- 
num in  Oxford/hire ;  he  knew  his  Father  very 
Bedloe  well :  Anderfon  replied,  was  I  guilty  of  being 
proved  per-  acquainted  with  fo  great  a  Rogue  as  this  Fel- 
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Court. 
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low,  I  would  have  been  my  own  Executioner, 
and  not  have  expected  my  Sentence  here :  My 
Father  has  the  Honour  to  be  well  known  to  my 
Lord  Chief  Baron,  who  knows  this  to  be  falfe. 
Whereupon  the  Lord  Chief  Baron  faid,  Mr. 
Anderfon  was  the  Son  of  a  Gentleman  of  Quali- 
ty in  Lincoln/hire. 

:  And  yet,  fays  Anderfon,  this  Rogue  can  fay 
this  upon  Oath  ;  but  indeed  his  whole  Life  has 
been  full  of  fuch  Miftakes. 

Prance  then  depofed,  he  had  heard  the  Pri- 
foner lay  Mafs  at  Wild-Houfe  feveral  Times. 

Anderfon  anfwered,  he  could  prove  he  never 
faid  Mafs  at  Wild-Houfe ;  for  fome  of  thofe  Fa- 
thers would  have  had  him  excommunicated,  for 
writing  for  the  King's  Temporal  Jurifdiction 
over  all  his  Subjects,  independant  of  the  Pope, 
as  appeared  by  a  Letter  from  theBifhop  of  Lon- 
don on  his  Behalf.  He  was  known,  he  faid,  to 
moft  of  the  dignified  Clergy  in  England,  and 
would  not  deny  his  having  faid  Mafs  ;  but  he  had 
not  faid  Mafs  in  any  Popifh  Chappel  thefe  ten 
Years :  He  would  not  tell  a  Lye  to  fave  his 
Life,  or  to  take  away  the  Life  of  the  greateft 
Villain  upon  Earth ;  no,  not  of  that  Rogue 
{pointing  to  Dangerfeld);  but  I  proteft,  my  Lord 
(faid  he)  there  is  not  one  Word  that  has  been 
fworn  againft  me  true,  unlefs  what  Oates  de- 
B^uyges,,  pofed  concerning  my  faying  Mafs  ;  and  lean 
this  Law  prove  to  your  Lordfhip- by  Authority,  that  it 
7n?i™Kr-™as  the  Opinion  of  all  the  Judges,  about  nine 
rorem.  Years  ago,  delivered  to  the  King  and  Council, 
that  this  Law  was  only  made  in  terror  em. 
?-'The  Court  anfwered,  he  muft'  not  be  permit- 
ted to  talk  thus  i  would  he  arraign  the  Judges  ? 


Twas  true,  the  Statute  had  not  been  rigoroufly     1579. 
put  in  Execution,  till  they  themfelves  gaveOc-  5lC* -ft 
cafion  for  it :  But  now  it  appeared  neceffary  for  (^^rv-' 
the   Prefervation    of  the  King's  Life,    againft 
which  there  were  fuch  Confpiracies, 

Then  Anderfon  defired  three  Things  might  be  Requires 
proved:    Firft,  that  he  was  an  Englifhman  ;  Se-  ft?S Proof 
condly,  that  he  took  Orders  from  Rome;  2Lnd°ftheFa*' 
thirdly,    that  he  did  abide  in  England  contrary 
to  the  Statute  -,  for  this  being  a  Penal  Law,  the 
Facts  ought  to  be  proved  pofitively,    and  the 
Perfon  accufed  was  not  to  be  prefumed  guilty 
from  Circumftances. 

The  Court  anfwered,  The  Firft  he  had  prov- 
ed himfelf,  by  appealing  to  the  Chief  Baron  ;  and 
the  Second,  his  being  a  Prieft,  he  had  acknow- 
ledged. 

Then  Anderfon  defired  that  they  would  ftop  urges  bis 
Proceedings  till  they  knew  the  King's  Pleafure-,  Loyalty. 
for  he  had  given  feveral  Tefti  monies  of  his  Loy- 
alty and  Obedience  to  the  Government :  But  the 
Court  told  him,  the  Jury  muft  now  try  the  Fact, 
and  declared  that  the  Proof  was  abundantly  fuf- 
ficient  to  convict  him. 

Mr.  Corker  being  brought  upon  his  Trial,  Corker** 
Oates,  Bedloe,  and  Trance,  all  depofed,  they  had  ^riaL 
heard  him  fay  Mafs,  and.  perform  other  Parts  of 
his  Function. 

To  which  Corker  only  anfwered,  he  had  not 
faid  Mafs  at  fome  of  the  Places  the  Witneffes 
mentioned. 

Then^Mr.  Marfhal  was. fet  to  the  Bar,  and  Marlhal's 
there  being  but  one  Witnefs  of  his  being  a  Prieft,  %rid. 
Witneffes  were  called,  to  prove  he  acknowledged 
himfelf  a  Prieft  in  Court,  at  his  Trial  for  the  Plot; 
which  the  Court  obferved  was  very  hard,  and 
fuch  Teftimony  as  ought  not  to  have  been  made 
ufe  of. 

Marfhal  infilled  that  Oates's  Teftimony  being 
found  falfe  at  his  former  Trial,  he  ought  not  to 
be  credited  now ;  but  he  was  anfwered,  a  Wit- 
nefs might  fwear  true,  though  the  Jury  did  not 
believe  him. 

Mr.  Ruffel  being  brought  to  the  Bar,   and-Ruflel** 
proved  to  be  a  Prieft  by  three  Witneffes,  did  2W*'. 
not  offer  any  thing  in  his   Defence;  whereupon 
Charles  Paris  was  brought  Upon  his  Trial,  and  Paris'* 
Prance  teftifying  he  had  heard  him  fay  Mafs  ^rial 
two  Years,    or  two  Years  and  a  half  before. 
The  Prifoner  defired  the  Witnefs  might  be  pofi- 
tive  as  to  the  Time,  or  it  would  be  impoffible 
to  difprovehini ;  but  the  Court  anfwered,  a  Man 
could  not  be  pofitive  as  to  the  Time  ;  however, 
he  produced  Witneffes  to  prove  he  was  at  Wind- 
for  about  the  Time  the  Witneffes  fwore  he  was 
in  Town,  and  defired  he  might  give  the  Venetian  ALtt  \ 
Ambaffador's  Letter  in  Evidence,  who  teftified  m  allowed 
he  had  never  officiated   in  his  Family  ;  but  Pa- u  be  given 
ris  was  told  this  was  no  Evidence.  «'»  Evi- 

Then  Mr.  Slarkey  was  brought  to  the  Bar-,  and^77",  . 
Oates  depofed,  that  he  heard  him  fay  Mafs  a-^j/ 
bout  three  Years  before',  confecrate  the  Hoft, 
and  receive  the  Sacrament  in  both  Kinds,  in  a 
Prieft's  Habit  ;  and  Starkey-  demanding  of  this 
Witnefs,  what  a  Prieft's  Habit  was  ?  Oates  an- 
fwered, he  had  a  Thing  about  his  Neck,  and 
a  Surplice,  and  a  Thing  about  his  Arm ;  the  Sur- 
plice was  girt  about  him. 

Starkey   replied,    that  Oates  neither  knew   a 
Prieft's  Habit,  nor  the  Difference  between  Ha- 
bits 
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3<?7p.  bits  and  Ornaments  ;  that  his  Habit  was  a  Caf 
<iCar.II.  fafe  <jown  to  the  Ground,  and  a  Side-Cloak  ; 
^v^  that  his  Ornaments  were  not  a  Surplice,  but  an 
Albe  that  falls  to  the  Ground,  with  other 
Things  befides  :  He  infilled  that  there  was  no 
Proof  of  his  taking  Orders,  and  if  he  was  not 
in  Orders,  it  could  be  no  Mafs ;  for  it  was  the 
Prieft  that  made  the  Mafs,  and  not  the  Mafs 
the  Prieft  ;  and  he  had  known  a  Lay-Man,  a 
Proteftant,  fay  Mafs  about  London,  and  at  laft 
ftole  the  Chalice ;  his  Name  was  Gardener. 

Then  Prance  depofed,  he  had  heard  Star  key 

fay  Mafs  at  feveral  Places,   and  heard  him  fay, 

he  had  faid  Mafs  in  the  late  King's  Army. 

itarkey         Starkey  anfwered,  he  never  did  •,  but  he  ap- 

irgej  bis    peared  for  the  King,   when  he  had  not  above 

^™^  five  hundred  Men  in  Appearance  for  him  ;  had 

'  fpent  above  four  thoufand  Pounds  in  the  King's 

Service,  and  loft  a  Leg  by  a  Cannon  Shot ;  and 

when  he  was  banifhed,had  but  three-Half-Crowns 

left  in  the.  World,      i 

The  Court  replied,  whatever  he  had  merited 
by  his  Service,  he  had  beft  apply  to  the  King 
for  Mercy  -,  but  the  Jury  could  take  no  Notice 
of  it.- 

Starkey  faid,  he  was  baniihed  by  the  Ufurp- 
ers  into  France  fourteen  Years,  becaufe  he  re- 
filled to  take  the  Engagement  never  to  bear 
Arms  for  the  King  •,  and  he  had  difcovered  a 
Plot  againft  the  King's  Life. 

The  Court  anfwered,  they  were  only  to  try 
whether  he  was  a  Prieft  or  not ;  and  told  the 
Jury,  there  were  two  WitnefTes  of  it,  and, 
if  they  believed  them,  they  ought  to  find  him 
guilty. 
Lumf-  Alexander  Lumfden  being  brought  upon  his 

ica'sfrial.  Trial,  it  was  proved,  by  three  WitnefTes,    he 
had  exercifed  the  Prieft's  Function  :    To  which 
he  objected,  that  this  was  no  Proof  of  his  being 
a  Prieft ;    but  the  Chief  Baron,    in  his  Direc- 
tions to  the  Jury,  told  them,  there  was  no  Ne- 
cefiky  they  fhould  have  Proof  of  a  Prieft's  Or- 
dination •,  but  if  it  was  proved  he  had  exercifed 
the  Office  of  a  Prieft,  it  was  fufficient  Evidence 
Doubted  if  to  convict  him  ;    but  that  Mr.  Lam/den's  Cafe 
(iiSaat.ute  differed  from  the  reft  :  As  he  was  a  Scotchman, 
him  'being  l^e  C°urt  were  m  Doubt  whether  he  was  within 
a  Scotch-    the  Statute ;  tor  the  Words  being  wit  bin.  the  King's 
man.        Dominions,  they  queftioned  whether  they  extend- 
ed to  a  Native  of  Scotland,  which  was  not  un- 
der the  Dominion  of  the  King  of  England  at  the 
Time  of  making  that  Statute  ;   and  therefore 
they  directed  the  Jury  to  find  a  fpecial  Verdict 
as  to  him. 
Ibtfrftfix     The  Jury,    after  a  fhort  Recefs,   brought  in 
convifted.    the  firft  fix  Prifoners  Gui  lt  y  ;  and  as  to  Lumf- 
den, they  found  that  he  was  a  Prieft,  and  that  he  was 
remaining  in  England,_  as 'the  Indictment  charg- 
ed ;  but  that  he  was  born  at  Aberdeen  in  Scotland, 
and  whether  he  was  guilty  of  High-Treafon,  they 
left  to  the  Determination  of  the  Court. 

All  the  Prifoners  (except  Lumfden)  being 
brought  to  the  Bar  again  to  hear  their  Sentence, 
and  having  nothing  more-  to  offer  againft  pro- 
nouncing Judgment,  than  they  had  already  urged 
at  their  Trials,  the  Recorder  made  a  Speech  on 
i  Iht  R«w-  the  Occafion  ;  wherein  he  obferved,  that  neither 
dersSpeec  the  Law  on  which  they  were  convicted,  nor  the 

Before  ■        .    .    _  .     J  * 

Judgment.  Putting  it  in  Execution  at  this  Time,  were  unrea- 
fonable :  That  the  King  ought  to  be  acknow- 
ledged Supreme  Head  and  Governor  in  his  Do- 
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minions-,  and  fuch  Perfons  as  were  for  transfer-     '679- 
■ing  their  Allegiance  to  a  Foreigner,  and  giving  $iCat- IJ- 
um  a  Power  to  depofc  the  King,  and  difpofe  of  v"^"v'"',,*"/ 
his  Dominions,  as  every  one  did  who  accepted 
Orders  from  the  See  of  Rome,  muft  be  thought 
to  deferve  the  greateft  Punifhment  •,  and  if  Care 
was  nof  taken  of  thofe  who  profeffed  fuch  Prin- 
ciples, and  preached  fuch  Doctrines,  they  fhould 
foon  fee  an  End  of  their  Government  and  Reli- 
gion too  }  and  fince  they  were  now  endeavouring 
to  put  thefe  Doctrines  in  Practice,  there  could 
be  no  Reafon  alledged,    but  as  the  Occafion  of 
making  the  Law  was  revived,  fo  the  Execution  of 
the  Law  fhould  revive  with  it :  After  which  the  Six  ton- 
ufual  Sentence  in  High-Treafon  was  pronounced ;  demnedas 
but  they  were  reprieved  from  Time  to  Tipie,  £7™-' ' 
and  never  executed.  p,kved. 

The  King's  Counfel  feem  to  admit,  that  Remarks 
this  Law,  making  it  High-Treafon  for  an  Eng-  on  Ander- 
UJh  Popifh  Prieft  to  remain  in  the  King's  Domi-  Con'-i<7'i>l/- 
nions,  was  never  put  in  Execution,  till  the  pre- 
tended Popifh  Plot  •,  when  it  was  taken  for 
granted  that  all  fuch  Priefts  were  in  "a  Confpi- 
racy,  with  the  reft  of  the  Papifts,  to  murder  his 
Majefty,  and  to  fubvert  our  Religion  and  Go- 
vernment ;  and  we  find  three  or  four  Popifh 
Priefts  were  actually  executed,  on  the  Borders  of 
Wales,  fome  few  Weeks  before,  on  this  general 
Surmife,  without  any  Proof  of  their  being  in  a 
Plot  againft  the  Government,  though  it  was  not 
thought  fit  to  execute  thefe,  who  were  condemn- 
ed in  the  capital  City  •,  not  only  becaufe  their 
Loyalty  was  confpicuous  to  all  the  World  j  but 
left  the  Catholick  Powers  fhould  be  alarmed  at 
it,  and  retaliate  it  on  the  Proteftant  Clergy  a- 
broad. 

Indeed  the  King  and  the  Adminiftration  were 
always  averfe  to  thefe  rigorous  Proceedings  a- 
gainft  the  Papifts,  purely  for  their  Religion;  but 
were  pufhed  upon  it  by  the  Faction,  that  they 
might  have  a  Handle  to  charge  the  Government 
itfelf,  with  favouring  Popery,  if  they  refuted  to 
let  thefe  fanguinary  Laws,  that  were  made  only  in 
terrorem,  be  put  in  Execution  :    But  when  they 
proceeded  to  accufe  Men  of  the  molt  approved 
Loyalty,    who    had  loft  their  Fortunes  in  the 
Royal  Caufe,    been  plundered,    wounded,   and 
baniihed,  for  adhering  to  the  King  and  Royal 
Family,     it  was  thought  high  Time  to   put  a 
Stop  to  their  Rage ;  and  though   by   their  Cla- 
mours they  prevailed  to  have   thefe  Gentlemen 
brought  upon  their  Trials,  yet,  when  their  Loyalty 
appeared  fo  eminently  in  the  Defence  they  made, 
it  convinced  all  Men  of  Senfe  and  Impartiality, 
that  they  ought  to  have  met  with  betterTreatment: 
It  is  obvious,  that  the  greateft  Reafon  the  Fac- 
tion Were  prejudiced  againft  them  was   their  con- 
fpicuous Loyalty  :  It  was  not  becaufe  they  con- 
fpired  againft  the  King's  Life,but  becaufe  they  had 
contributed  fo  nobly  to  the  Support  of  the  Mo- 
narchy, when  their  rebellious  Fore-fathers  attack- 
ed and  overturned  it,  that  they  would  have  facri- 
ficed  them. 

But  to  carry  our  Reflections  a  little  further  : 
Poflibly  our  Sectaries  and  Republicans  were  the 
only  People  upon  the  Face  of  the  Earth,  that 
ever  were  for  hanging,  drawing,  and  quartering 
all  Priefts  of  a  different  Perfuafion :  Their  Brother 
and  Advocate  Defoe,  indeed,  would  have  fixed 
this  Calumny  upon  the  Church  of  England,  for 
which  he  was  defervedly  punifhed :  But  here  we 
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i<579-  fee  the  Sectaries  themfelves  labouring  to  get  thefe 
3 1 Car.  II.  Laws  pUt  [n  Execution,  and  charging  all  Men 
*tSV>*J  with  being  popifhly  affected,  and  Enemies  to 
the  Conftitution ,  that  Oppofed  their  Fury ; 
though  I  believe  all  Mankind  but  themfelves 
will  admit*  that  the  Roman  Catholicks  are  gene- 
rally better  Friends  to  the  Monarchy  than  Our 
Fanaticks  ',  or  rather,  that  there  is  more  Occa- 
fion  to  guard  againft  the  Plots  of  the  Sectaries 
than  the  Papifts,  fince  the  former  have  appeared 
Enemies  to  the  Conftitution  ever  fince  they  be- 
gan the  Schifm  in  the  Church :    They  once  ac- 


tually deftroyed  both  Church  and  State,  and  ftill    1679- 
appear  malicioufly  bent  to  deftroy  them  again,  JiCarll,' 
whenever  they  can  meet  with  another  favourable  <-»'VNJ 
Juncture  to  effect  their  Defigns :    And,  as  has 
been  already  obferVed,  the  Government  has  ne- 
ver more  Reafon  to  be  upon  its  Guard  againft 
the  Faction,  than  when  they  clamour  loudeft  a- 
gainft  Popery  :  For,  among  the  Sectaries  both 
in  England  and  Scotland,  the  Church  of  England 
has  been  ever  looked  upon  as  a  Popifh  Church, 
and  treated  as  fuch,  when  they  have  had  the  Power 
in  their  Hands. 
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#9.  The  Trial  of  TohnTasBorough,  Gent   and  Anne  ie19. 
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Price,  Spinfter,   for  Subornation  of  Perjury,    at   the 
Kings-Bench    Bar,    the   Third    of    February y     1679. 


ZheCbarge.  r  ■  '  H  E  Indictment  recites,  that  Whitebrcad, 
Jl     Harcourt,  Langhorn,  and  others,  had  been 
convicted  and  attainted  of  High-TrSafon,  in  con- 
fpiring  the  Death  of  the  King,  and  that  Dug- 
dale  was  a  Witnefs  againft  them  :  That  the  De- 
fendants, intending  to  ftifle  the  Difcovery  of  the 
faid  Treafons,  did,  before  the  Trial  of  the  faid 
Harcourt,  fuborn  and  endeavour  to  perfuade  the 
faid  Dugdale  not  to  be  a  Witnefs  at  the  faid 
Trial  ;  and  after  the  Trial,  did  fuborn  and  foli- 
cit  the  faid  Dugdale  to  retract  and  deny  his  Evi- 
dence, and  promifed  him  large  Sums  of  Money 
to  induce  him  fo  to  do  ;  advifed  him  to  with- 
draw himfelf,    and  importuned  him  to  fign  a 
Note,  importing,  That  be  had [worn  faljly  againft 
*£<?  Catholicks,   and  that,    knowing  he  had  many 
powerful  Enemies,  he  had  withdrawn  himfelf  to  a 
Place  of  Safety,  in  order  to  make  a  full  Difco- 
very, &c.     And  to  prevail  on  him  to  fign  the 
faid  Note,  promifed  him  many  great  Rewards. 
The  Witneffes  being  called, 
Dugdale**      Stephen  Dugdale  depofed,  that  the  Defendant, 
Evidence.    Mrs.  Price,  having  been  a  Servant  with  him  in 
the  Lord  Afton's  Family,    when  he  came  up  to 
London  to  be  a  Witnefs  for  the  King,  he   fent 
for  her,  and  they  ufed  to  converfe  much  toge- 
ther •,  and  that,  in  June  laft,  the  sNight  before 
Har court's  Trial,  fhe  would  have  perfuaded  him 
not  to  give  Evidence  againft  Harcourt,  becaufe 
he  was  her  ghoftly  Father  -,   but  the  Deponent 
anfwered,  he  could  not  help  it  -,  and  he  did  not 
fee  her  again  a  pretty  while :  However,  fhe  was 
afterwards  reconciled  to  him,   and  came  to  him 
again  in  September  laft,    telling  him,  Ihe  came 
from  a  great  Perfon,  and  if  he  would  retract  his 
Evidence,  and  go  to  Flanders,  he  fhould  have  a 
thoufand  Pounds  fecured  to  him  in  a  Merchant's 
Hands,  which  he  Ihould  receive  when  he  return- 
ed to  give  Evidence  for  them  ;   telling  him  he 
iriuft  take  the  Plot  off  the  Catholicks,  and  throw 
it  on  the  Proteftants  :    That  the  next  Time  fhe 
came,  he  demanded  of  her  who  was  the  great 
Perfon  Ihe  came  from ;  and  fhe  telling  him  from 
the  Duke  of  2^r&,  theDeponent  immediately  went 
to  the  Lord  Shaftefbury  and  Mr.  Hampden,  and 
acquainted  them  with  it ;  and  that  they  directed 
h  intt  to  go  on  a  little  farther,   and  trepan  her, 


that  they  might  difcover  the  whole  Defign  ;  and 
accordingly  he  gave  her  Encouragement,  and 
got  Dr.  Chamberlain  and  his  Clerk  concealed  in  a 
Place  where  they  might  hear  his  Difcourfe  with 
Mrs.  Price  ;  after  which  he  afked  Mrs.  Price, 
who  firft  propofed  this  Matter  ?  and  fhe  anfwer^ 
ed,  fhe  did. 

That  Tasborough,  the  other  Defendant,  came 
firft  to  the  Deponent  in  Otlober  laft,  and  faid, 
Mrs.  Price  acquainted  him  he  would  come  over 
to  them,  and  he  gave  Tasborough  Encouragement 
to  believe  fo ;  whereupon  Tasborough  faid,  he 
was  come  from  the  Duke,  to  confirm  what 
Mrs.  Price  had  promifed,  and  it  fhould  certain- 
ly be  made  good,  and  he  fhould  have  the  Duke's 
Protection :  That,  if  he  did  come  over  to  them, 
it  would  be  a  very  charitable  Act,  and  like  a 
Chriftian  •,  and  if  he  had  done  amifs,  he  might 
have  a  Pardon  for  it :  That  they  produced  the 
Note  mentioned  in  the  Indictment,  for  him  to> 
fign  ;  and  Tasborough  faid,  it  was  nothing  but 
what  he  might  lawfully  do;  and,-  upon  the 
Deponent's  Importunity,  Mrs.  Price  left  the  Note 
with  him,  and  he  gave  it  to  Dr.  Chamberlain  to 
copy. 

That  he  afterwards  met  Mr.  Tasborough  and 
Mrs.  Price  at  the  Six  Cannes  in  Holboum,  and 
they  told  him,  it  was  the  laft  Time  they  would 
meet  him,  if  he  did  not  then  fign  the  Note  ; 
that  his  Refufal  would  be  much  to  his  Prejudice, 
and  they  fhould  not  be  able  to  do  any  Thing 
for  him,  unlefs  he  .figned  it  before  the  Duke 
went  to  Scotland:  And  that,  once  before  this* 
Mrs.  Price  pretended  to  go  to  Windfor  about  the 
Bufinefs,  and  get  his  Pardon,  telling  him  the 
Duke  would  protect  him :  That  Tasborough  direct- 
ed him  alfo  to  apply  to  the  Spanifh  Ambaffador, 
and  he  would  write  Letters  to  Flanders  in  Behalf 
of  the  Deponent ;  but  he  could  never  find  the 
Duke  countenanced  the  Matter,  or  knew  of  it, 
though  they  ufed  his  Name.  He  depofed  far- 
ther, that  they  told  him,  before  the  Duke  would 
believe  him  real,  he  muft  fubferibe  to  the  Note: 
That  the  thoufand  Pounds  were  prepared  for 
him  •  he  fhould  go  to  Flanders,  and  be  main- 
tained and  protected  there  •,  and  objecting  his 
Fears  of  the  Inquifition,  if  he  went  to  Flanders, 
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KJ79.      Mrs.  Price  aiked  him,  if  he  could  not  be  con- 
3^GarTI.  tent  t0  be  in  a  Proteflant  Earl's  Houfe,  and  not 
go  beyond  Sea. 

That  difcourfirig  once  with  Tasborough  about 
Sir  George  Wakeinatfs  Trial,  he  obferved  what 
a  Progrefs,  had  been  made,  by  acquitting  Sir 
George  :  The  Proteftants  themfelves  were  now  at 
a  Stand,  he  faid,  Whether  there  was  a  Plot  or 
not ;  adding,  if  you  come  over  to  us,  it 
will  overthrow  all  ;  as  for  Oates,  Bedloe,  and 
Prance,  they  mould  foon  do  their  Bufinefs. 

Then  a  Ccjpy  of  the  Note  mentioned  in  the 
Indictment  was  produced,  and  proved  to  be  a 
true  Copy. 

Wright'*       — Wright,   being  fworn,   depofed,  that 

Evidence,  j^  heard  Mrs.  Price  defire  Dugdale  to  be  kind  to 
Father  Har court ;  and  another  Time  he  heard 
her  fay,  fhe  had  been  to  vifit  Harcourt,  who 
took  her  in  his  Arms,  and  faid,  do  not  cry  for 
me,  I  die  in  a  good  Caufe  ;  and  fhe  added,  if 
the  King  commanded  her  to  be  burnt  at  a  Stake, 
fhe  would  fubmit  to  it,  and  fo  would  the  whole 
Party  •,  whereupon  Dugdale  faid,  while  you  ufe 
thefe  kind  Expreflions,  you  would  cut  off  his 
Head  ;  and  Mrs.  Price  replied,  you  are  a  Rogue, 
I  am  fatisfied ;  and  often  faid,  there  were  not 
four  greater  Rogues  on  this  Side  Hell  than 
the  King's  Evidence,  (Oates,  Bedloe,  Prance, 
and  Dugdale.) 

The  Chief  Juflice  obferving,  it  was  flrange 
fhe  fhould  tamper  with  him  after  fhe  had  called 
him  Rogue,  the  King's  Counfel  anfwered, 
who  fhould  fhe  tamper  with,  but  one  fhe  thought 
a  Rogue  ? 
Crofs'j  Crofs,  the  Vintner,  depofed,  That  Mrs.  Price 

Evidence.  came  0ften  tQ  ^[s  Houfe,  in  June  and  July  laft, 
and  ufed  to  fend  for  Dugdale  ;  and  he  heard  them 
difcourfe  concerning  Harcourt,  but  did  not  know 
what  it  tended  to.  . 
Chamber-  Then  Chamberlain  and  Cleave  his  Clerk  were 
km'j  £«- fworn,  who  lay  concealed  in  DugdaWs  Chamber 
while  he  converfed  with  Mrs.  Price,  and  depof- 
ed, that  they  heard  her  tell  Dugdale,  the  Spanijlo 
AmbafTador  was  unwilling  to  treat  with  him, 
becaufe  his  Interpreter  was  out  of  Town,  and  it 
would  be  dangerous  to  trufl  another  ;  but  that 
the  Duke  of  Fork  would  protect  him,  and  par- 
don him,  and  give  him  a  thoufand  Pounds  to 
maintain  him  ;  and  Dugdale  faid,  you  know, 
"Mrs..  Price,  that  I  did  not  begin  this  Intrigue, 
but  you  propofed  it  to  me  •,  and  fhe  owned  fhe 
propofed  it. 
Clerk  of  the  Sir  Robert  Southwell,  Clerk  of  the  Council, 
G«»a/i  being  fworn,  depofed,  that  Mrs.  Price  was  ex- 
amined before  the  Council  the  23d  of  Otlober, 
and  it  being  demanded  who  framed  the  above- 
faid  Paper,  fhe  anfwered,  fhe  indicted  it  herfelf, 
and  one  Mrs.  Man  wrote  it  out  for  her  :  And 
that  Mr.  Tasborough  being  examined  alfo,  ac- 
knowledged he  told  Dugdale,  that  unlefs  he  fign- 
ed  it,  he  could  procure  him  no  Favour  ;  for  that 
was  to  be  the  Foundation,  to  teflify  that  he  was 
a  Man  of  that  Sorrow  he  had  expreffed  himfelf 
to  Mrs.  Price. 
Atn.  Then  Mr.  Sanders,   Counfel  for  Mrs.  Price, 

Price's     entered  upon  her  Defence,  and  faid,  It  was  true 

hefcZlfll  Mr-  Du£dale  and  Mrs-  Price  were  Fellow-Ser- 
vants in  the  Lord  Afton's  Family,  and  Dugdale 
had  prom  i  fed  her  Marriage,  though  he  thought 
fit  afterwards  to  defert  her  :  That  upon  his  com- 
ing to  London,  he  renewed  his  Courtfhip ;  and  it 
No.  12. 


was  not  unlikely,  as  fhe  was  a  Papifl,  fhe  might    i679> 
folicit  a  Man  fhe  had  an  Interefl  in  for  her  Par-  32Carir- 
ty  ;  but  it  was  probable,  the  Story  of  fuborning  ^rv"v 
him  was  framed  by  Dugdale  himfelf,  which  was 
bafely  done  by  one  with  whom  he  had  contracted 
Marriage. 

The  Chief  juflice  faid,  It  Was  much  they 
fhould  be  contracted,  when  fhe  told  him  he  was 
a  great  Rogue, 

Mr.  Sanders  anfwered,  He  defired  it  might 
be  obferved,  that  it  was  after  fhe  had  told  him 
he  was  a  Rogue  that  he  pretended  fhe  had  fuborn- 
ed  him. 

Mr.  Juflice  Pemberton  replied,  And  there- 
fore fhe  thought  him  fitter  for  her  Purpofe, 

To  which  Mr.  Sanders  anfwered,  If  fhe  had  an 
Intent  to  fuborn  him,  fhe  would  not  have  called 
him  Rogue  to  his  Face  ;  that  was  not  the  Way  to 
infinuate  herfelf. 

Then  Sir  John  Nicholas  depofed,  that  Dugdale  The  PrifbA 
acknowledged  before  the  Council,  he  had  made  »«*•*'  Wi*\ 
fome  Propofals  of  Marriage  to  Mrs.  Price,  but  w8"' 
faid  there  was  no  Contract. 

Other  WitnefTes  depofed,  that  Dugdale  court- 
ed and  kept  Company  with  Mrs.  Price  after  he 
came  up  to  Town  :  Upon  which  her  Counfel 
obferved,  that  fhe  kept  him  Company  on  that 
Account,  and  not  with  an  Intent  to  fuborn  him 
to  retract  his  Evidence.  TO  which  the  Court 
replied,  Why  did  you  write  that  Note  then? 

Mr.   Pollexfen,  Counfel   for  Mr,  Tasborough,  Tasbo- 
faid,  that,  notwithstanding  any  Evidence  that  had  rough'/ 
been  given,  his  Client  might  be  very  innocent ;  Defence  fy 
for  it  appeared  Mrs.  Price  told  him,  that  Dug-  h"Cotinfel- 
dale  was  forry  for  what  he  had  fworn,  and  would 
retract  his  Evidence  ;  and  Dugdale  himfelf  faid, 
he  feemed  to  comply,  and  treated  as  if  he  was 
yielding. 

Mr.  Juflice  Pemberton  thereupon  obferved, 
that  Tasborough  faid,  Mrs,  Price  acquainted  him 
with  the  Propofal  fhe  had  made  of  a  thoufand 
Pounds,  and  he  was  the  Man  that  was  to  con- 
firm the  Promifes  fhe1  had  made. 

The  Chief  Juflice  alfo  obferved,  That  Tasbo- 
rough told  Dugdale,  if  he  would  retract  his  Evi- 
dence, according  to  the  Note  that  was  produced, 
he  fhould  have  a  thoufand  Pounds  for  his  Pains .: 
And  it  was  obferved,  that  Tasborough  ufed  the 
Duke  of  Fork's  Name,  and  faid  he  had  Autho- 
rity fr,om  him  to  propofe  thofe  Things,  which 
was  a  Wrong  done  to  fo  great  a  Prince. 

The  Counfel  replied, that  zsDugdale  apprehend- 
ed he  fhould  make  himfelf  a  great  many  Ene- 
mies, and  might  want  a  Subfiflence  if  he  com- 
plied with  them,  Tasborough  might  fay,  very  in- 
nocently, he  fhould  be  protected,  and  have  a 
Provifion  made  for  him,  if  he  deferved  it: 
There  was  a  great  deal  of  Difference,  between 
offering  a  Man  Money  to  fwear  aFalfhood,  and 
retract  the  Truth,  and  offering  him  Money 
to  bring  Truth  to  Light,  and  retract  a  Falf- 
hood  •,  and  it  was  lawful  to  promife  a  Witnefs 
Protection  and  Affiflance. 

The  Chief  Juflice  faid,  A  thoufand  Pounds 
Reward  was  too  great  a  Temptation  :  They  did 
not  live  in  fo  virtuous  an  Age,  but  a  Man  rri\a\\x. 
be  tempted,  by  fuch  a  Promife,  to  retract  his 
Evidence,  though  it  was  true:  By  this  they 
would  let  in  all  manner  of  Temptations  to 
WitnefTes  j  they  fhould  never  know  where  they 
were, 
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i<?79  Mr.  Thompfon,  Counfel  for  Mr.  Tasborougb, 
S^vrx!i  urSed>  t^lat  ^e  was  a  Gentleman  of  a  fair  Cha- 
^^^  rafter,  and  not  likely  to  be  concerned  in  fuch 
an  Affair  as  Dugdale  would  reprefent  this  to  be, 
(namely,  the  fuborning  him  to  retract  his  Evi- 
dence, without  any  Regard  whether  it  was  true 
or  falfe  ; )  and  that  Mr.  Tasborougb  had  applied 
himfelfto  the  Lord  Privy  Seal,  upon  Mrs.  Price's 
giving  him  this  Information,  that  Mr.  Dugdale 
might  receive  fuch  Encouragement  as  was  fitting 
in  this  Matter. 

Then  Mrs.  Price,  having  obtained  Leave  to 
fpeak  for  herfelf,  faid,   that  Dugdale  importuned 
her  to  go  to  the  Duke  of  Tork,  and  promifed  to 
pay  her  Coach-Hire  •,  for  the  Truth  of  which  fhe 
appealed  to  Dugdale  himfelf ;  but  was  told  by  Mr. 
Juftice  Pemberton,  fhe  muft  not  interrogate  him. 
Mrs.  Price  then  averred,  that  Dugdale  himfelf 
folicited  her  to  draw  the  Note  mentioned  in  the 
Indictment ;  and  appealed  to  Dugdale,  if  he  did 
not  acknowledge  to  her,  that  he  was  perjured  : 
Whereupon  the  Court  told  her,   fhe  was  an  im- 
pudent Woman,  fhe  muft  have  her  Mouth  flop- 
ped, and  would  not  fuffer  her  to  fay  any  more. 
And  Mr.  Juftice  Jones  proceeding  to  fum  up 
the  Evidence,    obferved  to  the  Jury,    that  the 
Familiarity   which   had   been   proved  between 
Dugdale  and  Mrs.  Price,    was  rather  an  Argu- 
ment of  her  tampering  with  him,  than   the  con- 
trary ;  for   it   was  not  ufual   to   attempt   fuch 
Things  with  Strangers;    and  he  thought  both 
Parts  of  the  Indictment  well  proved  as  to  her, 
as  well  the  perfuading  Dugdale  not  to  give  Evi- 
dence againft  Harcourt,  as  the  fuborning  him  to 
retract  his  Evidence  afterwards :    'Tasborougb  in- 
deed was  not  concerned  in  the  firft  Part,  but  in 
the  fuborning  Dugdale  to  retract  his  Evidence,  he 
■was  equally  guilty  ;  for  he  did  not,  as  had  been 
fuggefted,   charge  Dugdale  with  giving  a  falfe 
Evidence  againft  his "  Confcience,   but  only  ad- 
vifed  him  to  keep  out  of  the  Way,  and  retract 
his   Evidence  againft   the    Catholicks,   and  he 
fhould  have  a  thoufand  Pounds,  a  Pardon,  and 
Protection ;  and  though  it  might  be  a  very  good 
Thing,  to  advife  one  who  had  done  an  Injury 
to  Repentance  and  Recantation,  yet  the  offering 
him  a  Reward  of  a  thoufand  Pounds  could  never 
be  juftified  :  That  this  was  the  ufual  Way  of  fub- 
orning People ;   no  Man  ever  came  to  another, 
and  defired  him  directly   to   forfwear  himfelf ; 
but  the  telling  him  of  a  thoufand  Pounds  Re- 
ward,  and  how  he  might  ferve  the  Catholick 
Caufe,  were  very  proper  Arguments  in  this  Cafe 
to  prevail  with  him,  and  fuch  as  few  People  in 
his    Circumfiances   would   have    refuted  ;    and 
though  Tasborougb  might  have  the  Character  of 
an  honeft  Man,    it  was  not  to  be  doubted  he 
had  been  taught,  that  in  the  Service  of  the  Ca- 
tholick Caufe,  all  fuch  Practices  would  be  fancti- 
fied. 
Vheyare        After  which  the  Jury  laid  their  Heads  toge- 
conviBed.    ther,  and  found  both  the  Defendants  guilty  with- 
out going  from  the  Bar  ;  and  being  committed 
<Their  Sen-  to  the  Marfhal  of  the  King's-Bench,    Tasborougb 
tence.         was  fined  one  hundred  Pounds,  and  Price  two 

hundred. 
Remarks  It  was  the  Unhappinefs  of  thefe  Times,  that 
ontheVrial  noMan,  charged  with  defigning  to  ftifie  this  pre- 
ef  Tasbo-  tencled  Plot,  and  tampering  with  the  Witneffes, 
rough "^ ^id  malce  a  proper  Defence:  He  durft  not  fo 
'       much  as  fuggeft  that  the  Plot  was  a  Forgery, 


and  tie  Witneffes  perjured,    for  Fear  of  being     1679. 
charged  as  a  Confpirator,    and  drawing  upon  ?zCar.II. 
himfelf  a  Criminal  Profecution.     And  indeed,  K~/~>rsJ 
Shaftesbury,   and  the  Faction,   had  worked  up 
the  People  to  fuch  a  Fury,  that  a  Man  was  in 
Danger  of  being  pulled  in  Pieces, .  that  dared  to 
doubt  of  the  Confpiracy,  or  the  Veracity  of  the 
Witneffes,  or  to  take  any  notice  of  their  infa- 
mous Characters. 

It  feems  to  be  admitted  on  all  Hands,  that  if 
the  Plot  was  a  Forgery,  and  the  Witneffes  per- 
jured, there  was  no  manner  of  Hurt  in  encou- 
raging the  Witneffes  to  retract  their  Evidence, 
and  make  what  Satisfaction  they  could  to  the 
Perfons  they  had  injured  by  their  Teftimonyj 
nay,  this  muft  be  acknowledged  by  all  Man- 
kind to  be  their  Duty,  fince  it  was  done  with  a 
Defign  to  prevent  the  fpilling  innocent  Blood  5 
and  it  is  evident  at  this  Day,  to  a  Demonftra- 
tion,  that  the  Plot  was  in  Reality  a  Sham,  and 
the  Witneffes  notorioufly  perjured  :  Even  5«r- 
net  and  Rapin,  the  celebrated  Advocates  of  the 
Faction,  have,  both  of  them,  been  compelled,  by 
the  Force  of  Truth,  to  confefs  thus  much,  how- 
ever they  may  have  endeavoured,,  in  fome  Part 
of  their  Works,  to  difguife  their  real  Thoughts, 
leaft  they  fhould  incur  the  Difpleafure  of  their 
Party. 

Rapin  feems  very  ready  to  grant,  there  was  no 
Defign  againft;  the  King's  Life  :  On  the  contrary, 
like  a  true  Difciple  of  Shaftesbury's,  he  has  form- 
ed another  Plot,  in  which  he  makes  the  King 
and  the  Duke  of  York  the  principal  Confpirators. 
But  if  it  be  admitted  there  was  no  Plot  againft  the 
King's  Life,  whatever  Defigns  the  King  and 
Duke  might  have  to  fubvert  the  eftablifhed  Re- 
ligion and  Government,  all  thofe  who  were  exe- 
cuted for  the  Plot,  were  certainly  murdered,  un- 
der a  Colour  of  Law ;  for  it  was  a  Confpiracy 
againft  the  King's  Life  they  were  charged  with, 
and  this  is  what  they  were  condemned  for :  Be- 
tides, a  Confpiracy  to  afiift  the  King,  to  bring 
about  an  Alteration  in  the  eftablifhed  Religions 
or  Government,  was  not  Treafon  by  any  Statute 
or  Law  then  in  being,  and  consequently  the 
Witneffes  were  perjured,  and  the  Sufferers  un- 
juftly  put  to  death,  though  fuch  a  Confpiracy, 
as  Shaftesbury,  and  after  him  Rapin,  fuppofes, 
mould  be  admitted. 

But  whoever  forged  the  Plot,  it  is  evident, 
from  the  Narratives  of  Tongue  and  Oates,  that 
the  Original  Defign  was  to  charge  the  Jefuits,  or 
rather  the  Pope,  with  a  Defign  to  murder  both 
the  King  and  Duke,  to  alter  the  very  Frame  of  the 
Government,  ufurp  the  Dominion  of  the  King- 
dom, and  to  govern  it  by  a  Viceroy  or  Lieute- 
nant, as  a  Province  of  the  See  of  Rome :  And 
this  is  ftill  more  apparent  from  the  Commiffions 
both  for  Civil  and  Military  Offices,  which  Oates 
pretended  were  iffued  out  at  Rome,  by  an  Au- 
thority derived  from  the  Pope,  or  the  General 
of  the  Jefuits  ;  and  the  Authority,  he  pretended, 
was  given  them,  by  thofe  Commiffions,  to  de- 
pofe  and  murder  his  Majefty. 

However,  when  Shaftesbury  came  into  the 
Project ,  he  perfectly  new-modelled  their 
Scheme ;  and  inftead  of  fetting  afide  the  King 
and  the  Duke,  he  made  them  to  be  in  a 
Plot  with  the  Papilts,  and  thofe  he  called  Po- 
pifhly  affected,  againft  the  Proteftant  Religion, 
and  the  Liberties  of  the  People,    in  order  to 

incite 
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i<J79-  incite  a  Rebellion  againft  King  Charles  II.  as  the 
32Car.II.  F^ion  had  done  againft  K.  Charles  I.  and  they 
v^>rsJ  had  infallibly  brought  the  Son,  as  well  as  the  Fa- 
ther, to  the  Block,  if  their  Views  had  not  been 
feen  through  before  the  Project  was  ripe:  So 
that  here  was  in  reality  a  Plot  of  the  Faction, 
and  not  of  the  Papifts,  to  deftroy  the  King  and 
Government. 

It  can  never  be  expected  indeed,  that  the  Sec- 
taries, and  their  Adherents,  mould  entirely  give 
up  the  Popifh  Plot,  how  full  foever  the  Proof  of 
the  Forgery  may  be,becaufe  they  muft  then  confefs 
•  theVillainy  of  their  Party  in  forging  it,  and  in  put- 
ting fo  many  innocent  Men  to  death,  by  hiring 
perjuredWitneffes  to  fwear  them  out  of  their  Lives, 
which  muft  render  their  Party  odious  to  al!  Man- 
kind, and  induce  thofe  that  wifh  well  to  the 
Government,  to  be  upon  their  Guard  whenever 
the  Sectaries  exclaim  againft  Popery  ;  a  Stra- 
tagem they  have  formerly  tried  with  fuch  Suc- 
cefs,  that  fwe  find  them  repeating  it  in  almoft 
every  Reign.    But  to  return  to  the  Trial: 

The  Judge,  who  fummed  up  the  Evidence, 
feems  to  labour  with  all  his  Might  to  get  the  De- 
fendants convicted,  infomuch  that  he  fcarce  con- 
fines himfelf  to  Truth  •,  for  he  fays,  Tasborough 
did  not  charge  Dugdale  with  giving  fa!fe  Evi- 
dence, and  therefore  defired  him  to  retract  it ; 
but  would  have  him  retract  it,  right  or  wrong  ; 
whereas  in  the  Note  that  was  drawn  up  for  Dug- 
dale -to  fign,  it  is  exprefly  faid,  that  Dugdale  had 
fworn  falfly.  Then  the  Judge  obferves,  that 
the  offering  of  a  thoufand  Pounds  Reward  could 


never  be  juftified  ;  but  if  it  be  confidered,  that  this     \  679. 
was  offered  only  to  prevent  the  fhedding  inno-  3*Car-ir 
cent  Blood,  and  that  the  Party  offered  as  large-  v-r>s'^>, 
ly  to  get  them  convifted,  when  they  knew  the 
Pnfoners  innocent,    the  offering    a    thoufand 
Pounds  to   get  the  Witnefs  to  retract  his  mur- 
dering Evidence,    might  very    well   be  jufti- 
fied ;  it  would  have  been  in  vain  to  have  offered 
lefs  to  a  Man  of  Mr.  Dugdale's  Honefty,  who 
was  refolved  to  make  the  moft  of  the  Parties 
that  bid  Money  for  his  Evidence. 

It  was,  indeed,  enough  to  confound  all  Ju- 
ftice,  and  render  it  impoflible  almoft  to  diftin- 
guifh  between  Right  and  Wrong,  if  fuch  extra- 
vagant Rewards  were  offered  to  Witneffes  in 
fuch  mean  Circumftances,  as  the  Judge  rightly 
obferved  :  But  the  Faction  led  the  Way,  and 
that  in  a  very  wicked  Caufe  -,  and  furely  it  was 
as  lawful  for  innocent  Men  to  endeavour  to  get 
the  Evidence,  falfly  given  againft  them,  retract- 
ed, as  it  was  for  their  Enemies  to  hire  Witneffes 
to  take  away  their  Lives. 

Nor  can  I  fee  why  Dugdale  fhould  not  have 
been  permitted  to  have  made  fome  Anfwer  to 
Mrs.  Pricey  when  fhe  charged  him  to  his  Face 
in  Court,  and  appealed  to  himfelf,  Whether  he 
did  not  importune  her  to  go  with  him  to  the  Duke 
o/York?  And  whether  he  did  not" acknowledge 
himfelf  -perjured?  If  the  Truth  might  have  been 
brought  to  Light,  by  this  or  any  other  Means, 
it  would  have  given  more  Satisfaction,  than  the 
adhering  rigoroufly  to  Rules  that  have  very  lit- 
tle Reafon  to  fupport  them. 


«79-  The  Trial  of  Bentamin  Harris, 

52Car.II.  _     „.^,  ^     .,    „,         -t-i  -r  -,  t 

Harris'* 

^79.     3 


Bookfdler,    for  a 
Mif demeanor ',  at  Guildhall,  London,  the  5  th  of  February,  I 
1670.     32  Car.  II. 


16:97 

2Car.  II. 


<[he  Charge  fr\  H  E  Defendant,  by   an  Information  ex-! 

fir pubhfi-     I     hibited   by  Mr.  Attorney-General,    was; 

in.gaffci  charged  with  publishing  a  Libel,  entitled,  An 
'  Appeal  from  the  Country  to  the  City  ;  in  which  it 
was  faid,  That  the  greateft  Danger  accruing  to 
the  Kingdom,  upon  the  King's  untimely  Death, 
would  proceed  from  a  Confufion,  and  Want  of 
fome  eminent  and  interefted  Perfon  they  might 
truft,  to  lead  them  up  againft  a  French  and  Po- 
pifh Army  •,  for  which  Purpofe  no  Perfon  was 
fitter  than  the  Duke  of  Monmouth,  as  well  for 
Quality,  Courage,  and  Conduct,  as  for  that  his 
Life  and  Fortune  depended  on  the  fame  Bottom 
as  theirs  .'  He  would  ftand  by  them,  and  there- 
fore they  ought  to  ftand  by  him  ;  and  remember 
the  old  Rule,  He  who  has  the  worft  'Title,  ever 
makes  the  befi  King  •,  and  inftead  of  that  Motto, 
God  and  my  Right,  he  ought  to  take  that  of  God) 
and  my  People. 

\toiE<ui-       Three  Witneffes  proved  the  Defendant's  fel- 

**«•  ling  the  Book  •,  and  a  Fourth  depofed,  that  the 
Defendant  was  efteemed  an  Anabaptift  •,  and! 
that  when  he  was  queftioned  by  the  Company  of 
Stationers,  for  felling  fuch  fcandalous  Books,  he 
anfwered,  he  had  feveral  Thoufands  to  ftand  by 
him.  I 


The  Defendant's  Counfel  admitted  he  fold  the  The  De- 
Book,  but  faid  he  did  not  do  it  maficioufly :  Hz  fence. 
few  the  Book  about  Town,  and  bought  a  Par- 
cel of  them,  hoping  to  get  Money  by  them  m 
his  way  of  Trade  ;  but  had  no  Intention  to  fcart- 
dalize  the  King  or  Government,  and  called  two 
of  his  Neighbours  to  teftify  he  was  a  peaceable 
Man,  and  not  ufed  to  fpeak  difrefpectfully  of 
the  Government. 

The  Chief  Juftice,   in  his  Directions  to  the  TheCharge 
Jury,  faid,  that  the  expofing  this  Libel  to  Sale  °ftheCh)ef 
was  a  great  Offence  ;  that  it  had  been  lately  re-  Ju$ke' 
folved  by  all  the  Judges,  that  thofe  who  printed 
or  fold  fcandalous  Books  or  Pamphlets,  reflect- 
ing on  the  Publick,  or  on  private  Perfons,  fuch 
Books  might  be  feized,  and  the  Offenders  pu- 
nifhed  by  Law ;  and  that  all  Writers  of  News, 
though  not  fcandalous,  feditious,  or  reflecting 
on  the  Government,  if  they  wrote  falfe  News 
were  punifhable :  That  the  Book  in   Queftion 
contained  fuch  bafe  Refleftions  againft  all  forts 
of  Perfons,   he  thought  there  could  not  be  a 
worfe  •,  or  a  worfe  Man  than  the  Defendant,  who 
for  a  trivial  Profit  difturbed  the  Peace  of  his 
Country,  and  would  fet  the  People  together  by 
the  Ears  for  the  Value  of  a  Groat. 

The 


380 


A  CRITICAL  REVIEW  of 


1679.  The  Jury  finding  the  Defendant  Guilty  offel- 
32Car.II.  fag  tjje  ^00k,  the  Chief  Juftice  told  them  they 
j^ITIm-  mu^  finc*  ^m  Guilty,  or  Not  Guilty;  whereupon 
Ja'ed,  and  they  found  him  Guilty  generally,  and  he  was 
fentenced. 


fentenced  to  be  fet  in  the  Pillory,  to  pay  a  Fine   I<J79- 
of  500 1,  and  to  give  Security  for  his  good  Be-  J2Car- *'- 
haviour  for  three  Years.  vyw/ 


3i?r9n.The  Trial  of  Francis  Smith,  BookfeUer,  for  a  Mifde-  ^&9k 
aSp**     meanor,  at  Guildhall,  London,  the  7  th  of  February,  1679.  ^^ 
32  Car.  II. 


VheChargei    A    ^  Information  was  exhibited  againft  the 

forPubjijb-  jf\  Defendant    by     the     Attorney-General, 

ingaLihel,  charging  him,  that  after  the  Trial  of  Sir  George 

Wakeman,  Marfhal,  Rumley,   and  Corker,  and 

their  Acquittal  before  the  Lord  Mayor,  the  Lord 

Chief  Juftice  Scroggs,  6?<\     he  had  publifhed  a 

fcandalous  Libel,  entitled,  Some  Obfervations  on 

the  late  'Trial,  reflecting  on  the  Court,  &c. 

confeffed-        The   Information  having  been  opened,  and 

the  Witnefles  called,  the  Defendant's  Wife  came 


into  Court,  and  faid  her  Husband  was  fick,  or 
he  would  have  come  intoCourt,  and  made  hisSub- 
miflion  in  Perfon  -,  whereupon  his  Council  admit- 
ted the  Record,  and  the  Jury  found  him  Guilty. 
He  afterwards  fubmitted  to  a  fmall  Fine. 

Jane  Curtis,  alfo  being  profecuted  for  pub-  janeCur- 
lifhing  the  fame  Libel,  came  into  Court,  confeffed  thaifocon- 
her  Offence,  and  made  her  Submiffion ;  where-  feffesher 
upon  the  Jury  found  her  Guilty.  offence. 


jiCanii.Thj?  Trial  of  Sir  Thomas  Gascoigne,  Bart,  fox  High-    igjj 
Treajon,  at  the  Kings-Bench  Bar,  the  1 1  th  of  February,  v-rvvi 
1679.     32  Car.  II. 


Gaf- 

coigne 
Zrial. 


<Ihe  Indict- 
ment. 


Some  af- 
fignedto 
ajfift  the 
Prifoner. 


*Ihe  Evi- 
dence of 
Bolron, 
the  Prifo- 
ner's  Ser- 
vant. 


T\  H  E  Indictment  charges,  that  Sir  Thomas 
Gafcoigne,  late  of  Elmet  in  the  County  of 
York,  on  the"  30th  of  May,,  in  the  31ft  Year  of 
his  prefent  Majefty,  at  Elmet  aforefaid,  did  com- 
pafs  and  imagine  the  Death  of  the  King,  and 
the  Subversion  of  the  Eftablifhed  Religion  and 
Government  •,  and  that  the  faid  Sir  Thomas  Gaf- 
coigne, Sir  Miles  Stapleton,  and  other  falfe  Trai- 
tors, did  at  the  Time  and  Place  aforefaid,  af- 
femble  themfelves,  and  refolve  to  put  the  faid 
Treafons  in  Execution,  agreeing  to  contribute 
large  Sums  of  Money  to  feveral  of  his  Majefty's 
Subjects,  to  procure  them  to  kill  him;  and  that 
the  faid  Sir  Thomas  Gafcoigne  did  himfelf  folicit 
Robert  Bolron,  and  promifed  him  for  that  Ser- 
vice 1000/. 

The  Prifoner  being  fourfcore  and  four  Years 
of  Age,  and  very  deaf,  obtained  leave  for  two 
of  his  Friends  to  ftand  by  him  and  aflift  him  at 
his  Trial  •,  but  I  do  not  perceive  there  was  any 
one  but  Mr.  Hobart  an  Attorney,  that  did  him 
any  Service. 

The  Witnefles  being  called,  Bolron,  lately  a 
Servant  to  Sir  Thomas,  depofed,  that  in  1674, 
he  came  to  live  with  Sir  Thomas  as  Steward  to 
his  Coal-works ;  and  that  a  little  before  Eafter, 
1675,  being  in  the  next  Room,  he  heard  Sir 
Thomas  tell  Mr.  Charles  Ingleby,  that  leaft  his 
Eftate  fhould  be  forfeited,  he  was  refolved  to 
make  a  collufive  Conveyance  thereof;  and 
Charles  Ingleby  faid,  he  would  draw  the  Con- 
veyance :  That  the  Defendant  afterwards  went 
with  Sir  Thomas  to  Sir  William  Ingleby's,  and 
faw  him  Receive  1000/.  as  the  Confederation 
Money  (colourably) ;  that  he  heard  the  Deed 
read,  and  was  Witnefs  to  the  Execution  of  it  •, 


and  it  was  a  Conveyance  of  Sir  Thomas's  whole 
Eftate  to  Sir  William  Ingleby  for  feven  Years, 
referving  only  100/.  -per  Annum,  befides  the  Con- 
fideration Money  ;  and  this  he  did  (as  the  De- 
ponent heard  him  tell  Sir  Miles  Stapleton)  to  fe- 
cure  his  Eftate  in  cafe  he  fhould  be  difcovered 
to  be  in  the  Defign  of  killing  the  King  :  That: 
in  the  Year  1676,  he  heard  Sir  Thomas  tell 
Chrifiopher  Metcalfe,  that  he  refolved  to  fen$ 
3000/.  to  the  Jefuits  in  London,  for  carrying  on 
the  Defign  •,  and  Sir  Thomas  mentioned  300/.  for 
Corker,  300/.  for  Har court,  300/.  for  Conwal- 
lis,  alias  Pracid,  and  300/.  to  feveral  other  Per- 
fons ;  and  faid  he  would  return  300  /.  at  a  Time, 
by  Richard  Phifick,  to  prevent  Sufpicion  :  That 
in  1677,  he  heard  Sir  Thomas  fay,  he  had  return- 
ed it  ;  and  that,  were  it  a  thoufand  Times  as 
much,  he  fhould  be  glad  to  fpend  it  in  fo  good 
a  Caufe ;  and  at  other  Times,  he  heard  him  fay, 
it  was  for  killing  the  King :  He  further  depof- 
ed, that  Sir  Thomas  Gafcoigne,  Sir  Miles  Staple- 
ton,  the  Lady  Tempejl,  Thomas  Thwing,  and  fe- 
veral more,  agreed  to  found  a  Nunnery  at  Dole- 
bank,  if  their  Defign  of  killing  the  King  took 
Effect,  and  the  Roman  Catholick  Religion  wass 
eftablifhed  in  England  ;  and  Sir  Thomas  affigned 
90  /.  a  Year  out  of  his  Eftate  towards  endow- 
ing it. 

Bolron  added,  that  on  the  30th  of  May  laft, 
Sir  Thomas  bid  him  go  into  a  Gallery,  and  there 
William  Rufhton,  his  Confeflbr,  came  to  him, 
and  would  have  perfuaded  him  to  kill  the  King, 
telling  him  how  meritorious  an  Act  it  would 
be,  and  that  the  Pope  would  give  the  Kingdom 
to  another  :  That  returning  to  Sir  Thomas  again, 
and  telling  him  what  Difcourfe   he"  had   with 

'  Rufh- 
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i<*79'  Rufloton,  Sir  Thomas  took  him  by  the  Hand, 
J21-""'1  and  laid,  if  the  Deponent  would  engage  in 
w/*^  the  Defign  of  killing  the  King,  he  would  give 
him  1000/.  and  when  he  refuled  to  be  con- 
cerned in  fuch  a  wicked  and  bloody  Deed, 
Sir  Thomas  defired  he  would  keep  his  Dif- 
courle  lecret  ;  but  he  went  immediately  to  a 
Juftice. 

The  Court  demanding  how  foon  he  went  ? 
He  laid  he  went  within  a  Fortnight  to  Mr. 
Tindal,  and  made  Oath  that  Sir  Thomas  of- 
fered him  iooo  /.  to  kill  the  King  :  That  go- 
ing afterwards  to  London,  he  applied  himlelf 
to  Sir  Robert  Clayton,  who  carried  him  to  the 
Lord  Shaftesbury,  and  an  Order  of  Council 
was  made  concerning  him. 

It  being  demanded  of  him  by  the  Court, 
If  he  left  Sir  Thomas  Gafcoigne's  Houle  in  good 
Friendfhip  ?  Bolron  anfwered,  Yes :  He  was 
often  at  his  Houle  afterwards,  and  went  thi- 
ther to  hear  Mais.  It  being  demanded  if  he 
had  any  Eftate  when  he  left  his  Service? 
Bolron  anfwered,  he  rented  15  /.  per  Ann.  of 
Sir  i'homas,  and  had  7  /.  a  Year  of  his  own  ; 
and  added,  that  he  heard  Sir  Thomas  tell  the 
Lady  Tempeft  he  would  fend  150  /.  to  Dole- 
bauk,  in  hopes  the  Blow  would  be  fhortly 
given  ;  and  Cornwallis  wrote  Word  he  had 
received  it,  but  laid  it  was  too  little  to  carry 
on  fb  great  a  Defign  -3  for  this  was  to  arm  the 
poor  Catholicks  when  the  King  was  killed. 

Then  Mr.  Hob  art,  who  was  appointed  to 
afiift  Sir  Thomas,  repeated  Part  of  the  Evi- 
dence to  him  ;  and  Sir  Thomas  anfwered, 
He  acknowledged  he  had  Money  of  Sir  Wil- 
liam Iug'eby,  and  fealed  a  Deed  to  him,  and 
that  he  had  returned  more  than  3000  /.  by 
Phifwick,  who  was  his  Servant,  for  the  Ule  of 
-  his  Sons,  Daughters,  and  other  Relations ; 
but  averred,  that  what  Bolron  had  attefted 
concerning  the  founding  a  Nunnery,  and  the 
Defign  of  killing  the  King,  was  abfblutely 
falfe  :  And  particularly  his  offering  Bolron 
1000  /.  to  be  one  of  the  -Aflaffins :  And  de- 
manding if  ever  he  knew  him  have  200  /.  to- 
gether in  his  Life  ?  Bolron  anfwered,  he  had 
leen  500  /.  together  in  his  Houle,  and  700  /. 
in  Mr.  Phi/wick's  Hands :  That  Sir  Thomas's 
Eftate  was  then  at  leaft  1 200  /.  per  Ann. 
though  he  believed  he  had  fettled  600  /.  per 
Ann.  on  his  Son.  Sir  Thomas  replied,  he 
wifhed  Bolron  would  make  it  good  ;  but  there 
was  not  one  Word  of  Truth  in  his  Evidence: 
After  which 
Mow.  Mowbray,  another  of  Sir  Thomas's  Servants, 

bmv'j  was  fworn,  and  laid  he  would  firft  give  Evidence 
Evidence.  0f  tne  pjot  m  general  (as  the  reft  of  the  Wit- 
neftes  were  taught)  and  depofed,  that  he  came 
to  wait  on  Sir  Thomas  in  his  Chamber  in 
1674,  anc*  continued  with  him  till  76,  during 
which  Time  Adamfon,  Fincham,  Stapleton  and 
Killingbeck,  all  Priefts,  and  the  two  Thwyngs 
ufed  to  vifit  Mr.  R-iJhton  ;  and  the  Deponent, 
being  diligent  in  attending  Sir  Thomas  at  the 
Altar,  was  much  in  his  Favour,  and  permit- 
ted to  be  in  his  Chamber  when  the  Priefts 
were  in  private  with  him,  where  he  often 
heard  them  talk  of  a  Defign  to  advance  the 
Popifh  Religion,  and  that  it  was  like  to  be  ef- 
fected fpeedily,  fince  molt  of  the  confidera- 
ble  Papifts  were  engaged  in  it ;  and  if  fair 
N°  13. 


Means  could  not  do  it,  Force  rhuft  be  ufed  j  l6i9 
for  the  King  had  promifed  the  Jefuits  abroad  32Cai'-*- 
to  eftablifli  their  Religion  when  he  was  re-  v"/~v"v 
ftored,  which  they  delpaired  of  now,  and 
therefore  he  was  adjudged  an  Heretick,  and 
to  be  killed ;  and  Ki/Jhton  had  given  an  Oath 
to  Sir  Thomas,  his  Son  and  Daughter,  to  con- 
ceal it,  and  be  active  in  it :  That  at  another 
Time  Rufhton  produced  a  Lift  with  4  or  500 
Names  fubferibed  to  it,  among  which  was  Sir 
Thomas  Gafcoigne's  ;  the  Title  whereof  was, 
A  Lift  of  them  that  are  engaged  in  the  Defign 
of  killing  the  King,  and  promoting  the  Catho- 
lick  Religion  ;  and  they  faid  the  Pope  had  gi- 
ven a  Commilfion  to  execute  the  Defign,  with 
a  plenary  Indulgence  of  Ten  Thoufand  Years 
to  all  who  Ihould  either  aft,  or  contribute 
thereto ;  befides  other  Gratifications 

That  about  Michaelmas,  1 676,  he  heard  Sir 
Thomas,  his  Son,  the  Lady  Tempeft,  and  Mr. 
RufJoton,  dilcourfing  concerning  killing  the 
King,  and  firing  the  Cities  of  London  and 
Tork  ;  and  Sir  Thomas  then  aflured  Rufhton  he 
would  oblerve  the  Oath  of  Secrecy,  and  con- 
tribute to  the  utmoft  of  his  Power  to  pro- 
mote the  Defign  ;  and  they  unanimoufly  a- 
greed  it  was  a  meritorious  Undertaking,  and 
laid  they  would  venture  their  Lives  and  For- 
tunes in  it :  This  he  heard,  as  he  ftood  without 
the  Door  of  the  Room. 

Mr.  H'bart  having  repeated  this  Evidence  Ihe  Pri/o- 
to  Sir  Thomas,  he  anfwered,  this  Witnels  had  "er's  An- 
got  his  Story  out  of  the  News-Books:  There^^f' 
was  not  a  Word   of  Truth  came  out  of  his 
Mouth  ;  and  demanded  why  he  did  not  dilco- 
ver  this  Matter  fooner  ?  Mowbray  laid,  he  was 
perfaaded  to  continue  a  Papift,  that  he  might 
not  dilcover  it ;  and  after  he  had  taken  the 
Oaths,  and  turned  Proteftant,  they  threatened 
to  take  away  his  Life  3  and  his  Circumftances 
would  not  permit  him  to  come  to  Lmdon. 

Then  Sir  Thomas's  Almanack  was  produ-  Further 
ced  as  Evidence  againft  him,  wherein  was  Evicie"ce- 
mentioned  100  /.  paid  to  Peter  for  Corker, 
which  Sir  Thomas  laid  was  part  of  Mary  Ap- 
pleby's Portion  that  he  returned  to  Corker,  be- 
caule  he  did  not  know  where  Ihe  Jived  in 
Paris. 

Mr.  Attorney  oblerved,  There  was  ano- 
ther Book  which  mentioned  900  /.  paid  to 
Corker :  To  which  Sir  Thomas  anfwered,  he 
had  been  leveral  Years  returning  Money  :  He 
was  obliged  to  pay  100  /  annually  to  Mary 
Appleby,  and  feveral  otber  Sums,  as  the  Rents 
came  in :  They  might  amount  to  2oco  /.  from 
firft  to  laft.  And  the  Money  he  was  charged 
with  applying  to  erect  a  Nunnery,  was  for 
Mr.  Thwyng  and  his  Sifters,  that  lived  next 
Door  to  him. 

A  Letter  was  then  produced,  to  prove  his 
Intention  of  founding  a  Nunnery,  containing 
grateful  Acknowledgments  to  Sir  Thomas  for 
all  charitable  Favours :  Tells  him  his  Niece, 
and  Mrs.  Baftings,  defired  to  fee  him  at  Dole- 
bank,  and  that  the  Writer  had  lent  a  Paper 
fafe  to  Mrs.  Bedingfield,  and  informed  her  of 
Sir  Thomas's  Defign  to  have  the  following 
Provilb  inlerted  in  the  Writing,  ( viz.  That  if 
England  be  converted,  then  the  whole  go  1.  per 
Ann.  to  be  applied  here  in  Yorklhire,  about  crat 
Hcworth),  which  would  be  for  the  Glory  of 
E  e  e  e  e  God  j 
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and  that  the  good  Religions  there  were  would  do  him  an  ill  Turn^  and  foon  after  went    l6' 

to  London  :  That  Bolron  returning  from  Lou-  jiJ^J 
rfo»,  and  having  taken  ud  Si 


i<5;9      God  , 
5^9^\  defirous  to  remove  to  Mr.  Daw  fort's,  becaufe 
the  Houfe  would  not  receive   more  Scholars, 
and  had  other  Inconveniencies. 

Whereupon  the  Chief  Juftice  obferved,  it 
was  pretty  plain  there  was  a  Nunnery  de- 
figned. 

Another  Letter,  written  by  Pracid  the 
Prieft,  was  read,  wherein  it  was  declared,  that 
the  pretended  Oath  of  Allegiance  could  not 
be  taken  ;  and  whoever  gave  Leave,  deceived 
the  People,  and  acted  contrary  to  the  Catho- 
lick  Church. 

Then  Phi/wick  was  fworn,  and  depofed  that 
he  was  Servant  to  Sir  tfhomas  above  fix  Years, 
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and  in  that  Time  had  returned  upwards  of  fix 
thoufaod  Pounds ;  Part  whereof  was  for  Sir 
T'homas,  Part  for  his  Son,  and  Part  for  the 
Lady  lempefl -3  and  it  being  demanded  what 
Eftates  they  had  ?  Phifwick  anfwered,  His  Son 
had  between  4  and  500  /.  per  Ann^  the  Lady 
T'empeft  300/.  and  Sir  Thomas  1600  /.  per 
Annum. 

Sir  T'homas  being  permitted  to  call  his  Wit- 
nefles,  Babington  appeared  and  depofed,  that 
laft  Spring  Sir  Thomas  gave  him  Orders  to 
fue  Bolron  on  two  Bonds :  Whereupon  Bol- 
ron offered  to  convey  a  Houfe  at  Newcaftle  to 
Sir  T'homas,  and  a  Conveyance  was  drawn,  as 
a  collateral  Security  for  the  Money  ;  but  Bol- 
ron refufed  to  execute  it,  unlefs  Sir  Thomas 
would  deliver*  up  the  two  Bonds :  That  the 
Deponent  alfo  received  Orders  to  deliver  De- 
clarations in  Ejectment  to  turn  Bolron  out  of 
his  Farm,  and  telling  Bolron  of  it,  he  faid, 
T'hen,  by  God,  I  will  do  that  "which  I  did  not 
intend  to  do 3  and  Moor,  who  was  bound  for 
Bolron,  told  the  Deponent  that  Bolron  declar- 
ed, if  Sir  T'homas  fued  him,  he  would  inform 
that  he  keptPriefts  in  his  Houfe. 

Moor  alio  depofed,  that  Bolron,  defiringhim 
to  be  bound  with  him  to  Sir  Thomas  Gafcoigne, 
told  him,  he  need  not  fear  any  Trouble  ;  for 
if  Sir  Thomas  fued  him,  he  would  inform  he 
kept  Priefts  -3  and  that  Bolron  not  paying  the 
Money,  the  Deponent  defired  Mr.  Babington 
to  take  out  a  Writ  againft  him  -3  whereupon 
he  abfconded,  and  went  to  London  :  That  the 
Deponent  meeting  him  upon  the  Road,  as  he 
was  returning  to  Torkfbire,  Bolron  faid,  you 
and  I  have  often  difcourfed  of  Sir  Thomas 
Gafcoigne  3  you  may  do  me  Good  :  if  you  do 
not,  pray  do  me  no  Harm  ;  and  the  Depo- 
nent demanding  if  Sir  T'homas  was  in  the  Plot, 
for  he  had  often  told  him  he  was  Innocent, 
Bolron  anfwered,  he  was  then  a  Papift,  and 
equivocated,  and  if  he  had  told  a  thoufand  Lies, 
or  killed  twenty  Proteftants,  their  Priefts 
would  have  forgiven  him  :  And  then  pulled 
out  Ten  Shillings,  and  faid,  It  is  all  the  Mo- 
ney I  ha-ve :  Pray  do  me  no  Harm,for  you  know 
I  have  all  along  denied  it. 

Thompfon  depofed,  that  Bolron  was  Steward 
of  Sir  Thomas  Gafcoigne's  Colliery,  and  Sir 
T'homas  not  liking  his  Accompts  turned  him 
out  j  and  there  being  a  great  deal  of  Money 
due  to  Sir  Thomas,  he  defired  the  Deponent 
to  be  bound  with  him,  and  fo  became  bound 
with  him  to  Sir  T'homas  ;  but  demanding  af- 
terwards how  he  fhould  be  indemnified  ?  Bol- 
ron anfwered,  if  Sir  T'homas  fued   him,    he 


up  Sir  Thomas,  the 
Deponent  asked  him^Whathedefignedtodo? 
and  Bolron  anfwered,  Do  not  fear,  I  am  to 
receive  30/.  on  the  King's  Account ;  but  ano- 
ther bids  me  60  /.  I  know  what  O-ates  and 
Bedloe  had,  and  will  not  bate  a  Farthing. 

Backhoufe,  the  Conftable,  depofed,  That 
on  the  7th  of  July  laft,  he  ferved  a  Warrant 
on  Sir  Thomas,  and  was  ordered  to  bring  the 
Wirneffes  before  the  Juftices ;  and  Mrs.  Bol- 
ron being  then  fick,  faid,  fhe  knew  nothing  a- 
gainft  Sir  Thomas  -3  but  her  Husband  faid  fhe 
muft  go,  or  he  would  have  her  drawn  at  the 


Cart's  Arfe  :  Another  Witnefs  depofed^ 
that  when  Bolnn  told  his  Wife  fhe  muft  go, 
and  fwear  againft  Sir  Thomas,  fhe  cried,  and 
refufed  to  go ;  and  Bolron  threatening  to  tie 
her  to  a  Horfe's  Tail,  fhe  anfwered,  fhe  knew 
nothing  againft  Sir  Thomas  relating  to  his  Ma- 
jefty  or  the  Church. 

Gregfon  depofed,  That  in  A/iguft,  after  Bol- 
ron came  from  London,  the  Deponent  asked 
him,  how  Sir  Thomas  did,  and  how  he  would 
come  off  about  the  Plot  ?  and  he  anfwered, 
Sir  Thomas  might  come  off  well  enough  ,  but 
it  would  coft  him  much  Money.  The  Depo- 
nent then  asked,  how  they  came  to  differ? 
and  he  faid,  that  Rogue  Addifon,  the  Prieft's 
Brother,  was  the  Occafion  of  it,  who  called 
him  to  an  Account,  or  elfe  he  had  not  done 
it ,  and  after  Bolron  had  rode  from  him  a  little 
way,  he  returned  and  faid,  the  King  had  like 
to  have  been  ftabbed  by  one  of  the  Privy- 
Council,  and  now  they  would  fooner  believe 
his  Information. 

Two  Witneffes  depofed,  That  they  over- 
heard Bolron  and  Mowbray  difcourfing  con- 
cerning Sir  Thomas  Gafcoigne;  and  Bolron  faid, 
Sir  T'homas  had  been  fevere  upon  them  both, 
and  now  they  had  a  Way  to  be  revenged  : 
Mowbray  anfwered,  he  thought  Sir  Thomas  an 
honeft  Man  ;  but  if  he  knew  any  Thing  to 
hang  my  Lady  Tempefi,  he  would  difcover  if>; 
and  Bolron  replied,  but  Sir  Th:mas  troubles 
me,  and  if  I  do  not  make  out  fbmething  a- 
gainft  him  (which  muft  be  by  two  Witneffes) 
he  will  ruin  me;  and  Mowbray  demanding 
how  they  fhould  do  it?  Bolron  anfwered,  If 
thou  wilt  come  to  my  Houfe,  I  will  put  thee 
in  a  Way,  and  we  fhall  be  well  rewarded  3  and 
Mowbray  fixed  a  Day  to  go  to  him. 

Hickcringill  depofed,  That  on  the  12th  of 
September  laft,  he  was  at  an  Alehoufe  with 
Mowbray,  and  one  Legat,  and  they  were  con- 
futing together  how  to  difgrace  Sir  Thomas, 
and  take  away  his  Life ;  and  Mowbray  called 
out  the  Deponent,  and  faid  Sir  Thomas  and 
the  Lady  Tmpeft  had  done  all  they  could  to 
difgrace  him,  (he  fuppofed  he  meant  their  gi- 
ving out  he  had  robbed  them,  which  became 
the  Country  Talk)  and  now  he  would  match 
them  :  Now  he  would  requite  them. 

John  fen  depofed,  That  the  firft  Month 
Bolron  came  into  Sir  Thomas's  Service,  he 
loft  3  /.  by  him  ;  for  the  Deponent  ftated  the 
Accompt  :  To  which  Bolron  anfwered,  Sir 
T'homas  forgave  it  him. 

Pebles,  the  Clerk  of  the  Peace  for  the 
County   of  Tork,  depofed,  That  Bolron  was 
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very  bufy  in  charging  People  with  Difaffecti- 
on,  and  had  but  an  indifferent  Character  in 
the  County ;  moft  Men  fpoke  ill  of  him. 

Clow  depofed,  That  he  arretted  Bolron  at 
the  Suit  of  Hickeringill,  and  Bolron  faid  he 
would  make  Sir  Thomas  pay  the  Debt,  or  he 
would  play  him  fuch  a  Trick  as  he  little 
dreamt  of! 

Hobart  depofed,  That  he  knew  of  the  Pay- 
ment of  moft  Part  of  the  Money,  that  had 
been  mentioned  to  be  returned  by  Sir  Tho- 
mas, 1 800  /.  whereof  was  paid  to  Trutnbal, 
upon  a  Purchafe ;  2©o  I.  to  a  Client  of  his, 
and  600  /.  to  Corker  at  Times,  for  the  laft  of 
which  Sums  he  had  Receipts  from  Mrs.  Mary 
Appleby,  to  whom  Sir  Thomas  was  Guardian. 

Then  the  King's  Council  called  Sir  John 
Nicholas,  Clerk  of  the  Council,  who  depo- 
fed, that  Sir  Thomas  faid  before  the  Council, 
Bolron  was  his  Servant,  till  within  this 
Twelve-month  ;  and  for  his  Honefty,  he  had 
nothing  to  fay  to  him,  'till  of  late,  that  he 
had  not  behaved  himfelf  fb  well  in  giving  an 
Information  againft  him. 

Mrs.  Bolrcn  being  called,  depofed,  That 
fhe  was  unwilling  to  go  before  the  Juftice ; 
but  that  her  Husband  nevre  threatned  her,  to 
make  her  accufe  Sir  Thomas. 

Another  Witnefs  depofed,  He  heard  Sir 
Thomas  fay,  he  never  had  a  more  faithful 
Servant  than  Bolron. 

Then  Mr.  Juftice  Jones  fummed  tip  the 
Evidence,  and  directed  the  Jury  to  find  the 
Prifbner  guilty  ;  as  did  Mr.  Juftice  Bolben, 
and  Mr.  Juftice  Pemberton  ,  and  particularly, 
Mr.  Juftice  Dolben  told  the  Jury,  he  obferved 
they  took  Notice  how  improbable  it  was  that 
Sir  Thomas  Gafcoigne  fhould  fue  Bolron  upon 
the  Bonds  that  were  mentioned,  and  take  a 
Courfe  to  turn  him  out  of  his  Farm,  at  a 
Time  when  he  knew  Bolron  was  privy  to  his 
Confpiracy  ;  and  when  Sir  Thomas  himfelf 
had  offered  him  a  Thoufand  Pounds  to  kill 
the  King  :  But  he  faid,  they  muft  give  a  Ver- 
dict according  to  their  Evidence.  And  there 
being  two  Witnefles  who  fwore  pofitively  to 
a  Thing  within  their  own  Knowledge,  fcarce 
any  Improbability  ought  to  weigh  againft 
Evidence:  But  notwithftanding  the  Court  la- 
boured in  this  manner  to  get  Sir  Thomas  con- 


victed, the  Jury,  after  half  an  Hour's  Recefs,    ^79- 
brought  intheirVerdi<5t,that  he  \vasNotGitiltyJzCrirn- 

Thus  we  fee  new  Witnefles  of  the  Plot  ri-^2^* 
fing  up  every  Day  :  If  a  Servant  had  cheated  on  this 
or  robbed  his  Mafter,  he  would  revenge  him-  ^ial. 
felf,  and  endeavour  to  ward  off  a  Profecu- 
tioh,  by  fwearing  his  Mafter  into  a  Plot. 

This  was  an  expeditidus  Way  of  paying 
Debts,  and  getting  a  Protection  againft  the 
Officers  of  Juftice,  which  moft  of  the  Wit- 
nefles of  the  Plot  wanted  ;  but  when  there 
were  fuch  extravagant  Rewards  offered  be- 
fides,  for  Witnefles  to  fupport  the  Credit  of 
the  Plot  j  no  Wonder  we  find  them  multiply  a- 
pace.  The  Chief  Juftice  feems  to  have  been 
fufficiently  convinced  that  the.  Prifbner  was 
Innocent,  and  probably  went  off  the  Bencbj 
that  he  might  not  incur  the  Difpleafure  of  the 
Faction,  by  declaring  his  Opinion  on  fum- 
ming  up  the  Evidence.  The  other  three 
Judges  were  either  ftill  deluded  with  the  Be- 
lief of  a  Plot,  or  biaffed  by  their  Fears  of 
the  fame  Party,  or  they  would  not  have  borne 
fb  hard  on  the  Prifbner,  in  their  Directions  to 
the  Jury  •  particularly  Mr.  Juftice  Dolben,  who 
tells  them  they  ought  to  believe  the  two 
Witnefles,  notwithftanding  the  high  Improba- 
bility of  Sir  Thomas's  giving  Orders  to  fue  a 
Man,  and  turn  him  out  of  his  Farm,  after  he 
had  offered  him  icoo/.  to  kill  the  King. 
Surely  he  ought  to  have  taken  Notice  alfb, 
that  the  Witnefles  were  not  credible  Witnef- 
fes :  That  they  were  moved  by  Revenge,  or 
Avarice,  or  that  they  gave  this  Evidence  to 
fave  themfelves  from  a  Jail  ;  but  in  State  Pro- 
fecutions  it  is  very  rare  to  find  Judges  perfect- 
ly indifferent:  They  are  too  often  moved,  ei- 
ther by  Hopes  or  Fears,  to  fhew  great  Par- 
tiality, and  inftead  of  being  Cdunfel  for  the 
Priioners,  as  they  fometimes  have  declared 
they  ought  to  be,  they  wreft  both  the  Law 
and  the  Evidence  to  his  Deftruction:  And 
where  they  do  this,  with  an  Intent  to  ferve*- 
or  keep  fair  with  a  powerful  Faction,  or  an 
arbitrary  Adminiftration,  they  feem  to  look 
upon  fuch  Motives  as  a  i Efficient  Juftification 
of  their  Conduit  to  Men  ;  but  how  they  will 
be  able  to  anfwer  it  to  the  Righteous  Judge 
of  all  the  Earth,  poffiblv  they  feldom  re« 
fleet. 
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IhtCUrgt  >Tp HE  Indictment  charges  the  Earl  with1 
X  High-Treafbn,  in  confpiring  the  Death 
of  the  King,  and  the  Subverfion  of  the 
eftabiifhed  Religion  and  Government ;  and 
in  order  thereto,  pronrfing  great  Rewards, 
and  paying  divers  Sums  of  Money  to  feveral 
Perfons  unknown,  and  writing  Notes  to  in- 
cite feveral  other  Perfons  to  engage  in  the 
fame  traiterous  Defigns. 

Mr.  Attorney,  in  opening  the  Evidence, 
obferved,  that  the  Lord  Caftlemaine  was  the 
Perfon  who  managed  the  Evidence  for  the 
Prifbners  who  had  been  tried  for  the  Popiih 
Plot,  and  was  always  prefent  at  thofe  Trials, 
and  countenanced  the  Criminals,  and  after- 
wards became  an  Interceflbr  for  them. 

Oates  depofed,  That  he  brought  a  Letter 
from  the  Fathers  in  Spain  to  the  Earl  of 
Caftlemaine,  whereby  they  informed  him,  that 
the  Fathers  there  zealoufly  concurred  with 
the  Fathers  in  England  in  the  Defign,  name- 
ly, <the  Subverficn  of  the  Government,  the 
Alteration  of  Religion,  and  the  Definition  of 
the  King. 

The  Chief  Juftice  demanding,  If  this  was 
expreffedin  the  Letter  ?  Oates  anfwered,  The 
"Word  Dfign  was  ;  under  which  they  ufed 
to  comprehend  all  thofe  Things. 

That  he  did  not  deliver  this  Letter  to  my 
Lord  himfelf,  but  faw  a  Letter  afterwards  at 
Si.  Omers,  wherein  he  acknowledged  the  Re- 
ceipt of  it :  That  he  (the  Deponent)  after- 
wards came  over  from  St.  Omers,  to  the 
Conflilt  at  the  White  Horfe  in  the  Strand,  and 
contented  with  the  reft  of  the  Jefuits  to  the 
King's  Deaih ;  and  that  my  Lord  Caftlemaine, 
being  fbme  few  Days  after  at  Wtld-houfe,  en- 
deavoured to  reconcile  thofe  Fathers  and  the 
Jefuits,  that  they  m.ght  the  better  carry  on 
the  Defign :  That  the  Deponent  did  not 
know  his  Lordfhip  then  ;  but  going  over 
Lincoln's- Inn-Fields  with  Mr.  Langhorne  after- 
wards, and  meeting  his  Lordfhip,  Mr.  Lang- 
horne prefented  the  Deponent  to  him,  and 
they  went  together  to  Mr.  Fenwicke's  Cham- 
ber, where  they  difcourfed  of  the  Confult, 
and  how  unanimous  the  Fathers  were  in  fign- 
ing  it  :  They  talked  alfb  of  laying  afide  the 
King,  and  bringing  in  the  Popiih  Religion  ; 
and  my  Lord  faid,  He  wifhed  them  Succefs, 
and  now  he  fhould  be  revenged  for  the  Injuries 
done  him. 

The  Chief  Juftice  demanded,  If  they  al- 
ways meant  the  Death  of  the  King,  when 
they  mentioned  tfbe  Defign  P 

Oates  anfwered,  It  was  fb  taken  among 
them  (the  Jefuits),  and  fo  received  by  the 
Lord  Caftlemaine. 


The  Chief  Juftice  asked,  How  he  could 
fay  it  was  fb  received  by  his  Lordfhip  ? 

Oates  anfwered,  He  had  often  in  his  Let- 
ters fpoken  of  introducing  the  Popim  Reli- 
gion, and  annexed  it  to  the  Word  Defign. 
Whereupon  the  Chief  Juftice  replied,  Then 
Defign  meant  fomething  elfe  betides  killing 
the  King. 

The  Court  demanded,  When  h°  firft  dis- 
covered the  Lord  Cafti  m  urn  was  concerned 
in  this  Bufineis  ?  Oates  anfwered,  The  laft 
Seffion  of  the  Long  -  Parliament :  That  he 
accufed  him  Trinity-Term  was  Twelvemonth, 
and  he  was  committed  -,  and  when  Danger- 
field  came  in  and  accufed  my  Lord,  he  .  the 
Deponent)  brought  a  Charge  a  fecond  Time 
againft  him. 

Lord  Caftlemaine  obferved,  when  this  Wit- 
nefs  was  before  the  King,  he  fpoke  of  a 
Divorce. 

The  Attorney  General  anfwered,  What  he 
faid  in  another  Place,  was  not  to  be  debated 
now. 

His  Lordfhip  replied,  If  he  proved  him  an 
ill  Man  in  any  Place,  it  was  fit  to  be  men- 
tioned here ;  and  demanded,  If  he  faw  the 
Divorce. 

Oates  faid,  He  would  give  Evidence  of 
that,  if  his  Lordfhip  came  to  be  indicted  for 
his  Priefthood  ;  but  he  did  hear  my  Lord 
fay  at  IVild-houJe,  he  had  been  at  great  Charge 
to  carry  on  that  Bufinefs  of  the  Divorce:  And 
a  Letter  was  found,  in  a  Prieft's  Chamber 
that  was  fearched,  wherein  the  whole  Cafe 
was  ftated  between  him  and  his  Wife  Bar- 
bara ;  and  he  did  tell  the  King,  he  faw  in 
Strangers  Hand  an  Account  of  a  Divorce  be- 
tween my  Lord  Caftlemaine  and  Barbara. 
Dutchefs  of  Cleveland. 

Mr.  Attorney  objected,  That  if  the  Pri- 
fbner  might  ask  Queftions  about  fuch  foreign 
Matters,  any  Man  might  be  catched.  The 
Chief  Juftice  anfwered,  This  was  not  fb  re- 
mote, but  Ufe  might  be  made  of  it.  And 
the  Lord  Caftlemaine  faid,  How  could  a  Man 
be  catched  in  the  Truth  ?  And  demanded 
of  Oates  again,  Whether  he  faw  a  Divorce, 
and  where ;  or  whether  he  faid  fb  ? 

Oates  anfwered,  He  did  not  know  whether 
he  faid  fb  or  not  ;  and  would  have  ftolen  away, 
but  my  Lord  de fired  he  might  flay  in  Court. 

Then  Dangerfield  was  called  as  a  Witnefs,  Danger 
to  whole  Teftimony  his  Lordfhip  objected,  field''£*i 
That  he  had    been   convicted  of  Felony  ;denct- 
broke  Prifbn,  and  been  outlawed  upon  it ; 
that  he  was  alfb  ftigmatized,    had  ftood  in 
the  Pillory,  and  been  burnt  in  the  Hand  ; 
and  defired  his  Counfel  might  be  heard,  as  to 

his 
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16S0.    his  being  a   Witnefs :    Whereupon   Counfel 
32  Car.  II.  was  heard,  and  the  Judges  being  in  Doubt, 
OiUBions  °"e  of  them  went  and  confuked  the  Judges 
madetohuoi  the  Common  Pleas ;    after  whofe    Return 
ieing  a      the  Chief  Juftice  laid,  Mr.  Juftice  Raymond 
P*mfs-   had   put  the   Cafe   to    the   Judges    of    the 
Common  Pleas,    (jviz?)    That    the    Witnefs 
was  convi&ed  of  Felony,   had  been  burnt 
in  the  Hand,  out-lawed  for  Felony,  and  had 
a  General  Pardon  j  and  they  were  of  Opini- 
on, that  a  General  Pardon  would  not  reftore 
him  to  be  a  Witnefs,  after  an  Outlawry  for 
Felony,  becaufe  of  the  Intereft  the  Subject: 
had  in  him ;  but  where  a  Perfbn  was  burnt 
in  the  Hand,  they  looked  upon  it  as  a  more 
general  Difcharge  than  a  Pardon  would  a- 
mount  to  ;   and  that,  if  he  had   been  con- 
victed  of   Felony,    and  not  burnt    in  the 
Hand,   a  Pardon  would  not  have  fet  him 
right,  but  being  convicted  and  burnt  in  the 
Ovtr-ruled  Hand,  they  fuppofed  he  might  be  a  Witnefs. 
Then  Dangerfield  was  fworn,  and  depofed, 
That  about  a  Year  ago,  the  Lady  Powis  ,ent 
him  with  a  Letter  to  the  Lord  Caftlemaine, 
and  his  Lordfhip  lent  an  Anfwer  by  him, 
which  the  Lady  Powis  read  aloud  to  the  De- 
ponent and  Mrs.  Cell.er,  in  wh'ch  were  thefe 
Words :    This   Perfon  I  like  'very  well,  and 
iho'igh  he  be  no  Scholar,  he  will  fierce  to  in- 
fiiUtt  the  Touth*  as  he  floall  be  directed  ,   and 
that  by   he  Touths,  were  meant  the  St,  Omers 
WitnefTes,   whom  his  Lordfhip  ufed  to  in- 
ftrud  ;  and  it  was  a  common  Saying,   when 
any    of   them  were  out  in    their  Parts,   J 
muft  go  to  my  Lord  Caftlemaine  for  my  LeJfon ; 
and  that  his  Lordfhip  went  with  them  to  the 
Trials,  and  complained  of  the  ill  Ufage  fbme 
of  them  received  there  ;  and  that  his  Lord- 
fhip employed  him  to  get  Lane  out  of  the 
Gate-houfe. 

The  Chief  Juftice  demanding,  How  he 
came  into  his  Lordfhip's  Acquaintance  ?  He 
anfwered ,  1  he  firft  Time  was  when  he  went 
with  the  Lady  Powis's  Letter,  and  in  July 
after,  he  went  to  wait  on  him  with  fbme  Let- 
.  ters  of  the  fame  Purport  with  thofe  he  con- 
veyed into  Colonel  Manfefs  Chamber,  to 
promote  the  fham  Plot  ;  for  there  was  a  Pur- 
pofe,  that  Co  many  Letters  fhould  be  con- 
veyed into  the  Houfes  of  feveral  Perfbns  of 
Quality,  called  Presbyterians  (for  that  was 
the  Character  all  Perfons,  who  were  not  for 
promoting  the  Catholick  Intereft,  lay  under) ; 
which  Letters  his  Lordfhip  approved,  and 
ordered  feveral  Copies  to  be  made  of  them, 
faying,  He  would  contribute  to  thofe  who 
were  concerned  in  that  Matter :  That  in 
Augufi  afterwards,  the  Day  after  the  Depo- 
nent had  been  treated  with  by  the  Lords  in 
the  Tower  to  kill  the  King,  he  waited  on  the 
Lord  Caftlemaine,  who,  fending  his  Servant 
out  of  the  Room,  looked  upon  him  with  a 
ftefn  Countenance,  and  demanded,  Why  he 
refufed  the  Bufinefs  for  which  he  was  taken 
out  of  Prifbn ;  and  the  Deponent  anfwering, 
Would  his  Lordfhip  have  him  kill  the  King  ? 
His  Lordfhip  fell  into  fuch  a  Fury,  that  he 
was  forced  rudely  to  leave  the  Room  ;  ad- 
ding, that  he  had  heard  my  Lord  feveral 
Times,  in  familiar  Difcourfe,  call  the  King 
Tyrant. 
No.  13. 


The  Lord  Caftlemaine  then  entered  upon      080 
his  Defence  ;  and  firft  he  produced  a  Witnefs  32Car.IL 
to  prove,  that  Oates  indi&ed  one  Haftiftgs  ^£^,t 
for    Sodomy,    who    was  acquitted.      Then  ftltnrjesf 
Hutcbinfon  the  Prieft,  who  converted  Oates, 
was  called,  who  depofed,  He  was  very  poor 
and  neceffitous.    Several  Students  of  the  Col- 
lege of  St.  Omers,  depofed,  That  he  was  at 
St    Omers  when  he  fwore  he  was  at  London 
at  the  Confult. 

A  great    many  Records   were   produced,  Records 
being  the  Convictions  of  Dangerfield  for  fc- proving 
veral  notorious  Cheats,  fuch  as  gilding  Silver,  P^gei> 
and  palling  it  away  for  Gold,  for  which  he  „mmHi 
had  been  feveral  Times  fet  in  the  Pillory.       Cheat. 

Mrs.  Cellier  depofed,  That  the  Earl  of 
Caftlemaine  was  very  angry  with  her,  for  fend- 
ing fuch  a  Ra  cal  as  D.mgerfield  to  him.  And 
another  Witness  derofed,  that  Dange  field 
fa-d,  His  Lordfhip  was  very  an^ry  with  him, 
for  going  to  the  'tower  in  his  Loidlhip's 
Nan  e,  unknown  to  him. 

Which  the  Chief  Juftice  obferved,  was  be- 
fore the  1  hne  Dangerfield  pretended  he  had 
that  Difcourie  with  his  Lordfhip,  about  kill- 
ing the  King 

The  Lady  Powis  depofed,  That  fhe  never  Danger* 
fent  a  Letter   by  Dangerfield  to  the  Lord fiela''  E' 
Caftlemaine,  ox  any  body  elfe  3  or  read  a  Let-^"*-*. 
ter  in  his  Prefence,  or  was  ever  long  enoughs, 
in  his  Company.     And  Mrs.  Cellier  depofed, 
That  no  Letter  was  read  by  the  Lady  Powis 
in  the  Prefence  of  her  and  Dangerfield. 

Then  Sir  Richard  Barker  was  called  as   a  OtherWit* 
Witnefs  for  the  King,    and  depofed,    That  »#'  fi* 
his  Servants  told  him,  Oates  was  in  Londonihe  Kin^' 
at  IVbitfun-tide  1678,  and  that  he  faw  him 
there  himfelf  the  latter  End  of  June. 

Another  Witnefs  depofed,  That  he  faw 
Dangerfield  at  the  Lord  Caftlemaine' s  in  funey 
July,  or  Augufi  i  but  he  thought  it  was 
July. 

The  Chief  Juftice,  infumming  up  the  Evi-^e  Chief 
dence,  faid,  He  would  have  no  Man  think  Jt>fi<*'* 
him  partial,  where  our  Religion,  the  King's  Z)/refiF"w 


Life  and  the  Government,  were  in  dan 
ger  i  but  he  muft  fay,  there  ought  to  be 
competent  Proofs,  where  Men  where  charged 
with  fuch  Things  •  becaufe  their  Lives,  Ef- 
tates,  and  Honours,  were  at  Stake  :  That  he 
thought  no  great  Matter  had  been  offered  by 
my  Lord  againft  Oates's  Credit  5  but  as  to 
Dangerfield,  they  faw  many  enormous  Crimes 
proved  againft  him,  and  though  the  Law  al- 
lowed him  to  be  a  Witnefs,  yet  it  was  the 
Bufinefs  of  the  Jury  to  weigh  the  Reputation 
of  the  WitnefTes ;  nor  did  he  think  a  Judge 
could  difcharge  his  Confcience,  without  taking 
Notice  of  fuch  Things :  That  had  Dange  field 
been  only  guilty  of  this  Treafbn,  he  fhould 
have  thought  him  a  competent  Witnefs  not- 
withftanding,  for  that  was  Oates's  Cafe  too  ; 
but  when  fb  many  Crimes  of  another  Sort 
had  been  proved  againft  him,  whether  the 
Man  were  on  a  fudden  become  a  Saint, 
when  he  became  an  Evidence,  he  left  to 
them.  They  were  to  take  Notice  alfb,  how 
he  was  contradicted  in  his  Evidence,  by  the 
Lady  Powis  and  Mrs.  Cellier ;  and  that, 
where  two  WitnefTes  were  produced,  both 
fpeaking  materially  to  the  fame  Thing,  and 
F  f  f  f  f  one 
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1     one  was  believed,  and  the  other  not,  then 
S2^1,1'   there  was  in  Truth  but  one  Witnefs,  which 

v"^  was  not  fufncient  to  find  the  Prifbner  guilty. 

cihc  e'er      Mr.  Juftice  Jones  alfo  declared,  That,  it 

M"*;ffas  neceflary,  in  a  Cafe  of  Treafbn,  That 

Opinion"* ^aere Pou^  be  Pwo  Wiinefjls  believed  by  the 

Jury. 

Mr.  Juftice  Raymond  gave  it  as  his  Opini- 
on, That  both  the  WitnefTes  muft  be  believed 
bv  the  Jury. 

Whereupon  the  Jury,  after  a  fhort  Recefs, 
brought  in  their  Verdict,  That  he  was  Not 
gUllt'y. 

At  this  Trial,  the  Eyes  of  the  reft  of  the 
Judges  (as  well  as  of  the  Chief  Juftice)  feem 
to  be  opened  ;  they  appear  to  have  refurried 
their  Reaibn  and  their  Courage,  and  deter- 
mined no  more  to  be  made  the  Tools  of  an 
infolent  Faction,  to  hunt  down  fuch  Gentle- 
men as  they  were  pleafed  to  mark  out  for 
Deftru&ion  :  They  now  very  honeftly  inform 
the  Jury,  that  they  ought  to  take  Notice  of 
the  mfamous  Characters  of  the  WitneffeSj  and 
that,  where  there  were  not  two  WitnefTes  be- 
lieved by  them,  the  Prifbner  ought  to  be  ac- 
quitted :  And  the  Chief  Juftice  very  Juftly 
obferves,  that  a  Judge  could  not  difcharge 
his  Conference,  without  taking  Notice  of 
fuch  Things  to  the  Jury  :  But  how  different 
this  Conduct  was  from  their  Behaviour  at 
Ibme  former    Trials,    is  obvious    to    every 
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common  Reader.    How  did,  they  at  firft-  fall     l({ 
in  with   the  common  Cry  !    How  did   they  52<^ 
brow-beat  and   threaten   both  the  Prifbners  ° 
and  their  WitnefTes,  when  they  endeavoured 
to  make  the  fcandalous  Lives  of  the  King's 
Evidence  appear,  and  tejl  them,   that  no  Im- 
probabilities in  their  Teftimony,  how  .mock- 
ing foever,    ought  to  be  confidered," where 
they  had  the  Oarhs  of  two.pofitive  WitnefTes ;- 
not  only  infinuating,  that  the  WitnefTes  ought 
to  be  believed,  but  declaring  it  was  impof- 
fible  their  Teftimony  could  be  disbelieved  !' 

Thefe  Proceedings  muft  make  future  Judges 
exceeding  cautious  how  they  fall  in  with  po- 
pular Clamours,  and  are  borne  down  by  Noife 
and  Impudence  to  ferve  the  vile  Purppfes  of 
Defigning  Men,  whofc  Revenge,  Ambition, 
or  Avarice,  put  them  upon  forming  pretend- 
ed Plots  to  coyer  and  conceal  the  real  Con- 
fpiracies  they  themfelves  are  engaged  in,  to 
deftroy  the  Conftimtion  in  Church  and  State: 
This  has  ever  been  the,  grand  Stratagem  of 
the  Party,  which  they  have  fb  often  played 
with  Succefs,  that  they  have  had  the  AfTu- 
rance  to  revive  it  again  in  our  Days.  They 
find  many  People  fb  exceeding  weak,  as  to  be 
deceived  frequently  by  the  lame  Wiles  their  - 
Fathers  pra&ifed,  and  indeed  to  have  lefs  Sa- 
gacity than  Solomon  could  fuppofe  Brute  Ani- 
mals' had,  where  he  fays,.  Surely  in  vain  the 
Net  is  fpread  in  the  Sight  of.  any  Bird. 


If. 
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11.  Articles  of  High  Mifdemeanors,  offered  to  the  Con-* 
federation  of  his  Majefty  and  the  Privy-Council,  a- 
gainft  Sir  William  Scroggs,  Lord  Chief  juftice 
of  the  Kings-Bench,  by  Titus  Gates,  and  William 
Bedloe.    Anno  1679.  31  Car.  II, 


16-9. 

SiCar.BJ 


Jrthhs     J.  vpflAT  the'faid  Chief  Juftice  had  fet 
exhibited  I     at  Liberty  feveral  Perfons  accufed  of 

Council  by  High-Treafon,  particularly  the  Lord  Brude- 

Oares  and  nel,  &C. 

Bedloe-  2  xhat  at  the  Trial  of  Sir  George  Wake- 
nan,  and  others,  he  did  brow-beat  and  curb 
the  faid  Oates  and  Bedloe,  two  of  the  principal 
WitnefTes  for  the  King  ;  fpoke  flightly  of  them, 
mifrepeating  and  omitting  material  Parts  of 
their  Evidence,  whereby  the  Parties  were  ac- 
quitted of  the  Fact,  though  fully  proved  by 
the  faid  Witnefles. 

3.  That,  after  the  Trial  of  Sir  George  Wake- 
man,  Sc.  he  laid,  they  were  not  to  be-  believed, 
fhould  be  believed  by  him,  to  their  great 
Difparagement. 

4   That  he  oppreffed  his  Majefty's  Sub- 


jects,   by 


long 


Imprifbnment,    particularly 


Henry  Care,  for  publifhing  Stbe  Weekly  Backet 
of  Advice  from  Rome,  difcovering  the  Idola- 
tries of  the  Papifts,  though  the;  laid.  Book 
contained  nothing  contrary  to  Law,  and  re- 
fufed  to  admit  him  to  Bail. 

5.  That  he  refufed  to  admit  to  Bail  Jane 
Curtis,  Francis  Smith,  and  others  (charged 
with  publifhing  feditious  Libels). 


6.  That  the  faid  Chief  Juftice  was  addict- 
ed to  curfing,  fwearing,  and  drinking  to  Ex- 
cefs  i  and  at  the  Houf e  of  a  certain  Perfbn  of 
Quality  publickly  uttered  many  Oaths  and 
Curfes,  and  drank  to  Excefs. 

7.  That  he  had  admitted  to  Bail  Charles 
Price^,  charged  with  being  a  Fopifh  Prieft  ; 
and  feveral  other  Perfons  charged  with  High- 
Treafbn.  « 

8.  That  he  had  refufed  his  Warrant  to 
fearch  forPopifh  Friefts  and  Jefuits ,  and  in  a 
flighting  and  fcornful  Manner  bid  the  Infor- 
mer go.  to'  Sir  •  William  Waller •,  who  bufied 
himielf ;  in  fuch  Matters. 

9.  That,  at  the  Trial  of  Knox  and  Lane 
for  endeavouring  to  difcredit  the  faid  Oates 
and  Bedloe,  he  did  not  give  any  Directions  to 
the  Jury,  but  abruptly  left  the  Court  before 
they  gave  their  Verdict,  to  the  great  Difpa- 
ragement of  the  King's  WitnefTes,  the  laid 
Oates  and  Bedloe. 

10.  That  he  permitted  Osbom,  who  was 
engaged  with  Knox  and  Lane  to  difcredit 
them,  to  make  an  Affidavit  before  him,  re- 
flecting on  the  faid  Oates  and  Bedloe,  without 
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the  Content  of  his  Majefty,  or  his  Council,  or 
of  the  faid  Dates  and  Bedloe. 

11.  That  the  faid  Chief  Juftice  had  dared 
to  fay,  in  Pretence  of  his  Majefty  and  the 
Council,  That  he  thought  Oatcs  and  Bedloe 
always  had  an  Accufation  ready  againft  any 
Body. 

.  1  ?.  That  he  faid  to  Bedloe,  ^t  Monmouth 
Afilzes,  that  he  did  believe  in  his  Conteience 
'that  Richard  Latjgbapie,  whom  he  had  con- 
demned, died  wrongfully. 

13.  That  he  made  Merchandize  0f  the 
Trials  of  Sir  Geo  ge  IVakcman,  and  fame  t'o- 
pifh  rriefts,  felling  them  to  the  Bookiellers: 
though  he  took  20  Guineas  Earned  of 
one  Set  of  Booktellers,  yet  fold  them  to  ano- 
ther, and  would  not  return  the  Earneft  he 
had  taken. 

fife  Anfwer  of  Sir  William  Scroggs,  Km. 
Lord  Chief  Juftice,  to  the  Articles  exhibited 
by  Titus  Oates  and  William  Bedloe, 


1.  To  the  firft  he  faith,  That  the  Lord 

.as  bailed,  znd  afterwards  diteharg- 

the  Court' of  Kings-Bench  ;  and  that 

"  uied  much  Importunity  to  get  him.  dif- 

charged,  declaring  he  had  nothing   to  fay  a- 

gainfr 

2.  lh.it  the  tecond  Article  was  a  Reflecti- 
on ur  hole  Court ;  but  it  having  been 

ie  Trial,  Tjjit  if  Oates  had  charg- 
■ge  Wakeman  with  fuch  a  Letter, 
under  jh'js  Hand,  before  the  Council,  they 
■would  have  committed  him  :  O^toanfwered, 
Sthat  that  Council -would  commit  no  Body  for  the 
Plot,  which  might  occafion  his  being  frowned 
upon. 

3.  To  the  third  he  Aid,  There  were  fome 
Paffages  in  that  Trial  which  gave  him   great 

.  to  doubt. 

4.  and  5.  To  thete  Articles  he  faid,  The 
Perfons  mentioned  in  them  were  commuted 
for  publLliing  libellous  and  fcandalous  Papers, 
according  to  Law  ;  but  there  was  no  Law  for 
thefe  Men  to  call  him  to  an  Account  for  judi- 
cial Acts  relating  to  others. 

6  The  fixth  was  an  infblent Scandal.,  and 
he  referred  himtelf  to  the  Teftimony  of  that 
Perlon  of  Quality,  whoever  he  was. 

7.  The  Peribns,  mentioned  in  this  Article, 
■were  bailed,  and  difcharged  by  the  Court , 
the  Attorney-General  being  firft  called,  but 
indeed  the  Content  of  Oates,  and  Bedloe  was 
not  asked. 

8.  He  fays  he  does  not  think  himtelf  o- 
bliged  to  do  all  the  Bufinefs  of  a  Juftice  of 
Peace  ;  but  it  was  a  Servant  that  gave  that 
Anfwer. 

9.  To  the  ninth  he  fays,  Pie  told  the  Jury 
the  Matter  was  plain,  and  went  away,  to  try 
Cautes  in  London,  without  paying  any  Com- 
pliment to  Mr  Oaies. 

10.  He  fays,  that  the  Affidavit,  mentioned 
in  this  Article,  was  not  fworn  before  him, 
but  two  others,  in  one  of  which  Qsbom  de- 
po&dOatcs  had  faid,  that  the  Kingdom  of 
England  would  never  floimflo,  till  <t  became 
Elective  :  And  in  the  other,  that  he,  was  not 
fled  at  Knox's  Trial,  as  Oates  had  fworn. 


11.  To  the  eleventh  he  anfwered,  It  was     1679- 
more  to  be   wondered  how  O^j  dared  ;to^zCarJ[I' 
charge  that  as  an  Article  of  a  Mifdemeanor,  v'/*s^ 
which  was  faid  in  the   King's  Pretence,  and 
repeated  falte  too. 

1 2.  That  he  did  tell  Mr.  Bedlce,  at  Mon- 
mouth Affizes,  that  he  was  more  uniatisfied  at 
Langhorn's  Trial  than  all  the  reft ;  for  that  he 
was  credibly  informed  fince,  That  Mr.  Lang- 
horn's  Study  was  fo  fituate,  that  one  who  was 
walking  in  his  Chamber  could,  not  fee  him 
write  in  his  Study,  which  was  Bedloe's  Evi- 
dence. 9" 

13.  That  this  was  Matter  of  meer  Contract 
with  other  Men,  of  which  he  did  not  think 
himf elf  bound  to  give .  Oates  and  Bedloe  an 
Account :  But  that  by  talcing  Twenty  Gui- 
neas he  loft  Forty  ;  and  that  his  Backward- 
ness to  go  to  tVakeman's  Trial,  did  not  look 
as  if  he  had  received  icooo/.  to  favour  IVake- 
man  (as  thete  Witneffes  had  given  ouO 

Concluding  that  if  thete  Articles  mould  ap- 
pear to  his  Majefty  to  be  frivolous,  fcanda- 
lous, or  not  true,  his  Majefty  would  pleate  to 
fhew  his  juft  Retentment  thereon^  in  Honour 
to  his  Courts  and  Government  :'•  And  that  fuels 
an  unprecedented  Attempt  might  not  go  un-  ' 
punifhed,  the  Promoters  of  it  might  be  left 
to  be  proceeded  againft  according  to  Law. 


Sthis  Matter  was  debated  before  the  King  and 
Council,  the  2  ift  of  January  1679, an^  Oates 
and  Bedlos7<?/i?  to  be  profecuted  at  Law. 

The  Party  not  fucceeding  in  this  extraordi-  Comflaim 
nary  Attempt  againft  the  Chief  Juftice,  be-  «£«»/?*** 
fore  the  King  and  Council,  brought  the  very  ?c^ 
fame  Accufation  againft  him  before  the  Houle  Hanfe  of 
of  Commonsj  in  November,  1680,  and  were  Commons* 
fo  fuccefsful  there,  as  to  procure  an  Impeach- 
ment of  High-Treafbn  to  be  preferred  againft 
him,  confiding  of  Eight  Articles. 

1 .  By  the  firft  whereof  it  was  charged,  that  Ankles  of 
the  faid  Chief  Juftice  Scroggs  had  traitcroufty  ImPeach' 
endeavoured    to    fubvert    the    fundamental  ^"£: 
Laws,  v  Religion    and    Government   of    this  cfrea/on  ff 
Kingdom,  and   inftead   thereof  to  introduce/b/w«(<w. 
Popery  and  arbitrary  Power. 

2.  That  he  arbitrarily  diteharged  the  Grand 
Jury  of  Middlefex,  in  ^trinity-Term,  1679, 
before  they  had  made  their  Pretentments,  and 
found  teveral  Bills  of  Indictment  before  them, 
by  which  illegal  Difcharge  of  the  faid  Jury, 
the  Courte  of  Juftice  was  malicioufly  flopped, 
the  Pretentments  of  many  Papifts,'  and  other 
Offenders.,  •  were  obftructed,  and  in  particular 
a  Bill  of  Indictment  againft  James  Duke  of 
York,  for  abfenting  himfelf  from  Church, 
which  was  then  before  them,  was  prevented 
from  being  proceeded  upon. 

3.  That  the  Chief  Juftice,  and  the  reft  of  the 
Judges  of  the  Kings-Bench,  did  make  a  Rule 
of  Court,  that  'the  Weekly  Backet  of  Advice 
from  Rome,  publifhed  by  Henry  Care,  mould 
not  be  printed  or  publifhed,  thereby  affuming 
to  themfelves  a  Legiflative  Power. 

4.  That  he,  and  the  reft  of  the  Judges  of 
that  Court,  had  moft  notorioufly  departed 
from  all  Rules  of  Juftice,  in  the  Impofition 
of  Fines  on  Pcrfons  convicted  of  Miidemea- 
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1680.  nors  ;  being  manifeftly  partial  to  Papifts,  and 
32Car-II'Perfons  popifhly  affected,  and  grievoufly  op- 
s-/^/^  preffing  his  Majefties  Proteftant  Subjects. 

5.  That  he  refuted  to  bail  Perfbns  that  were 
bailable,  particularly  Care,  Broome,  Harris, 
Smith,  Curtis,  &c.  which  was  a  high  Breach 
of  the  Liberty  of  the  Subject,  deftructive  of 
the  fundamental  Laws,  and  tending  to  intro- 
duce arbitrary  Power. 

6.  That  he  had  granted  Warrants  for  at- 
taching the  Perfbns,  and  feizing  the  Goods  of 
his  Majefty's  Subjects,  not  named  or  defcrib- 
ed,  particularly  in  the  laid  Warrants  (againft 
[editions  Libels  and  their  PubliJJoers). 

7.  That  he  openly  defamed  and  Vandalized 
feveral  of  the  Witneffes  of  the  Popifh  Plot ; 
endeavouring  to  difparage  their  Evidence,  and 
takeoff  their  Credit ;  traiteroufly  endeavour- 
ing to  ftifle  and  difcourage  the  Difcovery  of 
the  faid  Plot. 

8.  That  the  faid  Sir  William  Scroggs,  by 
his  frequent  and  notorious  Exceffes  and  De- 
baucheries, and  his  prophane  and  atheiftical 
Difcourfes,  did  daily  affront  Almighty  God, 
difhonour  his  Majefty,  give  Countenance  and 
Encouragement  to  all  Manner  of  Vice  and 
Wickednefs,  and  brought  the  higheft  Scandal 
on  the  publick  Juftice  of  the  Kingdom. 

An  odd  All  which  Words,  Opinions  and  Actions, 
Concinficn  were  fpoken  and  done  traiteroufly,  and  mali- 
tfth'ejr-  ci0ufly,  to  alienate  the  Hearts  of  the  King's 
Subjects  from  his  Majefty  ;  to  fet  a  Divifion 
between  him  and  them  ;  to  fubvert  the  fun- 
damental Laws,  Religion  and  Government, 
and  to  introduce  Popery  and  arbitrary  Power : 
For  which  they  impeached  him  of  High- 
Treafbn,  and  other  High  Crimes  and  Mifde- 
meanors  ; 

Praying  that  the  laid  Sir  William  Scrcggs, 
Chief  Juftice  of  the  Court  of  Kings-Bench, 
may  be  put  to  anfwer  the  Premilfes,  and  com- 
mitted to  fafe  Cuftody. 

The  Queftion  being  put,  to  impeach  the 
Chief  Juftice,  on  thefe  Articles,  feveral 
Speeches  were  made  on  the  Occafion,  for  and 
againft  it ;  of  which  I  fhall  tranferibe  one  or 
two  on  each  Side,  which  will  give  a  confide- 
rable  Light  into  this  Matter. 

Sir  tfhomas  Lee  ftood  up  and  faid,  Mr. 
Speaker,  Tn  mv  Opinion,  the  Matter  contain- 

2"lTJ-he  ed  in  the  iaft  **even  Artic,es  does  not  anfwer 
je'achTent  the  firft  Article,  or  the  Title :  For  therein 
you  accule  Sir  William  Scrcggs  in  general 
Words  of  High  -  Trealbn,  the  higheft  of 
Crimes ;  and  when  you  come  to  Particulars, 
you  inftance  the  difmilfing  of  Grand  Juries, 
prohibiting  the  printing  of  Pamplets,  the  Ine- 
quality of  levying  Fines,  and  the  like.  Sir,  I 
would  not  be  underftood  to  be  an  Advocate  for 
the  Lord  Chief  Juftice  Scroggs,  but  I  hope, 
as  long  as  I  fit  here,  you  will  always  give  me 
Leave  to  be  an  Advocate  for  this  Houfe  ; 
which  I  can  not  more  lignally  demonftrate, 
than  by  offering  my  Opinion  againft  every 
Thing  which  I  think  will  reflect  on  the  Ju- 
ftice or  Prudence  of  the  Houfe,  or  prove  any 
Hindrance  to  the  finifhing  of  thole  great  Af- 
fairs you  have  under  Debate. 

Sir,  I  am  of  Opinion,  that  though  all  thefe 
Things,  contained  in  thefe  Articles,  fhould 
be  fully  proved,  they  will  not  amount  to 
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Treafbn  ;  and  although  it  be  true  that  you  ;6S°- 
do  but  impeach,  and  that  the  Lords  are  to5zCarl1" 
judge  ;  yet  it  is  not  agreeable  to  the  Juftice  v/Vv 
of  this  Houfe,  that  the  Articles  fnouid  be  for 
Treafbn,  unlefs  you  can  make  out,  that  the 
Matter  contained  in  the  Articles  is  fo  ;  which 
I  very  much  doubt :  And  therefore  am  of 
Opinion,  that  the  Articles  ought  only  to  be' 
for  high  Crimes  and  Mifdemeanors  ;  which  I 
am  the  more  forward  earneftly  to  prefs  you 
to,  becaufe  I  am  afraid  if  thefe  Articles  fhould 
go  for  High-Treafon,  it  may  occafion  fome 
Difpute  with  the  Lords,  who  happily,  if  they 
do  not  conclude  that  the  Matter  contained  in 
the  Articles  amounts  fo  Treafbn,  will  not 
commit  him,  notwithstanding  their  Order 
made  in  the  Earl  of  franhy's  Cafe.  And  this 
may  occafion  fuch  Mifunderftandings,  as  may 
hinder  all  other  Bufinefs :  Alio  if  you  fend  it 
up  for  High-Treafon,  it  may  occafion  ano- 
ther Difpute  with  the  Bifhops,  whether  they 
fhall  withdraw  or  no,  when  the  Cafe  comes 
to  be  tried  :  Upon  the  whole  Matter,  I  think 
it  will'be  much  fafer  that  you  make  the  Im- 
peachment for  High  Crimes  and  Mifde-  * 
meanors  only. 

Mr.  Daniel  Finch  (afterwards  Earl  of  Not-  Mr.  Finch 
tingham)  faid,  Mr.  Speaker,  My  Obligation  <*£<««/?  *- 
to  ferve  my  Country  calls  on  me  to  give  you 
my  Opinion  in  this  Matter,  and  not  any 
Kindnefs  to  my  Lord  Chief  Juftice  ;  fori  can 
fafely  declare,  that  I  S&  not  think  him  fit  for 
that  eminent  Place  now  ;  becaufe  indeed  I 
never  thought  he  was  fit :  So  that  what  I  fhall 
fay  proceeds  from  my  Kindnefs  to  the  Pub- 
lick,  and  my  particular  Obligations  to  this 
Houfe :  I  think  we  ought  to  be  cautious  how 
we  increafe  Laws  to  take  away  our  Lives : 
Our  Fore-fathers  were  very  careful  in  it,  as 
appears  by  the  Statute  of  25  Edw.  III.  which 
was  made  to  prevent  the  Judges  taking  on 
them  any  Power,  to  declare  any  Thing  Trea-j 
Ion,  but  what  was  expreffed  within  that  Sta- 
tute -,  referving  all  obvious  Crimes  of  that 
Nature,  to  the  Judgment  of  the  Nation  in 
Parliament,  who,  no  doubt,  may  declare  o- 
ther  Things  Trealbn,  which  are  not  within 
that  Statute  :  But  it  is  a  Queftion  with  me, 
whether  it  can  be  done  any  other  Way,  than 
by  Bill,  that  fo  it  may  be  an  Act  of  King, 
Lords,  and  Commons,  and  not  for  the  Houfe 
of  Lords  only,  the  Commons  only  Profecu- 
tors,  and  the  King  not  concerned. 

That  the  Lords  alone  are  proper  Judges  in 
many  Cafes,  when  Perfbns  are  profecuted  up- 
on fome  known  Law,  is  not  to  be  doubted  ; 
But  I  much  queftion,  if  they  ought  to  be  fo 
in  Cafes  of  Declarative  Treafbn,  though  up- 
on an  Impeachment  from  the  Houfe  of  Com- 
mons i  for  that  were  to  allow  the  Lords  alone 
a  Power  of  making  a  Law  in  Cafes  of  the 
higheft  Nature,  even  of  Life  and  Death.  Sir, 
our  Fore-fathers  thought  not  good  to  entruft 
their  Lives  or  Liberties  with  any  one  Eftate 
alone ;  they  thought,  in  a  Multitude  of  Coun- 
fellors  there  was  moft  Safety  :  And  therefore, 
I  hope,  we  fhall  be  very  cautious  how  we 
make  a  Precedent  in  the  Cafe.  And  I  am  the 
more  earneft  in  moving  herein,  becaufe  I 
am  very  confident  that  no  Precedent  can  be 
offered  to  make  good,  that  there  ever  was 
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any  thing  declared  Treafbn  in  Parliament, 
which  was  not  Felony  by  fbme  exprefs  known 
Law  before.  And  I  hope  we  fhall  be  fb 
careful  of  ourfelves,  and  our  Pofterity,  as 
not  to  go  about  to  make  a  Breach  upon  the 
Conftitution  of  the  Government,,  in  this  Par- 
ticular ;  but  rather  make  it  an  impeachment 
only  for  high  Crimes  and  Mifdemeanors. 

Sir  Francis  IVinnington,  on  the  other  Side, 
faid,  Mr.  Speaker,  1  cannot  agree  with  that 


for  the  Im-  honourable  Member  that  fpoke  laft,  as  to  his 
feacbmoit  Notion,  that  the  Parliament  cannot  declare 
any  thing  to  be  Trealbn,  which  was  not  Fe- 
lony before:  The  Statute  of  25  Edw.  III. 
leaves  the  Power  at  large  to  Parliaments,  with- 
out any  fuch  Reftriction.  And  I  am  of  Opi- 
nion, that  any  thing  that  tends  to  the  De- 
ilruction,  or  Alteration  of  the  Government, 
hath  always  been,  and  always  ought  to  be,  de- 
clared Treafbn  in  Parliament,  if  brought  there 
to  be  adjudged,  The  Parliament  doth  not  in 
this  make  new  Crimes,  and  then  condemn 
them;  but  only  declares  that  to  be  a  Crime 
which  was  fo  before,  and  wanted  nothing 
but  Condemnatioa  And  it  may  confift 
with  the  Prudence  of  this  Houfe,  as  well  to 
be  careful  how  to  weaken  thofe  Laws,  and 
Cuftoms,  which  tend  fb  much  to  the  Prefer- 
vation  of  the  Government,  as  how  to  increafe 
any  that  may  tend  to  the  Deftru&ion  of  any 
one  Man,  by  multiplying  Precedents  forcha- 
frecedtr.U  ftifing  Treafbn  :  The  Crimes  for  which  Sfrefi- 
tUed.  lian,  and  the  reft  of  the  Judges,  in  the  Reign 
of  Richard  II.  were  impeached,  were  not 
Felony  by  any  known  Law,  and  yet  they 
were  condemned  by  Parliament.  Empfcn  and 
Dudley  were  acculed  in  general,  for  endea- 
vouring to  fubvert  the  Government,  which 
being  in  gener:!  Words,  was  not  Felony  by 
any  known  Law  j'yet,  the  Judges  having  Re- 
courfe  to  Parliament,  they  were  condemned. 
The  Articles  againft  Finch,  Berkley,  and  the 
reft  of  the  Judges  {Anno  1641)  were  all  for 
High-Trealon,  and  the  Matter,  contained  in 
the  Articles,  amounted  to  no  more  than  what 
is  contained  in  this.  There  is  fo  little  Weight 
in  the  Cafes  that  have  been  offered  againft 
this,  that  I  think  they  are  offered  for  Orna- 
ment, rather  than  Argument.  The  Chancel- 
lor is  the  Keeper  of  the  King's  Confcience  ; 
and  the  Judges  of  his  Coronation  Oath.  As 
they  are  in  great  Places,  and  have  great 
Power,  fo  they  ought  to  be  more  carefnl  how 
they  behave  themfelves  :  And  as  they  have 
greater  Encouragements,  fb  they  ought  to  be 
fubjecf.  to  more  fevere  Chaftilements  than  o- 
thers,  the  Publick  being  more  concerned  in 
their  Actions:  And  therefore  the  Cuftom  of 
Parliaments  hath  made  that  Treafbn  in  them, 
which  is  not  fb  in  other  Perfons ;  the  Words 
of  Judges,  and  Privy-Counfellors,  in  fbme 
Cafes,  are  Overt-Acts  of  themfelves.  I  think 
it  will  become  the  Wifdom  of  the  Nation,  to 
make  all  the  Defence  and  Provifion  they  can, 
againft  the  corrupt  Doings  of  Men  in  thofe 
Places  ;  and  I  do  not  fee  what  Danger  can 
arife  to  r/ofteritv  by  fuch  Proceedings.  Is  it 
not  with  the  Parliament  we  iptruft  this  Power  ? 
Who  can  imagine  that  ever  a  larhament  can 
befb  conftituted,  as  not  to  be  carefully  con- 
cerned in  their  Proceedings,  as  to  Life  and 
1*°  13. 


Death  -3  and  only  to  concern  themfelves  there- 
in, when  fbme  extraordinary  Exigencies 
which  the  Government  is  much  concerned,  re- 
quires it  ?  What  Man  would'  defire  to  live, 
after  he  was  thought  worthy  of  Death  by 
fuch  an  Affembly  ?  And  notwithftanding 
what  has  been  faid,  to  extenuate  the  Crimes 
mentioned  in  thefe  Articles,  I  think  that  the 
Order  that  was  made  in  the  Kings-Bench,  a- 
bout  printing,  by  the  Judges,  was  taking  on 
them  a  Legislative  Power,  which  hath  former-* 
ly  been  adjudged  Treafon  i  And  I  think  now  > 
we  live  in  as  dangerous  Times  as  ever,  under 
as  great  Neceffity  to  have  a  Care  of  the  Mis- 
chiefs that  may  happen  to  the  Nation,  by  ill 
Judges,  as  ever ;  and  I  fee  no  Reafbn  to  doubt 
our  being  able  to  make  good  thefe  Articles. 

Mr.  Bowel  feconded  Sir  Francis  IVinnington,  ^  powei 
repeating  good  Part  of  his  Argument,  and  in- for  it. 
filled  on  the  Precedent  in  the  reign  of  Ri- 
chard II.  and  the  Condemnation  of  a  Knight 
in  .Chejhire,  for  confpiring  the  Death  of  the 
King's  Uncle  j  and  of  the  Earl  of  Northum- 
berland, for  giving  a  great  Number  of  Live- 
ries ;  concluding,  that  he  was  of  Opinion, 
that  the  Order  made  in  the  King's-Bench  a- 
gainft  Printing,  their  Warrants  for  feizing  of 
Books,  and  their  difmiffing  Grand  Juries,  did 
tend,  to  the  Subverfion  of  the  Government, 
and  had^been,  and  ever  ought  to  be,  in  Judges, 
adjudged  High  Treafon  ;  and  therefore  it 
could  not  confift  with  the  Prudence  of  the 
Houfe,  or  the  Security  of  the  Nation,  that 
the  Chief  Juftice  fhould  be  impeached  of  any 
thing  lefs  than  High  Treafbn. 

Sir  Richard  Vemple  replied,  Mr.  Speaker,  I  sir  Ri- 
can  not  admit  that  Parliaments,  by  Impeach-  chard 
ments  before  the  Lords,  can  make  any  thing Te™Ple 
Treafbn,  but  only  fuch  Matters  as  were  Trea-  a&amr  ' ' 
fbn  by  Common  Law,  before  the  Statute  of 
Edward  III.     And  I  think  we  ought  to   be 
fo  cautious  of  Pofterity,  as  not  to  prefs  for 
fuch  Precedents,  left  you  put  into  the  Hands 
of  the  Lords  a  Power,  for  which  we  may  have 
caufe  to  repent  hereafter,  but  never  get  back 
again  ;  for  the  Lords  do  not  ufe  to  part  with 
thoie  Powers  they  once  get.     There  are  Pre- 
cedents, by  which  it  appears  that  the  Lords 
have  attempted  to  make  declarative  Treaions 
alone,  without  any   Impeachment  from  the 
Commons.     Have  a  Care  how  you  give  them 
Encouragement  to   proceed  therein  :   Better 
keep  to  the  other  way,  of  making  no  declara- 
tive Treafons,  but  by  Bill  (by  Att  of  Barlia- 
ment?) 

However,  it  was  refblved  that  the  Im- 
peachment fhould  beengrofled,  and  carried  up 
to  the  Houfe  of  Lords,  by  Mr.  Ca'vendijh  5 
and  it  being  carried  up  accordingly,  the  Chief 
Juftice  put  in  the  following  Anf  wer. 

The  faid  Sir  IVilliam  Scfoggs,  by  and  un-  The  An- 
der  Proteftation,  that  there   is  no  manner  offwcrofthe 
High-Treafon,  nor  any  Overt- Act  of  High  gjtf  >" 
Treafbn,  particularly  alledged  or  exprefled  hr  c ' 
'the  faid  Articles  of  Impeachment,  to  which 
the  faid  Sir  William  Scroggs  can,  or  is  bound 
by  Law  to  make  Anfwer  unto  j  and  faving 
to  himfelf,  (and  which   he  prayeth  may  be 
faved  to  him)  both  now,  and  at  all  Times 
hereafter,  all,  and  all  manner  of  Benefit  and 
Advantage  of  Exception  to  the  Infufficiency  of 
G  g  g  g  g  the 
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-»  r8?TT  l^e^^  Articles  in  point  of  Law;  as  well  for 
*\^l^j'  tnat> tnere  >s  no  overt-ad  of  Treafon  expreffed 
therein,  as  for  all  other  the  Defects  therein  ap- 
pearing ;  for  Plea  thereto  he  faith,  that   he 
is  no  wile  guilty   of  all,  or  any  the  Crimes, 
Offences,  or  Mifcfcmeanors,   of  what  Nature, 
Kind,  or  Quality  foever,  by  the  laid   Articles 
of  Impeachment  charged  upon  him,  in  Man- 
ner and  Form,  as  in  and  by  the  laid    Articles 
is  fuppofed;  which  he  is  ready  to  aver  and  prove, 
as  this  honourable  Houfe  fhall    award,  and 
humbly  fubmitteth  himfelf,  and  the  Juftice  of 
hisCaufe,  to  thismoft  honourable  Houfe,  arid 
prayeth  to  be  .difcharged  of  the  Iremifes,  and 
to  be  hence  difmifTed  and  acquitted  of  all  the 
Matters,  Crimes,  Mifdemeanors,  and  Offences, 
in,  and  by   the  laid  Articles  of  Impeachment 
charged  upon  him. 
Hit  Pe-         The  Lord  Chief  Juftice  alio  petitioned  the 
tnionfor  a  Lords,  that  whereas  he  was  Impeached  by  the 
QW.        laft  Parliament,  and  had  put   in  his  Anfwer, 
they  would  appoint  the   Commons  to  reply  ; 
that  a  convenient  Day  might  be  appointed  for 
hearing  the  Caufe,  and  he  might   no   longer 
lie  under  the  Reproach  of  High-Treafbn. 
<fte  Chief       Whereupon  the  Lords  ordered  the  Anfwer 
Juftke  re-  ancj  Petition  to  be  fent  to  the  Houfe  of  Com- 

^haT/pen-  mons  »  but  *  d°  n0t  ^,ld  t'lere  WaS  ^  ^urcher 

fion.  Proceedings    thereupon :     However    it     was 

thought  fit  that  he  fhould  refign  the  Poftof  Chief 
Juftice,  as  he  lay  under  fichan  Impeachment, 
and  accept  a  Penfion  from  the  Crown  in  the 
Room  of  it. 
Rtfoiutions  The  Commons  alfo  refolved  to  impeach  Sir 
to  impeach  Francis  North,  Chief  Juftice  of  the  Common 

other 
Judges 


fleas,  Sir  Thomas  Jones,  another  of  the 
Judges  of  the  Rings-Bench,  and  Sir  Richard 
IVeftm,  one  of  the  Barons  of  the  Exchequer  : 
But  it  does  not  appear  they  proceeded  on  thefe 
Impeachments. 
Remarks  The  Impudence  of  Dates  and  Bedloe,  in  pre- 
on  the  Pro-  ferring  that  fcandajous  Charge  to  the  King  and 

"IhTthe    Counci,5  aSainft    the    Lord    Ch.ief  Juftlce>   is 

SLord  cJc/iutely  not  to  be  paralleled.  The  Editor  of  this 
Jufthe  proceeding  has  indeed  dubbed  one  of  them 
Scroggs.  w:th  the  Xitlc  of  Doctor,  and  the  other  with 
that  of  Captain,  to  render  them  more  con- 
fiderable  in  the  Eye  of  the  World  ;  but  I 
do  not  find  the  firft  was  fo  much  as  a  St.  Qmers 
Doctor,  or  the  other  Captain  of  any  thing, 
unlefs  it  were  of  a  Company  of  Knights  of 
the  Foft  that  he  employed  to  fecond  his  own 
Perjuries:  And  that  thefe  vile  Wretches  fhould 
have  the  Face  to  tell  the  Lord  Chief  Juftice 
whom  he  fhould  bail,  and  whom  he  fhould  not 
admit  to  Bail,  direct  him  how  he  fhould  treat 
the  Witneffes  at  every  Trial,  and  what  Di- 
rections he  fhould  give  to  the  Jury,  is  very  ex- 
traordinary i  nay,  they  charge  it  as  an  Offence, 
that  the  Chief  Juftice  dared  to  bail  People 
•without  their  Confent,  and  fuffered  Affidavits  to 
be  made  before  him,  reflecting  on  their  Charac- 
ters, and  yet  were  not  afhamed  or  afraid  them- 
selves to  accufe  the  Chief  Juftice  of  being  a 
common  Swearer  and  a  Drunkard.  This,  it  Is 
manifeft,  they  were  encouraged  and  fjpportcd 
in,  by  Saint  Shaftesbury,  and  the  Faction,  or 
they  durft  not  have  treated  one  of  the  greateft 
Magiftrates  in  England  in  this  Manner. 

But  what  puts  it  beyond   all  Doubt,  that 
Shaftesbury  and  his  Party  were  at  the  Bottom 


of  all  thi  s  is,  that  they  procured  the  very  fame  i^So. 
Articles  to  be  exhibited  againft  the  Chief  32Cir  ! 
Juftice,  in  an  Impeachment  of  the  Houfe  of  w/"v~> 
Commons,  which  thofe  defpicable  Tools  had 
preferred  to  the  Council  :  And  furel-y  the 
State  was  in  a  very  happy  Situation  at  this 
Time,  When  two  or  three  abandoned  Villains 
under  Pretence  of  being  the  King's  Evidence, 
fhould  take  upon  them  to  direct  and  reprehend 
the  Judges  of  the  higheft  Courts,  and  expect 
they  fhould  ask  Leave  of  them  before  they 
bailed  or  committed  an  Offender.  It  is  plain 
the  Faction  had  reduced  the  Crown  to  a  very 
low  Ebb,  whenfuch  Infblence  was  fuffered  with 
Impunity.  What  had  the  greateft  private  Sub- 
ject to  do  to  prefcribe  Rules  to  the  Courts  of 
Juftice,  much  Iefs  Men  the  mod  obnoxious  to 
Juftice  themfelvesof  any  cf  the  King's  Sub- 
jects ?  This  was  to  make  the  Bar  arraign  the 
Bench,  and  Criminals  fit  in  Judgement  upon 
their  Judges :  And  yet  even  this  we  find  coun- 
tenanced and  encouraged  by  a  Party  that 
Shaftesbury  had  formed  in  the  Houfe  of  Com- 
mons; a  Party  that  feil  very  little  fhort  cf 
that  which  began  the  Grand  Rebellion,  and 
whole  Artil'ery  was  indeed  levelled  againffc 
the  King.  They  hoped  to  wound  him  through 
the  Sides  of  his  Minifters,  and  render  him 
odious  to  the  People,  by  reflecting  on  his 
Judges,  that  they  might  have  a  Pretence  to 
depofe  and  murder  him  as  they  had  his  Fa- 
ther ;  and  they  had  this  farther  View  in  at- 
tacking the  Judges,  rhat  none  fhould  dare  for 
the  future  to  oppofe  their  treafonable  Schemes, 
or  ftand  up  in  Defence  of  the  Crown  or  the 
Conftitution.  Thus  they  exactly  copied  after 
the  Precedents  their  Fore-fathers  had  fet  them, 
and  had  met  with  the  like  Succefs,  had  not  the 
King  been  alarmed  at  their  infolent  Proceed- 
ings in  Time  ;  taken  the  Reigns  of  the  Govern- 
ment into  his  own  Hands,  and  fhewed  them 
that,  whenever  he  was  pleafed  to  exert  his  po- 
litical Talents,  he  knew  how  to  protect  him- 
felf and  his  loyal  Subjects,  and  defeat  their^ 
impotent  Malice. 

The  Gentlemen  who  fpoke  againft  the  Im- 
peachment, fufficiently  fhewed  the  Abfiirdity, 
and  Injuftice,  of  Impeaching  a  Perfon  of  High- 
Treaion,  when  they  were  not  able  to  fpecify 
one  Fact  that  had  the  leaft  appearance  of 
Treafon  in  it,  but  leave  the  Lords  to  find  out 
and  declare  Something  to  be  Treafon  that  was 
never  thought  to  be  fo  before :  And  they  were 
certainly  very  unlucky  in  the  Precedents 
they  brought  for  it,  as  that  in  the  Reign  of 
Richard  II.  when  the  Barons  broke  out  into  > 
Rebellion  againft  the  King,  and  compelled 
him  to  iacrifice  his  Minifters  and  Judges  to 
their  Fury ;  and  that  other  in  the  happy  Days 
of  41,  juft  before  the  Grand  Rebellion,  when 
they  charged  the  Lord  Sfmffcrd-  with  High- 
Treafbn,  for  his  ftithful  Service  to  his  late 
Majefty,and  whofe  Attainder  had  been  repeal- 
ed by  an  Act  of  Parliament  of  this  very 
Reign:  And  fu rely  very  unhappy  muft  the 
Subject  be,  when  every  Action  of  his  Life  is 
capable  of  being  interpreted  and  declared 
Treafon,  which  a  Faction  in  the  Houfe  of 
Commons  is  pleafed  to  charge  and  denominate 
fuch, 
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1680.  But  never  was  fb  merry  a  Conclufion  to  an 
*^***  Impeachment  of  High  -  Treafon  :  Namely, 
y*^  that  All  the  Chief  Juftice's  Words,  Opinions, 
arid  Actions  {above  fpecified*)  were  Ipoken 
and  done  fraiteroufly  and  Malicioufiy,  which 
Was  as  much  as  to  lay,  That  he  fwore,  curled, 
and  got  drunk,  traiteroufly  and  malicioufly  ; 
for  thefe  are  the  Crimes  charged  againft  him 
in  the  laft  Article. 

However,  this  doughty  Impeachment  was 
dropped  for  Matters,  the  Faction  apprehended 
of  more  Confequence,  namely,  the  immediate 
altering  of  the   Succeffiori,   the  depofing  their 


Sovereign,  and  changing  the  Monarchy  into 
a  Common-wealth,  in  which  we  fhall  find  they 
did  not  meet  with  the  fame  Succefs  their  re- 
bellious Anceftors  had  done. 

The  principal  Crime  they  intended  to 
charge  the  other  Judges  with,  particularly  Sir 
Francis  North,  and  Mr.  Juftice  Jones,  whom 
they  likewife  refblved  to  impeach,  was,  their 
affifting  in  drawing  up  a  Proclamation  againft 
tumultuous  Petitions  for  the  fitting  of  a  Par- 
liament, but  thefe  alio  were  dropped,  to  make 
room  for  more  important  Schemes. 


1680. 

3  2  Car.  II. 
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.jg°n  The  Trial  of  Elizabeth  Cellier,  for  High-  3^ 
vj^     Treafon,  at  the  King 'j -  Bench  Bar.   nth,  June, 
n*«*     1680.    32  Car.  II. 


ZheCharge  '"I  *  H  E  Indictment  charges  the  Prifbner  with 
A  High-Treafbn,  in  compaffing  the  Death 
of  the  King,  and  the .  Subverfion  of  the  ef- 
tablifhed  Religion  and  Government ;  and  par- 
ticularly with  paying  great  Sums  to  leveral 
Perfons  unknown,  to  kill  the  King,  and  to 
throw  the  Plot  upon  other  People. 

The  firft  Witnefs  examined  againft  her. 


was  Gadbury,    the    pretended  Conjurer  and 


<78«  Evi- 

a  ury'  Almanack-maker,  who  depoled,  That  telling 
Mrs.  Cellier  he  could  fay  enough  to  invalidate 
the  Teftimony  of  Oates  and  Bedloe,  fhe  anf- 
wered,  fhe  cared  not,  if  it  coft  her  ten  Guineas, 
if  fhe  could  dilcover  the  Truth  :  That  walk- 
ing through  iVeftminfter- Abbey  with  the  Pri- 
lbner^ (he  laid,  This  Place  was  formerly  filled 
with  Bine-divine  Monks,  and  the  (Temple 
with  Friars  ;  and  what  if  it  fhould  be  lb 
again  ? 

That  fhe  alfo  demanded  of  him,  when  the 
King  was  fick,  Whether  he  would  live  or 
die,  and  laid,  fhe  was  afraid  he  would  die ; 
and  the  Deponent  anfwering,  he  would  not  in- 
form her,  becaufe  it  was  his  Sovereign,  fhe 
replied,  fhe  would  go  to  another  Aftrologer 
then :  That  fhe  alfo  brought  a  Nativity  to 
him,  to  know  if  the  Perfon  was  to  be  trufted, 


and  he  afterwards  underftood  it  was  Danger- 
field's. 

Then  Dangerfield  was  called  as  a  Witnefs ;  Danger- 
but  the  Prifbner  objected  to   his   Teftimony,  field 'sEvi- 
becaufe  he  had  been    whipped,  tranlported,  ^""  oh~ 
pilloried  and  perjured  ;  and  produced  leverar 
Records  of  his  Conviction,  but  none  for  Per- 
jury ;    Whereupon  Dangerfield  produced  his 
PardOn  5  but  the  Chief  Juftice  not  thinking  it 
reached  all  the  Crimes  he  was  charged  with, 
his  Evidence  was  waved :  There  being  but  fc 

one  legal  Witnels  therefore,  and  his  Evidence 
very  defective,  the  Jury  acquitted   her  ac-T^e  Pw/i- 
cording  to  the  Chief  Juftice's  Diredion,  and  ner  ac' 
Dangerfield  was  committed.  dneer- 

Mrs.  Cellier  had  been  pretty  bufy  in  learch-  field  cow- 
ing into  the  Characters  of  the  Witneffes   of  mined. 
the  pretended  Popifh  Plot,  and  in  detecting  ^emarks: 
the  vile  Practices  of  Lord  Shaftesbury,  and  the 
Faction,  to  fupport  the  Credit  of  it ;  but  had 
the  good  Fortune  to  elcape  this  Time  :  How- 
ever upon  publifhing  a  Pamphlet  afterwards, 
in  which  fhe  ftated  her  Cafe,  and  made   fbme 
Reflections  on  the  King's  Witneffes,  as  they 
were  called,  fhe  was  brought  upon  the  Stage 
again,  and  fuffered  feverely  for  her  Indilcretion, 
as  will  appear  in  a  future  Trials 
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A  CRITICAL  REVIEW  of 


32cJ.°ii. The  Trial  of  Henry  Care,  for  a  Mi/demeanor, 
in  publishing  a  fcandalous  Libel,  at  Guild-Hall,  2d 
J#/y,    1680.    32  Gzr.  II. 


1680. 

32Car.lj| 


Garc'j 
Trial. 


fkeCharge.  '-r-»  H  E  Information  charges,  That  whereas 


T 


7%e  Evi 
time. 


there  was  a  Plot,  and  traiterous  Con- 
spiracy, agai  nil  his  Majefty,  and  the  eftablifhed 
Religion  and  Government,  of  which  divers 
Traytors  had  been  convicted  j  the  laid  Henry 
Care,  intending  to  fcandalize  and  bring  into 
Contempt  the  Juftice  of  the  Kingdom,  did  on 
the  1 8th  of  Auguft  laft,at  the  Parifh  of  St. 
Sepulchres,  London,  print  and  caufe  to  be 
publifhed  a  fcandalous  Book  entitled,  tfhe 
Weekly  Packet  of  Advice  from  Rome,  in 
which  were  the  following  Expreffions:  viz. 
"  There  is  lately  found  out  by  an  experienced 
"  Phyfician,  an  incomparable  Medicament, 
"  called,  the  Wonder-working  Plaifter,  truly 
<c  Catholick  in  Operation,  fbmewhat  of  kin 
<c  to  the  Jefuit's  Powder,  but  more  effectual. 
"  The  Virtues  of  it  are  ftrange  and  various : 
"  It  will  make  Juftice  deaf  as  well  as  blind  : 
*c  Takes  out  Spots  of  deepeft  Treafons,  more 
<£  cleverly  than  Caftle  -  Soap  does  common 
<c  Stains:  It  alters  a  Man's  Conftitution  in  two 
tC  or  three  Days,  more  than  theVirtuofo's  trans- 
"  fufion  of  Blood  in  feven  Years :  Is  a  great  A- 
"  lexipharmick,  and  helps  Poyfbns  and  thole 
<c  that  uie  them :  It  miraculoufly  exalts  and  pU' 
"  rifles  the  Eye-fight,  and  makes  People  behold 
"  nothing  but  Innocence  in  theblackefl  Male- 
K  factors:  It  is  a  mighty  Cordial  in  a  declining 
"  Caufe  -3  ftifles  a  Plot  as  certainly  as  the  Itch 
"  is  deftroyed  by  Butter  and  Brimflone  :  It 
u  makes  Fools  Wife  Men,  and  Wife  Men 
"  Fools,  and  both  of  them  Knaves.  The 
"  Colour  of  this  Balm  is  bright  and  dazling, 
"  and  being  applied  privately  to  the  Fill,  in 
"  decent  Manner,  and  a  competent  Dole,  in- 
•"  fallibly  performs  all  the  laid  Cures  and 
"  many  others".  Which  was  laid  to  be  done 
in  great  Contempt  of  the  King,  to  the  Scandal 
of  the  Government,  the  Adminiftration  of 
Juftice,  &c. 

The  Printer  Stevens,  depofed  That  he 
treated  whh,Care  as  the  Author  of  the  Book, 
and  received  the  Copy  from  him,  or  his  Order: 
He  did  not  remember  that  any  body  but  Mr. 
Care's  Boy  brought  any  Part  of  the  Copy  to 
him. 

The  Printer's  Man  depoied,  That  he  re- 
ceived feveral  Parts  of  the  Copy  of  the  Week- 
ly Packet  from  Care's  own  Hand ;  but  he  could 
not  lay  the  particular  Paper  in  the  Information ; 
and  that  Mr.  Care's  Boy  brought  fome  of  the 
Copy. 

Sir  Francis  Wmnington,  and  the  reft  of 
the  Prifoner's  Counfel,  fa  id  in  his  Defence, 
That  Mr.  Care  was  a  Satyrift  againft  Popery, 
and  his  Packets  were  very  well  liked,  'till  he 
committed  this  Fault :  An  extravagant  Flight 
might  flip  from  him  without  any  ill  Intention  j 
and  as  he  was  a  good  Subject,  and  loved  the 
Government  in  Church  and  State,  he  could 
not  be  fuppofed  guilty  of  Malice.   Then  two 


or  three  Witneftes  were  called,  who  depofed, 
they  had  feen  him  at  Church,  but  could  not  - 
lay  he  ever  received  the  Sacrament :  And  Sir 
Francis  IVtnningtcn  infilled,  that  he  was  not 
proved  the  Author  of  that  individual  Paper 
in  the  Information. 

The  Chief  Juftice,  in  his  Directions  to  the  The  Chief 
Jury,  faid,  he  at  firft  took  it  to  be  a  Caufe  oflrf'"/ 
fmall  Moment,    but  was  convinced,  by  the  Dne"tmu 
Noife  and  Shouts  during  the  Trial,  that  it  was 
a  Party  Bufinefs;  and  told  the  Jury,  they  were 
not  to  concern  themielves  whether  the  Prilbner 
was  Malicious  or  not,  but  only  to  try  the  Fact, 
whether  he  publifhed  the  Book  ;  and  if  they 
found  himGuilty,  he  would  judge  whether  it  im- 
plied Malice :  Whereupon  the  Jury  withdrew, 
and  after  an  Hours  Recefs,  brought  in  their 
Verdict,  That  the  Prifoner  was  Guilty.     And 
he  was  lentenced  to  pay  a  Fine  of  to 

be  let  in  the  Pillory  and  imprifbned. 

The  Prifoner's  Counfel  feem  to  admit  the  Remarks. I 
Fact  at  firft,  and  then  pretend  that  the  Par- 
ticular Paper  in  the  Information,  was  not 
proved  to  be' his;  but  as  the  Printer  depofed, 
tie  treated  with  Care  for  the  Copy,  and  re- 
ceived all  the  Copy  from  him  or  his  Servant, 
this  Paper  mull  be  included. 

And  here  we  find,  when  the  Faction  could 
no  longer  blind  the  Judges  with  falfe  and 
fpecious  Tales,  attefted  by  their  Knights  of 
the  Pofl,  their  next  Stratagem  was  to  employ 
Swarms  of  Scriblers,  to  accufe  the  Judges  of 
Bribery  and  Corruption,  and  even  to  charge 
them  formally  with  Partiality  and  Injuftic^ 
before  the  Privy  Council  and  the  Parliament : 
Whereby  they  hoped  to  deter  the  Judges 
from  prying  too  narrowly  into  their  Knavery, 
or  to  get  thefe  removed  and  others  put  in  their 
Places,  that  would  comply  with  their  dictates : 
And  could  they  have  made  the  Judges  of  Weft- 
minfter-Hall  their  Tools,  no  Doubt  but  they 
might  have  fupported  the  Credit  of  this,  or  any 
other  Plot  they  were  pleafed  to  invent,  and 
by  this  means  have  deftroyed  all  the  true 
Friends  of  the  Conftitution  on  Pretence  of 
their  being  Popifhly  affected.  This  was  the 
Game  they  played  with  fuch  Succefs  in  the 
Year  41,  when  every  Judge,  that  durft  ap- 
pear faithful  to  his  Prince,  and  the  Trull  re- 
pofed  in  him,  and  would  not  fubmit  to  the 
Direction  of  the  Rebels,  was  immediately 
charged  with  High-Treafbn:  And  K\ng Charles 
being  furrounded  with  a  Set  of  treacherous 
Courtiers,  who  advifed  him  to  give  up  his 
Judges,  and  his  bell  Friends  to  their  Rage  ; 
loft  all  manner  of  Power  and  Influence  in  his 
Dominions  in  that  very  Inftant.  Thole  who 
were  defirous  to  ferve  their  King,  found  he 
could  no  longer  protect  them,  fince  both  the 
Miniftry  and  Judges  were  become  accountable 
to  the  Commons ;  But  it  is  to  be  prefumed, 
that  future  Princes,  from  this  Example,  will  be 
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1680.  cautious  how  they  fufter  themfelves  to  be 
32CarII-ftripped  of  their  Authority,  by  the  Clamours 
r^r*~>  of  a  reftlefs  Faction,  againft  their  Judges 
and  Minifters,  who  are  ufually  attacked  in  the 
firft  Place,  in  order  to  make  their  Way  to  the 
Throne  itfelf:  On  the  other  Hand,  it  is  ac- 
knowledged to  be  the  Intereft  and  Duty  of 
every  Prince,  to  abandon  thole  Minifters  and 
Judges,  he  is  fatisfied  have  abufed  him,  or  his 


People  ;  arid  even  to  pimifh  their  Mifdemea-     1680. 
nors   himfelf,  with  the   utmoft  Severity  and  3 l  Car-  TJ- 
Difpatch  ;  for  Men  will  ever  form  fome  Notion  '^^^^ 
of  the   Mafter  from  the  Servants  he  employs. 
If  the  Minifter  wants  either  Capacity,  or  In- 
tegrity, it  is   prefumed  the  Prince  is  defective 
in  his  Intellects,  or  in  his  Concern  for   th& 
Welfare   and  Protection  of  his  People. 


>n  The  Trial  of  John  Giles,  for  an  Affaiilt  on  John  52; 
0      Arnold,  Efq;  a  Juftice  of  Peace  tor  Monmouth 
Jbire,  14  July  1680.  32  Can  II. 


d8o. 
Car.  II. 


THE  Indictment  charges  the  Defendant, 
That  he,  together  with  divers  others, 
on  the  15th  of  April  laft,  aflaulted  the  faid 
John  -Arnold,  at  the  Parifli  of  St.  Dunftan 
in  the  Weft,  in  the  County  of  Middlefex,  cut- 
ting the  Throat  and  Face  of  the  faid  John 
Arnold  with  a  Knife,  and  giving  him  feveral 
other  dangerous  Wounds  with  their  Swords  ; 
one  whereof  between  his  Belly  and  his  left 
Pap,  of  the  Depth  of  feven  Inches  •;  two 
others  in  his  Breaft,  and  two  in  his  left  Arm. 

The  King's  Counfel,  in  opening  the  Evi- 
dence, obferved,  That  this  was  a  Branch  of 
the  Popifh  Plot  i  and  that  the  Reafon  of  this 
cruel  Affault  upon  Mr.  Arnold,  was  occafion- 
ed  by  his  putting  the  Laws  in  Execution  a- 
gainft  Papifts ,  and  particularly  his  profecut- 
ing  and  convicting  one  Evans,  a  Popifh 
Prieft. 

Then  Mr.  Arnold  was  fworn,  who  depo- 
fed,  That  on  the  15th  of  April  laft,  he  was 
with  fbme  Company  at  the  Denjfl-'l'a'vern, 
near  Temple-Bar,  till  Ten  o'Clock  at  Night  -3 
and  then  remembring  he  had  Bufinefs  with 
Mr.  Phillips,  his  Counfel,  who  lived  hear  the 
End  of  BeU-Tard,  he  defired  the  Company  to 
ftay  a  Moment  till  he  returned,  and  defired 
his  Friends  Servants,  who  waited  in  another 
Room,  to  go  with  him  :  Croffing  Fleet- 
Street,  to  Bell-Tard,  he  faw  two  Men  in  Cloaks 
follow  him,  and  imagined  they  were  the  Ser- 
vants he  had  called  ;  but  entering  Bell-lard, 
one  of  them  got  before  him,  and  looked  ear- 
neftly  in  his  Face  :  The  Deponent  paffed  him 
again,  and  by  the  Light  of  a  Candle  in  a 
Woman's  Hand,  faw  perfectly  that  it  was 
the  Prifoner,  whofe  Companions  coming  up, 
they  laughed  aloud ;  but  he  continued  his 
Way  to  Jackanapes-Lane  End,  and  there,  as 
he  was  looking  for  the  Kennel,  a  Cloak  was 
thrown  over  his  Head,  and  they  run  him  crofs 
the  Lane,  againft  a  Wall,  with  that"  Violence, 
that  they  broke  his  Head  :  Then  he  drew  his 
Sword,  but  could  not  turn  about  to  defend 
himfelf,  before  he  was  knocked  down,  and 
perceived  a  fharp  thruft  in  his  Side,  the  Point 
running  into  his  Belly  :  He  was  afterwards 
run  through  both  Arms  with  a  broad  Sword, 
and  through  one  of  his  Arms  with  a  final! 
Weapon,  and  received  feveral  other  Wounds. 
And  while  one  of  them  kept  him  down,  with 
No.  13. 


his  Foot  on  his  Breaft,  the  Perfbn  that  kept 
him  down  was  run  into  the  Leg  by.  another  of 
his  Companions,  and  faid,  Damm  me,  thou  haft 
fpoiled  my  Leg  :  That  the  Deponent  received 
feveral  Wounds  in  his  Body,  notwithftanding 
he  had  a  Pair  of  Whale-bone  Bodice  on,  and 
fbme  of  them  perceiving  it,  faid,  Damm  me, 
he  has  Armour  on  ;  whereupon  one  of  therri 
gave  him  feveral  Cuts  in  the*  Face,  and  he 
thought  he  fhould  never  recover  fbme  of  the 
Wounds  and  Bruifes  he  received  :  That  there 
being  a  Candle  in  a  Window,  and  a  Link-boy 
pafling  by,  he  again  faw  the  Priibner's  Face  j 
and  the  Cloak  being  pulled  off,  he  cried  out, 
and  People  came  in,  and  carried  him  to  the 
Sugar-Loaf,  and  from  thence  to  his  Lodg- 
ings, and  fent  for  a  Surgeon ;  That  the  A€- 
faffins  laughed  aloud  all  the  while  they  were 
cutting  and  hacking  him  •  and  when  they  went 
away,  one  of  them  faid,  Now,  you  Log,  pray 
for  the  Soul  of  Captain  Evans. 

Other  Witneffes  depofed,  they  heard  Giles  Other  E- 
the  Prifoner  fay,  He  muft   make  Hafte  into  vidence. 
Gloucefterjloire,  left  he  fhould  be  flopped   on 
Sufpicion  of  Arnold's  Bufinefs. 

A  Sword-Cutler,  of  Uske,  in  MonmouthJJoire^ 
depofed,  That  Giles  came  to  him  to  mend  his 
Sword,  and  demanding  if  he  had  been  fight- 
ing with  the  Devil  ?  Giles  anfwered,  No  -3  but 
with  damned  Ar-nold. 

Another  depofed,  That  the  Day  Mr.  Ar- 
nold was  wounded,  Giles  asked  him  where  he 
might  buy  a  good  Rapier?  To  which  he  an- 
fwered, He  did  not  know  ;  but  he  had  then 
a  good  broad  Sword. 

Others  depofed,  Giles  was  out  of  his  Lodg- 
ings at  Ten  that  Night  -3  nor  could  he  give  an 
Account  where  he  was  at  that  Time. 

Other  Witneffes  depofed,  He  was  a  Papiftj 
or  popifhly  affected :  That  he  was  acquainted 
with  Lewis  the  Jefuit,  and  faid  he  would  per- 
fuade  the  Executioner  not  to  execute  Lewis  3 
and  afterwards  attending  at  the  Execution,  he 
faw  Giles  dip  Cloths  in  Lewis's  Blood,  when 
he  was  quartered. 

Hobbs,  the  Surgeon,  depofed,  That  he  faw 
Mr.  Arnold's  Wounds,  which  were  as  he  had 
related  ;  and  that  they  could  not  be  given  by 
himfelf,  as  the  Prifoner  fuggefted. 

The  Recorder  Jeffries,  in  fumming  up  the  <The  Reior- 
Evidence,  faid,  In  Cafes  of  this  Nature,  i\\eder's  Di- 
H  h  h  h  h  Laws''*3'""- 
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Laws  of  England  had  not  proportioned  the 
Punifhment  'to  the  Crime :  He  thought  it  was 
impoffible  now  to  doubt  the  Truth  of  the 
Plot:  This  Tiece  of  Villany  was  little  fhort 
of  that  acted  upon  Sir  Edmund-bury  Godfrey: 
That  Giles  could  give  no  Account  where  he 
that   Night,   from  Nine   to   One  ;  and 


was 


though  the  Proof  ought  to  be  very  ftrong,  it 
was  not  to  be  expected  it  fhould  be  altoge- 
ther ib  full,  as  in  Cafes  of  private  Right,  and 
where  Things  were  tranfa&ed  publickly,  in  the 
Face  of  the  Sun. 

The  Jury,  after  half  an  Hour's  Recefs, 
brought  in  the  Prifoner  Guilts  :  Where- 
upon he  was  lentenced  to  fland  three  Times 
in  the  Pillory,  viz.  in  Lincoln  s-Lm-Fields3  at 


Grays-Inn,  and  at  the  May-Pole  in  the  Strand :     l68°- 
To  pay  a  Fine  of  50:  /.  and  lie  in  Prifbn  till3zCarII; 
he  paid  it,  and  find  Sureties  for  his  good  Be-  w/"v's" 

haviour  for  Life. 

It  is  highly  probable  that  Giles,  and  his  Remarks. 
Company,  committed  this  Outrage  on  Mr. 
Arnold,  for  his  profecuting  Popifh  Priefts,  and 
efpecially  Lewis  the  Jefuit,  who  was  execu- 
ted a  little  before  -,  for  I  could  never  hear 
they  had  any  other  Quarrel  with  him.  And 
our  Laws  leem  exceeding  defective,  as  the 
Recorder  obferves,  that  fuch  deiperate  Aflat 
fines  fhould  efcape  with  fb  inconfiderable  a 
Punifhment :  Whereas,  for  taking  a  fingle 
Penny  from  a  Man,  the  Punifhment  is  Ca- 
pital. 


VSi.The  Trials  of  '  ?  h  o 


Tnw  fng'j 
Trial.      ■ 


mas  Thwyng,  and  Mar 
essicks,  for  High-Treafon,  at  Tork  Affizes, 
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9  July  1680.  32  Car.  1L 
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TH  E  Indictment  charges  the  Prifoners 
with  High-Treafon,  in  comparing  the 
Death  of  the  King,  the  Subverfion  oi: 
the  Government,  and  the  Froteftant  Religion  , 
with  affembling  and  conlulting  to  put  thefaia 
Treafbns  in  Executioo,  contributing  feveral 
Sums  of  Money  to  accomplifh  their  Laid  trai- 
terous  Defigns,  and  giving  Notes  for  more. 

The  Witnefles  being  called,  Bolron  depo- 
fed, That  he  was  made  Steward  of  Sir  iho- 
mas  Gafcoigne's  Coal-works^  in  1674,  an^  in 
75  he  turned   Papift ;  and   that    in    Janu- 
ary 76,  Father   Rujbton,  his  ConfefTor,  with 
the   Prifoner  Sthwyng,  _  and  feveral    others, 
came   to  the  Deponent's   Houfe,  and  asked 
him  how  he  flood  affected  to  the  Roman  Ca- 
tholick   Religion,  and   if  he   would   venture 
his  Life   and   Eftate  in  it   on  Occafion  ?  To 
which  the  Deponent  agreeing,  Ruftoton  gave 
him  the  Oath  of  Secrecy  ;  and  in    1677,  Sir 
tfkemas   Gafcoigne,    Sir   Miles   Stapleton,  the 
Lady    Stempeft,    Mr.    Rnjhton,    the    Prifoner 
ffb-wyng,  and  feveral  others,  met   in  the  old 
Dining  Room  at  Sir  tfhomas  Gafcoigne's  Houfe, 
and  agreed  the  King  fhould  be  killed  ;  and 
ftbwyng  faid,  if  they  loft  this  Opportunity, 
they  fhould  never  have  the  like  again  3   and 
that  the  effecting  it  would  be  very  beneficial 
to  the  Church  of  Rome.     They  alfb  agreed  to 
erect  a  Nunnery  at  Dolebank,  after  the  King 
fhould  be  killed  ;  and  the  Lady  Tempeft  offer- 
ed  them    Brought  en  for    the    prefent,     and 
tthwyng  was  to  be  ConfefTor  to  the  Nunnery  : 
That  the  Deponent  paid  10  /.   to   Ruftoton  in 
Stbwyng's  Pretence,  towards  killing  the  King, 
and  law  a  Lift,  in  tthwyng's  Hands,  entitled, 
A  Lift  of  the  Names  of  the  Attars,  and  Con- 
tributors, engaged  in  the  Dejign  of  promoting 
the  Roman  Cathclick  Religion,  and  alfo  of  eft a- 
Uifloing  a  Nunnery  :  By  which  was  meant  rai- 
fing  Money  for  killing  the  King.  And  Ihwyng 
told  the  Deponent  afterwards,  That  30,000  /. 
was  raifed  in  Torkfbirei  Lancaftoirei  and  Derby- 


ftoire,  for  killing  the  King ;  and  the  Lift  of 
Particulars  was  fent  beyond  Sea. 

That  m  1678,  the  Deponent  difcourfing 
with  the  Prifoner  Prefticks,  about  the  Plot, 
at  his  own  Houfe,  fhe  faid,  Father  Harcourt9 
her  Confefibr,  firft  engaged  her  in  it.  That 
Pickering  told  her,  he  was  to  have  kil'ed  the 
King,  and  fhe  was  forry  he  did  not  do  it :  The 
King  was  an  Als,  and  not  fit  to  govern  ;  for 
what  Money  the  Parliament  gave  him,  he 
fpent  upon  Whores  and  Concubines. 

Mowbray  depofed,  That  about  Michaelmas  Mow- 
1676,    Ruftoton,   Addifon,   and  I'hwyng   the  bfay'-'  E' 
Prifoner,  with  other  Priefts,  met  at  Rufto ton's Vldence- 
Chamber,  and  agreed  to  kill  the  King,   be-^ 
caufe  he  had  not  kept  his  Promife,  made  to 
the  Jefuits  beyond  Sea,  to  bring  in  their  Re- 
ligion j  and  laid  that  Tork  and  London  were 
to  be  fired :  And  that  Force  muft  be  ufed  a- 
gainft  the  King,  and  all  other  Hereticks,  that 
oppofed  the  Advancement  of  their  Religion. 
It    was  not  only  lawful,  but  meritorious  to 
kill  him  :  That  there  was  a  Lift  of  thofe  en- 
gaged in  the  Defign,  and   Ruftoton  and  the 
Prifoner  Ihwyng  were  the  Managers  of  it. 

Mrs. Bolron,  the  elder,  depofed  That  the 
Prifoner  PreJJicks  laid  feveral  Times,  that  fhe 
knew  of  the  Plot :  That  Pickering  was  to  have 
killed  the  King,  and  fhe  was  forry  he  did  not 
do  it  j  though  it  had  been  done,  if  it  had  not 
been  for  Oates  and  Bedloe  :  There  would  be 
no  Quiet  in  England,  till  the  Roman  Catho- 
licks  got  the  upper  Hand,  and  there  was  not 
a  Proteftant  left  in  England:  The  King  fpent 
his  Money  among  Concubines,  and  was  not 
worthy  to  be  a  King,  and  hoped  an  Army  of 
Catholicks  would  be  raifed  to  bring  in  Po- 
pery. 

Mrs.  Bolron,  the  younger,  depofed,  That 
in  1678,  fhe  heard  Prejftcks  the  Prifoner  lay, 
That  there  was  a  great  Confpiracy  carrying 
on,  to  alter  the  Government,  and  eftablifh 
the  Romifto  Religion, 
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i<58o.         j0hn  Hutchinfon  depofed,  That  he   heard 
52  Or.  II.  prejficj,s  tne  prilbner  lay,  We  fhould  never  be 
,~/v>~'  at  Peace,  till  we  were  all  of  the  Roman  Ca- 
tholick  Religion  •  for  the  King  was  an  Here- 
tick,  and  fpent  more  Money  on  his  Whores, 
than  on  his  Queen  :  We  mould   never   be  at 
Eafe,  till  the  Duke  of  Tork  was  made  King. 
TWyng'j      ^biscyng,  the  Prifbner,  called  fbme  Witnef- 
Defence.     feS}  who  depoied,  Thar  the  King's  WicnefTes 
fwore  againft  him  malicioufly   at  this  Trial  ; 
but  that  thev    had   declared  formerly,  that 
neither  Sir    Thomas   Gafcoignc,  to   whom  he 
was  related,  nor  any  of  his  Family  were  con- 
cerned in  the  Plot. 

Other  WitnefTes  depofed,  Bokon  fwore  he 
would  ruin  Sir  -fboraas  Gafccigne,  and  his  Fa- 
mily i  and  Sir  Thomas  Gail  ague's  Groom  de- 
poled,  That  tflmyng  was  not  at  bis  Houfe  at 
the  Time  one  of  the  WitnefTes  depoitd  he 
was  there  at  a  Coniult. 

Mr.  Juftice  Dolben,'\n  fumming  up  the  Evi- 
dence, d  reded  the  Jury  to  acquit  PnJJLks, 
becaufe  there  was  no  Evidence  againft  her, 
but  of  what  fhe  had  Taid  others  were  to  do  ; 
and  it  did  not  appear  fhe  was  privy  even  to 
chat:  As  to  her  laying  fhe  was  lorry  Picker- 
ing did  not  kill  the  King,  Sc.  he  did  not 
think  iuch  Words  amounted  to  Treaion  :  But 
as  to  tfbwvJig,  there  were  two  pofitive  Yv  it- 
neffes  againft  him;  and  intimated,  that  he 
thought  the  WitnefTes  I'bwyng  brought  to  in- 
validate the  Teftimon*.  of  L'oirou  and  Mow* 
bray,  was  not  to  be  regarded 

Mr.  Baron  Atkyns  oblerved,  There  was 
one  Witnefs  which  depofed,  that  PreJJicks 
confefTed  fhe  was  privy  to  the  Plot :  And  for 
tfbwyhg,  there  were  two  pofitive  Witnefles  a- 
gainft  him;  and  did  notfeem  to  give  anyCre- 
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dit  to  the  WitnefTes  tfhwyng  produced  to  1680. 
prove  it  a  malicious  'roiecution :  Where- 32Ca:  **• 
upon  the  Jury  acquitted  Mary  Pr.fficks  ;  but^Qf]^' 
brought  in  tfhwyng  Guilty,  and  Sentence  acquitted. 
was  palled  on  him  as  a  Tray  tor  :  He  was  re-  Thwyng 
prived  from  Time  to  Time,  till  the  23d  of  eon^ed> 
October,  and  then  executed  ZuT' 

It  Teems  a  little  ftrange,  that  T^o^g  fhould  Remarks™ 
be  convicted,  on  the  Teftimony  of  WitnefTes  rhwyng'* 
that  were  not  believed  at  the  Trial  of  Sir  Irial 
tfhomas  Gafcoigne,  who  was  charged  with  be- 
ing  at  the  Tame  Treafbnable  ConTuIts,  and 
made  the  Tame  Defence  that  ¥hwyng  did. 
This  is  aicribed,  in  a  great  Me  dure,  to  the 
Credulity  of  the  Judges  that  tried  the  unfor- 
tunate jthgoyng ■;  Mr.  Juftice  Dolbcn  was  yet 
a  Eeliever  of  the  Plot ;  and  Mr,  3 iron  At- 
kyns &  zealous  1  romotcr  of  the  Belief  of  it, 
and  of  every  Thing  eile  that  might  dvance 
the  Intereft  of  the  Faction  :  But  the  Govern- 
ment were  To  little  Tatisfied  of  tfbwyng'b  Gu'It, 
that  they  Tufpcnded  his  Execution  for  rftree 
Months  :  However,  the  Parliame  t  meeting 
in  October,  and  a  prevailing  Fad  ion  lee.ni  ;g 
determined  not  to  enter  upon  Bufmefs,  unlefs 
the  Perlbns  accufed  of  the  Popifh  lot  were 
proTecuted  with  the  fame  Heat  they  were  at 
firft  ;  the  Miniftry  found  themTelves  under 
a  kind  of  Neceffity  of  inffermg  <Thwyng  to 
be  execnted,  according  to  his  Sentence,  two 
or  three  Days  after  the  Parliament  met ; 
though  this  Compliance  was  far  from  having 
the  Efted  the  Court  expedeo  from  it  ;  and 
indeed  it  was  the  greateft  Blemifh  on  that 
Admin'ftration,  that  they  luflfered  Men  to  be 
put  to  Dearh,  of  whoie  Innocence  they  were 
but  too  well  latisfied. 


1 6  So 
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;TThe  Trial  of  Elizabeth  Cellier,  for  a  MifJe- ^Sr°h. 
meanor,  in  pubiifhing  a  Libel,  n  Sept  1680.^"^ 
j2  Car.  II. 
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TH  E  Indidment  charges,  that  the-  Taid 
Elizahtb  Cellicr,  being  a  Pap.ft,  and 
defigning  xo  bring  his  Majefty,  and  bis 
Government,  and  the  Proteftant  Religion  in- 
to Contempt  ;  and  to  aTperle  the  WitnefTes 
that  had  certified  againft  her,  and  others,  in- 
dided  of  High-Trealbn,  did,  on  the  firft  of 
September,  in  the  3  2d  Year  of  the  King,  at 
the  larifh  of  St.  Clement  Danes,  in  the 
County  of  Middlefex,  falfly,  malicioufly  and 
jeditioMfly,  write  and  publifh  a  fcandalous  Li- 
bel, entitled,  Malice  Defeated,  &c.  wherein 
are  contained  many  fcandalous  ExprefTions, 
r'efleding  on  the  .Ad  mini  fixation  ;  particularly 
for  luffering  P  ance,  Corral,  and  others,  to  be 
threatned  and  tortured,  to  make  them  Wit- 
nefTes of  the  Popifh  Plot. 

The  WitnefTes  being  called,  it  was  unan- 
Twerably  proved,  that  Mrs.  Cell  -r  had  ac- 
knowledged herielT  the  Author  of  the  Book, 
and  had  Told  and  delivered  them  to  leveral 
People,  at  her  own  HouTe. 


To  confute  the  Story  of  Prance's  being 
tortured  in  Newgate,  Prame  himlelf  was  cal- 
led as  a  Witnels  at  this  Trial,  who  declared 
that  he  was  never  tortured  ;  but  Mr.  Rubard- 
fon,  the  Keeper  of  Newgate,  took  great  Care 
of  him. 

Corral,  the  Coachman,  alfo  was  called  ;  but 
he  not  appearing,  his  Wife  was  examined,  and 
depoled,  That  fhe  carried  her  Husband  Pro- 
vifion  when  he  was  in  Newgate ;  but  was  not 
permitted  to  lee  him  while  he  was  on  the 
Mailer's  Side :  That  about  a  Fortnight  after, 
fhe  law  him  with  great  Fetters  on,  which 
made  her  imagine  he  had  murdered  Tome  Bo- 
dy ;  and  the  Jaylors  faid  they  put  on  thofe 
Irons  to  keep  his  Legs  warm  ;  and  that  there 
were  many  Holes  in  his  Legs,  as  others  could 
tcftify,  who  furnifhed  her  with  Plaifters  for 
him  :  And  Baron  IVelon  obferving,  that  it 
was  reported  Rtchardfon  had  Irons,  they  cal- 
led Sheers,  that  weighed  forty  pounds,  he 
aniwered,  he  had  not  one  that  weighed  twelve 

Pounds  : 
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1680.  pounds ;  but  did  not  contradict  the  Evidence 
Car. It. qq  '  $>s  \,yjfe  gave:  However,  the  Lord 
^^  Mayor  laid,  Corral  had  denied  all  before  him 
upon  Oath. 

Mrs.  Celliers  Counfel  deferted  her  Caufe, 
and  find  nothing  for  her ;  but  fhe  urg'd  in 
her  Defence,  that  fhe  was  told  what  fhe  had 
wrote,  and  thought  fhe  might  jaftify  the  pub- 
lifhing  it,  fince  fhe  did  not  make  the  Story. 
She  urged  alfo,  that  her  Family  had  been  very 
Loyal,  her  Father  and  her  Brother  were  both 
killed  in  one  Day,  in  the  Service  of  his  Ma- 
jefty ;  and  fhe  herfelf  had  ventured  her  Life 
by  Sea  and  Land,  to  ferve  him,  as  his  Ma- 
jefty  had  acknowledged. 

To  which  Mr.  Baron  Weflon  anfwered,  No 
Doubt  his  Majefty  had  recompenced  her,  ac- 
cording to  her  Deferts  j  but  they  muft  ac"t  by 
the  Rules  of  Law :  That  the  torturing  Cri- 
minals was  illegal,  and  he  did  not  know  it 
had  been  praCtifed  fmce  the  Reign  of  Queen 
Elizabeth^  when  Campion,  the  Jefuit,  was 
examined  upon  the  Rack. 

The  Jury  finding  her  Guilty,  Sir  George 
Jeffries,  the  Recorder,  pronounced  the  fol- 
lowing Sentence  on  her,  (Viz.)  tfhat  fie 
Jhould  pay  a  Fine  of  1000  1.  be  committed  till 
Payment,  ft  and  three  Sfimes  in  the  Pillory,  and 
find  Sureties  for  her  good  Behaviour  for  Life  : 
k'bat  part  of  the  Books  Jhould  he  bur  n't  by  the 


She  is  con 
vicfed. 

Her  Sen- 
tence. 


common  Hangman  in  her  View,  and  a  Paper,     l6%°- 
containing  her  Offence,  affixed  to  the  Pillory  -32C:ir  n- 
which  Sentence  was  afterwards  executed. 

Mrs.  Cellier,  it  feems,  was  not  able  to  prove  Remarks. 
all  the  Stories  fhe  had  heard,  in  relation  to 
the  threatening  and  torturing  Prance  and  Cor- 
ral, to  make  them  Witneffes  of  the  Popifh 
Plot ;  but  Mr.  Echard,  to  whom  I  refer  the 
Reader,  has  given  us  a  very  full  and  particu- 
lar Account  of  that  Matter  :  And  here  we 
find  Corral's  Wife  atteftirig,  that  fhe  was  not 
permitted  to  fee  her  Husband,  in  Newgate,  a 
great  while,  and  when  fhe  was,  fhe  found 
him  loaded  with  Irons,  and  great  Sores  in  his 
Legs,  occafioned  by  them  ;  which  is  fome- 
thing  extraordinary,  when  the  Man  was  nei- 
ther charged  with  Treafbn  or  Felony.  Prance 
alfb  was  diffracted  with  the  Ufage  he  met 
with,  fometimes  fwearing  one  Thing,  and 
then  another  j  now  confeffing,  and  then  dc 
nying  what  he  had  teftified,  in  the  mofl  fb- 
lemn  Manner :  But  what  puts  the  Matter  be- 
yond all  Doubt,  was,  the  voluntary  Confeffion 
of  Prance  in  the  next  Reign,  when  he  de- 
clared, that  all  the  material  Parts  of  his  Evi- 
dence, at  the  Trials  of  Green,  Berry,  and  Hill, 
were  abfolutely  falfe,  and  the  Effects  of  his 
Cowardife,  having  been  tortured  and  threaten- 
ed with  Death,  to  make  him  accufe  thofe  in- 
nocent Men. 
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The  Trial  of  William   Vifcount  Stafford,,^' 
for  High-Treafon,  before  the  Houfe  of  Lords,  in"^^ 
JVeftminfter-Hall,  (Heneage  Lord  Finch^  Lord 
Chancellor  of  England,  being  conftituted  Lord 
High  Steward  on  this  Occafion)  the  30th  of  No-> 
vemfrer,  1680.  32  Car*  II. 


m  /~T"sHE  Articles  were  entitled,  Articles  of 

ticies  a-  -*-  Impeachment,  of  High-tfreafon,  and  other 
gainfi  him-  Crimes  and  Offences,  againfi  William  Earl  of 
Powis,  William  Vifcount  Stafford,  and  Henry 
Lord  Arundel  of  Wardour,  William  Lord 
Petre,  and  John  Lord  Bellafis,  now  Prifoners 
in  the  Tower  of  London. 

1.  The  firft  Article  charges,  That  there 
had  been  for  many  Years  a  traitorous  and 
execrable  Confpiracy  carried  on  by  the  Pa- 
pifts,  to  fubvert  the  ancient  Government  and 
Laws  of  this  Kingdom,  and  to  fupprefs  the 
true  Religion  therein  eftablifhed. 

2.  That  the  faid  five  Lords,  together  with 
Philip  Howard,  commonly  called  Cardinal  of 
Norfolk^  tfhomas  White,  alias  Whitebread,  Pro- 
vincial of  the  Jefuits,  and  divers  other  Jefuits, 
Priefts,Friers,and  other  Perfons,  had  traitorouf- 
ly  agreed,  confpired,  and  refblved  to  depofe  and 
murder  his  prefent  Majefty,  and  by  malicious 
and  advifed  Speaking, Writing,  and  otherwife, 
had  declared  fuch  theirPurpofes  and  Intentions : 
That  they  had  alfo  confpired  and  contrived 
to  fubject  this  Kingdom  to  the  Pope,  and  fhare 
among  themfelves  the  Eftates  of  his  Majefties 


P roteftant    Subjects  -3    to    reftore  Religious 
Houfes  and  the   Lands  belonging   to   them, 
and  to  erect  others,  and  to   deprive  all  Pro-, 
teftant  Bifhops  and  other  Ecclefiaftical  Perfons 
of  their  Offices  and  Preferments. 

3.  That  the  faid  Confpirators  and  their  Ac- 
complices had  held  feveral  Cbnfultations  con- 
cerning the  Inftruments  they  fhould  ufe  to 
murder  his  Majefty,  and  had  refblved  to  effect 

•it  by  poifoning,  fhooting,  ftabbing  or  fuch 
like  Means,  and  actually  hired  feveral  Perfons 
to  go  to  Windfor,  and  other  Places  where  his 
Majefty  refided,  to  murder  him  j  and  the  Af- 
fafins  had  accepted  the  Rewards  offered  .them, 
undertaken  to  do  the  Deed,  and  gone  to  thole' 
Places  for  that  Furpofe. 

4.  That  they  had  procured  Forces  to  be 
railed,  and  made  Application  to  the  Pope,  his 
Cardinals,  Nuncios,  and  others,  to  obtain 
Supplies  of  Men,  Money,  Arms  and  Amu- 
nition,  to  levy  War,  and  raife  a  Rebellion 
within  this  Kingdom,  and  to  feize  his  Majefty's 
Navy  and  Forts ;  whereupon  the  Calamities 
of  War,  Murders  of  innocent  Subjects,  Men, 
Women  and  Children,  Burnings,  Rapines,  De- 
valuations, 
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1680.    vaftations,  and  other  dreadful  Miferifes   muft 
52C:ir-rihave  endued. 

^^^^  5.  That  the  Confpirators  had  procured  and 
accepted  Commiffions,  granted  by  or  under 
the  Pope,  or  other  ufurped  Authority,  to 
raife  Men,  Money,  Arms,  and  other  Things 
neceffary  for  their  wicked  and  traitorous  De- 
figns,  particularly,  a  Commiffion  for  the  laid 
Henry  Lord  Arundel  of  War -dour ;  to  be  Lord 
Chancellor  ;  a  Commiffion  to  the  laid  William 
Earl  of  Powis,  to  be  Lord  Treafurer ;  a  Com- 
miffion to  the  laid  John  Lord  Bellafis  to  be 
General  j  another  to  the  faid  William  Lord 
Petre,  to  be  Lieutenant-General;  and  a  Power 
to  the  laid  William  Vifcount  Stafford  to  be 
Pay -mailer  of  the  Army  intended  to  be 
railed. 

6.  In  order  to  conceal  the  Difcovery  of 
their  Plots  and  Confpiracies,  and  fecure  them- 
felves  from  Juftice,  the  laid  Confpirators  had 
ufed  many  wicked  and  diabolical  Arts,  caufing 
their  Priefts  to  adminifter  Oaths  of  Secrecy 
together  with  the  Sacrament,  and  upon  Con- 
feffions,  to  give  Ablblutions  on  concealing  the 
laid  Conipiracy.  That  they  caufed  Sir 
Edmundbury  Godfrey,  who  had  taken  le- 
veral  Examinations  relating  to  the  laid  Con- 
ipiracy, to  be  murdered,  giving  out  that  he 
was  alive,  and  privately  married :  And  after 
his  Body  was  found,  malicioufly  reported  that 
he  murdered  himfelf:  Which  murder  was  com- 
mitted with  Befign  to  ftifle  and  fupprefs  the 
Evidence,  and  to  deter  all  other  Magiftrates 
from  making  further  Enquiries  into  their  Pjots 
and  Conlpiracies. 

And  laftly,  That  they  had  contrived,  by 
many  falfe  Suggeftions,  to  lay  the  Imputation 
and  Guilt  of  the  aforefaid  horrid  and  de- 
teftable  Crimes  upon  the  Proteftants,  th.it 
thereby  they  might  efcape  the  Punifhments 
they  juftly  deferved  $  expofe  the  Proteftants 
to  great  Scandal,  and  fubject  them  to  Perfe- 
cution  and  Oppreffion  in  all  Countries,  were 
the  Romifh  Religion  was  profefTed. 

Of  all  which  Treafbns  and  Crimes,  the 
Knights,  Citizens,  and  Burgelfes  in  Parliament 
affembled,  did  impeach  the  laid  Lords,  and 
every  of  them,  in  the  Name  of  all  the  Com- 
mons of  England,  praying  they  might  be  put 
to  anfwer  the  Premiffes,  and  fuch  Trials  and 
Judgments  miight  be  had  thereupon,  as  was 
agreeable  to  Law  and  Juftice,  and  the  Courfe 
of  Parliaments. 

To  which    the   Lord    Stafford   anfwered 
generally,  that  he  was  not  Guilty,  and  the 
Commons  replied,  and  joined  IlTue  thereupon. 
On  the  30th  of  November,  the  Lords  be- 
ing come  down  from  their  Houfe  to  the  Court 
erected   in  Wejlminfter-Hall ;  the  Commons 
feated  on  each  fide  of  them,  all  bare,  and  the 
Managers  in  the  Rooms  appointed  for  them  ; 
the  Lord  Vifcount  Stafford  was  brought  to 
LorA  High  the  Bar,  to  whom  the  Lord   High  Steward 
Steward's  made  a  Speech,  wherein  he  told  his  Lordfhip, 
f&ecw*  r^at  ^e  was  Pr°fecute£*  on  t^e  loud  and  dread- 
cftheTria!.  ful  Complaints  of  the  Commons,  and  was  to 
be  tried  by  the  whole  Body  of  Peers,  where 
he  might  be  fure  no  falfe  Weights  or  Meafures 
ever  were,  or  could  be  found,  but  the  Balance 
would  he  exactly  kept,  and  all  the  Grains  of 
Allowance  his  Cafe  would  bear,  certainly  put 
No.  13. 


into  the  Scales  -,  but  as  ii  was  impoffible  their     1680. 
Lordfhips  fhould  condemn  the  Innocent,  lb  52,CarIL 
it  was  equally  impoffible  they  fhould  clear  the  ~/*s' 
Guilty  :  If  therefore  he  had  been  agitated  by 
a  reftlefs  Zeal,  to  promote  what  they  called 
the  Gatholick   Caufe,  and  had  engaged  Jin  fuch 
black  and  deep  defigns  he  was  charged  with, 
and  this  fhould  be  fully  proved,  he  muft  ex- 
peel;  to  reap  what  he  had  lbwn :  And  as   he 
muft  hear  with  Patience  what  fhould  be  faid 
againft  him,  fb  he  fhould  have  Time  to  anfwer 
it,  and  have  a  very  fair  and  equal  hearing. 

The  Charge  being  read,  during  which  Time 
his  Lordfhip  was  allowed  to  fit,  Mr.  Serjeant 
Maynard,  one  of  the  Managers  for  the  Com- 
mons, opened  the  Impeachment  and  Evidence. 
He  obferved  that  the  Impeachment  confifted  fhe  Khg'i 
of  two  Parts,  a  general  and  particular  Charge  ;Comfel 
And  accordingly  they  fhould  firft  prove  a  Plot  $/l»^,e 
in  general,  and  then  fhew  the  Share  the  Lord 
at  the  Bar  had  in  it :  That  great  and  wicked 
were  the  Defigns  of  the  Confpirators :  To  de- 
ftroy  the  King,  in  Hopes  of  better  Times  un- 
der his  Succeffbr:  To  deftroy  and  maffacre  all 
that  flood  in  their  Way$  the  whole  Body  of 
Proteftants  in  England :  That  an  Army  at 
Home  was  in  a  Manner  formed,  Commanders 
appointed,  and  Aid  from  France  invited  and 
promifed  :  They  thought  it  meritorious,  to  de- 
ftroy a  Heretick  King,  and  the  Papifts  at  home 
and  abroad  had  broke  through  all  the  Bonds 
of  Nature,  and  other  Obligations,  to  obtain 
their  Ends.  The  Hiftories  of  all  Times  and 
Countries,  afforded  Inftances  of  fuch  Catholick 
Plots,  and  therefore  there  was  no  Improbability 
they  fhould  be  in  one  now,  to  propagate  their 
Religion.  Another  Thing,  that  might  induce 
a  Belief  of  the  Plot,  he  obferved,  was,  the 
Murder  of  Godfrey,  who  had  taken  the  Ex- 
aminations of  the  Plot  j  and  the  many  En- 
deavours to  feduceand  tamper  with  the  Wit- 
neffes,  and  blaft  their  Characters,  was  a  further. 
Confirmation  of  it. 

Sir  Francis  Winnington,  another  of  the 
Managers,  leconded  Serjeant  Maynard,  and 
faid,  he  looked  upon  the  Caufe  of  that  Day,  to 
be  the  Caule  of  the  Proteftant  Religion: 
That  the  Papifts  had  great  Advantages  and 
Encouragements  at  that  Time,  to  enter  into 
this  Confpiracy  :  They  had  crept  into  the 
King's  Councils  ■  and  though  Ibme  of  them 
had  been  detected  and  difcharged,  as  ill  Men 
had  fucceeded  them. 

Men  were  grown  too  eafy  and  favourable  to 
the  Papifts  Projects  for ;  reconciling  them  to 
us  had  been  lately  let  on  Foot. 

The  Miniftry  prevented  the  Execution  of 
the  Penal  Laws  againft  Papifts,  and  turned 
them' upon  the  Proteftant  Diffenters,  and  by 
that  means  weakened  and  divided  the  Pro- 
teftant Intereft. 

But  the  greateft  Encouragement  they  had  to 
enter  on  this  Conipiracy,  was,  the  Profpecl  of 
a  Popifh  Succeffbr ;  His  _|>relent  Majefty's 
Firmnels  to  the  Proteftant  Religion,  fruftrated 
all  their  Hopes  of  re-eftablifhing  their  Religion 
while  he  lived ;  and  therefore,  like  true  Papifts, 
they  would  throw  off  all  Obligations  ot 
Loyalty  and  Allegiance,  and  deftroy  him. 

As  to  the  Proof  of  the  Plot  in  general,  he 

thought  the  feveral  Attainders  of  the  Jefuits, 
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and  the  Convictions  of  Reading,  and  others, 
of  tampering  with  the  Witneffes,  a  fufficient 
Evidence  of  it  :  And  as  their  Lordfhips  An- 
ceftors  had,  by  their  Honour  and  Juftice,  pre- 
fer ved  the  Anceftors  of  the  Commons,  They 
did  not  doubt  but  their  Lordfhips  would  tread 
in  their  Steps.  They  had  now  in  their  Hands 
an  Opportunity  of  making  their  Zeal  for 
Truth,  and  the  Proteftant  Religion,  famous  to 
Poftenty  j  and  no  Artifice  could  create  the 
kaft  Jealoufy  in  them,  that  their  Lordfhips 
would  mew  any  Injuftice  to  the  Commons  of 
England  :  To  their  Judgment,  therefore,  this 
Cauie  was  fubmitted,  and  when  they  hid 
their  Lordfhips  Judgment,  they  did  not 
doubt  but  they  fhould  drive  Popery  out  or 
this  Engl.'/b  World. 

Mr  Treby.,  another  of  the  Managers.,  ob- 
ferved,  That  their  Evidence  confiftea  of  two 
Parts,  i.  To  fhew  the  general  Conipnacy, 
and  2.  The  particular  Share  th'e  Lord  at  the 
Ear  had  in  it. 

They  had  laid  it  in  their  Articles,  That 
there  was  an  execrable  Plot  carried  on  by 
Papifts,  and  that  the.Confpirators  a&ed  di- 
vers Parts,  and  in  divers  Places,  be)  ond  Sea 
as  well  as  here  :  That  this  was  an  Enterprize 
too  extenfive  to  be  managed  by  a  fingle  No- 
bleman, and  therefore  they  would  fhew,  firft, 
That  there  was  fuch  a  grand  and  univerlal 
Defi<m  of  Fapifts,  in  which  this  Lord  was  to 
co-operate  his  diftincl:  Share ;  though,  when 
they  defended  to  Particulars,  it  would  ap- 
pear, that  his  Part  had  been  great,  and  ma- 
naged with  Malice  as  great  as  any. 

Then  the  Managers  called  their  Witneffes  j 
and  firft  one  Smitb,who  gave  a  general  Account 
of  the  Plot :  he  depoied,  That  he  had  been 
a  Popifh  Prieft,  but  was  now  turned  Protel- 
tant ;  That  he  had  lived  in  the  College  of  the 
£«g//y7rjefuits  at  Rome  five  Years,  and.  the 
Teiuits.in  their  Sermons  and  private  Dhcourfes 
maintained,  That  the  King  of  England  was 
an  Heretxk,  and  that  whoever  would  take 
him  out  of  the  Way,  would  do  a  Meritoii- 
oiis  A &  ;  that  he  underftood  at  Rome,  there 
was  a  Plot  going  forward  to  murder  the  King, 
and  when  he  came  to  England  he  obierved 
there  was  the  lame  Defign  here ;  and  fbat  a 
was  common  2'alk  all  over  the  Country. 

Da tr dale  depoied,  That  for  fifteen  or  fix- 
teen  Years  paft,  there  had  been  a  Defign  to 
of  the  Plot  jntroiucc  i'opery  by  Force  of  Arms  upon  the 
in  general.  Kir>CT>s  jjeath  ■  but  he  heard  nothing  till  of 
late&of  killing  the  King  :  That  he  had  been 
at  feveral  confutations  for  taking  off  the 
King,  and  there  had- been  a  general  Collection 
of  M'oney  for  carrying  on  the  Defign  j  he 
had  received  five  hundred  Pounds  at  once, 
and  paid  it  to  Ewers  the  Jefuit,  for  Arms  re- 
ceived from  beyond  Sea  :  That  the  Lord 
Affm  and  Sir  James  Symonds,  were  ordered 
to  difpofe  of  Arms,  which  came  from  beyond 
Sea,  to  the  Value  of  thirty  thouiand  Pounds ; 
and 'he  had  heard  the  F,wb  King  would  fur- 
nifh  a  Body,  of  Troops  and  other  Supplies  : 
That  the  Jeiults  Letters  went  through  the 
Deponent's  Hands  for  two  Years,  and  he  re- 
ceived one,  the  14th  of  October,  1678,  dated 
the  1 2th,  which  laid,  <£his  Night  Godfrey 
is  difpatched  -3  and  the  Reafon  he  was  taken 
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off,  Ewers  told  the  Deponent,  was,  becaufe  16S0. 
Coleman  fent  trje  Duke  of  Tork  Word^he  had  3aCar  JI, 
diicoverei  the  whole  Plot  to  him  :  That  the  *~/"V"N«' 
Deponent  himfelf  contributed  four  hundred 
Pounds  towards  the  Plot,  and  promifed  a  hun- 
dred more  :  That  the  Lord  Stafford  was  pre- 
fent  at  feveral  Confults,  where  the  introducing 
Popery,  the  buying  Arms,  and  the  King's 
Death,,  were  under  Confideratfon  ;  and  there 
was  an  Indulgence,  publifhed  in  the  Year  1678, 
That  whoever  fhould  be  active  in  thefe  De- 
figns,  fhould  have  a  Pardon  for  all  their  Sins  : 
1  hat  when  the  King  was  killed,  .Arms  were 
to  be  put  into  the  Hands  of  certain  Perfbns, 
who.  were  to  rife  at  an  Hour's  Warning,  and 
cut  the  Froteftants  Throats,  and  if  any  ef- 
caped,  the  Army  was  to  deftroy  them  ;  ad- 
ding, that  Whitebread  the  Jefuit  wrote  Ewers 
a  Letter  by  the  common  Poft,  wherein  he 
defired  him,  in  Words  at  length,  without  a 
Cypher,  To  provide  Jiout  Fellows  to  kill  the 
King 

Oats  depofed,  that  he  was  reconciled  to  Chtes'j  E- 
the  Church  of  Rome  on  Affo-Wedn.fday,  x6*j6,vidence. 
and  admitted  then  a  Novice  of  the  Order  of 
the  Jefuits :  That  in  April  1677,  he  was  fent 
to  Spain,  where  the  King's  Death  was  talked 
of,  for  that  he  was  an  Enemy  to  God  and 
Man.  In  November  following  the  Deponent 
was  ordered  to  England,  where  he  under- 
ftood Grove  had  been  difappointed  in  his 
Defign  of  killing  theKng;  but  had  great 
Hopes  of  effecting  it  the  next  Year  :  That  in 
December  1677,  the  Deponent  was  fent  to 
St.  Qmers,  where  they  received  an  Account 
of  an  Attempt  that  Pickering  had  made  upon 
the  King's  Life,  which  failed  by  the  Flint  of 
his  Piftol  being  loofe  :  Then  he  gave  Evi- 
dence of  the  treafbnable  Confult  at  the  IVhite- 
Horfe  in  April,  16  78,  as  he  had  done  at  the 
Jefuit;>  Trials,  and  of  Sir  George  IVakemans 
being  employed  to  poifon  the  King  ;  and 
faid,  Strange  told  him  how  London  was  fired, 
and  that  the  Incendiaries  who  were  apprehend-  > 
ed,  were  repealed  by  the  Duke  of  Tort's 
Order. 

f\n;ufon  depofed,  That  Ireland  would  have  Jennifon'j 
employed  him  to  murder  the  King  j  and  that  Evidence. 
he  (the  Deponent)  recommended   four  flout 
Irijhmen  to  him  in  Auguft,    1678,   for  that 
Service,  whole  Names  Ireland  took  down. 

The  Managers  having  given  Evidence  of 
the  Plot  in  general,  the  Witneffes  were  di- 
rected to  teftify  what  they  knew  againft  the 
Lord  Stafford  in  particular. 

Whereupon  Dugdak  depofed,  That  the  lat-  Duo-dale ** 
ter  End  of  Augnjt,  or  the  Beginning   of  Sep-  VejHmony 
tember,  78,  he  was  admitted  to  a   Confu  I  ta- <*£<""/ ^- 
tion  at  the  Lord  A  [tons  Houfe,  where  the  ^2* 
Lord  Stafford,  the  Lord  AJlon,  and  feveral    r' 
more,  came  to  a  Refbiution,  upon  the  Intelli- 
gence they  had  received   from  beyond  Sea : 
That  the  fpeedieft  Way  to   introduce  their 
Religion  was,  to  kill  the  King ;  to  which  Re- 
folution  the  Lord   Stafford  confented  :  That 
foon  after,  the  Lord  Stafford  lent  for  the  De-> 
ponent  into  his  Chamber,  and  promifed   him 
five  hundred  Pounds,  if  he  would  be  concerned 
in  murdering  the  King  :    He  faid,  the  Services 
of  his  Family  had  not  been  rewarded,  which 
was  Reafon  fufficient  for  his  Enmity   to  the 

King, 
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King,  if  there  was  nothing  of  Religion  in  the 
Cafe.  And  he  remembered  particularly,  that 
the  Day,  the  Lord  Stafford  offered  him  the 
five  hundred  Pounds,  was  on  the  20th,  or  21ft 
of  Sept.  78. 

Qafes  depofed,  That  in  June  78,  the  Lord 
Stafford  received  a  CommifTion  to  be  Pay- 
Matter  General  of  the  Army,  at  Fenwick's 
Chamber  in  Dmry-hans: 

fttrbe/vilc  depofed,  That  in  che  Year  75, 
his  Brother,  being  a  Bene dit~i hie  Monk,  re- 
commended him  to  the  Lord  Stafford  at  Paris, 
who  was  then  lame  of  the  Gout  ;  and  that  his 
T.ordfhip  propoied  to  him  his  being  concerned 
in  the  Murder  of  the  King,  who  was  (he 
laid)  an  Heretick,  and  a  Rebel  to  God  Al- 
mighty ;  ordered  the  Deponent  to  go  to  Diep, 
and  told  him  he  mould  go.  with  him  to  Eng- 
land :  But  his  Lordfhip  wrote  the  Deponent 
Word  at  Diep,  he  mould  go  to  England  by  j 
way  of  Calais,  and  ordered  him  to  wait  on  , 
his  Lordfhip  at  London ;  but  he  never  went 
near  my  Lord  Stafford,  not  being  willing  to 
be  concerned  in  the  Matter  :  That  it  was  •  at 
his  Lordfhip's  Houie  at  Paris,  that  he  pro- 
poled  killing  the  King  •  the  Deponent  was  at 
his  Houfe  there,  feveral"  Times,  within  ihe 
Space  of  a  Fortnight.  The  Houfe  was  at  the 
Corner  of  a  Street,  which  faced  Luxemburgh- 
Houfe,  and  the  Prince  of  Conde  lodged  in  ;he 
lame  Street. 

This,  the  Lord  Stafford  obierved,  was  not 
true,  and  demanded  of  'furbervile,  What 
kind  of  Room  his  Chamber  was,  where  he 
came  to  him  ?  Which  Sfarhrvile  laid  he  could 
not  remember  :  And  being  asked  how  he 
came  not  to  difcover  this  looner  >  Said,  He 
was  afraid  of  having  his  Brains  beat  out  j  but 

and   the  Perfua- 
him  he 
do  it  fifely,  he  made  the  Difcovery. 

The  Lord  Staff  rd  proceeding  in  his  De- 
fence, laid,  If  lbme  Doctors  of  the  Church 
of  Rome  held  the  Doctrine  of  King-killing, 
the  Doctors  of  the  Sorbon^e,  and  leveral  o- 
ther  confiderable  Members  of  that  Church, 
had  condemned  it,  as  he  did  for  his  Part  •  and 
that  he  had  taken  the  Oath  of  Allegiance, 
with  which  he  thought  no  Power  on  Earth 
could  difpenfe  :  Nor  had  his  Life  g'ven  any 
Countenance  to  the  Accufation  of  the  per- 
jured Villains,  who  fwore  againft  him  :  De- 
claring, that  Offers  of  procuring  his  Pardon 
had  been  made  him,  by  feveral  Peers,  and 
Members  of  the  Frivy-Council,  if  he  would 
make  a  Difcovery  :  But  upon  the  ftricteft 
Search  he  could  not  imagine  there  was  any 
Foundation  for  the  Charge  againft  him  ;  and 
obierved,  he  had  Time  enough,  after  the  Dif- 
covery of  the  Plot,  to  have  made  his  Eicape, 
if  he  had  been  guilty. 

Then  he  demanded  of  Dugdale,  What  Pro- 
vifion  of  Arms  was  made  to  put  this  pretend- 
ed Defign  in  Execution  ?  To  which  Dugdale 
anfwered,  He  heard  there  were  30,000  Arms 
provided  beyond  Sea  j  and  he  underftaod 
they  fhould  have  at  leaft  200,000  Men  to  af- 
iift  them :  Which  his  Lordfhip  obierved  was 
very  ftrange,  fince  there  was  not  20,000  Ro- 
man Catholicks  in  England,  able  to  bear 
Arrns, 


on  the  King's  Proclamation 
fion  of  his  Friends,  who  told 


might 


His  Lord fhip  a! fa  called  feveral  WitnefTes,     :'f8d. 
who  depofed,  That  he  was  at  the  Marq  lis  of1?2Ca:'  ^ 
Worcester's  Seat,  at  Badminton,  in  Augujt  7-8,  fj^J^! 
when  Dugdale  fwore   he  was  at  ifixall.     And  ntjfu  cak. 
Thomas   Sawyer  depofed,  That  Dugdale  was.^ 
forced  to  leave  the  Lord  Afionh  Service,  on 
account  of  his  Debts  ;  and   that  being  taken 
up  by  the  Watch,  in  December  78,  he  defued 
the  Paribn  of  the  Town   to  prevail  with   the 
Lord  Aft  on  to  own  him   for  his  Servant  •  for 
he  mould  be  undone    he  faid)  if  he  went  to 
Jail  ;  but   the  Lord   AJlon  would    not  own 
him  :   And  Dugdale  fwore  thereupon,    Thae 
he  would    be  revenged  on  the   Lord  AJlon  :, 
which  was  but  two  or  three  Days  before  he 
became  an  Evidence  againft  the  Lord  Ajlon% 
and  the  reft  of  the  Popiih  Lords. 

The  Minifter  of  Tixall  depofed,  That  he 
begged  of  the  Lord'  A/ton  to  own  D  gdalc  for 
his  Servant,  to  prevent  his  being  carried  to 
Jail  •  but  his  Lordfhip  anfvercd,  he  weald 
have  nothing  to  do  with  him 

Sir  Waller  Bagott,  one  of  the  Juf'ices  of 
Peace,  before  whom  D  tgdale  was  brought  by 
the  Watch,  depoied,  That  he  waited  on  the 
Lord  AJhn,  to  know  if  Dugdale  was  his  Ser- 
vant ;  but  he  would  not  own  him  :  Where- 
upon the  Deponent  took  Drgdale  to  Stafford 
witia  him,  where  there  was  a  Meeting  of  Ju- 
ftices,  and  th,ey  tendred  him  the  Oaths  o,f  Su- 
premacy and  Allegnnce,  which  he  took  ^and 
examining  if  he  knew  any  thing  of  the  Plots 
he  denied  he  had  any  Knowledge  of  it:  And 
Mr.  Kinnerflyy,  and  Sir  Thomas  Whitgrarve% 
two  more  of  the  Juftices  of  Peace,  depofed  tQ 
the 'fame  Effect. 

The  Minifter  of  ftxill  further  depofed. 
That  whereas  Dugdale  had  fworn  he  received 
a  Letter,  concerning  the  Death  of  Sir  Ed-* 
mendpury  Godfrey^  dated  the  12th  of  Oclober^ 
and  communicated  the  laid  Letter  to  the  De- 
ponent, and  Mr.  Sambnfige,  %he  tfaefday  fol- 
lowing ;  he,  the  Deponent,  averred,  that  he 
never  heard  of  Godfrey's  Death.,  ekher  from, 
Ditgdals,  or  any  other  Perfon,  'till  it  was, 
publickly  known.  And  Mr.  San/bridge  depo- 
fed to  the  lame  EffecT. 

Kobinion  and  Murrel  depofed,  That  Dute 
dak  would  have  fuborned  them  to  have  been 
WitnefTes  againft  feveral  Gentlemen,  to  prove 
their  being  in  the  Plot  •  and  particularly  a? 
gainft  the  Lord  Stafford. 

Robin  on  and  Bolt  alfb  depofed,  That  ■Dug- 
dale would  have  fubcrned  them  :o  be  Wit- 
nefTes. 

One  of  the  Lord  Stafford's  Servants  depo- 
fed, That  he  was  with  him  all  the  whiie  he 
refided  at  Paris,  and  that  his,  Lordfhip  was 
never  lame,  as  Turber-iiile  had  depofed ;  nei- 
ther did  he  ever  hear  that  Turber-yile  was  a| 
his  Lordfhip's  Houfe  at  Paris. 

IVeybo.  ne  depofed,  That  the  Lord  Stafford; 
came  over  from  France,  by  way  of  Diep,  ir\ 
January  75,  and  not  by  Calais.,  as  tfurberi 
•vile  had  fworn. 

Several  WitnefTes  alfb  depofed,  That  cfut-° 
bervile  folemnly  prorefted  he  knew  nothing 
of  the  Plot. 

Then   his  Lordfhip   demanded    of   Oates^ 

Whether  he,  when  he  was  a  Minifter  of  the 

Church  of  England^  did  realiv  turn  Papift,  ox 

'*        '  •      '•"did 
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itfSo-  did  but  pretend  to  turn  ?  To  which  Oates  an- 
jzcair:!  fweredj  }je  did  only  pretend,  and  was  not 
,<-r*^  really  one. 

His  Lordfhip  alfb  defired  that  Oates  might 
produce  fome  of  the  Letters  he  pretended  to 
have  received  from  his  Lordfhip,  or  fome 
Notes,  or  Abftracts,  he  had  taken  from  them  ; 
but  Oates  anfwered,  he  had  not  kept  any  of 


upon  the  Lord  Stafford  obferved,  he  was  the 
more  likely  to  be  fuborned. 

Other  WitnefTes  depofed,  That  tklt  and 
Murrel,  who  had  depofed  they  were  fuborn- 
ed by  Dugdale,  were  neceffitous  People  :  Ci- 
thers depofed,  that  they  had  been  practifed 
with  to  deftroy  Dugdale's  Credit.  They  pro- 
duced other  WitnefTes,  who  depofed  that  Dug- 


thofe  Letters,  neither  had  he  taken  any  Notes  dale  lived  in  good  Credit  at  the  Lord   Aftcn's, 


out  of  them,  left  they   fhould  endanger  his 
Life. 

Whereupon  his  Lordfhip  obferved,  That 
(Dates  could  not  be  deemed  a  credible  Wit- 
fiefs,  having  acknowledge  his  Hypocrify  and 
Diflimulation  with  God  and  Man. 

That  Oates  alio  was  fo  poor  and  neceffitous, 
that  he  begged  for  Six-pence,  fuggefting  that 
he  became  an  Evidence  to  fave  himfelf  from 
ftarvihg  :  To  which  Oates  replied,  He  had 
not  received  Two-pence  fince  he  made  the 
Difcovery  :  Whereupon  his  Lordfhip  obferv- 
ed, that  Oates  had  fworn  at  another  Trial, 
that  he  had  been  feven  hundred  Pounds  out 
of  Pocket  -3  which  could  not  eafily  be,  if  he 
had  received  nothing.  Oates  anfwered,  A 
noble  Peer  had  made  him  a  Prefent  of  an 
hundred  Pounds ;  he  fold  his  Narrative  of  the 
Plot  for  another  hundred  Pounds ;  he  had  alfb 
received  an  hundred  Pounds  for  taking  of  Je- 
fuits,  and  fifty  Pounds  more  he  had  received 
for  other  Copies ,  all  which  and  more  he  had 
fpent  in  the  Service.  (Jn  promoting  the  Be- 
lief of  the  Plot.') 

His  Lordfhip  obferved  alfo,  That  Dugdale 
was  in  the  Bailiffs  Hands  when  he  became  an 
Evidence  j  and  that  he  probably  did  it  to  ob- 
tain his  Liberty,  and  entitle  himfelf  to  the 
Reward  that  was  offered  to  Difcoverers. 

His  Lordfhip  alfb  again  infifted,  That 
Oates,  who  had  diflembled  with  God  Al- 
mighty to  fuch  a  Degree,  as  to  take  the  Sa- 
crament after  the  Manner  of  the  Church  of 
Rome,  which  their  Lordfhips  and  the  Houfe 
of  Commons  had  declared  to  be  grofs  Idola 
try,  could  never  be  looked  upon  as  a  good 
Witnefs  •  and  appealed  to  their  Lordfhips,  if 
one,  who  pretended  to  abhor  his  own  Reli- 
gion, and  had  engaged  to  fuch  an  Height,  in 
a  Way  which  his  Conference  told  him  was 
Idolatrous,  was  not  a  perjured  Fellow,  and 
iincapable  of  being  a  Witnefs :  He  could  be 
no  Chriftian,  but  a  Devil,  and  a  Witnefs  for 
the  Devil.  Had  he  been  a  Penitent,  they 
fhould  have  difcovered  it,  by  a  pious,  fbber, 
and  peaceful  Behaviour ;  and  it  was  but  laft 
Night,  when  he  abufed  the  Lieutenant  of  the 
Sower,  and  called  him  Rafcal,  which  the 
Lieutenant  attefled  to  be  true. 
IVimffes  Then  the  Managers  produced  other  Evi- 
producedto  dence,  to  fupport  the  Credit  of  their  Witnef- 
fupport  the  £^  ancj  to  falfify  the  Evidence  given  for  the 
Prifbner. 

Anfel  depofed,  That  he  had  feen  Dugdale 

n  the  Lord  AJlons  -Parlour  w'th  the  Lord 

Stafford ;  and  that  Dugdale  told  him  of  the 

Death  of  a   Juftice  of  Peace  in  London,  on 

Monday  the  14th  of  October  78. 

Mr.  Booth,  a  Member  of  the  Commons, 
depofed.  That  Robinjbn,  a  Witnefs  of  the 
Prifbner 's,  who  pretended  he  was  fuborned 
by  Dugdale,  was  a  common  Cheat :  Where- 


Credit  of 
the  King's 
If'itnejfes. 


and  tranfadled  moft  of  his  Affairs  ;  and  fome 
WitnefTes  depofed,  that  Ziirbervile  waited  at 
Diep,  to  come  over  with  the  Lord  Stafford, 
and  that  he  was  at  Paris  when  the  Lord 
Stafford  was  there.  Others  depofed,  that  the 
Lord  Stafford  had  been  lame  feveral  Times 
within  the  Space  of  feven  Years  ;  but  his 
Lordfhip  flill  averred,  that  he  had  never  been 
lame. 

In  anfwer  to  this  Evidence,  the  Lord  Staf-  OtherWit- 
ford  proved,  that  feveral   of  the   Witaefles/,7#'  <f *** 
produced  againft   him,   were   active  Men  in  h 0rd, 6t3i' 
the  Grand  Rebellion,  and  difaffec~t.ed  to  the 
Government ;   and  then  proceeded  to  make 
his  Obfervations  on  the  Evidence  that  had 
been  given. 

He  obferved,  That  Dugdale,  the  firft  Wit- 
nefs, had  depofed  his.  Lordfhip  was  at  Stixall, 
in  Auguft  78,  which  appeared  to  be  falfe  ;  and 
he  thought  a  Man,  who  would  fwear  falfe  in 
one  Thing,  was  not  to  be  credited  in  any  : 
That  his  Lordfhip's  WitnefTes  alfo  had  dis- 
proved him  in  feveral  other  Parts  of  his  Te- 
ftimony,  and  fhewed  he  had  endeavoured  to 
fuborn  People  to  fwear  againft  his  Lordfhip. 

That  Oates's  fwearing  before  the  Lords,  he 
had  no  more  to  fay  againft  any  body,  and  af- 
terwards accufing  the  Queen,  and  fwearing  his 
Lordfhip  had  a  Commiffion,  was  down-right 
Perjury.  And  he  obferved,  Oates  was  fb 
far  from  expreffing  any  Repentance,  or  Con- 
cern, for  his  diffembling  fb  notorioufly  with 
God  and  Man,  that  he  did,  the  Day  before, 
with  a  fmiling  Countenance,  and  as  it  were  in 
Derifion,  own  the  monftrous  Offence  j  and 
though  a  wicked  Man  might  be  admitted  a 
Witnefs,  yet  never  did  a  wicked  Man  aver  a 
Piece  of  Villany,  which  he  might  have  con- 
cealed, and  boafted  of  it,  that  was  ever  cre- 
dited afterwards. 

As  to  STurbervile,  the  next  Witnefs,  he 
thought  it  ftrange,  none  of  his  Servants  fhould 
fee  him  at  Paris,  if  he  had  converfed  with 
him  a  Fortnight  together:  Befides,  tfurber- 
evileys  Knowledge  of  the  Plot  was  but  very 
lately,  two  WitnefTes  having  depofed  that  he 
fwore  he  knew  nothing  of  it  a  Year  ago. 

He  obferved  alfb,  that  none  of  the  Wit- 
nefTes were  Men  of  Quality,  or  Condition  - 
but  gave  their  Evidence  to  get  Money,  ra- 
ther than  for  the  fake  of  Truth  •  and  as  Oates 
had  diffembled  fb  notorioufly  with  God  and 
Man,  no  one  would  hang  a  Dog  upon  his 
Evidence  :  That  the  whole  Courfe  of  his  Life 
gave  no  Colour  to  the  Charge  ;  he  challenged 
any  one  to  fay  he  had  been  guilty  of  one 
difloyal  Word  or  Act. :  He  attended  his  Ma- 
jefty  in  the  late  Wars,  till  his  Family  was  re- 
duced to  great  Straits  thereby  ;  whereas,  had 
he  gone  over  to  the  Rebels,  he  might  have 
Jived  quietly,  and  faved*  his  Eihte,  as  others 
did. 

Sir 
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1680.         Sir    William    Jones     the   Manager,    who 

32CarII-fummed  up  the  Evidence  for  the  Commons, 

q^M^  faid,  he  thought  there  were  none  now   who 

nagersOb-  would   pretend    to  disbelieve  the  Plot,  but 

fervations  thofe  who  were  Confpiratorsiin  it,  or   wifhed 

^^"theSuccefsof  it:  That  the  Evidence  was  fo 

ftrong,    it    admitted  of  no    Doubt,  and  the 

Crimes  fo  foul,  they  needed  no  Aggravation. 

They  were  not  only  Offences  againft  his  Ma- 

jefty,  but  againft  theProteftant  Religion  5  for 

the  Extirpation  of  all  Proteftants  out  of  thefe 

three  Kingdoms ;  at  leaft  all  that  dared  to  have 

continued   fo,    muft   either    have    left   their 

Country,  or  have  been  burnt  in  it. 

Mr.  Powle,  another  of  the  Managers,  took 
upon  him  to  anfwer  the  feveral  Reaibns  given 
by  his  Lordfhip  of  the  great  Improbability  of 
his  being  io  a  Plot :  And  firft,  as  to  his  Lord- 
ship's folemn  Proteftations  of  his  Innocence,  he 
faid,  Whatever  Regard  their  Lordfhips  might 
have  to  the  Proteftations  of  a  Peer  in  ano- 
ther Cafe ;  yet,  now  their  Lordfhips  fat  in  the 
Seat  of  Juftice,  they  would  proceed  according 
to  the  Evidence ;  and  they  hoped  their  Proof; 
were  fb  clear,  as  to  leave  no  room  to  believe 
his  Lordfhip's  folemn  Proteftations  ;    And  as 
to  that  Prefumption  of  his  Innocence,  that  he 
did    not   fly  for   it,    that  might  proceed  as 
well  froui  a  Confidence  of  the  Strength  of  his 
Party,  as  from  a  Confidence  of  his  Innocence  ; 
and  whether  the  Power  and  Prevaleney  of  the 
Popifh  Party  at  that  Time,  might  not  rea- 
sonably create  fuch  a  Confidence  in  this  Noble 
Lord,  he   left  to   their  Lordfhips  Judgment. 
That  his  Lordfhip  had  raifed  fome  Arguments 
fiom  the  whole  Tenour  of  his  Life,  2nd  had 
taken  occafion  to  mention  his  Own   and  his 
Anceftors  Services  to  his  King  and  Country  ; 
but  he  defired  their  Lordfhips,  on  the  other 
hand,  to   confider  that  the  Lord  Stafford  was 
a  Roman  Catholick ;  and  as  a  mifguided  Con- 
science could   engage  the  beft  Men  in   the 
worft  Actions,  fo   he  thought  the  Principles 
of  that  Religion  were  fuch  as  were  more  likely 
to  pervert  Men  from  their  Duty  and  Allegi- 
ance, than  any  other  Religion  or  Perfuafion 
whatever.     His  Lordfhip  had  affirmed  indeed 
that  the  Doctrine   of  King-killing,  and  de- 
pofing  of  Princes,  was  but  a  private  Opinion : 
Whereas  the  moft  celebrated  Writers   of  the 
Church  of  Koine,  had  publickly  avowed  and 
maintained  that    Doctrine.       Some   private 
Writers,  he  acknowledged,  did  hold  the  con- 
trary Opinion  ;  but  looked  upon  it  as  a  Piece 
of  Policy  and  Artifice  in  that  Church,  to  leave 
this   Point   in  fome  Meafure  undetermined, 
that  they   might  make  ufe  of  it  as  Occafion 
Served.     If  it  Succeeded,  then  it   was  owned 
and  justified  ;  but  if  it   mifcarried,  then  the 
Doctrine  was  Said   to  be  a  private  Opinion, 
and  the  Plot,  the  Contrivance   of  particular 
Perfbns,  that   were    either  defperate  or  dis- 
contented j  and  concluded  defiring  their  Lord- 
Ships  to  take  the  whole  into  their  Confideration, 
and  do  what  Should  be  agreeable  to  Juftice. 
Exceptions      His  Lordfhip  then  made  Some   Objections 
of  the  Lcrd'm  Point  of  Law,  (wz.)    1.  That  there  was 
Ktattord'j,  no  Precedent,  that  Criminal  Proceedings  ever 
%ilmt  "^continued  from  Parliament  to  Parliament,  and 
this  had  continued  three  Parliaments. 
N°  1  3. 


2.  That  no  Man  ought  to  be  proceeded  a-     J63o. 
gainft  Capitally,    but   upon     an   Indictment 32Car-ir- 
found  by  Some  Grand  Jury.  »«'"V"N-' 

3.  That  there  was  no  Overt-act  laid  in  the 
Impeachment. 

4.  That  the  Witnefles  fwore  for  Reward, 
and  therefore  were  not  competent  Witnefles. 

5.  That  there  were  not  too  Witnefles  to 
any  one  Point. 

1.  To  the  firft  it  was  anfwered,  That  what  Anfwmd. 
was  once  upon  Record  in   Parliament,  might 
at  any  Time  be  proceeded  upon. 

■1.  That  in  Impeachments  of  the  Commons,- 
an  Indictment  was  not  neceffary. 

3.  To  the  Third,  that  it  was  charged,  and 
had  been  proved,  that  he  had  received  a  Com- 
miffion,  had  been  at  feveral  Confults,  and  had 
hired  PerSbns  to  kill  the  King,  which  were 
fufficient  Overt- Acts. 

4.  To  the  Fourth,  that  it  had  been  refolved, 
That  one  Witnefs  to  one  Overt-Act,  and  a- 
nother  Witnefs  to  another  Overt-Act,  of  the 
fame  Species  of  Treafbn,  was  fufficient. 

5.  As  to  the  Objection,  that  a  Maintenance 
was  allowed  the  Witnefles  ;  this  every  Man 
did,  though  perhaps  he  did  not  give  fo  large 
an  llowance  as  the  King  gave  ;  and  if  his 
Majefty  had  been  bountiful  to  his  Witnefles, 
what  was  that  to  the  Commons,  who  were  Pro- 
fecutors  ?    He  could  Shew  no  Bribery  in  them. 

The  Trial  having  continued  fix  Days,  their  Lord 
Lordfhips  Votes  were  taken  by  the  Lord  High  Start^''d. 
Steward  on  the  7th,  when  his  Lordfhip  de-co"y'" 
clared,  that  Thirty-one  of  the  Lords  thought 
the  Prifoner  Not  Guilty,  and  Fifty-five  had 
found  him  Guilty':  And  the  Lieutenant  of 
the  tfower  being  commanded  to  bring  his 
Prifoner  to  the  Bar,  the:  Lord  High  Steward 
acquainted  him,  that  their  Lordfhips  had  found 
him  Guilty  of  the  Treaibns  of  which  he  was 
Impeached:  After  which,  the  Lords  adjourn- 
ing  to  their  Houfe,  and  the  Commons  with- 
drawing to  theirs,  the  Speaker  of  the  Com- 
mons refumed  the  Chair,  and  with  the  whole 
Body  of  the  Houfe  of  Commons  went  up 
to  the  Lords  Bar,  and  demanded  Judgment 
againft  the  Lord  Vifcount  Stafford. 

The  Commons  being  withdrawn,  it  was  Motion  to 
moved,  that  the  Lord  Stafford  might  have^e'-'^ 
Judgement  to  be  beheaded  only,  but  the^"iewc" 
Opinion  of  the  Judges  being  demanded  as 
to  the  Confequence  of  fuch  a  Sentence  :  They 
anfwered  that  the  Judgement  in  High-Treafon 
was  to  be  drawn,  hanged,  and  quartered,  and 
the  Courts  below  could  not  take  Notice  of 
any  other  Judgment  for  High-Treafon.  Sir 
Crefwel Leivnz  the  Attorney  General alfo, faid, 
that  if  any  other  Judgment  was  given,  it  would 
be  prejudicial  to  his  Majefty,  Whereupon  the 
Lords  refolved,  that  the  ufual  Sentence  in 
High-Treafon  Should  be  pronounced,  and  a 
Meffage  was  Sent  to  the  Commons,  that  their 
Lordfhips  would  go  forthwith  into  iVeftminfter- 
Ha!l,to  give  Judgement  againft  William  Lord 
ViScount  Stafford. 

The  Lords  and  Commons  being  returned  Lord  High 
to  their  Places  in  Wefiminfter-Hall,   and  the*^J*£ 
Prifoner  brought  to  the'Bar,  the  Lord   High^"^Vs'" 
Steward    (Lord  Chancellor'  Finch')   made   a  nnst. 
Speech  uoon  the  Occafion  j  wherein,   having 
K  k  k  k  k  ani- 
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1680  anfvvered  fbme  trifling  Objections  Lord  Staf- 
^J^^'ford  made  in  Arreft  of  Judgment,  he  faid  : 
My  Parr,  therefore,  which  remains,  is  a 
"  a  very  fad  one  j  for  I  never  yet  gave  Sen- 
"  tence  of  Death  upon  any  Man,  and  am  ex- 
"  treamly  fbrry  that  I  muft  begin  with  your 
"  Lordfhip. 

"  Who  would  have  thought  that  a  Perfon 
<c  of  your  Quality,  of  fo  noble  an  Extraction, 
"  of  fb  considerable  an  Eftate  and  Fortune, 
<c  fb  eminent  a  Sufferer  in  the  late  ill  Times, 
"  fb  interefted  in  the  Prefervation  of  theGo- 
"  vernment,  fb  much  obliged  to  the  Mode- 
<c  ration  of  it,  and  fb  perfbnally  obliged  to 
"  the  King  and  his  Royal  Father,  for  their 
"  particular  Favours  to  you,  fhould  ever  have 
"  entered  into  fb  infernal  a  Confpiracy,  as  to 
"  contrive  the  Murder  of  the  King,  the  Ruin 
"  of  the  State,  the  Subverficn  of  Religion, 
<c  and,  as  much  as  in  you  lay,  the  Deftructi- 
<c  on  of  all  the  Souls  and  Bodies  in  three 
"  Chriftian  Nations  ?  And  yet  the  Impeach- 
"  ment  of  the  Houfe  of  Commons  amounts 
"  to  no  lefs  a  Charge  ;  and  of  this  Charge 
c£  their  Lordfhips  have  found  you  guilty. 

"  That  there  hath  been  a  general  and 
"  defperate  Confpiracy  of  the  Papifts,  and 
,c  that  the  Death  of  the  King  hath  been  all 
"  along  one  chief  Part  of  the  Confpirators 
"  Dcfign,  is  now  apparent,  beyond  all  Poffi- 
"  bility  of  doubting. 

"  What  was  the  Meaning  of  all  thofe  Trea- 
"  tifes,  publifhed  about  two  Years  ago,  a- 
Si  gainfl  the  Oath  of  Allegiance,  in  a  Time, 
<£  when  no  Man  dreamt  of  fuch  a  Contro- 
"  verfy  ?  What  was  the  Meaning  of  Father 
"  Conyers's  Sermon,  upon  the  fame  Subject  ; 
"  but  only  becauie  there  was  a  Demonftra- 
"  tion  of  Zeal,  as  they  call  it,  intended  a- 
"  gainft  the  Perfon  of  the  King,  which  the 
"  Scruples  arifing  from  the  Oath  did  fome- 
"  what  hinder  ? 

"  To  what  Purpofe  were  all  the  Corref- 
tc  pondencies  with  foreign  Nations  ?  The 
(i  Collections  of  Money  among  the  Fathers 
*■  Abroad  and  at  Home  ?  What  was  the 
*'  Meaning  of  their  governing  themfelves 
li  here,  by  fuch  A  dvices  as  came  frequently 
"  from  Paris,  and  St.  Omers  ?  And  how 
"  fhall  we  expound  that  Letter  which  came 
"  from  Ireland,  to  affure  the  Fathers  here, 
"  that  all  Things  were  in  a  Readinefs  there 
"  too,  as  foon  as  the  Blow  was  given  ? 

"  Does  any  Man  now  doubt  how  London 
"  came  to  be  burnt  ?  Or  by  what  Ways  and 
(i  Means  poor  Juftice  Godfrey  fell  ?  Is  it  not 
*'  apparent,  by  thefe  Inftances,  that  fuch  is 
"  the  frantick  Zeal  of  fome  bigotted  Papifls, 
"  that  they  refolve,  no  Meatus  to  advance  the 
"  Gatholick  Caufe  fhall  be  unattempted, 
"  though  it  be  by  Fire  and  Sword  ? 

"  My  Lord,  as  the  Plot  in  general  is  moft 
"  manifeft,  fo  your  Lordfhip's  Part  in  it  is 
"  but  too  plain  ;  what  you  did  at  Paris,  and 
<c  continued  to  do  at  I'ixall,  fhews  a  fettled 
"  Mind  and  Purpofe  againft  the  King :  And 
"  what  you  faid  at  London,  touching  honeft 
"  Will,  fhews  you  were  concerned  in  that 
<c  Confpiracy  againft  the  King's  Life,  which 
"  was  carrying  on  here  too  :  And  in  all  this 
"  there  was  a  great  Degree  of  Malice ;  for 


"  your  Lordfhip,  at  one  Time,  called  the     l6$°- 
"  King  Heretick,  and  tfraytor  to  God;  and,  at  32Car-11 
"  another  Time,  you  reviled  him  for  mifpla-  "^^^ 
"  cing  his  Bounty,  and  rewarding  none  but 
"  Traytors  and  ftebels. 

"  And  thus  you  fee,  what  the  Wife  Man 
"  forewarned  you  of,  is  come  upon  yo\i,Cnr/e 
"  not  the  King,  no  not  in  thy  Heart ;  for  the 
,c  Birds  of  the  yiir  fhall  reveal,  and  that  which 
"  hath  IVings  will  declare  the  Matter. 

"  Three  Things  I  fhall  prefume  to  recom* 
"  mend  to  your  Lordfhip's  Confideration.  In 
"  the  firft  Place,  your  Lordfhip  now  fees  how 
"  it  hath  pleafed  Almighty  God  to  leave  you 
"  fo  far  to  yourfelf,  that  you  are  fallen  into 
"  the  Snare,  and  into  the  Pit,  into  that  very 
"  Pit,  which  you  were  digging  for  others. 
"  Confider  therefore,  that  God  Almighty  ne- 
"  ver  yet  left  any  Man,  who  did  not  firft 
"  leave  him. 

"  In  the  next  Place,  think  a  little  better  of 
"  it  than  hitherto  you  have  done ;  what  kind 
"  of  Religion  that  is,  in  which  the  blind 
"  Guides  have  been  able  to  lead  you  on,  in- 
"  to  fb  much  Ruin  and  Deftru&ion,  as  is  now 
"  like  to  befall  you. 

"  In  the  laft  Place,  I  intreat  your  Lord- 
"  fhip  to  confider,  that  true  Repentance  ne- 
"  ver  comes  too  late.  A  devout,  peni- 
"  tential  Sorrow,  joined  with  an  humble  and 
"  hearty  Confeffion,  is  of  mighty  Power  and 
"  Efficacy,  both  with  God  and  Man. 

"  There  have  been  fbme,  of  late,  who  have 
"  refufed  to  give  God  the  Glory  of  his  Ju- 
"  ftice,  by  acknowledging  the  Crimes,  for 
"  which  they  were  condemned  j  nay,whohave 
cc  been  taught  to  believe,  that  it  is  a  mortal 
"  Sin  to  confefs  that  Crime  in  publick,  for 
cC  which  they  have  been  abfolved  in  private  ; 
"  and  fb  have  not  dared  to  give  God  that 
"  Glory,  which  otherwife  they  would  have 
"  done. 

"  God  "  forbid  your  Lordfhip  fhould  refP 
"  upon  Forms  j  God  forbid  your  Lordfhip 
"  fhould  be  found  amongft  the  Number 
"  of  thofe  poor  miftaken  Souls,  whom  the 
"  firft  Thing  that  undeceives  is  Death  itfelf. 
tc  Perhaps,  your  Lordfhip  may  not  much 
cC  efteem  the  Prayers  of  thofe,  whom  you 
"  have  long  been  taught  to  mifcall  Hereticks : 
"  But,  whether  you  do  or  no,  I  am  to  affure 
"  your  Lordfhip,  That  all  my  Lords  here, 
11  even  they  that  have  condemned  you,  will 
"  never  ceafe  to  pray  for  you,  that  the  End 
"  of  your  Life  may  be  Chriftian  and  Pious, 
"  how  tragical  fbever  the  Means  are  that  muft 
"  bring  you  thither.  And  now,  my  Lord, 
tc  this  is  the  laft  Time  that. I  can  call  you  my 
"  Lord  i  for  the  next  Words  I  am  to  fpeak 
"  will  attaint  you. 

w  The  Judgment  of  the  Law  is,  and  this 
"  Court  doth  award,  That 

Ton  go  to  the  Place  from  whence  you 
came  ;  from  thence  you  muft  be  drawn  upon  a 
Hurdle  to  the  Place  of  Execution :  When  you 
come  there,  you  muft  be  hanged  up  by  the  Neck% 
but  not  till  you  are  dead  ;  for  you  muft  be  cut 
down  alive,  your  Privy- Members  muft  be  cut 
off,  and  your  Bowels  ripped  up  before  your  Face9 
and  thrown  into  the  Fire  :  ifhen  your  Head  muft 
be  fevered  from  your  Body,  and  your  Body  di- 
vided 
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>•     vided  into  four  Quarters  j  and  thofe  mnft  be 
11  at  the  Difpofal  of  'the  King.     And  God  Al- 
mighty be  merciful  to  your  Soul. 

His  Majefty  being  pleafed  to  remit  all  the 
Punifhment  but  the  Beheading,  Writs  were 
iffiied  out  of  Chancery,  to  the  Lieutenant  of 
the  Tower,  and  the  Sheriffs  of  London  and 
Middlefex,  for  the  Execution  of  his  Lordfhip 
on  Tower-Hill,  on  the  29th  of*  December, 
16S0,  by  levering  his  Head  from  his  Body  : 
But  the  Lord  William  Ruffe! ,  and  fome  other 
Members  of  the  Commons,  queftioning  his 
Majefty 's  Power  of  remitting  any  Part  of  the 
Punifhment,  put  the  Sheriffs  upon  prefenting 
the  following  Petition  to  the  Temporal  Lords, 
VtZ. 


■jtPrtttion 
for  Direc- 
tions as  to 
lord  Staf- 
ford'1  Ex- 
ecution. 


To  the  Right  Honourable  the  Lords  Tem- 
per al  ift  Parliament  affembled,  Sfifo  humble 
Petition  of  Slingsby  Bethel,  Efq;  and 
Henry  Cornifh,  Efq>  Sheriffs  of  London 
and  Middlefex. 

Sheweth, 

THAT  your  Petitioners  have  received  a 
Writ,  under  the  Great  Seal  of  England, 
reciting,  that  Judgment  had  been  given  by 
your  Lordfhips,  againft  William  VifcOunt 
Stafford,  for  High-Treafbn,  and  divers  other 
Crimes  and  Offences,  upon  the  Impeachment 
of  the  Commons  in  Parliament  afTembled, 
and  commanding  your  Petitioners  to  caufe  the 
laid  Vifcount  Stafford' sHead  to  be  fevered  from 
his  Body,  upon  the  29th  Day -of  thisinftantDo 
cember,  nqtwithftanding  any  Judgment,  Law, 
Ordinance,  or  Command  to  the  contrary. 

That  your  Petitioner  have  not  as  yet  re- 
ceived any  Command  from  your  Lordfhips 
for  executing  the  laid  Judgment. 

May  it  therefore  pleafe  your  Lordfhips  to 
take  the  Premifes  into  Confederation,  and 
to  makefuch  Order  therein,  as  fhall  be 
agreeable  to  Right  and  Juflice  :  And 
your  Petitioners  fhall  always  pray,  Sc. 

Upon  which  Petition  the  Lords  made  the 
following  Declaration,  Viz. 

Die  Mart  is,  21  Decembris,  1683. 

Upon  Application  from  the  Sheriffs  of 
London  and  Middlefex,  making  fbme  Scruples 
concerning  the  Execution  of  the  late  Lord 
Vifcount  Stafford,  which  were  found  by  this 
Houfe  to  be  unneceflary,  This  Houfe  do  de- 
clare that  the  King's  Writ  ought  to  b"e  obey- 
ed. 

Notwithftanding  which  Declaration,  the 
Sheriffs  applied  themfelves  to  the  Houfe  of 
Commons,  for  their  Direction  j  whereupon 
the  Commons  paffed  the  following  Vote. 

Die  Jovis,  23  Decembris,  1680. 

Refblved,  &c.  That  this  Houfe  is  content, 
That  the  Sheriffs  of  London  and  Middlefex  do 
execute  William  late  Vifcount  Stafford,  by  fe- 
vering his  Head  from  his  Body  only. 


Bifhop  Burnet  relates,  that  he  attended  the    1680. 
Lord  Stafford  in  the  T'cwer,  while  he  lay  un-  3iGar  **• 
der  Sentence  of  Condemnation,  and  that  he  So^ePaf- 
made  folemn  Proteftations  of  his  Innocence. /tw <whu 
He  had  a  Mind  to  live,  if  it  was  poffible;  but  ^wrfStaf- 
faid,  he  could  difcover  nothing  relating  to  the*^^ 
King's  Life,  and  protefted,  That  there  was"Urxl0f 
not  fo  much  as  any  Intimation,  concerning  it,  Death, 
ever  paffed  amongfi  them.    That  the  Lords 
Effex  and  Kuffel,  and  Sir  William  Jones,  af- 
terwards fent   him  (Burnef)  to  acquaint  the 
Lord  Stafford,  that  if  he  would  difcover  all 
he  knew  of  the  Papifts  Defigns,  and  more 
particularly   what   he  knew  concerning    the 
Duke  of  Tork,  they  would   not  infift  on  his 
confeffing  the  Particulars,  for  which  he  was 
condemned  :  And  on  the  Lord  Stafford's  pro- 
mifing  to  difcover  all  he  knew,  he  was  brought 
before  the  Houfe  of  Lords,  where  he  gave  a 
long  Relation  of  the  Confutations  of  the  Pa- 
pifts, after  the  Reftoration  j  wherein  they  a- 
greed,  that  their  Religion  could  not  be  better 
brought  inr  than  by  procuring  a  Toleration  j 
but  upon  naming  the  Earl  of  Shaftesbury  a- 
mong  thofe  who  had  undertaken  to  procure  a 
Toleration,  the  Lords  would  hear  no  more^ 
but  ordered  him   to  withdraw  :  And  being 
fent  back  to  the  Tower,  he  prepared  himfelf 
to  fuffer,  which  he  did  with  a  conftant,  un- 
difturbed  Mind.    He  fupped  and  flept  well 
the  Night   before  his  Execution,   and  died 
without  any  Shew  of  Fear  or  Difbrder,  deny* 
ingall  that  the  Witneffes  had  fworn  againft 
him.    Sthus  far  Bifhop  Burnet :  But  becaufe 
fbme  may   defire  to  fee  the  Speech  entire, 
which  the  Lord  Stafford  made  at   his  Execu* 
tion,  I  have  inferred  it  verbatim. 

The  Lord  Vifcount  Stafford's  Speech  on  the.  Scaf* 
fold,  the  29th  of  December,  1680. 


By  the  Permiflion  of  Almighty  God,  I  am  ZWSraf- 
this  Day  brought  hither  to  fuffer   Death,  as  iw4'' 
if  I  were  guilty  of  High-Treafon.    I  do  moftj'^? 
truly,  in  the  Prefence  of  the  Eternal,  Omni-^      ~ 
potent,  and  Allknowing  God,    proteft  upon' 
my  Salvation,  th^t  I  am  as  Innocent,  as  it  is 
poffible  for  any  Man  to  be,  fb  much  as  in  a 
Thought,  of  the  Crimes  laid  to  my  Charge. 

I  acknowledge  it  to  be  a  particular  Grace 
and  Favour  of  the  Holy  Trinity,  to  have  gi- 
ven me  this  long  Time  to  prepare  myfelf  for 
Eternity.  I  have  not  made  fb  good  Ufe  of 
that  Grace,|as  I  ought  to  have  done,  partly  by 
my  not  having  fb  well  recollected  myfelf  as  I 
might  have  done,  and  partly  becaufe  not  on- 
ly my  Friends,  but  my  Wife  and  Children 
have  for  feveral  Days  been  forbidden  to  fee  me, 
but  in  the  Prefence  of  one  of  my  Wardens, 
This  hath  been  a  great  Trouble  and  Diffrac- 
tion to  me  ;  but  I  hope  God  of  his  infinite 
Mercy  will  pardon  my  Defects,  and  accept  of 
my  good  Intentions. 

Since  my  long  Imprifonment,  I  have  confi- 
dered  often,  what  could  be  the  original  Ca;»fe 
of  my  being  thus  accufed,  fmce  I  knew  my- 
felf not  culpabie,  fb  much  as  in  a  Thoug'ht : 
And  I  can  not  believe  it  to  be  upon  any  other 
Account,than  my  being  of  the  Church  of  Rome. 
I  have  no  Reafbn  to  be  afhamed  of  my  Re- 
ligion j  for  it  teacheth  nothing  but  the  right 
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Worfhip  of  God,  Obedience  to  the  King, 
and  due  Subordination  to  the  Temporal  Laws 
of  this  Kingdom.  And  I  do  fubmit  to  all 
Articles  of  Faith,  believed  and  taught  in  the 
Catholic's  Church  ;  believing  them  to  bemoft 
conlbnant  to  the  Word  of  God  :  And  where- 
as it  hath  fb  much,  and  often,  been  objected, 
That  the  Church  holds,  that  Sovereign  Prin- 
ces, excommunicated  by  the  Pope,  may,  by 
their  Subjects,  be  depofed  or  murdered. 
As  to  the  Murder  of  Princes,  I  have  been 
taught,  as  a  Matter  of  Faith  in  the  Catholick 
Church,  that fuch  Doctrine  is  diabolical,  hor- 
rid, deteftable,  and  contrary  the  Law  of  God, 
Nature,  and  Nations  -3  and  as  fuch,  from  my 
Heart,  I  renounce  and  abominate  it.  As  for  the 
Doctrine  of  depofmg  Princes,  I  knowfbme  Di- 
vines of  the  Catholick  Church  hold  it,  but  as 
able  and  learned  as  they  have  written  againft 
it:  But  it  was  not  pretended  to  be  the  Doc- 
vine  of  the  Church,  that  is,  any  Point  of 
Catholick  Faith  :  Wherefore  I  do  here,  in  my 


Conscience,  declare,  that  it  is  my  true  and 
real  Judgment,  That  this  fame  Doctrine  of 
depofmg  Kings,  is  contrary  to  the  fundamen- 
tal Laws  of  this  Kingdom,  injurious  to  Sove- 
reign Power,  and  confequendy  would  be  in 
me,  or  any  other  of  his  Majefty's  Subjects, 
impious  and  damnable.  I  believe  and  pro- 
fefs  that  there  is  one  God,  one  Saviour,  one 
Holy  Catholick  Church,  of  which,  through  the 
Mercy,  Grace,  and  Goodnefs  of  God,  I  die 
a  Member.  To  my  great  and  unfpeakable 
Grief  I  have  offended  God  in  many  Things, 
by  many,  great  Offences  -3  but,  I  give  him  moft 
humble  Thanks,  not  in  any  of  thofe  Crimes 
of  which  I  was  accufed. 

All  the  Members  of  either  Houfe  having 
Liberty,  to  propofe  in  the  Houfe,  what  they 
think  fit  for  the  Good  of  the  Kingdom,  ac- 
cordingly I  propofed  what  I  thought  fit :  The 
Houfe  is  Judge  of  the  Fitnefs  or  Unfitnefs  of 
it  3  and  I  think  I  never  faid  anyThing  that  was 
unfitting  there,  or  contrary  to  the  Law,  and 
Ufe.  of  Parliament ;  for  certainly  if  I  had, 
the  Lords  would,  as  they  might,  have  punifh- 
ed  me  :  So  I  am  not  culpable  before  God  or 
Man. 

It  is  much   reported  of  Indigencies,  Dif- 
penfations,  and  Pardons,  to  murder,  rebel,  lie, 
forfwear,  and  commit  fuch  other  Crimes,  held 
and  given  in  the  Church.    I  do  here  profefs,  in 
the  Prefence  of  God,  I  never  learnt,  believed, 
or  practifed  any  fuch  Thing,  but  the  contrary ; 
and  !  fpeak  this  without  any  Equivocation,  or 
Refervation  whatfbever :  And  certainly,  were  I 
guilty,  either  myfelf,   or  knew  of  any  one 
that  were  guilty,  of  any  of  thofe  Crimes,  of 
which  I   am  accufed,  I  were  not  only   the 
greateft  Fool  imaginable,  but  a  perfect  Mad- 
man, and  as  wicked  as  any  of  thofe  that  have 
fo  falfly  accufed  me,  if  I  fhould  not  difcover 
any  ill  Defign,  I  knew  in  any.  kind,  and  fo 
upon  Diicovery  fave  my  Life  ;  F  have  fb  of- 
ten had  fair  Occafions  propofed  to  me,  and  fb 
anv guilty  of  Self-murder,  which  is  a  moft 
grieVous  and  heinous  Sin.     And  though  I  was 
at  laft  impeached  at  the  Lords  Bar,  yet  I 
have  great  Grounds  to  believe,  that  I  was  firft 
brought  to  Trial,  on  a  Belief  that  to  fave  my 
Life,  I  would  make ,  fome  great   Difcovery  ; 


And  truly  fo  I  would,  had  I  known  any  thing 
of  an  ill  Defign,  or  dangerous  Plot,  either  of  5: 
myfelf,  or  any  other  Perfon  :  But  had  I  a 
thoufand  Lives,  I  would  lofe  them  ail,  rather 
than  falfly  accufe  either  myfelf,  or  any  other 
,whatfoever.  And  if  I  had  known  of  anv 
Treafon,  and  fhould  thus  deny  it,  as  I  do  now 
upon  my  Salvation,  at  this  Time,  I  fhould 
have  no  Hope  of  Salvation,  which  now  I 
have,  through  the  Merits  of  Chrift  Jefus. 

I  do  befeech  God  to  blefs  his  Majefty.  who 
is  my  lawful  King  and  Sovereign,  whom  1  was 
always,  by  all  Laws,  Human  and  Divine^ 
bound  to  obey  •  and  I  am  fure  that  no  Power 
upon  Earth,  either  fingly,  or  all  together,  can 
legally  allow  me,  or  any  Body  elfe,  to  lift  up  a 
Hand  againft  him,  or  his  legal  Authority.  I 
do  hold  that  the  Conftitution  of  the  Govern- 
ment of  this  Kingdom,  is  the  only  Way  to 
continue  Peace  and  Quietnefs,  which  God 
long  continue. 

Next  to  Treafon  I  hold  Murder  in  Abhor- 
rence, and  have  ever  done,  and  do  j  and  I 
do  fincerely  profefs,  that  if  I  could  at  this 
Time  free  myfelf  immediately,  and  eftablifh 
what  Religion  I  would,  and  what  Govern- 
ment I  would,  and  make  myfelf  as  great  as  I 
could  wifh,  and  all  by  the  Death  of  one  of 
thefe  Fellows,  that  by  their  Perjuries  have 
brought  me  to  the  Place  where  I  am,  I  ib 
much  abhor  to  be  the  Caufe  of  any  Man's 
Death,  that  I  would  not  any  ways  be  the 
Caufe  of  their  Murder  j  how  much  Jefs  would 
I  endeavour  the  Affaffination  of  his  Majefty, 
whom  I  hold  to  be  as  gracious  a  King,  as  ever 
this,  or  any  other  Nation  had,  and  under 
whom  the  People  may  enjoy  their  Liberties 
as  much  as  ever  any  did  :  And  if  it  pleafe 
God  to  grant  him  Life  and .  Happinefs,  ac- 
cording as  I  have  always  wifhed  and  prayed 
for,  I  am  morally  perfuaded  that  he,  and  all 
his  Dominions,  will  be  as  happy  and  profpe- 
rous,  as  ever  People  were  y  which  I  befeech^ 
God  to  grant. 

I  do  moft  humbly  ask  Pardon  of  the  Al- 
mighty, and  All-merciful  God,  for  all  the 
great  Offences  I  have  committed  againft  his 
Divine  Majefty  •  and  I  know  he  would  not 
have  the  Death  and  Confufion  of  a  Sinner, 
but  that  he  may  repent  and  live  :  In  that  A£ 
furance  I  hope,  knowing  he  never  defpifeth  a 
contrite  Heart ;  and  though  I  have  not  fb 
feeling  a  Contrition  as  I  would,  yet  I  have  it 
as  well  as  I  can ,  and  I  doubt  not  but  that 
God  will  accept  of  the  good  Will. 

I  do  defire  all  People  will  forgive  me  any 
Injury  that  I  have  done  them,  in  any  Thing, 
either  wilfully,  or  by  Chance  ,  and  I  do 
heartily  forgive  all  People  in  this  World,  that 
have  injured  me  ;  I  forgive  even  thofe  per- 
jured Men,  that  have  ib  falfly  brought  me 
hither  by  their  Perjuries. 

I  do  now,  upon  my  Death  and  Salvation, 
aver,  that  I  never  fpoke  one  Word  either  to 
Oates  or  tfurbervik,  or  to  my  Knowledge 
ever  faw  them  until  my  Trial  :  And  for  Du<r- 
dale,  I  never  fpoke  to  him  of  any  Thing,  but 
about  a  Foot-boy,  or  Foot-man,  or  Foot-race3 
and  never  was  then  alone  with  him  :  All  the 
Punifhmerit  I  wifh  them.,  is,  that  they  may  re- 
pent, and  acknowledge  the  Wrong  that  they 
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have  done  me  ;  then  it  will  appear  how  in-  Parties  made  different  Reflections.  His  Ad- 
nocent  I  am.  God  forgive  them  !  I  have  a  verfaries  laid,  The  Sun,  which  before  frowned  ' 
great  Confidence  that  it  will  pleafe  Almighty  |  on  Popifh  Guilt,  feemed  pleafed  when  Juftice  " 
God,  in  a  fhort  time,  to  bring  Truth  to  Light  j '  was  done:  But  the  Papifts  would  have  it, 
then  you  and  all  the  World  will  fee  and  know  ,  That  the  Heavens  mourned,  and  were  afharned 
what  Injury  they  have  done  me.  [at  the  fhedding  his  innocent  Blood  ;   but  ap- 

I  hope  that  I  have  made  it  appear  that  I  peared  in  Joy  and  Splendour  at  the  Reception 
have  fome  Confcience  ;  for  if  I  had  none,  of  this  Saint  into  the  Celeftial  Manfions.  But 
certainly  I  would  have  laved  my  Life  by  j  to  leave  thefe  fond  Conjectures  ;  the  Head 
acknowledging  myfelf  guilty  ;  which  I  could  j  being  returned  to  his  Relations,  was  laid  in 
have  done,  though  I  know  I  am  not  in  the  a  Coffin  with  the  Body,  and  carried  from 
leafl:  guilty.  And  I  having  fome  Confcience,  j  the  Scaffold  to  the  <if(Wer\  to  be  interred, 
make  very  ill  Ufe  of  it  j  for  I  throw  my  Such  a  Multitude  of  Witneffes  fpringing  Remarks 
ielf  into  eternal  Pain,    by   thus  plainly  and  :  up  from  all  Quarters,  and  giving  Evidence  of  °»  {ord 


constantly  denying  at  my  Death  the  Know 
ledge  of  what  I  am  accuied  of. 

I  have  faid  thus  much  to  dilcharge  my 
Confcience ;  and  do  aver,  upon  my  Salvation, 
what  I  have  faid  to  be  really  true. 

I  fhall  fay  little  of  my  Trial ;    and  whether 


the  Popifh  Plot,    enclined  moft  Men  to  be-  £all"rd'' 

,.  ,  r  x  ■         ■       .        r  Irial,  and 

heve  there  was  iomething  m  it,  for  a  cQn- the  Pofijb 
fiderable  Time  :    But  when  it  became  mani-  Plot. 
feft,  that  the  Faction  only  trumped  up  this 
Plot  to  diftrefs  the  Government,   and  conceal 
one  of  their  own,  againft  that  very  Life,  and 


it  were  all  according  to  the  known  Law,  I  am  j  that  very  Conftitution  they  charged  the  Pa- 
too  much  a  Party  to  fay  much  of  it :  God  for-  pifts  with  attempting  to  dcftroy  ;  when  it 
give  him  or  them  that  were  the  Caufe  of  it.  was  considered,  what  extraordinary  Rewards 
My  Judges  were  all  Perfbns  of  Honour,  were  offered  to  thole  that  would  become  Wit- 
who  were  all  as  much  bound  to  judge  rightly,  nefles  of  it,  and  what  infamous  People  the 
as  if  they  had  been  upon  Oath,  upon  what  j  Witneffes  in  general  were  j  when  it  was  d if- 
was  legally  proved  ;  and  not  to  vote  but  as  i  covered  how  they  were  inftructed  and  managed 
in  their  Confciences  they  were  fatisfied  ;    and   by  Shaftesbury  and  his  EmiffarieSj  to  deftroy 


if  any  of  them  did  othcrwile,  upon  any  Ac- 
count whatfbever,  I  befeech  God  to  forgive 
him  j  I  do  heartily. 

I  mail  end  with  my  Prayers  for  the  Happi- 
nefs  of  his  Majefty,  That  he  may  enjoy  all 
Happinefs  in  this  World  and  the  World  to 
come  ;  and  govern  his  People  according  to 
the  Laws  of  God  ;  and  that  the  People  may 
be  fenfible  what  a  Bleffing  God  hath  fo  mira- 
culoufly  given  them,  and  obey  hivn  as  they 
ought.  I  ask  Pardon  with  a  proftrate  Heart 
of  Almighty  God,  for  all  the  great  Offences 
that  I  have  committed  againft  his  Divine 
Majefty  ;  and  hope,  through  the  Merits  and 
Paffion  of  Chrift  Jefus,  to  obtain  everlafting 
Happinefs,  into  whofe  Hands  I  commend  my 
Spirit,  asking  Pardon  of  every  Perfon  that 
I  have  done  any  Wrong  to.  I  do  freelv 
forgive  all  that  have  wronged  me  :  I  do, 
with  all  the  Devotion  and  Repentance  that 
I  can,  humbly  invoke  the  Mercy  of  our 
Blefled  Saviour. 

I  befeech  God  not  to  revenge  my  innocent 
Blood  upon  the  Nation,  or  on  thofe  that 
were  the  Caufe  of  it,  with  my  laft  Breath. 
I  do  with  my  laft  Breath  truly  affert  my 
Innocency  ;  and  hope  the  omnipotent,  all- 
leeing,  juft  God  will  deal  with  me  accord- 
ingly. 

The  Lord  Stafford  having  lpent  fome  Time 
in  his  Devotions,  undreffed  himfelf,  and  fub- 
mitted  to  the  Block  :  And  the  Executioner 
fevered  his  Head  from  his  Body  at  one  Blow. 
The  Head  was  received  into  a  black  Silk 
Scarf  by  two  of  his  Friends ;  but  the  Sheriffs 
ordered  the  Executioner  to  take  it  and  hold 
it  up  to  the  View  of  the  People,  which  he 
did  at  the  four  Corners  of  the  Scaffold,  cry- 
ing out,  <$hi s  is  the  Head  of  a  ttraytor. 

The  Sun  (according  to  one  of  the  Specta- 
tors')  which  before  was  obicured,   on  a  fud- 
JJJKLL" den  broke  °ut,    and   difplayed  his  illuftrious 
""  Beams ;    upon  which  Accident  the  different 
No.  13. 


He  is  he 
headed. 


Superpiti 
eus  Obfe 


this  Execu 
tioj; 


and  afperle  all  that  were  true  Friends  to  the 
Government  and  the  Conftitution  j  when  it 
was  obferved  how  they  contradicted  them- 
felves,  and  each  other,  in  their  Evidence  ;  and 
attefted  fuch  improbable  and  inconfiftent  Re- 
lations as  the  moft  Credulons  could  not  be- 
lieve :  But  above  all,  when  it  was  found  that 
the  Party  were  actually  arming  themfelves, 
reviling  the  King  and  Royal  Family  ;  juftify- 
ing  the  'ate  Rebellion,  and  threatning  pub- 
lickly  to  bring  the  King  to  the  Block,  as  they 
did  his  Father,  (as  appeared  at  the  Time  of 
the  Oxford  Parliament,  and  at  Colledge's  Trials 
which  happened  within  a  Year  after  this)  ; 
when  the  reople,  I  fay,  reflected  on  thefe 
Things,  the  Belief  of  the  Plot  vanifhed  at 
once  j  and  was  believed,  or  pretended  to  be 
believed,  by  none  but  thole  whole  Tntereft 
it  was  it  fhould  be  believed  ;  and  who  en- 
deavoured, by  afferting  the  Truth  of  the  Popifh 
Plot,  to  conceal  their  own  Guilt. 

Even  Bifhop  Burnet,  in  his  Pofthumous 
Work,  Vol.  II.  pag.  509.  could  lay  in  his 
Remarks  on  Colledge's  Trial  :  "  And  now 
"  Ditgdale  and  cturber<vile,  who  had  been  the 
"  Witneffes  upon  whole  Evidence  Lord  Staf- 
"  ford  was  condemned,  being  within  a  Year 
"  detected,  or  at  leaft  fufpected  of  this  Vil- 
"  lany  -3  J  couU  net  hut  reflect  on  what  he  had 
"  faid  to  me  j  <£hat  he  was  confident  I  Jbould 
"  fee  within  a  Tear,  Z'hat  the  Witneffes  would 
"  he  found  to  he  Rogues. 

And  indeed  the  Faction  themlelves,  and 
the  Authors  of  Rapin,  their  avowed  Advo- 
cates, feem  ftrangely  inconfiftent  in  their  Ac- 
counts of  the  pretended  Popifh  Plot :  They 
firft  reprefent  the  King  ufing  all  manner  of 
Artifice,  and  even  confederating  with  the 
French  King  to  eftablifh  Popery  in  England  ~, 
and  then,  on  a  fadden,  make  the  Engltjh  Pa- 
pifts, and  all  the  i  opifh  Powers  in  Eitrtpt,  in 
a  Plot,  (even that  very  FrcnehKing,  by  whole 
Means,  they  told  ue,  King  Charles  would  in- 
L  l  I  l  I  troduce 
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16S0.  troduce  Popery  here)  to  take  away  the  Life  j 
52Gar.lI.0r*  King  Charles  II.  becaufe  was  a  Heretick, 
Rem.trks  and  oppoled  their  Schemes  of  introducing  Po- 
e-.  Lord  pery  :  And  when  the  Abfurdity  of  this  was 
MaiTord'.f  fuffjciently  expofed,  then  they  turn  about  a- 
frialaM     ■         d  teJ1         that  the  King  himfelf  was 

the  Popjb  »       '  »  .  » 

P/rf.  more  deeply  engaged  in  the  Plot  than  any 
Man :  Not  in  a  Hot  to  kill  himfelf  for  a  Here- 
tick 5  (This  was  too  abfurd,  even  for  a  Fana- 
tick  to  lay)  but  in  a  Plot  to  eftablifh  Popery 
by  a  Standing  Army,  and  the  Affiftance  of 
the  French  King  again.  So  that  they  feem 
contented,  at  length,  that  we  fhould  believe 
no  more  of  the  Plot  than  that  King  Charles  II. 
the  Papifts,  and  the  Members  of  the  Church 
of  England,  who  are  ever  reprefented  as  Po- 
pifhly  affected,  were  in  a  Plot  to  bring  in 
Popery  ;  But  then  they  would  do  well  to 
confider,  what  has  been  obferved  already,  that 
if  this  laft  Pretence  be  admitted,  all  the  Peo- 
ple that  were  executed  for  being  in  a  Plot 
againft  the  King's  Life  were  unjuftly  murder- 
ed under  a  Colour  of  Law  ;  for  they  were  all 
condemned  for  confpiring  the  Death  of  the 
King.  Had  they  been  only  charged  with 
Compaffing  and  Imagining,  cr  Confpiring,  with 
or  without  the  King's  Concurrence,  to  alter 
the  Government  and  the  Eftablifloed  Religion  , 
This  was  not  High-Treafbn  by  any  Law  then, 
or  now,  in  being ;  provided  they  had  no  De- 
signs againft  the  King's  Perfbn,  as  this  Scheme 
admits. 

And  becaufe  it  may  feem  impoffible  to 
Pofterity,  that  any  Party  of  Men  could  have 
the  Face,  or  the  Folly,  to  affirm  fuch  palpable 
Contradictions,  I  fhall  extract  fbme  Paffages 
from  Rapin  (whole  Authority  they  will  never 
difpute,  his  pretended  Hiftory  being  little  elfe 
but  a  Collection  of  all  the  Lies  and  Forgeries 
the  Faction  have,  from  Time  to  Time,  ad- 
vanced to  ferve  their  Ends)  that  will  fuffici- 
ently manifeft  this  Conduct. 

Rapin,  Vol.  13,  Page  381,  Z'indal's  Tran- 
slation, fays,  "  That  the  Papifts,  {Anno  1667) 
"  had  a  great  Influence  in  the  Court :  The 
"  Earl  of  Arlington,  the  almoft  declared  Pro- 
66  tector  of  the  Papifts,  was  made  Secretary 
"  of  State,  and  in  great  Favour  y  while  the 
"  Earl  of  Clarendon,  their  Enemy,  daily  de- 
6C  cliaed  in  Credit  and  Authority.  This  began 
*  to  produce  Sufpicions  little  advantagious 
w  to  the  King.  Page  422,  Rapin  fays  of  the 
"  King,  Inftead  of  being  Zealous  for  the  Pro- 
"  teftant  Religion  (Anno  1670)  his  Intent 
"  was  to  overturn  it :  Inftead  of  having  any 
ec  Thought  of  deftroying  the  Presbyterians, 
64  his  Defign  was  to  be  very  indulgent  to 
<c  them,  in  order  to  have  an  Opportunity  and 
"  Pretence  to  be  fb  to  the  Papifts :  He  was 
"  impatient  to  free  himfelf  from  the  Reftraints 
61  put  upon  him  by  his  Parliament  3  and  the 
"  rather,  as  by  the  Augmentation  of  his  Power 
cc  he  Jhould  be  more  able  to  countenance  the 
"  Papifts,  and  introduce  their  Religion  3  which 
"  was  his  own  as  well  as  his  Brother's. 

Page  458,  Rapin  fays,46  One  of  the  Branches 
6i  of  the  Project  formed  by  the  Cabal  {Anno 
"  1671)  was,  to  render  the  King  abfolute  3 
6C  and  this  Branch  comprehended  under  it 
"  tfhe  Extirpation  of  the  Proteftant,  or-eatleaft, 
se  the  Introduction  of  the  Popifo  Religion. 


Vol.  14,  Page  4 1  and  42,  Rapin  fays,  "  It     16 So. 
"  fignified  little  for  the  King  to  proteft  his  3zCar-  IM 
"  Zeal  for  theProteftantReligion,(^/;w  1673):  Remarks 
"  Thefe  Proteftations  could   not  make  the  on  Lord 
"  Parliament  forget  fo  many  Steps  already  ^  atford'i 
"  taken,  which  gave  too  iuft  a  Sufpicion  of  'y'"!  nr>,£ 

«   u-    n-  •  a     j    l  1  1  toe  FoptJM 

his  Sincerity :  And  they  openly  enough  ex-  piot. 
"  preffed  their  Fears  ajid  Dilcontents  of  the 
"  Growth  of  Popery,  publickly  encouraged  by 
"  the  Court ;  of  the  Management  of  Affairs 
"  in  Ireland,  where  the  Act  of  Eftablifhment 
"  was  openly  trampled  upon,  and  Papifts 
cC  daily  advanced  er  encouraged  ;  the  King's 
"  Proceedings  in  England,  which  were  clear 
"  Evidences  of  his  Principles  and  Defigns  j 
"  namely,  his  raifmg  a  Land  Army  without 
"  any  Neceffity  3  his  granting  Liberty  of 
"  Confidence  by  hisfole  Authority  3  his  fhut- 
"  ting  up  the  Exchequer 3  and  entering  into  a 
"  ftncl  Alliance  with  France,  when 'he  mould 
ct  have  uled  his  utmoft  Endeavours  to  oppofe 
"  the  Encreafe  of  her  Greatnefs :  The  Pro- 
"  feffion  of  the  Popifh  Religion,  in  the  molt 
(i  open  Manner,  by  the  Duke  of  fork  -3  and 
""  his  Marriage  with  a  Popifh  Princefs,  abet- 
"  ted  by  the  King  himfelf,  contrary  to  lb 
"  many  Remonftrances  of  the  Parliament. 
"  Thefe  were  Subjects  of  Complaint,  too  real 
"  to  be  filenced  by  Proteftations  from  the 
"  King,  of  his  Defign  to  maintain  their  Laws 
"  and  Religon. 

Page  43,  He  tells  us,  cl  Ihe  King  had  ab- 
"  j  tired  the  Proteftant  Religion,  and  had  a 
"  fecret  Chapel  erecled  in  his  Palace,  where  he 
"  every  Day  heard  Mafs. 

Page  81,  Rapin  affirms,  "  That  in  the 
"  Year  1677,  tne  King  had  no  Defire  to  be- 
w  gin  a  War  with  France  :  His  private  En- 
"  gageineirts  with  Lewis  XIV.  being  too  ftrong 
"  to  allow  him  any  fuch  ^thought. 

Page  82,  "  The  more  powerful  the  King 
u  of  France  rendered  himfelf,  the  greater  was 
"  King  Charles's  private  Advantage  j  as  if 
"  was  from  the  Afliftance  of  France,  he  pro- 
"  mifed  himfelf  the  Conqueft  of  his  own 
"  Kingdom. 

Page  88,  Rapin  fays,  "  I  do  not  think 
"  it  poffible  {Anno  1677)  to  account  for  the 
cc  King's  Conduct,  in  a  Manner  Satisfactory 
"  to  the  Impartial,  without  fuppofing  he  ex- 
"  peeled  AJJiftance  from  France  to  make  him 
"  abfolute,  and  change  the  Eftablifloed  Re- 
cc  ligion. 

And  Page  116,  he  tells  us,  That  the  King's 
"  Conduct  (Anno  1678)  could  only  be  afcribed 
"  to  his  Paffion,  for  executing  his  darling 
"  Scheme  of  rendering  himfelf  abfolute,  and 
"  introducing  the  Popifh  Religion  in  England. 

Thefe  are  fbme  of  the  numerous  Inftances, 
that  Rapin  and  his  Party  have  given  us,  of 
King  Charles's  repeated  Defigns,  and  Attempts 
to  extirpate  the  Proteftant  Religion,  and  In- 
troduce Popery ,  and  yet  in  this  very  Year 
1678,  do  they  trump  up  a  Plot,  in  which 
they  pretend,  that  not  only  the  Englifh  Papifts, 
but  all  the  Popifh  Powers  in  Europe  3  even  his 
Ally  the  French  King,  as  has  been  obferved 
already,  were  engaged,  to  deftroy  him,  becaufe  J 

he  was  an  Heretick,  and  would  not  eftabl'flo 
Popery  in  England.  And  to  that  Degree  were 
the  People  diffracted,  and  infatuated  by  the 
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16S0.     Artifices  of  Shaftesbury  and  the  Faction,  that 
jaCr  II.  great  Numbers  of  People   were  executed  for 
£T7T  this  pretended  Plot  :    and   though  the  King 
on  Lord     fbon  found  it  was  a  Sham,  the  Party  had  iuch 
|tafibrd*j  an  Afcendant,   that  they  compelled  him  to 
£*Jj  «tid  £uffei  cno^  Executions  ;  and  among  the  reft, 
lit         that  of  the  unfortunate  Lord  Stafford:  And 
when  the  Forgery  became  Evident  both  to 
King  and  People,  and  the  Credit  of  the  Plot 
could  be  fupported  no  longer,    the  Faction 
then  had  recourfe  to  their  old  Stratagem  again, 
and  very  near  fpirited  up  the  People  into  Re- 
bellion afecond  Time,  under  Pretence  the  King 
hitnfelf  was  in  the  Plot  to  introduce  Popery. 

Indeed  Rapin,  p.  119,  endeavours  to  ex- 
plain this  Riddle,  by  making  two  Plots  :  He 
fays,  the  King  was  engaged  in  a  Plot  to  in- 
troduce Popery  and  Arbitrary  Power  j  and 
the  Jefuits,  and  fbme  few  Defperadoes  of  their 
Religion,  were  in  another  Plot,  to  take  away 
his  Life,  as  the  readieft  way  to  introduce 
their  Religion  :  But  furely,  if  this  was  the 
Cafe,  the  Jefuits  never  acted  more  unjuftly, 
more  ungratefully,  or  impolitically ;  for  Rapin 
takes  it  for  granted,  that  the  King  was  actually 
a  Papift,  and  heard  Mais  every  Day  in  his 
own  Palace  :  That  he  encouraged  and  pre- 
ferred none  but  thofe  who  were  Popifhly 
affected  at  Home  ;  and  entered  into  Foreign 
Alliances,  efpecially  with  the  French  King, 
on  Purpofe  to  bring  in  Popery  by  Force,  if  it 
■would  not  be  affected  otherwife^  and  continued, 
with  all  imaginable  Application  and  Artifice, 
to  labour  the  eftablifhing  that  Religion  here 
for  many  Years:  Can  it  then  befuppofed,  that 
ever  the  Jefuits,  or  any  Papifts,  fhould  conipire 
to  cut  off  fuch  a  Prince ;  efpecially  when  they 
knew  he  did  not  want  bkill  and  Addrefs,  to 
effect  what  they  fay  he  fo  paffionateiy  defired, 
and  would  lofe  no  favourable  Opportunity  for 
promoting  their  Superftition  ?  Would  they 
kill  him,  becaufe  he  did  not  precipitateMatters, 
and  defeat  their  Hopes,  by  rafh  and  un- 
leafbnable  Attempts  ?  This  can  never  be  fup- 
pofed  of  that  cunning  Society  of  the  Jefuits, 
if  they  could  be  prefumed  to  have  fo  little 
Juftice,  or  Gratitude,  as  to  murder  a  Prince, 
who  was  their  Convert,  and  had  leTt  no  Stone 
unturned  to  ferve  them. 

But  further,  Rapin  pretends,  that  the  De- 
fign  of  killing  the  King,  was  carried  on  only 
by  fbme  few  Defperadoes,  and  that  none  elie 
■were  acquainted  with  it ;  but,  if  we  are  to 
credit  the  Witneffes  the  Faction  produced 
to  prove  the  Plot,  the  King's  Death  was 
refolved  on  by  All  that  were  tried  for  the 
Plot  ;  by  All  the  Popifh  Lords ;  by  the 
Englijh  Catholicks  in  general  ;  and  by  the 
Courts  of  Rome,  Spain,  and  France  5  and  was 
become  the  Common  Talk  in  every  Roman 
Catholick  Court  in  Europe,  for  feveral  Years ; 
and  confequently,  if  there  was  a  Defign  to 
kill  the  King,  it  was  not  confined  to  a  few 
Defperadoes :  The  Papifts  in  general  were 
engaged  in  it,  and  it  could  not  be  concealed 
from  the  King  himfelf.  But  it  is  evident  the 
King  never  fuipected  that  any  one  of  thofe 
that  were  executed  for  confpiring  againft  his 
Life,  were  Guilty,  by  his  Endeavours  to  fave 
them,  which  is  to  me  a  ftrong  Prefumption 
of  their  Innocence;  for  no  Perfon  was  fo  much 


16S0. 
3  2  Car  11. 


concerned  to  fee  Juftice  executed  upon  them 
as  his  Majefty,  if  they  were  Guilty.  We  may 
therefore  very  reafonably  conclude,  that  all  Remarks' 
that  were  executed  for  that  Plot,  were  very  un-  °»  l«rd 
kftly  put  to  death ;  and  from  the  Trials  that  ^/ord'J 
followed  the  Year  after,  it  is  no  lefs  evident,  tlTp^l 
that  the  Faction  only  amufed  the  Nation  with  Plot. 
this  Plot,  to  conceal  another  of  their  own  a- 
gainft  the  King's  Life,  and  the  Conftitution  in 
Church  and  State  ;  treading  in  the  Steps  of 
their  Fore-fathers,  who  depofed  and  murder- 
ed his  Father,  fubverted  the  Government,  and 
eftablifhed  Presbytery,  and  a  Republican 
Form  of  Government  by  the  very  fame  Arts  j 
namely,  by  alarming  the  Nation,  with  terrible 
Apprehenfions  of  Popery,  Arbitrary  Power, 
and  a  general  Maffacre :  It  is  plain,  the  Bifhops 
and  the  Church  of  England  were  fufficiently 
convinced  of  this  Defign,  by  their  adhering 
to  the  Court  fo  ftrenuoufly,  after  the  Roguery 
of  the  Popifh  Plot  was  detected,  and  by 
their  affifting  the  King  in  fubduing  that  re- 
bellious Spirit,  which  manifefted  itfelf  foon 
after,  in  fanatick  Plots  and  Confpiracies  td 
affaffinate  his  Majefty  :  And  if  the  Bifhops 
and  Clergy  of  the  Church  of  England  were 
of  Opinion,  that  the  Fanaticks  and  Republi- 
cans had  a  View  to  the  fubverting  the  Govern- 
ment and  Religion  eftablifhed  (as  Rapin  ad- 
mits) Ifhall  make  no  Difficulty  to  believe  they 
underftood  what  Defigns  were  on  Foot,  and 
what  was  the  Intereft  of  the  Nation,  as  well 
as  Rapin,  or  any  of  their  Enemies.  But  it  is 
remarkable,  that  this  celebrated  Writer  him- 
felf, vol.  14,  p.  299,  acknowledges,  that  the 
Presbyterians  and  Republicans  of  thofe  Times^ 
had  the  Subverfion  of  the  Conftitution  in  View, 
which  is  fo  considerable  and  decifive  a  Con- 
ceffion  in  this  Difpute,  that  I  fhall  recite  his 
very  Words. 

"  It  was  infinuated  (fays  Raphi)  to  the 
"  Episcopalians,  of  whom  the  Majority  were 
"  Tories,  that  both  Church  and  Monarchy 
cC  were  in  Danger  •  and  that  the  Scene  was 
£S  again  opening,  which  had  brought  on 
"  the  Troubles  of  Forty-one.  That  the  Pref- 
"  byterians,  under  Colour  of  providing  for 
cc  the  Preservation  of  Liberty,  had  only  in 
££  View  the  Deftruction  of  the  Church  of 
"  England,  and  the  Introduction  of  Presby- 
"  terianifm;  in  order  to  which  they  were  pur- 
"  fuing  the  fame  Meafures,  that  they  had 
"  taken  in  1640,  and  the  following  Years, 
"  by  undermining  the  Foundations  of  Mo- 
"  narchy,  the  more  eafily  to  pull  down  the 
"  Church.  Thefe  Infinuations  had  the  great- 
"  er  Effect,  as  what  had  once  happened,  and 
"  whereof  the  Memory  was  ftill  frefh,  might 
"  happen  again  ;  and  I  do  not  know  whether  it 
c6  can  be  jitftly  doubted,  that  fome  of  the  Presby- 
"  terians  had  fuch  a  'thing  in  View:  And  in 
"  the  fame  Page,  he  fays,  The  three  laft 
"  Parliaments,  com  poled  of  Men  well-affected 
"  to  Presb>  terianifm,  proceeded  not  with 
"  Caution  enough  -3  but  difecvered  too  haftily, 
"  or  too  openly,  their  Defigns,  with  regard  to 
:c  Rel'gion. 

Will  any  Man,  after  fuch  Conceffions  made 
by  Rapin,  the  great  Advocate  of  the  Presby- 
terians, doubt  whether  the  King's  Life,  and 
the  eftablifhed  Religion,  were  not  in  more 
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,  that  this  pretended   Popifh 
conceal  a  real  Presby- 


16S0.    Danger  at  that  Time,  from  the  Presbyterians 
^S^J'  and  Republicans,  than  from  the  Papift  ?  Will 
.Remarks   he  not  conclude 
on  Lord     Plot  was  intended  to 
Statford';  terian  p]ot  ? 

thfpjifi  So'ealous  were  the  Faction  that  this  AW 
pkt.  tifice  mould  be  difcovered,  that  we  find  they 
made  it  one  of  the  Articles  of  Impeachment 
againft  the  Lord  'Stafford;  that  he  defigned  to 
throw  the  Plot  upon  the  Proteftants,  by  whom 
they  always  mean  the  Presbyterians,  and  pro- 
secuted all  thofe  with  the  utmoft  Fury,  that 
durft  fufpect  their  Knavery  :  And  how  did 
they  compel  the  King  to  act  contrary  to  his 
own  Reafon  and  Senfe  of  Things,  when  they 
obliged  him  to  offer  extravagant  Rewards  to 
Difcoverers,  to  carefs  thofe  Perjured  Wretches 
and  Witnefles,  and   lodge   them  in  his  own 


Palace  ?  And  laftly,  what  a  Force  did   they     1680. 
put  upon  him,  when  they  executed  this  Lord,  5zCar Vs- 
and  the  reft  of  the  Sufferers,  for  this  pretend-  ^a/^> 
ed  Plot  ?  Every  one  knows   the   King   would  on  Lord 
have  laved  them,  if  he  durft  :    Which,  as  has  Stafford'* 
been   obferved,    is  a  ftrong  Inducement   to  q!ial'  *?{ 
believe  they  were  nor  Guilty.    For  is  it  to  be  %pU.  °-y' 
iuppofed,    when    King   Charles  had  feen   fo 
many   tried    for  this  Plot,  that   he  had  not 
Penetration  enough  to  difcern,  whether  they 
were  really  Guilty  ?  and,   if.  he   had  thought 
them  Guilty,  can  it  be  believed  he  would  have 
endeavoured  to  fave  Men  that  had  refolved  to 
Affaflinate    him ;    or   have  difcharged   thole 
Lords  out  of  tht  Stower,  who  were  impeached 
and  charged  with  being  in  the  lame  Con- 
/piracy  ? 
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"jL  Proceedings  again  ft  Richard    Thompson,   of&S&A 
Briftolj  Clerk,  before  the  Houfe  of  Commons,  in^^* 
the  Month  of  December,  1680.    Upon  Complaint 
made  of  fome  Words  he  had  uttered  in  a  Sermon, 
preached  on  the  30th  of  January,  1679,  at  Bvittol, 
and  at  other  Times  and  Places. 


SOME  of  the  WitnefTes  declared,  they 
heard  him  fay  in  the  faid  Sermon,  That 
the  Presbyterians  were  fuch  Perions,  as  the 
very  Devil  blufhed  at  them  :  That  the  Villain 
Hampden,  made  it  more  fcruple  of  Confciertce, 
to  give  Twenty  Shillings  to  the  King  for 
Ship-Money,  which  was  his  Right  by  Law, 
than  to  raife  a  Rebellion  againft  him  -3  and 
that  the  Presbyterians  were  far  worfe  (and 
far  more  intolerable)  than  either  Priefts  or 
Jefuits. 

That  he  inveighed  bitterly  againft  the 
figning  Petitions  for  the  Sitting  of  a  Parliament ; 
laid  it  was  the  Seed  of  Rebellion,  and  likened 
it  to  Forty-one. 

That  he  faid  Henry  VIII,  did  more  Hurt 
in  robbing  the  Abby-Lands,  than  he  did 
Good  by  the  Reformation. 

That  he  faid,  there  was  a  great  Noife  of  a 
Popifli  Plot,  but  there  was  nothing  in  it,  but 
a  Presbyteiian  Plot ;  and  in  the  End  they 
would  bring  the  King's  Head  to  the  Block,  as 
they  had  done  his  Father's. 

Others  depofed,  That  Sthomfon  had  uttered 
feveral  Speeches,  whereby  he  fhewed  he  was 
Popifhly  Affected:  That  he  commended  the 
Romifh  Clergy  for  their  fingle  Life,  and  was 
himfelf  unmarried. 

Said,  That  the  King  was  of  a  loft  Temper, 
might  be  led  to  any  thing  ■  but  a  Solomon  in 
his  Vices  :  The  Duke  of  Tork  was  a  Prince  of 
a  brave  Spirit,  and  it  was  their  own  Faults  he 
was  a  Roman  Catholickjthey  forced  him  to  fly 
into  France,  where  he  embraced  that  Religion. 

Being  examined  before  a  Committee  of  the 
Houfe,  as  to  his  having  fpoken  thefe,  and 
Words  of  the  like  Import,  fome  he  confeffed, 


and  others  he  denied,  or  loftned,  and  the  Com- 
mittee making  their  Report  thereupon  to  the 
Houfe,  it  was  Refolved,  Nemine  cmtradicente, 
That  he  had  publickly  defamed  his  Majefty, 
vilified  the  Reformation,-  afferted  Popifh 
Principles,  denied  the  Popifh  Plot,  and  turn- 
ing the  fame  upon  the  Proteftants,  endeavour- 
ed to  fubvert  Liberty  and  Property,  and  was 
a  Scandal  to  his  Function.  > 

And  it  was  further  Refolved,  to  impeach  the 
faid  Richard  Thompfbn,  on  the  Report  of  the 
laid  Committee  :  However,  upon  his  Petition, 
they  ordered  the  Serjeant  at  Arms  to  take 
Security  fof  his  Appearance,  to  anlwer  the  laid 
Impeachment ;  and  the  Houfe  being  pro- 
rogued, the  Matter  was  dropped. 

It  is  eafy  to  difcern  what  Stamp  this  Houfe  Remarks  ea 
of  Commons  were  of,  to  prefer  an  Impeach-  fsiomp- 
ment  againft  a  Perfon,  chiefly  for  reflefting  ion's  Caf* 
on  the  Presbyterians,  and  the  Popifh  Plot : 
This  extraordinary  Refblution  feems  to  be 
made  to  terrify  the  People  from  fpeakrag,  or 
thinking,  otherwife  than  the  Faction  were 
pleafed  to  prefcribe.  They  charged  him  in- 
deed with  reflecting  on  the  King,  but  that 
was  only  to  give  them  a  Colour  for  the  Pro- 
fecution;  for  it  is  evident  the  Faction  did,  at 
the  fame  Time,  publifhall  manner  of  feditious 
and  fcandalous  Libels,  reflecting  on  his  Ma- 
jefty and  the  Royal  Family,  without  any 
Animadverfion  or  Notice  taken  of  them  by 
the  Houle. 

It  leems  to  me  alfo,  a  very  great  Hardfhip, 
and  not  agreeable  to  the  good  old  Laws  of 
this  Land,  (which  requires  that,  in  ordinary 
Cafes,  every  Man  fhould  be  tried  by  his 
Peers,  or  Equals)  That  a  Perfon  fhould  be 
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jdSo.    impeached  and  tried  before  the  Lords,  when 
iCar.II.^g  is  forth-coming,  and  fubmits  to   be   tried 
"^"^  by  the  ordinary  Courts  of  Juftice  ;  and  this 
only  for  fbme  loofe  and  unguarded  Expreffions, 
that  were  not  agreeable  to  the  Tafte  of  a  pre- 
vailing Party.     If  the  Words  were  criminal, 


they  had  WitnefTes  that  could  have  proved 
them  in  IVepmnfter-IIall,  as  well  as  at  the 
Lords  Bar ;  and  if  they  were  not,  it  was  hard 
they  mould  be  made  the  Foundation  of  an 
Impeachment. 
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! „;S. n. The  Trial  of  Edward   Fitzharris,  Efq;  for „<£Jij 
"°^     High-Treafon,  before  the  Court  of  Kings-Bench^ 
in  Eafter  and  Trinity-Terms.  1681.  33  Car.  II. 


v/VV 


f:     VDWARD    FITZHARRIS,    being 
nal  ■L-J  committed  for  a  Treafbnable  Libel,  re- 
flecting on  the  King  and  Government,  on 
the  28th  of  February,  1680 ;  and  the  Parlia- 
ment meeting  at  Oxford,  on  the  21ft  of  March 
He  ii  im-  following,    the  Commons  impeached    Fitz- 
re7!rfl!     harris  of  High-Treafon,  in  general  Terms : 
But  the  Lords  finding  no  Realbn   for    this 
<fhe  Im-    extraordinary  Way   of  proceeding,  when  he 
teachmcnt  might  be  tried  in  the  ordinary  Courts  of  Law, 
rejected,     rejected   the  Impeachment  :  Whereupon  the 
Commons  Refblved,  That  it  was  the  undoubt- 
Refciutiom  ed  Right  of  the  Commons  to  impeach  any 
Com-  peer,  or  Commoner,  before   the  Lords ;  and 
mmu  there  tj-,at  tije  Lorcjs  refufing  to  proceed  on  this  Im- 
peachment of  Fitzharris,  was  a  Denial  of  Ju- 
ftice, and  a  Violation  of  the  Conftitution  of 
Parliaments;   an  Obftruction  to  the  further 
Difcovery  of  the  Plot,  and  of  great  Danger 
to  his  Majefty's  Perfon,  and  the  Proteftant 
Religion :   And  that  if  any   inferior  Court 
Ihould  proceed  againft   Edward  Fitzharris, 
or  any  other  Peribn,  lying  under  an  Impeach- 
ment of  Parliament,  it  would  be  a  high  Breach 
of  Privilege:  But  the  King  diffolving  the  Par- 
liament the  fame  Day,    being  the   28th  of 
March,    1681,   the  Miniftry  directed  Fitz- 
harris to  be  tried  at  the  Kings-Bench  Bar. 

On  JVcdnefday,  the  27  th  of  April,  Mr.  At- 
torney-General moved  the  Court  of  Kings- 
Bench,  that  fome  of  the  Gran'd  Jury  for  the 
County  of  Middlesex  might  be  prefent  at  the 
fwearing  the  WitnefTes  on  the  Indictment  to 
be  preferred  againft  Fitzharris,  then  a  Pri- 
soner in  the  Sower,  which  was  granted :  And 
the  Grand  Jury  having  fome  Scruples  about 
finding  the  Bill,  Mr.  Juftice  Jofies  ordered 
them  to  attend,  and  offer  them  the  next  Day, 
when  the  Court  would  be  full. 

Accordingly  the  28th  of  April,  the  Grand 
Jury  came  to  the  Bar,  and  Mr.  Michael  God- 
frey (Brother  to  Sir  Edmondbury  Godfrey)  who 
was  Foreman,  defired,  before  they  proceeded 
on  the  Indictment,  that  Fitzharris  might  be 
examined  about  his  Brother's  Death,  and  then 
delivered  in  a  Paper,  in  behalf  of  himfelf  and 
'■the  Grar.d  the  reft  of  the  Grand  Jury,  importing,  That 
Jurydouhty  the  Day  before  they  had  heard  Sir  William 
whether     ifaller,  and  others  fworn   in  Court,  to  give 
findari'In-  Evidence  againft  Fitzharris,  who,  in  the  late 
diilment     Parliament  at  Oxford,  was  impeached  by  the 
Commons :  And  defired   the  Opinion  of  the 
him-         Court,  whether   it  were   lawful  and#fafe   for 
them  to  proceed  to  examine  WitnefTes  in  re- 
No.  ii. 


lation  to  Fitzhdrris,  or  to  meddle  in  that 
Matter,  after  the  laid  Impeachment,  and 
Votes  of  the  Commons. 

To  which  the  Lord  Chief  Juftice  anfwered, 
It  was  their  Opinions,  That  notwithftanding 
what  they  fuggefted,  they  were  bound  to  en- 
quire, by  Vertue  of  their  Oaths,  if  an  In- 
dictment mould  be  exhibited  to  them  :  They 
could  not,  nor  ought  to  take  any  Notice  of 
fuch  an  Impeachment  offered  to  the  Lords, 
or  of  any  fuch  Votes  of  the  Houfe  of  Com- 
mons afterwards,  if  fuch  there  were  ;  for  they 
would  not  excufe  them  :  Therefore,  if  they 
had  Evidence  enough  given  them,  to  fatisfy 
them  that  the  Indictment  was  true,  they  were 
to  find  it.  And  this,  he  declared,  was  the 
Opinion  of  all  the  Judges  of  England :  Where-  They  find 
upon  the  Grand  Jury  Withdrew,  and  having the  B'11 
examined  the  Witnefles,  found  the  Bill. 

Fitzharris  being  brought  to  the  Bar,  from  Fitzharris 
the  <?ower,  by   Habeas   Corpus,  on  Saturday  arra'g"eti' 
the  30th  of  April,  and  arraigned,  exhibited 
a  written  Plea,  which  the  Court  ordered  to  be 
read,  though  they  did  not  allow  it  -3  the  Te- 
nor whereof  follows,  Viz.  That  he  ought  not  Pleads  to 
to  be  compelled  to  anfwer  to  this  Indictment,  *£eJ?urif~ 
becaufe,  before  the  Indictment  was  found,  at  t'he  Wq0^u 
a  Parliament  held  at  Oxford,   the   21ft    of' 
March  laft,  he  was  impeached  by  the  Com- 
mons of  High-Treafbn ;  and  that  this  Impeach- 
ment remained  in  full  Force  before  the  Lords 
in  Parliament,  as  appeared  by  the  Records : 
And  then  avers,  that  the  High-Treafbn  men- 
tioned in    the   Indictment,   and   the   High- 
Treafbn  in  the  Impeachment,  are  one  and  the 
fame  -,  and  that  he  is  the  fame  Fitzharris, 
named  in  the  Indictment,  and  mentioned  in 
the  Impeachment ;  and  concludes  to  the  Ju- 
rifdiction  of  the  Court,    whether   upon  the 
whole  they  will  proceed  further  againft  him, 
on  this  Indictment. 

The  Chief  Juftice  acquainting  the  Prifbner,  Counfel  af~ 
that  fuch  a  Plea  muft  have  a  Counfel's   Handi??«^'" 
to  it,    he  defired  they  would  aflign  Sit  Francis  arZue '*' 
IVinningtcn,  Mr.  Williams,  Mr.  Pollexfen,  and 
Mr.  Wallop,  for  his  Counfel,   who  were  af- 
figned   accordingly,  and   Time  was   allowed 
him  till  the  Weduefday  following,  to  put  in  his 
Plea  ;  and  a  Rule  was  made,  that  his  Wife, 
and  his  Counfel,  fhould  have  Accel's  to  him. 

On  Monday  the  2d  of  May,  the  Priioner's 

Counfel  moved,  that  the  Time  for  putting  in 

his  Plea  mjflh  be  enlarged,  and  that  they 

might  have »Copy   of  the  Indictment :  But 
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16S1.    the  Court  refilled  to  give  further  Time,  and 

^IsZ-sj  ^aici'  a  ^°Py  °^  t^ie  Indi&ment,  m  Cafes  of 
Treafbn  and  Felony,  was  never  granted  :  But 
at  the  Frifbner's  Requeft,  they  added  Sir 
George  freby,  and  Mr.  Smith,  to  the  Number 
of  his  Counlel,  and  allowed  him  a  Solicitor. 

Frtzharris  being  brought  to  the  Bar  again, 
on  IVednefday  the  4th  of  May,  produced  the 
abovefaid  Flea,  figned  by  Counlel,  which  the 


Impeachment  was  at  the  Suit  of  the  Commons : 
The  Commons  were  Prolecutors  on  an  Im-  3 
peachmenr,  and  not  the  King's  Attorney ; 
and  it  did  not  become  the  Juftice  of  that 
Court,  to  weaken  the  Methods  of  proceed- 
ing in  Parliament,  as  they  would  certainly  do, 
if,  after  there  was  an  Impeachment  de- 
pending in  Parliament,  they  admitted  an  In- 
dictment here ;  This  was  to  fubjed  the  Pro- 


Vhe  Plea 
demurred 
to. 


King's  Counlel  infilled  was  a  frivolous  Plea,  ceedings  in  Parliament  to  this  Court,  which 
only  for  Delay,  and  ought  to  be  rejected  im- 
mediately j  but  the  Court  declaring  they 
would  take  Time  to  confiderof  it,  Mr.  At- 
torney demurred  to  the  Plea,  and  the  Prifb- 
ner's  Counlel  joined  in  the  Demurrer ;  after 
which,  Mr  Attorney  defired  the  Judgment 
of  the  Court,  That  the  Plea  might  Hand 
over-ruled,  for  a  plain  fatal  Error  in  it ;  for 
this  he  infilled  was  a  particular  Indictment,  for 
framing  a  moft  pernicious  and  fcandalous  Li- 
bel againft  the  King  and  Government  ;  and 
they  had  pleaded  generally,  That  the  1  rifo- 
ner  was  impeached  of  High-Treafon  :  They 
ought  to  be  ready  with  the  Record,  to  jufti- 
fy  their  Plea  :  That  to  out  the  Court  of  their 
Jurifdidion,  for  a  particular  Trealbn,  it  was 
not  a  good  Plea  to  lay  he  was  impeached  or 
indicted  generally  of  High  -  Trealbn  :  Nor 
could  any  Averment  help  it ;  and  therefore 
he  prayed  the  Judgment  of  the  Court  upon 
it. 

The  Prilbner's  Counlel,  on  the  other  Hand, 
defired  Time  to  maintain  their  Plea,  and  were 
indulged  till  the  Saturday  following  -3  but  were 
again  refilled  a  Copy  of  the  Indictment. 

The  Prilbner  being  brought  to  the  Bar  a- 
gain,  on  Saturday  the  7  th  of  May,  Mr.  At- 
torney laid,  he  would  lay  his  Finger  upon  the 
Points  that  would  be  the  Queftions  between 


JnU-'* 
met  ts  to 
rraihtaln 
the  Fleet. 


them,  and  1.  He  infilled,  That  the  general 
Allegation,  that  he  was  impeached  of  High- 
Treafon,  was  too  uncertain  and  general,  and 
not  helped  by  the  Averment.  2.  There  was 
no  Impeachment  alledged  to  be  upon  Record ; 
and  as  to  the  Matter,'  it  was  a  Plea  to  the  Ju- 
rifdidion of  the  Court ;  and  the  Point  would 
be,  Whether  a  Suit,  depending  in  a  fuperior 
Court,  can  take  away  the  Jurifdidion  of  an 
inferior  Court,  which  had  an  original  Jurif- 
didion of  the  Caufe,  of  the  Perlbn,  and  of 
the  Fad:. 

To  this  the  Prilbner's  Counlel  anfwered, 
That  by  the  Demurrer,  thele  Things  were  ad- 
mitted ;  1.  That  the  Priloner  was  impeached 
by  the  Commons  of  High-Trealbn.  2.  That 
this  Impeachment  was  Hill  in  being.  3.  That 
this  was  according  to  the  Law,  and  Cuftom  of 
Parliament ;  and  4-That  theTrealbn,  for  which 
Fitzbarris  was  impeached,  and  the  Trealbn, 
for  which  he  was  indided,  was  the  lame  : 
That  Fitzbarris,  who  was  indided,  was  the 
fame  Perfon  that  was  impeached,  and  that  the 
Impeachment  was  before  the  I  ndidment. 

And  as  to  what  Mr.  Attorney  faid,  That 
an  inferior  Court,  having  original  Jurifdidion 
of  the  Perlbn  and  Caule,  might:  proceed,  not- 
withftanding  anlndidment  in  a  fuperior  Court  j 
they  took  the  Cafe  of  an  Impeachment  to  be 
different  from  that  of  an  Indidment :  An 
Impeachment  was  rather  like  0k  Appeal :  As 
an  Appeal  was  at  the  Suit  of  tSrParty,  ib  an 


did  not  ftand  with  the  Wifdom  of  the  Law, 
or  the  Conftitution  of  the  Government :  That 
this  was  without  Precedent  alio,  and  conle- 
quenth. ,  according  to  Sir  Edward  Coke,  there 
was  no  Law  for  it. 

Another  Mifchief,  that  would  follow  upon 
this  was,  That  in  Cale  of  an  Indidment,  it  was 
in  the  Power  of  the  Prince  to  pardon  ;  but 
in  the  Cafe  of  an  Impeachment  he  could  not, 
any  more  than  in  the  Cale  of  an  Appeal. 

That  if  this  Court  intermeddled  in  it,  a 
Man  might  be  put  twice  in  Danger  of  his  Life, 
for  one  Thing  ;  for,  if  he  was  acquitted  here 
upon  this  Tndidment,  that  Acq"itral  would 
not  bind  the  Lords  in  Parliament  •  he  might 
ftill  be  tried  there  for  the  (ame  Fad;. 

And  by  the  lame  Reafon,  that  this  Court 
proceeds,  His  Majefty  might  appoint  a  High 
Steward,  to  try  the  Lords  in  the  fewer,  by  a 
Jury  of  reers ;  and  had  this  been  pradked, 
the  Lord  Stafford  had  been  ftill  alive  :  If 
Fitzbarris  fhould  be  found  guilty  here,  the 
Power  of  the  Commons,  in  impeaching,  and 
the  Jurifdidion  of  the  Lords,  in  Trial  and 
Judgment,  were  taken  away  by  an  inferior 
Court. 

As  to  the  Objedion  of  Mr.  Attorney,  That 
this  Plea  did  not  let  forth  any  Record  of  an 
Impeachment,  or  the  particular  Matter  of  it, 
fb  as  the  Court  might  judge  of  the  Reafon  of 
it,  the  Truth  was  in  this  Cafe,  there  was  no 
Record  to  plead,  and  they  mull  be  governed 
here  by  the  Rules  and  Methods  of  Parliament; 
The  Commons  had  carried  up  an  Impeach- 
ment to  the  Lords  in  general  Terms,  and  were 
at  Liberty  to  prefent  their  Articles  in  due 
Time.  This  was  no  Record,  fuch  as  might 
be  had  in  the  Cafe  of  auter  foriz  convict  j 
for  it  was  only  entered  in  the  Lords  Journal, 
That  fuch  a  Day,  fuch  a  Perfon  came  from 
the  Houle  of  Commons,  and  impeached  fuch 
a  one  ;  here  was  not  the  lame  ftrid  Method, 
and  Form  of  Proceeding,  as  in  the  Courts 
of  Weftminfter-Hall ;  and  they  had  laid  e- 
nough,  and  as  much  as  could  be  faid  in  this 
Cafe,  fhat  there  was  an  Impeachment  of  the 
Commons  before  the  Lords,  which  was  in  full 
Force,  and  according  to  the  Law  and  Cuftom  of 
Parliaments,  as  appeared  by  their  Rolls. 
Which  was  as  much,  as  if  they  had  let  forth 
the  Record  itfelf j  and,  as  they  took  it,  was 
a  very  full  Plea,  though  it  was  not  pleaded 
particularly ;  for  in  Parliamentary  Matters,  that 
Court  was  to  judge  according  to  the  Methods 
of  Parliament. 

In  the  Cale  of  the  Lord  Shaftesbury,  who 
was  committed  for  an  high  Contempt  in  the 
Houle  of  Lords,  the  Reafon  given  by  the 
Judges,  why  they  could  not  bail  him,  was, 
That  as^this  Court  takes  Notice  of  the  Courts 
in  Weftirllnfter-Hall,  fo   they  ought  to  take 
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1 68 1.    Notice   of    the   Law  and  Courfe  of  Parlia 
S5?anII'ments,  and  of  the  Houfe   of  Lords:  And  if 
they  were  bound  to  do  fo  in  other  Cafes,  they 


ought  to  do  fb  in  this. 

As  to  that  Exception,  that  the  King  might 
chufe  his  Court,  there  was  no  Doubt  of  it,  in 
his  own  Action,  or  Suit ;  but  this  was  an  Im- 
peachment of  the  Commons,  and  their  Suit 
was  to  be  tried  no  where  but  in  Parliament. 

It  was  urged  further,  as  to  the  Plea  being 
fb  general,  that  the  Court  could  not  judge  of 
it ;    That  Fitzharris  had  avered  by  his  Plea, 

that  he  was  impeached  for  the  fame  Treafbn,  j  the  Court ;  for  there  was  no  Matter  difclofed 
for  which   he  was  indicted  ;  and  this  Aver-  | 
ment  made  the  Matter  as  clear  to  the  Court,  I 


Treafbn,  when  the  Impeachment  was  general,     168 1. 
the  other  Side  would  have  faid,  Nul.  tiel  Re-  J3Car". 
cord' :  And  they  fhould  have  been  condemned  ^*^ 
for  failing  in  their  Record  ;   but  having  done 
according  to  the  Fact,   if  that  Fact  was  fuch 
as  would  out  this  Court  of  its  Jurifdiction, 
they  did  not  fee  how  it  was  poffible   they 
fhould  plead  otherwife,  or  what  Anfwer  could 
be  given  to  it. 

Mr.  Attorney- General,  and  the  reft  of  the  Jtgumer,ts 
King's  Counfel,  anfwered,  That  this  was  a  agai"fi tbe 
naughty  Plea,  as  a  Plea  to  the  Jurifdiction  of 


as  if  the  Impeachment  had  mentioned  the 
particular  Treafbn  -3  and  that  Averments,  con- 
fident with  the  Record,  were  good,  and  of 
Neceffity,  to  clear  the  Facl:  to  the  Court : 
That  Mr.  Attorney  might  have  pleaded  Nul. 
tiel  Record,  and  then  they  muft  have  produ- 
ced it ;  but  he  had  demurred,  and  thereby 
confeffed  there  was  fuch  a  Record,  that  the 
Averment  was  true,  that  he  was  impeached 
for  the  fame  Crime,  and  that  he  was  the  fame 
Perlbn. 

That  it  feetned  againft  natural  Juftice, 
That  when  the  Commons,  in  the  Name  of 
themfelves,  and  of  all  the  Commons  of  Eng- 
land, had  lodged  an  Impeachment  againft  a 
Man,  any  Commoners  fhould  afterwards 
try  or  judge  that  Man  for  that  Fact ;  every 
Commoner  being  a  Party  to  the  Acculation,  and 
confequently  could  not  be  deemed  indifferent. 
That  Indictments  were  found  againft  the  Po#- 
pifh  Lords,  before  there  were  any  Impeach- 
ments againft  them  j  and  yet  there  never  was 
any  Attempt  to  try  them  on  the  Indictments, 
though  there  had  been  feveral  Intervals  01 
Parliament  fince  thofe  Impeachments,  and  the 
Parliament,  wherein  they  were  impeached, 
was  diffolved.  They  'underftood  it  was  the 
Opinion  of  all  the  Judges,  That,  thofe  Im- 
peachments being  lodged  in  Parliament,  no 
other  Profecution  could  be  againft  them,  till 
the  Profecution  of  the  Commons  was  deter- 
mined. 

It  was  obferved  alio,  how  fcrupulous  the 
Judges  had  ever  been  of  meddling,  where  they 
had  any  Jealoufy,  that  either  the  Parliament 
had,  or  pretended  to  have,  a  Jurifdiction,  3th  at 
they  would  always  worJJsip  afar  off,  and  never 
come  near  the  Mount.  That  if  the  Court  re- 
tained that  Caufe,  they  would  in  Confequence 
charge  themfelves  with  the  Blood  of  that 
Man,  through  which  they  muft  wade  to  come 
at  the  Caufe. 

That  where  there  was  as'much  Certainty  fet 
forth  as  the  Cafe  would  admit,  and  was  poffible 
to  be  had,  the  Party  was  at  Liberty  to  plead  as 
he  could,  and  help  himfeif  by  Averment.  Here 
was  a  General  Impeachment ;    they  could  not 
make  that  Particular  which  was  not ;  they  had 
.ied  it  as  it  was  in  the  Record, from  which 
they  could  not   vary :     They  had  avered  it 
was  the  fame  Matter,  and  it  was  confeffed 
fb  by  the  Demurrer  :  And  if  the  Court  would 
meddle  with  Proceedings  in  Parliament,  they 
muft  take  Notice  of  their  Method  of  Pro- 
ceeding, as  they  did  of  other  Courts  :    That 
had   they   gone   about    to  particularize  the 


therein  that  they  could  take  Iffue  upon :  They 
urged,  indeed,  that  by  their  Demurrer  it  was 
admitted  an  Impeachment  was  depending  -y 
that  the  Impeachment  was  for  the  fame  Mat- 
ter ;  and  that  they  had  admitted  the  Parliament 
was  ftill  in  Being  ;  hut  no  Fail  was  admitted 
that  was  not  well  pleaded.  Indeed,  had  they 
admitted  the  Parliament  was  then  in  Being, 
it  might  have  gone  hard  with  them  ;  but  if 
this  was  not  admitted,  the  whole  Force  of 
their  Argument  fell  to  the  Ground  ;  and 
amrmed,  that  the  Beginning,  Continuance, 
Prorogation,  Adjournments,  andDiffolution  of 
Parliaments,  were  of  publick  Cognizance,  and 
the  Court  would,  ex  Officio,  take  Notice  of 
them  ;  they  need  not  be  avered.  And,  not- 
withstanding thofe  many  Cautions  that  had 
been  given,  no  Confideration  whatever  ought 
to  put  Courts  of  Juftice  out  of  their  fteady 
Courfe  ;  but  they  ought  to  proceed  according 
to  the  Law  of  the  Land. 

Admitting  there  was  a  good  Impeachment, 
and  the  Prifbner  had  been  tried  and  acquitted 
upon  it ;  if  he  had  been  afterwards  indicted 
in  this  Court,  and  would  not  have  pleaded 
this  in  Bar,  but  to  the  Jurifdiction  of  the 
Court,  it  would  not  have  been  a  good  Plea  j 
but  he  had  loft  his  Advantage  by  mil-pleading. 
If  then  an  Acquittal,  or  Conviction  on  an 
Impeachment,  was  not  a  good  Plea  to  the 
Jurifdiction  ;  an  Impeachment  alone,  wherein 
nothing  was  done,  could  not  be  a  good  Plea 
to  the  Jurifdiction.  All  the  Cafes  that  had 
been  cited,  were  of  Matters  not  cognizable  in 
that  Court,  and  therefore  did  not  affect  the 
Matter  in  Queftion  :  But  where  the  Crime 
and  the  Peribn  were  abfblutely  within  the 
Jurifdiction  of  the  Court,  and  the  Court  might 
originally  take  Cognizance  of  it,  as  was  the 
preient  Cafe  ;  nothing  lefs  than  an  Act  of  Par- 
liament could  out  them  of  their  Jurifdiction. 

As  to  the  Cafe  of  the  five  Popifh  Lords, 
they  took  Care  that  the  Indictments  againft 
them  fhould  be  removed  into  the  Houfe  of 
Lords,  foreieeing  that  the  King  might  have 
proceeded  on  thofe  Indictments,  if  they  had  not 
been  removed  thither.  Befides,  the  Lords  had 
pleaded  in  full  Parliament,  where,  by  the  Law 
of  Parliament  all  the  Peers  were  to  be  Judges, 
and  could  not  be  oufted  of  that  Right. 

And  as  it  was  urged,  They  had  pleaded  ac- 
cording to  the  Law  and  Cuftom  of  Parliament, 
they  ought  to  have  difclofed  what  that  Law 
and  Cuftom  was.  Indeed,  as  to  their  Le- 
giflative  Power,  and  Matters  of  Privilege,  both 
Houfes  proceeded  according  to  the  Law  and 
Cuftom  of  Parliament :  But  as  to  the  Judicial 
Power,   they  had  always  been  guided  by  the 
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1681.  Laws  of  the  Land:  And  in  all  Writs  of  Error,  (ft  ion  :  But  further,  if  upon  fuch  a 
; 3  Cur. II.  ancj  ]\iat:t:ers  Qf  Judgment,  proceed  Jeeundum  pleaded,  the  Commons  fhould  carry  up 
^/~V^"'  Icq-em  terra  ;  for  there  was  not  one  Law  in  j  tides  very  different  from  what   the  P 


Weftmhfter-hall,  as  to  Matters  of  Judgment, 
and  another  in  the  Court  of  the  Lords  above. 
As  to  the  Allegation  being  too  general, 
the  Books  were  exprefs,  That  when  a  Record 
was  pleaded  in  Bar,  or  in  Abatement,  the 
Crimes  ought  to  be  fet  out  fo  as  to  appear 
the  fame :  The  Record  was  not  to  be  tried 
per  pais,  but  by  itielf :  The  Court  muft  judge 
of  it  ;  The  particular  Treafon  muft  appear  in 
the  Record,  and  no  Averment  could  enlarge 
it :  Should  a  Jury  judge  upon  the  Debates  of 
the  Houfe  of  Commons,  Whether  it  was  the 
fame  Treafon  or  not  ? 

They  fhould  not  infift  at  this  Time,  That 
by  Magna  Cbarta,  every  Man  ought  to  be 
tried  by  his  Peers,  or  on  the  Stat.  4  Ed.  3. 
which  faid,  that  the  Lords  fhall  not  be  com- 
pelled, or  have  Power,  to  give  Judgment  on 
a  Commoner,  and  that  thereby  the  Subject  was 
fecured  from  Impeachments ;  but  obferved 
that  there  was  a  wide  Difference  between  a.n 
Appeal  and  an  Impeachment  j  for  an  Impeach- 
ment concludes,  contra  Ugeautix  fax  debitum, 
tf  Coronam  &  Dignitatem  ^  Domini  Regis  : 
So  it  was  in  reality  the  King's  Suit,  and  the 
Kin<*  may  pardon  part  of  the  Sentence,  as 
was  done  in  Richard  lid's  Time,  and  lately  in 
Lord  Stafford's  Cafe  :  But  were  it  admitted  to 
be  done  at  the  Suit  of  the  People,  that  could 
riot  preclude  the  King  from  his  Suit :  Nor  is 
an  Acquittal,  or  Attainder  upon  an  Indict- 
ment, a  Bar  to  an  Appeal ;  fo  that  a*  Man  is 
twice  in  Danger  of  his  Life,  in  that  Cafe  as 
well  as  this.  But  this  is  not  like  the  Cafe  of 
an  Appeal  ;  for  though  formerly  it  was  ufual 
to  flay  the  Suit  of  the  King,  and  prefer  the 
Suit  of  the  Subject,  it  was  becaufe  the  Sub- 
ject had  the  neareft  Concern,  as  the  Son  in 
the  Death  of  his  Father,  and  it  moft  concern- 
ed him  to  profecute  it.  But  in  the  Cafe  of 
an  Impeachment,  the  Treafon  turned  quite 
another  way  ;  for  there  was  no  Treafon,,  but 
againft  the  King,  and  the  King  himfelf 'has 
the  neareft  Concern ;  the  Wrong  was  prima- 
rily and  originally  to  himfelf  3  the  Subje&s 
Danger  was  but  a  Confequence  of  that,  as  all 
Hurt  to  the  King  tends  to  the  Hurt  of  the 
People.  The  King's  Suit  therefore  ought  to 
be  preferred  here,  as  the  Subjeds  was  in  the 
other  Cafe  of  an  Appeal. 

Nor  was  this  fo  dangerous  a  Cafe  to  de- 
termine, as  was  pretended.  Much  better 
would  it  be  for  the  Court  to  anfwer,  if  ever 
they  fhould  be  required,  that  they  had  per- 
formed their  Duty,  and  done  Juftice  accord- 
ing  to  their  Confciences,  and  their  Oaths,-  than 
to"be  afraid  of  any  Threats,  or  Bug-bears 
from  the  Bar  :  How  was  it  poffible  to  judge, 
whether  the  Prifoner  was  impeached  for  the 
fame  Treafon  ?  It  might  be  for  Clipping  or 
Coining,  for  ought  appeared.  The  Inten- 
tion of  the  Houfe  of  Commons  could  not  be 
proved,  when  they  were  come  to  no  Refblu- 
tion.  The  Queftion  was  not,  whether  an 
Impeachment  in  the  Houfe  of  Lords  fuper- 
feded  an  Indictment  in  the  Kings-Bench,  but 
hether  they  had  pleaded  it  fo  lubftantially,  as 
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gefted,  then  the  Plea  would  appear  to' 
falie,  and  the  pleading,  and  allowing  it,  an 
apparent  Delay  of  Juftice :  The  Intention  of 
the  Houfe  of  Commons  could  never  be  aver- 
red, or  tried,  before  they  had  declared  it 
themfelves. 

The  Lord  Chief  Juftice  faid,  As  to  thofe 
Queftions,  whether  the  Commons  could  Im- 
peach a  Commoner  for  Treafon  in  the  Houfe 
of  Lords,  and  whether  an  Impeachment,  when 
the  Lords  were  poffeffed  fully  of  it,  hindered 
the  Proceeding  of  an  inferior  Court,  did  not 
concern  them  :  But  they  had  a  Cafe  that  arofe 
purely  upon  the  Pleadings,  and  whether  they 
had  brought  before  them  a  fufficient  Plea,  to 
take  away  the  Jurifdiction  of  the  Court,  as 
they  had  pleaded  it,  was  the  fole  Point  before 
them.  They  would  give  them  Time  to  a- 
mend  their  Plea,  he  faid  they  fhould  not  be 
furprized,  but  if  they  thought  fit  to  abide  by 
that  Plea,  they  fhould  take  a  reafbnable  Time 
to  give  them  Judgment. 

Fitzharris  being  brought  to  the  Bar  again, 
the  1  ith  of  May,  and  Mr.  Attorney  praying 
Judgment  upon  the  Plea,  the  Chief  Juftice 
laid,  That  upon  full  Confideration,  and  De-  <f'-i  Pl**_ 
liberation  of  this  Cafe,  and  upon  Conference ' 
with  other  Judges,  Mr.  Juftice  Jones,  Mr. 
Juftice     Raymond, >    and     himfelf,    were    of 
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to  enable  the  Court  to  judge  upon  the  Que- 


Opinion,  that  the  Plea  was  inefficient  (Mr. 
Juftice  Dolben  doubting  concerning  it)  and 
therefore  the  Court  did  order  and  award,  that 
he  fhould  anfwer  over  to  the  Treafon. 

Then  the  Prifoner  defired  he  might  advife 
with  his  Counfel,  before  he  pleaded ;  and  be- 
ing told  he  could  have  no  Counfel  as  to  Mat- 
ter of  Fact,  he  defired  he  might  finifh  his 
Confeffion  before  the  Lord  Chief  Juftice,  and 
fbme  of  the  Counfel,  before  he  pleaded  :  To 
which  the  Chief  Juftice  anfwered,  He  had  \ 
trifled  with  them  fo  often,  that  he  had  nothing 
to  fay  to  that  Matter  at  prefent,  and  again 
directed  him  to  plead :  Whereupon  Fitz- 
harris pleaded  AT6*  Guilty  ;  and  defiring  he  He  pMs 
might  have  Time  to  fend  for  a  Witnefs  from  Nctguiity. 
Holland,  before  his  Trial,  the  Court  were 
pleafed  to  put  off  the  Trial  till  next  Term  ; 
and  a  Rule  was  made,  that  in  the  mean  Time 
his  Wife,  and  his  Solicitor,  might  come  to  him 
with  his  Papers  (provided  the  Papers  were  firft 
infpected  by  the  Lieutenant  of  the  ^tower) 
and  Subpoena's  were  ordered  to  bring  in  his 
Witneffes. 

The  Prifoner  was  brought  to  the  Bar  again,  <fke  : 
the  9th  of  June  1681,  being  the  firft  cthurf-^gir-i 
day  in  Trinity-Term,  in  order  to  his  Trial, 
when  Mr.  Ihompfon  moved,  that  before  his 
Trial  he  might  give  Evidence  againft  Sir  John 
Arundel,  and  Sir  Richard  Bealing,  concern- 
ing the  Murder  of  Juftice  Godfrey,  for  that 
there  was  an  Attempt  to  prove  the  Murder 
himfelf.  The  Chief  Juftice  anfwered,  that 
what  had  been  moved  fome  Days  before,  had 
fbme  Reafbn  in  it,  namely,  that  he  might 
give  Evidence  to  a  Grand  Jury  ^  but  there  be- 
ing no  Grand  Jury  fworn,  there  was  nobody 
to  give  Evidence  to,  unlefs  they  would  have 
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i6Sj  .  the  Court  take  his  Examination,  and  afterwards 
33Car.Il.  g|ve  jj.  jn  Evidence  to  the  Grand  Jury. 
v-/"v*,°  Then  the  Prifoner  moved,  That  his  Wife  and 
his  Sollicitor  might  ftand  by  him,  with  fuch  Pa- 
pers as  he  had  prepared  to  help  his  Memory  : 
And  it  was  granted,  his  Wife  only  mould  •,  but 
ordered,  If  fhe  brought  Papers  drawn  by  Coun- 
felfor  him,  it  fhould  not  be  allowed. 

The  King's  Counfel  informed  the  Court,  that 
the  Prifoner's  Wife  had  brought  him  a  Copy  of 
the  Pannel,  with  Directions  whom  he  mould 
challenge  •,  and  that  there  were  three  Anabaptift- 
Preachers,  and  feveral  other  Fanaticks,  return- 
ed upon  the  Jury  •,  and  infilled,  that  the  Prifo- 
ner's Wife  fhould  be  removed  farther  from  him  : 
But  the  Prifoner  returning  the  Papers,  fhe  was 
permitted  to  remain  where  fhe  was. 

A  great  many  of  the  Jurors  defired  to  be  ex- 
cufed  ferving,  and  feveral  more  were  challenged, 
fome  by  the  Prifoner*  and  others  for  the  King. 
Sir  Michael  Heneage  faid,  He  was  ill ;  Major 
Wildman  faid,  He  had  voted  the  Impeachment, 
and  therefore  thought  he  ought  not  to  ferve  : 
Mr. Beard  faid,  he  was  feventy- five  Years  of  Age ; 
but  was  told,  Since  he  had  appeared,  he  muft 
ferve,  if  there  were  not  enough  ;  but  if  he  had  not 
appeared,  he  might  have  had  a  Writ  of  Privilege 
for  his  Difcharge,  in  regard  of  his  Age. 

Two  of  the  Jurors  being  challenged  peremp- 
torily for  the  King,  the  Prifoner  infifted,  That 
the  King's  Counfel  ought  to  fhew  Caufe  :  To 
which  the  Chief  Jufticeanfwered,  The  King  need 
not  fhew  Caufe  till  the  Pannel  was  gone  through  •, 
and  at  length  the  following  Gentlemen  were 
fworn  :  viz. 


Thomas  John/on, 
Lucy  Knightley, 
Edizard  Wilford, 
Alexander  Hofey, 
Martin  James, 
John  Vyner, 


William  Withers, 
William  Cleeve, 
Thomas  Goffe, 
Ralph  Farr, 
Samuel  Freebody,  and 
John  Lockyer. 


Pen,  Ink,  and  Paper,  being  allowed  the 
€btln&8-  Prifoner  on  his  Requeft,  the  Indictment  was 
merit.  .  read  ;  which  charged  the  Prifoner  with  High- 
Treafon,  in  compaffing  and  imagining  the 
Death  of  the  King  ;  and  inciting  one  Edmond 
Everard,  and  others,  to  affifl  him  therein  :  And 
that,  the  better  to  effect  his  traitorous  Purpofes, 
he  did  frame  and  make  a  treafonable  Libel  ; 
entitled,  The  true  Englifhman  fpeaking  plain 
Englifh.  In  which  were  the  following  Words  : 
"  If  James  (meaning  the  Duke  of  Tork)be  confci- 
"  ous  and  guilty,  Charles  ('meaning  the  King)  is 
"  fotoo:  Believe  me,  both  thefe  are  Brethren  in 
"  Iniquity:  They  are  in  Confederacy  with  the 
'f  Pope  and  the  French,  to  introduce  Popery  and 
"  arbitrary  Government,  as  their  Actions  demon- 
"  ftrate.  The  Parliament's  Magna  Charta,  and 
"  the  Liberty  of  the  Subjects,  are  heavy  Yokes, 
"  they  would  willingly  caft  off,  to  make  them- 
"  felves  as  abfolute  as  their  Brother  of  France: 
«'  And  if  it  can  be  proved  to  be  their  Aim  and 
*'  main  Endeavour,  why  mould  not  every  true 
"  Briton  be  a  Quaker  thus  far,  and  let  the  Englijh 
"  Spirit  be  up  and  move,  as  one  Man,  to  Self- 
"  Defence?  Nay,  and  if  need  be,  toopen  Action, 
««  and  fling  off  thefe  intolerable  Riders  ?"  And, 
in  another  Place,  "  J.  and  C.  (meaning  the  King 
"  and  Duke)  both  Brethren  in  Iniquity,  corrupt 
No.  14. 


;  both  in  Root  and  Branch  ,  as  you  have  {een,  J6$<- 
ftudy  to  enflave  you  to  a  Romijh  and  French-  3?Car-  *f 
' "  like  Yoke.  Is  it  not  plain  ?  Have  you  not  "■^~v~s~' 
"  Eyes,  Senfe,  or  Feeling?  Where  is  that  old 
"  Englijh  noble  Spirit  ?  Are  you  become  French 
"  Affes,  to  fuffer  any  Load  to  be  laid  upon  you  ? 
"  And  if  you  can  get  no  Remedy  from  the  next 
"  Parliament,  as  certainly  you  will  not ;  and  that 
"  the  King  repents  not,  complies  not  with  your 
"  Advice  ;  then  up,  all  as  one  Man.  O  brave Eng- 
"  lijhmen,  look  to  your  ownDefence,  ere  it  be  too 
"  late  !  Roufe  up  your  Spirits !"  In  another  Place, 
he  fays,  "  I  will  only  add,  that,  as  it  is  the  un- 
"  doubted  R%ht  of  Parliaments  to  make  a  Law 
"  againft  a  Popifh  Succeffor,  who  would  prove 
"  deftructive  to  our  Laws  and  Liberties ;  lb  it  is 
"  their  undoubted  Right  to  dethrone  any  Poffef- 
"  for,  that  follows  evil  Counfellors,  to  the  De- 
"  ftruction  of  our  Government."  In  another 
Place,  "  Then  let  all  be  ready :  Then  let  the  City 
"  oi London  ftand  by  the  Parliament,  with  Offers 
"  of  any  Money  for  maintaining  their  Liberties 
"  and  Religion, inany  extreme Way,if  Parliamen- 
"  taryCourfesbe  not  complied  with  by  the  King." 

The  Witneffes  being  called,  Mr.  Everard  de-  Everard"* 
pofed,  That  he  came  acquainted  with  the  Pri-  Evidence, 
loner  Filzharris  in  the  French  Service  abroad  •, 
and  renewing  his  Acquaintance  with  the  Prifo- 
ner in  February  laft,  he  told  the  Deponent,  if 
he  would  re-ingratiate  himfelf  with  the  French 
and  Popifh  Intereft,  he  might  be  ferviceable  to 
himfelf  and  others  :  That  there  were  feveral 
Parliament  Men,  and  others,  that  did  adhere  to 
the  French  Intereft,  and  gave  the  French  Am- 
baffador  an  Account  of  every  Day's  Proceedings. 
That  the  Prifoner  defired  the  Deponent  to  write 
another  Pamphlet,  reflecting  on  the  King}  to 
alienate  the  King  from  his  People,  and  his  Peo- 
ple from  him  :  (The  Deponent  being  fuppofed 
the  Author  of  a  Pamphlet,  called,  An  Anfwer 
to  the  King's  Declaration,  concerning  the  Duke  of 
Monmouth.,)  That  on  Monday  the  twenty  firftof 
February,  the  Prifoner  came  to  the  Deponent, 
and  gave  him  fome  Inftructions  for  drawing  up 
the  Pamphlet;  and  appointing  to  come  again, 
the  Deponent  concealed  Mr.  Smith  in  his 
Chamber,  fo  as  to  over-hear  their  Converiation  : 
That  accordingly  Mr.  Smith  came,  and  was 
concealed  in  the  Deponent's  Study ;  and  Fitz- 
harris,  coming  in  foon  after,  afked  the  Deponent 
what  he  had  done  in  the  Matter  :  Whereupon 
he  fhewed  him  fomething  he  had  drawn  up, 
which  he  approved ,  and  gave  him  further  In- 
ftructions, appointing  to  come  again  the  next 
Day,  againft  which  Time  the  Deponent  got 
both  Mr.  Smith  and  Sir  William  Waller  conceal- 
ed in  his  Chamber  ;  and  a  little  while  after, 
Fitzharris  came  in,  .and  the  Deponent  gave 
him  a  Copy  of  what  he  had  drawn  up  ;  and 
the  Deponent  read  another  Copy,  and  Fitz- 
harris added  fome  Things,  and  put  out  o- 
thers  ;  and  faid  it  muft  be  written  over  fair, 
becaufe  it  was  not  fit  for  the  French  Ambaf- 
fador's  Confeffor  to  read,  who  was  to  pre- 
fent  it  to  the  Ambaffador :  That  the  Deponent 
faid,  It  fhould  be  done  •,  but  thefe  were  very  trea- 
fonable Things,  and  Fitzharris  anfwered,  The 
more  treafonable  the  better  :  It  would  fet  the 
People  together  by  the  Ears,  and  keep  them 
I  clafhing  and  miftrufting  one  another,  while  the 
1  French  King  would  gain  Flanders ;  and  then  he 
c  N  would 
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would  make  no  Bones  of  England.  That  he 
bid  the  Deponent  not  be  difcouraged  by  the 
Danger  •,  for  when  this  was  done,  he  fhould 
have  forty  Guineas,  and  a  Penfion  afterwards  oi 
fame  thoufand  Crowns  •,  for  his  Mafter  the  French 
King  was  not  fuch  a  Niggard  as  the  Spaniard. 

Fitzharris  demanded,  If  the  Witnefs  was  not 
put  upon  this  to  trepan  other  People?  To 
which  Everard  anfwered,  He  was  put  upon  it 
by  no  body  but  Fitzharris ;  and  that  the  Libel 
was  drawn  up  in  the  Name  of  the  Nonconform- 
ifts,  and  to  be  put  upon  them. 

Smith  depofed,  That  he  was  concealed  in  E- 
verard's  Chamber  in  Grays-Inn  -,  and  Fitzhar- 
ris coming  in,  Everard  produced  a  Paper,  and 
read  it  to  Fitzharris,  who  faid,  there  muft  be  fome 
Things  added:  That  he  muft  reprefent  the 
King  a  Papift,  and  might  demonftrate  it  from 
feveral  Inftances  •  as  his  efpoufing  the  Duke  of 
Tork's  Intereft,  and  preferring  his  Creatures  by 
Sea  and  Land,  fome  of  whom  were  known  Pa- 
pifts :  That  it  might  be  deduced  alfo,  from 
that  Act  the  King  procured,  That  it  fhould  be 
Treafon  to  call  him  Papift  ;  which  he  did,  that 
he  might  the  more  eafily  introduce  Popery.  He 
directed  Mr.  Everard  to  charge  King  Charles  1. 1 
With  promoting  the  Jrijh  Rebellion,  and  Charles 
II.  with  furthering  of  it:  Said,  'The  Oxford 
Parliament  was  but  a  Sham  •,  and  fuch  a  King 
was  not  to  be  trufted  with  the  Lives,  Liberties, 
or  Religion,  of  a  People ;  but  the  People 
ought  to  provide  for  themfelves,  and  blow  the 
Trumpet  boldly  :  And,  as  it  was  the  People's 
Right  to  make  Laws,  and  oppofe  a  Popifh  Suc- 
ceffor,  fo  they  might  depofe  a  Popifh  PoffefTor. 
That  he  directed  Everard  to  get  an  Intereft  in 
the  Common  Council,  to  put  them  upon  ad- 
dreffing  the  Parliament  ;  and  promifing  to 
ftand  by  them,  with  their  Lives  and  Fortunes, 
againft  Popery,  and  arbitrary  Power:  And 
that  if  Parliamentary  Ways  failed,  they  would 
afiift  them  any  other  Way  ;  and  if  the  King 
hindered  the  Duke  of  Tork's  coming  to  a  Trial, 
they  would  take  other  Courfes.  That  Everard 
promifed  to  purfue  his  Inftruttions ;  but  faid  he 
was  in  great  Danger :  Fitzharris  anfwered,  So 
was  he  and  a  great  many  more  >  and  mentioned 
fomethingof  a  Reward. 

Sir  William  Waller  depofed,  That  he  alfo 
was  concealed  in  Everard's  Chamber,  and 
heard  the  Converfation  between  him  and  Fitz- 
harris, being  of  much  the  fame  Tenor  as  Smith 
had  depofed  5  adding,  that  Fitzharris  told  Ever- 
ard he  fhould  be  preferred,  and  have  a  Penfion 
of  three  thoufand  Crowns  from  the  French  Am- 
baffador  •,  and  that  they  had  employed  a  great 
many  more  in  Bufinefles  of  this  Nature,  to 
create  Mifunderftandings  between  the  King  and 
his  People ;  by  which  Means  the  French  would 
have  an  Opportunity  of  over-running  Flanders, 
and  then  England  would  become  an  eafy  Mor- 
fel.  Fitzharris  demanding,  If  Sir  William 
thought  he  had  any  treafonable  Defign  in  this ; 
he  anfwered,  He  could  fay  nothing  to  that ;  he 
only  fpoke  to  Matter  of  Fact.  Then  Fitz- 
harris demanded,  If  this  was  the  fame  Paper 
(the  Libel)  for  which  he  was  impeached  in 
Parliament  ?  To  which  Sir  William  anfwered, 
Yes  •,  it  was  a  Copy  of  it  :  He  read  it  in  the 
Houfe  j  and  as  foon  as  he  had  made  his  Report 


in  the  Houfe  of  thefe  treafonable  Tranfactions,     1681. 
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Mr.  Sollicitor  replied,  This  Libel  was  fpok- 
en  of  in  the  Houfe  ;  but  it  did  not  appear  upon 
the  Impeachment,  That  he  was  impeached  upon 
that  Libel. 

The  Prifoner  faid,  Had  not  Sir  William 
Waller  a  Defign  to  trepan  me  in  this  Matter  ? 
For  I  always  looked  upon  him  as  my  Enemy. 
Sir  William  anfwered,  No  indeed,  not  I. 

Then  the  Libel  was  read,  and  the  obnoxious 
Words  compared  with  thofe  laid  in  the  Indict- 
ment, and  appeared  to  agree. 

Sir  Philip  Lloyd,  and  Mr.  Bridgman  depofed, 
That  Fitzharris  acknowledged  Part  of  the  In- 
structions he  gave  Mr.  Everard  to  be  his  own 
Hand-writing. 

The  Prifoner  calling  Mr.  Oates  as  a  Witnefs  Oates'jff- 
forhim,  Oates  depofed,  That  difcourfmg  with  vidence  for 
Everard  about  the  Libel,  he  acknowledged  he  tht?rii0' 

*^  TIB  Y*  ■ 

wrote  it  j  and  took  a  great  deal  out  of  the  inter- 
cepted Letter  to  Sir  Roger  VEftrange:  And 
afking  what  the  Defign  of  the  Book  was,  Ever- 
ard faid,  It  was  to  be  fent  by  the  Penny-Poft  to 
j  the  protefting  Lords,  and  the  leading  Men  in 
the  Houfe  of  Commons,  that  they  might  be 
taken  up  and  fearched,  and  have  it  found  upon 
them ;  and  added,  That  the  Court  had  a  Hand 
in  it ;  the  King  had  given  Fitzharris  Money, 
and  would  give  him  more,  if  he  h;     Succefs. 

Sheriff  Cornijh  depofed,  That  acqu:  -T,  his  Cornifh'j 
Majefty,  the  Prifoner  Fitzharris  was  ei  :  d  Evidence. 
to  make  a  Difcovery  ,  his  Majefty  faid,  He 
had  often  had  him  before  him  and  his  Secre- 
taries, and  could  difcover  nothing  from  him :  That 
about  three  Months  before,  the  Prifoner  pretend- 
ed he  was  in  Purfuit  of  a  Plot ,  and  making 
great  Proteftations  of  Zeal  for  his  Service,  his 
Majefty  faid,  He  did  countenance  him,  and 
gave  him  Money. 

Colonel  ftdanfel  depofed,  That  he  was  at  the  Manfel** 
Dog-Tzvem  with  Sir  William  Waller,   and  fome'^*'***' 
other  Company  -,    and  Sir  William  faid,  When  he 
acquainted    the  King  with  the  Difcovery,    his 
Majefty  told  him,  he  had  done  him  the  greateft  ■ 
piece  of  Service  that  ever  he  had  done  him   in 
his  Life  •,  and  gave'  Sir  William  a  great  many 
Thanks  \  but  foon  after  he  left  the    King,  two 
worthy  Gentlemen  told  him,  that  the  King  faid, 
He  (Sir  William)  had  broken  all  his  Meafures , 
and  he  would  have  him  taken  off  one  way  or  o- 
ther;  and  that  Sir  William  faid,  The  Defign  was  a- 
gainft  the  Proteftant  Party. 

Mr.  Hunt  depofed  to  the  fame  Effect  j  add- 
ing, that  the  King  faid?  Sir  William  Waller 
was  an  infufferable  Vexation  to  him. 

Sheriff  Bethel  depofed,  That  Everard  inform-  Bethel'/, 
ed  him  he  wrote  the  Libel  himfelf. 

Mrs.  Wall,  Woman  to  the  Dutchefs  of  Port/-  Mrs.  ^ 
mouth,  being  called  as  a  Witnefs  by  Fitzharris,  Wall's  Er 
he  demanded  of  her,  If  he  had  not  conveyed  v"Unce' 
treafonable  Papers  to  the  King  by  her  Means ; 
and  if  he  did  not  receive  two  hundred  and  fifty 
Pounds  upon  that  Account  about  Chriftmas  was 
Twelve-month,  when  he  gave  her  the  Libel  a- 
bout  the  King  and  her  Lady  ? 

Mrs.   Wall  anfwered,   Some  fuch   Sum  was 
paid  the  Prifoner,  but  not  for.  a  Libel :  He  was    . 
a  Kinfman  of  the  Deponent's,  and  fhe  took  him 
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nySt.  for  an  honeft  Man,  and  was  willing  to  do  him 
jjCar.IL  what  Kindnefs  ihe  could,  his  Family  having  fuf- 
^S^V^  fered  much  for  the  King  :  That  Mr.  Fitzbarris 
telling  her  he  could  bring  over  fome  confider- 
able  People  to  the  King's  Intereft,  fhe  fpoke  to  the 
Secretaries  of  State,  and  to  the  Dutchefs  of  Ports- 
mouth for  him  •  and  within  about  fix  Months 
Time,  fhe  did  get  the  Money  he  mentioned. 

The  Prifoner  "demanding,  If  he  did  not  come 
to  her  the  Wednesday  before  he  was  taken,  and 
tell  her  he  defired  to  fpeak  with  the  King,  for 
he  had  a  Libel  to  prefent  him  -,  Mrs  Wall  an- 
fwered,  He  came  to  her  the  Thurfday  before  he 
was  taken,  at  nine  at  Night ;  and  faid,  He  be- 
lieved, if  he  might  fee  the  King,  he  could  do 
him  Service  ;  but  mentioned  no  Libel :  That  he 
was  a  Roman  Catholick,  and  therefore  they 
thought  it  dangerous  to  let  him  go  near  theKing. 
Mr.  Attorney  demanding  if  he  was  ever  ad- 
mitted to  the  King,  Mrs.  Wall  anfwertd,  Never : 
He  had  indeed  been  with  her  in  a  Room  when 
the  King  paffed  by  ;  but  his  Majefly  never 
took  any  Notice  of  him,  or  fpoke  with  him  • 
nor  did  the  King,  or  the  Dutchefs  of  Portfmoutb, 
give  him  any  other  Money  than  that  already 
mentioned. 

The  Chief  Juftice  demanding,  On  what  Ac- 
count that  Money  was  paid  \  Mrs.  Wall  an- 
fwered,  Since  they  preffed  her  to  declare  it,  it 
was  for  bringing  in  the  Lord  Howard  of  Efcrick  : 
That,  and  his  Poverty,  together. 

Mr.  Serjeant  Jeffries  demanding,  What  Cha- 
racter the  Prifoner  gave  Everard;  Mrs.  Wall 
anfwered,  He  faid  he  was  an  honeft  Man,  and  ask- 
ed if  fhe  would  be  acquainted  with  him  ?  but  fhe 
faid  No  ;  he  was  an  Informer,  and  had  a  knavifh 
Reputation.  That  the  Prifoner  defiring  her  to  tell 
the  Duke,  he  would  firft  bring  the  Lord  How- 
ard to  him,  and  then  to  theKing-,  the  Duke 
anfwered,  the  Prifoner  was  a  Rafcal,  and  he 
would  not  meddle  with  him. 

Then  the  Prifoner  appealed  to  Lord  Howard, 
if  he  did  not  fpeak  to  the  Lady  Port/mouth  for 
Money  for  him  ;  and  the  Lord  Howard  anfwer- 
ed, he  did  ;  and  Mrs.  Wall  faid,  My  Lord  did 
indeed  fecond  her  Lady,  to  get  him  fome  Charity. 
Cowling  depofed,  That  Mrs  Wall  told  hi  m 
Fitzbarris  came  to  her,  two  or  three  Nights  be- 
fore he  was  taken  up,  and  defired  Admiffion  to 
the  King ;  and  fhe  defired  he  would  write  down 
what  he  had  to  fay  ;  which  he  would  not,  and 
fhe  perfifted  to  refufe  him  Admiffion:  Her 
Blood  chilled ;  fhe  was  afraid  he  was  come  to  do 
the  King  fome  Mifchief. 
Lord  The  Lord  Howard  depofed,  That  in  the  Be- 

iHoward'i  ginning  of  Oflober  laft,  Fitzbarris  applied  him- 
\Evidence.  fe]f  tQ  his  Lordfhip  in  the  Name  of  his  Majefty, 
defiring  he  would  wait  on  the  King  ;  but  he  de- 
clined it,  left  he  fhould  be  put  upon  declaring 
his  Sentiments,  which  were  not  agreeable  to  his 
Majefty's :  That  the  Prifoner  then  defired  he 
would  wait  on  the  Dutchefs  of  Portfmoutb, 
who  would  be  a  good  Inftrument  to  the  King, 
in  perfuading  him  to  a  good  Opinion  of  the  ap- 
proaching Parliament;  and  the  Prifoner  faid,  He 
could  affure  him,  fhe  was  in  the  fame  Intereft 
he  looked  towards  ;  fhe  was  no  Friend  to  the 
Duke  of  York :  And  the  Deponent  was  prevail- 
ed on  to  wait  on  the  Dutchefs,  where  he  found 
his  Majefty  ;  but  if  the  250  Pounds  were  given 
the  Prifoner,for  bringing  hjm  thither,  his  Majefty, 


he   believed,    did    not    think   he   deferved    it     16S1. 
at  that  Time  :  That  he  had  an   Opportunity  of  33Car  Ir- 
feeing  the  King  again,  about  ten  Days  after,    by  s-/^v-s~' 
Fitzbarris's  Means  ;    and   after  the  Parliament, 
he  waited  on   the   Dutchefs   of  Portfmoutb,  and 
told  her,    he  was  fenfible  fhe  had  endeavoured, 
as   much   as  lay   in   her    Power,    to    perfuade 
the  King  to  a  good  Opinion  of  the  Parliament  ; 
and  to  give  them  Time  for  fitting,  and  an  Op- 
portunity of  explaining  their  Intentions  for  his 
Service :  And  when  he  took  his  Leave,    he  re- 
quefted  the  Dutchefs  to  reprefent  the  Prifoner's 
Condition  to  the  King,    fince  by  his  Means  he 
had  the  Honour  to  be  fhewed  the  Way  to  her 
Grace's  Lodgings. 

That  the  Night  before  the  Lord  Stafford 
was  condemned,  the  Prifoner  came  to  his 
Lordfhip,  as  from  the  King  ;  and  faid,  His  Ma- 
jefty would  take  it  as  a  great  Inftance  of  his 
Resignation  to  his  Pleafure,  and  he  might  pro- 
mife  hjmfelf  all  the  Kindnefs  a  Prince  could 
fhew  his  Subject,  if  he  would  give  his  Vote 
next  Day  for  the  Lord  Stafford  :  To  which  he 
(his  Lordfhip)  anfwered,  He  had  all  the  Obli- 
gations of  Blood  and  Nature,  to  difpofe  him  to 
favour  the  Lord  Stafford ;  but,  though  he  was 
wavering  in  his  Thoughts  before,  now  by  the 
Grace  of  God  he  would  go,  though  he  was 
carried  on  Men's  Backs,  to  the  Houfe :  Hefaw  it 
was  the  Concern  of  the  Proteftant  Caufe  ;  and  if  all 
the  Relations  he  had  were  melted  down  into 
my  Lord  Stafford,  if  he  had  but  Breath  e- 
nough  to  pronounce  his  Doom,  he  fhould  die. 

Mr.  Secretary  Jenkins  appearing  as  a  Witnefs  ^\  &cre~ 
for  the  Prifoner,  he  demanded,  If  the  King  did  J1*?*'  Evi~- 
not  own  he  had  employed  him  :  To  which  the 
Secretary  anfwered,  He  did  not  remember  the 
King  ever  owned  he  had  made  ufe  of  him : 
Then  he  afked  the  Lord  Conway,  If  he  did  not 
remember  it  :  The  Lord  Conway  anfwered,  No-, 
but  he  had  heard  his  Majefty  fay,  he  formerly 
employed  him  in  fome  trifling  Things  :  That 
the  King  never  fpoke  to  him,  till  the  Day  af- 
ter he  was  taken  up. 

The  Dutchefs  of  Portfmoutb  appearing,  Fitz-  Duuhefiof 
harris  demanded  of  her,  If  he  was  not  employ-  Portl7, 
ed  to  bring  feveral  Papers  to  the  King,  parti-  ^*»« 
cularly  the  Impeachment  againft  her  Grace  •, 
and  if  fhe  did  not  tell  him,  it  was  a  great  Piece 
of  Service  to  bring  fuch  Papers ;  and  if  he  could 
find  Men  fit  for  that  Purpofe,  he  would  do  the 
King  good  Service -,  and  if  he  did  not  acquaint 
her  Grace,  he  knew  one  Everard,  who  knew  all 
the  Clubs  in  the  City,  and  could  tell  the  Defigns  of 
the  Lord  Shaftesbury  and  all  his  Party,  and  if  her 
Grace  did  not  encourage  him  to  go  on  ;  and  by 
her  Means  he  came  to  fpeak  to  the  King  about  it. 
The  Dutchefs  anfwered,  She  was  concerned 
in  no  Sort  of  Bufinefs  with  him  ;  only  he  defir- 
ed her  to  give  his  Majefty  a  Petition  to  get  his 
Eftate  in  Ireland;  and  fhe  did  fpeak  to  the 
King  three  or  four  Times  about  it  :  That  fhe 
never  had  any  Papers  from  him ;  but  the  Money 
was  given  him  in  Charity  :  To  which  the  Prifo- 
ner replied,  He  was  forty-  her  Grace  was  fo 
much  under  the  Influence  of  Mrs.  Wall:  The 
Dutchefs  faid,  She  did  not  come  there  to  wran- 
gle with  him  :  If  fhe  could  do  him  any  Good 
fhe  would  ;  but  fhe  did  not  fee  how  fhe  could 
be  further  ferviceable  to  him  ;  and  then  went  out 
of  Court. 

Fitzbarrit 
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1 68 1.         Fitzharris  proceeding  in  his   Defence,    faid, 
5}Car.II.  £je  (-oyid  no1:  forbear  complaining  of  the  hard 
Fitzharris  Ufage  he  had  received  •,  greater  Opprefiions  had 
proceeds  in  not  been  known  :  He  had  been  a  clofe  Prifoner, 
his  De-     and  no  manner  of  Helps  allowed  him  to  make 
fence.        njs  Defence  :  And  though  Lady  Portfmouth,  Mrs. 
Wall,  and  the  reft,  were  pleafed  to  fay,  he  was 
not   employed,  or  received   Money   for  fecret 
Services,  it  was  well  known   he  did  fo :  And 
though    Mr.    Everard   would   make  a  French 
Story  of  it   now,    he  knew  it  was   otherwife. 
He  affirmed   he  was  well  acquainted  with  the 
Lords  Shaftesbury  and  Howard,  and   knew  all 
their  Clubs  and  Intrigues  in  the  City :  And  he 
(Fitzharris)  told  him,  it  would  be  of  the  great- 
eft  Confequence  to    continue   his    Difcoveries: 
That  he  (Fitzharris)  never  was   in  the   French 
Intereft,   though   he   humoured  Everard's  Dif- 
courfe,  that  he  might  reduce  the  Paper   he  ac- 
cufed   him  of  under  fome  Heads ;  and   he   no 
fooner  had  it,  but  he  carried  it  to  White-Hall : 
And  whereas  Everard  faid,  He  was  to  have  forty 
Guineas,     it  was   but    forty  Shillings   he    de- 
fired,  in  regard   to  his  Poverty :  That  when  he 
came  to  White- Hall,  he  fhewed  the  Paper  to  a 
Gentleman,  who  was  to  have  given  it  to  the 
Lord  Clarendon  ;  but  before  that  Lord  had  it, 
he  was  taken  up.     What  he  had  done,  was  with 
a  Defign  to  ferve  the  King,  in  difcovering  the 
Defigns  againft  him  ;    and   he   was  employed, 
though  both  the  Secretaries  were  fo  unkind  as  to 
deny  it  :  He  was  not  afhamed  to  fay  it,  though 
his  Life  were  loft  upon  it  :  He  hoped  the  Jury 
would  confider,  thefe  were  great  Perfons  he  had 
to  do  with ;  and  in   Matters   of  State,    it  was 
hard  to  get  any  thing   out  of  them,    but   what 
was  for  their  Advantage;  and  thus  he  was  left  in 
a  fad  Condition ;  He  faid,  He  muft  infift  upon  it, 
if  the  Jury  brought  him  in  guilty,    they   fhed 
his  Blood,  and  overthrew  the  Law  and  Courfe  of 
Parliaments ;  and  defired,  he  might  deliver  a 
Copy  of  the  Impeachment*  and  of  the  Votes  of 
the  Houfe  of  Commons,  to  the  jury  j  but  the 
Chief  Juftice  told  him,  That  could  not  be. 
VheCbief       The  Chief  Juftice,  in  fumming  up  the  Evi- 
Jupce's   dence,  obferved,  That  the  Libel  contained  trea- 
DireBions  fonable  Matter :  That  a  more  virulent  and  villa- 
to  the  jury,  nQUS  g^^  was  never  written  ;  which  tended  to 
defame  the  King  and  his  Anceftors,  to  blaft  all 
that  came  after  him,  and  incite  the  People   to 
Sedition  and  Rebellion :  That  this  was  a   Piece 
of  Art  of  the  Jefuits,  which  exceeded  all  they 
had  done  before  ;  and  they  had  found  an  apt  In- 
ftrument,  an   Irijh  Papift,  one  who  had  been 
concerned  with  them  in  feveral  Plots  and  Con- 
fpiracies  of  this  Nature :  That  the  Evidence  a- 
gainft  the  Prifoner,  was  as  ftrong  as  ever  was 
given  againft  a  Traitor  :    It   appeared  by  the 
Prifoner's  Witneffes,  that  the   King  had  given 
him  Money  in  Charity  ;    and  he  infinuated  by 
way  of  Defence,  That  the  King  gave  it  him  to 
trepan   his    Subjects  againft  himfelf;    to  en- 
danger his  Crown,  and  all  he  had  in  the  World  • 
for  which  no  colourable  Defign  could  be  ima- 
gined: That  as  to  the  Impeachment,  which  the 
Prifoner   fo  much  infilled  upon ,   that  Matter 
had  been  pleaded  to  their  Jurifdiftion,  and  was 
over-ruled  ;  they  were  to  have  no  Confideration 
of  it  now:    They  were  fworn  to  one  Point, 
namely,  Whether  the  Prifoner  was  guilty   of 


this  Treafon,  or  not  •,  and  as  to  what  he  fondly     «63i. 
talked  of,  concerning  his  Blood   lying  at  their  ?^S|"^ 
Doors,    he  thought  fuch  Infinuations  would  not 
weigh  with  Men  of  Underftanding. 

Mr.  Johnfon,  the  Foreman,  faid,  My  Lord,  SomeScm- 
there  is  a  Vote  of  the  Houfe  of  Commons,    that?7"0/'** 
fays  he  fhall  not  be  tried  by   an  inferior  Court :  ^ur^ 
We  take  ourfelves  to  be  Judges  of  this  Man  : 
It  is  the  Office  of  the  Jury  to  acquit  or  condemn 
him   according  to  the  Evidence:  Now,   if  we 
fhould  acquit  him  in  this  Cafe,  what  AfTurance 
have  we  he  fhall  be  acquitted  ?   We  fhall  but 
forejudge  a  Parliamentary  Caufe  ;    therefore    I 
do  not  know  how  far  we  are  compellable  by  Law, 
to  give  a  Verdidt  in  this  Cafe. 

The  Chief  Juftice  anfwered,  As  to  the  Jurif- 
diftion  of  the  Court,  it  is  not  at  all  before  you ; 
and  as  to  the  Vote  of  the  Houfe  of  Com- 
mons, if  there  be  any  fuch,  That  cannot  alter 
the  Laws  of  the  Land,  or  juftify  any  of  us,  in 
departing  from  our  Duties,  any  more  than  a 
Letter  or  Mandate  from  the  Prince  ;  we  are  to 
take  no  more  Notice  of  the  one,  than  of  the  o- 
ther :  Befides,  this  Doubt  was  moved  to  us  by 
the  Grand  Jury :  And,  to  take  away  all  Scru- 
ples, all  the  Judges  of  England  debated  the 
Matter  ;  and  it  was  our  unanimous  Opinion, 
We  had  a  Jurifdiction  to  try  this  Man. 

The  reft  of  the  Judges  declared,  that  this 
was  their  Opinion. 

While  this  Caufe   was  trying,    Papers  were  Practice* 
continually  put  into  the  Hands  of  the  Jury,  to  terrify 
difTuading  them  from  finding  the  Prifoner  guil- them- 
ty ;    threatning  them   if  they  did,    and  telling 
them  they  muft  anfwer  it  in  Parliament ;  and, 
that  the  Nation  would  never  defift,  till  they  had 
ruined  them  and  their  Families  :    And  as  they 
withdrew,  fome  that  flood  by  faid,    Find  him 
guilty  if  you  dare. 

However,  the  Jury,  having  withdrawn  about 
half  an  Hour,    returned  with    their    Verdict, 
That  the  Prifoner  was   Guilty.     Whereupon  <rf,e  prjft. , 
Mr.  Attorney  moved  for  Judgment  ;    but  the  ner  con- 
Court  bid  him  move  it  another  Day.  wSedt 

Fitzharris  being  brought  to  the  Bar  again  the 
15  th  of  June,  to  receive  Sentence,  defired  he' 
might  be  tranfported;  but  the  Court  acquainted 
him,  they  could  not  order  that ;  and  the  Chief  Juf- 
tice pronounced  the  ufual  Sentence  in  Cafes  of  and  co»- 
High-Treafon :  And  on  the  twcnty-fecond  of c!emnecL 
June,  a  Writ  was  ifTued  out  of  the  King's-Bench 
to  the  Lieutenant  of  the  Tower,  reciting  the 
Judgment,  and  commanding  the  Lieutenant  to 
deliver  the  Prifoner  to  the  Sheriff  of  Middlefexy 
the  firft  of  July  following ;  and  another  Writ  to 
the  Sheriff  to  receive  him,  and  caufe  him  to  be 
executed  according  to  the  Sentence :  And  in  the 
mean  time  the  Prifoner  made  the  following  Con- 
feffion,    viz. 

The  Confejffion  of  Edward  Fitzharris  Efq ;  written 
with  his  own  Hand,  and  delivered  to  Dr.  Haw- 
kins, Minifter  of  the  Tower,  July  1.  1681, 
being  the  Day  of  his  Execution. 

"  T"  Edward  Fitzharris  having  been  indidled 
"  J^  of  High-Treafon,  for  endeavouring  to 
'{  dethrone  the  King,  was  thereupon  found 
"  guilty,  and  Sentence  of  Death  paffed  on  me. 
**  I  the  aforefaid  Edward  Fitzharris ',  do  volun- 

"  tarily 
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tarily  and  freely,  without  any  Hopes  to  fave 
my  Life  ,  but  as  a  dying  Man,  and  to  dif- 
charge  my  Confcience  towards  God  ,  and  for 
"  the  better  Satisfaction  of  the  World,  make 
"  this  Declaration  following,  in  the  Prefence  of 
<c  God,  and  unto  Dr.  Francis  Hawkins,  Chap- 
*«  lain  of  the  Tower  of  London. 

"  I  do  profefs  and  declare,  my  Religion  in  the 
*'  general,  to  be  that  which  hath  been  truly  and 
"  anciently  delivered  in  the  firft  four  general 
**  Councils  ;  and  in  particular,  my  Belief  is, 
"  that  true  Faith  of  a  Chriftian,  briefly  con- 
"  tained  in  thofe  three  Creeds,  commonly  call- 
"  ed,  The  Apqftles  Creed,  St.  Athanafius's, 
"  and,  The Nicene  Creeds :  And  I  die  a  Member, 
«*  and  in  the  Communion,  of  Chrift's  Holy  Ca- 
"  tholick  Church,  hoping  for  Mercy,  through 
li  the  alone  Merits  of  the  Pafiion  of  our  Lord 
«'  and  Saviour  J  ejus  Chrift. 

"  I  do  alfo  confefs  and  declare,  As  to  the 
"  Crimes  which  I  die  for,  I  was  no  farther 
*'  concerned  in  the  Libel,  than  as  employed 
"  to  give  the  King  Notice  of  what  Libels, 
"  or  other  Accufations,  there  were  againft  him  • 
**  and,  to  this  Intent,  and  no  other,  I  endea- 
«'  voured  to  get  this  Libel-,  which,  at  length, 
««  I  did  from  Mr.  Everard,  all  written  under 
"  his  own  Hand,  and  carried  it  to  Mrs.  Wall, 
"  by  whofe  Means  I  conveyed  all  Matters  of 
«'  this,  or  the  like  Nature,  to  the  King.  I 
«'  told  her,  I  had  a  Bufinefs  of  great  Confe- 
"  quence  to  acquaint  the  King  with;  but  fhe 
"  anfwered  me,  That  my  Lord  Sunderland  be- 
*'  ing  out,  there  would  be  no  Money  had  for  fe- 
"  cret  Service,  and  advifed  me  to  go  to  the 
*'  Lord  Clarendon,  or  Hyde  ;  but  before  I  could 
"  do  this,  I  was  taken.  As  for  that  Part  of 
"  the  Libel  which  I  left  with  Everard,  as 
«'  a  Pledge  to  affure  him  I  would  not  betray 
*'  him,  I  received  it  of  the  Lord  Howard: 
"  And  the  Money  I  received  from  the  King,  was 
for  bringing  a  Libel  called,  The  King  un- 
veil'd,  and  the  Lady  Portfmouth'i  Articles. 
•<  I  call  God  to  Witnefs,  I  never  had  a  Far- 
thing Charity  from  the  King. 
"  I  do  further  confefs  and  declare,  That  the 
Lord  Howard  told  me  of  a  Defign  to  feize 
upon  the  King's  Perfon,  and  to  carry  him 
into  the  City,  and  there  detain  him,  till  he 
had  condefcended  to  their  Defires.  Heyns  and 
myfelf  were  privy  to  this  Defign,.  and  had  fe- 
Veral  Meetings  with  the  Lord  Howard  -,  and 
as  an  Encouragement,  the  Lord  Howard 
aflured  us  of  breaking  the  Settlement  of  Ire- 
land, taking  off  the  Additional  Revenue  of  the 
Bifhops,  forty-nine  Men  and  Grantees,  whofe 
Eftates  were  to  be  fharedamongft  the  Party. 
"  I  do  confefs  and  declare,  That  while  I  was 
in  Newgate,  the  Sheriffs  Bethel  andCorniJh  came 
to  me,  with  a  Token  from  the  Lord  Howard, 
which  I  knew  to  be  true,  and  brought  Heads 
with  them  from  Everard,  wherein  he  accufed 
meofbeingaCourt-Emiflary,  ovYorkift,  feton 
by  the  King,  to  put  the  Libel  into  Proteflants 
Houfes  to  trepan  them  :  But  I  declare  upon 
my  Death,  I  had  no  fuch  Intent  •,  nor  do  I 
know  any  fuch  Thing.  The  Sheriffs  like- 
wife  told  me,  I  was  to  be  tried  within  three 
or  four  Days  :  That  the  People  would  pro- 
fecute  me,  and  the  Parliament  would  impeach 
me  ;  and  that  nothing  would  five  my  Life, 
No.  14. 


but  difcovering  the  Popifh   Plot;  and  then     i68t. 
thefaid   Sheriffs  gave  me  great  Encourage-  3jCar.IL 
ment    from     my  Lord  Howard,    that,   if  I  ^"^^ 
would  declare,  that  I  believed  fo  much  of  the 
Plot   as   amounted   to  the  introducing     the 
R.    C.  (Royal  Charles,)  or,  if  I  could  find 
out  any  that  could  criminate  the  .Queen,  R„ 
H.  (Royal  Highnefs,)  or  fo  much  as   make 
a  plaufible  Story  to  confirm  the   Plot ;  that 
the  Parliament  would  reftore  me  to  my  Fa- 
ther's Eftate,  with  the  Profits  thereof,   fince 
his  Majefty's  Reftoration. 
"  I  finding  myfelf  in  the  Condition  I  was  in 
Newgate  ;  fettered,    money lefs,.  and  friend- 


my  Wife  ready  to  lie  in,  without  any 


:<  lefs 

;'  Subfiftence  ;  my  Children  in  a  miferabl'e 
;'  Condition,  and  mull  needs  be  in  a  worfe  by 
•l  my  Death  ;  and  I  could  fee  no  other  Refuge 
:c  for  my  Life,  but  complying  with  them :  So 
:c  not  with  any  ambitious  Intent,  but  to  fave 
■i  my  Life,  I  did  comply.  The  Sheriffs 
;*  brought  Inftruttions,  which,  they  faid,  came 

*  from  the  Lords  and  Commons,  who  met 
'  that  Day,  in  order  to  addrefs  the  King  in  my 
'  Behalf,  (if  Ifhould  confirm  the  Inftructions  ;) 
;c  and  they  made  Ufe  of  the  Lord  Shaftesbury's 
1  Name,  and  others,  what  Advantage  I 
'  might  have  thereby.  At  the  firft  I  made  a 
c  formal  Story  concerning  the  Plot,  which  was 
c  not  prejudicial  to  any  Body  ;  but  moft  re- 
<  lating  to  general  Heads,  known  publickly  : 
'  Upon  which  Mr.  Cornijh  told  me,  Thefe 
'  were  Things  cried  about  the  Streets  two 
'  Years  ago.  I  replied,  I  could  fay  no  more: 
'  Mr:  Sheriff  faid,  He  was  forty  for  me  with 
'  all  his  Heart ;  but  thought  I  could  fay  more 
'  if  I  would  ,  and  prefied  me  hard  to  fpeak 
'  to  feveral  Heads ;  unto  which,  unlefs  I  fpoke, 
c  he  faid,   there  was  no  Hope  of  Life.     The 

*  Heads  I  was  to  fpeak  to  were,  what 
'  the  Examination  taken  by  Sir  Robert 
'  Clayton  and  Sir  George  Treby  contains,  and  a 
'  great  deal  more  that  I  did  not  fay  then,  relat- 
'  ing  to  the  Queen,  R.  H.  Earl  of  Dauby,  de- 

*  cfoxingFrench  Penfioners,  'Lor6s,Halifax,Hydei 
'  Clarendon,  Feverjham,  Seymour,  and  others  ; 
'  the  burning  the  Fleet,  Forts  and  Govern- 
'  ments  in  Popifh  Hands ;  Meal-Tub  Plot"; 
t  Prentices  Plot;  the  Contrivance  of  the  Li- 
'  bel  on  Lady  Port/mouth,  being  a  French  De- 
'  fign  to  deftroy  Proteflants.  Thefe  and  many 
'  other  Heads,  were  brought  me  by  the  She- 
'  riffs. 

"  I  do  further  confefs  and  declare,  That  Sir 
'  Robert  Clayton  and  Sir  George  Treby  coming 
'  to  me  to  examine  me,  Sir  Robert  Clayton 
'  afked  me,  What  I  could  fay,  concerning 
c  Godfrey's  Murder  ?  I  anfwered,  Something. 
'  He  replied,  It  may  be  you  are  in  Confufion  ; 
'  recollect  yourfelf.  And  what  I  faid  concern- 
'  ing  Father  Patrick  was  forced  out  of  me,  and 
6  is  not  true.  Sir  George  Treby  was  with  me 
'  three  Hours,  or  thereabouts,  and  preffed  me 
'  to  fay  fomething  concerning  Godfrey's  Death  ; 
:  and  faid,  unlefs  I  would  fpeak  to  that  Mur- 
;  der,  I  could  fay  nothing :  Whereupon  I  faid, 
fomething  I  had  from  others.  He  afked  me, 
If  I  could  fay  no  more  :  I  replied,  Is  not  this 
;  enough  to  five  my  Life  ?  Am  not  I  Rogue 
;  enough  ?  The  Recorder  (Treby)  hereupon 
; '  fwore,  Zourids,  What  were  you  ever,  but  a 
5  O  Rogue? 
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ifiSi.  "  Rogue?  Then  the  Recorder  entered  upon  the 
3jCar  II  n  fjeads  0f  the  Examination  •,  which  being 
^^T^  <■<■  done,  he  told  me,  All  this  would  not  fave 
<c  my  Life,  unlefs  I  would  fpeak  to  the  Libel, 
"  which  was  a  Court  Trick-,  and  it  was  not  for 
«'  nothing  I  had  been  fo  often  feen  at  the  Lady 
««  Port/month's.  Lord  Shaftesbury  faid,  You  know 
«'  more  of  thefe  Matters  than  any  Man:  Sir 
"  George  (Treby)  would  have  me  fpeak  to  the 
"  Confult :  That  the  Duke  was  at  it,  the  Lords 
"  Bella/is,  Arundel ',  and  Powis  were  at  it  ;  you 
"  have  feen  them  go  to  it  at  St.  James's;  with- 
«'  out  Doubt  they  were  there  :  Do  but  you  fay 
"  it,  we  have  thofe  that  will  fwear  it. 

««  I  do  further  declare  and  confefs,  That  what 
"  I  faid  againft  the  Queen  and  the  Duke, 
«'  I  was  put  upon,  in  the  Matter  of  Godfrey's 
"  Murder;  and  do  farther  declare,  That  what 
"  I  fwore  againft  the  Earl  of  Danby,  the  threat- 
"  ning  Words  that  were  uttered,  I  did  (to  the 
"  beft  of  my  Remembrance)  hear ;  but  whom 
*'  they  concerned,  I  could  not  well  know,  by 
««  what  my  Lord  himfelf  faid  :  And  what  de 
««  Puis  told  me,  concerning  my  Lord  of  Danby, 
«*.  I  do  believe  was  fpoken  out  of  ill  Will  •,  and 
"  what  I  faid  againft  him  was,  to  ftave  off  my 
"  Trial  till  a  Parliament;  and  they  were 
«'  the  more  defirous  to  accufe  the  Lord  Danby 
"  of  Godfrey's  Murder,  becaufe  the  Crime  of 
««  Murder  is  not  inferted  in  his  Pardon:  I 
"  am  forry  for  what  I  faid  againft  the  Queen, 
"  his  Royal  Highnefs,  and  the  Earl  of  Danby  : 
"  I  defire  God  to  forgive  me  the  Wrong  I  did 
«"*  them,  and  do  heartily  beg  their  Pardon. 

"  I  do  further  declare  and  proteft,  That  this 
«'  Confefllon  and  Declaration  of  mine,  I  own 
«'  fift^erely,  as  a  dying  Man,  and  not  to  fave 
"  my  Life  ;  and  I  call  God  and  all  his  Angels 
"  to  witnefs  the  Truth  of  it ;  and  I  renounce 
"  Mercy  at  the  Hands  of  God  Almighty,  if 
"  this  be  not  true. 

"  And  I  do  further  declare  and  proteft,  as 
"  a  dying  Man,  unto  James  Walmefly,  Edward 
«  Pattely  and  Mary  Walmefly,  That  I  have 
"  made  this  Confeffion  and  Declaration  unto 
*'  Dr.  Hawkins  freely,  and  of  my  own  volun- 
"  tary  Accord,  without  any  Manner  of  Promife 
"  made,  or  Hopes  given  me,  by  him  from  the 
"  King,  offavingmy  Life  by  this  Confeffion  ; 
««  I  having  given  him  to  underftand  befpre- 
'«  hand,  they  were  Matters  of  Confequehce, 
««  and  fuch  as  chiefly  concerned  the  Good  of 
"  the  King  and  Kingdom. 

"  I  give  the  Doctor  my  hearty  Thanks,  for 
*«  all  hts  Prayers,  Counfel,  and  charitable  Of- 
*c  flees  he  hath  done  me ;  and  I  pray  God  to 
«  blefs  him  for  ever  for  it.  I  forgive  all  the 
"  World,  and  defire  all  the  World  to  forgive 
"me;    and  the    Lord    have    Mercy  on  my 

"  Soul. 

Edward  Fitzharr is." 

This  Proteftation  was  made  by  Mr.  Fitz- 
harris, July  i.  between  the  Hours  of  Seven  and 
Eight  in  the  Morning,  in  the  Prefence  and  Hear- 
ing of  us,  whofe  Names  are  under-written. 

James  Walmefly, 
Edward  P  at t  el, 
Mary  Walmefly. 


Ido  hereby  declare,  That  Mr.  Fitzharris,  be-  i<J8i. 
fore  he  began  to  write  any  Part  of  this  Nar-  3*Car- Ir' 
rative,  was  more  than  once  afiured  by  me,  v-^rv*'' 
that  there  was  no  Hope  of  his  Life,  that  I 
knew  of,  whatever  he  mould  fay ;  nor  of  his 
Salvation,  if  he  fhould  fay  any  thing  he 
knew  to  be  falfe  j  of  which  he  being  tho- 
roughly fenfible,  and  perfectly  convinced, 
proceeded  to  write  the  Narrative  aforefaid  : 
And  I  continuing  to  admonifh  him  upon  e- 
very  Point  that  was  material,  not  to  fay  a- 
ny  Thing  but  what  was  exactly  true ;  he 
took  occafion  at  feveral  Periods  of  this  Nar- 
rative to  kneel  down,  and  folemnly  proteft 
the  Truth  of  every  Word  therein  contained : 
And  this  I  again  declare,  upon  the  Faith  of 
a  Chriftian,  and  trj.e  Word  of  a  Minifter  of 
the  Gofpel. 

Francis  Hawkins." 


The  fame  Morning  this  Confeffion  was  figned, 
viz.  on  July  i.  1681 .  the  Sheriffs  of  London  and 
Middlefex,  Slingsby  Bethel,    and  Henry  Cornijh,  re- 
ceived the  Pr'noncr  Fitzharris  from  the  Lieutenant 
of  the  Tower  j  and  having  fet  him  on  a  Sledge, 
he  was    drawn  from  the  Tower  to   Newgate, 
where  he  overtook    Dr.   Plunket   in    another 
Sledge ;    and  they  were  drawn  both  together, 
from  thence  to  the  Gallows  at   Tyburn,   where 
when  they  were  arrived,  the  Sheriffs  demanded 
of  Fitzharris,    What  he   knew  of  the   Popifh 
Plot  ?  But  he  referred  them  to  the  Paper  he  had 
left  with  Dr.  Hawkins.    Then   they  enquired  of 
the     Doctor ,     who    attended  the    Execution, 
What  Paper  that  was  ?  But  the  Doctor,  having 
an  Intimation,    they  defigned   to  fupprefs  his 
Confeffion,  did  not  produce  it :  On  the  contra- 
ry, he  defired  the  dying  Man  to  declare,  If  all 
that  he  had  left  with  him  was  true  ?  Whereupon 
the  Sheriffs  faid,  He  had  nothing  to  do,  to  put 
Queftions  there :  Dr.  Hawkins  replied,  Shall  I 
not  bid  the  dying  Man  fpeak  the  Truth?  And* 
Fitzharris  turning  to  the  People,  faid,  Yes,  it  ii 
true  ',  and  then  addreffing  himfelf  to  the  People, 
faid, 


GOOD  People,  this  infamous  Kind  ofFitzhar- 
Death  is  more  irkfome  to  me  than  riw 
Death  itfelf:  Such  Judgments  as  thefe,  my  Speech  at 
Sins  againft  God  may  juftly  bring  upon  me  ;  t"e£*um' 
and  I  do  moft  humbly  fubmitto  it:  But  as  to 
the  Crimes  which  I  now  die  for,  I  take  God  to 
witnefs,  I  was  no  further  concerned  in  that 
Libel,  than  to  difcover  to. the  King,  what 
Practices  of  that  Kind  were  againft  him  j 
being  employed  to  that  End,  though  thofe 
that  employed  me,  refufed  to  do  me  Juftice 
at  my  Trial :  And  I  call  God  to  witnefs,  I 
never  had  a  Farthing  of  Money  of  the 
King  in  my  Life ,  but  on  the  Account  of 
the  like  Service :  And  as  to  the  WitnefTes 
that  havefworn  againft  me,  I  do  here  folemnly 
declare  now  at  my  Death,  that  I  have  not  feen 
theFrench  Ambaffador  fince  the  breaking  out  of 
the  Plot ;  neither  have  I  had  any  Acquaintance 
with  him :  And  as  to  his  ConfefTor,  I  never 
fpoke  to  him  in  my  Life ;  neither  have  I  had 
any  Dealings,  either  directly  or  indirectly, 
in  my  Life,  with  them  ;  though  Sir  William 
Waller,  and  the  reft,  fwore  moft  falfly  to  the 

"  contrary  > 
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16S1.  "  contrary:  And  how  likely  it  is,  the  French 
3jCar.II.  ct  Ambaffador  would  give  3000  Crowns  for 
t/'"v",s-',  "  writing  that  Libel,  I  leave  the  World  to 
"judge.  What  I  may- further  declare,  I  have 
"  left  with  Dr.  Hawkins.  I  forgive  all  the 
««  World,  and  hope  God  will  forgive  me:  I 
"  beg  the  Prayers  of  all  good  People,  for  a 
"  happy  PafTageinto  the  other  World." 


Remarks 
on  Firi- 
harris'* 
Trial. 


Then  having  finifhed  his  Devotions,  in 
which  he  was  afiifted  by  Dr.  Hawkins ;  the  Ex- 
ecutioner did  his  Office. 

The  Proceedings  againft  Fitzharris,   are  ge- 
nerally looked  upon  as  very  myfterious,    which 
is  not  to  be   wondered  at ;    when  Shaftesbury, 
and  his  Emiffaries  Lord  Howard,  Clayton,  Tre- 
by,    Bethel,    Cornijh,    and  many  more  of  that 
fubtil    Faction,  uied   every  Artifice  to  render 
them  fo.    Upon  due  Confederation  of  the  whole, 
it  appears  to  me,  that  Fitzharris  was  employed 
by  the  Court,  to  difcover  what  Defigns   were 
carrying  on  againft  the  Government ;  and  more 
particularly   by  the   City  of   London  ;     and  to 
bring  the  King  fuch  feditious  and  traitorous  Li- 
bels as  they  difperfed,  to  render  him  odious  to 
the  People,  and  incite  an  Infurrection  ;  which 
Fitzharris  found  an  Opportunity  of  doing,    by 
renewing  his  Acquaintance  with  Everard,  who 
had  been  with  him  in  the  French  Service ,  and 
was  at  this  Time  employed  by  Shaftesbury  and 
the  Faction,  in  writing  anddifperfing  fcandalous 
and  treafonable  Papers,  reflecting  on  the  King 
and   the    Administration :     And    I    make  no 
Doubt,  but  Fitzharris,  in. order  to  infinuate  him- 
felf  into  the  good  Opinion  of  Everard  and  his 
Maflers,  pretended  to  be  no  lefs  difaffected  than 
they  were  •,  fuggefting  that  the  Court  neglected 
to  reftore  him  his  Father's  Eftate,   and  had  no 
Regard  to  the  Sufferings  of  his  Family  for  the 
Crown ;  and  there  is  as  little  Doubt  to  be  made, 
that  they  did  for  fome  Time  confide  in  him, 
and  make  ufe  of  his  Afliftance  in  framing  their 
Libels ;  and  this  gained  him  an  Opportunity  of 
difcovering  many  of  their  dark  Intrigues ;  but 
it  being  obferved,    that  he  was  often  at  the 
Dutchefs  of  Port/mouth's  Lodgings,  they  took 
the  Alarm,  and  at  length  difcovered  he  was  a 
Court-Emiffary :  Whereupon  they  refolved  to 
be  before-hand  with  him  j  and  left  he  fhould  be 
made  a  Witnefs  againft  them,  caufed  him  to  be 
taken  up,  and   charged   with  compofing   thofe 
very  treafonable  Libels,  which  they  themfelves 
had  framed ;  having  firft  trepanned  him,  as  he 
obferved  at  his  Trial, .  by  placing  fome  of  their 
own  Creatures  in  Everard' 's  Clofet,  to  be  Wit- 
neffes  of  their  Converfation,    which  might  be 
treafonable  enough  ;  as  it  was  Fitzharris's  Bufi- 
nefs  to  perfbnate  the  Malcontent,  and  pretend 
to  be  one  of  their  Party,  he  might  offer  his  O- 
pinion  of  the  Libel,  the  better  to  conceal  his  In- 
tentions.  But  I  am  fully  convinced,  that  the  Li- 
bel was,  in  the.  main,  drawn  by   Lord  Shaftes- 
bury, Howard,  or  fome  of  the  Faction ;  becaufe 
it  contained  little  elfe  but  fuch  fcandalous  Re- 
flections  on   the  Government,  as  they   had  in- 
culcated and   publifhed  in   their  Writings  and 
Converfation,  for  feveral  Years  paft. 

By  charging  Fitzharris  with  being  the  Au- 
thor of  this  Libel,  they  did  not  only  prevent 
his  giving  Evidence  againft  their   Party  j  but, 


by  throwing  him  into  Newgate,  of  which  their  k?Si. 
Friends,  Bethel  and  Cornijh  the  two  Sheriffs, were  33CarIf- 
Governors  ,  they  had  an  Opportunity  of  prac-  vy^v^' 
tifing  upon  this  unhappy  Wretch,  and  fuborn- 
ing  him  to  be  a  Witnefs  of  the  Popifh  Plot, 
and  Godfrey's  Murder  ;  and  hoped  to  prevail  on 
him  to  accufe  the  King  himfelf,  as  well  as  the 
Queen  and  Duke  ;  which,  if  they  could  have 
done,  they  would  probably  have  fpirited  up  the 
People  immediately  into  another  Rebellion, 
and  depofed  the  then  prefent  PoJJ'effor  of  the 
Throne :  They  would  not  have  contented 
themfelves  with  excluding-  the  Succejfor  ;  which 
appears  evidently  to  be  their  Defign,  by  that 
Part  of  the  Libel  recited  in  the  Indictment ; 
and  by  the  Practices  of  that  Party  afterwards, 
feveral  of  whom  were  convicted  and  executed, 
within  lefs  than  two  Yerrs,  for  being  in  fuch  a 
Confpiracy  ;  and  this  very  Lord  Howard,  fup- 
pofed  to  be  principally  concerned  in  drawing  up 
this  Libel,  only  faved  his  Life  by  impeaching 
his  Accomplices,  and  acknowledging  his  own 
Guilt. 

Some    People  have  been  pleafed   to   doubt, 
Whether  Lord  Shaftesbury  and  his  Emiffaries, 
ever  practifed  upon  Prance  and  Corfal  in  New- 
gate, to  fuborn  them  to  be  Witneffes  of  the  Po- 
pifh Plot,  and  Godfrey's  Murder :  But  it  feems 
to  be  a  ftrong  Confirmation  of  the  Truth  of  that 
Relation,  that  Shaftesbury,  Treby,  Clayton^  and 
the  Whig  Sheriffs  Bethel  and  Cornijh,  ufed  much 
the  fame  Arts  with  Fitzharris,  'to  make  him   an 
Evidence  of  the  Plot  and  the  Murder,  while  he 
lay  in  Newgate;  and  actually  got  an  Indictment 
found  againft  the  Earl  of  Danby  upon  his  Evi- 
dence ;  though  Fitzharris  retracted  it  before  he 
died,  which  put  an  End  to  that  Profecution  j 
and  I  believe  there  was  fcarce  a  Man  condemned 
for  the  Popifh  Plot,  who  was  not  thus  practifed 
upon,  and  told  he  fhould  have  his  Pardon^  if  he 
would  confefs  the  Plot,  and  accufe  fuch  innocent 
People  as  they  had  marked  out  for  Deftruftion  ; 
and  yet  it  is  certain,  every  one  of  them   refufed 
the  Offer  of  Life,  upon  fuch  infamous  Terms  j 
and  denied  the  Plot  with  their   laft  Breath,  as 
this  Man  alfo  did,  to  the  Confufion  of  the  Fac- 
tion :  But  his  Majefty  being  apprized  of  the  vil- 
lanous  Attempts,  to  make  Fitzharris  a  Witnefs  a- 
gainft  himfelf  and  his  Family,    very  prudently 
caufed  him  to  be  removed  from  Newgate  to  the 
Tower,  where  thofe  two  Saints,  Bethel  and  Cor- 
nijh the  Sheriffs,  had  not  fuch  an  Influence,  as 
they   had  on  the  Keepers  of   Newgate  j   and 
thereby  prevented  their  farther  Defigns  againft 
the  Government,  and  the  fhedding  more  inno- 
cent Blood ;  for  Fitzharris  being  removed  from 
his  Suborners,  proved  honeft,  and  retracted  all 
he  had  faid  againft  the  Queen^  the  Duke,  the 
Earl  of  Danby,  and  the  reft,  whom  the  Party 
had  determined  to  facrifice  to  their  Rage,  if  they 
could  not  reach  the  King  himfelf. 

But  it  may  be  objected,  If  Fitzharris  was 
one  of  the  Court-Emiffaries,  and  acted  in  this 
Matter  with  a  Defign  to  ferve  them,  how  came 
the  King  not  to  give  him  a  Pardon  ?  To  which 
I  anfwer,  Had  he  remained  true  to  his  Truft,  it 
is  very  probable  he  would  have  been  pardoned 
and  protected^  but  when  the  King  found  he 
would  be  made  a  Tool  of,  to  murder  his  near- 
eft  Relations,  the  Queen  and  the  Duke,  there  is 
*  no 
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1 68 1  no  Wonder  he  had  but  little  Regard  for  him.  | 
35Car.II.  Had  he  been  difcharged,  he  might  have  been 
{~S*V~>^  wrought  upon  again  to  deftroy  his  Friends, 
and  diftrefs  his  Government  ;  and  therefore,  fince 
it  was  proved  he  had  fome  Hand  in  the  trea- 
fonable  Libel,  he  fuffe'red  the  Law  to  take  its 
Courfe  •,  though  I  muft  fay  he  had  not  Juftice 
done  him  in  this  Point,  as  he  himfelf  obferved 
at  his  Trial,  fince  he  had  then  no  treafonable 
Defign,  but  intended  to  ferve  the  Government : 
Andlt  Ihould  make  all  Men  cautious,  how  they 
become  Court  Spies,  left  they  fall  into  the 
Snares  they  lay  for  others.  Everard  only  got 
the  Start  ot  him,  and  by  that  Means  procured 
Fitzharris  to  be  condemned,  for  what  he  was 
innocent  of,  and  for  what  he  himfelf  would 
have  been  hanged,  if  Fitzharris  had  impeached 
him  firft.  As  to  the  Struggle  between  the 
King  and  the  Commons,  about  the  Trial  •,  it  is 
evident  there  was  a  Faction  in  that  Houfe, 
that  intended  to  make  a  Tool  of  Fitzharris*  to 


diftrefs  the  Government  -,  and  this  was  the  on-     »68i. 
ly  Reafon  for  their  impeaching  him  ;  which  the  35^.11. 
Lords  were  apprized  of,  and  therefore  thought  ,S-^VN-' 
fit  to  difmifs  the  Impeachment.     And,  though 
in  extraordinary  Cafes,  where  a  great  Offender 
cannot  eafily  be  come  at  in  the  ordinary  Courts 
of  Juftice,   it  is  admitted,  the  Commons  may 
impeach  fuch  a  one  before  the  Lords  ;  yet  it  is 
certainly   agaihft     Magna    Charta*     and     the 
Laws  and  Statutes  of  the  Kingdom  in  general, 
to  try  a  Commoner,  in  a  common  Cafe,  before 
the  Houfe  of  Lords :  And   if  a  Vote  of  the 
Houfe  of  Commons,  in  fuch  Cafes,  could  alter 
the  Law,   all   the  Caufes  in  Weflminjler  Hall, 
and  the  inferior  Courts,    might  be  fuperfeded  ; 
and  an  intire  Stop  put  to  the  Proceedings  of  the 
Courts  of  Juftice,  by  the  Vote  of  a  Majority  in 
that  Houfe,  without,  and  even  againft  the  Con- 
fent,    both  of  the  King,    and .  the  Houfe    of 
Lords. 


j?8*;. The  Trial  of    Dr.  Oliver  Plunket,    Titular  Pri- 
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land,   at  the  Kings-Bench  Bar,    8    June,    1681.   Trin. 
33  Car.  II. 


D 


R.  Plunket*  the  Prifoner,  being  arraigned  I 
at  the  King's-Bench  Bar  in  England*    the 
third  of  May,     1681.     objected,    that  he  had 
been  arraigned  for  the  fame  Treafon  in  Ireland ; 
and  on  the  Day  appointed  for  his  Trial  there, 
no  Witneffes  appearing,  he  ought  to  have  been 
difcharged  ;  and  made  a  Queftion,  Whether  he 
could  be  tried  for  the  fame  Fact  in  England.  But 
Faffs        the  Court  informed  him,    That  by  an.  Englijh 
committed  Statute,    he   might  be  tried   in   England*   for 
*w5trd  Fafts  committed  in  Ireland*  and  that  an  Indid- 
England.  ment  anc*  Arraignment,   whereon  there  was  no 
Conviction  or  Acquittal,  could  not   be  pleaded 
in  Bar  of   an  Indictment  for  the  fame  Treafon : 
Whereupon  he  pleaded  Not  guilty*  and  dent- 
ing Time  to  fend  for  his  Witneffes  from  Ireland* 
his  Trial  was  put  off,  to   the  firft  Wednefday  in 
Trinity-Term*  being  five  Weeks  after  his  Ar- 
raignment. 

The  Prifoner  being  brought  to  the  Bar  again, 
on  Wednefday  the  eighth  of  June*  faid,  That 
he  had  fentto  Ireland  for  feveral  Records,  but  the 
proper  Officers  had  refufed  him  Copies  of  them  ; 
and  feveral  of  his  Witneffes  were  afraid  to  come 
over,  without  the  Protection  of  the  Court ;  fo 
that  he  was  yet  very  much  unprepared  for  his 
Trial  •,  and  dented  he  might  have  the  Afliftance 
of  the  Court,  to  bring  over  his  Records  and 
Witneffes,  andtheTrial  putofffome  Time  longer. 
The  Court  anfwered,  He  had  more  Time 
than  ufual  allowed  him,  to  prepare  for  his  De- 
fence, already ;  and  directed  the  Jury  to  be 
*ru  r  A-n  fworn  :  After  which,  the  Indictment  was  read 
mm f  in  E1S¥>  i  fating  forth,  That  the  Prifoner,  on 
the  firft  Day  of  December ,  in  the  thirty-fecond 
Y,ear  of  the  King,  and  divers  other  Days  and 
Times,  at  Dublin*  in  the  Kingdom  of  Ireland, 


did  traitoroufly  compafs  and  imagine  the  Death 
of  the  King,  the  Subverfion  of  the  Proteftant 
Religion,  and  of  the  Government  eftablifhed 
there  ;  and  that  the  Prifoner,  to  aecomplifh  his 
faid  traitorous  Intentions,  did  affemble,  confuk, 
and  agree,  with  divers  other  Traitors,  to  depofe 
and  murder  his  Majefty,  levy  War,  and  intro- 
duce the  Romifh  Religion  into  the  Kingdom  of 
Ireland ,  and  did  agree  with  others,  to  contri-^ 
bute  and  pay  divers  Sums  of  Money  to  certain 
Perfons,  to  kill  the  King,  and  introduce  the 
Romifh  Religion ;  and  did  collect  and  pay  feve- 
ral Sums  of  Money,  far  the  traitorous  Purpofes 
aforefaid. 

The  Witneffes  being  called,  depofed,  That  7he  £«- 
the  Prifoner  was  made  Primate  of  Ireland  by  <W* 
the  Pope  •,  and,  that  he  fent  O  Neale  his  Page, 
to  Monfieur  Baldefchi*  the  Pope's  Secretary,  to 
the  Bifhop  of  Aix*  and  to  Prince  Colonna*  to 
obtain  foreign  Forces  to  invade  Ireland :  That 
he  employed  Captain  0  Neale  to  the  French 
King,  on  the  like  Errand  :  That  he  levied  and 
exacted  Money  of  the  Clergy  of  Ireland*  to 
bring  in  the  French*  and  raife  an  Army  of  fe- 
venty  thoufand  Men  there  :  That  he  had  caufed 
Lifts  to  be  made  of  thefe  Men ;  and  particularly  Fri- 
ar Duffey  had  made  a  Lift  of  250  Men  for  him,  in 
the  Parifh  of  Foghart  :  That  he  had  vifited  and 
viewed  all  the  Forts  and  Harbours  of  Ireland  -, 
and  fixed  upon  Carlingford  Harbour,  for  the 
French  to  land  at :  That  he  had  feveral  Confults 
and  Meetings  with  others,  where  Money  was  af- 
feffed  and  allotted,  for  bringing  in  the  French  : 
And  laftly,  that  at  an  Affembly  of  300  Gentle- 
men, in  the  County  of  Monaghan*  ten  or  twelve 
Years  before,  heexhorted  them  to  take  Arms,to  re- 
cover their  Eftatesout  of  the  Hands,  of  theEnglifb. 
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1681.  Dr.  Plunket,  in  his  Defence,  faid,  That  he 
35Car.  II.  never  fent  any  Letter  or  Agent  to  the  Pope, 
'  or  to  any  Prince  or  Prelate,  concerning  any 
Plot  or  Confpiracy  againft  his  King  or  Coun- 
try :  That  he  never  railed  any  Sum  of  Money, 
great  or  frriall,  to  maintain  Soldiers  ;  or  ever 
heard  the  French  were  to  land  at  Carlmgford  ; 
and  never  knew  of  any  Plot  or  Confpiracy  jn 
Ireland. 

That  it  was  all  Malice,  and  particularly  in 
one  of  the  Witneffes,  whom  he  had  excommu- 
nicated ;  as  he  could  have  made  appear  eafily, 
if  he  could  have  brought  over  his  Records  and 
Witneffes  ;  or  if  he  had  been  tried  in  Ireland, 
where  both  he,  and  his  Accufers,  were  known : 
That  he  never  received  more  than  fixty  Pounds  a 
Year  in  Ireland,  which  was  for  his  own  Mainte- 
nance :  That  the  Roman  Catholick  Clergy  in 
Ireland,  were  fo  poor,  that  they  could  not  keep 
Clothes  to  their  Backs ;  nor  were  able  to  raife 
Money  enough,  to  maintain  half  a  Regiment, 
much  lefs  70,000  Men :  That  fhouM  he  have 
confeffed  the  Charge,  no  Man  of  anyUnderftand- 
ing  mlreland,  would  have  believed  the  Thing  pof- 
fible;  for  all  the  Revenues  of  Ireland,  fpiritual 
and  temporal,  were  not  fufficient  to  maintain 
fuch  an  Army. 

The  Chief  Juftice,  in  his  Directions  to  the  Ju- 
ry, faid,  That  he  thought  it  very  plain,  that 
the  Prifoner  had  a  Com  million,  or  Grant,  from 
the  Pope,  to  be  Primate  of  Ireland:  That  he 
had  taken  upon  him  to  make  Laws,  as  Provin* 
cial ;  and  endeavoured  to  fettle  the  Popifh  Re- 
ligion in  that  Kingdom  ;  and,  in  order  to  it, 
had  invited  over  a  French  Army,  and  viewed 
the  molt  convenient  Places  for  their  landing  ; 
and  had  fet  a  Tax  on  the  Clergy  of  his  Pro- 
vince, for  facilitating  all  this ;  and,  if  they  be- 
lieved the  Witneffes,  That  he  had  a  Defign  to 
bring  in  a  French  Army,  to  eftablifh  the  Romijh 
Religion  •,  that  he  took  upon  him,  to  raife  Mo- 
ney for  that  Purpofe,  and  furveyed  the  Ports  ; 
and  made  fuch  other  Provifions  as  the  Witneffes 
fpoke  of ;  they  muft  find  him  guilty  :  It  was  a 
pretty  ftrong  Evidence,  to  which  he  only  an- 
fwerey,  his  Witneffes  were  not  come  over. 

Plunket  replied,  He  could  only  make  his 
own  Proteftation,  That  there  was  not  one 
Word  of  the  Charge  againft  him  true  •,  it  was 
all  Romance :  He  had  never  any  Communica- 
tion with  any  French  Minifter,  Cardinal,  or  any 
other  Perfon,  about  thefe  Matters :  However, 
the  Jury,  after  a  quarter  of  an  Hour's  Recefs, 
brought  in  the  Prifoner  Guilty. 

The  Prifoner  being  brought  to  the  Bar  again, 
on  fVednefday  the  fifteenth  of  June,  and  it  be- 
ing demanded,  What  he  had  to  fay,  why  Judg- 
ment of  Death  fhould  not  pafs  upon  him ; 
he  anfwered,  He  had  been  arraigned  for  this 
'lability™}  ^*&  m  lreland->  and  brought  to  his  Trial  there  ; 
to  being  but  all  the  Witneffes  voluntarily  abfented  them- 
felves,  when  they  found  he  had  Records  and  Wit- 
neffes to  convict  them,  and  fhew  what  Men  they . 
were,  and  the  prepenfe  Malice  they  bore  him  ;  and 
they  had  fince  procured  him  to  be  brought 
to  England,  where  he  could  not  have  a  Jury 
that  knew  them,  or  him,  or  the  Circumftances 
of  Places  and  Times :  A  Jury  in  Ireland  would 
have  known  how  impracticable  it  was  for  the 
French  to  land  at  Carlingford  ;  how  impoffible 
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it  was  to  raife  70,000  Men  there,  or  collect  Mo-     16S1. 
ney,  fufficient  for  that  Utopian  Army.  33C3r  H. 

That  he  could  not   get  over  his  Witneffes,  <-'rv"N»*" 
within  the  Time  allowed  him  ;  or  the  Records* 
without  an  Order  from   hence  •,    which  would 
have  fhewn,  that  fome  of  the  Witneffes  were 
convicted  of  notorious  Crimes,  others  imprifon- 
ed  for  Robberies,  and  the  reft  of  them  infamous 
People :  And  that  now  his  Witneffes  were  come 
over,  and  actually  upon  the  Road ;  for  Want  of 
whom,  hecould  not  make  a  proper  Defence  ;but 
was  expofed  to  the  Malice   of  his   Adverfaries, 
who  were  fome  of  them   his  own  Clergy,  that 
for   their  debauched  Lives  he  had   corrected  : 
That   he   had    begged  only  for  twelve   Days 
Time  more  ;  when  it  would  have  appeared   as  r  t-^ ^  ■ 
plain  as  the  Sun,  what  Kind  of  Men   the  Wit-  ofhhgjfd 
neffes  againft  him  were  :  That  he  had  an   Attef-  Behaviour^ 
tation,  under  the  Earl  of  EJfex's   Hand,    of  his/™**  ^e 
good  Behaviour  in  Ireland;  and  another  under r       7" 
the  Lord  Berkley's  Hand,  who  was  alfo  Gover-  Berkley, 
nor  there;  which  he  had   fhewn   to  Mr.  Attor- 
ney :  So  that,  if  ever  there  was  a  Caufe  in  the 
World  that  deferved  Compaflion,    he  thought 
his  did :  It  was  never  known,  that  one  arraign- 
ed in  Ireland,  was  tried  here  for  the  fame  Fact ; 
and  if  his  Petition  for  Time  had  been  granted, 
he  could  have  fhewn  the   Malice  of  the  Profe- 
cution,  and  manifefted  his  Innocence :  But  as  it 
was,  he  muft  fubmit  to  their  Mercy. 

The  Chief  Juftice  told  him,  He  had  been 
proved  guilty,  by  fuch  Evidence,  as  there  was 
no  Room  to  doubt  his  Guilt  •,  and  had  been  al- 
lowed more  Time  to  prepare  for  his  Trial,  than 
was  ufual :  That  there  were  Precedents  of  trying 
Men  here,  for  Offences  committed  in  Ireland, 
and  he  had  no  Reafon  to  complain  of  Hardfhips: 
and  feemed  to  bear  hard  upon  his  Principles. 

The  Doctor  anfwered,  If  he  had  been  a  Man^>iW  a 
of  as  little  Confcience  as  he  had  been  reprefent-  Pard>"> 
ed,  he   might  have  faved  his  Life ;  for   Offers  ^JTjf^ 
had  been  made  him,  to  procure  him  a  Pardon,  tru 
if  he  would  have  confeffed  has  Guilt,  and  accufed 
others ;    but  he  had  rather    die    a    thoufand 
Deaths,  than  accufe  any  Man  wrongfully. 

Then  the  Chief  Juftice  paffed  Sentence  on  . 
him  as  a  Traitor ;  and  affording  him  fome  good 
Wifhes  afterwards,  the  Doctor  faid,.  God   Al- 
mighty blefs   your  Lordfhip :  And  now,    my 
Lord,  as  I  am  a  dead  Man  to  this  World,  and 
as  I  hope  for  Mercy  in  another,    I  was   never 
guilty  of  any  of   the  Treafons    laid    to   my 
Charge,  as  you  will  hear  in  Time.     My    Cha-  Appeals  t» 
racter  you  may  have  from  my  Lord  Chancellor  theLrifh 
of  Ireland,  my  Lord  Berkley,  my  Lord  EJJ'ex,  jJintfry 
and  the  Duke  of  Ormonde.   But  he  was  executed  {^"for 
at  Tyburn,  according  to  his  Sentence,  on  Friday 
the  firft  of  July  ;  at  the  fame  Time  that  Fitz- 
harris  was  executed  there. 

Dr.     Plunket   being    drawn  to  Tyburn  with 
Fitzharris,  on  the  firft  of  July,   1681,  made  a 
Speech  to  the  People,  wherein  he  denied  every  jjis  ^peecf, 
Article  he  was  charged  with ;  and  again  declar-  at  Ty- 
ed,  That  a  certain  great  Peer  fent  him  Word,  that  buTIK 
he  would  fave  his  Life,   if  he  would  accufe  others  ; 
but  he  anfwered,  He  never  knew  of  any  Con- 
fpiracy in  Ireland ;  and  that  he  would  not  falfly 
accufe   any  one,  to  fave   his  own  Life  :    And 
having  prayed  for  the  King  and  Royal  Family  , 
proteited  upon  his  Salvation,  that  what  he  fyid. 
5  P  was 
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1681.  was  true,  without  any  Equivocation,  Mental 
33Car.II.  Refervation,  or  fecret  Evafion  whatever,  he 
)£f^.  was  turned  off. 

(uted.  I  could  never  learn,    for   what  Reafon  Dr. 

Remarks    Plunket  was   brought  over  from  Ireland,    to  be 
on  Plun-   tried  here  ;  unlefs  it  was  to  fupport  the  Credit  of 
htCsTrial  the  pretended  Popifh  Plot,  and  terrify  him  into 
fuch   a  Confeffion,  as  the  Faction  were  pleafed 
to  prefcribe  to  him  :  For  thus  theypractifed  upon 
almoft   every  Man,    they  got   condemned   for 
that  pretended  Confpiracy.     But  here  alfo   they 
met  with  a  Man  of  more  Fortitude  than  they  ex- 
pected, who  fcorned   to  purchafe  his   Life    on 
fuch  bafe  Terms.     Even  Bifhop  Burnet  is  rea- 
dy to  grant,  that  the  Doctor  was  perfectly  in- 
nocent of  what  he  was  accufed  ;  for,  fpeaking  of 
this  Trial,  he  fays,  "  Some   leud  Priefts,  and 
"  other  Irifh  Evidence,     finding  how  good   a 
"  Trade  Swearing  was  in  England,  came  over, 
*«  and  gave  Evidence  of  a  Plot  in  Ireland,    to 
"  bring  over   a  French  Army,  and  maffacre  all 
"  the  Englifh  there.      That  thefe  Men   were 


:c  much   cherifhed     by    the  Lords  Shaftesbury    *<*8i. 

:'  and  EJfex-,  but  that  the  latter  told  him  (Bur-  J^Car.II, 

"  net)  That  Plunket  was  a  wife,    fober  Man,  v-rv^> 

"  chofe  a  quiet  Life,  and  to  live  in   due  Sub- 

"  miffion  to  the  Government :  And  that  an  In- 

"  dictment  having  been  preferred  againft  Plun- 

"  ket  the  Year  before;,  in  England,    the  Fore- 

"  man  of  the  Jury,  a  Zealous  Proteftant,   told 

"  him,  (Burnet)  That  the  Witneffes  contradict - 

"  ed  one  another  fo  notorioufly,  they  could  not 

"  find  the  Bill :    But  now  (fays  Burnet)  They 

"  had  laid  their  Story  better  together  ;  and  hav- 

"  ing  nothing  but  Plunket*s  Denial  to  contend 

"  with,  he  was  condemned  and  executed." 

While  he  lay  under  Sentence  of  Death,  the 
Earl  of  Effex,  it  is  faid,  informed  the  King, 
That  the  Evidence  againft  Plunket,  could  not  be 
true :  To  whom  the  King  anfwered,  Why  did 
not  you  atteft  this  at  his  Trial?  It  would  have 
done  him  Good  then  :  I  durfi  pardon  no  Body :  His 
Blood  mufl  lie  upon  your  Head,  and  not  upon 
mine. 
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[ir  The  Trial  of  Sir  Miles  Stapleton,  Bart,  for  High-  ^r- 
Treafon,    at  the  Aflizes  for  the  County  of  Tork,    the33 
1 8th  of  June,    1681.     33  Car.  II. 
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ZbeTndift-  HpHE  Indictment  charges  him  with  High- 
ment.  Treafon,  in   compaffing  and   imagining 

the  Death  ofthe  King  •,  and  that  to  accomplifh  the 
fame,  the  faid  Sir  Miles,  with  other  falfe  Trai- 
tors, did,  on  the  thirtieth  of  May,  in  the  31ft 
iear  of  the  King,  at  the  Parifh  of  Barwick,  in 
the  Weft-Riding  of  the  County  of  York,  af- 
femble,  confult,  and  agree,  to  depofe  the 
King,  to  put  him  to  Death,  and  introduce  the 
Romifh  Religion  ;  and  did  agree  to  pay  certain 
Sums,  to  divers  other  falfe  Traitors,  to  procure 
them  to  kill  his  Majefty. 

The  Prifoner,  and  the  King's  Counfel,  having 
challenged  fo  many  of  the  Jurors  at  the  preced- 
ing Lent  AiTizes,  that  there  were  not  left  enough  to 
try  him,  occafioned  the  Trial  to  be  put  off  to 
this  Affizes  ■,  and  it  feems,  Mr.  Juftice  Dolben 
held  it  to  be  a  good  Exception,  that  the  King's 
Counfel  made  to  one  of  the  Jurors,  That  he 
had  difparaged  the  Evidence  of  the  Popifh 
Plot,  and  given  two  of  his  Dogs  the  Names  of 
Oates  and  Bedloe,  the  King's  Witneffes. 

The  Witneffes  being  called,  Smith  firft  de- 
pofed, what  he  had  heard  of  a  Plot  at  Rome, 
and  elfewhere  ;  and  that  he  had  heard,  Money 
was  raifed  in  Torkfhire,  for  killing  the  King, 
and  extirpating  the  Proteftant  Religion. 

Bolron  depofed,  That  Sir  Miles  Stapleton,  Sir 
Thomas  Gafcoigne,  and  others,  held  a  Confuta- 
tion at  Barmbow-Hall  in  Torkfhire,  zboutWhitfun- 
tide  1677,  for  killing  the  King  :  That  Sir  Miles 
faid,  He  would  give  two  hundred  Pounds  to- 
wards it ;  and,  if  the  Duke  of  York  did  not 
pleafe  them,  the  Confpirators  faid,  they  would 
ufe  him  like  his  Brother  ;  and  that  they  would 
obtain  the  Duke's  Confent,  to  make  Sir  Miles  a 
Pwvy-Councillor:  And,  that  at  another  Con- 
fult, the  13th  of  June,   1678,  It  was  agreed  to 
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fecure  Hull,  as  the  fitteft  Place  for  the  French  to 
land  at. 

Mowbray  depofed,  That  he  was  prefent,  in 
the  Year  1 676,  when  Rufhton  gave  the  Oath  of 
Secrecy  to  Sir  Miles  Stapleton,  Sir  Thomas  Gaf- 
coigne, and  others ;  and  they  difcourfed  of 
killing  the  King,  and  fubverting  the  Govern- 
ment, bringing  in  Popery,  and  firing  the  City 
of  London  .-  And  Sir  Miles  faid,  he  would  ven- 
ture his  Life  and  Fortune  for  killing  the  King. 
He  depofed  alfo,  That  he  faw  a  Lift  of  the  Ac- 
tors and  Contributors,  for  killing  the  King, 
and  Sir  Miles' 's  Name  was  amongft  them.  • 

Then  Sir  Miles  called  his  Witneffes,  to  inva- 
lidate the  Teftimony  of  the  King's  Witneffes. 

Mr.  Lowther  depofed,  That  Bolron  came  be-  qhe  Pri^ 
fore  him,    and  charged  Sir   Thomas  Gafcoigne,  nefsPPm 
and  others,  with  being  in  the  Plot ;  and  he  ask-  »*i7"«- 
ed  him,  if  he  knew  any  thing  againft   Sir  Miles 
Stapleton  :  To  which  Bolron  anfwered,  No  :  He 
believed  he  was  very  clear ;  but  that  Mowbray 
and  others   would  fwear  he    was.  at  the  Con- 
fult. 

Sir  Thomas  Yarborough,  another  Juftice  of 
Peace,  depofed,  That  afking  Bolron  if  he 
knew  any  thing  againft  Sir  Miles  Stapleton,  he 
anfwered,  No  :  He  only  knew  he  had  made  a 
collufive  Conveyance  of  his  Eftate,  as  moft 
Catholicks  had,  to  fecure  them  ;  but  he  believed 
he  was  innocent,  and  not  any  Ways  concerned. 

The  Lady  Yarborough  alfo  depofed,  That  Sir 
Thomas  ordering  Bolron  to  be  brought  into  his 
Chamber,  when  fhe  was  in  Bed,  fhe  heard  the 
Difcourfe  between  Bolron  and  her  Husband  • 
which  was  to  the  Effect  Sir  Thomas  had  declared : 
And,  that  the  Day  following,  Ihe  heard  Bolron 
fay,  He  had  nothing  againft  Sir  Miles  ;  he  was 
an  honeft  Gentleman, 

Th'ompfbn 


the  STATE  TRIALS. 


423 


Thompfon  depofed,  That  he  was  bound,  with 
Bolron,  to  Sir  Thomas  Gafcoigne ;  and  that  Bol- 
ron faid,  if  Sir  "Thomas  was  not  kind  to  him,  he 
would  do  him  an  ill  Turn  :  And  that  he  had 
heard  Bolron  fay,  there  was  never  a  Catholick 
in  Torkfiire  concerned  in  the  Plot. 

Leggat  depofed,  That  he  was  at  the  George  at 
Tork,  when  Bolron  read  his  Information  againft 
Sir  Thomas  Gafcoigne ;  and  that  he  aiked  Mow- 
bray, if  he  knew  any  Thing  of  it  •  and  he  faid, 
he  did  not :  That  he  had  heard  Bolron  fay,  he 
knew  nothing  againft  Sir  Miles. 

Elizabeth  Holmes  depofed,  That  fhe  had 
.  heard  Bolron  fay,  If  he  had  known  he  fhould 
have  been  ho  better  rewarded,  the  Devil  fhould 
have  been  a  Witnefs  for  him. 

Cooper  depofed,  That  being  intimate  with 
Mozvbray,  he  afked  him,  if  what  Bolron  had 
fworn  againft  Sir  Thomas  Gafcoigne  was  true  ;  and 
Mowbray  anfwered,  he  might  as  well  have  fworn 
it  againft  any  Man  elfe  •,  for  that  he,  being  in  the 
Houfe,  muft  have  known  it  as  well  as  Bolron  ; 
and  he  knew  nothing  of  it. 

Mrs.  Sberboum  depofed,  That  Bolron  and 
Mowbray,  under  Pretence  of  fearching  for 
Priefts,  took  feveral  Pieces  of  Silver  out  of  her 
Houfe  ;  and  Mr.  Juftlce  Dolben  anfwered,  They 
knew  they  had  been  bad  Men. 

Then  the  King's  Counfel  produced  fome  Wit- 
neffes, who  depofed,  that  they  were  tampered 
with,  not  to  give  Evidence  againft  Sir  Miles. 

Sir  Miles  then  concluded  his  Defence,  and 
faid,  He  defired  the  Jury  would  confider  what 
little  Credit  was  given  to  the  Witneffes  againft 
him  at  other  Trials  •,  and  protefted,  that  he  was 
never  at  any  Confult  about  thefe  Things  :  He 
believed  none  that  knew  him  would  think  fo  : 
He  never  thought  any  ill  of  the  King,  or  had 
any  Reafon  to  do  fo. 

Mr.  Juftice  Dolben  then  fummed  up  the  Evi- 
dence, and  gave  his  Directions  to  the  Jury,  in- 
forming them,  that  the  Teftimony  of  Smith, 
concerning  what  he  had  heard  at  Rome,  or  elfe- 
where,  of  the  general  Defign,  was  no  Evi- 
dence againft  Sir  Miles  :  But  Bolron  and  Mowbray 
had  fworn  the  Treafon  pofitively  againft  him  : 
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And  though  Sir  Miles  had  produced  fome  Wit- 
neffes that  impeached  their  Credit,  he  had  ihewn 
no  Record  of  any  Conviction  againft  them  ;  and 
therefore  they  ftill  remained  legal  Witneffes. 

Mr.  Baron  Gregory  added, .  That  there  was 
nothing  material  proved  againft  the  King's  Wit- 
neffes :  That,  as  to  their  concealing  their  Know- 
ledge of  Sir  Miles' s,  being  in  the  Plot,  that  was 
before  they  became  Proteftants  ;  and  befides,  a 
Man  was  not  bound  in  Difcourfe  to  tell  his 
Neighbour  all  that  he  knew  ;  and  it  was  pof- 
fible  they  might  forget,  when  they  were  before 
the  Juftices  of  Peace,  that  Sir  Miles  was  con- 
cerned in  the  Plot :  Nor  did  they  come  before 
them  as  Magiftrates,  when  thofe  Queftions  were 
afked  them:  But  notwithftanding  the  Judges 
Directions,  the  Jury,  after  half  an  Hour's  Re-  jje  h  ac„ 
cefs,  brought  in  Sir  Miles,  Not  Guilty.  quitted. 

The  Credit  of  the  Plot,  it  feems,  was  now  Remarkt 
fallen  fo  very  low,  that  the  Witneffes  were  no  «»  Staple 
longer  believed,  though  they  had  the  Directions  ton'J^ 
of  the  Judges  to  fupport  their  Teftimony  :  And, 
indeed,  Mr.  Baron  Gregory  feems  extremelypar- 
tial ;  whether  it  were  that  he  was  prejudiced  in 
favour  of  the  Faction,  or  was  afraid  of  their  Re- 
fentment. 

This,  I  think,  was  the  laft  Perfon  brought 
to  his  Trial  for  that  pretended  Confpiracy  ;  for 
the  Miniftry  now  began  to  refume  their  Cou- 
rage, and  would  no  longer  fuffer  themfelves  to 
be  made  inftrumental  in  deftroying  innocent 
Men  :  They  would  no  longer  connive  at  the 
offering  Rewards  and  Protection  to  rafcally 
Knights  of  the  Poft  to  revile  his  Majefty,  arid 
the  Royal  Family,  arid  incite  another  Rebellion, 
by  rendring  them  odious  to  the  People  -,  and  the 
King,  awakened  out  of  his  Slumber,  by  the  fre- 
quent and  formidable  Attacks  of  the  Faction, 
at  length  took  the  Reins  of  Government  into  his 
Hands,  and  fhewed  his  Enemies,  that  when  he 
was  pleafed  to  ufe  Application,  he  had  a  fu- 
perior  Genius,  and  knew  how  to  defeat  the 
Schemes  of  their  moft  artful  Leaders,  who  faw, 
not  long  after,  that  their  Flight  alone  could 
fecure  them  againft  his  juft  Refentment. 


1681 
bCar. 

Busby'* 
fTrial. 


hThe  Trial  of  George  Busby,    Clerk,  for  High  Trea- 
fon, at  the  Aflizes  for  the  County    of  Derby,  2  5  July, 
1 68 1.     3 3  Car.  II. 
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TH  E  Indictment  charges  him  with  High 
Treafon  ;  for  that,  being  a  Subject  of  Eng- 
land, he  remained  at  Weft-Hallam  in  the  faid 
County  of  Derby,  after  having  accepted  Popifh 
Orders,  contrary  to  the  Statute  of  i  Eliz. 

The  King's  Council,  in  opening  the  Indict- 
ment, fuggeiled,  that  the  Prifoner  was  concerned 
in  the  Popifh  Plot }  and,  that  they  would  do 
their  Country  more  Service,  by  convicting  one 
Prieft,  than  twenty  Felons. 

The  King's  Witneffes  being  called,  five  or  fix 
of  them  pofitively  fwore,  they  had  feen  the 
Prifoner  fay  Mafs,  give  the  Sacrament,  chriften, 
many,  give  Abfolution,  arid  perform  other  Parts 
of  die  Priettly  Office. 


The  Prifoner,  in  his  Defence,  faid,  That  he  <tbe  Pn- 
was   not  born   in  England,   but  at  Brujfels,  hisf°"er'sDe~ 
Father  artd  Mother  going  over  thither  at  the  Be-  ?***' 
ginning  of  the  Grand  Rebellion  ;  and  produced 
Witneffes,  who  depofed,  that  they  had  fearched 
the  Rcgifter  of  Hallam,  and  found  feverai  of  the 
Prifone'r's  Brothers  and  Sifters  born  there ;    but 
his  Name  was  not  in  the  Regifter. 

In  Anfwer  to  which,  the  Court  obferved,  If  it 
fhould  be  admitted  he  was  born  at  BruJJeh,  that 
would  not  avail  him,  becaufe  of  the  Stature  that 
had  naturalized  all  that  were  born  of  Englifh 
Parents,  beyond  Sea,  during  the  late  Rebel- 
lion. 

The 
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The  reft  of  his  Defence  confifted  in  obferving, 


SjCar.  II.  That  there  was  no  pofitive  Proof  of  his  being  a 
Prieft,  «or  of  his  officiating  as  fuch  -,  becaufe  the 
Witneffes  did  not  underftand  Latin,  and  confe- 
quently,  could  not  tell  whether  he  faid  Mafs,  or 
-non  To  which  it  was  replied,  That  he  had 
given  no  Anfwer  to  his  Chriftening  and  Marry- 
ing People,  and  feveral  other  Acts,  which 
could  be  done  only  by  Priefts.  And  the  Jury 
thereupon  found  him  Guilty,  as  Mr.  Baron  Street 
had  directed  them  -,  and  the  Judge  afterwards 
pronounced  Sentence  on  him  as  a  Traitor  :  But 
informed  him  at  the  fame  Time,  that  he  was 
commanded  to  reprieve  him  ;  and  accordingly 
Mr.  Busby  was  reprieved  from  Time  to  Time, 
and  never  executed. 

The   Popifh  Priefts,    in    Queen  Elizabeth's 

o»Busby'i  Reign,  having  been  very  bufy  in  promoting  and 
encouraging  Confpiracies  againft  her,  it  was 
thought  fit  to  make  a  Statute,  That  it  ftiould  be 
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Treafon  for  an  Englijh  Prieft  to  remain  in  the  i<J8i. 
Queen's  Dominions,  after  he  had  accepted  Popifh  5  3Car.  II. 
Orders  >  but  this  is  generally  agreed  to  be  made  v^v^-/ 
in  terrorem,  and  never  defign'd  to  be  put  in. 
Execution,  where  they  behaved  themfelves  loy- 
ally and  peaceably.  But  we  find  the  Saints  in 
King  Charles's  Reign  endeavouring,  direftlv 
contrary  to  the  true  Intent  of  the  Aft,  to  pun. 
it  in  Execution  againft  thofe  who  had  been  moft. 
eminent  for  their  Loyalty,  and  the  greateft 
Sufferers  for  him  and  his  Father  ;  and  though 
the  King  could  not  prevent  their  being  tried,  we 
find  he  fkreened  this  Gentleman,  and  all  thofe 
that  were  tried  at  London  upon  this  Aft,  from 
their  Fury,  by  granting  them  Pardons,  or  at 
leaft  indefinite  Reprieves  :  But  fome  there  were, 
in  the  more  remote  Parts  of  the  Kingdom,  that 
fuffered  purely  for  being  Popifh  Priefts,  as  it  ap-t 
pears  by  fome  former  Proceedings. 


33&1  The  Trial  of  Stephen  CoLLEDGE,Xarpenter,  (called  gj.«-n 
the  Protefiant  Joyner,)   for  High  Treafon,    by  a  Special^ 
Commiffion  of  Oyer  and  Terminer,  at  Oxford,  17  th  of 
Auguft,  1 68 1 .     33  Car.  II. 
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HE  Indiftment  charges,  that  the  Pri- 
foner  did,  on  the  iOthof  March,  in  the 
33d  Year  of  the  King,  at  Oxford,  ma- 
licioufly,  and  traitoroufly,  compafs  and  imagine 
the  Death  of  his  Majefty  :  To  incite  a  Rebellion, 
levy  War  againft  him,  and  fubvert  the  Govern- 
ment :  And  that,  to  effeft  his  faid  traitorous 
Purpofes,  he  did,  on  the  faid  ioth  of  March,  at 
Oxford  aforefaid,  prepare  Arms,  arm  himfelf, 
and  advifed,  and  incited,  one  Edward  Turber- 
vile,  and  others,  to  arm  themfelves  againft 
the  King  •,  declaring,  he  defigned  to  feize  the 
King's  Perfon,  at  Oxford,  aforefaid  :  And,  at  the 
Time  and  Place  aforefaid,  in  the  hearing  of 
many  of  the  King's  Subjefts,  malicioufly  and 
traitoroufly  declared,  That  nothing  of  Good  was 
to  be  expelled  from  the  King  ;  and  that  the  King 
minded  nothing  but  Beaftlinefs,  and  the  Defiruc- 
tion  of  his  People,  and  to  eftablijh  Popery  and 
Arbitrary  Power. 

The  Prifoner  refufed  to  plead,  till  his  Papers 
were  delivered  him,  which  were  taken  from  him 
as  he  came  into  Court  •,  for  this,  he  faid,  ren- 
dered him  incapable  of  making  his  Defence  : 
But  the  Court  infifting  on  his  pleading,  before 
they  made  any  Order  in  the  Matter,  he,  at 
length,  pleaded,  he  was  not  guilty,  in  Man- 
ner and  Form  as  it  was  laid  in  the  Indift- 
ment. 

Then  the  Chief  Juftice  faid,  If  there  were  any 
Thing  in  thofe  Papers,  that  was  neceflary  for 
his  Defence,  it  would  be  hard  to  deny  him  them. 
Mr.  Attorney  anfwered,  when  he  came  to  Pri- 
fon,  he  had  no  Papers  ;  and,  he  was  informed, 
Aaron  Smith,  the  Solicitor,  had  delivered  them 
to  him. 

The  Prifoner  replied,  There  were  Directions 
in  the  Papers,  how  to  govern   himfelf  in  his 


Defence  ;  and  Inftruftions,  to  tell  him  what  the 
Law  allowed  him. 

Mr.  Attorney  informed  the  Court,  That  there 
was  a  Lift  of  the  Jurors  among  the  Papers, 
with  Marks  fet  upon  them,  who  were  good 
Men,  who  were  bad,  and  who  were  moderate 
Men ;  and  there  was  a  Lift  of  the  WitnefTes  the 
Party  had  picked  up  for  him  :  Then  the  Chief 
Juftice  ordered,  that  the  laft  Paper  fhould  be 
delivered  him  immediately  ;  and  he  thought  the 
reft  of  the  Papers  fhould  be  put  into  fome  fafe 
Hand,  that  the  Prifoner  might  make  ufe  of 
them. 

Mr.  Attorney  faid,  That  was  the  fame  Thing 
as  to  allow  him  Counfel,  if  his  bufy  Solicitor 
had  procured  the  Advice  of  Counfel,  and  thea 
communicated  it  to  him. 

Colledge  replied,  If  they  took  away  all  his 
Helps,  they  might  as  well  condemn  him  with- 
out a  Trial. 

Then  Mr.  Attorney  defired  his  Lordfhip 
would  look  upon  the  Papers,  which  he  did  ; 
and  there  was  one,  called  the  Speech,  which* 
the  Chief  Juftice  faid,  ought  to  be  fuppreffed, 
and  Enquiry  made,  how  it  came. to  his  Hands : 
And  Aaron  Smith  being  called,  it  was  demand- 
ed of  him,  if  he  delivered  thofe  Papers  to  the 
Prifoner  ?  To  which  Smith  anfwered,  No-bo- 
dy was  bound  to  accufe  himfelf:  Whereupon  the 
Chief  Juftice  ordered  him  to  enter  into  a  Re- 
cognizance, to  be  forth-coming  during  the  Sef- 
fion.  Whereupon  Smith  faid,  It  was  Time  to 
have  a  Care,  when  their  Lives,  their  Eftates, 
and  all  were  befet ;  which  the  Court  refented, 
and  faid,  he  reflefted  on  the  Juftice  of  the  Na- 
tion. 

Colledge  infifting  ftill,  that  he  might  have  his 
Papers,  the  Chief  Juftice  faid,  they  had  or- 
dered 
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itfSi.  dered  him  the  Lift  of  the  Witneffes  •,  and,  as 
33^11  for  the  Inftruftions  in  Point  of  Law,  he  might 
^^^  have  had  them,  if  they  had  been  written  in  his 
own  Name,  in  the  firft  Perfon  •,  but  when  they  ap- 
peared to  be  written  by  another,  and  directed  him 
what  to  do,  This,  was  to  allow  him  Counfel  in  an 
indirect  Way,  which  the  Law  did  hot  allow  : 
However,  they  had  rather  allow  him  too  much, 
than  too  little-  and  the  Chief  Juftice  ordered 
him  a  Copy  of  the  Inftructions,  leaving  out  what 
was  fcandalous. 

The  King's  Counfel  calling  their  Witneffes, 
Mr.  Dugdale  was  firft  fworn,  who  had  been  one 
of  the  principal  Witneffes  againft  Lord  Stafford  ; 
and  whole  Credit  Colledge  endeavoured  to  fupport 
at  that  Trial,  by  teftifying,  he  was  an  honeft 
Man. 

Dugdale  depofed,  That  the  Prifoner  feemed, 


Dugdalc'j 
Evidence 
againft 
hint. 


at  fome  Times,  to  be  mightily  bent  againft 
Popery ;  and  would  fay,  when  the  King  did 
not  profecute  Papifts  according  to  his  Mind, 
That  the  King  was  a  Papift  him/elf,  and  as  deep 
in  the  Plot  as  any  of  them  all,  and  had  a  Hand 
in  Godfrey 's  Death  :  And  that  he  told  the  De- 
ponent, at  Oxford,  That  there  was  nothing  to  be 
expelled  from  the  King,  but  the  introducing  Po- 
pery, and  Arbitrary  Government :  And  that,  pre- 
fently  after  the  King  went,  out  of  Oxford,  Col- 
ledge  went  to  a  Barber's  Shop,  within  the  Angel- 
Inn,  and,  as  he  was  charging  his  Piftols,  faid, 
Rowley  is  gone :  The  Rogue  was  afraid  ofhimfelf,  and 
has  Jhirked  away:  And  that  Rowley  was  the 
Name  he  ufually  gave  the  King':  That  the  Pri- 
foner faid,  at  other  Times,  There  was  no 
Truft  to  be  put  in  the  King  ;  it  was  the  People  they 
muft  truft  to  :  They  muft  look  to  arm  themfelves  ; 
'  he  would  arm  himfelf :  And  in  Oxford,  he  faid, 
he  had  fever  al  ft  out  Men  that  would  ft  and  by  him 
in  it :  Their  Intention  was  to  root  out  Popery ; 
by  which  he  always  "meant  the  Eftablifhed  Church. 
And,  when  Dr.  Tongue  was  at  his  Houfe,  he 
faid,  he  was  forced  to  be  at  great  Charges,  and  to ' 
neglect  his  Bufinefs,  to  keep  him  in  Order  ;  for, 
if  he  had  not,  the  Rogue  had  a  Mind  to  fling  all 
upon  the  Proteftants,  that  is,  the  Diffenters  5  for 
he  did  not  count  the  Church  of  England  fo. 

It  being  demanded,  who  was  to  be  concerned 
with  Colledge  ?  Dugdale  anfwered,  That  Colledge 
told  him,  he  brought  Capt.  Clinton,  Capt.  Brown, 
and  Don  Lewis,  to  Town  with  him,  expecting 
there  would  be  a  Rifing  :  That  they  would  de- 
fend the  Proteftant  Religion  againft  the  King, 
and  all  his  Adherents :  That,  if  the  King  did 
not  yield  to  the  Parliament,  he  fhould  be  forced 
to  it.  This  he  faid  at  Oxford:  And,  at  London, 
he  heard  him  fay,  he  expected  there  would  be 
fomething  done  at  Oxford  -,  and  he  would  go 
thither  with  his  Horfe-and  Arms;  and  the 
Gentlemen  he  already  mentioned  would  go 
with  him  ;  and,  let  them  begin  when  they 
would ;  he  did  not  care  how  foon  his  Party  was 
the  greateft  Party. 

That  the  Prifoner  gave  the  Deponent  as  much 
Ribbon,  at  London,  as  came  to  forty  Shillings, 
with  the  Words,  No  Popery,  No  Slavery,  wrought 
in  it,  to  diftribute  among  their  Friends,  the 
Diffenters,  in  the  Country,  that  they  might 
know  one  another :  That  the  Deponent  promi- 
fed  to  come  to  Oxford  with  the  Prifoner,  and  did 
fo  :  And  being  with  fome  Members  of  the 
No.  14. 


Commons  at  London,    a  little  before  the  Parlia-     i<SSr. 
ment  met  at  Oxford,   who  were  talking  of  fome  3?CarTI. 
Difturbance  that  might  happen  there,  it  was   a-  l~S\'~sJ 
greed,  that  in  every  County  where  the  Parlia- 
ment had  the  beft  Intereft,  a  Member  fhould  be 
left  to  manage  the  People. 

That  the  Prifoner  gave  him  the  intercepted 
Letter  to  Sir  Roger  LEftrange,  and  told  him, 
he  was  the  Author  of  it  -,  (which,  Mr.  Attorney 
obferved*  was  the  Libel  jout  of  which  Fitzharris 
took  great  Part  of  his  :)  That  he  'received  an- 
other Libel  of  the  Prifoner,  with  Pi&ures  in  it, 
where  all  the  Bifhops  were  changing  their  Hats 
for  Cardinals  Caps.  It  was  entitled,  Tfje  Raree- 
Show.  This  Dugdale  produced  in  Court,  and 
depofed,  he  heard  Colledge  fing  it  at  Oxford,  and 
at  Lord  Lovelace's,  in  the  Country  •,  where  Sir 
Robert  Clayton,  Sir  ThomasPlayer,  and  Mr.  Roufe 
were  in  Company. 

Here  the  Chief  Jujiiceobferved,  that  Lord  Love- 
lace was  in  Court  ;  but  his  Lordfhip  did  not 
think  fit  to  contradict  the  Witnefs; 

Then  Mr.  Attorney  demanded,  how  Colledge 
defcribed  the  Cutt  to  him?  Dugdale  anfwered, 
the  Figure  with  the  Pack  was  the  King,  and  the 
Pack  were  the  Parliament,  and  all  the  King's 
Retinue  ;  and  then,  there  was  the  King  in  the 
Mire  again*  Mr.  Serjeant  Jeffries  obferved, 
that  one  Part  of  the  Cutt  reprefented  the  Bifhops, 
whom  they  thruft  into. the  Pack,  when  they  had 
got  him  down  in  the  Mire  ;  and  then  they  hoot- 
ed them  all  the  Way,  as  it  is  in'  the  Song. 

The  Chief  Juftice  demanded,  if  Colledge  ex- 
plained it  thus  ?  Dugdale  anfwered,  Yes,  he  did, 
at  London  :  Thefe  were  die  King  and  the  Clergy  ; 
and  by  Loufe-Hall  was  meant  White-Hall,  be- 
caufe  of  its  Poverty. 

Here  the  Clerk  of  the  Crown  read  the  Bal- 
lad, Eat*tE=&l;otD,  &c,  to  the  Tune  of, 
I  am  a  Senfelefs  Thing 

Mr.  Serjeant  Jeffries  demanded,  what  Colledge 
meant  by  the  two  Faces  ?  Dugdale  anfwered, 
that  the  King  was  half  Proteftant,  and  half  Papift. 

And  when  he  found  the  King  would  not 
yield  to  the  Demands  of  the  Commons,  at  Ox- 
ford, he  faid,  Let  him  begin  as  foon  as  he  would, 
he  did  not  care  ;  for  their  Party  ^meaning  the 
King  and  his  Party)  was  but  ,  a  Handful 
to  him  and  his  Party,  who  were  the  true 
Proteftants  ;  the  other  were  but  Proteftants  in 
Mafquerade  :  He  hoped  the  Deponent  would  be 
true  to  his  Side,  and  defired,  he  would  get 
Arms  for  himlelf  •  for  the  King  had  a  Defign 
to  introduce  Popery  and  Arbitrary  Power  :  He 
expected  they  would  begin  j  the  fooner  the  better. 

The  Prifoner  told  him,  at  London,  that  Cap- 
tain Brown,  (who  had  been  an  Officer  in  the 
Rebels  Army)  and  the  other  Gentlemen, 
intended  to  come  down  :  And  he  told  him,  at 
Oxford,  that  Captain  Brown,  and  about  forty 
more  were  come  down  ;  and  the  Deponent  was 
with  Captain  Brown,  Don  Lewis,  and  feveral 
others  of  that  Gang,  at  Oxford. 

Here  Colledge  obferved,  that  Dugdale  fwore  be- 
fore Sir  Leolinejenkins,  that  thefe  Words  were  fpo- 
ken  at  London  ;  but  the  Grand  Jury  there  were  fo 
wife  and  honeft,  that  they  would  not  find  the 
Bill  j  and,  the  Defign  againft  him  foiling  there, 
5  Q^  they 
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1681.     they  changed  the  Scene  to  Oxford.     Then   he 
9jCar  II  demanded,  where  he  faid  the  Words,  The  King 
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was  a  Papift,  and  defigned  Arbitrary  Government  ? 
Dugdale  anfwered,  He  faid  them  at  Combes' s  Cof- 
fee-Houfe,  in  Oxford,  when  no  Body  was  by  •, 
and  at  the  Angel-Inn,  there,  when  there  were 
feveral  •,  and  there  were  many  People  by, 
when  he  fpoke  them  at  London  ;  particularly, 
Starkey,  Bofom,  and  Baldwin  ;  and  they  all  re- 
proved him  for  it.  The  Prifoner  then  demand- 
ed, what  Arms  he  had  at  Oxford  ?  Dugdale  an- 
fwered, he  had  a  Pair  of  Piftols  before  him, 
and  fome  Pocket-Piftols  :  Colledge  replied,  he 
did  not  deny  he  had  a  Pair  of  Piftols  in  his  Hol- 
fters  •,  but  he  had  no  more  than  one  Pocket- 
Piftol,  which  he  borrowed  of  Dugdale.  Mr.  Serj. 
Jeffries  thereupon  obferved,  that  Chiffelshad  been 
more  proper  Tools  for  a  Joyner,  than  Piftols. 

Dugdale  depofed  farther,  That  Colledge  told 
him,  Captain  Brown  had  a  good  Allowance  ; 
and  he  would  fpeak,  that  he  might  have  a  bet- 
ter ;  for  he  was  able  to  do  good  Service,  when 
the  Time  came. 

Colledge  demanded,  from  whom  was  that  Al- 
lowance ?  Dugdale  anfwered,  there  were  feveral 
Gatherings  among  them,  that  he  was  privy  to-, 
but  they  did  not  tell  him  how  the  Money  was 
diftributed  :  And  Mr.  Attorney  o&ferved,  that 
the  Prifoner  confeffed,  at  his  Examination,  he 
gave  a  Guinea  ;  which  Colledge  did  not  deny. 

Dugdale  depofed  alfo,  That  the  Prifoner  fhew- 
ed  him  another'  Libel,  which  he  produced  in 
Court,  with  Cuts,  that  was  entitled,  The  Cha- 
rabler  of  aPopifhSucceffor,  &c.  and,  in  explaining 
it,  he  pointed  at  a  Parcel  of  Tantivy-Men  ri- 
ding to  Rome,  and  the  Duke  of  York,  half  Man, 
hali  Devil,  trumpeting  before  them :  That 
in  one  Place  of  the  Raree-Show,  it  was  in  the 
Manufcript,  Now,  now,  the  Rogue  is  down  ; 
but  Serjeant  Jeffries  obferved,  it  was  in  the 
Print,  Now,  now,  the  Giant  is  down.  The  Pri- 
foner then  demanded,  If  the  Song,  he  fung  at 
Lord  Lovelace's,  was  the  fame  as  that  in  the  Ra- 
ree-Show ?  Dugdale  anfwered,  Generally  it  was : 
He  fung  it  half  a  dozen  Times,  and  the  Mufick 
played  to  him.  Colledge  demanded,  If  any  Body 
was  by  at  the  explaining  the  Pictures  ?  Dugdale 
anfwered,  Yes,  Mr.  Baldwin  ;  and  reproved  him 
for  being  fo  open. 

Mr.  Attorney  demanded,  If  Colledge  did  not 
endeavour  to  fupport  his  Credit  at  Lord  Staf- 
ford's Trial  ? 

The  Prifoner  anfwered,  He  acknowledged, 
he  was  examined  there  upon  Oath  ;  but  what  he 
iaid  was  by  Hear-fay  ;  he  knew  nothing  of  him 
of  his  own  Knowledge  •,  but  he  believed  him 
another  Man  than  he  found  him. 

Mr.  Stevens,  the  Meflenger,  depofed,  That 
fearching  the  Prifoner's  Houfe,  by  Order  of 
Council,  with  Mr.  Atterbury,  they  found  the  O- 
riginal  of  the  Raree-Show  in  his  Bed-Chamber, 
and  alfo  thofe  that  were  printed. 

Atterbury  depofed,  They  found  the  Original, 
drawn  with  a  Pencil  on  Dutch  Paper,  on  a  Table 
in  Colledge' s  Chamber. 

Sew  ell  depofed,  They  found  the  Papers,  pro- 
duced in  Court,  in  a  Bag,  in  the  PoffefTion  of 
Colledge' s  Wife. 

Mr.  John  Smith,  (another  of  the  Witnefles  a- 
gainft  the -Lord  Stafford)  depofed  at  this  Trial, 
That  going  with  Colledge  to  dine  at  Alderman 


Wilcox's,  Colledge  told  him,  that  Wilcox ,  was  as     1681.. 
true  as  Steel,    and  was  a  Man  that  would  en-  33>Car#; 
deavour  to  root  out  Popery  :  And  the  Deponent v-/"v^ 
anfwering,That  may  eafily  be  done,  if  the  King 
could  be  prevailed  upon   to  pafs  the  Bill  againft 
the  Duke  of  York  :  Colledge  replied,  No,     You 
are  miftaken  ;  Rowley  (the  King)  is  as  great  a 
Papift  as  the  Duke  of  York,  and  every  way  as 
dangerous  to  the   Proteftant  Intereft  ;  as  is'  too 
apparent,  by  his   arbitrary   Ruling :    That  the 
Alderman    not  being  come  home,    the  Depo- 
nent asked  Colledge,  what  kind  of  Man  he  was  ? 
Who  anfwered,  He  was  one   that  lived  at   his 
Country-Houfe,   and  gave  freely  to  feveral  Peo- 
ple, to  buy  Arms  and  Ammunition,  in   order 
to  bring  the  King  to  Submiffion  to  his  People  : 
And  he  wondered  Old  Rowley  did  not  confider, 
how  eafily  his  Father's  Head  came  to  the  Block; 
which,   he   doubted  not,  would  be  the  End  of 
Rowley  at  laft :  That  Colledge  afterwards  fhewed 
him  his  Arms,  his  Piftols,  Blunderbufs,  Great 
Sword,    and  his  Armour,   Back,  Breaft,    and 
Head-piece,  and  faid,  thefe  were  the  Things  that 
would  deftroy  Rowley's   pitiful  Guards,   which 
were  kept  up,  contrary  to  Law  and  Juftice,  to 
fet  up  Popery  and  Arbitrary  Power  :    That  a 
little  before  the  Parliament  met  at  Oxford,  Col- 
ledge and  the   Deponent    fell    into   Difcourfe, 
concerning  the  Preparations  the  City  were  ma- 
king ;  and  how  they  were  provided  with  Pow- 
der and  Bullets  ;  and  Colledge  faid,  for  his  Part, 
he  would  go  down  to  Oxford ;  for  he  expected  a 
little  Sport  there,   upon  the  Divifions  that  were 
like  to  be  between  the  King  and   Parliament : 
Adding,  We  expecl  the  King  will  feize  onfo?ne  of  the 
Members  ;  and  we  are  as  ready  as  he  :  And,  for 
my  Part,  I  will  be  there,    and  be  one  that  (hall 
feize  him,  ifhefecure  any  Members. 

That  after  Colledge  returned  from  Oxford,  he 
told  the  Deponent,  he  went  down  in  Expecta- 
tion of  fome  Sport ;  but  Old  Rowley  was  afraid, 
like  his  Grandfather  Jamy,  and  fo  ran  away, 
like  to  befhit  himfelf.  He  faid  alfo,  he  had  a 
Quarrel  with  Fitzgerald  at  the  Door  of  the 
Houfe  of  Lords,  at  Oxford:  That  Fitzgerald 
called  him  Rogue,  and  made  his  Nofe  bleed  ; 
but  before  long,  he  hoped  to  fee  a  great  deal " 
more  Blood  fhed  for  the  Caufe.  And  when 
there  was  a  Difcourfe  of  Lord  Fever/ham's  dif- 
arming  the  City,  Colledge  faid,  he  was  well  pro- 
vided •,  and  if  Feverfham,  or  any  Man,  nay, 
if  Rowley  himfelf,  fhould  attempt  any  fuch 
Thing,  he  would  be  the  Death  of  him,  before 
any  fhould  Man  feize  his  Arms. 

That  he  defired  the  Deponent  would  get 
Arms;  he  did  not  know  how  foonhe  might  make 
ufe  of  them,  he  faid  ;  and  the  Deponent  had 
Armour  from  him  ;  but  it  being  too  big,  he 
returned  it,  and  bought  new. 

That  the  Prifoner  alfo  faid,  The  Parliament 
had  agreed  to  fecure  the  King  ;  and,  in  order 
to  it,  the  Parliament- Men  were  to  come  down 
with  their  Servants  armed.  Colledge  demanding 
what  Religion  he  was  of  ?  Smith  anfv/ered,  He 
was  a  Proteftant,  and  in  Orders  :  Colledge  re- 
plied, He  was  a  Prieft,  and  had  his  Orders  from 
the  Church  of  Rome. 

Mr.  Attorney  demanded,  if  he  was  not  a 
Witnefs  at  Lord  Stafford's,  Trial  ?  Smith  an- 
fwered, he  gave  a  general  Account  of  the  De- 
fign  of  the  Papifts  ;  and  his  Reputation  was  not 

then 
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1681.    then   queftioned.    Colledge  replied,  He  was  the 
5jCar.II.  faifeft  ]y[an  that  ever  fpoke  with  a  Tongue. 

Bryan  Haynes  depofed,  That  there  being  a 
Warrant  outagainft  him,  he  came  to  advife  with 
Colledge,  the  Prifoner,  about  it  ;  and  he  told 
him,  The  Parliament  would  fit  at  Oxford  foon, 
and  he  need  not  value  the  King  of  a  Pin,  for 
the  King  was  in  a  worfe  Condition  than  he 
(the  Deponent) ;  and  h^  fhould  fee  him  called 
to  an  Account  for  his  Actions  :  That  the 
World  faw  he  refolved  to  bring  in  Arbitrary- 
Power  and  Popery  ;  and,  unlefs  he  let  the 
Parliament  fit  at  Oxford,  they  would  feize  him 
there,  and  bring  him  to  the  Block,  as  they 
did  the  Logger-head  his  Father  :  The  Parliament 
fhould  fit  at  Guild-Hall,,  and  redrefs'  the  Subjects 
Grievances  j  and  they  fhould  fee,  that  no  King 
of  his  Race,  fhould  ever  reign  in  England  after 
him. 

And  demanding  of  Colledge,    How  this  was 
pofilble,  though  the  Duke  of  Monmouth  was 


That  when  Colledge  returned  from  Oxford \  the     i<J3i. 
Deponent  told  him,    The   King  had  made   a  3?car TI. 
Fool  of  them  ;   and  he  anfwered,    They   had  <S-^V*NJ 
not  done  with  him  yet  ;  that  no  Body  fufpected  he 
would  have  difTolved  the  Parliament  that  Day,  as 
he  did  ;  he  took  Coach,  and  went  away,  before 
the   Parliament    could     get    down,    otherwife 
they  fhould  have  been  too   hard  for   him  ;  for 
there  was  not  a  Parliament-Man,  but  had   feve- 
ral  armed  Men  to  wait  on  him,  and  he   himfelf 
had  a  Blunclerbufs,  and  a  Man  to  wait  on  him  : 
And,  upon  clofing  his   Evidence,  Haynes   pro- 
duced the  Ribbon  College  gave  him,  as  a  Mark 
of  Distinction,    to  know  their  Party  by. 

Then  Turbervile  ( who  had  alfo  been  a  Wit-  Tur  ber- 
nefs  againft  Lord  Stafford,)  was  fworn,  and  de-  *££  Ev" 
pofed,  That  when  the  Parliament  fat  at  Oxford, 
he  dined  with  Colledge,  Captain  Brown,  and 
Don  Lewis,  at  the  Chequer- Inn  there  •,  and  that  af- 
ter Dinner,  Don  Lewis  being  gone  out,,  and 
Brown  afleep  on  the  Bed,  Colledge  and  the  De- 


fine Prince,  and  flood  up  for  the  Proteftant  Re  I  ponentfell  to  difcourfing  of  the  Times  •  and  the 
ligion ;  Colledge  anfwered,  They  made  but  an  I- 1  Deponent  faying,  he  thought  it  would  not  be  a 
dol  of  him,  to  cover  their  real  Defigns :  Did  he   long-lived  Parliament,  Colledge  anfwered,  There 


ever  think,  the  wife  People  of  England,  would 
ever  make  a  Baftard  upon  Record,  King  oi 
England?  No;  though  they  prajfed  his  Actions, 
they  could  not  endure  him,  becaufe  he  was  a- 
gainfl  his  own  Father  :  And  Colledge  added,  Un- 
lefs the  King  expelled  from  his  Council  ;  the 
Earl  of  Clarendon,  cunning  Lory  Hyde  and  the 
Earl  of  Halifax,  that  great  Turn-coat  Rogue, 
who  was  once  fo  much  againft  Papifts,  they 
would  make  England  too  hot  for  him. 

Colledge  obferving,  It  was  impoffible  he  fhould. 
fay  thefe  Things,  to  a  Man  he  had  fcarce  any 
Acquaintance  with  ;  Haynes  anfwered,  Colledge 
knew  his  Principles,  and  his  Circumftances  ;  he 
was  at  this  Time,  as  much  for  Treafon  and  Vil- 
Iany,  as  the  Prifoner  was  :  And  when  he  object- 
ed, there  were  no  Preparations  equal  to  fuch  a 
Defign,  and  that  Gentlemen  would  hardly  quit 
their  Eafe  for  a  Civil  War ;  Colledge  replied, 
You  are  miftaken  ;  we  have  1 500  Barrels  of 
Powder,  and  100,000  Men,  ready  at  an  Hour's 
Warning;  we  have  prepared  every  Thing,  a- 
gainft  the  fitting  of  the  Parliament  at  Oxford, 
and  you  fhall  fee  England  the  moft  glorious  Na- 
tion in  the  World,  when  we  have  cut  off  that 
beaftly  Fellow  Rowley  ;  he  came  of  a  Race  of 
Buggerers,  for  his  Grandfather,  King  James, 
buggered  the  old  Duke  of  Buckingham  :  Then 
he  railed  at  Judge  Pemberton,  and  faid,  Let 
him  try  Fitzharris  if  he  durft  ;  he  fhould  fee 
him  go  to  Tyburnlpx  it,  he  hoped,  a  Turn-coat 
Rogue. 

That  at  another  Time,  Colledge  put  the  Depo- 
nent upon  charging  the  King  with  firing  the  Ci- 
ty, and  murdering  Godfrey;  and  fpeaking  of 
the  Libel  Fitzharris  was  condemned  for,  faid, 
The  Devil  take  me,  every  individual  Word  is 
as  true  as  God  is  in  Heaven  ;  and  if  you  do 
not  join  with  Fitzharris,  and  charge  the  King 
home,  you  are  a  bafe  Fellow,  for  he  makes  you 
Slaves  and  Beggars  ;  and  it  is  Charity  to  charge 
him  home,  that  we  may  be  rid  of  fuch  a  Ty- 
rant. 

That  Colledge  gave  him,  and  others  of  the 
Party,  blue  Ribbons,  to  diftinguifh  them,  and 
fhew  that  they  were  Proteftants,  and  not 
Bifhop's  Men  ;  which  they  were  to  wear  when 
the  King  was  feized. 


was  no  Good  to  be  expected  from  the  King  •,  he 
and  all  his  Family  were  Papifts,  and  had  ever 
been  fuch  :  To  which  the  Deponent  replying, 
Perhaps  the  King  would  furprize  the  Parliament, 
or  ufe  fome  Stratagem  to  bring  them  to  his 
Terms  ;  Colledge  faid,  he  wifhed  he  would  be- 
gin ;  but  if  he  did  not,  they  would  fecure  him, 
till  he  came  to  their  Terms  ;  for  there  were  Se- 
veral brave  Fellows  about  Town,  and  many- 
more  were  coming,  that  would  join  them  :  That 
he  had  got  a  Pair  of  Piftols,  and  a  very  good 
Sword  ;  and  the  Deponent  believed  he  had  Ar- 
mour on,  but  he  could  not  be  pofitive.  Mr. 
Attorney  demanding,  if  Colledge  told  him 
he  came  down  on  purpofe  to  feize  the  King, 
Turbervile  anfwered,  Yes  ;  and  gave  them  blue 
Ribbons,  to  put  in  their  Hats  to  diftinguifh 
them,  if  there  fhould  be  any  Disturbance  ;  and 
when  the  Deponent  faid,  He  had  never  a  Horfe, 
and  nothing  but  a  Cafe  of  Piftols,  Colledge  bid 
him  not  trouble  himfelf;  he  would  get  him  an  ■ 
Horfe. 

Colledge  demanding,  Why  the  Deponent  did 
not  inform  againft  him  fooner  •,  Turbervile  an- 
fwered, That  Dugdale  told  him,  The  Grand 
Jury  of  London  would  not  find  the  firft  Bill, 
which  he  wondered  at$  for  every  one  that  con- 
verfed  with  Colledge,  might  have  been  an  Evi- 
dence againft  him,  he  was  fo  lavifh  of  his 
Tongue,  againft  the  King  and  Government. 

Then  Mr.  Mafters  was  fworn,  who  depofed, 
He  had  been  acquainted  with  Colledge  many 
Years,  and  often  reproved  him  for  being  fo  vio- 
lent ;  but  a  little  before  the  Parliament  met  at 
Oxford,  they  were  difcourfing  of  the  Govern- 
ment, and  he  juftified  the  Actions  of  the  long 
Parliament  in  1640  ;  and  the  Deponent  afking 
him,  how  he  could  have  the  Impudence  to  jufti- 
fy  their  Proceedings,  who  ra-ifed  that  Rebellion 
againft  the  King,  and.  cut  off  his  Head;  Colledge 
anfwered,  They  did  nothing,  but  what  they  had 
juft  Caufe  for,  and  the  laft  Parliament  that  fit 
at  Wefiminfter  was  of  the  fame  Opinion ;  and 
feeing  him  very  bufy  afterwards  at  Guild-Hall, 
when  a  Common-Council  was  held  there,  the 
13th  of  May,  the  Deponent  faid  to  him, 
Colonel   College,    what    dp  you  make  all  this 
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i6St.    Buftle  for  ?  To  which  he  anfwered,  Mock  not ; .  Indi&ment,  as  was  held  in  Lord  Stafford's  Cafe  \ 
33Cat.II.  1  may  be  a  Colonel  in  a  little  Time.  and,  if  one  Witnefs  proved  what  was  laid  at  Ox- 

'  Sir  William  Jennings  depofed,  He  had  only  A  ford,  and  another  proved  what  was  faid  at  £572- 
Coffee-Houfe  Acquaintance  with  the  Prifoner,  \don,  if  they  related  to  the  fame  Treafon,  it  was 
before  he  came  to  Oxford;  but  obferving  a  great  |  fufficient :  But  in  his  Cafe,  there  were  two  "Wit- 
many  People  looking  at  a  Pidure,  hecrOildedin 
among  the  reft  •,  and  after  the  Crowd  was  gone, 
Colledge  took  a  Pidure  out  of  his  Pocket,  and 
faid  he  would  give  him  one,  and  there  was 
written  Mac  a  Tdp  on  it.     Here  the  Pitlure  was 

produced  in  Court. That  at  another  Time,  he 

faw  Colledge  bring  a  Parcel  of  Ribbons  into  a 
Coffee-Houfe,  with  the  Words,  No  Popery,  No 
Slavery,  wrought  twice  in  every  Quarter  of  a 
Yard;  and  faw  him  fell  a  Yard  of  it  for  two 
Shillings,  to  one,  he  took  to  be  a  Member  of 
Parliament,  who  tied  it  upon  his  Sword. 

That  the  Day  the  Oxford  Parliament  was  dri- 
folved,  Colledge  came  to  the  Deponent,  and  told 
him,  He  had  been  in  a  Quarrel  ;  Mr.  Fitzger- 
rald  had  fpit  in  his  Face,  and  he  fp it  in  his 
Face  again,  and  fo  they  went  to  Loggerheads ;  j 
and  th?  Deponent  telling  him,  his  Nofe  bled, 
he  anfwered,  He  had  loft  the  firft  Blood  in  the 
Caufe  ;  but  it  would  not  be  long,  before  more  was 
loft:  And  he  obferved,  he  never  met  the  Prifo- 
ner, but  he  had  been  in  fome  Quarrel. 

Here  Colledge  defired  Sir  William^  recoiled: 
himfelf,  as  to  the  above-faid  Words :  He  faid, 
He  acknowledged,  he  had  been  vindicating  the 
Commons,  and  Dr.  Oates,  whom  Fitzgerald 
had  abufed,  and  upon  that  the  Qiiarrel  began  ; 
ind  meeting  Sir  William,  who  told  him,  his 
NifcS  f  he  faid,  He  hadloft  the  firft. Blood  for 
the  Parliament,  andhe  wifhed  it  might  be  the  loft  : 
Sir  William  replied,  That  to  the  beft  of  his  Me- 
mory the  Words  were  as  he  firft  related  them, 
and  nothing  of  the  Parliament  mentioned 

Then  the  Chief  Juftice  telling  Colledge  he 
might  enter  upon  his  Defence  he  defired  to 
know,  if  there  had  been  any  Confpiracy  prov- 
ed againft  him  •,  or  any  thing    but  Words 

The  Chief  Juftice  anfwered,  If  the  Witnef- 
fr<  fnoke  true,  there  was  plain  Proof  of  a  Con- 
foiracy  :  As  his  making,  and  publifhing  L.bels 
and  Pidures,  to  render  the  King  odious  and 
contemptible  to  the  People:  His _  preparing 
Arms,  and  fhewing  of  them  •,  declaring  at  the 
fame  Time,  He  would  go  down  to  Oxford  w& 
if  there  mould  be  a  Difturbance,  he  would  fe- 
cure  the  King :  And  he  did  come  to  Oxford  ac- 
cordingly, and  behaved  himfelf  there,  in  the 
Manner  Dugdale  and  Turbervile  hadattefted  ; 
which  was   a    ftrong    Evidence  againft   him. 

And  he  informed  the  Prifoner,  that  an  Endea-  about  to  take  it  away  by  Lajr 
vour  to  feize  the  King's  Perfon,  had  been  al-,  f  The  Chief  Juftice  laid,  He  did 
ways  held  to  be  Treafon,  by  25  Edw._  III :  For 
Kim's  were  never  made  Prifoners,  but  in  order  to 
their  Death.  That  the  Statute  of  the  13th  of 
this  Kin°\  was  ftill  ftronger  againft  him  •, 
which  fafs,  If  a  Man  flail,  by  any  Words  or 
malicious  fpeaking,  mew  the  Imagination  of  his 
Heart,  that   he  hath  fuch   an  Intention,  That 

was  Treafon.  _  «.*'"* 

The  Prifoner  demanded,  If  there  ought  not 
to  be  two  Witneffes  to  the  fame  Words  ? 

The  Chief  Juftice  anfwered,  If  there  was  one 
Witnefs  to  prove  one  FacL  and  another  to  ano- 
ther Fa£t,beingan  Evidence  of  thefameTreafon, 
they  were  two  Witneffes  fufficient,  tofupport  the 
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neffes,  befides  Sir  William  Jennings,  who  fpoke 
fully  to  the  Facts  at  Oxford. 

Colledge  then  proceeded  in  his  Defence,    and 
faid,  He  fhould  prove  this  to  be  a  moft  hellifh 
Confpiracy,    to  deftroy  ali  the  Proteftants  in 
England,  that  had  the  Courage  to   oppofe  the 
Popifh  Plot,   in  which  he  had  fignalized  him- 
felf :  It  was  highly  improbable,  he  fliould  talk 
fuch  Things  with  Papifts,  Priefts,  and  Irijhmen  , 
who  had  broke  their  Faith  with  their  own.  Party, 
and  been  concerned  in  Plots  and  Treafons,    to 
cut  the  Throats  of  Proteftants :  He   confeffed, 
he  did   hear  there  was   a  Defign   of  deftroying 
the  Parliament  at  Oxford,  and  all  Proteftants ; 
and  he  was  refolved,  if  he  lived,  to  come  along  with 
the  Parliament,  and  if  there  was  any  fuch  Defign, 
to  live  and  die  with  them  ;  but  his  Arms  were  on- 
ly a  Swprd,  and  a  Cafe  of  Piftols :  That  before 
the  laft  Parliament  at  Weftminfter,  he  began   to 
be  popular,  and  called,  The  Proteftant  Joyner  ; 
and  the  Duke  of  Monmonth,    and  fome   other 
Lords,  employed  him  to  fearch  under   the  Par- 
liament- Houfe,    that  there  might  be  no  Tricks 
played  them  by  the  Papifts }  and  the  Lord  Love- 
lace went  with  him,  and  fome  of  the  Houfe  of 
Commons,    to  fearch  *,   and  he   received  their 
Thanks :  That  there  was  not  only  an  Oath  made, 
of  a  Defign  to  deftroy  the  Parliament  at  Oxford, 
but  it  was  the  general  Belief,  fome  Evil  was  in- 
tended them  ;    and    People    generally   armed 
themfelves  with   Sword  and    Piftol,    left  they 
Ihould  be  attacked  by  the  Papifts ;  and  he  came 
down,  two  Days  after  the  Parliament  fa,t,  with 
the  Lords    Howard,    Clare,    Huntingdon,    and 
Paget ;    and    went   to   Town   again  with  the 
Lord  Lovelace,  Sir  Thomas  Player,  and  Sir  Ro- 
bert Clayton,  who  were  in  great  Fear,  that  Lon- 
don would  be  furprized  by  the  Papifts  ;  but   no 
one  ever  heard  of  feizing  the  King,  till  thefe 
Witneffes  came,  and  attefted  it ;  and  it  was  a 
moft  wicked  Falfhood  :    He  knew  of  no  Man 
that  would  have  flood  by  him  in  fuch  a  Defign  ; 
and  it  could  not  be   fuppofed,    he  fhould  have 
made  fuch  an  Attempt  alone :  He  declared,  he 
never  knew  of  any  Defign  againft  the  Govern- 
ment, or  fpoke  one  of  the   treafonable  Words 
he  was  charged  with  :  This,  indeed,  was  not  the 
firft  Time  the  Papifts  had  a  Defign  againft  his 
Life  ;  but  this  was   the  firft   Time  they   went 


not  know 
there  was  one  Papift,  a  Witnefs  againft  him. 

Colledge  anfwered,  Every  Man  of  them  had 
been  Papifts,  except  Sir  William  Jennings :  Mr. 
Attorney  demanded,  If  Mr.  Mafters  was  ? 
Colledge  faid,  He  only  teftified  fome  merry  Dif- 
courfe:  The  Court  demanded,  If  he  made 
merry  with  the  blackeft  Tragedy,  the  horrid 
Rebellion,  and  Murder  of  the  King  ? 

Then  Colledge  called  his  Witneffes,  "and  fome 

of  them   depofed,    That  the  Witneffes  againft 

the   Prifoner    had  fiid,    they  were    tampered 

with,  to  throw  the  Plot  on  the  Proteftant  Dif- 

fenters;  but  his  principal  Witnefs  was   Oates,  Oates'iE- 

who  had  fomething  to  teftify  againft  every  one  *M"UJ*\ 

'  0f  Colledge. 


the    STATE     TRIALS, 


429 


of  the  King's  Witnefles,  particularly, 
Turbervile  told  him,  He  had  nothing  to  fay 
againft  Colledgc  ;  but  meeting  him  afterwards  at 
Oxford,  he  faid,  He  had  ;  for  the  Protectant 
Citizens  had  deferted  them,  and  God  damn  him, 
he  would  not  ftarve. 

To  this  Turbervlle  anfwered,  That  he  did 
meet  Oatcs  indeed,  who  invited  him  to  come  o- 
ver  to  his  old  Friends,  and  told  him,  he  mould 
be  received  with  abundance  of  Kindnefs  ;  but 
abfolutely  denied  he  ever  faid  any  thing  to 
him  about  his  Evidence  ;  for  he  always  looked 
upon  Oatcs  as  an  ill  Man,  and  never  converfcd 
much  with  him. 

Oates  depofed  further,  That  fome  provoking 
Language,  having  pafTed  between'  Smith  and 
Colledge  at  aCoffee-Houfe,  Smith  faid,  God  damn 
him,  he  would  have  his  Blood ;  and,  when  Oates 
faid,  Thefe  Words  did  not  become  a  Minifter 
of  the  Gofpel,  Smith  replied,  God  damn  the 
Go/pel. 

He  alfo  depofed,  That  converting  with 
Dugdale,  he  faid,  there  was  great  Talk  of  his 
being  an  Evidence  againft  Lord  Shaftesbury, 
and  other  Proteftants ;  but  he  took  God  to 
witnefs,  he  knew  nothing  againft  any  Proteftant 
in  England:  And  Oates  telling  him,  he  doubted 
he  had  gone  againft  his  Confcience,  Dugdale  re- 
plied, It  was  all  along  of  Colonel  Warcup  ;  for 
he  could  get  no  Money  elfe.  Whereupon  Mr. 
Attorney  obferved,  That  Oates  was  a  thorough- 
paced Witnefs,  againft  all  the  King's  Evidence  •, 
and  Serjeant  Jeffries  took  notice,  that  Oates  had 
flood  alone,  in  fome  Matters,  if  it  had  not 
been  for  thefe  Witneffes. 

Oates  proceeded  in  his  Evidence,  and  faid, 
That  Dugdale  had  an  old  Clap,  and  gave  out  he 
was  poifoned  ;  and  this  Sham  pafTed  through  the 
Kingdom  in  the  weekly  Papers  -,  but  he  could 
make  it  appear,  by  the  Phyfician  that  cured 
him.  {And  fo  faid  Bifhop  Burnet,  it  feems.) 

Dugdale  however  denied  it,  upon  his  Salva- 
tion •,  and  faid,  If  any  one  would  come  and 
fay,  he  cured  him  of  a  Clap,  he  would  own 
himfelf  guilty  of  what  was  imputed  to  him. 

Mr.  Attorney  obferved  again.  That  it  was  very 
unhappy,  that  Oates  ftiould  come  in  againft  thefe 
Men,  who  fupported  his  Evidence  at  other  Trials. 

The  Chief  Juftice  faid,  It  was  improbable  that 
thefe  three  Men  fhould  come  to  Oates,  and  own 
themfelves  Rogues  and  Villains ;  and  obferved, 
That  all  three  of  them  denied  upon  their  Oaths, 
what  this  one  Man  affirmed  on  his  bare  Word. 

Then  a  Witnefs  for  Colledge  depofed,  That 
he  had  known  him  three  Years,  and  he  ufually 
rode  with  a  Brace  of  Piftols  before  him :  He  had 
borrowed  his  Horfe  and  his  Piftols  feveral 
Times,  and  feen  a  Suit  of  Silk  Armour  of  his, 
which  he  faid,  he  provided  againft  the  Papifts  ; 
ibr  he  expected  a  Brufh  with  them. 

Colledge  alfo  protefted,  They  were  only  in- 
tended againft  the  Papifts  ;  and  truly,  by  the 
Grace  of  God,  he  faid,  He  fhould  not  have 
been  the  laft  Man  againft  them  •,  but  he  perceiv- 
ed, whatever  was  provided  for  that  Purpofe, 
was  believed  to  be  provided  againft  the  King  and 
Government :  But  he  hoped  the  Jury  would  ob- 
ferve,  there  were  no  new  Arms  provided  j  only 
thofe  he  had  a  great  while  ago. 

Then  Bolron  and  Mowbray  depofed,  That 
Smith  would  have  fuborned  them  to  fwear  a  Pro- 
teftant Plot  •,  and  Colledge  obferved   thereupon, 
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That.  That  there  was  a  Defign  of  the  Papifts,  to  turn    >6Si. 
die  Plot  upon  the   Proteftants:  That  they  had  5?Car.II. 
begun  with  him  ;    and,  if  they  had  his   Blood,  V-^V->L-' 
who  might  feel  the  Effects  of  it  next,  he  could 
not  tell. 

The  Prifoner  calling  fome  WTitnefTes  to  his 
Reputation,  they  faid,  He  was  a  Native  of 
Waif  or  d^  in  Hertfordshire ;  and  that  abour 
eighteen  Years  before,  he  lived  at  that  Town, 
and  ufed  to  go  to  Church,  arid  had  a  good  Cha- 
racter there,  and  at  Black-friars,  in  London, 
where  he  lived  when  he  was  taken  up. 

Peter  Norreys  depofed,  That  he  was  at  the 
Hercules3 Pillars,  in  London,  with  Sir  William 
Waller,  Macnamarra,  Mr.  Lewis,  and  Mr. 
Smith  ;  and  fpeaking  of  the  Parliament  to  be 
held  at  Oxford,  Sir  William  Waller  faid,  Moft 
Parliament-Men  were  afraid  to  go  to  the  Parlia- 
ment ;  and  Mr.  Smith  replied,  He  hoped  they  would 
be  provided  to  go,  if  they  did  go  :  Whereupon  Sir 
William  Waller 'faid,  He  and  his  Friends  fhould  be 
provided ;  and  Colledge  anfwered,  He  would  be 
provided  too,  and  would  go  with  them. 

Then  Colledge  faid,  As  to  the  Pictures  and 
Papers  he  was  charged  with,  he  knew  nothing 
of  them,  nor  ever  drew  a  Picture  in  his  Life  ; 
and  called  his  Servant,  Elizabeth  Hunt,  to  prove 
how  the  Paper  called,  The  Raree-Show,  came 
to  his  Houfe. 

Elizabeth  Hunt  depofed,  That  a  Porter 
brought  three  Bundles  of  Papers  to  her  Mafter's, 
when  he  was  abroad,  and  fhe  paid  the  Porter 
Sixpence  for  bringing  them  ;  and  they  were  in 
the  Houfe  feven  or  eight  Weeks  before  they 
were  feized  by  the  Meffengers.  She  depofed 
further,  That  being  fent  to  Mr.  Dugdale  for 
fome  Money  he  borrowed  of  her  Mafter,  fhe 
told  Dugdale,  fhe  thought  it  was  hard  he  fhould 
keep  her  Mafter's  Money,  and  fwear  againft  his 
Life  too.  And  Dugdale  anfwered,  there  was  a 
great  deal  to  do  about  his  fwearing  againft  her 
Mafter ;  but,  as  he  hoped  for  Salvation,  he 
did  not  believe  Mr.  Colledge  had  any  more  hand 
in  the  Confpiracy  againft  his  Majefty,  than  the 
Child  unborn. 

Dugdale  appearing  again,  anfwered,  He 
could  not  fay  he  had  nothing  againft  her  Mafter: 
She  afked  him  to  write  down  what  he  had  laid  ; 
but  he  told  her,  He  knew  not  what  was  Treafon  • 
That  muft  be  referred  to  the  Court. 

Then  Mr.  Colledge  made  his  Obfervations  on  Colledge'^ 
the  Evidence,  and  faid,  My  Lord,  I  have  no- fUTtherDe- 
thing  but  Innocence  to  plead  ;  no  Flourifhes  to^?|  "'*' 
fet  off  my  Defence  :  I  cannot  take  the  Jury   or  Homo" the 
the  Court  with  Oratory  :  But  I  declare,  in   the  Evidence. 
Prefence  of  God  Almighty,  That  what  is  fworn 
againft   me,    concerning  providing  Arms,    or 
a  Defign  to  feize  his  Majefty,  or  to  rebel  againft 
the  eftablifhed  Government,  is  all  a  Fiction  ;  I 
never   had  fuch  a  Thought :    It  is 'true,    they 
I  have  fworn  againft  me  defperately  ;  but  I  think 
it  appears,  they  have  contradicted  one  another : 


It  has  been  proved,  this  was  a  Defign  ;  and 
that  they  have  been  tampered  withal :  That  they 
complained  of  their  Poverty,  and  wanted  a 
Maintenance  ;  and  confefled  they  were  tempted 
to  come  over,  and  fwear  againft  Proteftants, 
and  they  have  begun  with  me  •,  but  I  hope  the 
Jury  obferve,  I  have  fufficiently  contradicted 
their  Evidence :  Is  it  poffible  to  imagine,  if  I 
had  a  Grain  of  Senfe,  that  I  fhould  difcover 
myfelf  to  fuch  a  one  as  Haynes,  an  IrifJman, 
c.  R  and 
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16S1.     and  fpeak  all  that  Treafon,    he  has   gallopped 
33Car.II.  through,    the  firft  Time  I  faw    him?    Every 
'"^^T^/  Witnefs,  I  think,  has  been  confuted  by  Men  of 
Principles,  Perfons  of  Integrity  and   Honefty  ; 
,    ,  (though   moil  of  them  were  unknown  to   me,) 

and  who  have  offered  their  Teftimony  voluntarily. 
There  is  no  Probability  theyihould  come  andat- 
teft  a  Falfhood  for  me,  who  am  a  Stranger  to 
them,  for  nothing.  My  Lord,  I  am  a  Protef- 
tant,  and  have  been  a  Lover  of  the  Church  of 
England,  and  profefs  the  fame  Faith  •,  and 
neve?'  had  a  Prejudice  againft  any  Churchman, 
'but  fuch  as  promote  the  Intereft  of  the  Papifts  •,  for 
fuch  there  are  among  them.  I  confefs,  I  have 
heard  fome  Diffenters,  and  have  found  them  ho- 
neft,  juft,  and  pious,  free  from  Oaths  and  De- 
bauchery, and  unlike  fome,  who  call  themfelves 
of  the  Church  of  England  j  and  lead  fuch  Lives, 
that  no  Credit  can  be  gained  to  the  Church  by 
them.  My  Lord,  I  have  been  a  hearty  Man 
againft  the  Papifts,  and  for  the  Parliament,  and 
am  forry  any  Man  fhould  create  Milunderftand- 
ings  between  the  King  and  Parliament:  I  al- 
ways thought  I  ferved  my  King,  when  I  ferved 
the  Parliament ;  I  had  the  Honour  to  be  entruft- 
ed  by  them,  and  upon  that  Account,  I  came 
voluntarily  down  hither,  at  my  own  Expence  ; 
and  ever  fince  the  Difcovery  of  the  Plot,  have 
done  my  utmoft  to  come  at  the  Bottom  of  it ; 
and  have  encouraged  thofe  that  difcovered  thefe 
Villanies,  againft  the  Life  of  the  King,  and  a- 
gainft  our  Religion  and  Government  :  And, 
Thefe  Men  who  five ar  againft  me,  are  thofe  that 
ufed  to  follow  me  for  Bread :  They  ufed  to  fay, 
they  thought  it  hard,  when  they  came  to  five  our 
Lives,  we  fhould  let  them  want  Bread ;  and  I 
have  collecled  Money  for  them  ;  and  fometimes 
they  thought  fit  to  petition  the  Common-Council  for 
Relief;  and  pretended  to  me,  they  would  make 
further  Dif cover  ies  of  the  Popiflj  Plot. 

The  firft  Time  I  faw  Haynes,  was  upon  fuch 
an  Account,  in  March  laft  :  He  faid,  He  would 
difcorer  a  Piece  of  Roguery,  againft  Lord 
Shaftesbury' %  Life ;  and  I  went  with  him  and 
Captain  Brown,  from  Richard's  Coffee-Houfe 
to  the  Hercules" Pillars  ;  where  he  told  us  of  the 
Defign  to  deftroy  the  Parliament  at  Oxford,  and 
of  an  Army  that  was  to  land  in  the  North,  and 
another  in  Ireland,  and  the  Duke  of  York  was 
to  head  them.  At  another  Time,  Haynes  came 
to  me,  under  Pretence  of  difcovering  the  whole 
Defign,  concerning  Godfrey's  Murder ;  and  faid, 
If  Lord  Shaftesbury  would  engage  to  get  his 
Pardon,  he  would  difcover  the  whole  Truth. 
When  I  acquainted  Lord  Shaftesbury  with  it, 
fays  he,  Thefe  Irifhmen  have  confounded  all  our 
Bufinefs :  Thou  and  I  muft  have  a  Care,  they  do 
not  put  a  Trick  upon  us :  This  may  be  a  Trick 
of  the  Papifts  to  ruin  us:  Afterwards  they 
brought  Mrs.  Fitzharris  to  my  Houfe,  to  con- 
firm what  they  had  told  me  ;  and  Haynes  faid 
in  my  Yard,  that  he  faw  Lord  Danby  come  to 
the  Chappel  of  Somerfet-Houfe,  when  Godfrey's 
Body  lay  under  the  Altar. 

Here  the  Court  told  him,  He  rambled  from 
the  Matter,  and  told  long  Stories,  of  what  there 
was  not  a  Jot  proved,  and  was  not  at  all  perti- 
nent. 

Colledge  anfwered,  He  thought  it  was  to  the 
Point,  when  that  Man  pretended  a  Familiarity 
with  h|im,  to  fhew  how  their  Acquaintance  be 
gan 


The  Court  bid  him  apply  himfelf  to   furn  up     16S1. 
the  Evidence,  and  anfwer  what  had  been  proved  53Car-  H- 
againft  him  j  but  faid,  He  muft  not  be  allowed  O'^v'NJ 
to  tell  Stories,  to  amufe  the  Jury,  that  were  no: 
proved. 

Colledge  faid,  He  did  not  know  why  his  Oath, 
being  an  Englifhman  and   a  Proteftant,    fhould 
not  be  taken,  as  well  as  his,   that  was  an  Ir 
man  and  a  Papift. 

The  Chief  Juftice  anfwered,  He  went  upon  a 
wrong  Ground  •,  that  his  Word  was  to  be  taken, 
but  no  Juftice  could  be  had  againft  Malefactors, 
if  their  Words  were  to  go  for  Proof  of  their  In- 
nocence. 

Colledge  .demanded,  How  Dugdale  knew,  that 
by  the  Word  Rowley  he  meant  the  King  ? 

Whereupon  Dugdale  ftood  up  again,  and 
faid,  That  the  firft  Time  he  heard  what  Rowley 
meant,  was  from  the  Prifoner,  who  told  him, 
Rowley  was  the  King,  and  Mac  the  Duke  of 
York. 

Colledge  afked,  upon  what  Picture  it  was  he 
explained  Rowley  to  him  ?  Dugdale  anfwered, 
He  had  fo  many  Pictures  he  could  not  remem- 
ber ;  he  received  Pictures  from  him  at  Richard's 
Coffee-Houfe,  and  at  the  Green^Dragon  he  - 
thruftone  into  his  Pocket.  Colledge  demanding, 
What  Picture  it  was  he  gave  him  then?  Dugdale 
anfwered,  He  fuppofed,  it  was  one  about  the 
Bifhops,  where  he  made  Bifhop  Mew  kifling 
the  Pope's  Toe ;  and  told  him,  That  was  Bifhop 
Mew  that  had  the  Patch  on. 

Colledge  denying  he  made  the  Libel,  Dugdale 
avered,  he  told  him,  he  was  the  Author  of  it. 

Colledge  then  proceeded   in  his  Defence ;  and  His  De- 1 
faid,    He  denied  he    had  that  Difcourfe  with /fwce  <"»*•' 
Smith,  that  he  teftified  :  And,    as  for  his  being timeL    \ 
in  Company  with  Captain  Brown  and  Don  Lew- 
is, they  were  Friends  of  the  Lord   Howard's, 
with  whom  he  came  down  to  Oxford,  and  they 
lay  at  the  Chequer  where  he  did  ;  and  it  had  not 
been  fhewn  they  were  in  a  Confpiracy. 

The  Court  anfwered,  He  told  the  Witnefs  at 
London  they  were  fuch  Perfons.  Colledge  replied, 
Fie  was  not  acquainted  with  either  of  them,  a 
Fortnight  before  he  came  down  :  However,  he 
defired  the  Opinion  of  the  Court,  Whether 
what  was  done  at  London,  could  maintain  an  In- 
dictment at  Oxford  ? 

The  Chief  Juftice  anfwered,  That  what  he 
hid  in  London,  was  Evidence  to  maintain  the  In- 
dictment at  Oxford,  and  proved  what  his  Inten- 
tion was  in  coming  down. 

Colledge  ft  ill  infifted,  That  what  was  done  at 
Oxford,  was  fupported  only  by  a  fingle  Teftimo- 
ny. The  Court  anfwered,  That  Dugdale  and 
Turbervile  both  fwore  the  fame  Thing  ;  name- 
ly, That  they  had  a  Defign  to  feize  the  King 
at  Oxford :  But  if  it  was  neceffary,  the  fame 
Thing  fhould  be  proved  to  be  laid  at  the  fame 
Time,  before  two  Witneffes,  the  King  would  be 
very  unfafe;  for  a  Confpirator  would  take  Care, 
not  to  fay  the  fame  Thing,  before  two  Witneffes, 
at  the  fame  Time. 

Colledge  replied,  If  the  King  was  not  fafe  in 
that  Cafe,  no  private  Man  could  be  fafe  the  other 
Way  ;  all  Society  and  Converfation  was  at  an 
End  :  However,  he  thought  the  Teftimony  of 
thefe  Witneffes  was  invalidated,  by  fubftantial 
Perfons.  He  defired  the  Jury  would  do  him 
Right,  as  they  would  anfwer  it  at  the  great  Day  ; 

and 
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i<J8i.     and  confider,  whether  there  had  not  been  fome 
jjCar.II.  Occafion  for  talking  of  late  ;  and,  whether,  a 
^-^V"^  Slip  of  the  Tongue  ought  to  be  conftrued  a  mali- 
cious and  ad  vi  fed  Speaking :  He  expected  a  Storm 
of  Thunder  from  the  learned  Counfel,  he  faid  : 
He  was  unlearned,  and  muft  defend  himfelf  with- 
out any  Counfel  •  and  queftioned,  whether  this 
was  the  Practice  of  any  other   Nation  :  It  was 
hard,  that   he,    an  illiterate  Man,  fhould  ftand 
there  alone  all  Day,  and  they,  being  many,  and 
learned  in  the  Law,    fhould  take  all  Advan- 
tages againft  him  :  He  took  God  to  Witnefs, 
he  was  innocent,  and  hoped  the  Jury  would  nei- 
ther be  frightned  nor  flattered,  but  act  according 
to  their  Confciences  :  They  were  Judges,   both 
of  Law  and  Fact,    and  might  acquit  or  con- 
demn him  ;  but  his  Blood  would  be  required  at 
their  Hands:  Concluding  with  a  Prayer,  that 
God   Almighty  would  direct  them   to  do  him 
Juflice. 
Afr  Soli-       To  this  Defence   Mr.  Solicitor  replied,  That 
dtors  Re-  the  Fact  charged  upon  Mr.  Colkdge  was,  a  De- 
ptyto  hi,     fign  to  ki]1  t£e  King .  The  Manifeflation  of  that 
efeme.     £)erjgn  was>  fcs  preparing  Arms  for  that  Pur- 
pofe ;  and   coming  down  to  Oxford  to  feize  the 

King. Then  Mr.   Solicitor   having  fummed 

up  the  Evidence,  proceeded,  and  faid  :  As  to  that 
Objection  of  the  Prifoner's,  that  he  had  his  Arms 
long  before ;  they  were  not  provided  for  this 
Purpofe  •,  Gentlemen,  We  do  not  pretend  to 
know  when  this  traitorous  Defign  began,  and 
how  long  it  has  been  hatching  ;  But,  whether 
he  prepared  them  againft  the  Time,  or  not,  is 
not  material ;  for,  if  he  had  them  firft  innocent- 
ly, if  he  afterwards  defigned  them  for  fuch  a 
Purpofe,  and  fhewed  them  in  a  Readinefs  for 
it,  That  is  Evidence  fufHcient  to  prove  the  Trea- 
fon.  And  it  is  proved,  he  faid,  He  came  down 
in  Expectation  fomething  would  be  done  j  and  ca?ne 
down  accordingly^  in  an  Equipage  not  fuitable  to 
his  Profeffion,  armed,  on  Horfeback,  with  a 
Brace  of  Piftols';  Things  that  did  not  become  a 
Carpenter  or  Joyner  to  travel  with. 

Here  Colledge  interrupted  the  Solicitor,  and 
defired  he  might  not  be  overborne ;  for  that  there 
was  fcarce  a  Carpenter,  or  Poulterer,  in  London, 
but  had  Piftols  when  he  rode  out. 

But  the  Court  telling  him,  he  muft  not  inter- 
rupt the  Counfel,  Mr.  Solicitor  proceeded,  and 
faid, 

As  Colledge  came  down  with  an  Intent  to 
feize  the  King,  and  expected,  what  he  called, 
fome  Sport  ;  fo  he  did  endeavour  to  begin  the 
Sport,  by  that  Quarrel-  in  the  Lobby  of  the 
Houfe  of  Lords  with  Fitzgerald  •  for,  from 
little  Matters  fometimes  great  Things  arife  :  And 
when  Men,  (as  he  himfelf  faid,)  were  foffeffed 
with  an  Expectation^  that  the  Parliament  would 
he  attacked,  a  little  Matter  might  have  begun  the 
Commotion  ;  and  what  End  it  might  have  had, 
no  Man  knew.  As  to  that  Objection,  that  this 
was  a  Popifh  Defign  to  throw  the  Plot  upon  the 
Proteftants  ;  the  WitnefTes  who  proved  this 
Treafon,  were  the  WitnefTes  that  proved  the 
Popifh  Plot  ;  and  ftill  flood  to  that  Evidence : 
They  were  Men  the  whole  Nation  had  given 
Credit  to.  Upon  the  Credit  of  Dugdale  and 
Turbervilc,  the  Commons  impeached  the  Lord 
Stafford;  and  after  a  moft  folemn  Trial,  where 
ail  the  Objections  that  could  pofTibly  be  made, 


weremade,  the  Lord  Stafford  was  found  guilty  1681. 
by  his  Peers,  and  died  upon  the  Credit  of  thefe  53Car  H. 
Men  :  And  the  Prifoner  muft  not  pretend  to  blow  ^V^ 
all  off  with  that  frivolous  Objection,  that  thefe 
Perfons  were  engaged  in  a  Defign  to  throw 
the  Plot  upon  the  Proteftants :  And  what  fort  of 
a  Proteftant  he  was,  (though  he  would  have  it 
believed  he  was  fo  popular  as  to  have  obtained 
the  Name  of  The  Proteftant  Joyner  for  his  Zeal; 
his  Actions  beft  difcovered.  If  the  Proteftant 
Religion  allowed  a  Man  to  vilify  the  King, 
to  arraign  the  Government,  and  throw  of  all 
manner  of  Allegiance  •,  then  was  the  Prifoner 
a  Proteftant:  But  if  Papifts  could  wifh  no 
greater  Infamy  to  the  Proteftant  Religion,  than 
that  its  Difciples  fhould  juftify  the  late  horrid 
Rebellion,  and  fuch  Principles  as  this  Man,  in 
his  many  fcurrilous  Libels,  feemed  to  do  •,  and 
wifhed  nothing  more  than  to  fee  this  Kingdom 
in  Confufion,  and  the  Church  of  England  de- 
ftroyed  ;  Mr.  Colledge,  while  he  was  acting  this 
Part,  had  no  Pretence  to  call  himfelf  a  Prote- 
ftant. 

As  to  Oates's  Teftimony,  who  came  to  vili- 
fy the  Credit  of  thofe  Men  who  fupported  his 
own  Credit,  by  the  Teftimony  they  gave  of  the 
Popifh  Plot,  that  He  fhould  urge  thefe  Calum- 
nies, and  take  up  thofe  very  Arguments  the 
Papifts  had  malicioufly  made  ufe  off,  and  were 
never  able  to  make  out,  looked  as  if  the  Doctor 
was  returning  to  St.  Omers  again.  Mr.  Solici- 
tor obferved  further,  That  the  Prifoner,  to  prove 
himfelf  a  Proteftant,  had  produced  fome  Wit- 
nefTes to  teftify  he  went  to  Church  fixteen 
or  eighteen  Years  ago  -,  but  he  had  not  brought 
any  of  his  Neighbours  at  London,  to  fhew  °he 
went  to  Church  there  :  But  if  he  had  fhewn  his 
Conformablenefs  to  the  Church  never  fo  fully, 
yet,  if  he  had  been  guilty  of  fuch  Practices,  they 
muft  take  leave  to  fufpect  his  Profeffion  ;  for 
they  were  fuch  as  all  good  Men  abhorred  •,  and 
he  could  not  but  reflect  upon  his  Condition, 
whofe  only  Hopes  were,  that  the  Jury  would 
now  forget  themfelves,  and  become  as  ill  Men 
as  he  was  :  But,  as  that  could  not  be  prefumed, 
he  fhould  only  fay,  They  were  Men  of  that 
Confideration,  thaf  they  could  judge  between 
Things  and  the  Appearances  of  them  •  and  knew 
very  well  how  to  give  the  due  Weight  to  the 
Evidence  they  had  heard,  as  well  as  to  the  Ob- 
jections that  had  been  made  by  the  Prifoner ; 
and  therefore  left  it  to  them. 

Mr.  Serjeant  Jeffries,  in  his  Obfervations  on  Mr.  Ser« 
the  Evidence,  laid,  That  notwithftanding  what  /"»»*  Jef- 
the  Prifoner   had  fuggefted  to  the  contrary,  the  fries,i  ob~ 
Judges  were  Judges  of  the  Law,  as  the  Jury  were ^"uatior"- 
of  the    Faft  :  And  the  Judges  had  told  them, 
where  Treafon  was  committed  in  feveral  Coun-     • 
ties,    if  their    Teftimony    concerned  the  fame 
Treafon,  it  was  fufficient  ;  as  had  been  refolved 
in  the  Cafe  of  Gavan,  who  was  tried  in  London, 
and  Evidence  given  of  Facts  both  in  London  and 
the  Country  :    And,   he   left  it   to   their  Con- 
fciences, Whether,  upon  the  bare  Affirmation  of 
Mr.  bates,  they  would  convict   three  Men  of 
Perjury,  upon  whofe  Teftimony  fo  many  Lives 
had  "been  taken  away  ;  and  juftly  too,  as  Prote- 
ftants believed :  That  they  had  not  only  thepofitive 
Teftimony  of  thofe  three  Men  to  encounter,   but 
the  higheft  Improbabilities:  For,  it  could  never 
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i63i.      be  fuppofed,    thefe  Men  fhould  all  come  vo- 

53Car.  II.  iuntarily  to  Mr.  Oates,  and  tell  him,  that  they 

^'VNJ  were  forfworn,  and  fuborned,  to  throw  the  Plot 

upon  the  Proteftants,    as  Colledge   would  have 

them  believe* 

He  hoped,  the  whole  Proteftant  Intereft  was 
not  involved  in  the  Fortune  of  the  Prifoner 
at  the  Bar :  The  Queftion  was  not,  Whether 
there  was  a  Prefbyterian,  or  Proteftant  Plot  ; 
(they  declared  they  knew  of  none  :)  But  the 
Queftion  was,  whether  the  Prifoner  at  the  Bar 
had  fpoken  fuch  Words,  and  done  fuch  Things, 
as  were  fworn  againft  him. 

And  though  fuch  a  Stir  had  been  made  about 
Popifh  Witneffes,  and  Irijh  Witneffes,  there 
had  been  but  one  Irijh  Man,  and  not  one  Papift, 
examined  in  the  Caufe  •,  but  if  there  had,  God 
forbid,  that  the  Country  fhould  be  any  Objec- 
tion to  any  Man's  Teftimony  •,  or  Truth  con- 
fined to  Places  and  Perfons. 

The  reft  of  the  Serjeant's  Arguments,  being  much 

the  fame  with  thofe  of  the  Solicitors,   are  defignedly 

omitted  ;  it   being  intended  to  avoid  Repetitions,  as 

much  as  pojfible. 

VheChhf      Then  the  Chief  Juftice  directed  the  Jury,  and 

Juftice  s    told  them,  That  the   Charge  againft  the  Pri- 

Direahns  foner   waSi    fos  COmpafling  the   Death  of  the 

Mteju-  Kjng^  and  confpirjng  to  feizehis  Perfon  ;  which 

was  the  fame  Thing  in  Effect :  For,   even   by 

the  Common  Law,  and  upon  the  Interpretation 

of    the    Statute     of  25    Edw.    III.   whoever 

fhould  imagine  to  depofe  the  King,  or  to  im- 

prifon  him,    was  guilty  of  imagining  the  Death 

of  the  King  ;    for,  never  was  any  King  depo- 

fed,  or  imprifoned,  but  with  an  Intention  to  be 

put  to  Death. 

That,  as  to  the  Proof  of  this  Treafon,  there 
had  been  fix  Witneffes  :  As  to  two  of  them,  Sir 
William  Jennings  and  Mr.  Mafters,  though  they 
did  not  fpeak  directly  to  the  Treafon,  yet  their 
\  Teftimony  inferred  a  Probability  of  it :  For  Sir 
Will.  Jennings  telling  him,  he  bled  at  the  Nofe,  af- 
ter his  Quarrel  with  Fitzgerald,  the  Prifoner  faid, 
He  had  loft  the  firft  Blood,  and  it  would  not  be 
long  ere  there  would  be  more  loft  :  Which  fhewed, 
there  were  fome  extraordinary  Thoughts  in  his 
Heart,  concerning  fome  Quarrels  and  Fighting 
that  he  expected :  And  that  which  Mr.  Mafters 
depofed,  concerning  his  juftifying  the  Long 
Parliament  ;  and,  when  he  called  him  Colonel, 
faying,  he  might  be  a  Colonel  in  Time,  fhewed 
there  were  fome  extraordinary  Thoughts  in  his 
Heart. 

Here  Colledge  demanded,  If  thofe  Words 
could  not  bear  a  more  favourable  Conftruc- 
tion? 

The  Chief  Juftice  faid,  He  would  have  done 
well  to  have  explained  which  way  he  expected  to 
be  a  Colonel. 

Colledge  replied,  He  thought  he  had  called  him 
Coufin  •,  and  his  Anfwer  was,  that  Mocking 
was  catching. 

The  Chief  Juftice  proceeded,  and  faid,  As  to 
the  other  four  Witneffes,  they  were  all  of  them 
very  full,  as  to  the  Treafon,  if  what  they  faid 
was  true  :  And,  he  thought,  the  Queftion  would 
lie  purely  upon  the  Credit  of  thefe  Witneffes : 
And,  as  to  Dugdale  and  Turbervile,  who  were 
the  two  moft  material  Witneffes  of  what  was 
fpoken  and  done  in  Oxfordfiire,  he  thought  there 


was  not  any  Thing  material  proved  againft  them  •,     i"KSi. 
and    both  they,  and  Smith,  denied  Upon  their  35Car  Ir- 
Oaths,  all  that  Oates  had  affirmed  of  them  ;  and  {~/~v~s*J 
infifted  ftrongly  on  the  Improbability,  that  thefe 
three   Men,    without  any    Inducement,  fhould 
come  to  Oates,  and  acknowledge  themfelves  per- 
jured. 

Colledge  then  defired  his  Lordfhip  to  look  in 
his  Notes,  and  he  would  find  much  more  Evi- 
dence againft  Dugdale  and  Turbervile,  than  he 
had  repeated  :  But  the  Chief  Juftice  faid,  he 
could  remember  no  more  ;  he  mult  refer  it  to 
the  Memory  of  the  Jury. 

Then  Colledge  defired,  that  Nobody  might  be 
with  the  Jury  •,  and  was  anfwered,  Nobody 
fhould  come  near  them,  till  they  were  agreed  on 
their  Verdict  ;  and  a  Bailiff  was  ordered  to 
keep  them ;  but  before  they  went  out  of 
Court,  they  were  ordered  two  Bottles  of  Sack 
for  their  Refrefhment,  in  the  Prefence  of  the 
Prifoner  :  And  after  half  an  Hour's  Recefs,  the  He  is  ce»-_ 
Jury  returned  with  their  Verdict,  that  he  was  wiled. 
Guilty.  At  which  there  was  a  great  Shout  •, 
arid  one  Perfon  was  committed  for  hollowing, 
but  difcharged  next  Morning  on  his  Submif- 
fion. 

It  being  about  three  in  the  Morning  when  the 
Court  broke  up,  it  was  adjourned  till  ten  the 
fame  Morning,  when  Aaron  Smith,  Colledge' s, 
Solicitor,  was  bound  in  a  Recognizance  of  500  /. 
to  appear  in  the  King's-Bench  the  next  Term  : 
After  which,  Colledge  being  asked,  what  he 
could  fay,  why  Judgment  fhould  not  pafs  upon 
him,  he  ftill  made  great  Profeffions  of  his  In- 
nocence. 

The  Chief  Juftice  anfwered,  It  was  now  too  <rt>e  QAef 
late  to  infift  upon  his  Innocence  :  But,  becaufe  Jafike'i 
he  perfifted  in  it,  he  thought  it  was  neceffary  t0peech,l&- 
fay  fomething  in  Vindication  of  the  Verdict.  t°^ce^n 
He  obferved,  there  were  fufficient  Proofs  to 
warrant  it ;  and  that  the  Jury  had  done  juftly  : 
That,  as  the  Prifoner  had  managed  his  Defence, 
a  fmall  Proof  would  have  ferved  to  induce  the 
Jury  to  believe  him  guilty  :  He  thought  it 
ftrange,  when  he  had  called  fo  many  Witnef- 
fes to  his  Religion  and  Reputation,  that  none  of 
them  gave  an  Account  of  his  receiving  the  Sa- 
crament for  many  Years  •,  or  had  feen  him  at 
Church  •,  or  what  kind  of  Proteftant  he  was : 
If  they  obferved  his  Words,  indeed,  they  fhewed, 
that  he  was  mighty  violent  and  zealous  iri  cry- 
ing out  againft  Popery,  and  the  Papifts  ;  but  if 
they  looked  into  his  Actions,  they  promoted 
the  Defigns  of  the  Papifts.  For  the  Papifts 
were  beft  extirpated,  and  fuppreffed,  by  a  ftea- 
dy  Execution  of  the  Laws  againft  them  :  Not 
by  violent  Outcries  •,  by  inflaming  the  People  ; 
by  Tumults  and  Confufions ;  for  this  was  what 
the  Papifts  drove  at :  They  had  no  Hopes  of 
creeping  into  the  Kingdom  any  other  way  than 
by  fuch  Confufions  ;  and  after  that  Church 
fhould  be  deftroyed,  which  was,  next  under 
God,  the  beft  Bulwark  againft  them. 

In  his  loud  Outcries  againft  Papifts,  it  had 
been  proved  alfb,  who  he  meant  by  Papifts : 
He  had  the  Boldnefs  to  fay,  The  King  was  a  Pa- 
pift, the  Bijhops  were  Papifts,  and  the  Church  of 
England  Papifts  ;  which  fhewed,  what  kind  of 
Proteftant  he  was ;  and,  if  they  fhould  look  in- 
to his  Politicks,  it  was  proved,  by  unexception- 
able 
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16S1.  able  Witneffes,  that  he  juftified  the  late  horrid 
53Car.  II.  Rebellion,  and  the  Confequence  of  that  was,  the 
v^^  Murder  of  the  beft  King  in  the  World  :  He  that 
would  juftify  the  Proceedings  of  that  Parliainent, 
and  affirm,  they  did  nothing  hut  vjhat  they  had 
juft  Caufe  to  do,  would  do  the  fame  'Thing,  in  the 
fame  Circumftances. 

And  how  had  he  managed  his  Defence,  as  to 
that  Part  of  the  Charge,  of  his  coming  down 
armed  to  Oxford  to  feize  the  King  ?  He  expected 
he  would  have  faid,  he  only  wore  thofe  Things 
for  his  own  Defence,  upon  the  Road,  as  a  Gen- 
tleman travelling  ;  or,  that  he  went  with  his 
Friends,  to  accompany  them  out  of  Town,  and 
defend  them  from  Robberies  ;  but  to  fay,  as  he 
did  in  his  Defence,  That  he  went  to  guard  the 
Parliament,  he  did  not  underftand  what  he  meant 
by  it.  He  did  not  believe  the  Parliament  fent 
for  a  Guard,  or  intended  to  have  a  Guard  :  He  did 
not  believe,  any  of  them  in  their  Hearts  thought 
they  needed  a  Guard  ;  for  they  faw,  when  the 
King  difmiffed  the  two  Houfes,  on  Account  of 
their  Differences,  they  all  departed  quietly  ;  not 
a  Man  of  them  was  difturbed :  And  how  it 
fhould  come  into  the  Prifoner's  Head,  who  was 
but  a  private  Man,  to  go  and  guard  the  Parlia- 
ment, he  much  wondered.  If  all  Men  of  his 
Condition,  fhould  have  gone  down  to  guard  the 
Parliament,  what  an  AJJembly  had  there  been  ? 
What  Confufion  might  have  happened  on  a  fudden  ? 
He  had  urged  indeed,  that  he  was  not  a  Man  of 
Quality,  -  nor  was  it  likely,  he  ihould  be  able  to 
attack  the  King  or  his  Guards  ;  yet,  if  all  of  his 
Quality  had  gone  upon  the  fame  Defign,  he  did 
not  know,  what  might  have  been  the  Confe- 
quence ;  for  Maffaniello,  a  mean  Man  in  another 
Country,  had  effected  ftrange  Things,  as  IVat 
Tyler  and  Jack  Straw  had  in  our  own. 

When  he  obferved  thefe  Things  therefore, 
Che  faid)  and  confidered  the  Complexion  of  his 
Defence,  it  made  a  (lender  Proof  have  Credit : 
And  though  there  was  full  Proof  in  this  Cafe  ; 
yet,  if  there  had  been  a  great  deal  lefs,  the  Jury 
might,  with  Juftice,  have  found  him  guilty : 
And,  becaufe  the  Prifoner  yet  declared  himfelf 
innocent  of  all  he  was  charged  with,  he  thought 
himfelf  bound  to  take  notice,  in  Vindication  of 
the  Country,  and  of  the  Juftice  of  the  Court, 
That  it  was  a  Verdict  well-given,  and  to  the  Sa- 
tisfaction of  all  the  Judges  on  the  Bench.  This 
he  faid  out  of  Charity,  that  the  Prifoner  might 
incline  his  Mind  to  a  Submiffion  to  the  Juftice 
that  had  overtaken  him,  be  in  Charity  with  all 
Men,  and  prepare  himfelf  for  another  Life. 

Then  the  Chief  Juftice  pronounced  the  ufual 
Sentence  in  High-Treafon  ;  and  he  was  drawn 
to  the  Place  of  Execution,  before  the  Gate  of 
the  Caftle  at  Oxford,  on  Wednefday  the  31ft 
of  Auguft,  1 68 1  ;  where  he  made  a  very  long 
Speech  to  the  People:  In  which,  he  told  them, 
His  Speech  He  was  a  Proteftant  of  the  Church  of  England, 
it  bit  Exe-  according  to  the  beft  Reformation  of  it,  from  all  I- 
dolatry  and  Superftition,  or  any  thing  that  was 
contrary  to  the  Gofpel  of  our  Bleffed  Saviour. 

As  to  what  he  died  for,  he  faid,  He  was  ne- 
ver in  any  Plot,  or  knew  of  any,  but  the  Po- 
pifh  Plot ;  nor  had  he  any  Defign  to  have 
feized  his  Majefty,  either  at  London  or  Oxford, 
as  had  been  fworn  againft  him  •,  neither  did  he 
know  any  one  Man,  that  would  have  flood  by 
No.  14. 


him,  in  fuch  an  Attempt :  He  complained,  he     1681. 
had  been  clofe  confined  in  the  Tower,    no   one  35Car-H 
fuffered  to  come  at  him,  (though   the  Popifh  ^"v^J 
Lords  had  that  Favour  fhewn  themj  ;  and   thus 
was  rendered  incapable  of  making  a  proper  De- 
fence. 

He  took  God  to  witnefs,  he  had  fought  him 
feveral  Times  with  Tears,  to  inform  him,  if  he 
had  tranfgreffed  at  any  Time,  but  in  Word  ; 
declaring,  That  he  had  never  heard  of  the 
Things  fworn  againft  him,  till  he  heard  them 
from  the  Witneffes  Mouths  at  the  Bar. 

Then  he  took  great  Pains,  to  convince  the 
World  he  was  no  Papift  in  Difguife,  as  fome 
had  fuggefted  ;  and  faid,  That  Haynes  the  Wit- 
nefs, and  fome  other  Irifhmen,  did  difec^er  to 
him,  That  the  Parliament  zvas  to  be  deftroyed  at 
Oxford ;  and,  That  there  was  a  Defign  to  murder 
the  Lord  Shaftefbury,  by  Fitzgerald  and  his  Par- 
ty :  He  wifhed  the  Commons  of  England  as 
well  as  he  wifhed  his  .own  Heart  ;  and  he  did 
not  underftand  but,  when  he  ferved  the  Parlia- 
ment, he  ferved  his  Majefty  too  ;  and  let  them 
be  miferable,,  that  made  the  Difference  between 
them  ;  for  his  Part,  he  never  did  :  He  came  to 
Oxford  with  Lord  Hozvard,  whom  he  looked 
upon  to  be  a  very  honeft  worthy  Gentleman,  with 
Lord  Clare,  Lord  Paget,  and  Lord  Huntingdon  ; 
and  Captain  Brown  and  Don  Lewis  were  in  their 
Company,  being  Lord  Howard's  Friends. 

He  took  God  to  witnefs,  he  never  had  the 
Value  of  Six-pence  to  carry  on  any  Defign ;  nor 
could  he  charge  any  Man  living  with  a  Defign  againft 
the  Government,  his  Majefty,  or  any  other  Perfon. 

As  to  what  Arms  he  and  others  had,  they  were 
for  their  own  Defence,  in  cafe  the  Papift s  fhould 
attempt  a  Majfacre,  or  any  Invafion,  or  Rebellion. 
If  this  was  a  Plot,  he  was  in  one  ;  but  in  no 
other  •  nor  did  he  ever  know  "of  any  Numbers,  or 
Times,  appointed  for  meeting  •,  but  they  faid 
one  to  another,  that  the  Papifts  had  a  Defign  a- 
gainft  the  Proteftants,  when  they  did  meet,  and 
in  cafe  they  did  rife,  they  were  ready  :  This  was 
his  Bufinefs,  and  this  was   the   Bufinefs  of  every  \ 

good  Subjecl,  that  loved  the  Laws  of  his   Country 
and  his  King. 

The  Sheriff  demanding,  What  he  meant  by 
being  of  the  beft  reformed  Church  in  the  World, 
the  Church  of  England?  and,  Whether  he  died 
a  Prefbyterian,  an  Independant,  or  a  Church- 
man ?  He  anfwered,  He  was  under  a  Prefbyte- 
rian Miniftry  for  twenty  Years  ;  namely,  till 
the  Reftoration,  and  then  he  conformed  ;  but  af- 
terwards feeing  the  Diffenters  "hardly  ufed,  he 
went  over  to  them  again  :  However,  he  fome- 
times  went  to  Church. 

The  Prifoner  having  concluded  his  Speech  and 
his  Prayers,  forgiven  his  Enemies,  and  efpecial- 
ly  the  Witneffes,  was  executed  according. to  the 
Sentence. 

The  feizing  a  Prifoner's  Papers,  and  denying  _       . 
him  Counfel,    I  always  held  to   be  very  great  orJ  col_ 
Hardfhips,  very  great  Injuftice :  But  it  feems,  ledge'* 
all  that  were  neceffary  for  his  Defence  were  re-  IriaL 
turned,  or  put  into  a  third  Hand,  by  the  Direc- 
tion of  the  Court,  that  he  might  have  the  Bene- 
fit of  them  at  his  Trial  ;  only  a  Speech  that  had 
been  drawn  up  for  him,  and  repleni/hed  with  Se- 
dition and  Slander,  was  fuppreffed. 
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1681.  The  Law,  indeed,  did  not  allow  him  the  Ad- 
33Car- **■  vice  of  Counfel,  either  oral  or  written  ;  and  yet, 
K~r>rKj  it  feems,  the  Court  indulged  him  the  Ufe  of 
thofe  Papers,  which  directed  him  how  to  ma- 
nage his  Defence  ;  a  Favour,  that  I  believe  the 
Faction  never  allowed  their  Adverfaries,  when 
they  had  any  Influence  on  Affairs. 

I  mull  confefs,  I  fee  no  Reafon,  why  a  Prifo- 
her  fhould  not  be  allowed  Counfel,  Sollicitors, 
and  all  the  Affiftance  imaginable,  to  defend 
himfelf;  when  the  greateft  Lawyers  are  always 
employed  to  run  him  down,  and  make  him  ap- 
pear as  black  as  Hell,  be  he  never  fo  innocent. 

The  Preamble  to  the  Act,  which  allows  a 
Prifongr  Counfel  at  this  Day,  obferves,  that  this 
was  reafonable;  and,  as  One  obferved,  who  was 
tried  the  Day  before  the  Act  took  Place,  If  it  would 
be  reafonable  thenext  Day,  it  was  reafonable  then; 
and  indeed,  if  it  was  once  reafonable,  it  was  al- 
ways fo:  Nor  could  it  be  any  more  the  Intereft 
of  the  King  and  Government,  that  an  innocent 
Man  mould  be  put  to  Death,  than  that  a  Traitor 
fhould  be  acquitted.  All  poffible  Means  ought  to 
be  allowed,  to  come  at  the  Truth,  whether  it 
make  for,  or  againft  the  Prifoner ;  and  as  the 
King's  Council  are  ever  employed  to  fet  the 
Prifoner's  Words  and  Actions  in  the  worft 
Light  ;  unlefs  he  be  allowed  Counfel,  on  the 
other  hand,  to  put  the  beft  .Conftru&ion 
upon  them,  and  prevent  the  Laws  being 
ftretched  and  wrefted  to  his  Ruin,  he  feems  to 
have  but  an  indifferent  Chance  for  his  Life. 

I  am  very  ready  to  admit,  that  all  thofe  Wit- 
nelfes  againft  Colledge,  who  had  been  Witneffes 
of  the  pretended  Popifh  Plot,  '  were  a  Pack  of 
mercenary  Rafcals,  as  well  as  Oates,  Bolron, 
Mowbray,  and  feveral  others,  who  appeared 
For  the  Prifoner  at  this  Trial :  But  as  their  Tef- 
timony  was  confirmed  by  other  Gentlemen,  of 
unquestionable  Credit ;  as  Colledge  actually 
came  down  to  Oxford  with  others,  who  had 
armed  themfelves,  to  defend  the  Parliament,  as 
the  Prifoner  himfelf  declared  ;  as  thofe  fcanda- 
lous  Ballads,  Pictures,  and  Libels,  were  feized 
in  his  Houfe  ;  and  as  he  fung  thofe  Ballads,  and 
explained  the  Defign  of  the  Pictures,  in  the  molt 
publick  Places :  As  he  distributed  Ribbons,  with 
the  Motto,  No  Popery,  No  Slavery  ;  plainly 
intimating,  that  the  King  and  Court  were  about 
to  fubvert  the  eftablifhed  Religion  and  Govern- 
ment :  As  he  declared,  that  they  armed  them- 
felves againft  the  Papifts ;  and  in  the  Pictures 
and  Ballads,  evidently  fhewed,  that  by  Papifts, 
they  meant  the  King,  the  Miniftry,  the  Bifhops, 
and  all  the  Members  of  the  eftablifhed  Church : 
As  the  Witneffes  that  fwore  againft  the  Prifoner, 
had  been  his  moft  intimate  Acquaintance  •  Men, 
whom  he  had  fuborned  to  fupport  the  Credit  of 
the  Popifh  Plot ;  and  to  fupport  whofe  Evi- 
dence, he  actually  appeared,  as  a  Witnefs  at 
Lord  Stafford's  Trial  :  If  all  this  be  confidered, 
no  Man  can  make  any  Doubt  of  his  Guilt ; 
though  many  Particulars,  the  Witneffes  fwore, 
fhould  be  admitted  to  be  falfe. 

Far  be  it  from  me,  to  traduce  any  Man*s 
Memory,  or  load  him  with  Guilt,  where  his 
Crimes  are  not  manifeft  to  every  impartial 
Man  ;  nor  would  I  endeavour  to  make  him 
more  criminal,  than  he  reajly  was :  I  am  ready 
to  admit,  in  Favour  of  this  Man,  that  it  is  a 
Queftion,    Whether  he  knew  himfelf  guilty  of 


High-Treafon?  He  could  not  be  ignorant  in-  i*8i. 
deed,  of  his  faying  and  doing  many  Things,  3JCar-H- 
which  the  Law  conftrues  Treafon  ;  but  his  ******** 
Mafters,  who  fet  him  to  work,  had  furnifhed 
him  with  a  Set  of  Notions  for  their  Purpofe, 
which  proved  the  Ruin  of  the  unhappy  Prifoner: 
As,  that  it  was  lawful,  nay,  the  Bufinefs  and" 
Duty  of  all  private  Men,  to  arm  themfehes  in 
Defence  of  the  Parliament,  againft  the  King,  e- 
ven  without  their  Orders,  and  before  they  de- 
clared themfelves  to  be  in  any  Danger  ;  not- 
withftanding  a  late  Ad  of  Parliament  then  in 
Force ,  which  declared,  That  if  any  one 
fhould  compafs,  imagine,  or  intend,  the  Death 
of  the  King,  his  Deftruction,  or  any  bodily 
Harm,  any  Reftraint  of  his  Liberty,  or  Impri- 
fonment  of  him ;  or,  if  any  fhould  defign  to  le- 
vy War  againft  him,  and  fignify,  and  declare 
this,  by  writing,  preaching,  printing,  or  ad- 
yifed  malicious  fpeaking ;  this  fhould  be  ad- 
judged High-Treafon:  And,  notwithftanding 
another  Act  of  Parliament,  which  declared, 
That  ic  was  not  lawful  for  both,  or  either  of  the 
Houfes  of  Parliament ;  nor  for  the  People,  col- 
lectively or  reprefentaively,  to  take  up  Arms  a- 
gainft  the  King :  And,  if  thefe  Arms  were  not 
intended  againft  the  King,  the  Adminiftration, 
and  the  eftablifhed  Religion  and  Government ; 
I  muft  confefs,  I  am  at  a  Lofs  to  know,  againft 
whom  they  were  intended  ;  for  all  thefe  were  de- 
clared, by  Colledge  and  the  Faction,  to  be  Po- 
pifhly  affecled.  The  Prefbyterians,  and  other  Secta- 
ries, were  deemed  the  only  true  Proteftants  ;  nay, 
the  only  true  Church  of  England  :  All  the  reft  were 
but  Proteftants  in  Mafquerade,  according  to  the 
frequent  and  publick  Declarations  of  Colledge 
and  the  Faction.  And  as  to  that  Objection  of 
the  Prifoner's,  What  could  he,  afingle  Man  of  no 
Figure,  do  towards  feizing  the  King's  Perfon,  or 
attacking  his  Guards  ?  He  has,  in  a  great  Mea- 
fure,  anfwered,  the  Objection  himfelf,  when  he 
acknowledges,  many  more  armed  themfelves, 
and  came  down  to  Oxford,  with  the  very  fame 
View  he  did,  namely,  to  guard  and  defend  the 
Parliament,  againft  the  Encroachments  of  the 
Crown  •,  nay,  he  avers  at  his  Trial,  that  al- 
mqft  all  Men  had  furnifhed  themfelves  with 
Arms  at  that  Time ;  and  that  fcarce  a  Carpen- 
ter or  a  Poulterer  rode  out  of  London,  without  a 
Cafe  of  Piftols  before  him :  And  though  he  en- 
larged a  little  here,  few  Mechanicks  riding  with 
Piftols  before  them;  yet,  this  I  can  fay,  That, 
the  Faction  having  alarmed  the  Nation  with  an 
Expectation  of  a  general  Maffacre  by  the  Pa- 
pifts ;  the  Diffenters,  and  a  great  many  others, 
that  did  not  fee  through  the  Artifice,  had  fur- 
nifhed themfelves  with  Pocket-Piftols,  and  Bay- 
onets, or  Daggers  ;  and  even  carried  them  to 
Church  with  them,  to  defend  themfelves,  in 
cafe  of  an  Attack  :  And  one  of  thefe  deluded 
Men,  when  the  Fright  was  over,  actually  pre- 
fented  the  Writer  of  thefe  Sheets  with  a  Brace  of 
Pocket-Piftols,  which  he  had  provided  on  this 
Occafion ;  infomuch,  that  I  queftion  whether 
there  were  lefs  than  an  hundred  thoufand  Men 
thus  armed,  as  fome  of  the  Witneffes  depofed. 
Let  me  add  further,  that  it  was  the  Opinion  of 
Colledge  and  the  Faction,  That  if  his  Majefty  re- 
fufed  to  model  his  Miniftry,  as  they  directed, 
and  make  Laws  for  the  Exclufion  of  a  Popifh 
Succeffor,    and  fecuring    what'  they   called  the 

Protef. 
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i<J8i.     Proteftdnt  Religion ;  they  might  feize  the  King's 
35C»t^II.  perfon5    and   compel  him  to  fubmit  to  their 
Demands. 

And,  fuppofing  fome  thoufands  of  thefe  Men, 
thus  armed,  and  thus  principled,  had  come 
down  to  Oxford,  under  Pretence  of  defending 
the  Parliament,  and  the  Proteftant  Religion,  a- 
gainft  Papijis ;  and  who  had  been  taught,  that 
the  King,  the  Adminiftration,  and  all  the  Friends 
of  the  Government,  were  of  that  Number  ;  and 
in  that  Situation  any  Tumult,  or  Quarrel,  had 
happened,  and  the  Whig-Leaders  had  given*  out, 
that  the  Papifts  were  about  to  fall  upon  them, 
and  cut  their  Throats ;  whether  the  King's  Life 
and  the  Government,  had  not  been  in  immi- 
nent Danger  •,  and  whether  any  Thing  lefs 
could  have  been  expected,  than  another  general 
Rebellion,  equal  at  leaft  to  that  of  41.  where- 
in many  innocent  People  muft  have  been  in- 
volved, who  did  not  yet  fee  through  the  traito- 
rous Defigns  of  the  Faction  ;  and  who,  having 
drawn  their  Swords  againft  the  King,  would 
,  have  found  it  impracticable  to  defert  the  Rebels, 
'  and  return  to  their  Allegiance  with  Safety  ;  as 
was  the  Cafe  of  many  in  the  former  Rebel- 
lion. 

It  is  not,  therefore!,  only  the  Laws  of  this 
Realm,  which  make  it  High-Treaibn,  in  pri- 
vate Men,  toaffemble  in  Arms,  to  fecure  and 
reform  the  State,  without  the  King's  Authority, 
(much  lefs  againft  his  Confent) ;  but  it  is  impof- 
fible  for  any  Government  to  fubfift,  if  this  be 
allowed  :  Nor  is  there  a  Republick  in  Chriften- 
dom,  but  would  have  condemned  fuch  Subjects 
as  Traitors,  who  fhould  have  taken  Arms  with 
fuch  Views  as  thefe. 

If  it  be  (aid,  It  was  hard  to  hang  a  Man  for 
fuch  Facts,  when  he  did  not  know  them  to  be 
Treafon  j  it  may  be  anfwered,  If  this  were  an 
Excufe,  then  no  Man  could  ever  be  con- 
victed of  Treafon  :  Every  Man  might  pre- 
tend, that  he  did  not  know  what  Treafon 
was.     Here   were   Acts  of  Parliament  lately 


made,  declaring,That  no  Perfons  whatfoever,had  igSi- 
any  Coercive  Power  over  the  King  ;  and  his  not  3?CarIL 
knowing  it,  did  not  make  the  Fad  ever  the  lefs  S^VS-'. 
treafonable.  That  very  Perfuafion,  that  he  acted 
according  to  Law  and  Gofpel,  in  compelling 
the  King  to  yield  to  the  Demands  of  the  Faction, 
rendered  it  neceffary  to  make  an  Example  of 
him:  If  fuch  Attempts  had  been  fuffered  to  go 
unpunifhed,  it  would  have  been  impoffible  to 
preferve  the  Government,  or  prevent  an- 
other Rebellion.  And  I  make  no  manner  of 
Doubt,  but  the  fteady  Profecution  of  this  Man, 
and  thofe  of  his  Principles,  at  that  Time,  did 
actually  prevent  their  breaking  out  into  open  Re- 
bellion ;  for  the  Malcontents  were  never  better 
prepared  for  one  5  no,  not  in  41. 

I  fhall  conclude  with  obferving,  that  even  the 
Ufurpers,  in  the  Year  1649,  made  it  High- 
Treafon  to  traduce  and  arraign  their  Admini- 
ftration :  And  if  fo,  furely  the  Faction  can  ne- 
ver have  the  Face  to  fay,  That  their  Champion, 
Colledge,  had  hard  Meafure  in  being  condemned 
for  High-Treafon,  who  m^de  it  his  Bufinefs  to 
calumniate  and  afperfe  his  lawful  Sovereign,  in 
order  to  render  him  odious  and  contemptible  to 
his  People,  and  incite  another  Rebellion  ;  and 
actually  took  up  Arms  againft  him. 

The  Words  of  the  Ufurper's  Ordinance,  which 
paffed  in  the  Year  1649,  were,  That  "  Whereas 
"  the  Parliament  had  abolifhed  Kingly  Govern- 
"  ment,  and  refolved  that  the  People  fhould  be 
"  governed  by  their  own  Representatives;  It 
was  thereby  enabled,  That  whofoever  Jhould  ma- 
licioufly  publif}jy  by  writing,  printing  &c.  that  the 
[aid  Government  was  tyrannical,  ufurped,  or 
unlawful,  and  not  the  Supreme  Authority  ;  or 
fhould  plot,  or  endeavour  to  ftir  up,  or  raife 
Forces  againfi  the  prefcnt  Government,  for  the 
Subverfeon  thereof,  or  againft  the  Keepers  of 
the  Liberties  of  England,  or  the  Council  of 'State, 
or  any  of  them,  Jhould  be  deemed  guilty  of  High- 
Treafon.^ 


3JcS-!ii  The  Trial   of   Slingsby  Bethel,  Efq;     for  an  AJ- 

Jault  and  Battery  on  Robert  Mason,  at  the   Bridge- 

Houfe  in  Southward  October  the  5  th,  1681,  ^Car.  II. 


Bethel's 
Trial. 


16S1 
33Car.II. 


TheCharge  t '  1 1 H  E  Indictment  charged  the  Defendant, 
JL    Slingsby  Bethel,  Efq ;  with  an  AfTault  and 
Battery  on  the  faid  Robert  Mafon,*  on  the  12th 
of  March  laft,  and  with  ufing  thefe  threatening 
Words  to  the  faid  Mafon,    (viz.)  Sirrah,  I  will 
have  your  Coat  pulled  off  your  Back. 
Opened  by       The   King's  Counfel,  Mr.  Holt,  in  opening 
'   the  K'"is  the  Indictment,  obferved,  That   in  March  laft 
en/el.     tnere  was  an  Election  for  two  BurgefTes  to  fervfi 
in  Parliament  for  this  Borough  of  Southwark  ; 
and,  that  tfje  faid  Robert  Mafon  was  defired  to 
come  from  La?nbeth,  to  fee  if  any   of  that  Pa- 
rim  came  to  poll,  who  had  not  a  Right  to  vote : 
That  the  Candidates   were   Sir  Richard  Howe, 
Capt.  Rich,  the  faid  Slingsby  Bethel,  and  Edw. 
Smith,  Efq;  Thatik^Wftruck  feveral  Perfons  that 
acted  againft  him,  and  particularly  this  Mafon ; 


and  knowing  him  to  be  the  King's  Waterman, 
faid,  He  deferved  to  have  his  Coat  plucked  over 
his  Ears  •,  and  had  the  Waterman  ftruck  him  a- 
gain,  a  great  Tumult  had  enfued;  but  he  pru- 
dently refrained,  and  had  taken  his  Courfe  in  a 
legal  way  :  And  though  Bethel  was  a  great  Man, 
lately  Sheriff  of  London,  and  Robert  Mafon  but 
a  poor  Waterman,  he  did  not  queftion,  but  an 
Englijh  Jury  would  do  him  Right; 

The  Witneffes  being  called,  Robert  Mafon  de-  The  Evt- 
pofed,  That  as  he  was  Handing  on  the  Stairs,  *»«• 
going  up  to  the  Poll,  the  Defendant  ftruck  him 
twenty  Blows,  at  leaft,  with  his  Cane,  and  told 
him,  he  would  pluck  his  Coat  over  his  Ears  ; 
and  that  he  replied,  fo  he  would  his  Mafter's 
if  he  could  :  That  he  afterwards  ftruck  him 
(Mafon)  feveral  Blows  with  his  Fift,  on  theBreaft. 

AdamSy 
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1681.  Adams,  a  Conftable,  alfo  depofed,  That  he  faw 
3  *£3^1*'  the  Defendant  ftrike  Mafon  three  Shugs  (or  Blows) 
on  the  Breaft,  and  heard  him  fay,  Sirrah,  I  will 
have  your  Coat  off  your  Back  ;  and  that  Mafon 
anfwered,  Ay  ;  andfo  you  would  my  Mafter's,  if 
you  could  :  And  that,  when  Bethel's  Party  came 
in,  they  cried  out,  No  Abhorrers,  No  Abhor  - 
rers. 

Walbroke,  a  third  Witnefs,  made  Oath,  That 
he  faw  Bethel  thruft  the  faid  Mafon  down  the 
Stairs,  and  give  him  two  or  three  Pufhes  on  the 
Breaft. 

Smith,  another  Witnefs,  depofed,  That  Be- 
thel brought  a  Multitude  of  People  with  him  ; 
bid  Mafon  come  down  the  Steps,  and  pufhed 
him  on'the  Breaft  :  And  two  or  three  Witnef- 
fes  more  depofed  to  the  fame  Effect. 

Bethel,  the  Defendant,  on  the  other  Hand, 
brought  feven  or;  eight  Witneffes,  who  depofed, 


Bathel** 
Defence. 


That  they  were  at  the  Election,    and  faw  no     K>8r. 
Blows  given  by  Mr.  Bethel ;  but  that  he  faid  to  ??Car.  II. 
Mafon,  Friend,  what  haft  thou  to  do  here  ?  Haft  ^"^ 
thou  any  Right  to  poll  ?  Pray  go  about  your  Bufi- 
nefs ;  and  gently  led  him  down  the  Steps :  Which 
the  Defendant's    Counfel  infifted,  was  lawful  ;  ' 
Mafon  having    no  Right   to  poll ;    and  only 
coming  to  hollow,  and  make  a  Difturbance,    in 
Behalf  of  the  other  Candidates.     But  the  Court 
obferving  to  the  Jury,  that  the  Battery  was  well 
proved,  they  found  the  Defendant  Guilty. 

Bethel's  Counfel  afterwards  moving  in  Arreft  Heiscon- 
of  Judgment,  That  no  Indictment  lay  for   th.QviBed,and 
Words  ;  the  Court  flayed  the  Judgment,  as  x.o$ned' 
that  Part  of  the  Indictment :  And  as  to  the  Af- 
fault  and  Battery,  fined  the  Defendant  five  Marks, 
which  he  paid  before  he   went  out  of  Court: 
The  King's  Counfel  moving,  that  he  fhould  be 
i  taken  into  Cuftody ,  till  it  was  paid. 


j,„!h  Proceedings  againft  Anthony  Earl  of  Shaftesbury,  for 
High  Treafon,  at  the  SeJJions  at  the  Old  Baily,  Nov. 
24-th,  1 681.     33  Car.  II. 


Lord 
Shaftes- 
bury'* 
Cafe. 


I<58l. 
3  J  Car.  II. 


THE  Grand  Jury  being  fworn,  among  whom 
were  Sir  Sam.  Barnardifton  (Foreman)  Tho. 
Papillon,  John  Dubois,  Humphry  Edwynt  Michael 
Godfrey  (^Brother  to  Sir  E.  Godfrey)  'Thomas  Shep- 
herd, and  feveral  more  of  the  fame  Stamp,  the 
tfbeCharge  Lord  Chief  Juftice  Pemberton   gave  them   their 
of  the        Charge.      Wherein    he    obferved,    That   the 
Cftk! tithe  ^tute   of  25  Edw.  III.  had  afcertained  what 
Grand  %-  fih°uld  be  deemed  Treafon :  But  that  the  Sta- 
ty.  tuteof  the  13th  of  his  prefent  Majefty,  had  gone 

fomething  farther,  being  levelled  particularly 
againft  the  Principles  and  Practices  of  fuch  Per- 
fons  as  had  cut  off  his  Father's  Head,  and  main- 
tained a  dangerous  War  againft  himfelf,  to 
the  utter  Ruin  and  Extirpation  almoft  of  his 
Majefty,  the  Royal  Family,  and  his  faithful 
Subjects. 

That,  by  this  laft  Act,  the  very  Intention  of 
levying  War  was  made  Treafon  ;  which  was 
not  fo  before  :  And  the  very  Defigning  to  de- 
ftroy  the  King,  to  put  a  Force  upon  him,  or 
reftrain  him  of  his  Liberty,  though  not  mani- 
fefted  by  Overt- Acts,  were  made  High-Trea- 
fon,  if  this  was  evident  from  Words  only } 
which  was  not  held  to  be  fo  before  :  And  this 
was  done,  to  prevent  fuch  feditious  and  licen- 
tious Difcourfes,  as  were  the  Occafion  of  the 
late  Confufions. 

That,  as  to  the  Bills  to  be  brought  before 
them,  they  were  to  confider,  if  the  Matter  in 
them  were  Treafon  within  either  of  the  above  - 
faid  Statutes:  And  if  there  were  two  Witneffes 
to  treafonable  Words,  fpoken  at  one,  or  diffe- 
,  rent  Times ;  and  if,  by  the  Evidence  produced, 

there  was  probable  Grounds,  to  call  the  Perfons 
accufed  to  an  Account,  That  was  as  much  as  the 
Law  required,  to  induce  them  to  find  the 
Bill. 

That  it  was  equally  a  Crime  to  acquit  the 
Guilfy,  as  to  charge  the  Innocent  :   That  they 


were  under  a  double  Obligation  of  doing  Right, 
1 .  As  they  were  Members  of  one  great  Body, 
or  Society,  of  which  the  King  was  the  Head : 
And  2.  as  they  were  under  an  Oath,  to  go  ac- 
cording to  their  Evidence. 

Then  a  Bill  of  High  Treafon  being  exhi-  Moved, 
bited  againft  the  Earl  of  Shaftesbury,  the  King's  f?^*** 
Counfel  moved,  that  the  Evidence  to  the  Grand  S'ghTbl 
Jury  might  be  given  publickly  in  Court.  given  open- 

To  which  the  Chief  Juftice  anfwered,  That  >y>n  Court". 
this,  being  defired  to  prevent  any  falfe  Reports 
concerning  the  Evidence  for  the  King,  could 
not  be  denied  :  Whereupon  the  Jury  defired  a 
Copy  of  their  Oath,  and  withdrew  j  and  being 
returned,  the  Foreman  infilled,  that  it  was  their  oppofidbi 
Right  to  examine  the  Witneffes  in  private:  And  the  Grand 
befides,  they  were  fworn  to  keep  the  King's  Se-  Jm3- 
crets ;  which,  he  obferv'd,  they  could   not  do, 
if  the  Examination  was  publick. 

The  Chief  Juftice  replied,  This  was  not  their  Their  Ob- 
Right :    The  original  Practice  was   otherwife  -jett'ons  a*- 
and  it  was  ftill  every  Day's  Practice  in  Term-^'^ 
Time  :  The  Evidence  to  the  Grand  Jury  was 
heard  in  Court,  if  defired  :  He  never  knew  it 
denied.    As  to  their  keeping  their  Counfels,  that 
related  to  their  Debates  ;  and,  where  the  King 
himfelf  difpenfed  with  the  Privacy,  and  defired 
the  Examination  might  be  publick,  they  could  be 
under  no  Manner  of  Obligation  to  conceal  it. 

The  Jury  ftill  objecting,  That  a  publick  Ex- 
amination might  prejudice  the  King's  Affairs, 
and  give  Delinquents  an  Opportunity  of  o-et- 
ting  out  of  the  Way.;  the  Court  anfwered, 
The  King's  Counfel,  who  had  already  examined 
the  Witneffes,  beft  knew  that ;  and  if  they  were 
not  fatisfied,  it  could  be  no  Prejudice  to  the 
King's  Affairs,  they  would  not  have  defired  the 
Examination  to  be  publick. 

Laftly,  the  Jury  defiring,  that  it  might  be  re- 
corded, that  they  infifted  on  their  Right  of  Exa- 
mining 
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1 62 1.     mining  Witnefjes  privately  ;    the  Court  anfwer- 
33Car.  II.  ec^  they  were  not  to  record  what  every  Man  de- 
^S"Y^J  fired.     However,  they  need  not  fear  but  there 
would  be  Witneffes  enough  of  their  Demand. 

Mr.  Sheriff  Pilkington  then  defiring,  that  the 
Witneffes  might  be  kept  out  of  Court,  and 
called  in  one  by  one  ;  the  Court  told  him,  A 
Sheriff  had  nothing  to  do  to  move  Things  of 
that  Nature  :  However,  the  King's  Counfel 
were  not  afraid  of  having  their  Witneffes  fepa- 
rately  examined. 
Ihe  Bill  of  Then  the  Indictment  was  read  in  Englijb, 
bailment,  which  fet  forth,  That  Anthony  Earl  of  Shaftef 
bury,  late  of  St.  Martin's  in  the  Fields,  in  the 
County  of  Middle/ex,  did,  on  the  18  th  of  March, 
in  the  33d  Year  of  his  prelent  Majefty,  and  at 
divers  other  Days  and  Times,  at  the  Parifh  of 
St.  Mary  le  Bow,  in  the  Ward  of  Cheap,  Lon- 
don, traitoroufly  compafs  and  imagine  the  Death 
of  the  King,  and  the  Subverfion  of  the  Govern- 
ment, and  to  levy  War  againft  his  Majefty  ; 
and,  to  effect  the  fame,  did  provide  and  prepare 
feveral  armed  Men  ;  and  did  traitoroufly  meet 
and  confult  with  John  Booth,  and  others,  the 
King's  Subjects,  how  to  effect  the  fame  ;  and 
did  advife  and  perfuade  them,  to  be  aiding  and 
affifting  to  him  in  his  faid  traitorous  Purpofes  : 
And  that,  he  did,  at  the  Day  and  Place  afore  - 
faid,  traitoroufly  and  malicioufly,  affert  and  de- 
clare, That  in  a  fhort  Time  the  Parliament 
was  to  meet  at  Oxford  ;  and  he,  having  infpected 
the  Elections,  and  confidered  the  Difpofitions  of 
the  Generality  of  the  Members,  was  Satisfied  the 
Parliament  would  infift  upon  three  Matters  ; 
namely,  The  Bill  of  Exclufion  againft  the 
Duke  of  York  ;  the  abolishing  the  3  5th  of  Eliza- 
beth -,  and  the  paffing  a  New  Bill,  for  the  unit- 
ing Proteftants ;  with  divers  other  good  Bills :  To 
which  he,  the  faid  Earl,  faid,  he  was  certain 
the  King  would  refufe  his  Affent  •,  and,  therefore, 
he  expected  there  would  be  a  Divifion  between 
the  King  and  Parliament :  and,  that  many  Noble 
Lords,  and  worthy  Members  of  the  Lower  Houfe, 
did  concur  in  the  fame  Opinion  ;  and  were  refolved 
to  infift  on  paffing  thofe  Bills  :  And,  if  the  King 
refufed,  they  had  provided  a  Strength  to  compel 
the  King  to  grant  them.  And,  for  his  Part, 
he  (the  faid  Earl)  had  provided  ftout  Men  to 
be  commanded  by  Capt.  Wilkinfon  (of  whom  the 
faid  John  Booth  was  to  be  onej  :  And,  that  the 
faid  Earl  did,  at  the  Time  and  Place  aforefaid, 
'  declare,  That  the  King  was  a  Man  of  no  Faith  ; 
there  was  no  trufting  him  ;  he  deferved  to  be 
depofed,  as  well  as  Richard  II.  And,  that  he, 
the  faid  Earl,  would  never  defift,  till  he  had 
brought  this  Kingdom  of  England  to  a  Com- 
monwealth, without  a  King  :  They  would  live 
as  in  Holland  ;  and  the  King  and  all  his  Fami- 
ly fhould  be  rooted  out  :  Adding,  That  the 
King  was  falfe,  unjuft,  and  cruel  to  his  People  -, 
and  if  he  would  not  be  governed  by  his  People, 
he,  the  faid  Earl,  and  the  laid  other  falfe  Trai- 
tors, would  depofe  him. 
\An  JJfo-  The  Witneffes  being  called,  The  Clerks  of 
''iwwrf/o  be tne  Council,  and  the  Secretaries  of  State, .  firft 
fcunct  m  proved,  that  an  Affociation  was  found,  locked 
■he  Earl's  up  in  the  Earl  of  Shaftesbury's  Study,  of  the  fol- 
:,4ciy-       lowing  Tenor  (viz.) 

"  I  A.  B.  do,  in  the  Prefence  of  God,  folcmn- 
"  ly   promife,  vow,    and  proteft,  to  maintain 
No.  14. 


"  and  defend,    to   the   utmoft  of  my  Power,    i68r. 

"  with  my  Perfon  and  Eftate,  the  true  Prote-  ??Car  u 

"   ftant  Religion,  againft  Popery,    and  all  Po-  ^-^W. 

"  pifh  Superftition,    Idolatry,    or   Innovation, 

' '  and  againft  all  thofe  who   do  or  fhall  endea- 

"  vour  to  fpread  or  advance  it  within  this  King- 

"  dom.     I  will  alfo,  as  far  as  in  me  lies,  main- 

"  tainand  defend  hisMajefty's  Royal  Perfon  and 

"  Eftate  ;    as  alfo  the  Power  and  Privilege  of 

"  Parliaments  ;    the  lawful  Rights  and  Liberties 

"  of  the  Subjetl,  againft  all  Encroachments  of  Ar- 

"  bitrary  Power  whatsoever  ;    and  endeavour  en-  They  wu}, 

"  tirely  to   disband  all  fuch  mercenary  Forces  ast0^and 

"  we  have  reafon  to   believe  were   raifed  to  ad-  ^  Km&1 

"  vance  it  ;  and  are  ft  ill  kept  up  in  and  about  the    mrdi' 

"  City  of  London,  to  the  great  Amazement  and 

"  and  Terror  of  the  good  People  of  the  Land": 

By  the  next  Claufe,    they  declare,  "  They  ft  excluA 
"  will,  by  Force,  exclude  the   Duke  of  York,  the  Duke ; 
"  and  all   that  are  popifhly  affected,  from  the  °/York- 
"  Crown:  And  laftly,  they  fay,  We  do  promife 
"  and  vow,  before  God,  with  our  pint  and  parti-  They 
"  cular  Forces,  to  follow  fuch  Orders  as  we  fhall  1r£  -Zr 
"  from  Time  to  Time  receive  from  this  prefent  Par-  'pZcftTa 
"  liament,  while  it  fhall  be  fitting  (or  the  major  Majority  of 
"  Part  of  the  Members  of  both  Houfes,  fubferib-  the  Confph 
"  ing  this  Affociation,   when  it  Jball  be  prorogued™*0"' 
"  or  difjblved)  ;    and  obey  fuch  Officers  asfloallby 
"  them  be  fet  over  us,  in  the  feveral  Counties,  Ci- 
"  ties,  and  Boroughs,  until  the   next  Meeting  of 
"  this,  or  another  Parliament-,  and  then  will Jhew 
"  the  fame   Obedience  and  Submiffion  to  it,   and 
"  thofe  who  fhall  be  of  it." 

The  abovefaid  Affociation  having  been  read 
in  open  Court,  Mr.  Booth  was  called,  and  de- 
pofed, 

That  he  was  introduced  to  the  Lord  Shaftef-  Booth*! 
bury,  in  January  laft,  by  his  Friend,  Capt.  Henry  Evidence 
Wilkinfon.    The  Captain  had  been  an  old  Roy-  a["f 
alift,  and  ferved  his  Majefty,  and  his  Father,  in  shaftef- 
the  late  Wars  ;  but  miffing  the  Preferments  and  bury. 
Rewards  he  expected   from  the  King,  was  be- 
come a  Malcontent,  as  he  fthe  Witnefs)  alfo  was; 
and  they  often  difcourfed,  at  Lord  Shaftesbury's, 
of  the  proroguing  of  the  Parliament,  the  Dif- 
appointments  of  the  People,   and  their  Fears  of 
Popery,  and  Arbitrary  Power  :  And  that  they 
had  a  continual  Club  ;  and  converfed  together 
near  three  quarters  of  a  Year :  That  his  Lord- 
fhip  ufed  to  inveigh  fharply  againft  the  Times ; 
and  did  not  think  himfelf  regarded  and  prefer- 
red, as  he  ought  to  have  been  ;  and  expreffed 
his  Fears  of  Popery,  and  Arbitrary  Power. 

That,  when  the  Elections  came  on,  they  had 
a  weekly  account  of  fuch  Members  as  were  cho- 
fen,  and  confidered  their  Inclinations,  and  Dif- 
pofitions :  And  his  Lordfhip  faid,  The  Parlia- 
ment that  was  to  fit  at  Oxford,  would  infift  on 
the  fame  Things  the  other  Parliaments  had  done ; 
particularly,  they  would  never  grant  the  King 
Money,  or  affift  him,  unlefs  he  gave  the  Peo- 
ple Satisfaction  in  thofe  Things  they  infifted  on 
before,  (viz.)  The  Bill  of  Exclufion  :  The  Re- 
peal of  the  35th  of  Elizabeth  (againft  Conven- 
ticles) ;  and  paffed  a  new  Act,  to  exempt 
Diffenters  from  the  Penal  Laws. 

If  the  King  would  pafs  fuch  Acts,  and  fome 
other  wholefome  Laws  for  their  Security,  he  be- 
lieved they,  would  grant  him  Money  for  his  ne- 
ceffary  Occafions  :  But,  if  he   refufed   this,  his 
5  T  Lord- 
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i68r.     Lordfhip  believed  there  would  be  a  Breach  be 
■-j3Car.il.  tween  the  King  and  Parliament. 


That  the  Reafori  of  appointing  the  Parliament 
to  meet  at  Oxford,  was,  that  the  Court  might 
over- awe  them:  That  his  Lordfhip  and  feveral 
other  Peers,  judged  it  dangerous  to  go  to  Oxford, 
where  the  Guards,  the  Retinue  of  the  Court, 
and  the  Scholars,  who  ufually  inclined  to  the 
Crown,  might  over-awe  them-,  and  therefore  they 
thought  it  was  fit  they  (the  Parliament)  mould  have 
Guards  fent  down  thither  •,  and  accordingly, 
his  Lordfhip  had  eftablifhed  about  fifty  Men, 
Perfons  of  Quality,  that  he  believed  would  have 
Men  along  with  them  :  That  he  had  entrufted 
Captain  Wilkinfon  with  the  Command  of  thefe 
Men,  and  they  were  to  be  at  'Oxford  at  a  certain 
Time',  and,  if  there  happened  to  be  a  Breach  be- 
tween the  King  and  Parliament,  or  any  Vio- 
lence offered  to  the  Members,  thefe  Men,  and 
others  that  were  provided  by  other  Lords,  were 
to  repel  Force  by  Force,  and  purge  the  Guards 
of  all  the  Papifts  and  Tories :  They  werelikewife 
purge  the  King's  Council ;  and  particularly  to 
remove  the  Earl  of 'Wore -eft er,  the  Lords  Claren- 
don, Halifax,  and  Fever/ham,  and  Mr.  Hyde,  as 
dangerous  Perfons,  who  were  fuppofed  to  advife 
the  King  againft  what  the  Parliament  urged  him  to : 
And  it  was  refolved  to  bring  the  King  to  London, 
and  have  Things  fo  eftablifhed,  as  might  pre- 
ferve  them  from  Popery  and  Arbitrary  Power. 

That  after  thefe  Debates,  Captain  Wilkinfon 
defired  the  Deponent  to  be  one  under  his  Com- 
mand, and  to  provide  himfelf,  and  his  Man, 
with  Horfe  and  Arms,  which  the  Deponent 
did  in  March  laft,  before  the  Parliament  met  at 
Oxford :  That  enquiring  at  London  afterwards,  how 
Things  went  on  at  Oxford,  they  found  it  to  be  as 
Lord  Shaftesbury  had  foretold-  but  did  not  imagine, 
they  would  have  been  fo  foon  diflblved :  That  on 
the  Thurfday  before  the  Parliament  was  diflblved, 
Captain  Wilkinfon  told  the  Deponent,  he  expected 
a  Summons  that  very  Week,  to  go  to  Oxford, 
with  thofe  Men  that  were  lifted  under  him : 
But  News  coming  to  Town  on  Saturday,  of  the 
Diflblution  of  the  Parliament,  nothing  was  done. 
The  King's  Counfel  demanding,  If  he  had 
any  Difcourfe  with  Lord  Shaftesbury,  after 
Captain  Wilkinfon  fpoke  to  him  -,  Mr.  Booth  an- 
fwered,  That  the  firft  Motion  for  fifty  Men  to 
be. Lord  Shaftesbury's  Guard,  came  from  Cap- 
tain Wilkinfon  -,  but  afterwards,  he  heard  the 
Lord  Shaftesbury  difcourfe  of  it  himfelf,  at  his 
own  Houfe. 

Turbervile  depofed,  He  heard  Lord  Shaftesbu- 

Turber  -  r^  fay5  There  was  little  Good  to  be  had   of  the 

vile'*  Evi-  j£ing,  while  his  Guards  were  about  him  :  That  if 

ience'        it  was  not  for  them,  they  would  foon  go   down 

to  White-Hall,    and    obtain  what  Terms  they 

law  fit. 

Smith  depofed,  He   had  been  often  at  Lord 
Smith**     Shaftesbury's,  and  frequently  heard   him   fpeak 
Evidence.    }rreverentiy  0f  tne   King ;    faying,  He  was  a 
weak,  inconftant  Man,  and  led  by  the  Nofe,  as 
his  Father  was,  by  a'  Popifh  Queen  :  That  his 
•    Lordfhip  once  fent  Captain  Manley  for  the  De- 
ponent, and  the  Captain  found  him  at  Mr.  Be- 
thel's Club,  at  the    Queen's- Arms   in  Newgale- 
Street  ;  and  that  he,  (the  Deponent)  immediate- 
ly attended  my  Lord,  who  defired  him  to  ma- 
nage the  Irijh  Witnefles,  and  perfuade  them  not  to 
go  near  that  Rogue  Fitzgerald*  who  was  main- 


tained by  the  King  ;  and  that  hewentaccordingly  i^Sr.  . 
to  thofe  Witneffes,  whopromifed  they  would  3  3G31'-U- 
not  go  near  Fitzgerald.  \y^r^J 

That  a  little  before  the  Parliament  met  at 
Oxford,  he  heard  Lord  Shaftesbury  fay,  They 
were  more  refolute  than  ever ;  for  they  faw 
plainly,  the  King  aimed  at  bringing  in  Popery ; 
and  they  had  this  Advantage,  if  he  offered 
them  any  Violence,  fas  they  expected  he  / 
would,  )  that  they  had  the  Nation  for 
them  :  They  might  lawfully  oppofe  him,  and  he 
would  meet  with  a  very  ftrong  Oppofition  ;  for 
all  that  came  out  of  the  Country,  would  be  well 
horfed,  and  armed  -,  and  that,  old  as  he  was,  he 
would  oppofe  it  to  hi%Power  :  That  the  Depo- 
nent obferving,  this  would  engage  the  Nation  in 
another  Civil  War  -,  and  that  they  fhould  either 
make  an  End  of  Monarchy,  or  enflave  the  Na- 
tion to  Popery  for  ever  -,  his  Lordfhip  anfwered, 
No  Doubt  of  one ;  but  they  were  fure  the  Na- 
tion was  on  their  Side:  Adding,  That  the  Depo- 
nent knew  how  the  City  were  -,  and  wherever 
they  ftruck,  he  were  fure  the  Nation  would. 
Some  other  Witnefles  depofed,  They  had 
heard  Lord  Shaftesbury  fpeak  fcandaloufly  of  the 
King  :  That  he  took  the  fame  Courfes,  which 
brought  his  Father's  Head  to  the  Block  ;  and 
they  would  bring  his  thither  :  That  he  defend- 
ed to  be  depofed,  as  much  as  ever  King  Richard 
II.  did,  &c.  Thefe  laft  Witnefles  were  Irifh- 
men,  who  depofed,  they  had  been  a  great  while 
maintained  and  fupported  by  the  Lord  Shaftes- 
bury, (who  would  have  made  them  Witnefles  of 
the  Popifh  Plot,  and  Godfrey's  Murder. ) 

The  Evidence  for  the  King  being  concluded,  Queflhni 
the   Grand    Jury   withdrew,   to  confider   what/"" bthe 
Queftions  they  fhould  ask  the  Witnefles  :  And  G™f  fp 
being  returned,  demanded,  on  what  Statute  the  {he  Court 
Indictment  was  founded  -,  and  were  told,  that  it  and  the 
was  founded  both  on  the  25  Edw.  III.  and  the  Jfitnejfex- 
Thirteenth  of  his  prefent  Majefty ;  and  upon  all 
other    Statutes  that  made  it  High-Treafon  to 
confpire    againft   the   King  ;  for   it  concluded 
contra  formam   Statu?,  which  might  be  under- 
ftood,  Statu ti,  or  Statutorum. 

Then  the  Jury  demanded,  If  the  Witnefles 
were  indicted ;  but  were  told,  the  Proofs  con- 
cerning the  Credibility  of  the  Witnefles,  were 
not  properly  before  them  :  That  was  to  be 
confidered  by  the  Petty  Jury,  at  the  Trial ;  where 
the  King  might  be  heard,  to  defend  the  Credit 
of  his  Witneffes,  if  any  thing  was  objected  a- 
gainft  them  :  They  were  only  to  confider,  whe- 
ther there  was  treafonable  Matter  attefted  by  two 
Witnefles,  who,  prima  facie,  were  to  be  deem- 
ed credible  ;  unlefs  they,  of  their  own  Know- 
ledge, knew  the  contrary. 

The  Jury  afterwards  endeavoured  to  confound 
the  Witneffes,  by  putting  feveral  captious  Quef- 
tions to  them  -,  but  they  flood  to  their  Teftimo- 
ny,  and  anfwered  very  clearly  and  pertinently  : 
Whereupon  they  were  fo  infulted  andabufed  by 
the  factious  Mob,  that  they  were  feveral  Times 
forced  to  defire  the  Protection  of  the  Court  -, 
and  the  Chief  Juftice  let  Sheriff  Pilkington  know, 
that  if  they  received  any  Hurt,  he  fhould  be  an- 
fwerable  for  it ;  but  he  did  not  feem  very  ready 
to  afford  them  any  Affiftance. 

At  length  Papillon,  and  the  reft  of  the  Mal- 
contents upon  the  Grand  Jury,  having  brow- 
beaten and  baited  the  King's  Witnefles,  as  long 

as 
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i<5Si.    as  they  faw  fit;  the   Lord  Chief  Juftice  North 

jjCar.  II.  toj j  xh&m,  They  had   beft  go  and  confider   of 

^"^^^  their  Evidence,    Whether  it  was  fitting  for  the 

■     King  to  call  the  Lord  Shaftesbury  to  Account 

-  for  Treafon?  Obferving,  that  one  of  the   Ends 

of  therAiTociation,  found  in  his  Study,    was,  to 

deftroy  the  mercenary  Forces  about  London  and 

Weftminfter,  and   to  put  the  Government   into 

the   Hands  of  a  Majority  of  the  Members   of 

Parliament,  without  the  King :  Nor  was  this  to 

be  done  by  Act  of  Parliament,    according  to 

the  Tenor  of  that  Paper. 

The  Jury  withdrawing,  returned  fome  time 
■  afterwards  into  Court,  with  an  Ignoramus  ;  at 
which  the  factious  Mob  hollowed  and  fhouted, 
as  if  they  had  gained  a  notable  Victory.  The 
fame  Night,  Bonfires  were  made  in  the  City,  and 
•the  Air  rung  with  the  Cries  of,  A  Monmouth, 
A  Shaftesbury,    A  Buckingham. 

The  Sheriffs,  being  of  Lord  Shaftesbury's  Fac- 
tion, had  taken  care  to  have  a  Grand  Jury  of 
their  own  Party ;  Men,  they  were  morally  fure, 
would  fcreen  and  favour  the  Earl,  if  they  were 
not  Accomplices  in  his  Treafons. 

The  Chief  Juftice  feems  to  have  forgot  him- 
felf,  when  he  lays,  a  Confpiracy  to  levy  War, 
or  to  imprifbn  the  King,  and  put  Reftraints 
upon  him,  were  not.  Treafon,  before  13. 
Car.  II ;  for  the  Reader  will  obferve,  that 
at  feveral  Trials  in  this  Work,  the  Judges 
have  been  of  Opinion,  That  a  Confultation  or  a 
Confpiracy  to  levy  War,  or  put  any  Reftraint 
upon  the  King,  are,  either  of  them,  an  Overt- 
Adt  of  comparing  and  imagining  the  King's 
Death,  by  25  Edw.  III. 

The  true  Reafon  why  the  Grand  Jury  would  have 
examined  the  Witneffes  privately,  it  is  evident, 
was,  to  cover  their  own  '  Difaffection  ;  and  that 
the  World  might  not  fee  what  Grounds  there 
were  for  charging  the  Earl  and  his  Faction  with 
High-Treafon :  The  AfTociation  found  in  his 
Study,  in  which  the  Party  agree  to  feize  on  the 
King's  Guards  ;  to  transfer  their  Allegiance  to  0- 
thers,  and  compel  the  King  to  'model  both 
Church  and  State,  as  the  Faction  lhould  direct, 
was  certainly  Foundation  fufficient  for  them  to 
have  found  the  Indictment,  and  put  the  Earl  up- 
on his  Trial,  had  the  Jury  themfelves  been  en- 
tirely innocent  ;  but  what  could  be  expected 
from  Men  that  were  involved  in  the  fame 
Crimes  ? 

Booth''?,  Evidence,  who  had  been  a  Malcon- 
tent, and  engaged  in  the  Confpiracy,  to  feize 
and  put  a  Force  upon  the  King,  was  unanfwer- 
able  ;  and  fhews,  that  the  Defigns  of  the  Party 
were  conformable  to  what  had  been  vowed  in 
the  AfTociation  found  in  the  Earl's  Study.  And 
we  find  there  were  five  or  fix  Witneffes  more, 
which  charge  him  home  with  levying  Forces, 
and  appointing  them  to  rendezvous  at  Oxford  ; 
and  of  his  threatning  to  depofe  his  Majefty,  if 
he  refufed  to  be  governed  by  them,  which  was 
Treafon,  by  the  Thirteenth  of  this,  King,  if  it 
was  not  by  the  Statute  of  25  Edw.  Ill :  And 
all  this  Evidence  is  a  ftrong  Confirmation  of 
Colledge's  Guilt,  who  was  convicted  and  execut- 
ed for  the  fame  Treafons. 

As  to  that  Objection,  that  fome  of  the  Wit- 
neffes were  of  thtlrifh  Nation,  it  may  be  anfwered, 
that  feveral  of  tham  were  not :    And  molt  of  the 
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Witneffes,  even  thofe  of  Ireland,  were  fuch  as  the  1  <5Si. 
Lord  ShafteMry  himfejf  had  picked  up,  fubfift-  }&*?£*; 
ed  and  maintained,  to  make  them  Evidence  a-  ' 
gainft  other  Men,  of  their  being  concerned  in 
the  Popifh  Plot  and  Godfrey's  Murder  ;  in 
which  Service,  their  being  of  the  Irijh  Nation 
was  no  Objection  to  their  Credit  •,  and  if  the 
Party  did  really  think  they  ought  not  to  be 
credited,  they  can  never  excufe  their  putting  to 
Death  Dr.  Plunket,  and  feweral  more  upon  the 
like  Evidence  :  But  further,  as.  thefe  Men  were 
Dependants  and  Agents  of  Lord  Shaftesbury, 
no  Wonder  they  fhould  have  heard  him  talk  freely 
of  the  King  and  Government :  ITemiift  ufe  fome 
Freedoms  with  them,  in  order  to  debauch 
them  from  their  Allegiance,  and  form  them  for 
the  feditious  and  traitorous  Purpofes  he  defign- 
ed  them.  And,  would  any  Grand  Jury  at  this 
Day,  refufe  to  find  a  Bill,  where  Treafon  was 
positively  fworn  by  feven  or  eight  Men,  En- 
glijh  as  well  as  Irijh,  beoiufe  fome  of  the  Wit- 
neffes were  of  the  Irifh  Nation  ?  Is  Truth  con- 
fined to  any  one  Nation  or  Set  of  People  ?  Or 
could  the  Faction  lay  a  better  Claim  to  our  Be- 
lief, than  the  Irijh  ?  If  the  Saints  had  any  Rea- 
fon to  reject  the  Teftimony  of  thofe  Gentlemen  , 
it  mult  be,  becaufe  they  knew  they  had  fuborned 
them  to  fwearfalflyagainft  other  Men  they  knew 
to  be  innocent ;  at  leaf!;,  much  more  innocent 
than  they  knew  their  Friend  the  Earl  to  be. 
And,  as  the  Court  rightly  infilled,  if  the  Evi- 
dence had  not  been  fufficient  to  have  induced  his 
Peers  to  have  convicted  him  upon  Trial,  it 
was  however  abundantly  fufficient  to  put  him 
upon  his  Trial,  and  fee  what  he  could  fay  in  his 
Defence :  And  indeed  we  find,  his  Lordfhip,  af- 
ter his  Friends  the  Whig  Sherriffs,  were  out  of  Of- 
fice, and  he  could  not  expect  another  packed 
Grand  Jury,  durft  not  abide  a  frefh  Enquiry 
into  his  Conduct;  but.  fled  to  Holland,  from 
the  Hand  of  Juftice. 

Nor  were  the  City,  or  the  Nation  in  general, 
even  at  that  Time,  entirely  fatisfied  of  the 
Earl's  Innocence,  notwithftanding  this  Grand 
Jury  had  returned  an  Ignoramus  ;  for,  it  appears, 
that  Addreffes  immediately  came  from  all  Parts, 
expreffing  their  Deteftation  of  this  AfTociation  ; 
andpromifing  to  ftand  by  his  Majefty,  ^  with 
their  Lives  and  Fortunes,  againft  thefe  Ene- 
mies of  Monarchy  and  the  Conftitution. 

The  Juftices  of  Peace  for  Middlefex  particular- 
ly take  Notice,  That  hisMajefty's  Enemies  were  " 
neither  fo  numerous,  or  fo  formidable,  as  they  were 
by  fome  pretended  to  be  ;  and  defired  his  Majefty, 
fince  he  had  now  no  Caufe  to  fear  them,  he  would 
never  be    prevailed   on  to  truft  them  again. 

In  the  Addrefs  from  the  Lawyers  of  the  Tem- 
ple, they  fay,  They  thought  themfelves  obliged 
by  their  Profefnon,  to  declare  their  Senfe  of  that 
execrable  Paper  (found  in  Lord  Shaftesbury's 
Study,)  purporting  a  traitorous  AfTociation : 
That  it  was  their  Opinion,  it  contained  grofs 
and  apparent  Treafons,  more  manifeftly  tending 
to  the  Ruin  of  his  Majefty 's  Dominions,  than 
the  old  hypocritical  Solemn  League  and 
Covenant. 

The  City  of  Briftol,  in  their  Addrefs,  declare 
their  Abhorrence  of  all  Covenants  and  Affociations 
whatever,  without  his  Majefty's  Approbation  ; 
efpecially   that  Treafonable  one    found  in   the 

Earl 
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i<5Si.    Earl  of   Shaftesbury1?,  Clofet :  Wherein  The  fe- 

$lc*r-*'- curing  the  Proteftant  Religion,  and  the  Defence  of 

^^"^  the  King,  -jo as  the  Pretence  ;  but  the  Subverfion  of 

the  Eftablifhed  Religion,  and  the  final  DeftrvMion  of 

his  Majefty,  and  his   lawful  Succeffors,    was   the 

real  Defign. 

I  mall  conclude  my  Remarks  on  this  Proceed- 
ing,  with  obferving,  That  the  Whigs  of  thofe 


Days  thought  the  King's  Guards  alone,  though     1681. 
not  near  fo  numerous  as  they  were  in  fucceeding  ?3^arI^ 
Reigns,  an  unlawful  Force,  and  deftructive  to  C^"W* 
the  Conilitution  •,  as  appears  by   the  abovefaid 
Affociation,  and  their  repeated  Confpiracies   a- 
bout  that  Time,  to  difband  and  break  them,  in 
Defiance  of  their  Sovereign. 


5Car!ii. The  Trial  of  Archibald  Earl  of  Argyle,  for  High- 
Treafon,  at  Edinburgh,  the  12  th  of  December,  1681. 
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Teft  having  been  eftablifhed  in  Scotland, 
to  be  taken  by  all  Perfons  on  their  Ad- 
miflion  to  any  Office  or  Place  in  the  Govern- 
ment, the  Earl  of  Argyle  took  it  as  a  Privy- 
Councillor,  the  third  of  November,  having  firil 
WsExpla*  declared  his  Senfe,  and  given  this  Explanation 
T?/f  oil^(viz-)  "  That  he  had  confidered  the  Teft, 
*  e  v  '  «'  and  was  very  defirous  to  give  Obedience  as 
"  far  as  he  could.  He  was  confident  the  Par- 
"  liament  never  intended  to  impofe  contradic- 
*'  tory  Oaths  •,  therefore  he  thought,  no  Man 
"  could  explain  it,  but  for  himfelf;  and  ac- 
<e  cordingly  he  took  it,  as  far  as  it  was 
"  confiftent  with  itfelf,  and  the  Proteftant  Re- 
u.  ligion  :  But  he  meant  not  to  bind  up  himfelf 
<«  in  his  Station,  and  in  a  lawful  Way  to  wifh 
«'  and  endeavour  any  Alteration,  he  thought  to 
«'  the  Advantage  of  Church  and  State,  or  re- 
*'  pugnant  to  the  Proteftant  Religion,  or  his 
«'  Loyalty.  And  this  I  underftand  as  a  Part  of 
«  my  Oath. 

The  Earl  coming  the  next  Day,  to  take  the 
Teft  again,  as  one  of  the  Commiflioners  of  the 
Treafury,  produced  a  Paper  ;  containing  the 
Explanation,  with  which  he  had  taken  the  Teft 
the  Day  before  ;  and  refufing  to  take  it  limply, 
without  that  Explanation,  he  was  committed  to 
the  Caftle  of  Edinburgh,  and  ordered  to  be  pro- 
fecuted,  as  the  Author  of  that  Paper,  by  his 
^"  Majefty's  Advocate:  And  an   Indictment  was 

CJZfhtm  preferred  againft  him ;  fetting  forth,  That  not- 
withftanding  his  Majefty  had  beftowed  on  the  faid 
Earl  a  vaft  Eftate,  which  was  forfeited  to  his  Ma- 
jefty by  the  Earl's  Father  ;  and  alfo  had  pardon- 
ed and  remitted  to  the  prefent  Earl,  the  Crimes 
ofLeafing-making,  and  mifconftruing  his  Ma- 
jefty's and  the  Parliament's  Proceedings,  for 
"which  he  had  been  condemned  to  die  ;  raifed 
him  to  the  Dignity  of  an  Earl,  &c.  yet  he  had 
not  only  refufed  to  take  the  Teft  in  the  genuine 
Senfe,  but  had  declared  againft  and  defamed 
the  Act  that  required  the  taking  of  it ;  and  to 
corrupt  others,  had  drawn  up  his  Senfe  of  it  in 
a  Libel,  and  difperfed  Copies  thereof,  in  order 
to  make  ill  Imprefiions  on  the  People :  That  by 
his  declaring  in  that  Libel,  He  had  confider- 
ed the  Teft,  and  was  defirous  to  give  Obedience,  as 
far  as  he  could;  he  infinuated,  he  was  not  able  to 
give  full  Obedience :  By  his  faying,  He  was  confi- 
dent, the  Parliament  never  intended  to  impofe  con- 
tradictory Oaths,  he  would  induce  the  People  to 
believe  the  Parliament  had  been  lo  impious  and 


ridiculous  as  to  impofe  contradictory  Oaths : 
That  by  affirming,  Every  Man  muft  explain  it 
for  himfelf,  and  take  it  in  his  own  Senfe,  all 
Oaths  and  Laws  were  rendered  ufelefs.  And  by 
his  faying,  He  took  the  Teft  fofar  only,  as  it  was 
confiftent  with  itfelf,  and  the  Proteftant  Religion , 
he  malicioufly  intimated  to  the  People,  That 
the  Oath  was  inconfiftent  with  itfelf,  and  the 
Proteftant  Religion  •,  thereby  mifreprefentino- 
his  Majefty  and  the  Parliament,  in  the  higheft 
Degree  :  And  by  declaring,  That  he  did  not 
mean^  by  taking  the  faid  Teft,  to  bind  up  himfelf 
from  wifhing  and  endeavouring  any  Alteration  in  a 
lawful  Way,  that  he  Jhould  think  fit,  for  advancing 
of  Church  and  State,  he  did,  by  his  Example, 
invite  others  to  think  themfelves  loofed  from  that 
Obligation,  and  teach  them  to  make  any  Alter- 
ation, either  in  Church  or  State,  as  they  ihould 
think  fit.  And,  that  by  his  Conclulion,  (viz.) 
This  I  underftand  as  a  Part  of  my  Oath  ;  he  in- 
vaded the  Royal  Legiflative  Power,  making  an 
Act  of  Parliament  to  himfelf ;  for  he  who  could 
make  any  Part,  might  make  the  Whole. 

The  Earl  being  brought  to  his  Trial,  before 
the  Earl  of  Queensberry,  Lord  Juftice-Genera], 
and  the  Lords  Nairn,  Collingtoun,  Forret,  New- 
toun,  zxAKirkhoufe,  Lords  of  the  Jufticiary,  on 
the  1 2  th  eft  December,  Sir  George  Lockhart,  his  Ad- 
vocate, entered  upon  his  Defence,  and  faid,  The  fju  De. 
Words  laid  in  the  Indictment,  being  offered  be-  fence  by 
fore  a  publick  Judicature,  only  to  explain  the  Couvfel. . 
Earl's  Meaning,  could  not  be  interpreted  a  Lea- 
fing-making  with  any  feditious  Intent ;  or  in- 
fer any  Crime,  although  he  was  miftaken  in 
his  Opinion  concerning  the  Acl:  of  Parliament  -, 
whether  his  Scruples  were  juft,  or  groundlefs, 
they  caft  no  Reflecliion  on  the  Acl;  of  Parlia- 
ment: That,  in  the  Explication,  he  did  no  where 
directly  charge  the  Oath  and  Teft  with  Incon- 
fiftency  and  Contradiction  ;  this  was  made  out 
only  by  Implication  and  Inference,  and  violent^ 
ly  wrefting  his  Words  :  That  his  aiferting,  The 
Parliament  never  intended  to  impofe  contradiclory 
Oaths,  was  an  high  Vindication  of  the  Honour 
and  Juftice  of  the  Parliament :  And  thefe  Words, 
He  was  ready  to  give  Obedience  as  far  as  he  could, 
did  not  import,  the  Parliament  had  impofed  art 
unlawful  Oath  ;  but  only  fhewed  the  Earl's 
Doubtfulnefs  and  Scrupulofity  in  the  Matter. 
As  to  thofe  Words,  7  think  Nobody  can  ex- 
plain it  but  for  himfelf  \  they  irnported  no  more 
than,    that  every  Man  ought* to  take  it  in  that 

Senfe, 
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16S1.     Senfe  he  apprehended  to  be  the  genuine  Senfe 
35Car.II.  0f  t[ie  Parliament  :   And,   as  to  his  faying,  He 
y~v~^J  takes  it,  as  far  as  it  is  confiftent  with  it/elf,  and  the 
P  rot  eft  ant  Religion,  he  neither  intended   or  ex- 
prefled  more  than,  that  he  took  it  as  a  true  Pro- 
teftant.    As  to  that  Expreffion,  He  does  not  bind 
up  him/elfin  a  lawful  Way,  to  endeavour  any  Al- 
teration he  thinks  for  the  Advantage  of  Church  or 
State,  he  thought  it  could  never  be  inferred  from  the 
Oath,  but  that  Perfons  might,  notwithftanding, 
concur  in  their  Stations,  in  a  lawful  Way,  in  any 
Law,  to  the  Advantage  of  Church  and  State ;  and, 
it  would  be  contrary  to  his  Allegiance,  to  take  the 
Oath  upon  other  Terms.     And  laftly,  by  thefe 
Words,  this  I  underftand  as  a  Part  of  my  Oath  ; 
he  could   not   be  faid    to  affume  a  Legiflative 
Power  :  His  plain  Meaning  was,  that  his  Senfe  I 
and  Explication  was  a  Part  of  his  Oath,  not  of 
the  Law  which  impofed  the  Oath :   And,  up- 
on the  whole,    infers,   That  the  faid  Explica- 
tion cannot  import  all,  or  any  of  the  Crimes  li- 
belled. 
the  Kings     His  Majefty's  Advocate,  in  Anfwer  to   this 
Advocates  Plea,  faid,  That  to  fecure  the  Government  a- 
Mwer     gainft  the  Rebellious  Principles  of  the  laft  Age, 
and  the   unjuft  Pretext  of  this  ;  and  to  fecure 
the  Proteftant   Religion,  and  the  Crown,    the 
King  had  called  a  Paliament,  wherein  this  excel- 
lent Tell  was  made,  as  a  Security  againftthe  old 
juggling  Principles  of  the  Covenant  •,  where- 
in they   ftill  fwore  to  ferve  the  King   in  their 
own  Way.     But  the  Earl,  by  his  Paper,   had 
difcovered  a  Way  to  evade  the  Teft,  fo  as  no 
Man  mould  be  bound  by   it  :  For,  if  a  Man 
fhould  fwear  to  obey  only  as  far.   as  he   coukl, 
and  as  far  as  he  conceived  it  confiftent  with  the 
Proteftant  Religion,    and  with  itfelf,    and  re- 
ferved  to  himfelf  a  Power  of  making  any  Al- 
teration he  fhould  think  confiftent  with  his  Loy- 
alty,   what  Man  could  be   bound  ?   The   Go- 
vernment mull  be  as  infecure  as  before  the  Aft 
was  made :    The  Taker  was  no  farther  obliged 
than   he  pleafed  ;  but  every   Man's  Confcience 
(which  in  this  Age  included  Humour  and  In- 
tereft)   muft  be  the  Rule  of  the  Taker's  Obe- 
dience. 

It  was  the  Opinion  of  all  Lawyers,  and  Di- 
vines, That  every  Oath  was  to  be  taken  accord- 
ing to  the  Intention  of  him  to  whom  it  was 
made  ;  nor  was  there  any  Danger  to  a  tender 
Confcience,  in  this  Cafe,  fince  there  was  no 
Force  put  upon  the  Earl :  He  took  it  to  qualify 
him  for  a  Place  ;  and  might  have  abftained. 

That  the  Earl  was  plainly  guilty  of  contra- ' 
vening  the  Aft  of  the  10th  of  James  VI.  which 
prohibited  the  writing  of  any  Thing  whereby 
his  Majefty's  Government  might  be  reproached, 
or  his  Proceedings  mifconftrued,  fo  as  to  create 
a  Diflike  between  the  King  and  his  People.  For, 
by  faying,  He  took  the  Oath  only,  as  far  as  it 
was  confiftent  with  itfelf  and  the  Proteftant  Re- 
ligion ;  it  muft  neceffarily  be  concluded,  that  in 
feveral  Inftances,  it  was  inconfiftent  with  itfelf, 
and  the  Proteftant  Religion  •,  and  nothing  could 
be  a  greater  Reproach  to  the  Parliament,  or  a 
greater  Ground  of  Miflike  among  the  People  : 
And,  whereas,  it  was  faid,  thefe  were  only  In- 
ferences ;  it  was  anfwered,  There  were  fome 
Offences,  which  the  Law  could  only  forbid  in 
general  ;  and  there  were  many  Inferences  as 
No.  14. 


ftrong     and   natural,     and    which    reproached     i<5Sr. 
more  effeftually  than  the  plaineft  Defamations  3  5CarIL 
in   the   World.      Direft    Reproaches  had  not  Ky^r^> 
wounded  the  King   fo  deep,  as  the  many  fedi- 
tious  Infinuations  of  this  Age  and  the  laft. 

From  the  Earl's  Paper,  it  muft  be  inferred, 
That  the  Parliament  had  made  a  very  ridiculous 
Oath,  inconfiftent  with  itfelf,  and  the  Prote- 
ftant Religion  :  That  was  the  natural  Tendency 
of  the  Words  ;  they  would  admit  of  no  other 
Senfe.  And  fhould  a  Man  be  permitted,  under 
Pretence  of  exonerating  his  Confcience,  to  de- 
fame the  Government  ?  Had  they  not  feen  the 
King  moft  defamed  by  Covenants,  entered  in- 
to on  Pretence  to  make  him  a  great  and 
glorious  King?  by  Remonftrances,  on  Pre- 
tence ofprefervingthe  Proteftant  Religion,  and 
his  facred  Perfon  ?  Thofe  of  the  laft  Age  de- 
clared, They  thought  themfelves  bound  in  Duty  to 
obey  the  King,  as  far  as  that  could  confift  with  their 
Regard  for  the  Proteftant  Religion,  and  their 
Laws  and  Liberties  :  Which  rendered  all  the  reft 
ineffectual. 

And,  as  it  was  Treafon  to  endeavour  any 
Alteration  of  the  Government,  either  in  Church 
or  State,  by  a  private  Perfon  ;  This  the  Earl 
wasjuftly  charged  with :  For  he  did  not  fay,  fuch 
Alterations  as  the  King  fhould  think  fit ;  or 
were  confiftent  with  the  Laws  and  Statutes  of 
the  Realm  ;  but,  fuch  as  he  fhould  conceive  to  be 
lawful :  So  that  he  was  the  fole  Judge,  and  his 
Loyalty  to  be  the  Standard.  Nor  did  the  Co- 
venanters of  the  laft  Age,  or  the  Rebels  ex- 
ecuted in  this,  deny  they  ought  to  obey  the 
King  :  But  they  infilled,  they  ought  to  obey 
him  no  farther,  than  as  his  Commands  were 
confiftent  with  the  Laws  of  God  and  Nature, 
and  with  the  Covenant  :  And,  when  they 
were  afked,  Who  fhould  be  Judge  of  this  ?  They 
ftill  made  themfelves  the  Judges  ;  and  there  lay 
the  Treafon.  They  feemed  to  tread  in  the  Steps 
of  their  rebellious  Progenitors ;  whole  great 
Error  was,  that  they  thought  themfelves,  and 
not  the  King,  Judges-of  what  Reformation  was 
wanting,  in  Church  a,nd  State. 

Sir  John  Dairy  mple,  another  of  the  Earl's  Ad-  Reply  of 
vocates,  replied,  Where  a  Man  was  bound  to  &e  Earl's 
take  an  Oath,  if  he  gave  in  an  Explication  ofCottriIeI- 
the  Senfe  which  he  in  his  private  Judgment  ap- 
prehended to  be  the  genuine  Mpaning  ;  if  his 
private  Senfe  did  not  agree  with  the  Legifla- 
tor's  Senfe,  then  he  that  had  Power  to  admi- 
nifter  the  Oath,  ought  to  rejeft  him,  as  not  ful- 
filling the  Intent  of  the  Law  :  But  the  Party 
could  incur  no  other  Penalty,  than  what  was  im- 
pofed on  the  Refufer  ;  which,  in  this  Cafe,  was 
no  more  than  the  Lofs  of  his  Office.  It  was  ad- 
mitted, that  the  afiuming  a  Power  to  make 
Laws,  was  treafonable  ;  but  though  the  Earl 
declared  his  Explanation  to  be  Part  of  his  Oath, 
he  never  meant  to  impole  it  as  Part  of  the 
Law. 

As  to  thofe  Words,  /  do  not  mean  to  bind  up 
myfelf  in  my  Station,  and  in  a  lawful  way  to  wifh 
and  endeavour  any  Alteration,  &c.  This  Claufe 
was  fo  far  from  being  treafonable,  that  every 
good  Subjeft  ought  to  fay  as  much.  The 
Words,  lawful  Way,  fhewed,  that  by  Altera- 
tions could  not  be  underftood  treafonable  Alte- 
rations ;  but  fuch  Alterations  as  the  Frailty  of 
5U  hu- 
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i«8i.  human  Affairs  and  Conftitutions,  and  the  Vi- 
33Car.  II.  cjflitude  of  Things  conftantly  require  in  the  molt 
t/VN;  complete  Forms  of  Government. 

It  was  a  rational  Profpect  •,  for,  if  every 
Thing  were  done,  at  prefent,  that  could  be  done 
for  the  Security  of  Religion,  or  Government, 
there  might. occur  Cafes  hereafter  that  might  re- 
quire new  Pvemedies,  and  Alterations. 

And  what  Affront  was  it  to  the  Govern- 
ment, that  the  Parliament  had  inrpofed  an  Oath 
which  the  Earl  was  not  able  to  take  fimply  ? 
He  had  not  written  or  fpoken  againft  it  ;  but 
only  was  not  able  to  difcern  the  Grounds  on 
which  it  might  be  fimply  taken-,  which  ra- 
ther implied  want  of  Senfe,  than  any  Grime  : 
As  to  the  kit  Words,  So  far  as  it  is  confiftent 
&c.  he  meant  no  more,  than  that  the  Parlia- 
ment did  not  defign  to  impofe  Contradictions  •, 
and  therefore  faid,  I  take  the  Teft  as  confiftent : 
And  it  muff  be  confiftent,  if  the  Parliament  did 
not  impofe  Contradictions  j  as  certainly  they  did 

not. 
king's  Ad-  The  King's  Advocate  replying  again  upon 
vocatere-  ^g  Earl's  Counfel,  faid,  He  was  not  to  be  pu- 
jem'  nifhed  for  refilling,  but  for  defaming  the  Oath : 
If  he  had  fimply  refufed  it,  the  Government  had 
been  in  no  Hazard  :  But  he  would  retain  his  Pla- 
ces, and  take  the  Teft  in  fuch  Words  as  gave 
the  Government  no  Security  :  It  was  his  de- 
faming the  Law,  as  ridiculous  and  inconfiftent 
with  the  Proteftant  Religion,  and  creating  Mif- 
underftandings  between  the  King  and  his  People, 
that  put  the  Earl  in  a  worfe  Condition  than  he 
that  fimply  refufed.  Had  the  Earl  only  re- 
ferved  a  Power  of  propofing  to  his  Majefty  any 
Alterations,  or  of  concurring  with  his  Majefty  in 
any  Alterations,  he  might  have  done  this  very 
innocently  ;  but  giving  himfelf  that  general  Li- 
berty, of  wifhing  and  endeavouring  any  Alteration 
hefhould  think  fit,  was  the  Crime  :  Nor,  would 
the  Word  lawful  make  the  Matter  better  ;  for 
the  greateft  Rebel  in  Scotland  would  bind  him- 
felf to  a  lawful  Obedience,  provided  he  might 
he  judge  of  the  Lawfulnefs.  The  Covenant  lt- 
felf  had  not  only  the  Words  above -cited  J  but 
they  called  the  World  to  be  the  Witneffes  of  their 
Loyalty  and  Sincerity. 

As  to  rifing  in  Arms,  or  oppofing  a  lawful 
Succeffor,  not  a  Covenanter  in  Scotland  but 
would  fay,  He  would  not  do  either,  but  in  a 
lawful  Way  ;  and  in  his  Station ;  and  as  it  was 
confiftent  with  his  Loyalty  :  But  when  they  came 
to  explain  this,  they  would  only  do  it  as  they 
thought  fit :  They  would  be  Judges  themfelves ; 
declaring,  that  defenfive  Arms  were  lawful ;  and, 
that  no  Prince  ought  to  fucceed  to  the  Throne, 
unlefs  he  fubfcribed  the  Covenant. 

And  whereas  it  was  faid,  the  Earl  did  not 
defign  to  add  to  the  Law,  but  to  his  Oath  only, 
he  anfwered,  Since  the  Oath  was  Part  of  the 
Law,  adding  to  the  Oath  was  adding  to  the 

Law. 
t*  r  The  Court  fuftaining  the  Libel,  or  Indict- 

axreeZl  ment,  as  to  the  Treafon,  the  Jury  were  fworn, 
FaB  to  he  confifting  of  the  Marquis  of  Montrofe,  (Fore- 
tfreafon.  man)  the  Earls  of  Middleton,  Airlie,  Perth, 
fJury     Dalhoufie,  Roxburgh,  Dumfries,  Linlithgow, 

the  Lords  Lindoors,  Sinclair,  Bruntifland  •,   and 

the  Lairds  o/Goosford,  Claverhoufe,  Balnamoon, 

and  Pa*k-Gordon. 


The  Witneffes  being    called,    depofed,    that     »68i. 
they   faw  the  Earl  give  in  the  abovefaid  Expla-  j|5.         '" 
nation  of  the  Teft  in  Writing,    which  he  refufed  qhi  k^ 
to   fubfcribe  :    And   then  the  Affile,  or   Jury,  dence. 
withdrawing,   to  confider  of  the  Evidence,    re- 
turned foon  after,  and  unanimoufly  (or  with  one 
Voice,  according   to  the   Scots)    found  the  Earl  <I'heE^r!, 
Guilty  of  the  Crimes  of  Treafon,    Leafing- 
making,  and  Leafing-telling. 

The  Sentence,   however,   being  deferred  till 
his   Majefty's  Pleafure  was  known  ;  the   Earl  He  makes 
made  his  Efcape  in  the  mean  Time,  and  went  &"  Efctye. 
up  to  London  incognito  •  and    from   thence   into 
Holland ;    from    whence    returning   to   Scotland 
in  a  hoftile  Manner,    in  the  next  Reign,    he 
was  taken  in  the  Field  in  actual  Rebellion,  and 
beheaded  :    For   the    Lords   of  Jufticiary  had  Sentence 
paffed  Sentence  of  High-Treafon  on  him  foon  after  taffedon 
he  fled,  viz.  on  the  2  3d  of  December  1 68 1 .   And  Jjjjjj^** 
he  was  executed,    in  purfuance  of  that  Sentence, 
on  the  30th  of  June,  1685,  at  Edinburgh. 

Inftead  of  any  Remarks  of  my  own,  I  fhall  Remarks 
entertain  the  Reader  with  the  Account  Doctor on  Lor* 
Sprat,  late  Bifhop  of  Rochefter,    gives  of  this  ^J  ^ 
Tranfaction,   in  his  Narrative  of  the  Rye-Houfe  Bifbop 
Pint  •  wh6  fays,  "  No  fooner  was  the  Parlia-  Sprat. 


fworn. 


"  ment  of  Scotland  adjourned,  but  the  Earl  of 
"  Argyle,  firft  at  Edinburgh,  next  in  traverfing 
"  feveral  Shires,  made  it  his  chief  Bufinefs  to 
"  infinuate  every  where,  the  moil  malicious 
"  Prejudices  imaginable,  againft  the  whole  Te- 
"  nor  of  the  Teft  ;  and,  on  his  Return  to  E- 
"  dinburgh  again,  declared,  he  would  either  not 
"  take  it  at  all,  or,  with  a  Referve  of  his  own 
"  Explanation,  which  he  put  in  Writing,  and 
"  difperfed  :  The  Contrivance  of  it  being  fuch, 
"  as  diffolved  all  the  Obligations  of  the  Oath; 
"  and  made  his  own  prefent  Fancy,  and  pri- 
"  vate  Opinion,  the  only  Standard  whereby  he 
"  meant  to  be  guided,  in  all  the  publick  Duties 
'•'  of  his  Loyalty  and  Allegiance. 

"  At  length,  his  Majefty's  Fligh  Commiflioner, 
'  the   Duke,    and  the  Privy  Council   of    that 
;'  Kingdom,  having  been  well  informed  of  the 
;'  Earl's  feditious  Carriage,  in  City  and  Coun- 
"  try,  and  being  fully  confirmed,  in  their  Judg- 
"  ments  and  Confciences,  of  his  traitorous  Pur- 
"  pofes,  in  that  fallacious  and  equivocating  Pa- 
"  raphrafe  on  the  Teft,  which   he  owned  in 
"  their  Prefence,  perverting  thereby  the  found 
"  Senfe,  and  eluding  the  Force  of  his  Majefly's 
"  Laws,  in  order  to  itt  the  Subjects  loofe  from 
"  their  Obedience  •,  and  to  perpetuate  Schifm  in 
' '  the  Church,  and  Faction  in  the  State  :  Upon 
"  thefe  Grounds  he  was  defervedly  profecuted 
"  before  the  Sovereign  Juftice  Court  •,  and,  af- 
"  ter  a  full  and  equal  Trial,  found  guilty  of 
"  Treafon   by  the  learned  Judges,  and  a  Jury, 
"  not  only  of  his  Peers,  but  many  of  them  his 
"  neareft  Relations  :  And,  although  the  King 
"  was  far  from  any  Thought  of  taking  away  his 
"  Life  ;  and  no  farther  Prejudice  was  defigned 
u  him,  but  the  Forfeiture  offome  Jurildictions, 
"  and   Superiorities,    which  he  and  his  Prede- 
"  ceffors  had  furreptitioufly  acquired,  and  moft 
"  tyrannically  exercifed ;  befides   the  Difpofal 
"  of  Part   of  his    Eftate  to  pay  his  Creditors, 
"  and  fome  few  Donatives  to  thofe,-  he  and  his 
"  Father  had  formerly  ruined  for  their  Fideli- 
"  ty  to  his  Majefty  •»  the  Surplufage  was  de- 

"-  figned 
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figned  to  return  and  defcend  to  his  Family  : 
Buc  the  Earl,  abufing  the  great  Freedom  that 
was  indulged  him  in  Prifon,  which  he  enjoyed 
"  as  largely  after  Conviction  as  before,  fled  from 
"  his  Majefty's  Mercy  ;  the  Knowledge  of  his 
"  Guilt  not  fuPfering  him  to  venture  on  that 
"  Clemency,  whereof  he  had  participated  fo 
««  plentifully,  when  he  was  under  a  former  Sen- 
«<  tence  of  High  Treafon. 

"  The  King,  however,  notwithftanding  this 
"  new  Provocation,  ftill  retained  the  fame  be- 
**  nign  Thoughts  of  favouring  his  Wife  and 
<c  Children  ;  and,  before  it  was  known  that  the 
"  faid  Earl  had  more  Debts  on  his  Eflate  than 
"  the  full  Value  amounted  to  (which  really  was 
"  his  Cafe),  his  Majefty  was  pleafed  to  give 
"  three  Times  as  much  of  the  Inheritance  to  his 
"  Pofterity,  as  his  Father  could  lawfully  have 
"  done,  if  it  had  never  been  forfeited. 

"  But  how  ill  he  deferved  or  requited  fo  ma- 
tt ny  Acts  of  Grace  and  Bounty,  appeared  by 


his'future  Conduct,  after  his  Efcape:    For,  in-    jtSu 
ftead  of  doing  what  his  Accomplices  andDepen-  3  ?Car* ll ' 
dants gave  out  he  intended,  viz.  That  he  would  Vj^v^lJ 
humbly  caft  himfelf  at  his  Majefty's  Feet,  and 
implore  his  Pardon  •,  he  was  no  where   to  be 
found,  but  afibciating  with  his  Majefty's  im- 
placable   Enemies :     In   the    Head  of  new 
treafonable  Confpiracies :  Employing  his  Li- 
berty Abroad,  in  maintaining  traitorous  Cor- 
refpondencies  at  Home  :  With  reftlefs  Ma- 
lice exciting  the  Malcontents,  of  both  King- 
doms, to  a  fatal  Union  againft  the  Life,  Go- 
vernment, and  Family  of  his  Sovereign  and. 
Benefactor. 

"  All  which  might  be  proved  againft  him  by 
Arguments  as  clear  as  the  Sun  •  by  his  own 
authentick  Letters;  and  by  the  Depofitions 
of  his  principal  Agents.  {The  fatal  Effefts 
whereof,  to  himfelf,  have  been  already  men- 
tioned)" 


p«8i.   The  Trial  of  Charles-George  Boroski,  Christopher  £*»• 
l^£j     Vratz,  John  Stern,   and  Charles- John  Count  Co-^~^ 
Erik*?     '  ningsmark,  for  Murder,    at  the    Old   Baily,    London, 
Feb.  the  28th,  i<58i.   34.  Car.  II. 


The  In- 
diftment. 


A  Jury  of 
Aliens  and 
'  Denizens. 


The  Evi- 
dence a- 
gainji  the 
Principal' 


11  HE  Indictment  charged  the  three  firft, 
with  making  an  Affault  on  Thomas  Thynn, 
Efq;  on  the  I  ath  of  that  inftant  February,  when 
the  faid  Boroski  fhot  the  faid  Thynn  with  a  Blun- 
derbufs,  loaded  with  four  Bullets,  _  giving  him 
thereby  four  mortal  Wounds  in  his  Body,  of 
which  he  languiftied  till  the  13th  inftant,  and 
then  died  •,  and  the  laid  Count  was  charged,  with 
procuring  the  faid  three  Perfons  to  commit  the 
laid  Murder. 

The  Prifoners,  being  all  Foreigners,  were 
tried  by  a  Jury,  half  Engliflj  and  half  Foreign- 
ers j  and  the  Indictment  and  Evidence  inter- 
preted to  them. 

The  Evidence  being  called,  William  Cole,  Mr. 
Thynn's  Footman,  was  fworn,  and  depofed, 
That  as  his  Mafter  was  riding  in  his  Coach  from 
the  Countefs  of  Northumberland's,  on  Sunday, 
about  eight  in  the  Evening,  being  .the  nth  or 
12th  of  this  Inftant  February,  he  fthe  Depo- 
nent) ran  before  the  Coach  with  a  Flambeaux  in 
his  Hand  ;  and,  at  the  lower  End  of  St..  Albany- 
Street,  hearing  a  Blunderbufs  go  of,  he. looked 
back,  and  faw  a  great  Smoke  •,  and  heard  his 
Mafter,  Mr.  Thynn,  cry  out,  he  wa$  murdered  ; 
and  feeing  three  Horfemen  riding  away  from 
the  Right  Side  of  the  Coach,  he  (the  Deponent) 
purfued  them,  crying  out  Murder,  to  the  up- 
er  End  of  the  Hay-Market. 

William  Ellers,  Mr.  Thynn's  Coachman,  de- 
pofed, That  driving  his  Mafter  from  the  Lady 
Northumberland's,  in  St.  James's-Street,  three 
Men  came  riding  by  the  Right  Side  of  the  Coach, 
at  the  End  of  St.  Albans' -Street,  and  one  of  them 
turned  about,  and  faid,  Stop,  you  Dog  :  And 
as  the  Deponent  was  looking  about,  the  Fire 
was  let  into  the  Coach,  upon  his  Mafter ;  and 
the  Men  ran  away. 


Hobbs,  the  Surgeon,  depofed,  He  was  fent 
for  to  Mr.  Thynn,  about  nine  on  Sunday  the  12th 
of  February  in  the  Evening,  and  found  him  fhot 
with  four  Bullets,  which  entered  his  Body,  tore 
his  Guts,  wounded  his  Liver,  Stomach,  and 
Gall,  broke  one  of  his  Ribs,  and  the  great  Bone 
below  ■,  and  that  he  died  of  thofe  Wounds,  e- 
very  one  of  them,  as  he  believed,   being  mortal. 

The  Coroner  alfo  depofed,  That  he  fat  on 
the  Body  of  Mr.  Thynn,.  %nd  found  it  wounded 
with  Bullets,  as  the  Surgeon  had  fworn. 

This  Evidence  being  interpreted  to  the  Pri- ^f  **r** 
foners, ,  Boroski  faid,  he  could  not  tell  how  m&*PrT!Paj' 
ny  Bullets  were  in  the  Blunderbufs  ;   he  did  not^ffT 
charge  it,  though  he  fired  it  •  he  received  it  from 
Capt.  Vratz. 

Vraiz  acknowledged  his  giving  the  Blunderbufs 
to  Boroski,  and  Stem  confeffed  he  bought  it  by 
the  Order  of  Vratz :  That  they  both  afllfted  in 
loading  it,  and  wereprefent  when  Boroski  fired  at 
Mr.  Thynn. 

Vratz  being  afked,  What  Affront  Mr. -Thynn 
had  given  him ;  he  faid,  Fie  heard  he  had 
fpoken  fcandaloufly  of  the  Count,  who  was  his 
Friend,  and  a  Man  he  had  many  Obligations  to  ; 
and  therefore  he  {Vratz)  took  the  Quarrel  upon 
himfelf,  and  challenged  Mr.  Thynn  to  fight, 
which  he  refufed  feveral  Times  ;  whereupon  he 
(Vratz)  took  the  other  two  Men  with  him,  to 
oblige  him  to  fight ;  and  to  make  his  Efcape  after- 
wards :  He  confeffed  alfo,  he  flopped  the  Coach  ; 
but  faid,  Borofki  fired  by  Miftake ;  for  he  bid 
him  not  fire,  unlefs  he  fhould  be  hindered  from 
fighting,  or  making  his  Efcape. 

Borofki,  on  the  other  hand,  faid,  Vratz  or- 
dered him  to  fire,  as  foon  as  he  flopped  the 
Coach. 

Stern 
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1 68 1.         Stern  confeffed  Vratz   told  him,    he  had  a 

?3Car-  IIJ  Quarrel  with  a   Gentleman,    and  if  he    would 

V^V^"^  affift  him,  he  would  make  his  Fortune  :  That 

the  Captain  told  him  alfo,  he  would  give  two 

or  three  hundred  Crowns,  to  find   a  Man  that 

would  kill  Mr.  Thynn  ;  and  before  Borojki  came 

over,  the  Captain  defired  him  to  get  an  Italian 

to  flab  a  Man. 

<the  Evi-       xhen  the  Witnefies  againft  Count   Coningf- 

^ainYt'he  mark  were  calIed  :  And  firft  Hanfon->  Tutor  to 
Count.  the  young  Count,  depofed,  That  the  Count 
f  the  Prifoner)  came  into  England  about  a  Month 
before,  and  lodged  firft  at  a  Corner-  Houfe  in  the 
Hay-Market ;  where  he  ftaid  a  Week,  keeping  his 
Chamber  all  the  Time  :  Nor  was  he  known  to 
the  Family  where  he  lodged  ;  but  went  by  the 
Name  of The  Stranger :  That  he  took  a  fecond 
Lodging,  two  or  three  Streets  from  the  former, 
Where  he  ftaid  but  two  Days,  becaufe  the  Chim- 
nies  fmoked  ;  and  removed  from  thence  to  St. 
Martin's- Lane,  where  he  kept  himfelf  private, 
as  in  his  other  Lodgings  :  That  he  faw  Captain 
Vratz  at  the  Count's  Lodgings  fometimes,  who 
came  into  England  with  him. 

The  Counfel  demanding,  If  he  did  not  carry 
a  Mefiage  from  the  Count,  to  the  Swedijh  En- 
voy ?  Hanfon  anfwered,  No  direct  Mefiage: 
But  the  Count  having  told  him,  he  heard  Efq  •, 
Thynn  had  fpoken  abufively  of  him,  he  would 
fain  know,  what  would  be  the  Confequence,  if 
he  fhould  call  him  to  an  Account  ;  and  feemed 
defirous  to  have  the  Opinion  of  the  Swedijh  En- 
voy ;  whereupon  he,  (the  Deponent)  mentioned 
it  to  the  Swedijh  Envoy  •,  who  anfwered,  If  the 
Count  meddled  with  Mr.  Tbynn,  he  would  have 
but  bad  Living  in  England ;  but  what  the  Law 
was,  in  that  Cafe,  he  could  not  fay. 

The  Counfel  then  afked  him,  If  there  was  a- 
ny  thing  in  that  Mefiage,  about  marrying  my 
Lady  Ogle:  Hanfon  anfwered,  The  Count  en- 
quired, If  he  fhould  call  Mr.  Thynn  to  an  Ac- 
count, and  have  an  Advantage  of  him  ;  whether 
the  Laws  of  England  would  beany  Bar  to  his  or 
Pretenfions  on  my  Lady  Ogle. 

Then  the  Counfel  afked  Hanfon,  when  he 
faw  Borofki  firft  ?  He  anfwered,  He  came  to 
him  at  the  French  Academy,  to  enquire  for 
Count  Coningfmark,  the  Friday  before  the  Acci- 
dent happened  :  That  the  Count  expected  him 
fometime  before,  and  thought  he  had  been  caft 
away  in  a  Storm  :  He  faid,  he  was  an  able  Man, 
and  underftood  Horfes  }  and  he  had  a  Mind  to 
buy  Englifh  Horfes,  and  defigned  this  Borojki, 
the  Polander,  fhould  look  after  them,  and  drefs 

them  after  the  German  Way. That  Borojki 

came  to  the  Deponent  again  the  next  Day,  being 
Saturday,  and  he  went  with  him  to  the  Count's 
Lodgings  ;  who  afking  him  where  he  had  been, 
Borojki  anfwered,  He  had  been  to  fifed  about  up- 
on the  Sea  ;  and  the  Deponent  left  him  at  the 
Count's  Lodgings. 

The  Counfel  demanded,  What  Directions  he 
had  about  providing  Borojki  with  a  Sword  ? 
Hanfon  anfwered,  He  had  Directions  the  fame 
Day,  to  get  him  a  great  Coat  and  a  Sword  ; 
and  he  provided  them  accordingly. 

John  Wright  being  fworn,  the  Counfel  afked 
him,  When  Borofki  the  Polander  came  to  Eng- 
land? He  anfwered,  On  Friday,  the  Tenth  of 
this  Month  ;  and  that  he  went  with  him  to  the' 


young  Count  (Brother  of  the  Prifoner )'s  Lodg-     1681. 
ings  at  the  Academy,    where  Boroski  delivered  33Car'H. 
a  Letter  to  Mr.  Hanfon  ;  and  he  was  ordered  to  '~'^/"N•', 
have  the  Polander  thither  again  next  Morning, 
which  he  did,  and  never  faw  him  afterwards. 

Dr.  Frederick  Harder  being  fworn,  depofed, 
That  Captain  Vratz  lived  with  Count  Coningf- 
mark, and  came  over  to  England  with  him  -, 
and  that,  about  a  Month  ago,  Vratz  came  to 
the  Deponent,  and  told  him,  The  Count  want- 
to  fpeak  with  him  ;  and  he  went  to  him  at  his  firft 
Lodgings,  the  Corner  of  the  Hay-Market. 
The  Counfel  demanding,  if  the  Count  went  by 
his  own  Name,  or  was  in  a  Difguife  ;  the  Doc- 
tor anfwered,  He  defired  to  be  private,  becaufe 
he  was  taking  Medicines,  and  would  not  have  it 
known  :  He  defired  therefore,  to .  be  called  by 
the  Name  of  Carlo  Cuski;  and  as  for  a  Difguife, 
he  had  a  black  Whig  on.  (J  think  the  Count  ufu- 
ally  wore  his  own  Hair.) 

Several  Witnefies  depofed,  That  the  Count 
lived  privately  in  his  Lodgings  :  That  Captain 
Vratz  lodged  with  him  fometimes  j  and  Dr. 
Harder  ufed  to  vifit  him. 

Watts,  a  Boy,  depofed,  That  he  came  to  live 
with  the  Count  ten  Days  before  the  Death  of  Mr. 
Thynn  :  And  that  Sunday  Evening  the  Fact  was 
done,  Captain  Vratz  came  to  his  Lord's  Lodg- 
ings, as  he  was  waiting  below  Stairs,  and  did 
not  come  down  again,  before  he,  (the  Deponent) 
went  Home,  for  he  lay  at  his  Father's 

That  the  Polander  was  at  his  Lord's  Lodg- 
ings, on  Saturday  before  the  Murder,  and  dined 
with  the  other  Servants  ;  and  on  Sunday  a  Sword 
was  delivered  to  him,  and  he  went  away  that 
Morning,  with  a  Pair  of  Boots  and  the  Sword 
under  his  Arm,  having  a  new  Coat  on;  and  it 
appeared,  the  •  Polander  had  a  Buff  Coat  under 
his  Great  Coat. 

Watts  the  Boy  farther  depofed,  That  he  came  . 
to  his  Lord's  Lodgings,  the  Monday  Morning  after 
Mr.  Thynn  was  killed,  and  he  was  packing  up 
his  Things  ;  and  his  Father,  who  was  a  Porter, 
carried  away  two  Portmanteaus  for  him  ;  and 
that  the  Count  had  a  black  Peruke  on,  when  he 
went  away. 

Watts,  the  Fathei,  depofed,  That  he  carried 
two  Portmanteaus  to  the  Windfor  Coach  for  the 
Count,  about  nine  on  Monday  Morning,  being 
the  Day  after  Mr.  Thynn  was  killed. 

Raynes  a  Swede,  depofed,  That  the  Count  lay 
at  his  Houfe  at  Redriff%  from  the  Monday  after 
Mr.  Thynn  was  killed,  to  the  Thurfday  follow- 
ing •,  when  he  was  carried  by  a  Skuller  to  Dept- 
ford,  the  next  Day  to  Greenwich,  and  the  Day 
after  to  Gravefend. 

Then  two  of  the  King's  MefTengers  were 
fworn,  who  depofed,  That  they  took  the  Count 
as  he  was  landing  at  Gravefend,  the  Sunday  after 
the  Murder  •,  and  that,  when  they  feized  him, 
he  gave  a  fudden  Starr,  and  his  Whig  fell  off: 
That  they  carried  him  before  the  Mayor  of 
Gravefend,  and  afterwards  to  an  Inn  in  the 
Town  ;  where  he  fhewed  himfelf  under  great 
Concern,  when  he  was  told,  the  Captain  and 
the  Polander  had  confeffed  fome  Particulars ; 
and  faid,  It  was  a  Stain  upon  his  Blood ;  but 
one  good  Action  in  the  Wars,  or  lodging  on  a 
Counterfearp,  would  wafh  all  that  away. 

Count 
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Count  Coningsmark  laid  in  his  Defence,  That 
he  came  into  England  with  a  Defign  to  raile 
a  Regiment  to  lerve  the  King  againft  the 
French  :  That  he  had  already  ferved  the  King 
at  Tangier,  when  this  Polandcr  attended  him  ; 
and  that  he  defigned,  at  that  Time,  to  bring 
him  to  England,  to  drefs  his  Horfes  after  the 
German  Way  ;  and  had  actually  lent  over  a 
thouland  Piftoles  to  buy  Horles,  which  the 
young  Count  atcefted. 

That  he  had  a  Diftemper  broke  out  in  his 
Arms  and  Breaft,  which  obliged  him  to  live 
privately,  till  he  was  cured:  And  befides,  his 
Equipage  was  not  come  over,  and  he  could  not 
appear  like  a  Man  of  Quality,  till  it  arrived. 

That  he  never  had  any  Quarrel  with  Mr 
tfbyim  ;  or  ever  law  him,  to  the  beft  of  his 
Remembrance :  That  he  provided  the  Po- 
landcr with  a  Coat,  becaule  he  was  in  Rags  ; 
and  the  broad  Sword  was  no  more  than  what 
Servants  of  his  Bulk  and  Make  ufually  wore : 
And  for  his  BufFCoat,  he  had  it  before. 

That  the  Reafon  he  withdrew,  was,  be- 
caule he  was  afraid  the  People  would  pull 
him  to  Pieces ;  they  ieeming  to  fulpect  he 
was  concerned  in  the  Fact. 

Sir  Francis  Wilmington  then  made  his  Ob- 
fervations  on  the  Evidence  for  the  King,  and 
laid  ;  As  to  the  Principals,  they  had  confefled 
the  Fact :  But  could  any  rational  Man  believe, 
from  the  Account  they  gave1  themfelves,  that 
they  had  any  Delight  in  killing  that  innocent 
Gentleman  ?  There  muft  be  Ibme  other  Rea- 
fon for  committing  that  barbarous  Murder  : 
And.  the  Count  was  a  very  unhappy  Man  to 
have  fuch  a  Relation  to  the  Principals ;  two 
of  whom,  Vratz  and  the  P  dander,  were  of  his 
Lordlhip's  Family  ;  and  Vratz  was  with  him 
on  that  very  Evening  the  Fact  was  committed, 
even  after  it  was  done.  And  it  made  it  the 
more  fufpicious,  that  the  Count  Ihould  provide 
Boroski  with  a  Sword  and  Boots  that  very  Sitn- 
day\Movn\ng  he  murdered  Mr.  I'bynn ;  and  that 
the  Polandcr  Ihould  go  from  the  Count's 
Lodgings  with  a  Buff  Coat  under  his  Great 
Coat,  and  never  return  till  the  Fact  was  com- 
mitted. 

The  Court  and  the  Jury  might  obferve 
what  a  kind  of  Creature  Boroski  was  ;  how 
likely  to  do  any  thing  of  that  kind,  being  at 
the  Command  of  fo  great  a  Perlbn.  It  was 
obfervable  alio,  the  WitneflTes  were  moll  of 
them  the  Count's  Friends,  unwilling  to  declare 
the  Truth,  till  it  was  with  Difficulty  drawn 
from  them :  And  where  Ihould  a  Man  go  for 
the  Original  of  this  Bufinefs  ?  Could  any  one 
think  it  was  contrived  by  the  three  Principals  ? 
To  what  End  or  Purpole  ?  What  Advantage 
could  it  be  to  them  ?  He  muft  lay,  he  knew 
no  where  to  go  for  the  Author  of  this  villain- 
ous Fact ;  nor  whom  to  accufe  as  the  prime 
Contriver  of  it,  but  the  Count.  At  which  the 
People  jhouted. 

Mr.  Williams  alio  made  his  Obfervations  on 
the  Evidence ;  and,  befides  the  Remarks  made 
by  Sir  Francis,  took  Notice,  That  Hanfon0 
his  Brother's  Tutor,  acknowledged  that  the 
Count  talked  of  requiring  Satisfaction  of 
Mr.  Thy  fin  on  the  Lady  Ogle's  Account  ;  and 
enquired  what  might  be1  the  Conlcquence  of 
it :  Nor  had  the  Count  given  any  rational 
N°  15. 


Anfwer,  as  to  his  lurking  and  hiding  himlelf,  16S1. 
ever  fince  he  came  to  England.  He  pretended,  34-Car.  ir. 
indeed,  to  labour  under  a  Diftemper  which  v*/"*v~s* 
he  would  not  have  dilcovered  ;  and  yet,  the 
next  Morning  after  the  Fact  was  done,  he 
valued  neither  Dileale  nor  Fhyfick,  but  went 
by  Water,  and  attempted  to  fly  beyond  Sea. 
And  could  any  Man  believe,  when  Vratz 
came  over  with  him,  lodged  with  him,  and 
was  every  Day  in  familiar  Converlation  with 
him  ;  and  came  the  Morning  before,  and  in 
the  Evening  immediately  after  the  Murder, 
and  ftaid  with  the  Count  a  considerable  Time, 
that  hisLordfhip  could  be  perfectly  innocent? 
Would  not  any  Man  conclude  him  acceflary 
to  the  Murder?  And  as  to  his  pretended 
Fears  of  the  Feople  to  excule  his  Flight,  he 
knew  he  might,  without  Danger,  have  fur- 
rendered  himfelf  to  a  Magiftrate,  and  been 
protected,  if  he  had  been  innocent. 

The  Chief  Juftice  then  gave  his  Directions  Direction) 
to  the  Jury  ;    and  oblerved,  That  where  one  ofiheChief 
Man  Ihoots  another,    and  two  are  with  him,  |'^e  '*' 
who  came  on  Purpole  to  countenance   the    "        ' 
Fact,  it  was  Murder  in  them  all.    That  Vratz 
and  Stern  acknowledged  themfelves  to  be  at 
the 'Murder  j    but  laid  they  only  came  to 
fight  a  Duel  with  Mr.  W%fm  :    For  Vratz 
made  that  his  Excule,  Sfhat  he  intended  to  kill 
him  fairly ;    and  the  other  two  were  to  Hand 
by  to  fee  him  make  the  beft  of  it.     So  that 
they  all  came  with  a  murderous  Intent,   and 
a  Murder  followed,  and  c6nfequently  the  three 
Principals  were  alj  guilty  of  Murder. 

As  to  Count  Coningsmark,  the  Queftion 
was,  Whether  he  commanded,  or  gave  any 
Direction,  to  have  the  Murder  committed-  ? 
for  without  that  he  could  not  be  an  Acceflary. 

If  a  Gentleman  has  an  Affront  given  him, 
which  he  feems  to  relent ;  and  any  of  his  Ser- 
vants officioufly,  without  acquainting  him  with 
it,  will  go  and  kill  the  Perfon  they  apprehend 
has  affronted  their  Mafter,  without  his  Know- 
ledge, he  is  not  guilty  :  And  if  they  believe 
he  did  not  know  of  it,  till  after  it  was  done, 
they  muft  acquit  him. 

Whereupon  the  Jury,   after  half  an  Hour's 
Recels,  brought  in  the  three  PrincipalsGuiLTYj  The  Prm- 
but  acquitted  the  Count,    who  was  ordered,  "/"»'*  ">»- 
however,  to  enter  into  a  Recognizance  with  vifed'c 


equine  d. 


three  Sureties,  to  appear  the  next  Selfions,  and 
anfwer  any  Appeal  that  might  be  brought 
by  Mr.  tfhynns  Relations. 

The  other  three  being  brought  to  the  Bar 
again,  and  asked  what  they  had  to  fay  why 
Sentence  of  Death  Ihould  not  be  palled  upon 
them  j    Vratz  infilled,   he  had  not  had  a  fair 
Trial :    And  Stem  laid,    it  was  for  Captain 
Vratz's  Sake  he  was  concerned  in  the  Fact. 
And  as  to  Boroski,  he  did   not  pretend  to 
make  any  A  pology  for  the  Murder,   looking 
upon  himlelf  to  be  under  an  Obligation  of 
obeying  his  Superiors  without  referve.  Where- 
upon Sentence  of  Death  was  pronounced  upon 
the  Principals  by  the  Recorder,   the  Judges  <iht  Prin- 
being  gone  off  the  Bench.     They  were  all"H*  «»■ 
three  hanged  in  Pall-Mall,  the  tenth  of  March  Atmr>ed> 
following  :  And  Boroski,  who  fired  the  Blun-  and  &ec»* 
derbuls,  was  afterwards  hanged  in  Chains  near  '"• 
Mile-End. 


X  x  x  x  x 
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Remarks. 


As  Mr.  ihynn  was  looked  upon  to  be  of 
Lord  Shaftesbury  s  Party,  they  gave  out,  at 
firft,  that  this  was  another  Branch  of  the 
Popifh  Plot,  and  that  a  general  Maffacre  was 
ftill  to  be  expected  from  the  Papifts :  But 
the  Matter  foon  appeared  to  be  no  more  than 
a  Love-Affair ;  and  that  Mr.  ihynn  had  been 
murdered  by  fome  of  the  Servants  or  De- 
pendants of  Count  Coningsmark,  who  had 
been  his  Rival  when  he  courted  the  Lady 
Ogle,  of  which  Mr.  Echard  gives  us  the  fol- 
lowing Account,  Quiz.') 

Jofceline  late  Earl  of  Northumberland,  of 
the  Family  of  Percy,  dying  in  the  Year  1670, 
left  no  Iffue  but  the  Lady  Elizabeth,  his 
Daughter  and  fble  Heir  (at  the  time  of  his 
Death,  about  four  Years  of  Age)  who  being 
a  great  Fortune,  was,  in  her  Minority,  mar- 
ried to  Henry  Earl  of  Ogle,  Son  and  Heir  to 
the  Duke  of  Newcaftle ,  who  dying  foon  after, 
left  her  a  Virgin  Widow.  After  which,  many 
People  of  the  firft  Quality  made  their  Ad- 
dreffes  to  her  3  and  among  the  reft  Count 
Coningsmark,  whofe  Pretenfions,  it  is  laid,  were 
countenanced  by  the  King  :  But  the  young 
Lady,  by  her  Grandmother's  Contrivance, 
was  married  privately,  the  Summer  before  this 
Accident  happened,  to  Mr.  tfhynn,  a  Gentle- 
man of  ten  thoufand  Pounds  a  Year  Eftate  3 
who  had  been  a  Member  of  feveral  Parlia- 
ments, and  made  fome  Figure  both  within 
the  Houfe,  and  out  of  it :  But,  whether  the 
Lady  herfelf  did  not  approve  of  the  Match, 
or  was  put  upon  it  by  others, 'fhe  privately 
went  over  to  Holland  in  Michaelmas  Zcrm, 
1 68 1,  before  Mr.  Ihynn  had  ever  been  in  a 
Bed  with  her. 

Whereupon  it  was  laid  a  Suit  would  be 
commenced,  concerning  the  Validity  of  the 
Marriage  5  and  that  the  beft  Civilians  were 
retained  in  the  Caufe,  on  one  Side  or  other. 
And  in  the  mean  time  Count  Coningsmark  came 
over  incognito  into  England  (as  appears  by 
the  preceding  Trial  )   and  Mr.  ubynn  was 


murdered   by  his  Servants,    in   the  Manner    '681. 
above  related,   about  a  Month  after  his  Ar-  ^P^' 
rival  :  And  the  King  ordering  the  Ports  to  be  "y^*^ 
flopped,  and  ftrict  Search  made  for  the  Mur- 
derers, the  three  Principals  were  traced  to  their 
refpe&ive  Lodgings,   and  apprehended  there  ; 
and  fix  Days  after  the  Count  was  taken  at 
Graniefind -,  and  they  were  all  tried,  in  the 
Manner  above  related. 

The  Hiftorian  adds,  That  Stem  and  the 
Polander  died  very  penitent,  though  their  No- 
tion had  for  fome  time  been,  That  Obedience 
to  the  Orders  of  their  Superiors  would  clear 
any  Man  from  Guilt :  But  Capt.  Vrafz  teemed 
to  continue  in  his  firft  Opinion,  that  God  had 
a  greater  Regard  to  Gentlemen  than  to  re- 
quire Punctilio's  of  Humiliation  at  their  Hands: 
And  that  it  was  abfurd  to  think,  that  lb 
many  thoufand  Gentlemen  in  the  World,  who 
flood  upon  their  Honour  and  Reputation  as 
well  as  he,  fhould  be  for  ever  damned,  be- 
caufe  they  could  not  floop  to  Things  that 
would  fpoil  the  Figure  they.  made. 

Some  however,  according  to  this  Hiftorian, 
who  deals  pretty  much  in  Judgments,  looked 
upon  this  Misfortune  as  a  Judgment  on  Mr. 
ihynn,  for  his  treacherous  Behaviour  to  ano- 
ther Lady,  remarkable  for  her  Modefty  and 
Vertue,  who  had  bravely  refifted  the  Duke 
of  Monmouth's  Attacks,  as  being  a  married 
Man.  Whereupon  the  Duke,  to  revenge  this 
Difappointment,  applied  himfelf  to  Mt.-Sfbytiit 
to  effect  what  he  himfelf  defpaired  of  accom- 
plifhing ;  and  ihynn  found  Means,  under  Pre- 
tence of  making  honourable  Love  to  the 
Lady,  to  debauch  her,  and  then  fhamefully 
abandoned  her  -3  which  was  reflected  on  after 
his  Death  :  -And  it  became  a  common  Saying, 
//'  he  had  married  the  Lady  he  had  bedded  , 
or  bedded  the  Lady  he  had  married,  he  bad 
never  come  to  that  untimely  End.  As  to  the 
Lady  Ogle,  fhe  was  afterwards  married  to 
the  Duke  of  Somerfct ;  and  foon  fhewed  the 
World  (fays  the  fame  Author)  that  her 
Worth  and  Reputation  was  above  all  Blemifh. 


The 
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34£i-ji.The  Trial  of  Nathaniel  Thompson*  William34Sh. 
JC£*/     Pain,    and  John    Far  well,    for  printing  s*/~v~° 
ilh&c?~     and  publifhing  feveral  Libels,    June  20,    1682, 
34  Car.  II. 


JlfCtojf.^pHfi  Attorney-General  preferred  an  In- 
1_  formation  againft  them,  wherein  he  fet 
forth,  That  the  Defendants,  to  reflect  On  the 
Juftice  of  the  Nation,  and  fcandalize  the 
WitnefTes  who  gave  Evidence  at  the  Trial 
of  Green,  Berry,  and  Hill,  of  Godfrey's  Mur- 
der, had  written  and  printed  feveral  fcan- 
dalous  Libels  ;  one  whereof  was  entitled, 
A  Letter  to  Miles  Prance,  concerning  the  Mur- 
der of  Sir  Edmundbury  Godfrey  :  Wherein 
it  was  fuggefted,  That  the  {aid  Godfrey  was 
Felo  de  fe,  and  did  reflect  on  the  WitnefTes 
and  the  Coroner,  as  though  he  had  bribed 
the  Jury.   And  that  in  another  Libel,  printed 


by  tfhompCon,  called  his  Proteftant  Intelligence, 
he  faid,  He  would  make  it  out,  by  a  Cloud 
of  WitnefTes,  that  Godfrey  murdered  himfelfj 
whereby  they  had  defamed  the  Juftice  of  the 
Nation,  &c. 

The  Defendants  confeffing  themfelves  guilty  Corfeflel 
of  the  Charge,   and  fubmitting  to  the  Mercy 
of  the  Court, 

ifhompfon  and  Farwell  were  fentenced    to  Sentenced 
(land  in  the  Pillory  in  the  Palace-Tard,    and**  he  t'lld~ 
to  pay  each  of  them  a  Fine  of  One  hundred  ^  av 
Pounds :  And  Pain  was  only  adjudged  to  pay 
a  Fine  of  One  hundred  Pounds,  and  to  be 
imprifoned  till  paid. 


'82„  The  Trial  of  Ford  Lord  Grey  o£Werk>  Robert^1*8* 


Charnock,  Anne  CharnOck,  David  Jones, 
Frances  Jones,  and  Rebecca  Jones,  for  cer- 
tain Mi/demeanors,  at  the  Bar  of  the  Court  of 
Kings-Bench,  November  23,    1682.    3 4 Car.  II. 


4  Car.  II. 


fbeCbarge.  A  N  Information  was  brought  againft  the 
/~V  Defendants,  in  the  Name  of  the  At- 
torney-General, Sir  Robert  Sawyer,  fetting 
forth,  That  the  Defendants,  the  20th  of  Au- 
guft  then  laft  paft,  at  Epfom,  in  the  County 
of  Surrey,  did  confpire  the  Ruin  and  Deftruction 
of  the  Lady  Henrietta  Berkeley,  Daughter  of 
the  Right  Honourable  George  Earl  of  Berkeley, 
and  to  that  End  did  feduce  her  from  her 
Father's  Houfe,  being  then  under  the  Age 
of  18  Years,  and  in  the  Cuftody  and  Govern- 
ment of  her  faid  Father  •  fbliciting  her  to 
commit  Whoredom  and  Adultery  with  the  faid 
Lord  Grey,  who  was  before  married  to  the 
Lady  Mary,  her  Sifter :  And  that,  after  they 
had  carried  the  faid  Lady  Henrietta  from  her 
Father's,  they  obfeured  her  in  fecret  Places, 
fhifting  her  from  Place  to  Place,  and  continued 
that  Courfe  of  Life  ever  fince  ;  to  the  Ruin  of 
the  young  Lady,  and  Grief  of  her  Friends. 
\  The  Eta-  The  WitnefTes  being  called,  the  Lady  Ara- 
'  dence.  bella  Berkeley  depofed,  That  fhe  intercepted  a 
Letter  from  her  Sifter  Harriet,  to  the  Lord 
Grey  ;  wherein  fhe  laid,  My  Sifter  Bell  did  not 
fufpeel  our  being  togethe&aft  Night,  for  fhe  did 
not  hear  the  Noife.  Pray  come  again  on  Sunday, 
or  Monday  :  //  the  laft,  I  /hall  be  very  im- 
patient. That  my  Lord  Grey  afterwards,  told 
the  Deponent,  He  had  no  Love,  no  Con- 
sideration for  any  Thing  upon  Earth,  but  for 
the  dear  Lady  Henrietta  :  And  that  he  would 


I 


be  revenged  on  all  the  Family,  if  they  expofed 
her. 

The  Lady  Berkeley  depofed,  That  when  fhe 
firft  difcovered  the  Lord  Grey,  her  Son-in- 
Law,  was  in  Love  with  his  Sifter,  fhe  fent  to 
fpeak  with  him  ;  and  told  him,  he  had  done 
bafely  and  treacheroufly,  in  holding  an  In- 
trigue of  Criminal  Love  with  his  Sifter  :  He 
had  better  have  murdered  her.  To  which  he 
anfwered,  He  confeffed  he  had  been  falfe  and 
bale ;  but  deiired  her  to  confider  (and  then 
fhed  abundance  of  Tears)  what  it  was  that 
made  him  guilty  :  And  fhe  demanding,  Whe- 
ther he  was,  indeed,  in  Love  with  his  Sifter- 
in-Law  ?  He  fell  a  weeping  again,  and  faid 
he  was  unfortunate  ;  and  if  fhe  told  my  Lord, 
her  Father,  and  his  Wife  of  it,  it  might' make 
1  him  defperate,  and  put  fuch  Thoughts-  into 
j  his  Wife's  Head,  as  might  occafion  their 
parting;  and  he  being  defperate,  he  knew 
I  not  what  he  might  do  ;  he  might  neither  con- 
fider Family  or  Relation.  She  replying,  this 
would  make  him  look  very  black  in  Story, 
he  faid,  That  was  true;  but  he  could  not  help 
it  :  He  was  miferable ;  and  if  me  knew  how 
miferable,  fhe  would  pity  him ;  and  was  very 
importunate  fhe  would  keep  it  fecret. 

That  when  fhe  acquainted  her  Daughter 
Harriet,  that  my  Lord  Grey  had  confefled 
the  Intrigue,  fhe  fell  into  Tears,  begged  Far- 
don   for  what  fhe  had  done,    and  promifed 

never 
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16S1.  never  to  have  any  Converfation  with  her 
54Cal'II-Brother-in-Law  any  more;  but  Lord  Grey 
^v^^  coming  down  to  Durdans,  my  Lord  Berkeley's 
Houfe,  in  Surrey,  afterwards,  on  Pretence  of 
a  Vifit,  and  going  away  again  on  Saturday  in 
the  Afternoon,  her  Daughter  ran  away  after 
him  the  fucceeding  Night. 

Then  feveral  Witneffes  proved,  That  Char- 
nock  and  his  Wife  affifted  the  Lady  Harriet 
in  her  Flight,  and  took  Lodgings  for  her,  i3c. 
That  fhe  lodged  at  Jones's,  at  Charing-Crofs  ; 
and  was  attended  and  taken  care  of  by  Jones 
and  his  Wife  :  And  that  my  Lord  Grey  came 
to  vifit  the  Lady  Harriet  there,  and  at  other 
Lodgings,  in  a  Difguife. 

Mr.  Craven  depoled,  That  my  Lord  Grey 
faid,  he  would  acquaint  him  with  the  whole 
Intrigue  between  him  and  the  Lady  Harriet 
(as  they  were  a  Shooting),  and  acknowledged 
he  had  a  great  Affection  for  her,  ever  fince 
fhe  was  a  Child  :  That  when  he  firfl  wrote  to 
her  about  it,  fhe  was  very  angry,  and  threatned 
to  difclofe  it  to  her  Father  and  Mother  :  But 
one  Day,  when  they  were  walking  together, 
fhe  took  his  ( Lord  Grey's )  Hand,  and 
fqueezed  it  to  her  Breaft,  which  was  the  firft 
time  he  perceived  fhe  loved  him  ;  and  from 
that  Time,  for  a  Twelvemonth  before  fhe 
went  away,  he  faw  her  almoft  every  Night : 
Though  my  Lady  Berkeley  put  a  French  Woman 
to  lie  with  her,  yet  fhe  rofe  from  the  French 
Woman,  and  came  to  him.  That  it  was  not 
to  be  imagined  what  he  fuffered,  to  come  into 
her  Company  :  He.  had  been  two  Days  locked 
up  in  her  Clofet,  without  Meat  or  Drink,  but 
only  fbme  Sweetmeats.  That  he  had  done  all 
he  could  to  divert  his  Paffion,  and  would  fain 
have  avoided  the  bringing  fb  much  Infamy 
on  his  Family  and  his  Lady's.  He  endeavour- 
ed to  cool  his  Flame,  by  making  Love  to  two 
other  Ladies,  whom  he  courted  and  enjoyed  ; 
but  all  fignified  nothing,  he  could  not  fubdue 
it.  And  when  the  Deponent  fuggefted  the 
Danger  he  might  be  in  from  the  Law ;  he 
faid,  he  had  confidered  of  that,  and  they 
could  not  do  any  thing  againft  him  for  it,  if 
they  examined  the  Cafe  of  Mrs.  Heneage  and 
Lord  Cavendijh.  He  faid  he  could  not  per- 
fuade  her,  and  he  would  not  betray  her ;  he 
owned  he  had  her  in  his  Power  ;  but  he 
would  not  part  with  her  never  to  fee  her 
again. 

Lord  Cavendijh  being  in  Court,  faid,  Mr. 
Craven  had  very  impertinently  mentioned  his 
Name ;  and  defired  to  know,  Why  his  Name 
was  mentioned  any  more  than  the  two  Ladies  ? 
Craven  replied,  My  Lord  Grey  did  not  men- 
tion the  two  Ladies  Names  to  him. 

Lord  Grey  thereupon  faid,  No,  nor  Lord 
Cavendijh's  neither  :  It  was  all  a  Lie  ;  and 
defired  he  might  fpeak  for  himfelf.  He  pro- 
ceeded, and  faid,   No  Man  ever  lay  under  a 


more  infamous  Accufation  :  His  Honour  was 
at  Stake  ;  and  if  his  Life  was  fotoo,  he  fhould 
not  be  more  concerned  to  lave  it,  than  he  was 
to  clear  his  Reputation.  Was  he  guilty  of  the 
Villany  laid  to  his  Charge,  he  needed  no 
other  Punifhment ;  he  was  fure  he  could  not 
have  a  worfe  than  the  Reflection  of  his  own 
Confcience  for  it;  and  he  ought  to  be  banifh- 
ed  the  Society  of  Mankind.    He  confeffed  he 


was  fb  unhappy  as  to  have  a  very  great  Kind-  I<J82- 
nefs  for  the  unfortunate  Lady,  though  not  a  54CarI1- 
Criminal  one,  as  the  Witneffes  would  have  it  s/^^s" 
believed.  He  protefted  he  was  no  way  afllft- 
ing  to  her  Efcape,  or  privy  to  it :  Nor  had 
he  ever  detained  her  from  her  Father,  though 
he  had  fuffered  a  Fortnight's  cloie  Confine- 
ment for  it.  That  one  Day,  when  he  was  at 
a  Coffee-houfe  in  Covent-Garden,  indeed,  the 
young  Lady  called  in  a  Coach  at  the  Door, 
and  fent  for  him  5  and  when  he  came  to  the 
Coach  fide,  fhe  gave  him  a  tedious  Hiftory  of 
her  ill  Ufage  at  home,  which  made  her  come 
away.  He  obferved,  That  he  acquainted  his 
Lordfhip  (the  Chief  Juftice)  when  the  War- 
rants were  out  to  feareh  for  her,  that  fhe 
fought  only  for  Protection,  and  was  willing 
to  return  home,  if  fhe  might  be  fecured  fhe 
fhould  not.  be  ill  treated  again :  And  then, 
when  bis  Lordfhip  faid,  he  (Lord  Grey)  could 
not  protect  her  againft  her  Father ;  he  an- 
fwered,  She  was  not  in  his  Houfe,  or  in  his 
Cuftody  ;  and  his  only  Crime  was,  that  he 
knew  where  fhe  was :  And  if  he  deferved  Pu- 
nifhment for  keeping  his  Word  and  Faith  with 
her,  which  he  gave  her  upon  her  Importunity 
in  a  Letter,  tfhat  he  would  net  betray  her,  he 
muft  fubmit  to  it ,  he  could  not  do  otherwife 
in  Honour. 

The  Lady  Harriet  herfelf,  being  fworn,  at  Lady  Har- 
the  Defire  of  Lord  Greys  Counfel,  depofed, r^(Jf0 
That  my  Lord  Grey,  had   no  Hand  in  her^^g^-.  J 
Efcape  ;  fhe  had  no  Advice  from  him,  or  any  dence. 
Body  about  him,  to  go  away  ;  nor  did  he  fb 
much  as  know  of  it :    Nor  did  fhe  fee  Lord 
Grey  till  a  great  while  after  fhe  went  from  her 
Father's  ;  the  firft  time  was  in  a  Hackney- 
Coach,   at  a  Coffee-houfe- Door  in   Covent- 
Garden  :  Nor  did  any  of  thofe  mentioned  in 
the  Information,   affift  her  to  efcape  from 
Durdans. 

Then  fhe  defired  to  clear  her  Reputation, 
and  tell  the  Reafon  of  her  coming  away  from 
her  Father's :    But  the  Chief  Juftice  faid,  he 
faw  no  Reafon  to  indulge  her  fb  far,    unlefs 
fhe  had  appeared  more  ingenuous  in  her  Evi- 
dence.    She  had  injured  her  own  Reputation,  q'he  Chief 
and  proftituted  her  Body  and  her  Honour,  Jufihess 
and  was  not  to  be  believed.  (For  federal  Wit-  ^fl^'0"1 
neffes  had  proved  that  Charnock  affifted  her  in on  er' 
her  Efcape :   tfhat  he  and  his  Wife  took  Lodg- 
ings for  her  ;   and  thatjbe  lodged  at  Jones' s  at 
Charing-Crofs,  where  the  Lord  Grey  came  to 
fee  her  in  Difguife. 

The  Lord  Chief  Juftice  proceeding  to  give  He  divetis 
his  Directions  to  the  Jury,  faid,  The  Queftion  the  Jury. 
before  you  is,  Whether  there  was  any  fuch 
unlawful  Solicitation  of  this  Lady's  Love,  as 
is  laid  in  the  Information  ?  And  whether  fhe 
was  inveigled  to  withdraw  herfelf,  and  run 
away  from  her  Father's  Houfe  ?  And  whether 
my  Lord  Grey  did  frequent  her  Company  af- 
terwards ?  The  Evidence  that  has  been  given 
you  is  very  plain,  if  you  believe  thofe  Witneffes 
that  fpeak  from  my  Bbrd's  own  Mouth  ;  That 
he  hath  a  long  time  folicited  her  to  unlawful 
Luft :  There  is  nothing  elfe  in  it,  Gentlemen 
(that  is  the  plain  Enghfh  of  it  all)  He  has 
enticed  her  to  unlawful  Luft :  And  the  Queftion 
is,  Whether  my  Lord  Grey  had  any  Hand  in 
carrying  her  away  ?    As  to  that,  it  is  pretty 

manifeft 
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1682.  manifeft,  that  his  Coachman  Charliock  did  carry 
94Cctr.il.  |ierawayj  wno  was  in  his  Company  that  Night, 
/vs-'  and  pretended  to  go  to  Up-Park  with  his  Lord  ; 
but  was  feen  in  London  next  Morning  at  Nine 
o'Clock:  There  is  full  Evidence  of  the  Guilt 
of  Charnock  and  his  Wife,  who  were  the  Soli- 
citors in  this  Bufmefs,  and  took  Lodgings  for 
her.  Jones  and  his  Wife  are  as  guilty  as  the 
freft,  who  contrived  to  keep  her  fecret,  efpe- 
cially  after  Jones  had  promifed  Captain  Fitz- 
gerrard  to  .  let  him"  fee  her:  And  whether 
Lord  Grey  was  not  as  guilty  as  Charlock,  or 
any  of  the  reft  i  nay,  indeed,  the  chief  Mover 
of  this  ill  thing,  they  were  to  confider.  If 
they  believed  the  Evidence  for  the  King,  moft 
certainly  they  were  all  guilty  of  the  Charge, 
unlefs  Rebecca  Jones,  againft  whom  there  is 
no  Evidence. 

The  Jury  being  about  to  withdraw,  the 
LordBerkeley  defired  he  might  have  his  Daugh- 
ter again  ;  And  the  Chief  Juftice  faid  he  rauft 
have  her :  But  fhe  faid  fhe  would  not  go  to 
her  Father  ;  fhe  was  married  to  one  Mr.  Tur- 
ner, Son  to  Sir  William  burner,  the  Advocate, 
who  was  there  in  Court  :  And  thereupon 
Mr.  'Turner  declared  he  was  married  to  her. 
Serjeant  Jeffries  then  reprefented,  That  this 
was,  allaTrick,and  one  of  the  fouleft  ^radices 
that  ever  was  ufed  :  They  could  prove  that 
Mr.  Turner  was  married  to  another  Perfon  be- 
fore, who  was  ftill  alive,  and  had  Children 
by  her.  Mr.  Turner  denying  this,  Serjeant 
Jeffries  demanded,  If  he  did  not  live  at 
Bromley  with  a  Woman  as  her  Husband,  and 
had  Children  by  her  ;  and  being  queftioned 
for  it,  they  did  not  own  themfelves  to  be  Man 
and  Wife  ?  Turner  again  denied  it,  and  aver- 
red, that  the  Lady  Harriet  was  his  Wife ; 
and,  he  had  Witneffes  in  Court  to  prove  it. 

The  Lord  Berkehy  anfwered,  This  Court 
had  not  the  Cognizance  of  Marriages  ;  they 
would  not  determine  that,  how  ready  foever 
he  was  to  make  it  out  by  Witneffes  ;  and  de- 
fired  his  Daughter  to  be  delivered  to  him,  and 
they  might,  take  their  Remedy. 

The  Chief  Juftice  faid,  He  law  no  Reafon 
why  Lord  Berkeley  might  not  take  his  Daugh- 
ter :  But  Judge  Dolben  anfwered,  They  could 
not  difpofe  of  another  Man's  Wife:  They  faid 


Earl   of 
Berkeley 
demands 
his  Daugh- 
ter. 

She   de- 
tlares  fhe 
is  married 


they  were  married,  and  the  Court  had  nothing    16S2. 

to  do  With  it.  34C.-ir.II. 

The  Lady  Harriet  infifting  ftiJl  fhe   would  s,/^/^v 
go  with  her  Husband,    the  Earl  of  B-yrkdey 
laid,  Hufwife,you  fhall  go  with  me;  and  de- 
fired  again  he  might  have  his  Daughter.  The 
Chief  Juftice  laid,  they  did  not  hinder  him ;  he 
might  take  her  :    But  fhe  anfwering  fhe  would 
go  with  her  Husband,  the  Earl  faid,  Then  all  A  great 
'that  are  my  Friends  feize  her,    I  charge  you  :  Coniefi 
And  there  was  a  great  Scuffle  about  the  Lady*^'  th' 
and  Swords  drawn  in  the  Hall :    Whereupon  ^Hall 
the  Lord  Chief  Juftice  coming  by,    ordered 
his  Tipftaff  to  take   the  Lady  Harriet  into 
Cuftody,  and  carry  her  to  the  Kings-Bench  : 
And   Turner  defiring  to  be  committed  with  She  and 
her,  they  were  both  carried  over  to  the  King's-  her  frd%, 
Bench  Prifon.      It  was  reported,   Turner  lay  Xlnd  felt 
with  the  Lady   that  Night  at  the  Marfhal's  to  the 
Houfe  ;  but  fhe  was  releaied  out  of  Prifon  by  King'*- 
Order  of  the  Court,  the  laft  Day  of  the  Term.   Bench* 

The  Lord  Grey's  Counfel  moving  the  Court 
that  his  Lordfhip  might  be  difeharged  from 
his  Confinement,  now  the  Lady  was  produced, 

The  Attorney-General  anfwered,  They  de- 
fired  the  Lord  Grey  might  be  forth-coming, 
in  Cafe  he  fhould  be  convidted,  to  receive  the 
Judgment  of  the  Court. 

Mr.  Juftice  Dolben  faid,  The  King's  Counfel 
did  not  do  well,  to  prefs  them  to  do  what 
could  not  be  done  :  They  had,  perhaps;,  gone 
further  than  ordinary  in  committing  him,  as 
he  was  a  Peer  ;  but  they  did  it  to  reftore  the 
young  Lady  to  her  Liberty  :  And  now  fhe 
appeared,  and  faid  fhe  was  under  no  Reftraint, 
they  could  do  no  more.  She  was  properly  the 
Plaintiff  in  the  Writ  de  Homine  replegiando, 
which  had  been  brought ;  and  they  could 
not  now  detain  his  Lordfhip  in  Cuftody  : 
Whereupon  the  Lord  Grey  was  admitted  to  Lord  Grey 
Bail,  at  the  Suit  of  the  Lady  Henrietta  Berkeley,  admitted 

The  Jury  having  given  a  private  Verdict t0  Bail- 
the  over  Night,  (viz.)  That  ail  the  Defendants  LordGrey, 
were  guilty,  except  Rebecca  Jones,  whom  they  and  threi 
acquitted,  confirmed  their  Verdict  in  °pen^w,  he 
Court  the  next  Morning.  But  the  Matter dants,  con- 
being  amicably  compromifed  the  next  Vaca-  viffed. 
tion,  no  Judgment  was  ever  prayed,  or  given, qhe  Mat~ 
againft  any  of  the  Defendants.  ^T 
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ca8r3ii.The  Trial  of  Thomas  Pilkington  and  Samuel ./Sn. 
Shute,  Sheriffs,  Henry  Cornish,  Alderman, 
Ford  Lord  Grey  of  Wer k9  Sir  Thomas  Player, 
Knt.  Chamberlain  of  London,  Slingsby  Bethel, 
Efq;  Francis  Jenks,  John  Deagle,  Richard 
Freeman,  Richard  Goodenough,  Robert 
Key,  John  Wickham,  Samuel Swinnock,  and 
JohnJekyll^  Sen.  for  a  Riot,  &c.  at  Guild-Hall \ 
London.  8  May  1683.  35  Car.  II. 


lUChargt  A  N  Information  was  preferred  againft  the 
xV,  Defendants,  by  Sir  Robert  Sawyer,  At- 
torney-General, letting  forth,  That  on  the 
24th  of  June  then  laft  paft,  a  Common-Hall 
was  lummoned  by  Sir  John  Moore,  Knt.  Lord 
Mayor  of  London,  and  thereupon  held  for  the 
Election  of  Sheriffs,  for  the  Year  enfuing  ; 
and  that  on  the  laid  24th  of  June,  the  laid 
Sir  John  Moore  adjourned  the  laid  Court,  till 
the  tfuefday  following,  by  Proclamation,  and 
commanded  all  Perfbns  to  depart :  But  the 
Defendants,  intending  to  difturb  the  Peace, 
after  the  faid  Adjournment,  did  unlawfully, 
with  many  other  Perfbns,  continue  together, 
and  riotoufly  aflfaulc  the  Lord  Mayor  :  And 
the  laid  Pilkington  and  Shute,  by  Colour  of 
their  Office,  as  Sheriffs,  with  the  reft  of  the 
Defendants,  did  continue  the  Poll,  declaring 
to  the  People,  that  Sir  John  Moore,  the  Lord 
Mayor,  had  no  Power  to  adjourn  the  Poll, 
and  continued  this  great  Tumult  for  two 
Hours,  to  the  Terror  of  the  King's  Sub- 
jects, Z3c. 
iu  Evi-  The  great  Queftion  being,  Whether  the 
dtme.  Sheriffs  had  a  Right  to  call,  or  adjourn  the 
Common-Hall  ?  it  appeared,  even  by  Sir  Ro- 
bert Clayton  and  the  Defendants  own  Wit- 
nefles,  that  the  Lord  Mayor  always  called 
thole  Halls,  for  the  Election  of  Sheriffs,  and 
adjourned  them ;  and  that  no  Sheriffs  had  ever 
done  either. 

Proof  alfb  was  made,  that  the  Lord  Mayor 
actually  adjourned  the  laid  Court,  held  on  the 
24th  of  June  laft,  from  Saturday  to  Tuefday 
following  ;  and  when  the  Cryer  laid,  God 
fa<ve  the  King,  the  difaffe&ed  Mob  hiffed  : 
And  as  the  Lord  Mayor  came  out  of  the 
Hall,  he  was  thrown  down  by  them,  and  his 
Hat  ftruck  off;  and  that  he  was  in  great  Dan- 
ger of  his  Life.  That  when  he  was  got  out, 
he  commanded  the  People  to  go  Home  ;  but 
Shute  and  Pilkington,  and  the  other  Rioters, 
continued  the  Poll  a  great  while  after,  not- 
withftanding  :  And  lome  of  their  Aflbciates 
cried  out,  No  God  hlefs  the  King  -}  Down  with 
the  Sword  ;  No  Lord  Mayor ;  Prefs  on,  prefs  at ; 
God  fave  the  Sheriffs.  And  all  the  Defen- 
dants, above-named,  were  proved  to  be  a- 
_.,    _       mong  the  Rioters. 

fence  made     The  Counfel  for  the  Defendants,  Mr.  JVil- 
by  the  De-  Hams  and   Sir  Francis  IVinmngton,  obferved, 

pendant's    That  it  was  not  proved,  any  of  the  Defen- 
ce nfd. 


dants  fpoke  the  Words  mentioned ;  and  mould 
it  be  admitted  that  the  Lord  Mayor  had  the 
Right  of  adjourning  the  Poll,  and  the  She- 
riffs had  not,  but  were  in  the  Wrong  in  con- 
tinuing the  Poll  after  his  Lordfhip  had  ad- 
journed it ;  yet  it  would  be  hard  to  make  a 
Riot  of  it,  fince  they  only  proceeded  on  a 
Miftake  of  their  Right. 

Mr.  Attorney-General  obferved  on  the  o-  Mr-  jitttr- 
therSide,  That  now  the  Right  of  the  Lord  "t)'tRlPlJ- 
Mayor,  to  call  and  adjourn  thefe  Affemblies, 
evidently  appeared :  And  that  it  was  as  much 
a  Riot  to  continue  the  Multitude  together,  af- 
ter they  were  legally  difmilfed,  as  it  would  have 
been  to  call  them  together,  when  they  had 
no  Authority  to  do  it :  It  was  ufurping  an  Au- 
thority in  the  City,  contrary  to  the  King's 
Charter.  As  the  chief  Magiftrate  made  a 
Proclamation  for  them  to  depart,  and  they 
ftaid  together  afterwards,  and  Dilbrders  hap- 
pened, this  was  a  Riot ;  and  if  no  Diforder 
had  happened,  it  would  have  been  a  Rout, 
and  unlawful  Affembly,  if  they  had  conti- 
nued together :  And  fhould  it  be  admitted, 
the  Defendants  themlelves  committed  no  par- 
ticular Outrage  ;  yet  their  being  there,  and 
countenancing  the  Riot,  made  them  guilty  of 
it. 

The  Chief  Juftice,  in  his  Directions  to  the  (The  Chief 
Jury,  laid,  It  was  no  Excufe  to  lay  they  were  Juftice  d>- 
ignorant  of  the  Law  ;  it  was  never  the  lefs  a  r*as  **1 
Riot:  If  the  Defendants  were  really  ignorant,-^ 
that  was  to  be  confidered  when  they  came  to 
let  the  Fines ;  but  thele  Gentlemen  could  not 
be  ignorant  of  this,  becaule  it  was  the  con- 
ftant   Practice,    before   their  Eyes,  for  the 
Lord   Mayor  to  adjourn  thele  Alfemblies: 
But  though  it  was  lb  before,  they  would   not 
have  it  fo  now.    They  would   have  No  'Tory 
Mayor,  No  God  Blefs  the   King ;  but   would 
bleis  only  their  Prcteftant  Sheriffs.    The  King 
mull  be  put  out  of  his  Throne,  to  put   the 
two  Sheriffs  into  it.     And  though  it  was  not 
proved  that  any  of  the  Defendants  laid  thele 
Word*,  yet  they  were  the  Men  that  kept  this 
Rabble  together  three  Hours. 

The  Jury  withdrawing,  after  a  fhort  Re-  rfbe  Defer. 
eels,  found  all  the  Defendants,  above-named,  darJ',m 
guilty  of  the  Riot ;    Whereupon   Pilkington        ' 
was  fined   500  /.  Shute  1000  Marks,  Lord 
Grey  1000  Marks,  Player  500  Marks,  Bethtl 
1000  Marks,  Co-nijb  iooj  Marks,  Jenks  300 

Marks, 
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16S3.    Marks ,  Freeman  300  Marks,  Goodenotigh  500 
35^r^IT-  Marks,  Beagle  400  Marks,  Key  1 00  Marks, 
and  fined.  IVickbam  too  Marks,  Swinnock  500  Marks, 
and  Jekyll  200  Marks. 

As  many  of  the  Defendants,  as  were  living 

at  the  Revolution,  and  the  Executors  of  thole 

that  were  dead,  procured  this   Judgment  to 

The  Judg-  be  reverfed  by  Writ  of  Error  in  Parliament : 

ment  re-    They  alio  prelented  a  Petition  to  King  Wil- 

V'h^R  at  Wami  frgg^tog  tnat  tney  were  convicted  of 

lution- 


this  pretended  Riot,  by  the  Contrivance  of    16S3. 
Sir  John  Moore    Lord   Mayor,    Sir   Dudley  ^^J^ 
North,    Sir    Peter    Rich,    and    Sir  Edmond '*/*~*' 
Saunders,  late  Chief  Juftice   of  the  Kings- 
Bench  j  and  prayed  they  might  be  excepted 
out  of  the  Ad  of  Grace.  , 

The  greateft  Inducement  for  reverfing  this 
Judgment,  poflibly,  was  the  pretended  Zeal 
of  the  Defendants  for  the  Revolution. 


3JS?ii. The  Trial  of  Sir  Patience  Ward,  for  Perjury, 5 
in  the  Court  of  Kings-Bench,  the  19th  of  May  J 
1683.  35  Car.  II. 


Ward'/ 
atrial. 
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TheCharge 


'the  Evi- 
dence. 


AN  Information  was  brought  by  Mr. 
Attorney-General,  Sir  Kober  Sawyer, 
againft  Sir  Patitiice  Ward,  letting  forth,  That 
whereas  the  moft  illuftrious  James  Duke  of 
Tork,  the  King's  only  Brother,  had  brought 
an  Action  de  Scandalis  Magnatum  againft  'Tho- 
mas Pilkington,  for  fpeaking  the  following 
fcandalous  Words,  Viz.  He  (meaning  the 
Duke)  hath  burnt  the  City,  and  is  come  to 
cut  our  Throats.  The  laid  Sir  Patience  did 
falfly  and  corruptly  fwear,  at  the  Trial  be- 
tween the  Duke  and  the  laid  Pilkington,  That 
there  was  no  mention  of  the  Duke  of  York, 
or  of  cutting  of  Throats,  while  the  faid 
Pilkington  was  in  the  Room,  where  thofe  Words 
were  charged  to  have  been  fpokcn :  That  the 
Difcourfe  about  the  Duke  of 'York  was  over,  be- 
fore Pilkington  came  in,  and  that  the  Duke  of 
York  was  not  named.  Whereas  in  Truth 
there  was  mention  made  of  the  Duke  of  Tork, 
and  of  cutting  of  Throats  ;  and  theDilcourle 
concerning  the  Duke  of  Tork,  was  not  over, 
when  the  laid  Pilkington  came  into  the  faid 
Room. 

The  Witnefles  being  called,  Mr.  Hatch  de- 
poled,  That  Sir  Patience  did  pofitively  affirm, 
upon  his  Oath,  at  the  faid  Trial  between  the 
Duke  and  Pilkington,  That  Pilkington  did  not 
come  in,  till  all  the  Difcourfe  was  over  about  the 
Duke  :  And  did  further  depofe,  That  there 
was  a  Dilcourfe  about  burning  the  City  by 
the  Papifts  ;  and  Pilkington  laid,  He  hath 
burnt  the  City  :  Whereupon  he  (Sir  Patience) 
took  him  by  the  Shoulder,  faying,  explain  your- 
felf :  Ton  mean  Hubert  (the  Perlbn  that  was 
hanged  for  firing  the  City)  ;  and  Pilkington 
anfwered,  Tes  :  And  that  Sir  Patience  did  po- 
fitively  depofe  further,  That  there  was  no 
Mention  made  of  cutting  of  Throats. 

Mr.  Wood  depoled,  That  Sir  Patience,  at 
the  laid  .Trial,  did  affirm  pofitively,  or  upon 
his  Oath,  That  the  Difcourfe  concerning  the 
Duke  of  York  was  over,  before  Pilkington 
came  in ;  and  that  there  was  no  Mention  of 
cutting  of  Throats. 

Sir  James    Smith,    Alderman,    depoled, 
That  Sir  Patience  did  pofitively,  or  upon  hisj  now  averred  that 
Oath,  lay,  at  the  aforefaid  Trial,  That  Mr]  further,  That  he 

Pilkington  was  not  thcre,while  they  were  dif-  What  was  the  preceding  Difcourfe  ?    He 
courfing  concerning  going  to  St.  James'*  (the  fwered,  It  was  concerning  an  Order  for  going 

1  to 


Refidence  of  the  Duke)  ;  declaring  the  Duke 
was  not  talk'd  of :  Whereupon  the  Chief  Ju- 
ftice Pemberton  applying  himfelf  to  Sir  Harry 
Tulfe,  Sir  Harry  made  anfwer,  /  am  very  forry 
to  fay  it  i  he  was  there  all  the  while. 

Sir  John  Peake  depoled,  That  Sir  Patience 
affirmed,  either  pofitively,  or  upon  his  Oath, 
That  Mr.  Pilkington  was  net  by,  while  the  Duke 
of  York  was  mentioned. 

Sir  Thomas  Field  depoled,  That  Sir  Pa- 
tience did  lay,  That  Mr.  Pilkington  was  not  in 
the  Room,  whin  any  Thing  was  fpoken  relating 
to  the  Duke  of  York. 

Sir  Francis  Butler,  who  was  Foreman  of 
the  Jury,  at  the  Trial  between  the  Duke  and 
Pilkingt'.n,  depoled,  That  the  great  Queftion 
at  that  Trial  was,  Whether  the  Words  (firing 
the  City  J  related  to  the  Duke  of 'York,  or*  not  ? 
And  Sir  Patience  depoled,  They  did  not  re- 
late to  the  Duke  of  Tork,  and  would  prove 
that  Alderman  Pilkington  was  not  in  the  Room, 
while  they  difcourled  of  the  Duke  of  Tork  ; 
that  this  hefwore  pofitively,  to  the  beft  of  his; 
Remembrance ;  he  heard  no  Qualification : 
That  after  the  Jury  went  out  of  Court,  they 
debated  the  Matter  among  themlelves  ;  and 
they  Ihould  have  laid  a  little  more  Weight  on 
the  Evidence  of  Sir  Patience,  if  he  had  not 
fworn,  That  when  Sir  William  Hooker  took 
fome  Exceptions  at  Pilkington'5  Words,  and 
asked,  What  do  you  mean  ?  He  (Sir  Patience) 
laid  cne  Hand  upon  Pilkington'5  Mouth,  and 
the  other  upon  his  Breafl,  and  demanded  alfo, 
What  do  you  mean  ?  And  Anfwer  was  made, 
Hubert.  This  made  the  Jury  believe  his  Evi- 
dence ought  to  be  let  afide. 

Sir  Harry  Tulfe,  Alderman,  depoled,  That 
on  the  10th  of  April,  according  to  an  Order 
of  Court  made  the  Day  before,  they  (the 
Aldermen)  met  at  Guildhall,  where  were  pre- 
lent  Sir  William  Hooker,  Sir  Patience  Wardy 
Sheriff  Pilkington,  and  himfelf:  And  Alder- 
man Pilkington  faid,  He  burnt  our  City,  and  is 
come  (or  will  come)  to  cut  our  Throats,  This 
Evidence  he  (Sir  William  Tulfe')  gave  at  the 
Trial  between  the  Duke  and  Pilkington ;  and 
it  was  true.  He  teftified 
was  asked  at  that  Trial, 
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to  St.  James's,  or  to  the  Duke  of  Turk  ;  fome 
complained  of"  that  Order,  and  would  have 
had  it  re-debated  :  Whereupon  he  (Sir  Harry) 
anfwered,  It  was  too  late  now,  for  the  Court 
had  agreed  it ;  and  then  Pilkington  faid  thofe 
Words,  He  hath  burnt  our  City,  and  is  come, 
or  will  come,  to  cat  our  Throats. 

It  being  demanded  of  Sir  Harry,  if  the 
Duke  was  named  ?  He  anfwered,  he  could 
not  pofitivelyfay  he  was  named  at  that  Time  • 
for  the  Debate  was  about  the  Order  made,  to 
congratulate  the  Duke  of  Tork,  or  of  going 
to  St.  James's ;  one  of  them  he  was  fure  was 
named. 

The  Chief  Juftice  demanding  of  Sir  Harry, 
who  he  underflood  Pilkington  meant,  when  he 
faid,  He  is,  or  will,  come  to  cut  our  throats  ? 
Sir  Harry  anfwered,  In  his  Opinion  it  was 
the  Duke  of  Tork. 

Sir  William  Hooker  depofed,  That  Pilking- 
tcn,  {landing  at  the  End  of  the  Table,  in  the 
Room  where  the  Aldermen  were  met,  did 
lay,  Hath  he  burnt  the  City  ?  and  is  he  come  to 
cut  cur  Throats  ? 

It  being  demanded,  If  the  Duke  of  Tork 
Was  named  ?  Sir  William  anfwered,  he  (Sir 
William)  did  name  the  Duke  of  Tork  to  Pil- 
kington, after  thofe  Words  were  fpoken  :  And 
being  further  asked,  If  it  was  plain,  Pilkington 
meant  the  Duke  of  Tork,  when  he  faid  thofe 
Words  ?  Sir  William  anfwered,  Nothing  could 
appear  more  plain  •  for  the  Difcourfe  was  a- 
bout  that  Matter,  and  nothing  elfe  ;  and  that 
Sir  Patience  Ward  was  there  all  the  Time. 

The  Defendant's  Counfel  urged  in  his  Be- 
half, That  Sir  Patience  did  not  fwear  any 
Thing  pofitively,  at  the  Trial  between  the 
Duke  and  Pilkington;  but  qualified  his  Evi- 
dence, by  fwearing,  As  he  believed,  or  ac- 
cording to  the  befl  of  his  Memory,  and  confe- 
quently  could  not  be  perjured  ;  and  brought 
ieveral  Witneffes,  and  fome  that  took  Notes 
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at  that  Trial,  who  teflified,  That  Sir  Patience     1683. 
frequently  made  ufe  of  qualifying  Expreflions  35  ^ar 
at  that  Trial,  ( Viz  )  As  he   believed,  or  re-  "~/^ 

membered. They  brought  alfo  a  great 

many  Witneffes  to.  fwear,  That  Sir  Patience 
was  a  Gentleman  of  a  fair  Character,  and  not 
likely  to  perjure  himfelf. 

But  after  the  Defendant's  Counfel  had  pro- 
duced all  their  Witneffes,  the  King's  Coun- 
fel called  Sir  Francis  Le>,  who  was  upon  the 
Jury  between  the  Duke  and  Pilkington ';  and 
Sir  Francis  being  fworn,  gave  the  following 
Account  of  the  Matter,  (ViZ.)  That  Sir 
Patience  did  fwear  at  that  Trial,  'That  Mr. 
Pilkington  was  not  in  the  Room,  when  the  Dif- 
courfe concerning  the  Duke  of  York  was  men- 
tioned :  And  did  afterwards  fwear,  That  when 
Mr.  Pilkington  faid,  he  hath  burnt  the  City, 
he  (Sir  Patience)  clap'd  one  Hand  on  his  Mouth, 
and  the  other  on  his  Breaft,  and  bid  him  ex- 
plain himfelf,  who  he  meant  ?  Hubert  ?  That 
Sir  Francis  Butler,  the  Foreman,  thereupon 
jogged  him  (.Lee),  and  bid  him  take  Notice  of 
that :  And  that  they  did  infer  Mr.  Pilkington 
muft  mean  the  Duke  of  Tork  ;  for  elfe  why 
would  Sir  Patience  have  flopped  his  Mouth  ? 

The  Chief  Juftice  having  fummed  up  the 
Evidence,  the  Jury  withdrew,  and,  after  fome 
Time,  brought  the  Defendant  in   Gvrx'rxX  He  is c 
who,  having  fome  Intimation  that  it  was  in-  vitted, 
tended  to   fet  him  in   the  Pillory,     thought 
fit  to  abfeond. 

I  fhall  make  no  other  Obfervations  on  this  Remarks. 
Trial  ;  but  that  Sir  Patience  was  evidently 
perjured,  in  the  Teftimony  he  gave  at  the 
Trial  between  the  Duke  and  Pilkington  ;  by 
depofing,  in  one  Part  of  that  Trial,  That 
Pilkngton  did  not  come  in,  till  the  Difcourfe 
concerning  the  Duke  was  over  ;  and  in  ano- 
ther, that  he  flopped  his  Mouth  for  reflecting 
on  the  Duke,  and  asked  what  he  meant  ?. 
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\  The  Trial  between   the  King  and    the    City   of£8a;;yL 
iw-iJj     London;  on  an  Information  in  the  Nature  of  as/v"v 
Sj.*'     %w  Warranto,    in  the  Court  of  Kings- Bench, 
in  the  Years  1682  and  1683.    35  Can  II. 


THIS  Caufe  was  argued  firft  in  Hillary- 
Term,  1 682-3,  by  Mr.  Solicitor  Finch, 
(afterwards  Earl  of  Aylesford')  for  the  King  $ 
and  by  Sir  George  Treby,  Recorder  of  Lon- 
don, for  the  City.  And  in  Eafter*Term,  1683, 
by  Sir  Robert  Sawyer,  Attorney-General,  for 
the  King  ;;  and  by  Mr.  PoUexfen,  for  the  City. 
And  in  ?rz'»ity-Term,  1683,  35  Cvzr.  II.  Judg- 
ment was  given  againfl  the  City. 

The  infir-  The  Information  fetsforth,  That  the  Mayor 
maticn.  and  Commonalty,  and  Citizens  of  the  City  of 
London,  by  the  Space  of  a  Month,  and  more, 
before  the  Information  preferred,  ufed,  and 
yet  did  claim  to  have  and  ufe,  without  any 
lawful  Warrant  or  Regal  Grant  within  the  faid 


City  of  London  and  Liberties,  the  Liberties 
and  Privileges  following :  17?,  To  be  of  them- 
felves  a  Body  Corporate  and  Politick,  by  the 
Name  of  Mayor  and  (Commonalty,  and  Ci- 
tizens of  the  City  of  London,  idly,  To  con- 
flitute  Sheriffs  of  the  faid  City  and  County  of 
Middlefex  :  And  $dly,  That  the  Mayor  and 
Aldermen  of  the  faid  City  fhould  be  Juflices 
of  Peace  there  :  All  which  Liberties,  Privi- 
leges, and  Franchifes,  the  laid  Mayor,  Com- 
monalty, and  Citizens,  did  ufurp  on  the  King. 

To  which  the  laid  Mayor,   Commonalty,  pJea^ 
and  Citizens  appear  by  their  Attorney,    and 
plead,     ift,    That  the  faid  City  hath  been  a 
Body  Corporate  and  Politick  time  out  of  Mind  $ 
and  that  their  Liberties  and  Franchifes  have 

been 
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5-  been  confirmed  by  the  Statute  of  Magna 
11  Charta,  and  many  fubfequent  Statutes  there 
*"'  enumerated  :  And  by  this  Warrant  they  claim 
to  be,  and  are,  a  Body  Politick,  &c.  and  tra- 
verfe  their  ufurping  on  the  King,  zdly,  As 
to  their  conflicting  Sheriffs,  they  plead,  That 
King  John,  on  the  5th  of  July,  in  the  firft 
Year  ot  his  Reign,  granted  them  the  Power 
of  electing  and  conftituing  Sheriffs  of  London 
and  Middlefex,  in  perpetuum.  $dly,  As  to  the 
Mayor  and  Aldermens  being  Juftices  of  Peace, 
they  plead,  That  King  Charles  I.  by  his  Let- 
ters Patents,  dated  18  OcJ.  14  Car.  I.  granted, 
that  the  Mayor  and  fuch  Aldermen  as  had  been 
Mayors,  mould  be  Juftices  of  Peace. 

To  this  Plea  Mr  Attorney-General  replied  : 
And  as  to  their  being  a  Body  Politick  and 
Corporate,  takes  IfTue,  that  they  never  were 
a  Body  Corporate— ■•  ■  And  then  pleads  over, 
That  the  Mayor,  Commonalty,  and  Citizens, 
affuming  to  themielves  to  be  a  Body  Politick 
and  Corporate  ;  and  by  Reafbn  thereof,  to 
have  Power  to  affemble,  and  make  Laws  and 
Ordinances,  not  contrary  to  the  Laws  of  the 
Kingdom,  for  the  better  Government  of  the 
City  and  Citizens,  and  for  preferring  the 
King's  Peace  under  Colour  thereof ;  but  re- 
specting on'y  their  private- Gain,  and  againft 
the  Truft  in  a  Body  Corporate,  affumed  an 
unlawful  Authority  to  levy  Money  on  the 
King's  Subjects,  to  their  own  Ufe,  by  Colour 
of  Laws,  by  them  de  fafio  made  ;  and  in 
Profecution  of  fuch  unjuft  Power,  did,  on  the 
17th  of  September,  26  Car.  II.  make  a  certain 
Law  for  levying  feveral  Sums  of  Money  on 
all  the  King  s  Subjects,  coming  to  the  pub- 
lick  Markets  within  the  City,  to  fell  their 
Provifions,  viz.  For  every  Horfe  Load  of 
Provifions  brought  to  be  fold,  1  d.  per  Day :  For 
every  Dorfer  of  Provifions,  6  d.  per  Day:  For 
every  Cart  Load,  drawn  with  three  Horfes, 
4  d.  per  Day  ;  and  if  drawn  with  more  than 
three  Horfes,  6  d.  per  Day  :  And  that  thefe 
Sums  fhould  be  paid  to  the  Ufe  of  the  City. 
And  if  any  refufed  to  pay,  to  be  removed 
from  his  Place  in  the  Market :  And  that  by 
Colour  of  this  Law,  the  Mayor,  &e.  had,  for 
feven  Years  after  the  making  it,  received  di- 
vers great  Sums,  amounting  to  5000/.  in  Op- 
preflion  of  the  King's  Subjects. 

And  further,  Whereas  a  Seffion  of  Parlia- 
ment was  holden  by  Prorogation,  and  con- 
tinued to  the  ioth  of  January,  %2.Car.  II.  and 
then  prorogued  to  the  2Cth  of  January  then 
next ;  the  Mayor,  Commonalty,  and  Citizens, 
13  January,  32  Car.  II.  in  their  Common- 
Council,  unlawfully,  malicioufly,  advifedly, 
and  feditioufly,  and  without  any  lawful  Au- 
thority, affumed  to  themielves  an  Authority 


that   the  faid   Petition    fhould   be  difperfed  1682-3: 
among  the  King's  Subjects,  to  induce  an  Opi-  55  Car.lfc 
nion  in  them,  that  the  King,  by  prorogucing  v-^v^s" 
the  Parliament,  had  obftructed  the  publick 
Juflice  i  and  to  incite  the  King's  Subjects  to 
a  Hatred  of  his  Perfbn  and  Government,  and 
to   difturb  the  Peace  of  the  Kingdom,    did 
order  the  faid  Petition  to  be  printed ;  and  the 
fame  was  printed  accordingly,  to  the  Intent 
and  Purpofe  aforefaid. 

By  which  the  Mayor,  Commonalty,  and 
Citizens  aforefaid,  the  Privilege,  Liberty,  and 
Franchife  of  being  a  Body  Politick  and  Cor- 
porate, did  forfeit :  And  afterwards,  for  the 
Time  in  the  Information  fpecified,  that  Li- 
berty and  Franchife  of  being  a  Body  Politick, 
did  ufurp  upon  the  King,  &c.  And  as  to  the 
other  two  Pleas,  (jiiz.~)  The  having  Sheriffs, 
and  Juftices  of  Peace,  the  Attorney-General 
imparles  to  Michaelmas  Term.  Nor  did  he 
ever  proceed  on  this  Part  of  the  Information. 

The  Mayor,   Commonalty,   and   Citizens,  Rejoinder. 
thereupon  rejoin,  and  fay,   That  the  Pleas  by 
the  Attorney  pleaded,  are  infufHcient  to  ex- 
clude them  from  being  a  Corporation.  ' 

That  no  Act,  or  By-Law  of  the  Common- 
Council,  is  the  Act  of  the  Body  Corporate. 

That  they  never  took  upon  them,  by  any 
unlawful  Authority,  to  tax  the  King's  Sub- 
jects. 

That  there  have  been,  Time  out  of  Mind, 
publick  Markets  in  the  faid  City,  of  which  the 
Mayor  and  Commonalty  were  ieized  in  Fee  j 
and  have  at  all  times,  at  their  own  Cofts,  pro- 
vided Stalls,  Standings,  and  other  Accommo- 
dations for  the  Market-People  ;  and  received 
reafbnable  Tolls  and  Rates  of  Perfbns  refbrt- 
ing  to  the  faid  Markets,  for  their  Stalls,  Stand- 
ings, &c.  That  thefe  Cuftoms,  Liberties  and 
Privileges,  have  been  confirmed  to  them  by 
Magna  Charta,  and  other  fubfequent  Statutes. 

That  by  Reafbn  of  the  burning  the  City  in 
1666  j  and  the  Alterations  in  the  Market- 
places occafioned  thereby,  for  the  eftablifh- 
ing  and  re-fettling  the  Markets  within  the  faid 
City,  the  Common-Council  did,  1 7  September, 
26  Car.ll.  make  an  Ordinance,  That  the  Rates 
and  Sums  in  the  Replication  mentioned,  fhould 
be  paid  to  the  Ufe  of  the  faid  Mayor,  Com- 
monalty, and  Citizens  ;  or,  upon  Refufal,  to 
be  removed  out  of  the  Market :  And  aver, 
that  thefe  are  all  the  Rates  and  Duties  paid, 
and  were  reafbnable  Sums ;  and  thefe  they 
had  demanded  and  received,  to  defray  the 
Charges  of  erecting  Stalls,  Shelters,  and  other 
Neceffaries,  for  the  Market-People  -3  and  the 
Amendment,  Paving  and  Cleanfing  the  faid 
Market-places,  as  was  lawful  for  them  to  do. 
As  to  the  other  Matter  alledged  by  Mr.  At- 


ofCenfuring  and  Judging  of  our  faid  Lord  the  torn ey,  That  there  had  been  an  hellifh  and 
King,   and  the  Prorogation  of  Parliament,  fb  execrable  Plot  profecuted  by  the  Papifts,   to 


made  by  him  ;  and  did  vote  and  order  a 
Petition  to  be  preferred  to  the  King,  letting 
forth,  That  by  the  faid  Prorogation,  the  Pro- 
fecution of  the  publick  Juflice  of  the  King- 
dom, and  the  making  neceffary  Provifion  for 
the  Prefervation  of  the  King,  and  of  his  Pro- 
teftant  Subjects,  had  received  Interruption  : 
And  that  the  laid  Mayor,  &c.  in  Common- 
Council  affembled,  did  unlawfully,  malicioufly, 
advifedly,  and  feditioufly,  and  with  Intention 
No  1$. 


deftroy  the  King  and  Government,  and  the 
Proteftant  Religion :  That  Juflice  Godfrey, 
who  took  the  Examination  of  the  Witneffes, 
and  of  the  burning  the  City,  had  been  mur- 
dered by  the  Confpirators,  for  which  Murder 
Green  and  others  had  been  hanged  :  That  Cole- 
man had  been  executed  for  the  Confpiracy  ; 
and  five  Popifh  Lords  impeached,  and  fent  to 
the  yozver  for  the  fame  :  That  the  King,  in 
his  Speech  to  the  Parliament,  had  recommended 
Z  z  z  z  z  to 
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1683:  to  them  the  further  Examination  of  that  Con- 
55CarII  {pjraCy5  declaring,  He  thought  neither  himfelf 
t/'*x;  or  them  fafe,  till  that  Matter  was  gone  through ; 
and  therefore,  that  it  was  neceffary  that  the 
faid  Lords  in  the  tfower  fhould  be  brought  to 
their  Trials,  that  Juftice  might  be  done.  And 
the  Parliament  had  addreffed  the  King,  de- 
claring their  deep  Senfe  of  the  fad  Condition 
of  the  Realm,  occafioned  by  the  Confpiracies 
of  the  Papifts ;  and  that  a  iblemn  Faft  might 
be  kept  thereupon,  which  was  kept  accord- 
ingly, by  Virtue  of  his  Majefty's  Proclama- 
tion. And  divers  Bills  were  prepared  for  Pre- 
fervation  of  his  Majefty's  Subjects. 

That  thefe  Impeachments  and  Bills  being 
thus  depending,  the  Parliament  was  prorogued 
the  laid  1  oth  of 'January ;  by  Reafbn  whereof 
ther  Citizens  were  much  difquieted  with  the 
Senfe  of  the  Danger  threatning  the  King  and 
Government,  by  Reafbn  of  the  Confpiracies 
aforefaid,  affirmed  and  declared  both  by  the 
King  and  Parliament :  And  conceiving  no 
better  Means  to  prevent  them,  than  by  the 
Sitting  of  the  Parliament  ;  and  it  being  law- 
ful to  petition  his  Majefty. 

The  Mayor,  Sir  Patience  Ward,  and  the 
Aldermen  and  Commons  in  Common-Council 
aflembled,  did  caufe  the  Petition  mentioned, 
to  be  drawn  ;  and  after  it  was  prefented  to 
the  King,  caufed  it  to  be  printed,  for  the 
Satisfaction  of  the  troubled  Minds  of  the 
Citizens ;  and  traverfe  the  Writing,  or  making 
any  other  Petition  ;  or  making  this  to  any 
other  End  or  Intent  than  they  had  pleaded. 
Sum-  Mr.  Attorney  fur-rejoins,  and  fays,  That 
joinder-  the  Mayor,  Sc  were  not  feized  of  the 
Markets ;  nor  provided  Stalls,  Sc.  at  their 
Charges :  And  that  the  faid  Rates  were  not 
reafbnable. 

And  for  Plea,  fays,  That  by  a  Statute  of 
21  Car.  II.  it  was  enacted,  That  Places  for 
Markets  mould  be  fet  out,  and  2  d.  per  Chal- 
dron upon  Coals,  for  the  Charges  of  that,  and 
many  other  Things,  was  given  -t  and  they 
received  great  Sums  out  of  that  Duty,  for  the 
Purpofes  aforefaid  ;  and  yet,  for  their  own 
private  Lucre,  they  took  the  Money  impofed 
by  the  faid  Ordinance  :  And  traver fes,  that 
the  Mayor  and  Citizens  have,  Time  out  of 
Mind,  taken  Tolls,  Rates,  Sc. 

As  to  the  Plea  of  the  Mayor,  Commonalty, 
and  Citizens,  pleaded  to  the  Refidue  of  the 
Attorney's  Matter,  affigned  for  a  Forfeiture  ; 
the  Attorney,  by  Proteftation,  faith,  That 
the  aforefaid  Prorogation  of  the  Parlia- 
ment was  for  urgent  Caufes,  concerning  the 
Good  of  the  Kingdon  ;  and  that  the  Profe- 
cution  of  publick  Juftice  was  not  interrupted 
thereby  —  And  demurrs  to  the  faid  Plea  of 
the  Mayor,  Sc.  pleaded  to  the  Petition. 
Rehutter.  The  Mayor  and  Commonalty,  as  to  the 
making  the  faid  Ordinance,  for  the  Payment 
of  Money  by  thofe  that  come  to  the  faid 
Markets,  fay,  as  before,  That  they  had,  Time 
out  of  Mind,  been  accuftomed  to  receive 
reafbnable  Tolls,  Sc.  And  for  this  they  put 
themfelves  upon  the  County,  Sc. 

And  as  to  the  Plea  pleaded  by  the 
Mayor,  Sc.  to  the  Refidue  of  the  Matter, 
by  the  Attorney-General,  and  affigned  for  a 
Forfeiture,  they  join  in  Demurrer. 


i6Sz. 


The  flrft   Argument  was  in  Hillary-S'erm, 
1682-3,  35  Car.  II.  by   Mr.   Solicitor,  who  55^^-  I 
obferved,  That  there  were  thefe  four  Queftions  ^QQ^ 
in    the  Cafe*    1.  Whether  any   Corporation  Mr.  Sena- 
tor. 


could  be  forfeited  ?    And  he  held  it  might. 

2.  Whether  the  City  of  London  differed 
from  other  Corporations,  as  to  Point  of  For- 
feiture ?  And  he  held  it  did  not. 

3.  Whether  any  Act  of  the  Mayor,  Alder- 
men, and  Common-Council,  be  fo  much  the 
Act  of  the  Corporation,  as  it  could  make  a 
Forfeiture  ?  And  he  held  it  might. 

4.  Whether  the  Acts  by  them  done,  in 
making  the  By-Law,  and  receiving  Money  by 
it-:  Or  in  making  the  Petition,  and  caufing  it 
to  be  printed  and  publifhed,  be  fuch  Acts  as 
would  make  a  Forfeiture  of  the  Corporation  ? 
And  he  held  they  were. 

The  Recorder,  Sir  George  Zrehy,  who  ar- Sir  George 
gued  for  the  City,  endeavoured  to  fliew,Trcby- 
1 .  That  a  Corporation  could  not  be  forfeited, 
and  that  London  had  greater  Privileges  than 
any  other  Corporation.  2.  That  no  Act  of 
the  Mayor,  Aldermen,  and  Common-Coun- 
cil, could  occafion  a  Forfeiture ;  and  3.  That 
neither  by  levying  Tolls  and  Rates  on  the 
Market-People  ;  nor  by  their  petitioning  the 
King,  had  they  incurred  a  Forfeiture. 

Thefe  Points  were  argued  again  in    Eafter-  Mr  At&t- 
tferm,  1683,  35  Car.  II.  by   Mr.   Attorney  07- 
for  the  King,  and  by  Mr.   PoUexfen  for  the  Mr  p0\. 
Cityj  but  the  Arguments  being  drawn  outlexfen. 
to  an  immoderate  Length,  I  fhall  only  recite 
the  Judges  Opinion  of  them,  when  they  gave 
Judgment  for  the  King,  in  Irinity-Term  fol- 
lowing. 

Mr.  Juftice    Jones,  Mr.  Juftice  Raymond,  qhejuigtt 
and  Mr.  Juftice  IVythens,  being  in  Court,  Mr.  opinions. 
Juftice  Jones  pronounced  the  Judgment,  de- 
claring that  the  Lord  Chief  Juftice  Saunders 
(who  was  then  ill)  and  the  whole  Bench  were 
of  the  fame  Opinion,  and  had  all  agreed. 

1.  That  a  Corporation,  Aggregate,  might 
be  feized.  That  the  Statute  of  28  Edw.  III. 
Cap.  10.  was  exprefs,  That  the  Franchifes  and 
Liberties  of  the  City,  upon  fuch  Defaults, 
fhould  be  taken  into  the  King's  Hands.  And 
that  Bodies  politick  may  offend,  and  be  par- 
doned, appeared  by  the  general  Article  of 
Pardon,  12  Car.  II.  Whereby  Corporations 
are  pardoned  all  Crimes  and  Offences.  And 
the  Act  for  regulating  Corporations,  1 3  Car.  II. 
which  provides,  That  no  Corporation  fhall 
be  avoided,  for  any  Thing  by  them  mifclone, 
or  omitted  to  be  done ;  fhews  alfb,  that  their 
Charters  may  be  avoided  for  Things  by  them 
mifdone,  or  omitted  to  be  done. 

2.  That  the  Exacting,  and  taking  Money, 
by  the  pretended  By-Law,  was  Extortion,  and 
a  Forfeiture  of  the  Franchife  of  being  a  Cor- 
poration. 

3.  That  the  Petition  was  fcandalous  and  li- 
bellous, and  the  making  and  publifhing  it,  a 
Forfeiture. 

4.  That  the  Act  of  the  Common-Council, 
was  the  Act  of  the  Corporation. 

5.  That  the  Matter  fet  forth  in  the  Record, 
did  not  excufe,  or  void  thofe  Forfeitures,  fee 
forth  in  the  Replication. 

6.  That  the  Information  was  well  founded. 

And 


" 
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1685.        And  gave  Judgment,  That    the  Fran- 

55^^'  CHISE   SHOULD   BE  SEIZED   INTO  THE  King's 

judgment  Hands  3  but  the  Entry  thereof  felpited,   till 

again]}  the  the  King's  Pleafure  was  known. 

Vlty-  And  as  to  the  Iffue  joined,  to  be  tried  by 

the  Country,  (Viz.)  The  claiming  to  have 
and  conftitute  Sheriffs ;    and  as  to  the  Mayor 

Pand  Aldermen's  being  Juftices   of  the  Peace, 
the  Attorney-General  declared,  he  would  not 
profecuts  that  Part  of  the  Charge. 
Proceed-         Some  few  Days  after  Judgment  was  given 
'"ueJIf'  aSainft  the  City>  a   Common-Council  aiTern- 
thtjv.dg-  bled,  and  drew  up  a  Petition  to  his  Majefty  ; 
ment.        in  which  they  exprefTed  their  hearty  Sorrow 
for  the  Mifgovernment  of  the  City,  of  late 
Years ;  whereby  the  Citizens  had  fallen  into 
his   Majefty 's  Difpleafure,  which   had  occa- 
lioned  a  £hio  Warranto,  and  Judgment  againft 
them  ;  and  that  they  were  thankful  the  Judg- 
ment was  not  yet  entered  up,  and  begged  his 
Majefty's  Pardon  for  all  their  Offences,  pro- 
mifing  conftant  Loyalty,  and  a  regular  Admi- 
niftration  of  the  Government  of  the  City  for 
the  Future. 

This  Petition,  being  prefented  to  his  Ma- 
jefty, at  a  Council  held  at  Wind/or,  the  18th 
of  June,  by  the  Lord  Mayor,  Sir  William 
Frit  chard,  attended  by  Ibme  other  Loyal  Al- 
dermen and  Citizens,  they  were  anfwered, 
That  for  the  lake  of  fo  many  of  the  prelent 
Magiftrates,  and  other  eminent  Citizens,  that 
were  of  undoubted  Loyalty,  his  Majefty 
would  (hew  the  City  all  the  Favour  they 
could  reafbnably  defire  ;  and)  though  Judg- 
ment had  been  obtained  on  a  £>uo\Warranto,he 
did  not  intend  to  prejudice  them  in  their  real 
Properties,  or  Cuftoms ;  and  mould  not  reject 
their  Suit,  if  they  agreed  to  the  following 
Terms,  (Viz.)  That  no  Lord  Mayor,  She- 
riff, Recorder,  Common  Serjeant)  Town- 
Clerk,  Coroner,  or  Steward  of  the  Borough 
of  Southwark,  ftoald  be  admitted  to  exercife 
their  relpective  Offices*  before  his  Majefty 
approved  them  ;  and  if  they  were  dilapprov- 
ed,  the  City  mould  proceed  to  another  Choice ; 
which  if  the  King  difliked,  he  might  appoint 
the  laid  Officers  himfelf ;  with  fbme  other  lefs 
material  Alterations :  That  thefe  Regulations 
being  lubmitted  to,  his  Majefty  would  not  only 
pardon  the  City,  but  confirm  their  Charter. 
And  on  the  other  Hand,  if  they  did  not  ac- 
quiefce  in  this,  his  Majefty  had  ordered  the 
Attorney-General  to  enter  the  Judgment  on 
the  Saturday  following. 


A  Common-Council  being  called  at  Guild-    1683. 
hall,  two  Days  after,  the   Queftion   was  put,  1^*1^*' 
Whether  they  mould   comply  with  his  Ma-  "^v** 
jefty<s  Regulations  ?    And  upon  a   Divifion, 
I08  were  for  it^  and  86  againft  it:  Where- 
upon the   Sheriffs  attended  his  Majefty   the 
next  Day,  and  acquainted  him,  that  they  fub- 
mitted to  his  Regulations.      However,    the 
City  neglecting  to   fign  the  faid  Submiffion, 
and  Regulations  $  and  a  great  many  Citizens 
being  found  deeply  engaged   in   the    Confpi- 
racy  againft  his  Majefty  ;  and  that  the  Mal- 
contents relied  chiefly  on  their  Afliftance,  the 
King  was  in  a  Manner  compelled,  in  his  own 
Defence,  and    to  prelerve  himielf  upon  the 
Throne,  to  take  Advantage  of  the  Judgment 
on  the  §>uo  Warranto,  and  caule  it  to  be  en- 
tered up  :  After  which  the  Lord  Mayor,  She-  ^he  J"Ag- 
riffs,  and  other  Officers,  received  their  Com-ww*°*" 
millions  from  the  King,  without  an  Election 5 
and  his    Majefty,     by   his  fole    Authority,  Lord 
changed  the  Magiftrates  of  the  City,  when-^T^c- 
ever  he  faw fit:  And  in  this  Situation  the  Ma-^SSS^ 
giftracy  of  the  City  remained,  till  the  Year 
1688  ;  when  King  James  II.  being  alarmed 
by  the  Preparations  made  by   the  Dutch,  to 
invade  the  Kingdom,  thought  fit  to  reftore  The  Char- 
them  their  Charter,  and  the  Liberty  of  elecl;- Ur  Yefter~ 
ing  their  Officers,  and  Magiftrates,  as  former- ed' 
ly  ;  and  thereupon  Sir  George  Treby,  the  Re- 
corder, and  the  reft  of  the  Officers,  were  re- 
ftored. 

By  a  Statute  of  2  W.  and  M.  Cap.  3.  Re-  -An  AS  fir 
citing  that  a  Judgment  had  been  given  in  the  Rewrfing 
Kings-Bench,  in lYmity-l'erm,  35  Car. II.  on  Je^t"  s" 
a  £>uo  Warranto,  againft  the  City  of  London, 
That  the  Franchile  of  the  laid  City  Ihould  be 
leized  into  the  King's  Hand,  as  forfeited  :  It 
is  thereby  declared,  that  the  faid  Proceedings 
were  illegal  and  arbitrary  -y  and  enacted,  that 
the  laid  Judgment  Ihould  be  Reverted,  and 
made  Void. 

And  that  the  Mayor,  Commonalty,  and 
Citizens  of  London,  Ihould  remain  a  Body  po- 
litick, by  the  Name  of  the  Mayor,  &c.  with- 
out any  Seizure,  or  Forejudger,  of  the  laid 
Franchile,  upon  Pretence  of  any  Forfeiture  3 
or  Mildemeanor  -3  and  Ihould  enjoy  all  their 
R  ights,  Charters,  &c.  which  they  had  at  the 
Time  of  Recording  the  laid  Judgment.  And 
that  the  City-Officers  Ihould  be  reftored,  that 
were  dilplaced  after  the  laid  Judgment. 


The 


A  CRITICAL   REVIEW    of 


oSh. The  Trial  of  Captain  Thomas  Walcot,  for  High- 
Treafon,  at  the  Old-Baily,  London,  July  12, 
1683.  35  Car.  II. 


1683. 

3  5  Car.  II. 


35 

Walcot"* 
IriaL 


Vbe hdici-  >-Tp  HE  Indictment  charged  the  Prifoner 
ment.  y  yjifa  High-Treafbn,  in  compalfing,  and 
confpiring  the  Death  of  the  King,  to  raife  a 
Rebellion,  and  to  fubvert  the  Government ; 
and  to  that  End,  meeting  and  confulting 
with  divers  other  Traitors,  to  accomplilh  the 
laid  Treafbns,  promifing  to  be  aiding  and  a£ 
filling  to  them,  and  providing  Arms  for  that 
End. 
Col  Rum-  The  Witneffes  being  called,  Colonel  Rum- 
fey'j  Evi-fey  was  fworn,  who  depoied,  That  the  latter 
End  of  October,  or  the  Beginning  of  Novem- 
ber laft,  he  was  with  Lord  Shaftesbury  late  at 
Night,  who  told  him,  that  the  Duke  of  Mon- 
mouth, Lord  Ruffel,  Lord  Grey,  and  Sir  Tho- 
mas Armftrong,  were  at  Mr.  Shepherd's,  a 
Merchant,  near  Lombard-Street,  and  he  de- 
fired  this  Witnefs  to  go  to  them,  and  know 
what  they  had  done  about  the  Rifing  at  Sfaun- 
ton  :  That  he  went  accordingly,  and  Mr. 
Shepherd  carried  him  up  to  them  :  And  they 
told  him  Mr.  Zrenchard  had  failed  them  about 


dence. 


This  Refblution  was  taken  laft  Spring, 
at  Mr.  Weft's  Chamber,  before  the  King 
came  from  New-market ;  and  was  the  firft 
Meeting  Capt.  IValcot  was  at.  There  were 
feveral  Meetings  afterwards  at  Mr.  Weft's 
Chamber,  to  confult  whether  they  could  raife 
the  Number  refolved  upon  $  and  Notes  were 
brought  by  Goodenougb  and  Rumbold,  that 
they  might  not  be  deceived  in  their  Number  : 
And  at  that  Time  Capt.  Walcot  was  there, 
and  undertook  to  go  to  Rumbold' s  Houfe  (the 
Rye~)  and  he  thought  did  go  down  to  that 
Place  :  And  Rumbold  infilled  on  having  fifty 
Men  for  this  Enterprize. 

That  he  was  alfb  at  the  Salutation  Tavern 
in  Lombard-ftreet,  and  at  the  Green-Dragon  on 
Snow-Hill,  with  Capt.  IValcot,  and  other  Con- 
fpirators ;  where  they  difcourfed  of  dividing 
the  City  into  twenty  Parts  ,  and  how  many 
Men  could  be  railed  out  of  every  Part  j  and 
they  were  to  be  divided  into  Fifteenths,  and 
every  Man  to  lead  a  Fifteenth.    Goodenougb, 


the  Men,  and  they  could  proceed  no  farther  at  Wade,  and  Weft,  were  entrufled  with  this 


that  Time:  That  he  returned  to  Lord  Shaftef- 
bury  next  Day,  and  told  him  what  they  laid 
whereupon  he  prepared  to  go  for  Holland,  fay 


There  was   no  Dependance  on 


thole 
leave 


mg, 

Gentlemen  that  met,    and  he  would 

England. 

A  Fortnight  after,  there  was  a  Meeting  at 
Mr.  Weft's  Chamber  in  the  temple,  (Captain 
Walcot  was  in  Holland  then)  and  there  it  was 
laid,  nothing  could  be  done  by  a  general 
Rifing :  There  was  no  furer  Way  than  to 
take  off  the  King  and  the  Duke ;  and  that 
could  not  be  carried  on  without  Mr.  Fer- 
gufon,  who  was  then  in  Holland :  Whereupon 
aLetter  was  lent  him,  and  he  came  over  with 
Capt.  Walcot :  And  there  was  a  Meeting  loon 
after,  at  which  it  was  concluded,  That  nothing 
could  be  effected  without  taking  off  the  King 
and  the  Duke  :  And  there  were  two  or  three 
Meetings  to  find  out  a  Number  of  Men,  with- 
out which,  Rumbold  would  not  undertake  it  • 
at  which  Meetings  Mr.  Walcot  was  not  pre- 
fent ;  but  to  the  third  or  fourth  Meeting 
Mr.  Walcot  came,  and  relblved,  at  laft,  to 
join  in  the  Matter :  He  would  not,  indeed, 
have  a  Hand  in  attacking  the  Coach  ;  but 
would  command  a  Party  that  Ihould  charge 
the  Guards.  There  were  to  be  Ieveral  Parties  • 
one  fmall  Party  was  to  have  killed  the  Pofti- 
lion  and  the  Horles ;  Mr.  Rumbold,  with  a 
certain  Number,  was  to  fet  upon  the  Coach ; 
and  Capt.  Walcot  on  the  Guards :  And  this 
was  to  have  been  executed  at  Mr.  Rumbold's 
Houfe,  commonly  call'd  the  Rye-Houfe,  near 
Hodfdon  in  Hertford/hire,  as  the  King  came 
laft  from  New-market :  Mr.  Rumbold,  and 
thofe  who  attacked  the  Coach,  were  to  fire 
BlunderbulTes  into  it  j  and,  if  they  had  milled, 
they  were  to  have  done  it  with  their  Swords. 


Goodenough  gave  an  Account  of  feven  Parts  of 
the  twenty  j  and  laid,  out  of  thele  would  be 
railed  2900  Men ;  but  that  the  other  thirteen, 
as  he  computed,  would  not  raife  as  many 
more. 

The  Chief  Juflice  demanding,  Why  the 
Defign  was  not  executed  as  the  King  came 
from  New-market?  Rumfey  anfwered,  The 
Fire  happened  there,  and  brought  the  King 
from  New-market  before  the  Men  could  be 
got  ready :  They  talked  of  doing  it  the 
Saturday  before  Eafter ;  but  he  came  back 
the  Stae/day  before.  The  News  coming  to 
Town  on  Friday,  of  the  Fire  at  New-market, 
they  were  all  in  Confufion,  and  could  not  gee 
their  Men  ready  by  Sfuefday.  Fergufon  then 
lodged  in  G event-Garden,  and  lent  for  Ieveral 
of  the  Men  to  come  to  him,  to  lee  if  they 
could  be  got  together  before  luefday,  when 
the  King  was  to  come  back  ;  but  it  could  not 
be  done,  and  it  was  laid  afide  for  that  Time  : 
But  there  was  a  Meeting  immediately  after, 
where  Walcot,  Weft,  Rumbold,  and  Good- 
encugh  were  prelent,  and  it  was  relblved, 
that  Money  Ihould  be  railed  to  buy  Arms, 
that  they  might  not  be  dilappointed  again  j 
and  Rumbold  undertook  to  provide  them. 

The  Chief  Juflice  demanding,  If  they  had 
any  further  Defign  upon  the  King  at  this 
Meeting  ?  Rumfey  anfwered,  Yes,  it  was  to 
be  done  at  his  coming  from  Windfor  to  Lon- 
don ;  or  from  Windfor  to  Hampton-Court,  or  at 
the  Playhoufe  -3  and  thefe  Arms  were  to  be  in 
Readinefs  againft  any  Opportunity  that  Ihould 
happen  :  That  Mr.  Weft  alio  undertook  to 
provide  Arms ;  and  told  the  Deponent  he  had 
bought  them  ;  but  did  not  get  his  Money  in 
fix  or  leven  Weeks  after,  and  then  he  was  paid 
an  hundred  Pounds  by  Fergufoti. 

Mr. 
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16S5.  Mi".  Solicitor  demanding  when  their  laft 
55 C*1'11-  Meeting  was?  Rumfey  anfwered,  He  thought 
-/v°~'  it  was  the  very  Thar  [day  before  the  Difcovery, 
at  the  Saint ation-Ta'vern  in  Lombard-ftreet , 
where  were  prefent  Walcot,  Weft,  Wade,  the 
two  Gcodenoughs,  Nelthrop,  and  himfelf.  They 
had  fome  Intimations  it  was  discovered,  the 
Friday  or  Saturday  before  ;  and  did  meet  at 
the  George  on  Ludgate-hill :  They  went  thi- 
ther to  know  of  Goodenougb ,  what  was  done 
about  the  other  thirteen  Parts,  being  re- 
fblved  to  carry  on  the  Defign  ft  ill.  He  told 
them  he  had  no  Account  ;  but  thought  they 
fhould  have  a  Meeting  on  Saturday  in  the 
Afternoon,  at  the  George  on  Ludgate-hill, 
where  they  fhould  have  an  Anfwer  ;  but  the 
Difcovery  happening  in  the  mean  time,  but 
few  of  them  met  there.  The  Mcnday  after, 
•there  was  a  Meeting  at  Capt.  Tracy's  ;  where 
were  prefent  Capt.  Walcot,  Mr.  Weft,  Wade, 
Nelthrop,  the  two  Good 'enc ugh s,  and  Fergufon; 
and  they  exclaimed  againft  Keeling,  who 
made  the  Difcovery,  and  took  Refolutions  to 
be  gone. 

Capt.  Walcot  demanding,  If  he  ever  met  at 
Mr..  Weft's  Chamber  till  his  Majefty's  Return 
from  New-market  ?  Kumfcy  anfwered,  There 
was  one  Meeting  at  the  Five  Bells  in  the 
Strand;  where  only  Fergufon,  Rumbold,  Weft, 
Goodenougb,  and  himfelf,  Were  prefent ;  but 
Fergufon  had  informed  them  Capt.  Walcot 
would  be  there  :  However,  Capt: IValcot  came 
to  their  next  Meeting  at  Mr.  Weft's  Chamber, 
at  the  time  the  King  was  at  New-market  : 
The  King  was  at  New-market  when  Capta.in 
Walcot  and  Mr.  Fergufon  came  from  Holland. 
Keeling'*  Then  Keeling  wasfworn,  and  depoied,  That 
Evidence  meeting  Rumbold  and  Goodenougb  at  the  Sun- 
T'avem,  fome  time  before  the  King  went  to 
Nezv-market,  Goodenougb  enquired  of  him  then, 
and  feveral  times  afterwards,  What  Men  he 
could  procure  to  go  down  to  New-market  to  kill 
the  King  ?  That  he  had  fome  Difcourfe  with 
Burton  and  T'hompfon  on  the  fame  Subject  ; 
and  that  Burton  told  him}  Barber  and  Tkmp- 
fcn  would  be  concerned  in  it :  That  the  Friday 
after  the  Fire  happened  at  New-market,  Rum- 
bold  came  to  the  Deponent's  Houfe,  to  fee 
what  Men  he  could  procure  ;  and  defired  to 
fee  them  next  Day  :  That  the  Deponent, 
Rumbold,  Burton,  Thompfon  and  Barber,  met 
at  the  Mitre-Tavern,  without  Aldgate,  next 
Day,  and  difcourfed  of  going  down  to  Rum- 
lolfs  Houfe,  called  the  Rye  ;  and  Rumbold 
faid,  there  could  not  be  a  better  Place  for 
executing  their  Defign,  it  ftanding  remote 
from  Neighbours :  And  as  an  Argument 
to  prevail  with  them1,  he  faid,  It  would  be 
keeping  one  of  the  Commandments  to  kill 
the  King  and  the  Duke  of  York,  for  it  would 
lave  abundance  of  Bloodfhed  ;  and  acquainted 
them  with  the  Manner  they  defigned  to  effect 
it.  That  they  afterwards  went  to  the  Dolphin 
in  Barthclome<w-lane,(y/here  were  prefent  Rum- 
bold, IVeft,  Goodenohgh,  and  Hone  the  Joyner) 
and  difcourfed  of  the  Time  the  King  was  ex- 
pected home:  And  Weft  asked  how  many 
Swan-quills,  Goofe-quills,  and  Crow-quills, 
and  what  Sand  and  Ink  were  wanting  ?  And 
it  was  anfwered,  Six  Swan-quills  ;  twenty 
Goofe-quills ;  and  twenty  or  thirty  Crow-quills. 
JKFo.  ij. 


That  Swan-quills  were  Blunderbuffes ;  Goofe-     l<>$3- 
quills,   Muskets  j    Crow-quills,   Piftols ;    and  ^T^' 
Sarid  and  Ink,  Powder  and  Bullets.    That  as  v^v*s*' 
to  Capt.  Walcct,  the  Pritbner,   he  was  at  the 
Salutation-T'avern  with  them  when  Weft  called 
him  Oiling  ;  and  faid,   He  hoped  to  fee  him 
at  the  Head  of  as  good  an  Army  at  Wapping, 
as  Oiling  was  at  Cullen  ;   which  he  fuppofed 
Capt.  Walcot  remembered  very  well. 

That  fome  time  before  the  Defign  was  dif- 
covered,  Goodenougb  gave  the  Deponent  a 
Paper,  wherein  he  told  him,  he  had  divided 
the  City  into  twenty  Parts,  and  one  of  them 
was  for  himfelf ;  and  bid  him  to  communicate 
it  to  nine  or  ten  Perfbns  he  could  truft  j  and 
direct  them  to  go  to  feveral  other  Perfbns, 
and  ask  them,  Suppofmg  the  Papifts  Jhould  rife, 
or  there  Jhould  be  a  French  Invajion,  Are  you 
in  a  Pcfture  of  Defence  ?  This  was  all  we  were 
to  communicate  ;  and  this  was  to  feel  them, 
and  fee  how  many  Men  they  could  raife.  That- 
Goodemugb  faid,  they  had  a  Defign  to  kill 
the  King  at  the  Bull-Feaft,  and  would  have 
thefe  Men  in  Readinefs :  T  hat  it  was  to  be 
laid  upon  the  Papifts  ;  and  to  draw  in  the 
poor  People,  they  were  to  declare  they  fhould 
be  eafed  of  Chimney-Money.  The  Deponent 
underftood,  he  was  intended  to  go  down  to 
Rumbold's  Houfe  with  the  Men  he  raifed; 
but  he  did  not  remember  he  was  asked  the 
Queftion.  He  confeffed  alfb,  he  fuffered  him- 
felf to  be  made  a  Special  Bailiff,  and  actually 
arretted  the  Lord  Mayor  ;  but  laid  he  was 
put  upon  it  by  Goodenougb,  the  Under- 
sheriff 

'Lachary  Bourn  being  fworn,  depofed,  That  BournV 
Fergufon  lodged  at  his  Houfe ;  and  C&pt.Wal-Evidence- 
cot,  the  Prifbner,  ufed  to  come  thither.  That 
he  met  Capt  Walcot,  and  feveral  more  of  the 
Confpirators,  at  the  Dragon  on  Snow-Hill  j 
and  their  Bufinefs  was  to  raife  Men,  and 
divide  the  City  into  twenty  Divifions,  in  order 
to  the  fecuring  his  Majefty  and  the  Duke  of 
Tork,  and  letting  up  the  Duke  of  Monmouth  ; 
he  thought  they  never  exprefied  it,  Killing 
them,  at  thofe  Meetings.  That  they  were  to 
raife  as  many  Men  as  they  could  in  their  Di- 
vifions,  but  were  not  to  tell  them  their  direct 
Bufinefs ;  but  only  fay,  If  there  Jhould  be 
Occafion  ;  or,  If  the  Papifts  Jhould  rife  ?•  That 
they  might  know  their  Strength.  That  Good- 
enough  brought  an  Account  of  about  four 
thoufand  he  could  raife,  when  Capt.  Walcot 
was  prefent :  And  the  Captain  was  at  three 
of  their  Meetings,  if  not  at  all. 

That  they  were  to  have  feized  the  Lord 
Mayor,  the  two  Sheriffs,  the  Chief  Minifters 
of  State,  and  fome  of  the  Aldermen :  And 
Weft  faid,  it  fhould  be  his  Bufinefs  to  fecure 
the  Lord  Keeper  ;  he  would  call  him  to  Ac- 
count, and  put  him  in  mind  oiColledge. 

That  the  Confpirators  met  at  Capt.  T'racy's 
the  Saturday  before  the  Difcovery  ;  and  that 
Evening  they  had  fome  Intimation  of  it.  That 
on  Monday  Morning  following,  he  was  at  a 
Meeting  with  Capt.  Walcot,  Mr. Fergufon, Good- 
enough,  Weft,  Norton,  Rumfey,  and  one  Capt. 
Pottle.  They  refolved  on  nothing  then  ;  but 
he  left  them  debating  on  killing  of  Keeling, 
becaufe  he  had  made  a  Difcovery.  And  they 
faid,  they  thought  they  had  better  ftand  to 
6  A  is 
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1685     it  with  their  Swords  in  their  Hands,  than  be 
3  5  Car.  II.  hanged. 

^V^  Capt.  Walcot  demanding,  If  the  Witnefs 
ever  heard  him  fay  any  thing  of  affaffinating 
the  King  ?  Bourn  anfwered,  He  never  did  -3 
but  the  Difcourfe  was  about  fecuring  the  King 
when  Capt.  Walcot  was  there  ;  though  it  was 
laid,  at  feveral  Meetings,  Sthere  was  no  Way 
like  loppingthem ;  by  which  they  underftood, 
the  taking  off  the  King  and  Duke  of  lork  : 
That  was  the  ufual  Phrafe  ,  and  he  fuppofed 
the  Captain  had  heard  it. 
WeftV  Mr  Wefi  being  fworn,  depofed,    That  one 

Evidence.  Morning  Capt.  Walcot  came  to  his  Chamber, 
and  difcourfing  of  the  Election  of  the  Sheriffs 
in  the  City,  carried  on  contrary  to  Juftice,  as 
they  thought,  the  Captain  laid,  Will  People  do 
nothing  to  fecure  them/elves  ?  Adding,  tfbere 
was  an  Injiirrettion  defigned  within  three  Weeks 
or  a  Month,  that  would  make  us  free,  or  worfe. 
A  little  after,  the  Captain  told  him  that  he 
was  engaged  in  fuch  a  Defign  3-  and  Lord 
Shaftesbury  had  engaged  him  in  it :  That  he 
expected  to  be  a  Colonel  of  Horfe ;  and  asked 
the  Deponent,  If  he  would  have  a  Command 
under  him  ?  And  that  he  told  him  then,  to 
the  beft  of  his  Remembrance,  that  Lord 
Shaftesbury  had  another  Defign  upon  the  King 
and  Duke,  as  they  came  from  New-market  in 
October  ;  but  he  abhorred  any  fuch  Thing  ; 
and  would  only  be  concerned  in  the  general 
Infurrection  :  And  he  asked  the  Deponent  to 
lend  him  a  Suit  of  Silk  Armour  he  bought 
about  four  or  five  Years  before,  when  the 
Popifh  Plot  broke  out.  That  he  defired  the 
Deponent  alfb  to  provide  him  a  good  ftiff 
Tuck,    which  he  did. 

That  he  underftood  the  Defign  was  put  off 
by  the  Failure  of  Mr.  tfrenchard,  who  had, 
about  a  Fortnight  before,  talked  of  great 
Forces  he  could  raife  in  the  Weft  ;  but  the 
Duke  of  Monmouth  fending  for  him,  his  Heart 
failed  him,  and  he  faid  he  could  not  raife  any 
Men  -3  upon  which  my  Lord  Grey  called  him 
Coxcomb.  This  was  about  the  19th  of  No- 
vember. 

That  after  this  he  underftood,  by  Captain 
Walcot,  that  Fergufon  had  the  Conduct  of  the 
Affaffination  intended  in  Oclober  ;  and  when 
that  Defign  had  mifcarried,  to  the  beft  of  his 
Remembrance,  Capt.  Walcot  told  him,  there 
was  another  Defign  of  attacking  the  King  and 
the  Duke  at  my  Lord  Mayor's  Feaft  in  the 
Hall,  or  in  ttieir  Return  home  in  Paul's  Church- 
Tard,  or  at  Ludgate  3  and  Mr.  Fergufon  told  him 
the  fame  thing:  But  the  King  not  dining  there, 
they  were  difappointed.  At  other  times  it 
was  propofed  to  do  it  as  the  King  and  Duke 
went  down  the  River ;  or  at  the  Play-houfe ; 
or  coming  from  thence  :  And  Colonel  Kumfey 
laid,  He  wondered  the  Lords  and  Great  Men 
who  were  fo  fond  of  the  Thing,  did  not 
raife  a  Purfe,  and  buy;  fbmebody  an  Office, 
who  fhould  rail  at  the  Duke  of  Monmouth 
and  the  Whigs,  and  by  that  Means  find  an 
Opportunity  of  getting  Accefs  to  the  King's 
Perfbn.  After  thefe  Difcourfes,  when  Lord 
Shaftesbury  retired  to  Holland,  Mr.  Fergufon 
did  fb  too,  and  Capt.  Walcot  with  them.  After 
Capt.  Walcot  and  Fergufon  returned  from  Hol- 
land, the  Captain  did  fay,  at  the  Deponent's 


Chamber,  he  was  to  command  the  Party  of  ^;r; 
Horfe  that  were  to  attack  the  Guards  at  >  5 Cl"'- iL 
Kumbold's  Houfe  :  They  were  to  lie  there  ^^ 
perdue,  till  the  King  came  juft  down  upon 
them  i  and  there  being  a  Gate  to  pafs  through, 
it  was  to  be  fhut  upon  the  Horfe-Guards,  that 
they  could  not  come  to  his  Relief  j  and  Rum- 
bold  faid  he  would  bring  them  off  over  the 
Meadows  by  Hackney-Marjh  :  But  the  Me- 
thod the  Captain  approved  of  was,  to  retire 
within  the  Wall,  and  there  remain  till  Night, 
it  being  a  Place  they  could  defend  againft  any 
Force  for  a  Day's  time.  And  here  he  re- 
membered, that  at  his  firft  Difcourfe  with 
Capt.  Walcot  in  November,  the  Captain  told 
him  Lord  Shaftesbury  was  preparing  a  Decla- 
ration to  be  publifhed  in  Cafe  of  an  AfTaiTi- 
nation  or  Infurrection  ;  and  would  have  feve- 
ral People  employed  in  drawing  it,  that  they 
might  pick  one  good  one  out  of  them  all : 
And  that  the  Captain  fhewed  him  a  Paper, 
which  was  a  Collection  of  all  the  PafTages  in 
the  Reign  of  King  James  I.  Charles  I.  and 
his  prefent  Majefty's,  which  he  called,  At- 
tempts to  introduce  arbitrary  Power 3  and  con- 
cluded with  charging  them  with  fome  perfonal 
Vices ;  declaring,  that  the  Government  was  dif- 
folved,  and  they  were  free  to  fettle  another 
Government. 

That  after  their  Difappointment  by  the 
Fire  at  New-market,  the  Confpirators,  among 
whom  was  Capt.  Walcot,  met  at  the  Depo- 
nent's Chamber,  and  confulted  how.  it  might 
be  done  another  Day  :  But  it  being  faid  the 
King  would  be  at  home  next  Day,  it  was  laid 
afide.  That  they  met  next  Week  (not  at  his 
Chamber,  Colonel  Kumfey  was  miftaken  in 
that)  but  at  the  George  and  Vulture  ,  and  dif- 
courfing  of  the  late  Difappointment,  it  was 
obferved,  one  Reafon  of  it  was,  becaufe  they 
had  not  Arms  in  Readinefs 3  and  they  agreed, 
that  ten  BlunderbufTes,  twenty  or  twenty-two 
Inches  in  the  Barrel  -3  thirty  Carabines,  twen- 
ty-eight Inches  $  and  thirty  Cafes  of  Piftols, 
fourteen  Inches,  fhould  be  bought  j  and  the 
Deponent  was  put  upon  providing  them,  be- 
caufe he  had  a  Pretence  for  it,  having  a  Plan- 
tation in  Carolina  :  That  he  bought  the  Arms, 
accordingly,  and  Mr.  Fergufon  paid  him  for 
them  a  great  while  after.  That  it  was  agreed, 
the  Lord  Mayor  and  Sheriffs,  and  as  many  of 
the  Lieutenancy  as  they  could  take,  fhould  be 
killed  ;  and  the  principal  Minifters  of  State, 
particularly  the  Lords  Halifax  and  Rochefter, 
and  the  Lord  Keeper :  Thefe  they  would 
hang  for  the  Murder  of  Colledge,  on  the  fame 
Poft  he  was  hanged.  That  Sir  John  M-.ore 
was  to  be  hung  up  in  Guild-Hall :  Their 
Lordfhips  the  Judges  were  to  be  flead  and 
fluffed,  and  hung  up  in  Wreftminfter-Hall  -3  and 
feveral  of  the  Penfionary  Parliament  were  to> 
be  hanged,  as  Betrayers  of  the  Peoples  Rights. 

The  Attorney-General  demanding,  If  Wal- 
cot was  prefent  at  thefe  Difcourfes  ?  Weft  an- 
fwered, He  was  not  at  his  Chamber  fo  often 
as  the  reft  ,  but  he  was  there  fometimes,  when 
thefe  Things  were  difcourfed  of:  And  that 
upon  the  News  of  the  Fire  at  New-market, 
the  Captain  laid,  /  believe  God  ftoews  his  Dif- 
approbation  of  the  tfhing  :  And  Fergufon  an- 
fwered,   /  believe  he  referves  them  for  worfe 
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Pimijlvnent  :  And  the  Captain  faying,  he  de-j  the  Nation,  though  he  did  not  approve  of  th 


K^^V  fired  his  Name  might  be  concealed  ;   Fergufo 


(•"Y^-J 


anfwered,  Why  Jlooula  you  be  ajbamed  ?  It  is 
a  glorious  AClion  ;  fuch  an  Action  as  I  hope 
to  fee  pnblickly  rewarded  by  Parliament.  I 
queflion  not  but  you  will  be  famed  for  it  ;  and 
Statues   creeled   for    you,    with    the  title   of 

LlBERATORES  PatRIJE. 

That  Fergufon,  who  was  an  Independent 
Parfbn,  faid,  He  had  told  fbme  Noncon- 
formift  Minifters  of  it,  and  they  defircd  him 
to  forbear  -?  they  were  a  filly  Sort  of  People, 
he  faid,  and  did  not  know  how  to  diftinguifh 
between  killing  a  Prince  for  Difference  of  Opi- 
nion in  Religion,  and  deftroying  a  Tyrant  for 
Prelervation  of  the  Rights  and   Liberties  of 

the  People. It  was  an  Action,    he  faid, 

would  make  all  the  Princes  in  the  World  trem- 
ble, and  teach  them  to  ufe  their  Subjects 
kindly. 

It  being  demanded,  What  they  fhould  do 
with  the  King's  Natural  Sons  ?  Fergufon  an- 
fwered, They  were  good  lufty  Lads,  they 
would  keep  them  for  Porters  and  Watermen  : 
And  as  to  the  Lady  Anne  (afterwards  Queen 
Anne*)  they  might  marry  her  to  fbme  Coun- 
try Gentleman,  for  a  Breed  to  keep  out 
Foreign  Pretenders. 

Weft  further  depofed,  That  there  was  a 
Treaty  between  the  Scots  and  Chiefs  of  the 
Faction  in  England  :  And  that  the  Scots  in- 
fifted  on  ten  thoufand  Pounds  to  buy  Arms, 
but  came  down  at  laft  to  five  thoufand  ;  and 
the  Earl  of  Argyle  was  to  command  them  : 
But  this  Treaty  was  broke  off,  becaufe  the 
Scots  would  not  declare  at  firft  for  a  Common- 
wealth, the  extirpating  of  Monarchy,  and  the 
Family  of  the  Stuarts.  That  at  a  Meeting 
at  the  Toung  De<vil-ta<vem,  where  Wahot,  the 
Prifoner,  was  prefent,  Hollow  ay  propofed, 
fince  the  Scotch  Bufinefs  was  at  a  Stand,  they 
fhould  try  what  Forces  they  could  raife  in 
England :  And  Fergufon  faid,  He  believed,  if 
three  thoufand  Men  could  be  had,    the  Duke 


prefent  Inftruments. 

Mr.  Blathwait  being  fworn,  depofed,  That  WaiTc. 
IValcot,  the  Prifoner,    after  the  Difcovery  ofcorfrpi, 
the  Confpiracy,  lent  a  Letter  to  Mr.  Secre- ^  #''* 
tarv  Jenkins,    wherein  he  acknowledged  his  %  .ft  %A 

/-«    •  i         i  »  j  i  ■      fir        i  •    ■.  »   -    *     ,        °  evidence. 

Guilt ; .  laid  himfeJf  at  his  Majefty  s  Feet,  and 
promiied  to  difcover  all  he  knew  relating  to 
the  Plot  in  England,  Scotland,  and  Ireland : 
faid,  Thatjiis  Intimacy  with  a  Scotch  Minifter 
occasioned  his  knowing  very  much  ;  and  af- 
fured  his  Majefty,  the  Bufinefs  (the  Confpi- 
racy) was  laid  very  broad. 

Capt.  Wahot,  in  his  Defence,  faid,  That  he  His  D'i- 
was  not  fuch  a  Natural  and  a  Fool,  to  think, /"• 
that  if  he  charged  the  Guards,  while  another 
killed  the  King,  he  was  lefs  guilty  than  the 
Man  that  killed  him :  And  as  to  the  affaflimting 
his  Majefty,  it  never  entered  into  his  Thoughts. 
Here  were  four  Gentlemen,  WitnefTes  againft 
him,  who,  by  their  own  Confeffion,  were 
guilty  ;  and  to  wipe  oft* their  own  Stains,  were 
relblved  tofwear  him  out  of  his  Life :  That  Mr. 
IVeft  had  told  a  long  Story,  fbmetimes  naming 
one  Gentleman,  and  fbmetimes  another  •  and 
he  was  afraid  the  Jury  might  apply  it  all  to 
him  who  was  leaft  concerned  •  for  he  had  the 
Gout  all  that  Month'  the  King  was  at  New- 
market, and  Mr.  IVeft  came  to  fee  him  feveral 
times :  He  was  not  able  to  draw  on  a  Boot ; 
and  was  never  out  of  his  Lodgings  but  once, 
when  he  went  to  Stepney  to  dip  his  Foot  in  the 
Wells  there. 

He  acknowledged  he  had  been  at  fome  Con-  A Mother 
fults,    and  knew  of  an  Infurreclicn  that  was^f  U/L 
intended;   which  he  held  was  but  Mifprifbn    "^W"' 
of  Treafon,  as  he  was  to  have  no  Hand  in  it ; 
and  abfblutely  denied  he  knew  of  any  Defign 
againft  the  King's  Life. 

The  Chief  Juftice  demanding,  What  he 
did  in  England,  wflen  his  Dwelling  was  in 
Ireland  f  The  Prifoner  anfwered,  He  was  in- 
vited over  by  Lord  Shaftesbury,  to  go  Gover- 
nor to  Carolina  ;  but  that  Poft  being  difpofed 


of  Monmouth  and  Lord  Ruffel  would  appear   of  to  another  before  he  came,  he  went  with 
at  the  Head  of  them.     That  the  City  was  to  Lord  Shaftesbury  to  Holland ;   and  when  that 


be.divided  into  twenty  Parts,  as  the  other  Wit- 
nefTes had  depofed  :  And  that  Lobb  (an  Inde- 
pendant  Preacher)  faid,  he  would  try  what 
his  Congregation  would  do.  That  after  they 
had  an  Intimation  of  the  Difcovery  of  the 
Confpiracy,  they  procured  Keeling  to  come  to 
one  of  their  Meetings  in  the  City,  and  there 
Rumbold  charged  him  with  betraying  them  ; 
and  he  ufed  a  great  many  Imprecations,  deny- 
ing he  had  made  any  Difcovery  :  Then  they 
had  fbme  Difcourfe  of  killing  him,  and  others 
propofed  his  going  out  of  Town  •  but  he  refuted 
to  go.  And  had  not  Keeling  deceived  them 
by  his  Proteftations  at  the  Tavern,  he  had 
been  killed  there.  Wade  faid  at  this  time,  If 
the  Duke  of  Monmouth  would  go  into  the 
Weft,  they  might  try  a  Pufh  for  it :  Wahot 
anfwered,  He  was  fatisfied  God  would  deliver 


Lord  died,  he  returned  to  London,  where  he 
fell  ill  of  the  Gout :  And  this,  and  the  making 
fome  Provifion  for  his  Children,  occafioned 
his  Stay  in  Town. 

The  Chief  Juftice  then  proceeded  to  direct  the  Chef 
the  Jury  :   And  obferved,    'that  the  Prifoner  7ufi'ce  dt~ 
confeffed  his  having  been  at  federal  treafonabh  Z^f the 
Confults  ;  and  that  the  being  at  fuch  Confults, 
and  meeting  for  that  Purpofe,  was  down-right 
treafon,  and  not  Mifprifion  of  treafon,  as  the 
Prifoner  apprehended.     There  was  no  Doubt 
but  the  meeting  feveral  times  upon  this  De- 
fign,  and  concealing  it,  was  Treafon,  though 
it   had  not  been  proved  he  faid  any  thing 
there  ;    but  that  in  Truth,    the  Proof  was 
ftronger  than  could   have  been  expected  in 
fuch  a  Cafe.  Whereupon  the  Jury,  after  a  very  He  is  con- 
fhort  Recefs,  brought  in  the  Prifoner  Guilty.  °,iSW 
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Si. The  Trial  of  William  Hone,  for  High-Tr eafon, s;$;It 
at  the  Old-Baily,  London,  the  fame  12th  zud^^ 
13th  ofjufy,    1683.    35  Gzr.  II. 


IVitnrJfes 

however 


4he  In-  >TpHE  Indi&ment  charged  the  Priibner  with 
dOlment.  X  Compaffing  and  Conlpiring  the  Death 
of  the  King  ;  to  fubvert  the  Government, 
and  raife  a  Rebellion :  And  with  Meeting  and 
Confulting  with  other  Traitors  $  and  pro- 
viding Arms  for  that  Purpofe. 

Hone  con-     The  Prifbner  pleading  guilty.  The  Chief 
fifes  he    juftice  demanded,  What  Part  he  was  to  have 

Rented       &^  .       fa.    Mattef  ?    The  prifoner  anfwered 
to    murder  .  »     j    r      1     i  • 

the  King.  Mr.  Richard  Gooclenough  delired  him  to  go 
with  him  ;  and  he  (Htne)  asking,  Whither  ? 
Goodenough  would  not  tell  him  the  Place ;  but 
he  understood  it  was  to  kill  the  King  and  the 
Luke  of  York. 

Mr.  Serjeant  Jeffries  laid,  Since  he  did 
not  confels  fully,  he  defired  he  might  be 
tried  ;  and  accordingly  the  Jury  were  fwom  : 
And  Keeling  depoied,  That  the  firft  time  he 
law  the  Priibner,  was  at  the  Dolphin-Cavern, 
examined.  when  Arms  were  agreed  upon  j  and' they  dif- 
courfed  of  the  Ring's  coming  from  New- 
market :  And  Kumbold  demanded  how  many 
Swan-quills,  Goole-quills,  &c.  would  be  want- 
ing :  The  Priibner  muft  remember  the  Dif- 
courfe,  for  he  was  by,  and  heard  it  all.  And 
that  he  told  this  Witnefs,  Chat  he  was  to  he- 
one  of  them  that  was  to  go  down  to  the  Rye, 
to  affaffmate  the  King.  And  afterwards,  at  a 
CofFee-Houle  in  Swithin's- Alley,  the  Priibner 
laid,  It  would  never  bt  well  till  the  Black- 
bird and  Goldfinch  were  knocked  on  the  Head, 
by  whom  he  meant  the  King  and  Duke  of 
fork. 

Hone  anfwered,  As  to  the  Blackbird,  he 
owned  it ;  but  he  never  heard  of  the  Gold- 
finch  till  then. 

Mr.  Weft  depofed,  That  the  Priibner  was 
at  the  Confult  at  the  Dolphin-Cavern,  but  did 
not  come  in  till  the  Diicourfe  of  Arms  was 
over  :  But  that  he  thought  he  faid,  If  the 
Duke  of  Monmouth  would  be  true,  and  ap- 
pear, he  could  bring  fifty  or  fixty  Men  from 
the  other  Side  the  Water,  to  do  the  Bufinefs. 
That  he  was  bafely  deluded  in  this  Bufinefs, 


by  Goodenough,  being  a  pretty  honeft  Fellow 
before. 

Here  the  Court  reproved  Weft  for  endea- 
vouring to  palliate  the  Prifbner's  Offence  :. 
And  Serjeant  Jeffries  laid,  He  was  not  worthy 
the  Mercy  the  King  had  fhewn  him. 

Sir  Nicholas  Butler  depoied,  That  the  Pri- 
ibner and  others  confpired  to  kill  the  King 
and  the  Duke  with  Crols-Bows,  coming  to  the 
Lord  Mayor's  Show,  Ibme  Years  ago ;  and 
the  Deponent  acquainting  his  Majefty  with 
it,  the  Priibner  confeffed  their  Defign  :  And 
that,  fince  he  was  taken  laft,  he  had  told  him, 
and  leveral  others,  He  was  to  he  one  of  thofe 
that  were  to  kill  the  King,  and  was  to  have 
twenty  Pounds. 

Capt.  Richardfon  depofed,  That  he  was- 
prelent  when  Sir  Nicholas  examined  the  Pri- 
ibner, concerning  his  being  in  the  Conlpiracy 
to  kill  the  King  and  the  Duke  ;  and  the 
Prifbner  confeffed  he  was  to  be  one  of  them  : 
And  he  laid  he  was  for  killing  the  King,  and 
laving  the  Duke ;  but  Goodenough  was  for 
both.  That  he  told  them  alio  the  whole  Bu- 
finefs of  the  Rye  ±  and  laid,  he  did  not  know 
the  Houle  ;  but  it  was  the  Place  where  the. 
King  was  to  be  murdered.  He  was  not  wil- 
ling at  firft  to  ftir  in  it ;  but  Goodenough  pro- 
mifed  him  twenty  Pounds ;  and  confeffed  what 
Sir  Nicholas  had  teftified  of  the  Crols-Bows. 

The  Chief  Juftice  demanding,  What  he 
had  to  fay,  as  to  his  undertaking  to  kill  the 
King  ?  He  anfwered,  He  was  drawn  into  it 
by  Mr.  Goodenough.  But  that  he  had  never 
any  Defign  to  kill  the  King  by  Crols-Bows  ; 
but  was  only  told  another  had  fuch  a  Defign, 
with  which  he  acquainted  Sir  Nicholas. 

The  Chief  Juftice  demanding,  What  Re- 
ligion he  was  of?  He  anfwered,  He  heard 
feveral  Sorts  of  Men  ;  fbmetimes  Baptifts, 
fbmetimes  Independents,  and  at  others,  Pref- 
byterians. 

Then  the  Chief  Juftice  obferving  there  was 
full  Evidence  againft  him,    the  Jury  found  Hone  ,-w>- 
him  Guilty,  without  going  from  the  Bar 
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5hThe  Trial  of  John  Rouse,  for  High-Treafon, 
at  the  Old-Baily,  London,  the  1 3  th  o£jufy9  1683. 
35  Car.  II. 


ids?. 

3  5  Car.  II. 


The  Indicf- 
merit. 


THE  Indictment  charges  the  Prifbner  with 
CompafTing  and  Confpiring  the  Death 
of  the  King,  and  the  Subverfion  of  the  Go- 
vernment ;  and  to  that  End  meeting  and  con- 
fulting  with  other  Traitors  to  provide  Arms, 
feize  the  fewer,  &c. 

Koufe  being  brought  upon  his  Trial,  'Tho- 
mas Leigh,  a  Dyer,  was  fworn  as  an  Evidence 
againft  him  ;  and  depofed,  That  in  June  laft 
the  Prifbner  carried  him  to  a  Club  of  the 
Confpirators  at  the  Kings- He  ad  -Tavern  in 
Swithins- Alley :  That  Goodenough  was  there, 
and  acquainted  the  Deponent  with  the  Defign 
to  fet  up  the  Duke  of  Monmouth,  and  kill  the 
King  and  Duke  of  Tork  :  That  he  (the  Wit- 
nefs) acquainted  the  Prifbner  with  what  Good- 
enough  faid  ;  but  he  found  he  knew  it  before. 
And  the  Prifbner  told  this  Witnefs,  he  could 
provide  Arms  for  an  hundred  Men ;  but  faid, 
nothing  was  to  be  done,  unlefs  the  King  was 
ieized  ;  for  they  remembred  Forty-one,  when 
the  King  fet  up  his  Standard :  Therefore  (fays 
the  Prifbner)  We  will  feize  them,  that  they 
Jhall  not  fet  up  their  Standard  :  But  he  was 
not  for  fhedding  their  Blood. 

That  the  Prifbner  alfb  propofed  the  play- 
ing for  a  Golden  Ball  upon  Black-Heath  -3  and 
he  would  engage  ten  Sea-Captains  to  manage 
that  Affair  ;  fo  that,  when  the  Play  was  over, 
every  Captain  fhould  take  his  Party,  and  go 
with  Long-boats,  and  Arms,  and  feize  the 
Tower  :  And  feveral  fuch  Difcourfes  the  Pri- 
fbner had  with  feveral  Men,  at  the  King's- 
Head  Tavern,  in  the  Hearing  of  the  Depo- 
nent. 

That  after  Oath  was  made  of  the  Depo- 
nent's being  in  the  Confpiracy,  he  lay  at  the 
Prifbner 's  Houfe,  who  cut  off  his  Hair,  and 
gave  him  a  Wig,  to  difguife  him ;  and  that 
he,  the  Prifbner,  and  Mate  Lee,  went  feveral 
Times  to  view  the  Tower  ;  and  Mate  Lee  fay- 
ing, he  would  undertake  to  attack  the  Tower 
at  Traitors-Bridge,  with  an  hundred  Grena- 
diers, Mr.  Koufe  faid,  he  had  been  at  Wap- 
ping,  and  fpoke  with  fbme  Sea-Captains,  and 
they  were  ready  to  undertake  the  Work. 

That  the  Prifbner  bid  the  Deponent  not  be 
difcouraged,  becaufe  Warrants  were  out  a- 
gainft  him  ;  and  entertained  him  well,  while 
he  was  at  his  Houfe  ;  and  they  had  feveral 
Meetings  at  Mr.  Blague's,  and  elfewhere  :  And 
he  was  affured  they  had  a  Thoufand  Horfe 
ready  in  the  Country,  and  Five  Hundred  in 
London  ;  and  that  they  contrived  to  fend  them 
Arms  in  Trunks  to  private  Houfes,  arid  were 
to  arm  themfelves  in  the  Night-time,  propo- 
fmg  to  fet  upon  the  King  and  Duke,  as  they 
came  from  Wind  for  ;  for  they  were  both  to 
be  taken  off!  Koufe  faid,  Take  them  off,  and 
then  no  Man  can  have  a  Commiffion  to  fight  for 
them  :  Adding,  that  the  King  had  been  fworn 

N°  15. 


in  France  and  Spain,  to  bring  in  Popery  and 
Arbitrary  Power,  in  fb  many  Years  ^  and 
therefore  it  was  no  Sin  to  take  him  off. 

The  Prifbner  demanded,  whether  ever  hie 
fpoke  to  the  Witnefs,  of  a  Defign  againft 
the  King  and  Government,  and  where  ?  And 
whether  the  Witnefs  did  not  begin  the  Dif- 
courfe  ? 

Leigh  anfwered,  He  could  not  be  pofitive, 
whether  Koufe  came  to  him,  or  he  to  Koufe ; 
or  which  of  them  difcourfed  of  it  firft  :  But 
Koufe  was  very  zealous  to  get  ten  Captains, 
to  have  the  Bail  played  for,  and  the  Tower 
taken. 

Mate  Lee  depofed,  That  the  Prifbner  en- 
quired of  him,  if  he  could  not  get  fome  Sea- 
men fit  to  be  Commanders  of  Ships :  And  the 
Deponent  demanding,  where  he  would  have 
thofe  Ships  ?  he  anfwered,  He  could  have 
fome  of  the  King's  Men  of  War,  that  lay  at 
Deptford  and  Wcolwich  ;  and  that  they  muft 
fecure  both  the  Tower  and  Whitehall,  or  they 
could  do  nothing.  And  the  Deponent  faying, 
Where  is  your  Oath  of  Allegiance  then  to  the 
King  ?  The  Prifbner  anfwered,  W°e  will  fecure 
the  King,  that  he  come  to  no  Damage ;  and  he 
fhall  remain  King  ftill :  And  defired  to  know, 
if  Mr.  Koufe.  had  any  thing  to  object  to  his 
Evidence  ;  for  he  fpoke  nothing  but  Truth  : 
But  the  Prifoner  did  not  think  fit  to  fay  any 
thing  to  it. 

Thomas  Corhin  depofed, .  That  fbme  few 
Days  before  the  Members  of  the  City  of  Lon- 
don went  to  the  Parliament  at  Oxford,  the  Pri- 
fbner faid j  he  forefaw  it  would  be  a  very  fhort 
Sefiions  ;  but  thefe  -frequent  Prorogations, 
and  Diffolutions  of  the  Parliament,  would  not 
avail :  For  whatever  the  King  had,  the  Par- 
liament gave  him,  and  might  take  away  when 
they  p.'eafed.  And  when  one  bid  him  have 
a  Care  what  he  faid,  he  replied,  The  King 
hath  forfeited  his  Crown,  and  has  no  more  Right 
to  it  than  I  have.  And  this  was  the  fame  Evi- 
dence (the  Witnefs  declared)  he  gave  in 
Court,  in  the  Year  1681,  When  Grand  Juries 
returned  all  Bills  Ignoramus,  that  were  pre- 
ferred againft  the  Chiefs  of  the  Faff  ion,  for 
High  -  Treafon  ;  and  particularly  one  againft 
Roufe  the  Prifoner. 

The  Prifbner  in  his  Defence  faid,  That  Roufe'* 
Leigh  the  Dyer  came  to  him  feveral  Times  a-Defence: 
"bout  this  Bufinefs ;  but  he  oppofed  it :  That 
Leigh  asking  him,  whether  he  would  oppofe  a 
Foreign  Invafion  ?  He  (the  Prifbner)  demand- 
ed what  he  meant  ?  And  he  faid,  our  Rights 
and  Liberties  were  invaded,  and  they  only 
made  a  Foreign  Invafion  a  Pretence  to  hook 
in  People  ;  and  asked,  if  he  did  not  know  the 
Perfons  engaged  in  the  Defign  ?  Whereupon 
he  concluded  Leigh  was  of  the  Cabal,  and 
was  pretty  confident  there  was  fuch  a  hellifh 
Defign  ;  but  thanked  God  he  had  no  Hand 
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l683>-    in  it.    That  Leigh  alfo  communicated  the  De- 
55^"^* fign  of  taking  the  Sewer,  &c.  to  him,  and 
%y^r^1  faid  they  did  not   want  Money  ,  Goodenough 
allured  him  there  was  40,000  /. 

The  Chief  Juftice  here  obferved,  That  the 
Prifoner  only  charged  the  Witnefs  with  what 
had  been  {worn  againft  himfelf ;  and  that 
Mate  Lee  was  another  fhrewd  Evidence  a- 
gainft  him. 

Rcufe  anfwered,  Leigh  had  turned  it  upon 
him  j  but  he  had  nothing  to  fay  againft  Mate 
Lee  :  He  had  a  Defign  to  difcover  the  Thing, 
and  only  was  led  to  know  the  Bottom 'of  it. 

The  Chief  Juftice  demanding  of  Leigh,  If 
he  never  difcourfed  with  Roufe,  the  Priibner, 
of  thefe  Things  in  Company  ?  Leigh  anfwer- 
ed, They  ufed  to  difcourfe  fingly  with  one 
Man  at  a  Time.  Reufe  and  Goodenough  went 
into  a  Room,  and  difcourfed  of  thefe  Things 
half  an  Hour. 


The  Chief  Juftice    asking  how  he  knew     J  683- 
what  Difcourfe  they  had  ?  Leigh  anfwered,55^1"11' 
Roufe  told  him.  v/V*-' 

Rotife  asked  Leigh,  What  he  faid  when  he 
was  told  one  had  fworn  againft  him  ?  Leigh 
anfwered,  When  he  heard  Keeling  had  fworn 
againft  him,  he  faid,  if  he  did  light  of  Keel- 
ing, he  would  kill  him. 

The  Chief  Juftice  demanded  of  the  Pri- 
foner, What  he  meant  by  putting  Mate  Lee 
upon  enquiring  out  Men  to  make  Mafters  of 
Ships  ?  Roufe  anfwered,  To  get  at  the  Bottom 
of  the  Defign,  that  his  Majefty  might  come 
to  no  Damage. 

Then  the  King's  Counfel  obferved,  That 
the  Prifoner  had  confeffed  Treafbn  enough 
to  convict  him  ;  and  the  Chief  Juftice  having  Roufe 
fummed  up  the  Evidence,  the  Jury  found  him  convtae 
Guilty,  without  much  Deliberation. 
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5n  The  Trial  of  Captain  W  illiam  B  l  a  g  u  e,  for 
High-Treafon,  at  the  Old^Baily,  London,  July 
the  13th,  1683.  35  Car.  II. 
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<fhe indict-  '-r^HE  Indictment  was  of  the  fame  Tenor,  1 


went. 


as  the  former  againft  Roufe,  charging 
the  Prifoner  with  comparing  and  confpiring 
the  King's  Death,  the  Subverfion  of  the  Go- 
vernment, Sc. 

Leigh,  the  Dyer,  depofed,  That  Captain 
Blague  was  at  feveral  Conf ultations  about  feiz- 
ing  the  Tower,  and  had  promifed  to  aflift  at 


it  with  his  own  Ship  :   But  Mate  Lee,  the  o-Hejsac_ 
ther  Witnefs,  not  attefting  any   thing  pofi-  quitted, 
tively  againft  the  Prifoner,  he  was  acquitted, there  be~ 
by  the  Direction  of  the  Chief  Juftice. 


'The  Remarks  of  the  Trials  o/VfoRye-Houfe 
Conjpirators  will  be  found  at  the  End  of  the 
Lord  Ruffel!'*  Trial. 


ing  but 
one  pofitivt 
Witnefs. 
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Lord  Ruf- 
fcl's  ?rial. 


rn.The  Trial  of  Wi  lliamRussel,  Efq;  (ufually  ,683. 
called  Lord  Russel;  for  High-Treafon*  at  the35< 
01d*°BaJ7y,    London,   the    13th   of  July,  1683. 
35  Car,  II. 


k/Y^ 


IhehdiB-  HpHE  Indictment  fet  forth,  That  William 
ment.  A    Ruffel,  late  of  London,  Efq;  on  the  fe- 

cond  Day  of  November,  in  the  34th  Year  of 
his  prefent  Majefty  King  Charles  II.  and  di- 
vers other  Days  and  Times,  as  well  before 
as  after,  at  the  Parifh  of  St.  Michael  Baffi- 
Jloaw,  in  the  Ward  of  Baffifhaw,  London,  did 
malicioufly,  and  traitoroufly,  with  divers  other 
Traitors,  confpire,  compafs,  imagine  and 
intend,  not  only  the  faid  King,  his  Supreme 
Lord,  of  his  State,  Title,  Power  and  Govern- 
ment, to  deprive ;  but  his  faid  Lord  the  King 
to  kill,  and  put  to  Death,  and  the  ancient 
Government  of  this  his  Kingdom  of  England 
to  change,  and  wholly  fubvert ;  and  a  mife- 
rable  Slaughter  of  the  faid  King's  Subjects  to 
caufe  and  procure  ;  and  Infurrection  and  Re- 
bellion againft  our  faid  Lord  the  King,  to 
move  and  ftir  up  :  And  to  accomplifh  the  faid 


horrible  Treafbns,  traiterous  Compaffings,  I- 
maginations  and  Purpofes,  He,  the  faid  Wil- 
liam Ruffel,  with  other  falfe  Traitors,  did 
meet,  confult,  and  conclude,  Infurreffion  and  Re- 
bellion againft  our  faid  Lord  the  King,  with- 
in this  Kingdom  of  England,  to  move  and  ftir 
up  :  And  the  Guards  for  the  Prefervation  of 
the  King's  Perfon,  tofeize  and  deftroy. 

My  Lord  Ruffel  being  arraigned,  and 
pleading  Not  Guilty,  moved  to  put  off  his 
Trial,  alledging,  he  thought  a  Prifoner  had 
never  been  arraigned  and  tried  at  the  fame 
Time ;  fuggefting  that  he  had  been  a  clofe 
Prifoner,  and  had  no  Opportunity  of  pre- 
paring for  his  Defence. 

The  Chief  Juftice,  Sir  Edmond  Saunders, 
anfwered,  It  was  ufual,  for  Crimes  of  this 
Nature,  to  arraign  and  try  the  Prifoner  the 
fame  Day. 

Sir 
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l683-  Sir  Robert  Sawyer,  the  Attorney-General, 
JJP^JJ'  alfb  obferved,  That  his  Lordfhip  had  no  Rea- 
^^^  fbn  to  complain  for  want  of  Notice  ;  becaufe 
he  had  Notice  given  him  of  his  Trial  the 
Monday  Seven-night  before,  and  the  Matters 
he  was  charged  with :  That  he  had  had  the 
Liberty  of  Counfel  to  advife  him,  and  no 
fort  of  Liberty  denied  him,  which  was  fit  for 
a  Subject  to  have  in  his  Condition.  And  the 
Chief  Juftice  faid,  Thefe  were  Privileges  ne- 
ver before  granted  to  any  Man  in  his  Lord- 
fhip's  Circumftances. 

Lord  Ruffel  replied,  There  were  cgily  fome 
general  Queftions  put  to  him  ;  and  that  he 
had  fbme  Witneffes  that  could  not  be  in 
Town  till  Night  ;  and  therefore  thought  it 
hard  he  could  not  have  one  Day  more 

The  Attorney-General  ftill  averred,  The 
Prifbner  did  know  the  Matter,  he  was  charg- 
ed with,  the  Monday  Seven-night  before  ;  for 
he  himfelf,  he  faid,  was  with  his  Lordfhip, 
and  heard  him  examined  to  thofe  Points. 

My  Lord  Ruffel  then  faid,  He  had  not  had 
a  Copy  of  the  Pannel :  To  which  the  Court 
anfwered,  He  had  had  a  Copy  of  the  Names 
of  the  Perfbns  intended  to  appear  as  Jurors, 
and  there  could  no  other  Copy  be  given  him  ; 
for  the  Prifbner  might  challenge  ■$$,  and 
therefore  there  was  generally  a  Return  of 
Three  or  Fourfeore.  This  was  not  like  a  Pan- 
nel made  up  by  the  Sheriff,  in  ordinary  Cafes, 
between  Man  and  Man,  from  whence  they 
could  not  depart  when  it  was  once  returned  ; 
and  if  they  were  to  give  him  a  new  Lift  of 
Names,  they  could  only  give  him  fuch  ano- 
ther. 

Then  the  Prifbner  defired  that  his  Trial 
might  be  put  off  till  the  Afternoon,  which 
the  Chief  Juftice  feemed  inclined  to  ,  but 
Mr.  Attorney  infifting  that  he  fhould  be  tried 
immediately,  the  Chief  Juftice  faid,  He  could 
not  put  it  off,  without  the  Confent  of  the 
King's  Counfel. 

The  Clerk  proceeding  to  call  the  Jury,  his 
Lordfhip  defired  he  might  have  Pen,  Ink,  and 
Paper,  and  that  he  might  make  ufe  of  fuch 
Papers  as  he  brought  into  Court  with  him ; 
which  was  granted. 

He  alfb  defired  he  might  have  one  to  write 
for  him,  and  aflift  his  Memory  -,  and  the  At- 
torney-General anfwered,  he  might  have  two. 
My  Lord  faid  his  Wife  was  there,  and  would 
do  it  :  The  Chief  Juftice  anfwered,  his  Lady 
might,  if  fhe  would  give  herfelf  the  Trouble. 

Challenge       John  Martin  being  called  to  ferve   on  the 
for  want    Jury,  the  Lord  Ruffel  challenged  him,  objed- 
hoid™"'    m§  t'iat:  ^e  ^ac^  not   Forty  Shillings  a  Year 
ruled.        Freehold,    and   therefore  could  not  ferve   : 
Which  Point  his  Counfel,  Mr.  Pollexfen,  Mr. 
Holt,  and  Mr.  Ward,  were  permitted  to  ar- 
gue, and  were  anfwered  by  the  King's  Coun- 
fel ;  and  the  Challenge  was  over-ruled  by  all 
the   Judges  on  the   Bench,    being  feven  in 
Number  ;  for  that  at  Common  Law,  the  want 
of  Freehold  was  no  Exception  in  a  City  ;  and 
the  Statute  «f  1  Mary  declared,  that  all  Trials 
for  Treafon  fhould  be  according  to  the  com- 
mon Law  :  Nor  had  this  Challenge,  for  want 
of  Freehold,  been  ever  allowed  in  the  City, 


The  Lord  Ruffd  afterwards  challenged  one     nJ&jv 
and  thirty  peremptorily,  and  the  following  ~>(  a,'ir- 
Jury  were  fworn.  *-/"v^-» 


John  Martin, 
William  Roufe, 
Jervis  Seaton, 
William  Fajlrion, 
Thomas  Short, 
George  Torriano, 


William  Eui.W, 
J  arms  Pickering, 
Thomas  Jcve, 
Hugh  Noden^ 
Robert  Broagb, 
Thomas  Oneby. 


The  Jury. 


Mr.  Attorney-General,  in  opening  the  In-  Mr.  Aim- 
di&menc  and  the  Evidence,  obferved,  That »e>  «f"« 
the  Lord  Ruffel,  the  Duke  of  Mcnmouth^f^ 
Lord  Grey,  Sir  Thomas  Arm/lronz,  and  Mr.' 
Fergufon,-  were  a  kind  ■  of  Council  of  State, 
to  direel:  and  manage  the  general  Rifing,  that 
was  intended  on  the  1 7th  of  November,  then 
laft  paft  :  That  thefe  Gentlemen  had  frequent 
Meetings  in  October  and  November,  and  there 
confulted  hew  to  manage  the  Infurre&ion, 
and  to  feize  the  King's  Guards :  That  at  fe- 
veral  Meetings  they  received  Meffcges  from 
Lord  Shaftesbury,  concerning  thefe  Rifings  ; 
but  not  being  able  to  prepare  Matters  againft 
the  Day  appointed,  Lord  Shaftesbury  went 
over  to  Holland,  and  Fergufon  with  him : 
Whereupon  their  Council  was  new  modeled, 
Sir  Thomas  Armftrong  was  left  out,  as  was  ai- 
fo  the  Lord  Grey  ;  for  they  put  on  the  Face  of 
Religion  ;  and  my  "  Lord  Grey  was  eftcemed 
fo  fcandalous,  (on  Account  of  his  living  in 
Adultery  with  his  Lady's  Sifter)  that  they 
were  affured  his  being  one  of  them  would  lei- 
fen  their  Reputation  among  the  Saints. 

The  Members  of  this  new  Council  were,  The  Conn- 
the  Lord  Ruffd,  the  Duke  of  Monmouth, c'1  ef  Six- 
Lord  Howard,  the  Lord  Effex  (who  had  that 
Morning  prevented  the  Hand  of  Juftice), 
Colonel  Sidney,  and  Mr.  Hampden.  This  was 
the  great  Council,  that  moved  all  the  reft  -, 
and  they  met  frequently  at  the  Lord  Raffefs 
Houfe,  to  prepare  Things  for  an  Infurreclion. 
There  was  alfo  an  inferior  Council,  or  Cabal, 
confifting  of  Seven,  who  managed  the  Eufi- 
nefs  of  the  Affaffination. 

That  it  was  determined,  by  the  firft  Coun- 
cil, That  before  they  fixed  upon  a  Time  for 
the  Infurrection  in  England,  they  fhould  get 
Intelligence  of  the  Time  and  Method  of  the 
intended  Rifing  in  Scotland ;  and  thereupon 
Aaron  Smith  was  difpatched  to  that  Kingdom, 
to  invite  the  Scots  to  a£b  in  Concert  with 
them  ;  and  feveral  Perfons  came  from  Scot- 
land, to  treat  with  the  Confpirators  here, 
who  demanded  30000  /.  to  enable  them  to 
make  a  Diverfion  here  :  However,  they  fell 
in  their  Demands  to  10000  /.  and  at  laft  to 
5000/.  But  the  Treaty  was  broke  off  the 
very  Week  the  Plot  was  difcovered. 

Then   the  Witneffes  were  called,  and   firft  Colonel 
Colonel    Rumfey    was    fworn,   who  depofed, 1<umleVi 
That  he  was  at  Lord  Sha'nesbury\  Lodgings  Eviti"";e* 
in  Wapping,  the  latter  End  of  OcJober,  or  the 
Beginning  of  November  laft,  and  his  Lordfhip 
told  him,  there  were   met   at  Mr.   Shepherd's 
Houfe,  the  Duke  of  Monmouth,  Lord  Ruffel, 
Lord  Grey,  Sir   Thomas  Armftrong,  and  Mr. 
Fergufon  ;  and  that  he  defired  him   (the  Wit- 
nefs)  to  fpeak  to  them,  and  know  what  Refo- 

lution 
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<k,/~v"s"*'  and  their  Anfwer  was,  That  Mr.  Trenchard 

had  failed  them,  who   had   promifed  to  raife 

a  Thoufand  Foot,  and  Three  Hundred  Horfe, 

but  could  not  perform  it ;  and  his  Lordfhip 

muft  be  content.    The  Chief  Juftice  demand- 
ing, who  gave  this  Anfwer  ?    he  anfwered, 

Mr.  Fergufon  fpokfe  raoft  of  it,  though  he 

thought  Lord  Grey  laid  fbmething    to  the 

fame  Purpofe  ;  the  Lord  Ruffel,  and  Duke  of 

Monmouth,  being  prefent. 

It  being  demanded  of  Colonel  Rumfey,  If 

there  was  any  Difcourfe  happened,  while  he 

was  at  Mr.  Shepherd's  ?    he  anfwered,  There 

was  fome  Difcourfe  about  feeing  what  Pofture 

the  Guards  were  in,  that  they  might  furprize 

them.    And  being  asked,  If  it  was  difcourfed 

by  all  the  Company  ?  he  anfweredj  All  the 

Company  did  debate  it :  And  he  thought  the 

Duke  of  Monmouth,  Lord  Grey,  and  Sir  Tho- 
mas Armftrong,  undertook  to  view   them,  it 

being  intended  to  furprize  them,  if  the  Rifing 

•went  on. 

The  Attorney-General  asked,  if  he  (the 

Witnefs)  was  to  be  concerned  in  the  Rifing  ? 

The  Colonel  anfwered,  Yes,  he  was  engaged 

in  it  by  Lord  Shaftesbury,  and   was   to   have 

gone  down  to  Briftol. 

Mr.  Serjeant  Jeffries  demanding,  whether 

the  Prifbner  was  averfe  to,  or  agreeing  to  their 

Refblution  ?  Colonel  Rumfey  anfwered,  agree- 
ing to  it.    The  Court  asking,  What  my  Lord 

Shaftesbury  laid,  when  he  carried  back  their 

Anfwer  ?    the  Colonel  anfwered,  He  faid  he 


Shep- 
herd'* E- 

vidence. 


would  be  gone,  and  accordingly  did  go  : 
And  that  this  was  about  a  Fortnight  before 
the  Time  appointed  for  the  Rifing. 

The  Court  then  told  the  Lord  Ruffel,  he 
might  ask  the  Witnefs  any  Queftions. 

His  Lordfhip  anfwered^  He  knew  little  of 
the  Matter  ;  it  was  the  greateft  Accident  in 
the  World  he  was  there,  and  when  he  law 
what  Company  was  there,  he  would  have 
been  gone  again  :  But  there  was  no  Difcourfe 
of  furprifing  the  Guards,  or  undertaking  to 
raife  an  Army  :  And  defired  to  know  if  he 
gave  any  Anfwer  about  the  Rifing.  And  the 
Chief  Juftice  demanded  of  the  Witnefs,  If 
my  Lord  Ruffel  faid  any  thing  there,  and 
What  ?  the  Colonel  anfwered,  'the  Lord 
Ruffel  did  difcourfe  of  the  Rifing  at  Taun- 
ton. 

The  Chief  Juftice  then  demanded,  If  Lord 
Ruffel  gave  his  Confent  to  the  Rifing  ?  Colo- 
nel Rumfey  anfwered,  Tes,  my  Lord,  he  did. 

Then  Mr.  Shepherd,  a  Merchant  in  Ab- 
church-Lane,  at  whole  Houfe  the  Confuta- 
tion was  held,  was  fworn. 

He  depofed,  That  in  October  laft,  Mr.  Fer- 
gufon came  to  him,  in  the  Duke  of  Mon- 
mouth's Name,  and  defired  the  Conveniency 
of  his  Houfe,  for  him  and  fbme  other  Perfbns 
of  Quality  to  meet  there  :  And  as  foon  as  he 
had  granted  it,  in  the  Evening,  the  Duke  of 
Monmouth,  Lord  Grey,  Lord  Ruffel,  Sir  Tho- 
mas Armftrong,  Colonel  Rumfey,  and  Mr. 
Fergufon,  came  in :  And  Sir  Thomas  Arm- 
ftrong defired  that  none  of  his  Servants  might 
come  up  ;  but  they  might  be  private :  So  he 


they  wanted  :  That  the  Sub  fiance  of  their  Dif- 
courfe was,  to  furprize  the  Guards  3  and  in^ 
order  to  that,  the  Duke  of  Monmouth,  Lord 
Grey,  and  Sir  Thomas  Armftrong,  went  one 
Night  to  the  Mews,  or  thereabout,  to  view 
the  Guards,  as  he  remembered-  And  the  next 
Time  they  came  to  his  Houfe,  he  heard  Sir 
Thomas  Armftrong  fay,  The  Guards  were  very 
remifs,  avd  not  like  Soldiers  3  and  the  Thing 
was  very  feafible,  if  they  had  Strength  to  dc 
it. 

It  beisg  demanded  j  if  they  met  by  Chance, 
or  the  Witnefs  had  Notice  of  it  ?  Mr.  She- 
pherd anfwered,  He  had  Notice  that  the  Duke 
of  Monmouth,  Lord  Ruffel,  Sir  Thomas  Arm- 
ftrong, and  Mr.  Fergufon,  would  be  there  : 
That  they  did  not  come  together,  but  one 
after  another  3  and  he  did  not  know  whether 
they  came  in  their  Coaches,  or  on  Foot. 

Mr.  Serjeant  Jeffries  demanding,  If  my 
Lord  Ruffel  was  there  both  Times  ?  Mr.  She- 
pherd anfwered,  Tes,  as  he  remembred.  And 
being  asked,  If  Lord  Ruffel  had  any  particu- 
lar Bufinefs  with  him  ?  He  anfwered,  No, 
not  at  that  Time  3  but  fince  he  had,  about 
the  Affairs  of  Lord  Shaftesbury.  Being  asked^ 
If  any  Paper  was  read  at  that  Time  ?  He  faid 
Somewhat  was  read,  in  the  Nature  of  a  Decla- 
ration, fetting  forth  the  Grievances  of  the  Na- 
tion, in  order  to  a  Rifing.  He  would  not  lay- 
Lord  Ruffel  was  there  then  3  but  he  was, 
when  they  talked  of  feizing  the  Guards.—— 
The  Chief  Juftiee  demanded  again,  If  the 
Lord  Ruffel  was  prefent  at  both  the  Meetings  ? 
Mr.  Shepherd  anfwered,  I  think  fo;  but  it  was 
eight  or  nine  Months  ago,  and  J  cannot  be  po- 
fitive. 

The  Lord  Howard  being  fworn  next,  Mr. 
Attorney  demanded,  What  he  knew  of  the 
Rifing  defigned  before  the  Lord  Shaftesbury 
went  away  3  and  how  it  was  continued  on  ? 

His  Lordfhip  having  obferved  the  Ferment 
the  Town  was  in  at  the  Ele&ion  of  Sheriffs, 
feems  to  date  the  Original  of  the  Plot  from 
thence :  And  then  gives  an  Account  of  his 
introducing  Capt.  Waleot  to  Lord  Shaftesbury, 
and  his  attending  Lord  Shaftesbury  when  he 
abfconded  3  who  complained  to  him,  he  laid, 
that  their  Defigns  were  much  obftrudled  by 
the  unhandfome  Deportment  of  the  Duke 
of  Monmouth  and  Lord  Ruffel 3  who  had  not 
only  withdrawn  themfelves  from  his  Afliftance, 
but  acted  contrary  to  their  Engagements  3  for 
when  he  had  got  fuch  a  formed  Force  in 
London,  and  expected  to  have  it  anfwered  by 
them  in  the  Country,  They  told  him  they 
were  not  in  a  Condition  to  concur  with  him  -y 
which  he  looked  upon  as  an  Excufe,  and  an 
Inftance  of  their  Intentions  to  defert  him. 
However,  there  were  fuch  Preparations  made 
in  London,  that  if  they  were  willing  to  lofe 
the  Honour  of  concurring  with  him,  he  fhould 
be  able  to  do  it  himfelf,  and  intended  fpeedily 
to  put  his  Defign  in  Execution  :  There  were 
ten  thoufand  brisk  Boys,  ready  to  follow  him 
whenever  he  held  up  his  Finger.*  That  he 
(Lord  Howard)  went  to  Moor-Park  to  the 
Duke  of  Monmouth,  and  acquainted  him  with 
Lord  Shaftesbury's  Complaints :  And  the  Duke 

anfwered. 
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anfwered,   He  thought  he  was  mad.     He  was  |  in  London,  or  in  the  Country  ?  And  the  Duke    l68-r 
lb  far  from  giving  him  Encouragement,    that   of  Monmouth  obferved,  That  it  would  be  im-  >5 
he  told  him  from  theiDeginning,    and  lb  did    " 


Lord  Ruffel,  There  was  nothing  to  be  done 
by  them  in  the  Country  at  that  time.  That 
he  returned  to  Lord  Shaftesbury,  and  told 
him,  the  Duke  difowned  they  ever  gave  him 
any  Encouragement :  And  Shaftesbury  an- 
fwered, It  was  falfe  ;  and  he  had  Realbn  to 
believe,  There  was  fome  artificial  Bargain  be- 
tween his  Father  and  him,  to  five  one  another  : 
They  had  different  Profpec~f.s.  We,  fays  he, 
are  for  a  Commonwealth  ;  and  he  has  no  Defign 
but  his  own  Pergonal  Intereft,  and  that  will  not 
go  down  with  my  People.  That  the  Duke  of 
Monmouth  afterwards  told  him  (Lord  Howard) 
that  the  Lord  Ruffel  had  been  with  Lord 
Shaftesbury,  and  put  off*  the  Day  of  Rendez- 
vous, upon  Condition  that  thole  Lords,  and 
fome  others,  (hould  be  in  a  Readinefs  to  raife 
the  Country  within  a  Fortnight  after  :  And, 
T"hat  the  Duke  added,  He  had  been  at  Wap- 
ping  all  Night,  and  nenJer  faw  a  Company  of 
bolder  and  brisker  Fellows  in  his  Life.  That 
he  had  alio  viewed  the  Avenues  to  the  'fewer, 
and  did  not  think  it  difficult  to  poflefs  them- 
lelves of  it. 

Here  the  Lord  Ruffe  I  complained  he  had 
very  hard  Meafure,  that  fo  much  Hear-fay 
Evidence  was  given. 

Whereupon  the  Chief  Juftice  declared  to 
the  Jury,  That  this  did  not  affe<5t  his  Lord- 
fhip. 

Lord  Howard  proceeded  in  his  Evidence, 
and  laid,  About  the  17th  or  18th  of  Oclober 
laft,  Capt.  Walcot  told  him,  they  were  pofitively 
refolved  to  rife  ;  and  did  believe,  that  a  (mart 
Party  might  meet  fome  great  Men  :  Where- 
upon he  acquainted  the  Duke  of  Monmouth 
there  was  fome  dark  Intimation  of  an  Attempt 
upon  the  Ring's  Perfbn  :  And  the  Duke  there- 
upon (truck  his  Breaft,  and  with  great  Emo- 
tion, faid,  God-fo,  kill  the  King!  I  will  never 
fuffer  them.  That  the  Day  the  King  came 
from  New-market,  they  had  a  Notion  con- 
veyed amongft  them,  that  there  was  a  Defign 
upon  the  the  King  :  And  Lord  Gny  faid,  By 
God,  if  they  do  attempt  fuch  a  Thing,  they  can- 
not fail.  And  they  were  in  great  Anxiety 
of  Mind,  till  they  heard  the  King's  Coach 
was  come  in. 

This  failing,  it  was  next  refolved  to  be 
done  on  the  Anniverlary  of  Queen  Elizabeth, 
the  1 7th  of  November :  Which  failing  alio,  by 
their  not  being  ready  in  the  Country,  Lord 
Shaftesbury  took  Shipping  and  got  away  • 
and  from  that  Time  he  (Lord  Howard)  heard 
no  more  of  Lord  Shaftesbury  till  he  died. 

After  this,  they  confidered  they  had  gone 
fb  far,    and  communicated  the  Affair  to  fb 
many,  that  there  was  no  retreating ;  and  that 
to  manage  fo  great  a  Defign,  a  general  Coun- 
cil was  neceffary  to  take  care  of  the  Whole : 
About  the  Middle  of  laft  January  therefore 
they   conftituted   a   Cabal,    confifting   of  fix 
<77e  Coun-  Perfons ;   namely,   The  Duke  of  Monmouth, 
cilcf  Six.   Lord  Effex,  Lord  Ruffel,   Mr.  Hampden,  jun. 
Algernon  Sidney,  and  himfelf  (Lord  Howard), 
who  met  about  the  fame  time  at  Mr.  Hamp- 
Tbeir  De-  den  sHoufe,  where  it  was  debated,    Whether 
bates.       it  was  moft  proper  to  begin  theTtnfurreotion 
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poflible  to  refill  a  formed  Force,  with  a  Rab- 
ble haftily  got  together  ;  and  that,  whatever 
Numbers  could  be  gathered  in  the  City, 
would  be  diiperfed  before  they  could  form 
themlelves :  Concluding  therefore,  that  ic 
would  be  better  to  rife  at  fuch  a  Diftance 
from  the  Town,  as  they  might  have  an  Op- 
portunity of  forming  themlelves  •  and  not 
here,  where  every  flight  Rumour  might  inti- 
midate their  Friends ;  and  one  Half  Hour 
would  convey  the  News  to  thofe  Forces,  that 
in  another  Half  Hour,  would  be  ready  to  liip- 
prefs  them  :  Whereas,  if  they  fhould  begin  at 
a  Diftance  from  London,  the  King  would  be 
under  this  Dilemma,  either  to  fend  down  his 
Forces,  and  leave  the  City  naked  ;  or,  if  he 
did  not  fend,  he  would  give  them  an  Oppor- 
tunity of  forming  themlelves  into  Bodies  in 
the  Country.  Then  they  confidered,  what 
Towns  and  Counties  were  moft  dilpofed  to 
Adtion  ;  and  what  Arms  and  Money  would 
be  wanting :  And  the  laft  and  greateft  Con- 
fideration   was.    How  thev  misht  draw   the 

about  ten 
a  Meeting 
at  Lord  Ruffel's  Houle  -,  and  there  it  was  re- 
folved to  fend  fome  Perlbns  to  Lord  Argyle^ 
to  fettle  a  Correfpondence  with  him,  and  get 
Intelligence  of  the  State  of  Scotland  ,  and  to 
invite  fome  Perlbns  hither,  that  were  fuppofed 
to  underftand  the  Situation  of  their  Affairs : 
And  the  Perfons  agreed  to  be  invited  were, 


How  they 
join   them. That 


Scots  in   to 

Days  after,  the  fame  Perfons 


had 


Sir  John  Cockram,  Lord  MelviU,   and,   as  he 
thought,  one  of  the  Campbels. 

That  Colonel  Sidney  had  the  Care  of  this 
Bufinefs  ;  who  told  him  (Lord  Howard)  he 
had  fent  Aaron  Smith  to  Scotland,  and  given 
him  fixty  Guineas  for  his  Journey :  And  they 
agreed  not  to  meet  any  more  till  the  Return 
of  that  Meffenger,  who  was  gone  near  a 
Month  before  they  heard  any  thing  of  him, 
and  they  were  afraid  their  Letter  had  mil- 
carried  :  But  it  could  have  done  no  great 
Hurt,  if  it  had  ;  for  it  carried  only  a  kind  of 
Cant  in  it,  being  under  the  Difguiie  of  a 
Plantation  in  Carolina. 

Mr.  Attorney  demanding,  If  7?} y  Lord  Ruffel 
was  at  thefe  Meetings  f  Lord  Howard  anfwer- 
ed, Tcs  :  He  wifhed  he  could  fay  he  was  not  : 
And  being  asked,  If  he  fat  as  a  Cypher  amongft 
them,  and  faid  nothing  ?  Lord  Howard  an- 
fwered, Every  one  knew  Lord  Ruffel  was  a 
Perfbn  of  great  Judgment,  and  not  very  laviffi 
in  Difcourfe.  And  it  being  asked,  If  Lord 
Ruffel  confented  ?  He  anfwered,  They  did 
not  put  it  to  the  Vote,  it  went  without  Con- 
tradiction j  and  he  took  it,  That  all  there  gave 
their  Confeut. 

Then  the  Court  told  the  Prifbner,  That  was 
his  Time,  if  he  would  ask  the  Witnefs  any 
Queftions :  Whereupon  Lord  Ruffel  faid,  The 
moft  this  Witnefs  had  teftified  of  him,  was 
only  Hear-fay  ;  Tfhe  two  times  they  met  was 
upon  no  formed  Defign  ;  only  to  talk  of  News, 
and  Things  in  general. 

The  Court  replied,  He  teftified,  that  after 
Lord  Shaftesbury  went  off,  the  Party  concern- 
ed with  him,  made  Choice  of  the  Duke  of 
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'r^'n  Defign  °f  an  Infurrection,   of  Rifing  in  the 
53i!li  Kingdom. 

The  Lord  R«/j£/  asked,  By  what  Party  that 
Council  was  chofen,  for  he  knew  of  no  Party  ? 
Lord  Howard  anfwered,  'they  creSled  them- 
felves  into  this  Society ',  by  mutual  Agreement. 
Lord  Ruffel  replied,  They  were  People  that 
did  meet  very  ofren  ;  and  though,  he  faid, 
they  met  upon  a  formed  Defign,  they  met 
about  no  fuch  Thing. 

Then  the  Chief  Juftice  obferved,  That  Lord 
Howard  had  teftified,  'they  did  confult  among 
thcmfelves  about  raifing  Men,  and  where  the 
Rifing  fiooiildfirft  be  ;  whether  in  London,  or 
more  difiant  Parts  :  'that  they  had  federal  he- 
bates  about  it  ;  and  mentioned  fome  of  the  Duke 
of  Monmouth'*  Arguments  for  its  being  begun  in 
Places  difiant  from  the  City,  that  they  did  all 
agree,  not  to  do  any  thing  further,  till  they  had 
anfidered  how  to  raife  Money  and  Arms,  and 
engage  the  Kingdom  of  Scotland  in  the  Bufi- 
nefs  :  And  that  it  was  agreed  amongfi  them 
to  fend  a  Meffenger  to  Scotland,  this  Lord 
Howard  teftified,  of  his  own  Knowledge. 

Lord  Ruffel  again  acknowledged  they  met ; 
but  faid,  there  was  no  Debate  of  any  fuch 
Thing,  nor  putting  any  Thing  in  Method  j 
but  Lord  Howard  was  a  Man  of  a  voluble 
Tongue,  talked  well,  was  full  of  Difeourfe, 
and  they  were  delighted  to  hear  him. 
Evidence        Here  Mr.  Attorney  called  Mr.  Atterbary, 
th«t  tie     the  Meffenger,  to  prove  Sir  Hugh  Campbell 
vHefcan't came  UP  ^rom  Scotland,   to  London,  in  purfu- 
up  from     ance  of  the  Meffage  fent  him  :  And  Atter- 
S.otiand.  bury  depofed,  That  Sir  Hugh  Campbell  was  in 
his  Cuftody,  both  he  and  his  Son  being  taken 
as  they   were  making  their  Efeape  out  of  a 
Woodmonger's  Houfe :  That  Sir  Hugh  acknow- 
ledged he  had  been  in  Town  four  Days,  and 
came  up  with  his  Son,  and  one  Bailey. 

Mr.  Attorney  then  called  Mr.  Weft,  and 
demanded,  Whether  he,  and  the  reft  of thofe 
that  intended  to  rife,  looked  upon  any  of  the 
Lords,  above-mentioned, as  concerned  in  it? 

Weft  depofed,  That  they  always  faid  Lord 
Ruffel  was  the  Man  they  moft  depended  on  • 
becaufe  he  was  a  Perfbn  looked  upon  as  of 
great  Sobriety. 

Lord  Ruffel  anfwered,  He  could  not  hinder 
People  from  making  ufe  of  his  Name  j  but 
he  thought  it  hard  to  have  this  brought  to  in- 
fluence the  Jury,  and  inflame  them  againft 
him. 

Mr.  Attorney  replied,  It  was  not  Evidence 
to  convict  a  Man,  if  there  was  not  plain  Evi- 
dence before  ;  but  it  confirmed  what  the  reft 
had  fworn. 

Then  the  Chief  Juftice  acquainted  the  Pri- 
fbner,  That  the  King's  Counfel  had  done  with 
their  Evidence  j  and  faid,  he  would  put  him 
in  Mind  of  the  moft  material  Things  that  had 
been  proved  againft  him. 

And  firft  ;  That  Colonel  Rum  fey  had  de- 
pofed, he  was  fent  to  them  on  a  traitorous 
5£ufleTi»  Errand,  to  know  what  had  been  done  con- 
Mind  of  cerning  the  defigned  Infiirrection  at  taunton  : 
what  had  And  that  he  (Lord  Ruffel}  being  at  that 
hfeda  te<£'{i  Meeting,  Anfwer  was  made,  Mr.  trenchard 
him.S  nad  failed  them  3  and  my  Lord  Shaftesbury 
muft  be  contented  as  to  that  time.  That  Mr. 
Shepherd  alfb  depofed,  his  Lordfhip  was  at  that 


(The  Chief 
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Meeting ;   and  that  a  Paper  was  read,   pur-     1683. 
porting  a  Declaration  defigned  to  be  publifhed  55Ca"^ 
on  their  Rifing  -3  fetting  forth,  the  Oppreffions  s"/*^ 
and   Grievances  of  the  Nation.      That  the 
Lord  Howard,  after  having  given  a  long  Ac- 
count of  the  Lord  Shaftesbury's  Defigns,   de- 
pofed, That  fix  of  them  did  undertake,  as  a 
Council,  to  manage  the  intended  Infurreciiori, 
and  furprife  the  King's  Guards,   which  Was 
Rebellion  :    And  depofed,    they  had  feveral 
Confults  concerning  it ;   and  had  mentioned 
feveral  Particulars  debated  at  thofe  Confults. 

The  Lord  Ruffel  then  proceeding  in  his  Lord  Ru!- 
Defence,  faid,  I  think  my  felf  mighty  unfor-£c1'  De^ 
tunate  to  ftand  here,  charged  with  a  heinous*6*'*' 
Crime  ;  and  that  intermixed  with  Treafbns, 
and  horrid  Practices  and  Speeches  of  others  $ 
the  King's  Counfel  taking  all  Advantages, 
improving  and  heightening  Things  againft  me. 
I  am  no  Lawyer  ;  a  very  unready  Speaker ; 
a  Stranger  to  Things  of  this  Nature  ;  alone, 
and  without  Counfel.  I  am  very  fenfible  I  am 
not  provided  to  make  a  juft  Defence :  But  my 
Lord,  you  are  equal ,  and  the  Gentlemen  of 
the  Jury,  I  think,  are  Men  of  Conference : 
They  are  Strangers  to  me,  and  I  hope  they 
value  innocent  Blood ;  and  will  confider,  that 
the  Witneffes  againft  me  fwear  to  fave  their 
own  Lives  :  However  they  may  be  accounted 
legal  Witneffes,  they  cannot  be  credible.  For 
Colonel  Rumfey,  who  had  been  fo  highly 
obliged  by  the  King  and  Duke,  to  be  capable 
of  a  Defign  to  murder  the  King  j  I  think,  no 
Body  will  wonder,  if,  to  fave  bis  own  Life, 
he  will  endeavour  to  take  away  mine.  Neither 
does  he  fwear  enough  to  do  it ;  and  if  he  did, 
the  Time,  by  the  13th  of  this  King,  is  elapfed ; 
the  Profecution  ought  to  be  within  fix  Months. 
And  by  the  25th  of  Edw.  III.  a  Defign  to 
levy  War  was  no  Treafbn,  unlefs  fbme  Overt- 
Act  appeared  :  And  defired  to  know  what 
Statute  he  was  tried  upon. 

The  Attorney -General  anfwered,  They 
went  upon  the  25th  of  Edw. III.  And  this  has 
been  conftantly  fo  adjudged  in  all  Trials  fince 
the  Revolution,  to  prepare  Forces  to  fight 
againft  the  King,  was  a  Defign  to  kill  the  King 
within  that  Statute :  that  a  Defign  to  depofe 
the  King,  to  imprifon  him,  or  raife  his  Subjects 
againft  him,  were  within  that  Statute,  and 
Evidences  of  a  Defign  to  kill  the  King. 

Lord  Ruffel  faid,  He  heard  nothing  of  Col. 
Rumfey's  Meffage  ;  nor  did  he  fay  he  fpoke 
to  him,  or  that  he  gave  any  Anfwer :  And 
Mr.  Shepherd  remembered  nothing  of  it ;  fo 
there  was  but  one  Witnefs,  and  that  would 
not  convict  him  of  Treafbn :  Befides,  a  Con- 
spiracy to  levy  War  was  no  Treafbn  ;  and 
defired  he  might  have  Counfel  to  argue  that 
Point. 

The  Chief  Juftice  anfwered,  Thus  the  Law 
alfb  is  held  to  be  at  this  Day :  that  it  had  been 
refolded,  that  there  need  not  be  two  Witneffes 
to  the  fame  individual  Ac~i  :  If  there  were  fe- 
veral ACts  manifefting  the  fame  treafon,  and 
one  Witnefs  to  each  of  them,  they  were  two 
Witneffes  within  the  Statute  of  Edw.  VI.  And 
as  to  the  other  Point,  Whether  a  Confpiracy 
to  levy  War  was  Treafbn  ?  The  Fact  muft  be 
admitted,  That  he  had  confulted  to  levy  War, 
before  they  could  fpeak  to  it, 
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Mr.  Attorney  obferved,  'That  in  my  Lord 
Stafford'^  Cafe,  there  was  but  one  Witnefs  to 
one  A£i  in  England  ;  and  another,  to  another 
Aft  in  France. 

Lord  Ruffel  anfwered,  It  was  to  the  fame 
Point. 

Mr.  Attorney  replied —  To  the  general  Point, 
the  Lrpping  Point :  (The  taking  off  the  King.) 

Then  Lord  Ruffel  demanded  again,  Whe- 
ther Colonel  Rum  fey  could  fwear  pofitively 
that  he  heard  the  Meflage,  and  gave  any 
Anfwer  to  it  ? 

Colonel  Rumfey  anfwered,  When  he  came 
in,  they  were  (landing  by  the  Fire-fide  -3  but 
they  all  came  frcHn  the  Fire-fide  to  hear  what 
he  laid. 

Lord  Ruffel  then  averred,  That  he  came 
in  with  the  Duke  of  Monmouth,  and  Rumfey 
was  there  before :  And  called  Witneffes  to 
prove,  that  Lord  Howard  faid  he  knew  no- 
thing againft  him  ;  or  of  any  Plot. 

And  firft,  the  Lord  Angkfey  flood  up  and 
declared,  That  hearing  the  Lord  Bedford  was 
in  fome  Affliction  for  his  Son,  he  made  him 
a  Vifit,  when  my  Lord  Howard  came  in,  and 
began  to  comfort  my  Lord,  faying,  You  are 
happy  in  a  wife  Son,  and  a  worthy  Perfbn  ; 
one  that  can  never,  fure,  be  in  fuch  a  Plot  as 
this,  or  fufpected  for  it;  I  know  nothing 
againft  him,  or  any  Body  elfe,  of  fuch  a  bar- 
barous Defign  ;  and  therefore  your  Lordfhip 
may  be  comforted  in  it. 

Mr.  Howard  alfo  depofed,  That  the  Lord 
Howard,  upon  his  Honour,  his  Faith,  and 
with  as  much  Solemnity  as  if  he  had  taken  an 
Oath  before  a  Magiftrate,  denied  he  knew  of 
any  Man  concerned  in  the  Plot ;  and  particu- 
larly of  my  Lord  Ruffel,  whom  he  vindicated 
with  all  the  Honour  imaginable  j  faying,  He 
did  not  only  fuffer  unjuflly,  but  he  thought 
him  the  worthieft  Perfbn  in  the  World. 

Doctor  Burnet  declared,  Lord  Howard  was 
with  him  the  Night  after  the  Plot  broke  out ; 
and  with  his  Hands  and  Eyes  lift  up  to  Hea- 
ven, faid,  That  he  knew  nothing  of  any  Plot, 
or  believed  any  ;  and  treated  it  with  great 
Contempt. 

Lord  Cavendifh  declared,  He  always  thought 
Lord  Ruffel  to  be  a  Man  of  great  Honour  ; 
too  prudent  and  wary  to  be  concerned  in  lb 
defperate  a  Defign  ;  and  had  exprefled  fo  ill 
an  Opinion  of  Colonel  Rumfey,  that  it  was 
not  likely  he  would  truft  him  with  fuch  a 
Secret. 

Doctor  Tillotfon  (aid,  He  took  the  Lord 
Ruffel  to  be  a  Perfbn  of  great  Virtue  and  In- 
tegrity ;  and  could  not  but  think  him  very  far 
from  any  fuch  wicked  Defign. 

Doctor  Burnet  and  Do&or  Cox  faid,  They 
had  heard  Lord  Ruffel  declare  himfelf  againft 
all  lnfurrections. 

The  Duke  of  Somerfet  faid,  He  had  known 
Lord  Ruffel  two  Years,  and  never  heard  any 
thing  from  him  but  what  was  honourable, 
loyal,  andjuft. 

Then  the  Jury  defired  to  know,  What  the 
Lord  Howard  (kid,  as  to  what  the  Lord  Angk- 
fey teftified. 

Lord  Howard  anfwered,  He  confefled  he 
did  frequently  fay  there  was  nothing  of  Truth 
in  the  Plot :   He  was  at  that  time  to  out-face 


the  Thing,  both  for  himfelf  and  his  Party  ;     1683. 
and  he  did  not  intend  then  to  have  acted  this  3*£a5,-1r 
Part.  v^v-v-. 

He  did  not  think  that  the  Religion  of  an 
Oath  was  tied  to  a  Place  ;  but  received  its 
Obligation  from  the  Appeal  made  to  God  : 
And  if  he  called  God  and  Angels  to  witnefs  to 
a  Falfhood,  he  ought  not  to  be  believed  now : 
But  their  Lordfhips  knew,  Every  Man  was 
committed  for  a  Defign  to  murder  the  King. 
And  he  laid  hold  on  this  i,  for  he  was  to  carry 
his  Knife  clofe  between  the  Paring  and  the 
Apple.  And  he  did  fay,  If  I  were  an  Enemy 
to  my  Lord  Ruffel  and  the  Duke  of  Monmouth, 
and  were  called  to  be  a  Witnefs,  I  muft  have 
declared,  in  the  Prefence  of  God  and  Man,  that 
I  did  not  believe  either  of  them  had  a  Defign 
to  murder  the  King. 

Several  other  Witneffes  appeared,  and  gave 
Lord  Ruffel  the  Character  of  a  virtuous  Man  • 
and  good  in  all  Relations. 

Then  the  Lord  Ruffel  concluded  his  De-  Lord  Rur. 
fence,  and  faid,  I  declare  to  your  Lordfhip, fcl  con'  . 
I  have  always  had  a  Heart  fincerely  loyal  ffZce 
and  affectionate  to  the  King  and  Government, 
the  bed  Government  in  the  World.  I  pray  as 
fincerely  for  the  King's  happy  and  long  Life, 
as  any  Man  alive  :  And  for  me  to  go  about 
to  raife  a  Rebellion,  which  I  lodked  upon  as 
wicked  and  impracticable,  is  very  unlikely. 
I  was  always  for  the  Government ;  I  never 
defired  any  thing  to  be  redreffed,  but  in  d 
Parliamentary  and  Legal  Way  :  Gentlemen,  I 
am  now  in  your  Hands  eternallyj  my  Hdnour, 
my  Life,  and  all ;  and  I  hope  the  Heats  and 
Animofities  amongft  you,  will  not  fo  byas  you 
as  to  incline  you  to  find  an  innocent  Man 
guilty.  I  call  Heaven  and  Earth  to  witnefs, 
I  never  had  a  Defign  againft  the  King's  Life  ; 
nor  ever  fhall  have.  I  think  there  is  nothing 
at  all  proved  againft  me :  I  am  in  your  Hands  5 
God  direct  you. 

The  Solicitor-General  then   proceeded  to  Mi*  Soiui- 
fum  up  the  Evidence,  and  make  his  Obferva-  *w'sObfer- 
tions  on  it  for  the  King  $    wherein  he  fhewed,  vfJ°Z- 
1  hat  nothing  was  more  common  than  to  indict  dmst. 
a  Man  for  confpiring  the  Death  of  the  King  • 
and  to  aflign  a  Confutation  for  levying  War 
againft  the  King,  as  an  Overt-Act  or  Evidence 
of  it.    And  that,  a  Defign  to  bring  the  King 
into  their  Power,  till  he  had  confented  to  fuch 
Things  as  fhould  be  moved  in  his  Parliament, 
was  equally  Treafon,    as  if  they  had  agreed 
direcJly  to  ajfaffmate  him.    But  the  reft  of  his 
Argument  comprehending  only  what  had  been 
already  urged  in  the  Courfe  of  the  Trial,    is 
defignedly  omitted. 

The  Chief  Juftice,  in  his  Directions  to  the  5^  chief 
Jury,  faid,  The  Queftioh  before  you  will  be,  Juftice [s 
Whether,  upon  the  whole  Matter,  you  do  be-  Dire^J0^ 
lieve  my  Lord  Ruffel  had  any  Defign  upontc>bc^"}' 
the  King's  Life  ?     To  deftroy  the  King   or 
take  away  his  Life  ?   for  that  is  the  material 
Part  here.    Tis  ufed,   and  given  you  by  the 
King's  Counfel,  as  an  Evidence  of  this,   That 
he  did  confpire  to  raife  an  Infiirrection,  and  to 
caufe  a  Rifing  of  the  People,  to  makej    as  it 
were,  a  Rebellion  within  the  Nation,  and  to 
furprize  the  King's  Guards  3  which,  fay  they, 
can  have  no  other  End  than  to  feize  and  de- 
ftroy the  King  :  And  tis  a  great  Evidence  (if 
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1683.     my  Lord  Ruffe  I  did  defign  to  feize  the  King's  jfpoken  in  'June  3   and  therefore  he  thought  it     1683 
3  >~Ca        Guards,    and   make  an  Infurrection    in   the  ftrange  the  Jury  mould  find   him   guilty  of5^ar,^fl 
Kingdom)  of  a  Defign  to  furprize  the  King's   them  :  But  neither  he,  nor  either  of  the  other  ^f^un^e* 
Ferfbn.     It  maft  be  left  to  you,    upon  the   two,  offering  any  thing  material  in  Arreft  of  pronounced 


whole  Matter:  You  have  not  Evidence  in  this 
Cafe,  as  there  was  yefterday  againft  the  Con- 
fpirators  to  kill  the  King  at  the  Rye :  There 
was  direct  Evidence  of  a  Confult  to  kill  the 
King  3  that  is  not  given  you  in  this  Cafe  3 
this  is  an  A61  of  contriving  Rebellion  and  an 
InfurrecJion  within  the  Kingdom,  and  to  feize 
his  Guards,  which  is  urged  as  an  Evidence  : 
And  furely  it  is  in  it f elf  an  Evidence,  to  feiZe 
and  deftroy  the  King.  Upon  this  whole  Mat- 
ter, this  is  left  to  you  :  If  you  believe  the  Pri- 
foner  at  the  Bar  to  have  confpired  the  Death 
of  the  King  3  and  in  order  to  that,  to  have  bad 
thefe  C'.nfults  that  the  Witneffes  fpeak  of,  then 
you  muft  find  him  guilty  of  this  treafon  that 
is  laid  to  his  Charge. 
Lord  Ruf-  Then  the  Court  adjourned  till  Four  in  the 
f.-i  cm-  Afcernoon  3  when  the  Jury  brought  the  Lord 
%i'dtA-       Ruffel in  Guilty  of  High-Treafon. 

The  next  Day  being  Saturday,  the  14th 
of  July,  the  Lord  Ruffel  was  brought  into 
Court  to  receive  Sentence.  And  it  being  de- 
manded of  him,  What  he  had  to  fay,  why 
Judgment  mould  not  pafs  upon  him  ?  He  de- 
fired  the  Tndicfment  might  be  read  in  Engliflo  3 
and  the  Clerk  having  read  the  Words,  which 
charged  him  with  confpiring  the  King's  Death, 
He  motes  fte  foid,  he  thought  he  had  not  been  charged 
'"drrefiof  w^  confpiring  the  Death  of  the  King  3  for 
^  g  K  the  Witneffes  had  only  fworn  a  Confpiracy 
to  levy  War  againft  him  3  and  therefore  he 
thought  Judgment  could  not  pafs  upon  him 
for  confpiring  the  King's  Death  :  To  which 
Mr.  Recorder  anfwered,  That  was  an  Ex- 
ception proper  to  be  made  before  Verdict  3 
and  he  thought  he  did  make  it.  Whether  the 
Evidence  did  fupport  the  Charge,  was  pro- 
per to  be  obferved  to  the  Jury  3  for  if  it 
came  fhort  of  the  Indictment,  they  could  not 
find  it  to  be  a  true  Charge  3  but  when  they 
had  found  it,  their  Verdict  palfed  for  Truth. 

The  Lord  Ruffel  replied,  He  thought  it 
very  hard  he  muft  be.  condemned  upon  a 
Point,  that  there  was  not  one  thing  of  it  fwern  3 
and  therefore  thought  he  might  legally  de- 
mand an  Arreft  of  Judgment. 

The  Recorder  laid,  he  hoped  his  Lordfhip 
would  confider,  it  was  not  the  Court  that 
could  give  a  Verdict,  it  muft  be  the  Jury  3 
and  he  believed  there  was  no  Body  in  the 
Court  delighted  in  giving  fuch  Judgments, 
efpecially  againft  his  Lordfhip.  The  Verdict 
was  found  3  and  the  King's  Attorney-General, 
in  behalf  of  the  King,  did  demand  it :  And 
thereupon,  after  a  fhort  Preface,  the  Recorder 
proceeded  to  pafs  Sentence  upon  the  Lord 
Ruffel,  as  is  ufual  upon  a  Conviction  of  High- 
Treafon. 
W'alcot,  Then  Capt.  Wakot,  Hone,  and  Roufe,  were 
^w'^fe1-  to  the  Bar  3  and  it  was  demanded  of 
Judgment,  them  reflectively,  What  they  could  fay,  why 
Judgment  fhould  not  be  pronounced  againft 
them  ? 

■  Roufe  anfwered,  That  the  Words  mention- 
ed in  the  Indictment  againft  him,  were  laid 
to  have  been  fpoken  the  fecond  of  March , 
and  by  the  Evidence,  they  appeared  to  be 
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Judgment,  the  ufial  Sentence  in  High-Treafon  *g«i«ft 
was  pronounced  on  them  all  three. 

The  Execution  of  Capt.  Walcot,  John  Roufe, 
and  William  Hone,  being  appointed  on  Friday 
the  2:th  of  July,  they  were  that  Day  drawn 
on  Sledges  from  Newgate  to  tyburn  3  and 
there  being  put  into  a  Cart,  Dr.  thomas  Cart- 
wright  Dean  of  Rippon,  and  Mr.  Smith 
Ordinary  of  Newgate,  exhorted  them  to  make 
an  ingenuous  Confeffion  of  what  they  knew  of 
the  Confpiracy.  Capt.  IValcot  anfwered,  He  WalcotV 
had  fome  Papers  in  his  Pocket,  which  he  had  Speech  at 
prepared,  his  Memory  being  bad,  and  defired^^""' 
he  might  read  them  3  and  the  Sheriffs  con-' 
fenting,  he  looked  upon  one  of  his  Papers, 
and  began  his  Speech :  Wherein  he  faid,  That 
to  the  End  he  might  not  be  thought  an  Atheift, 
he  declared  he  believed  in  the  Trinity,  and 
hoped  to  be  faved  by  theMerits  of  Chrift  alone : 
That  he  alfb  believed  the  Scriptures  to  be  writ- 
ten by  Men  infpired,  and  ought  to  be  the  Rule 
of  Faith :  That  Chrift  was  the  Head  of  -the 
Church,  and  it  was  not  in  the  Power  of 
Councils  or  Cardinals,  or  any  Power  on  Earth, 
to  fet  up  the  Traditions  of  Men,  and  make 
them  of  equal  Validity  with  the  Word  of 
God.  As  to  the  prefent  Occafion,  he  faid,  I 
do  neither  blame  the  Judges,  the  Jury,  or 
the  King's  Counfel.  /  only  blame  fome  Men, 
that  in  Strut b  were  deeper  conce,  tied,  and  more 
engaged  than  I,  that  came  in  as  Witneffes 
againft  me  3  and  fwore  me  out  of  my  Life  to 
Jave  their  own. 

I  confefs  I  was  fo  unfortunate  as  to  be  invited 
by  Colonel  Rumfey,  one  of  the  Witneffes  againft 
me,  to  fome  Meetings,  where  fome  'things  were 
difcourfed  of,  in  order  to  the  afferting  our  Li- 
berties and  Properties,  which  we  looked  upon  to 
be  violated  and  invaded  3  but  it  was  be  and 
Mr.  Weft,  and  fome  Gentlemen  that  are  fled, 
that  were  the  great  Promoters  ofthofe  Meetings. 
I  was-near  a  garter  of  a  Tear  ill  of  the  Gout, 
and  dur.ng  that  lime,  Mr.  Weft  often  vifited 
me  3  and  ftillbis  Difcour/e  wculd  be  concerning 
Lopping  the  two  Sparks  3  that  was  the 
Word  he  ufed,  meaning  the  King  and  the 
Duke  3  and  propofed  it  might  be  done  at  a 
Play  3  for  he  faid,  Then  they  would  die. 
in  their  Calling.  He  bought  Arms  to  do 
it,  without  any  Direction  of  mine  :  I  never 
faw  the  Arms,  nor  I  never  faw  the  Men  that 
were  to  do  it,    though  they  faid  they   had 

FIFTY     EMPLOYED    FOR     THAT  END.       /    told 

fever al  of  them,  that  the  killing  the  King  would 
carry  (uch  a  Blemijh  •  and  Stain  with  it,  as 
would  defcend  to  Pofterity  :  'that  I  had  eight 
Children  that  I  was  loth  Jhould  be  blemifhed 
with  it :  And  withal,  I  was  confident  the  Duke 
of  Monmouth  would  revenge  his  Father  s  Bkod, 
if  it  were  but  to  vindicate  himfelf  from  having 
any  Hand  in  it.  Mr.  Weft  prefently  told  me, 
that  the  Duke  of  Monmouth  did  not  refufe  to 
give  an  Engagement,  that  he  would  not  punifh 
thnfe  that  Jhould  k>ll  the  King. 

He  forgave  all  the  World,  and  even  Mr. 
Shepherd,  who  promifed  to  carry  him  to  Hol- 
land 3  but  inftead   of  it,  delivered   him   up, 
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and  brought  him  into  the  Condition  he  was 
in.  He  forgave  aJfb  the  reft  of  the  Witnef- 
fes -3  but  begged  it  might  be  obferved^  if 
their  End  was  Peace,  and  they  died  the  com- 
mon Death  of  all  Men  ;  for  though  by  the 
Law  of  the  Land  I  ought  to  die,  and  the  King 
may  reafonably  put  me  to  Death,  for  being  at 
thofe  Meetings ,  where  a  War  was  debated  ;  yet 
J  think  thofe  Men  are  guilty  of  my  Blood,  that 
were  as  deep  in  it  as  I,  and  have  betrayed  me, 
and  taken  it  away.  Then  he  accuied  his 
Friends,  That  they  would  neither  hear  any  Man 
fpeak,  or  fpeak  themfelves,  what  they  would 
not  have  repeated  ;  for  there  was  no  fuch  thing 
as  Faith  in  Man  to  Man,  whatever  there  was 
m  Man  to  God :  Either  the  tears  of  a  Wife, 
or  a  Family  of  little  helplefs  Children,  fome- 
thing  or  other,  would  tempt  and  provoke  Men 
to  betray  one  another. 

Dr.  Cartwright.  You  blame  the  Witneffes 
for  that  which  is  their  Virtue,  not  their 
Crime :  That  they  have  been  Witnefles  for 
the  King. 

Walcot.  I  was  not  for  contriving  the  King's 
Death,  if  you  will  believe  me. 

Dr.  Cartwright.  You  blame  them  for  be- 
traying your  contriving  the  War,  upon  which 
the  Death  of  the  King  muft  have  followed , 
if  your  Treafbn  had  gone  forward ;  or  elfe 
you  could  not  have  defended  yourfelf  from  that 
Juftice,  to  which  he  has  brought  you. 

Walcot.  Sir,  /  think  it  was  but  reafcnable  I 
Jhottld  fnffer  :  That  is  due  from  Juftice,  and 
reafonable  by  Law  ;  but  thefe  Men  did  not 
come  in  againft  me,  till  they  did  it  to  fave 
themfelves  $  and  they  revealed  it  with  that 
aggravating  Circumftance,  no  rational  Man 
could  be  guilty  of 

Dr.  Cartwright.  That  Circumftance,  which 
you  call  aggravating,  is  no  Aggravation  at 
all  i  but  rather  a  Mitigation  of  your  Crime. 
They  would  have  it  believed,  that  you  were 
tenderer  of  the  King's  Perfon,  than  to  lhoot 
him  when  he  was  not  armed  :  But  you  con- 
fefs you  were  confulting  that  Crime. 

Walcot.  I  was  not  to  have  a  Hand  in  the 
Kings  Death. 

Dr.  Cartwright.  But  it  was  propofed  when 
you  was  there. 

Walcot.  It  was  fo. 

Dr.  Cartwright.  And  it  was  agreed  to  be 
done. 

Walcot.  Truly,  I  do  not  know  how  far  it 
was  agreed  ;  /  was  there  at  many  Meetings. 

Dr.  Cartwright.  Thefe  very  Meetings  you 
could  not  but  be  fenfible  of. 

Walcot.  There  were  feveral  Meetings, 
wherein  the  Bufinefs  of  the  King's  Life  was 
never  fpoke  of. 

Dr.  Cartwright.  That  was  agreed  at  thofe 
Meetings ;  but  you  had  a  tenderer  Con- 
ference. 

Walcot.  I  fay,  they  were  for  afferting  our 
Liberties  and  Properties. 

Dr.  Cartwright.  I  would  fain  have  you  ex- 
plain that. 

Walcot.  Truly,  Sir,  fince  you  do  prefs  me  to 
fpeak,  We  were  under  general  Apprehen- 
fions  j  and  fb  were  thofe  Lords,  that  are  like- 
ly to  fuffer  (as  I  have  heard),  of  Popery  and 
Slavery  coming  in. 
No  15. 


Dr.  Cartwright.  What  Sign  was  there  of  it  ?    ioS5 
You  had  no  Perfecution  at  all :  You  were  al-  5jCar.lt 
lowed  by  Law  to  meet,  five  in  a  Houfe,  be-  "^^ 
fides  the  Family.      It  is  true,    Conventicles 
have  been  difturbed   of  late  -,  and   I  would 
have  you  look  upon  it  as  a  Judgment  of  God, 
to  bring  you  to  this,  for  forfakihg  the  Com- 
munion of  the  Church  of  England-,  in  which 
Way  you  were  Inftru&ed  from  your  Youth. 

Walcot.  I  do  not  come  here  to  difpute  of 
Religion  j  but  to  die  religioufly,  if  it  pleafe 
God  to  enable  me. 

Dr.  Cartwright.  I  pray  God  enable  you : 
But  I  would  not  have  you  charge  that  as  a 
Crime  upon  the  Witnefles,  which  was  their 
Duty. 

Walcot.  I  cannot  tell  how  to  excufe  the 
Witneffes,  for  aggravating  Things  againft  me, 
and  making  them  worfe  than  really  they 
were  :  For  a  Man  to  invite  another  to  a  Meet- 
ing ;  to  importune  him  to  this  Meeting ;  to 
be  perpetually  foliciting  him,  and  then  deli- 
ver him  up  to  be  hanged,  as  they  have  done 
me. 

Dr.  Cartwright.  It  was  a  Crime  to  fblicit 
you  to  thofe  Meetings  •  but  when  you  were 


in. 


it  was  a  Duty  in  you,  and  in  them,  to  re- 
veal it :  If  God  had  given  you  the  Grace  to 
difeover  them,  the  Turn  had  been  theirs, 
which  is  yours.  And  as  you  fay,  you  cannot 
excufe  them,  That  is  uncharitable. 

Walcot.  I  do  forgive  them,  and  I  defire, 
with  all  my  Heart,  God  would  forgive 
them. 

Dr.  Cartwright.  Tou  confefs  you  were  guilty 
enough  to  take  away  your  Life. 

Walcot.  I  was  fo.  The  fame  Meafiire  we 
mete  to  another,  that  Meafure  God  will  mete 
to  us :  1  leave  it  to  God. 

Dr.  Cartwnght.  You  pray  this  may  be  the 
laft  Blood  fpilt  upon  this  Account. 

Walcot.  I  do  fo. 

Dr.  Cartwright.  Would  not  you  have  Trai- 
tors brought  to  their  End  ?  You  talk  of  fpil- 
ling  of  Blood,  as  if  it  were  innocent  Blood 
now  fpilt,  when  you  do  confefs  and  own  the 
Guilt :  But  I  fhall  give  you  no  further  Di- 
fturbance,  than  my  Prayers  to  Almighty  God 
for  you,  That  God  would  give  you  Mercy. 

Dr.  Cartwright,  then  turning  to  Hone,  and  HoneV 
exhorting  him  to  unburden  his  Confcience  :  laft  mris 
Hone  confeffed  he  was  guilty  of  this  Crime,  ac-  ^lYf 
cording  to  the  Law  of  the  Land,  and  the  Law 
of  God. 

Dr.  Cartwright.  You  fay,  you  were  guilty  of 
confpiring  the  Death  of  the  King,  and  raifing 
an  Infurreclicn  ? 

Hone,  friily,  I  muft  fay,  as  the  Captain,  I 
was  drawn  in  :  Thou  faweft  a  Thief,  and 
thou  confentedft  with  him.  So  I  fay,  that  £ 
was  drawn  in  :  Ifaw  the  thief,  and  confented. 
I  have  looked  upon  myfelf  fince  to  be  the 
more  guilty  of  Blood,  and  my  Circumftance 
was  to  be  drawn  in,  and  enfnared  ;  for  I  ne- 
ver was  at  any  of  their  Meetings,  any  of  their 
Cabals,  but  in  a  publick  Coffee-Houfe  or  Ta- 
vern, where  they  difeourfed  the  Matter  of 
Facl: :  And  1  was  to  meet  the  King,  and  the 
Duke  of  York  j  but  I  did  not  know  at  that 
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1685.     time,  when,  or  where,  or  zvhat  was  my  Bu- 
V^AVfinefs. 
<y~~v~>^       j>.  Cart-wright.  But  you  were  to  ajjift. 

Hone.  Tcs,  1  promifed  that  !  to  afjift  !  I  was 
refoived,  however,  to  go  down  into  the  Coun- 
try, and  not  meddle  in  the  Thing  at  all ;  and 
had  been  in  the  Country  ;  but  meeting  with 
Keeling,  he  called  me,  and  difcourfing  with 
him,  1  did  fay,  /  was  for  killing  the  King, 
and  fainng  the  Duke  of  York. 

Dr.  Cartwright.  if  hat  was  your  Reafon  for 
killing  the  King,  and  faving  the  Duk?  of 
York  ? 

Hone.  The  Duke  of  Tork  did  openly  pro- 
fefs  himfelf  to  be  a  Roman  Catholick.  And 
I  did  fay,  I  had  rather  difpofe  of  the  King,  than 
the  Duke  of  York. 

Dr.  Cartwright.  Had,  you  rather  a  Papift 
mould  reign  over  us,  than  the  King  ?  If  you 
had  had  a  Defign  to  kill  the  Duke,  and  lave 
the  King,  it  might  be  to  prevent  Popery  ; 
but  you  fay  the  quite  contrary.  God  in  Hea- 
ven forgive  your  murderous  Defign, 

Hone.  I  know  as  little  of  this,  as  any  poor 
filly  Man  in  the  World  :  I  was  fain  .  to  ga- 
ther it  ;  I  had  it  not  down-right  ;  I  was 
drawn  into  it  ;  however,  I  am  now  to  die. 
As  for  the  WitneiTes,  The  Lord  forgive 
them. 


Route' j 
Speech  at 


Dr.  Cartwright  asking  Roitfe,  What  he  had 
.to  lay  ?  he  aniwered,  /  confefs  I  have  been  a 
rt"  Placecf  Hea,xr.  and  have  under  flood  too  much  of  Tome 
k.nd  of  Meetings  ;  Gcd  forgive  me  that  I  have 
net  been  as  careful  and  diligent  to  difcovcr 
them  :  But  then  he  faid,  he  had  declared  his 
Opinion  againft  thofe  Things,  as  a  Breach  of 
the  Laws  of  God,  and  the  Laws  of  the  Land. 
And  that  what  he  had  declared  to  his  Ma- 
jefty  in  Council,  was  the  naked  Truth.  He 
endeavoured  to  acquit  Sir  Thomas  Player,  of 
having  any  Hand  in  the  Plot  ;  and  laid,  he 
was  indeed  acquainted  with  the  Lord  Shaftef- 
bury  ;  but  was  very  fhy  of  his  Company,  af- 
ter he  came  out  of  the  'fewer  :  That  Sir  Tho- 
mas told  him  (Roufe),  he  never  was  in  that 
Lord's  Company  but  once  after ;  for  hi  faw 
form  Defigns  that  he  was  afraid  were  going  on  : 
That  he  (Roufe)  had  been  at  feveral  Clubs, 
eating  and  drinking  ;  and  that  there  was  a 
Defign  to  fet  up  the  Duke  of  Monmouth,  (he 
would  not  fay  while  the  King  reigned)  though 
fbme  extravagant,  hot-headed  Men,  had  taken 
upon  them  to  difcourfe  thofe  Things  :  And 
he  knew  fome  worthy  Men,  who  had  declared, 
in  his  hearings  that  inOppofition  to  the  Duke 
of  York,  //  the  King  was  feiZed,  they  floould 
ft  and  by  the  Duke  of  Monmouth,  'there  were 
others  that  were  for  a  Commonwealth  ;  and 
fome  few  for  the  Duke  of  Buckingham.  That 
the  way  of  thefe  Gentlemen's  difcourfing  of 
thefe  Things,  was  only  with  one  at  a  Time. 
This  had  long  been  the  Practice  of  one  of 
the  WitnefTes  againft  him,  who  had  teftified 
,  againft  him,    the  Words  he  fpoke  himfelf 

That  his  (Roufe's)  Defign  was,  to  get  to  the 
Bottom  of  the  Bufinefs,  and  then  to  have 
made  a  Difcovery  :  That  the  fame  Witnefs 
told  him,  That  a  certain  Number  of  People 
had  made  a  Refblution  to  attack  the  tower  of 
London,  the  City,  White-Hall,  and  St.  James's : 


That  their  Refolution  was  not  to  fpill  a  Drop 
of  Blood,  but  only  to  fecure  the  Kings  Per- 
fon,  that  the  Papifts  did  not  kill  him  j  and 
then  they  would  deal  with  the  Quke  of  Tork 
as  they  pleafed. 

That  Meffengers  being  out  againft  that 
Witnefs,  he  (Roufe)  offered  him  a  Bed  at  his 
Houie  ;  and  now  he  came  and  fwore  againft 
him,  that  he  was  the  Perfon  engaged  in  the 
taking  the  tower  of  London  ;  but  he  never 
had  any  fuch  Thought,  never  confulted  any 
Perfon  of  Quality,  or  difcourfed.  of  Arms  in 
order  to  it.  Ihat  it  was  this  Witnefs,  that 
told  him,  the  King  was  to  be  taken  off,  as  he 
came  from  Windfbr ;  and  there  were  feveral 
things  to  be  done,  in  order  to  it :  Ihat  they 
wanted  a  Place  of  Rendezvous  ;  fome  were  for 
Salisbury-Plain,  and  fome  for  Black-Heath ;  but 
Black -Heath  was  pitched  upon  as  the  moft  con- 
venitnt  Place  :  And  in  order  to  gather  the  Peo- 
ple together,  fome  were  fcr  giving  a  Silver  Ball 
to  be  played  fcr  i  which  he  (Roufe)  feemed  to 
approve  of,  and  difcourfed  Goodenough  about 
it  ;  and  of  drinking  a  Bowl  of  Punch,  and  gi- 
ving out  that  all  floould  be  welcome  :  And  by 
fuch  Means,  they  might  gather  'thirty  or  Forty 
thoufand  Men  together,  within  two  or  three 
Days  ;  but  his  (Rviife's)  Defign  was  only  to  get 
what  he  could  out  of  them,  That  the  fame 
Witnefs  told  him,  Goodenough  faid,  There 
were  Forty  Thouiand  Pounds  in  Bank  j  and 
if  fuch  a  Ball  coft  Thirty  6v  Forty  Pounds, 
it  mattered  not,  to  carry  on  fuch  a*  Defign 
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He  faid  alfb,  there  were  Five  Hundred  Arms 
to  be  brought  in,  and  that  Mr.  Weft  knew  of 
them  ;  for  part  of  them  were  bought  by 
him. Roufe  added,  /  do  freely  acknow- 
ledge, and  confefs,  that  it  is  juft  in  God,  in  the 
firjt  Place,  and  righteous  and  juft  in  the  King0 
that  I  die  :  J  die  juft ly  for  concealing  it  :  But 
he  faid,  he  did  not  conceal  it  with  a  Defign 

to  prejudice  his  Majefty. The  Ordinary 

afterwards  prayed,  and  fung  a  Pfalm  with 
them,  and  then  they  prayed  by  themfelves ; 
after  which  the  Executioner  did  his  Office. 

The  Execution  of  the  Lord  Ruffel,  being  Zc-.v  Re- 
appointed on  the  21ft  of  July,  the  Sheriffs  fei  brought 
went  to  Newgate,  about  Nine  in  the  Morn- t0  the_  Scaf~ 
ing,  to  fee  if  he  was  ready  ;  and  in  a  little-^^, 
Time  after  his  Lordfhip  came  out,  and  went  inn. 
into  his  Coach,  taking  his  Leave  of  his  Lady,  Fields, 
the  Lord  Cavendiflo,  and  feveral  other  Friends. 
There  went  in  the  Coach  with  him,  Dr.  ttl- 
lotfon,  and  Dr.  Burnet,  who  attended  him  to 
the  Scaffold,  erected  in  Lincoln's-Inn-Fields , 
which  was  covered  with  black  Cloth. 

Being  come  upon  the  Scaffold,  his  Lord- 
fhip bowed  to  the  Company,  and  then  turn- 
ing to  the  Sheriff,  faid, 

Mr.  Sheriff, 

Expected  the  Noife  would  be  fuch,  that  I  His  Speech- 
fhould  not  be  very  well  heard.  I  was  ne- 
ver fond  of  much  fpeaking,  much  lefs  now  : 
Therefore,  I  have  let  down  in  this  Paper,  all 
that  I  think  fit  to  leave  behind  me.  God 
knows  how  far  I  was  always  from  Defigns  a- 
gainft  the  King's  Perfon,  or  of  altering  the 
Government.  And  I  ftill  pray  for  the  Pre- 
fervation  of  both,  and  of  the  Proteftant  Re- 
ligion. 


Mr. 
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But  I  have  now  done 
am  going  to  a  better. 


He  is  he  ■ 
leaded. 


Tie  P.-per 
he  Itft  be- 
hind  him. 


Mr.  Sheriff  I  am  told,  that  Captain  Wakot 
Yefterday  laid  fome  Things  concerning  my 
Knowledge  of  the  Plot  :  I  know  not  whe- 
ther the  Report  is  true  or  not.  To  which  it 
being  anfwered,  his  Lordfhip  was  not  named 
by  him  ;  he  replied,  he  hoped  he  was  not  ; 
for,  fays  he,  I  never  law  him,  or  fpoke  to 
him  in  my  whole  L'fe •;■  and  in  the  H'ords  of  a 
dying  Man,  I  prrfe/'s  I  know  of  no  Plot,  either 
againft  the  King's  Life,  or  the  Government  : 
with  this  World,  and 
I  forgive  al)  the  World 
heartily,  and  I  thank  God  I  die  in  Charity 
with  all  Men  ;  and  I  wifh  all  fincere  Prote- 
flants  may  love  one  another,  and  not  make 
way  for  Popery,  by  their  Animofities.  I 
pray  God  forgive  them,  and  continue  the 
Proteftant  Religion,  that  it  may  flourifh,  as 
long  as  the  Sun  and  Moon  endure.  I  am  now 
more  fatisfied  to  die  than  ever  I  have  been. 

Then  kneeling  down,  his  Lordfhip  prayed 
byhimielf  j  afcer  which,  Dr.  Stillctfon  prayed 
with  him,  find  having  prayed  again  by  him- 
felf,  he  pulled  off  his  Peruke,  put  on  his  Cap, 
took  off  Ivs  Neckcloth  and  Coat,  and  bidding 
the  Executioner,  afcer  he  had  lain  down  a 
Moment,  to  do  his  Office  with  out  a  Sign,  he 
gave  him  forrte  Gold,  Then  embracing  Dr. 
Sfillotfen.  and  Dr.  Unmet,  hefubmitted  to  the 
Block,  and  his  Plead  was  fevered  from  his 
Body  at  two  Blows,  according  to  Dr.  Burn;!, 
who  was  on  the  Scaffold  ;  though  others  fay, 
there  were  three  Strokes,  and  that  the  firft 
deprived  him  of  all  Senle  and  Mot-ion  ;  but 
the  Faction  had  got  a  Story  amongft  them, 
that  they  were  mighty  fond  of  propagating, 
namely,  That  the  Executioner  firft  ftruck  him 
on  the  Shoulder,  and  that  his  Lordfhip  rofe 
up,  and  fpoke  to  him,  and  his  Head  was  not 
cut  off  under  fix  or  feven  Strokes  •  infiriuating 
that  the  Executioner  had  Orders  from' Autho- 
rity, to  ufe  him  in  that  barbarous  Manner  : 
But  thefe  are  fuch  Circumftances,  as  would 
infallibly  have  been  taken  Notice  of  by  Dr. 
Burnet  if  there  had  been  any  Truth  in  them  ; 
and  therefore  we  may  very  well  conclude  there 
was  no  Foundation  for  this  Story. 

As  to  the  Paper  the  Lord  Rtiffel  left  be- 
hind him,  it  being  very  long,  and  appearing 
an  artificial  Piece,  drawn  up  by  Dr.  Bnrnefs 
Advice  and  Direction,  I  hdve  defignedly  omit- 
ted it  ;  but  if  the  Reader  h?s  the  Curiofity 
to  perufe.  that  Paper,  he  will  find  it  in  feveral 
of  our  Enghfo  Hiftories  ;  and  in  the  Tract, 
entitled,  St  he  Characters  and  Dying  Speeches 
cf  the  State  Prijbncrs. 

Dr.  Stillctfai,  and  Dr.  Burnet,  it  is  faid, 
laboured  very  hard  to  convince  the  Lord 
Ruftel,  I'hat  it  was  not  lawful  to  take  up  Arms 
aga  nfi  the  King  ;  which  if  they  could  have 
effected,  his  Pardon,  it  was  thought,  might 
have  been  obtained  :  But  he  differed  in  Opi- 
nion with  thefe  Divines,  at  leaft  with  Dr. 
rfillotfon  to  the  laft,  as  appears  by  a  Letter 
Dr.  Wiilotfon  wrote  to  him,  the  Day  before  he 
died,  of  the  following  Tenour. 


Dr.  Til- 

lotfon\r 
Letter  to 


My  Lord, 
TWAS  heartily  glad  to  fee  your  Lordfhip, 
lC  A  this  Morning,   in   that   calm   and   devout 
fei  atramft  Temper,  at  the  receiving  the  Bleffed  Sacra- 

Rejijlatite. 


ment  ;  but  Peace  of  Mind,  unlefs  it  be  well     ">3;. 
grounded,  will  avail   but   little,  and  becaufe  ? 5  c  l!'  L1' 
tranfient  Difcourfe  many  times  hath  little  Ef-  V^~Y"V> 
fed,  for  want  of  Time  to  weigh  and  confider 
it :  Therefore,  in  tender  Companion   to  your 
Lordfhip's  Cafe,  and  from  ail  the  good  Will, 
that  one  Man   can  bear  to  another,    I    do 
humbly   offer  to  your  Lordfhip's  deliberate 
Thoughts,  thefe  following  Confiderations,  con- 
cerning the  Points  of  Refiftance,  if  your  Re- 
ligion and  Rights  mould  be  invaded,  as  your 
Lordfhip  puts  the  Cafe  :  Concerning  which, 
I  underftood  by  Dr.  Mmet,  that  your   Lord- 
fhip had  once  received   Satisfaction,  and   am 
forry  to  find  a  Change.     1.  Sthat  the.  Cheiftian 
Religion   doth  plainly  forbid  the  Rtfifai.ee  of 
Authority.     2.  That  though   our  Religion   be 
eftablifhed  by  Law,    which  your  Lordfhip 
urges  as  a    Difference  between  our  Cafe,  and 
that  of  the  primitive  Chriftians ;  yet   in  the 
fame  Law,  which  eftabl  fhes  our  Religion,  it 
is  declared,  llmt   it  is   not  law'ful,  'upon  any 
Pretence,  to  take  up   Arms :    Befides   which, 
Sthere  is  a  particular  Law,  de<iirr;g4hePoicy 
of  the  Mlitia  to  be  fclely  in  the  Kivg  :  And 
that  ties  the  Hands  of  Subjects,  though   the 
Law  of  Nature,  and  general  Rules  of  Scrip- 
ture, had  left  us  at  Liberty,  which   I  believe 
they,  do  not,  becaufe  the  Government  and 
Feace  of  human  Society  could  not  wellT'ibfrft 
upon  theie  Terms.     3.  Tour  Lordfhip's  Opinion 
is  contrary  to  the  declared  Doctrine  of  all  Pro- 
teftant Churches:  And  though  fome  particular 
Perfons  have  taught  otherwiie,  yet  they  have 
been  contradicted  herein,  and  condemned,  for 
•it,  by  the  generality  of  Proteftants.    And  I 
beg  your  Lordfhip  to  confider,  How  it  will 
agree  with  an  avowed  afferting  the  Proteftant 
Religion,  to  go  contrary  to  the  general  Dotinne 
ofPrcieftants  '  My  End  in  this  is,  to  convince 
your  Lordfhip,  i'hat  you  are  in  a  very  great 
and  dangerous  Miftake  :  And   being  fo  con- 
vinced, That  which  before  was  a   Sin  of  Ig- 
norance, will  appear  of  a  much  more  heinous 
Nature,  as  in  Truth  it  is,  and  call  for  a  very 
particular   and  deep    Repentance  j    which  if 
your  Lordfhip  fincerely  exerciie,    upon    the 
Sight  of  your  Error,  by  a  penitent  Acknow- 
ledgment of  it  to  God  and  Men,  you  will  not 
only  obtain  Forgivenefs  of  God,1  but  prevent 
a  mighty  Scandal   to  the  Reformed  Religion. 
I  am  very  loth  to  give  your  Lordfhip  any  Dii- 
quiet  in  the  Diftrefs  you  are  in,  which  I  com- 
miferate  from  my  Heart ;  but  ant    i,i:ich  more 
concerned  that  yen  do  not  leave  the  World  in  a, 
Delnfion,  andjalfe  Peace,  to  the  Hndrance  of 
your  Eternal  Happinefs.     I  heartily   pray  for 
you,  and  befeech  your  Lordfhip   to  believe  I 
am  with  the  greateft  Sincerity  and  Compaflion 
in  the  World, 

My  Lord, 

Tour  Lordfhip's  moft  faithful,  and 

afflitfed  Servant, 

flLLOfSON. 

Mr.  Echard  relates,  that  Dr.  Stillotfcn  deli- 
vered this  Letter  into  his  Lordfhip's  own 
Hand,  who  read  it  with  great  Deliberation,  and 

ac- 
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acknowledged  he  had  therein  offered  more  to 
convince  him,  than  he  had  ever  met  with  be- 
fore :  That  he  was  now  fatisfied,  nothing  but  a 
Cafe  of  a  very  extraordinary  Nature,  could  juftify 
Subjects  in  taking  up  Arms  againft  their  Prince : 
Sfbat  he  was  fully  of  Opinion,  nofuch  Caafe  had 
been  given  by  the  King  to  jufiify  any  fuch  At- 
tempt againft  him.  But  ft/ 1 1  he  thought  fuch 
Cinumftances  there  might  be,  in  which  it  would 
be  lawful  for  them  to  Refift. 


Remarks  jn  my  Remarks  on  the  five  laft  Trials,  viz. 
£«yrfi.Thofeof  Capt.  IVakoi,  Hone,  Roufe,  Blague, 
aj  na *-an(j  Lorcj  Kuffel,  I  (hall  confider  thefe  three 
Particulars.  17?,  Whether  there  was  any  fuch 
Plot  as  the  Prifbners  are  charged  with  ?  idly, 
What  were  the  refpective  Views  of  the  Con- 
fpirators  ?  idly  and  laftly,  Which  of  the  Pri- 
fbners were  guilty,  and  how  far  ? 

1.  Whether  there  was  any  Plot,  or  Confpi- 
racy,  againft  the  King  and   Government  at 
that  Time  ?  And  if  the  Evidence,  given  at 
thefe  Trials,  againft  the  Prifbners,  and  their 
own  Confeffions  at  the  Hour  of  Death,  will 
not  convince  their  Friends  of  the  Certainty  of 
it,  I  cannot  tell  how  it  is  poffible  to  convince 
them ;  efpecially  if  it  be  confidered,  that  the 
Witnefles  of  this  PJot  were  Men  of  Figure 
and  Subftance,  Men  who  evidently  appeared 
with  great  Unwillingnefs  againft  their  Accom- 
plices, and  only  came  in   to  fave  their  own 
Lives,  who  gave  their  Teftimony  with  all  the 
Tendernefs  imaginable  ;  and,  indeed,  could 
not  forbear  exprefling  their  Affection  for  the 
Prifbners  in  open  Court.     Had  they  been  a 
rafcally  and  profligate  People,  who  made  a 
Trade  of  {wearing  Men  out  of  their  Lives, 
for  the  extravagant  Rewards  that  were  offered 
them  publickly  and  privately,  as  was  the  Cafe 
of  the  Witneffes  of  the  pretended  Popifh  Plot, 
their  Evidence  might  have  been  dubious :  But 
when  the  Prifbners  themfelves  made  no  other 
Objections  to  their  Teftimony,  tfhan  that  they 
gave  their  Evidence  to  fave  their  own  Lives, 
and  that  they  were  as  deep,  or  deeper,  in  the 
Plot  than  themfelves,  andfeduced  them  into  it : 
Surely  there  needs  no  other  Froof  of  a  Plot 
in  general,  the  Prifbners,  as  well  as  the  Wit- 
nefles againft  them,  atteft  the  Truth  of  it : 
I  proceed  therefore  to  the  fecond  Particular. 

2.  What  were  the  feveral  Views  of  the 
Confpirators  ?  And  nothing  is  more  evident 
than  that  all  of  them  intended  to  make  the 
Duke  of  Monmouth  their  Tool,  to  obtain  their 
feveral  Ends ;  the  Lords  Ruffel,  Effex,  Hamp- 
den, &c.  propofed  he  mould  command  the 
Malcontents ;  affift  them  in  compelling  the 
King  to  exclude  the  Duke  of  Tork  from  the 
Succeffion  -3  to  adminifter  the  Government  da- 
ring his  Majefty's  Life-time,  under  fuch  Limi- 
tations as  they  fhoukf  prefcribe  ;  and  that  the 
Duke  fhould  accept  of  the  Crown  after  the 
King's  Death,  upon  the  like  Limitations  j  that 
is,  they  propofed  to  have  a  Chief  Officer,  with 
the  Name  and  Title  of  King  3  but  that  he 
fhould  obey  the  Dictates  of  the  Parliament, 
and  never  pretend  to  difpute  their  high  and 
mighty  Commands.  There  was  another  Party 
of  the  Duke's  particular  Friends,  that  propo- 
fed his  enjoying  the  Crown  with  the  fame  tre- 
rogati.ves  former  Kings  had  done ,  but  thefe 


were  a  very  fmall  Party  ;  for  moft  of  the  Sons    l6Sr 
of  Monarchy  were  for  continuing  the  Succef-  ][^L^ 
fion  in  the  right  Line  :    But  the  third  and  ^^^ 
moft  powerful  Faction,  of  which  Lord  Shaf- 
tesbury was  the  Head,  were  for  extirpating 
both  the  Family  of  the   Stuarts,  and  Monar- 
chy itfelf,  and  reducing  the   Kingdom  to  a 
Commonwealth,  like  that  of  Holland,  of  which 
no  doubt  that  Lord  propofed  to  be  the  Pro- 
tector, or  rather  Director,  in   Imitation  of 
the  celebrated  Cromwell ;  and  to  have  exer- 
ciled  a  more  abfblute  Dominion  in  the  Name 
of  the  Commonwealth,  than  any  of  our  Mo- 
narchs  had  ever  affumed. 

This  third  Party  did  not  propofe  to  obferve 
any  Meafures,  but  to  break  through  all  Laws 
human  and  divine,  and  even  to  have  aflaffi- 
nated  their  Sovereign,  to  facilitate  the  Enter- 
prize  ;  or  perhaps  they  looked  upon  the  Peo- 
ple, of  whom  they  foolifhly  imagined  their 
Faction  a  Majority,  to  be  vefted  with  Sove- 
reign Authority  ;  and  that  tfbey  had  a  Right- 
to  depofe,  and  call  the  Chief  Magifirate  to  ac- 
count, and  to  eftablifh  what  Form  of  Govern- 
ment they  faw  fit ,  and,  according  to  the 
Maxims  of  their  Predeceflbrs  in  Usurpation, 
they  propofed  to  do  Juftice  (as  their  Phrafe 
was)  either  without  them,  or  upon  them  ,  that 
is,  to  turn  out,  or  put  to  Death,  the  Minifters 
of  State  at  Pleafure  ;  and  to  murder  their  Ma- 
tter, if  he  oppofed  them,  or  refufed  to  be- 
come their  Slave.  Thus  much  appears  very- 
obvious  from  thefe  Trials,  and  the  Declara- 
tions of  the  Confpirators  at  the  Place  of  Execu- 
tion ;  which  brings  me  to  the  third  Particular, 
namely,  to  enquire,  idly,  Which  of  the  Pri- 
fbners were  guilty  of  any  Part  of  the  Charge, 
and  how  far  ? 

As  to  Captain  JValcot,  he  offers,  in  a  Let-  . 
ter  to  Secretary  Jenkins,  to  become  an  Evi- 
dence ;  and  affures  his  Majefty,  <!tbat  the  Con- 
fpiracy  was  laid  very  broad :  At  his  Trial,  he 
acknowledged  he  had  been  at  feveral  treafonabh 
Confults,  and  was  acquainted  with  the  intended 
In  fur  reel  ion  :  At  his  Execution,  he  fays,  Mr. 
If' eft  often  vifited  him,  and  his  Difcourfe  was 
ftill  concerning  the  lopping  the  two  Sparks  ,  by 
which  was  meant,  the  murdering  the  King  and 
Duke  ^  and  that  it  was  fbmetimes  propofed  to 
be  done  at  the  Play-houfe :  That  Weft  toki 
him,  Arms  were  provided,  and  Fifty  Men 
employed  to  aflaffinate  the  King  and  Duke  ; 
and  that  he  (Walcof)  told  them,  the  killing  the 
King  and  Duke  would  caft  a  Blemifh  on  them 
and  their  Pofterity,  and  the  Duke  of  Mon- 
mouth would  revenge  his  Father's  Death- 
He  confefled,  That  by  the  Law  of  the  Land 
he  ought  to  die,  for  being  at  thofe  Meetings, 
where  a  War  was  debated  ;  and  in  another 
Place,  he  acknowledges  the  King's  Murder  was 
propofed,  when  he  was  prefent :  After  which,  it 
is  impoffible  to  doubt  whether  he  was  to  have 
a  Share  in  the  Infurrection,  and  was  ac- 
quainted with  the  Defign  of  fbme  of  his  Party 
to  aflaffinate  his  Majefty  ;  and  as  he  conceal- 
ed both  thefe  traitorous  Defigns,  though  he 
pretends  he  difapproved  the  Murder,  he  was 
lurely,  in  a  great  Meafiire,  guilty  of  both.  If 
he  was  contriving  an  Infurrection  when  he 
knew  others  defigned  to  take  that  Opportunity 
to  murder  the  King,  in  order  to  facilitate  the 
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1683.    Infurredtion  he  was  engaged  in.  Can  any  one 
5^aj^"fuppofe  he  was  very  averfe  to  the  Affaffina- 
tion  ?  Or  that  he  would  not  have  been  pleated 
to  have  feen  it  effected,   though  he   was  not 
fond  of  the  Infamy  of  the  Action  ? 

I  fhail  conclude  my  Remarks  on  Capt.  Wal- 
cofs  Cafe,  with  the  Character  Bilhop  Sprat 
gives  him  ;  namely,  "  That  he  was  an  Officer 
"  in  Cromwell's  Army,  who,  after  Pardon  and 
"  Indemnity  received,  and  a  plentiful  Eftate 
"  fecured  to  him  at  the  King's  Reftoration, 
"  was  neverthelefs  engaged  in  alJ  the  Plots 
"  againft  the  Government  ever  fince;  and 
"  particularly  in  that  of  Ireland,  fbme  Years 
tc  before,  to  furprize  the  Caftle  of  Dublin. 
u  He  was  introduced  by  Lord  Howard,  un- 
"  der  the  Character  of  a  flout  and  able 
"  Officer,  into  a  ftrict  Familiarity  with  the 
"  Earl  of  Shaftesbury,  from  whom  he  never 
"  departed  till  his  Death  ;  accompanying  him 
"  in  his  Flight  to  Holland,  and  returning 
"  thence  with  his  Corps ;  he  and  Fergufon 
"  having  this  peculiar  Mark  of  his  Kindnefs, 
tc  to  be  made  Legatees  in  his  laft  Will,  as  his 
"  fpecial  Friends".  Bijhop  of  RocheRzr's  Nar- 
rative of  the  Confpiracy,  Page  22. 

As  to  Hone,  he  confeffed  at  his  Trial,  That 
he  was  to  be  one  of  thofe  who  was  to  go 
down  .to.  the  Rye,  to  affaffinate  the  King  ;  and 
was  to  have  twenty  Pounds  for  that  Service  , 
but  fays,  he  was  drawn  into  it  by  Goodcnottgh : 
After  which,  it  is  furely  unneceffary  to  bring 
further  Proof  of  his  Guilt ;  or  that  fome  of 
the  Confpirators  had  formed  a  Defign  to 
afTaffinate  his  Majefty,  at  Rumbold's  Houfe  at 
the  Rye  in  Hertford/hire,  as  he  came  from 
New-market. 

As  to  Roufe,  it  was  proved  at  his  Trial, 
He  had  been  at  feveral  treafbnable  Confults  ; 
That  he  knew  fbme  of  the  Confpirators  had 
a  Defign  to  afTaffinate  the  King  :  That  he  had 
declared,  Whatever  the  King  had,  the  Parlia- 
ment ga<ve  him  :  That  the  King  had  forfeited 
his  Crown,  and  had  no  Right  to  it.  At  his  Ex- 
ecution he  faid,  He  knew  fbme  worthy  Men, 
who  in  his  hearing  declared,  That,  in  Oppo- 
fition  to  the  Luke  ofllrk,  if  the  King  was 
ieized,they  would  fland  by  the  Duke  of  Mon- 
mouth :  Others  were  for  a  Commonwealth  ; 
and  fome  few  for  the  Duke  of  Bucks.  That 
it  was  the  principal  Witnefs  againft  him,   who 


had  appeared  he  had  no  other  Defign  than  to     1^3- 
have  ferved  the  King  by  a  Difcovery  s    And  3>'Cai-il 


told  him,  The  King  was  to  be  taken  off 
as  he  came  from  Windsor  ;  and  federal  'Things 
were  to  be  done,  in  order  to  it.  They  were 
divided  about  a  Place  to  affemble  their  Forces :  |  about  raifing  Men  : 
Some  were  for  Salisbury-Plain,  and  fbme  for 
Black-Heath  ;  but  Black-Heath  was  at  length 
agreed  on  :  And  in  order  to  gather  their 
Friends  together,  it  was  propofed  to  play  for 
a  Silver  Ball ;  which  he  feemed  to  approve  of, 
and  faid,  they  might  gather  together  thirty  or 
forty  thoufand  Men  by  that  Means.  And 
though  he  fays,  in  his  Excufe,  that  he  went 
to  their  Meetings  only  to  ferve  the  King,  and 
enable  himfelf  to  difcover  the  Bottom  of  the 
Plot ;  yet  he  feems  to  recollect  himielf  after- 
wards, and  fays,  I  do  freely  acknowledge  and 
confejs,  that  it  is  juft  tn  God  in  the  firjt  Place, 
and  righteous  and  juft  in  the  King,  that  I  die  : 
I  die  jitftly  for  concealing  it  (the  Confpiracy) ; 
which  he  could  not  be  laid  to  have  done,  if  it 
N°  15. 


therefore  we  can  no  Jonger  doubt  he  was  to  S*/~V"N"' 
have  had  a  Share  in  the  intended  Infurrection  ; 
and  was  guilty,  at  leaft,  of  concealing,  that 
there  was  a  Party  that  intended  to  affaffinate 
his  Majefty. 

I  come  now  to  enquire  into  the  Lord  Ruf- 
fel's  Cafe,  who  was  charged  with  Meeting 
and  Confulting  with  other  Confpirators,  to 
raife  an  Infurrection  and  Rebellion  ;  and  wich 
a  Defign  to  furprize  the  King's  Guards  at 
White-Hall. 

The  WitnefTes  againft  him  were  Colonel 
Riimfey,  Mr  Shepherd,  and  my  Lord  Howard, 
his  intimate  Friends.  Colonel  Rumfey  depofed, 
That  he  was  fent  by  Lord  Shaftesbury  to  the 
Duke  o£ Mtmnouth,  Lord  Ruffel,  Lord  Grey, 
Sir  Thomas  Armftrong,  and  Mr.  Fergufon,  who 
werermet  that  Evening  ([November  2.)  at 
Mr.  Shepherd's  Houfe,  to  know  what  Refolu- 
tion  they  came  to  about  the  Rifing  at  Taunton ; 
and  that  he  went  to  Mr.  Shepherd's,  and  found 
all  that  Company  there ;  and  having  delivered 
hisMeffage,  they  anfwered,  Mr.  Trenchard 
had  failed  them,  who  had  promifed  to  raife 
a  thoufand  Foot,  and  thfee  hundred  Horfe ; 
but  could  not  perform  it ;  and  Lord  Shaftef- 
bury  muft  be  content  (to  defer  the  Rifing.) 

He  teftifkd  alfo.  That  there  was  a  Difcourfe 
of  feeing  what  Pofture  the  Guards  were  in,  it 
being  intended  to  furprize  them  :  And  being 
asked,  if  it  was  difcourfed  by  all  the  Com- 
pany, he  anfwered,  All  the  Company  did  de- 
bate it ;  and  that  the  Lord  RufTel  was  agreeing 
to  it :  He  leftified  alfo,  That  the  Lord  Ruffel 
did  difcourfe  of  the  Rifing  at  Taunton. 

Mr.  Shepherd  alfo  teftified,  That  the  Duke 
of  Monmouth,  Lord  Ruffel,  and  the  reft  of  the 
Company,  met  at  his  Houfe  j  and  that  the 
Subftance  of  their  Difcourfe  was,  How  to  fur* 
prifc  the  Guards  :  And  that  fomewhat  was 
read,  in  the  Nature  of  a  Declaration,  felting 
forth  the  Grievances  of  the  Nation,  in  order  to 
a  Rifing. 

Lord  Howard  depofed,  That  on  Lord 
Shaftesbury's  going  to  Holland,  the  Duke  of 
Monmouth,  Lord  Ejfex,  Lord  Ruffel,  Mr. 
Hampien,  jun.  Algernon  Sidney,  and  himfelf, 
formed  a  Cabal,  or  Council,  in  order  to  pro- 
pofe  Matters  for  the  intended  Infurrection 
(for  the  Bufinefs  was  not  dropped  on  the  Lord 
Shaftesbury's  retiring  beyond  Sea,  but  de- 
ferred): That  they  met  accordingly, and  confuted 
Where  it  was  proper  to 
begin  the  Injurreilion ;  whether  at  London  or 
in  the  Country  ;  and  how  to  provide  Arms  and 
Money  :  But  the  principal  Bufinefs  was,  to  en- 
gage the  Kingdom  of  Scotland  in  the  Confpiracy, 
before  they  declared  themfelves. 

The  Lord  Ruffel  ackoowledged  at  his  Trial, 
that  he  met  the  Company  mentioned,  at 
Mr.  Shepherd's :  And  that  he  twice  met  the 
Gentlemen  faid  to  be  of  the  Council  of  Six.  . 
And  in  the  Paper  his  Lordfhip  left  with 
the  Sheriff,  he  confeffes,  He  was  with  the 
Company  at  Mr.  Shepherd"^,  and  that  there 
was  fome  Difccurfe  of  the  Feafiblenefs  of  fur- 
prizing  the  Guards  there  ;  and  (everai  times  by 
accident,  in  general  Difcourfe,  he  had  heard 
it  mentioned  elfewhere,  as  a  thing  might  eafily 
6  E  be 
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be  done ;  but  never  confented  to,  as  fit  to  be  I  thefe  Meetings  ?    And   if  there  was,    though     1685. 
done:  And,  particularly  at  Lord  Shaftesbury 's,  fome  of  the  Company  might  difagree  about  35  Car.  II. 


there  being  fome  general  Difcourfe  of  this  Kind 
he  flew  out,  and  exclaimed  againft  it. 

In  another  Part  of  that  Paper  his  Lordfhip 
fays,  The  Duke  of  Monmouth  came  to  him 
and  (aid,  he  was  extremely  glad  he  was  come 
to  Town  -3  for  Lord  Shaftesbury,  and  fome 
hot  Men,  would  undo  them  all,  if  great  Care 
was  not  taken  •  and  therefore  defired,  for 
God's  Sake,  he  would  ufe  his  Endeavours  with 
his  Friends,  to  prevent  any  thing  of  that 
Kind.  St  hat  he  told  him,  there  would  be  Com- 
pany at  Mr.  Shepherd'j  that  Night,  and  took 
him  thither  with  him  :  And  there  were  fome 
^things  faid  there,  with  much  more  Heat  than 
Judgment,  which  he  fufficiently  difapproved  ; 
and  yet  for  thefe  things  he  was  condemned : 
And  that  it  had  ban  urged  againjl  him,  That 
he  was  acquainted  with  thefe  Heats  and  ill 
Defigns,  and  did  not  difcover  them  :  But  this 
was  but  Mifprifion  of  Treafon  at  mo  ft.  That 
he  was  adviied  not  to  confefs  Matter  of  Fact 
plainly  at  his  Trial,  fine'e  that  muft  certainly 
have  brought  him  within  the  Guilt  of Mifprifion 
ofctieafai. 

Upon  the  Whole,  there  naturally  arifes 
three  Queftions : 

1.  Whether  the  Lord  Rujfel  committed  the 
Facts  he  was  charged  with  ? 

2.  Whether  there  was  legal  Evidence  given 
to  convict  him  ?    And, 

3.  Whether  thofe  Fads  were  High-Treafbn, 
or  justifiable  by  the  Laws  and  Constitution  of 
this  Kingdom  ? 


doubt  the  Law 
as  guilty  of  High- 


1.  And  firft:  His  Lordfhip  acknowledged 
he  was  at  feveral  Confults  or  Meetings,  which 
the  Lawyers  call  Treafbnable ;  (that  is)  where 
the  furprizing  the  King's  Guards,  and  an  In- 
furrection,  was  treated  of;  and  that  he  went 
defignedly  with  the  Duke  of  Monmouth,  to 
Mr.  Shepherd's,  to  prevent  the  Earl  of  Shaftef- 
bury  precipitating  Matters ;  which  is  a  ftrong 
Evidence  they  had  confulted  and  debated  of 
an  Infurrection  before.  He  confeffed  alfo  in 
his  Paper,  that  the  feizing  the  Guards  had 
feveral  times  been  debated  in  his  Company  : 
tfhat  he  ence  flew  out  into  a  Paffion  when  it 
was  propofed ;  and  that  the  Duke  of  Mon- 
mouth laid  to  him,  Did  you  ever  hear  fo  horrid 
a  Sthing  ?  Which  would  incline  an  impartial 
Man  to  believe,  that  thefe  Things  were  talked 
of  in  earneft,  and  with  a  view  of  putting 
them  in  Execution  ;  efpecially  if  it  be  con- 
fidered,  That  the  Duke  of  Monmouth,  cne  of 
the  Six,  with  whom  this  Lord  ajfociated  him- 
felf,  confeffed  himfelf  guilty  under  his  Hand : 
And  the  Lord  Ejjfex,  another  of  the  Cabal, 
lent  a  Meffage  to  his  Lady,  when  he  was  in 
the  Tower,  Sfbat  what  he  was  charged  with 
was  true  :  That  Mr.  Hampden,  another  of  the 
Cabal,  confeffed  himfelf  guilty  in  optn  Court 
afterwards  :  And  Lord  Howard  did  not  only 
confefs  his  Guilt,  but  became  an  Evidence 
againft  his  Accomplices. 

Is  it  poffible,    after  this,  to  believe  no  In- 
furrection  was  intended,  or  considered  of,  at 


the  Time  or  the  Manner, 
would  look  upon  them  all 
Treafon,  rather  than  Mifprifion  of  Treaion, 
which  is  only,  where  a  perfon  accidentally  falls 
into  Company,  and  hears  Treafon  without  re- 
vealing it  i  and  not  where  all  the  Company- 
meet  on  Purpofe  to  debate  treafbnable  Mat- 
ters, which  they  have  had  under  their  Con- 
sideration before. 

2.  As  to  the  Legality  of  the  Evidence,  both 
Colonel  Rumfey  and  Mr.  Shepherd  agree, 
That  the  Meeting  at  Shepherd's  Houfe  was 
by  Design  and  Appointment,  and  not  acci<- 
dental :  Both  of  them  agree,  that  the  fur- 
prizing  the  Guards  was  debated ;  and  the 
Colonel  avers,  that  their  Meeting  was  to  con- 
fult,  as  well  concerning  the  intended  Insur- 
rection, as  the  furprizing  the  Guards :  Nay, 
that  Lord  Shaftesbury  fent  him  to  this  very 
Company,  telling  him  they  were  to  meet  at 
Mr.  Shepherd's  by  Appointment,  to  know  what 
was  done  in  Relation  to  the  Rising  at  Taun- 
ton :  And  Lord  Howard  gives  Evidence  of  the 
Lord  Rujfefs  being  at  feveral  Meetings,  where 
the  Infurrection  was  confidered,  and  the  railing 
Arms  and  Money  to  effect  it :  The  Scots 
invited  into  the  Conspiracy  ;  and  a  Sum  of 
Money  promifed  them,  to  enable  them  to 
make  a  Diverfion. 

Thus  we  find  Colonel  Rumfey  and  Lord 
Howard  positive  as  to  the  Debates  concerning 
an  Insurrection  -3  and  both  Colonel  Rumfey 
and  Shepherd  as  pofitive,  that  the  Propofal  of 
furprizing  the  Guards,  was  made  when  the 
Lord  Ruffel  was  prefent  :  So  that  here  are,  in 
Reality,  three  WitnefTes  instead  of  two,  which 
the  Law  requires,  to  convict  a  Perfon  of  High- 
Treafbn  :  And  that  fuch  Confults  are  treafbn- 
able, and  may  be  given  in  Evidence  as  Overt- 
Acts  of  Compafling  and  Conspiring  the  King's 
Death,  was  conftantly  refblved  at  the  Trials- 
of  the  Confpirators  againft  King  William,  and 
ever  fince  the  Revolution. 


3.  But  then  come  my  Lord  Ruffel' s  Friends, 
and  fay  ;  Admitting  all  thefe  Facts  to  be  true, 
notwithftanding  the  Opinions  of  the  Lawyers, 
there  was  no  Treafbn  in  the  Matter ;  for  thefe 
Confutations  were  intended  for  the  Support 
and  Prefervation  of  the  Constitution  in  Church 
and  State.  Our  Liberties  were  invaded  by 
the  Administration  :  The  Protestant  Religion 
in  Danger  of  being  fubverted  ;  and  Popery, 
and  Arbitrary  Power,  eftablifhed:  We  had  no 
other  View  but  the  fecuring  our  Religious  and 
Civil  Rights,  and  reducing  the  Prerogative 
within  its  due  Bounds  :  His  Lordfhip's  Cafe 
was  the  fame  with  thofe  worthy  Patriots,  who 
were  instrumental  in  the  glorious  Revolu- 
tion. 

To  which  it  is  anfwered,  That  the  Circum- 
stances of  the  respective  Cafes,  were  widely 
different :  There  were  no  Breaches  made  in 
our  Cpnftitution  then,  like  thofe  in  the  fuc- 
ceeding  Reign  ;  none,  at  leaft,  that  could 
juftify  an  Infurrection.  The  greatest  Grievance 
the  Faction  complained  of,  was,  the  putting 
the  Laws  in  Execution  against  the  Sectaries  : 

And 
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1683-  And  how  hard  and  uncharitable  foever  this 
55  Car.  II.  j^jgh,.  bC)  jt  js  generally  held,  Sthat  while  the 
/~v"s,>  King  and  his  Minifters  only  pat  the  Laws  and 
Statutes  of  the  Realm  in  Execution,  they  are 
not  to  be  refilled  on  any  Pretence  whatfoever. 
And  as  for  the  Apprehenfions  of  Popery  and 
Arbitrary  Power  in  the  next  Reigh  -3  neither 
could  this  juftify  an  Infurrection,  while  our 
Religious  and  Civil  Rights  were  actually  pro- 
tected. At  the  Revolution,  both  the  Civil 
and  Military  Government  were  put  into  the 
Hands  of  profefTed  Papifts  and  Presbyterians, 
Enemies  to  the  Conftitution,  and  difqualified 
to  hold  any  Pofts  in  the  Government :  A 
great  Standing  Army  was  kept  up  in  Time  of 
Peace  ;  the  Penal  Laws  and  Teft  fufpended, 
or  evaded  :  The  Bifhops,  Clergy,  and  Uni- 
verfities,  were  attacked  in  the  moft  violent 
Manner,  for  infilling  on  their  Rights  ;  and 
the  whole  Frame  of  Government,  in  a  Man- 
ner, difTolved  ;  which  was  fb  notorious  to.  the 
whole  Nation,  that  they  refblved,  as  one 
Man,  to  ftand  up  in  Defence  of  the  Conftitu- 
tion,  and  of  their  Liberties  and  Properties  : 
For  it  is  true,  this  is  a  legal  and  a  limited  Mo- 
narchy ;  and  the  People  have  as  much  Right 
to  be  governed  according  to  Law,  as  the  King 
has  to  govern  them  by  Law.  But  then  it  is  not 
every  little  Deviation  from  the  Laws,  every 
falfe  Step  in  the  Adminiftration  ;  or  private 
Wrong  done  to  fome  particular  Man,  or  Party 
of  Men,  that  will  juftify  their  taking  up 
Arms :  The  Grievances  ought  to  be  general  ; 
and  our  Religious  or  Civil  Rights  actually  in- 
vaded in  fuch  apparent  Inftances,  that  a  Ma- 
jority of  the  Nation  may  be  convinced  the 
Foundations  are  ftruck  at :  For  might  every 
little  Faction  enter  into  Plots  and  Confpiracies 
againft  the  Government,  when  the  Admini- 
ftration is  not  agreeable  to  their  Tafte,  what 
Confufion  muft  it  perpetually  create  in  the 


Kingdom.     One  Set  of  Men  might  approve     1683. 
that  Conduct,    which  another  dif approved  ;  35Car -II 
and  we  mould  probably  have  as  many  con-  ^*N"/ 
tending  Armies  on  Foot  in  the  Ifland,   as  we 
have  Opinions ;    a  State  more  to  be  dreaded 
than    that    of  Abfolute   Monarchy.      Who- 
ever is  at  the  Helm  therefore,    for  the  Prefer- 
vation  of  themfelves  and  the  Conftitution,  will 
ever  find   it  neceflary  to  fupprefs  fuch  Kind 
of  Confults  and  Confpiracies,  and  punifh  them 
as  treafbnable. 

It  is  very  probable  the  Lord  Ruffel,  and 
many  more  of  his  Party,  had  no  other  View, 
than  to  compel  the  King  to  call  a  Parliament, 
and  pals  fuch  Acts  as  might  fecure  the  Na- 
tion againft  Popery  and  Arbitrary  Power  in 
the  fuceeeding  Reign  :  And  were  of4  Opinion 
that,  according  to  the  Conftitution,  they  might 
lawfully  put  a  Force  upon  their  Frince,  and 
compel  him  to  put  the  Adminiftration  into 
fuch  Hands  as  they  directed  him  ;  —  the  King 
being  no  more  than  their  Officer ;  and  the 
Supreme  Power  really  vefted  in  the  Commons. 
And  thus  hisLordfhip  might  unfortunately  and 
ignorantly  incur  the  Guilt  of  High-Trcafbn^ 
while  he  imagined  he  was  ferving  his  Country, 
and  fupporting  the  Conftitution  ;  which  feems 
to  me  the  moft  charitable  Ccnftruction  that 
can  be  put  upon  his  Actions.  His  fblemn 
Profeffions  that  he  had  no  Defign  againft  the 
King  or  Government,  at  the  Hour  of  Deathj 
can  no  other  way  be  accounted  for. 

I  am  apt  to  think,  that  the  Parliament  that 
reverfed  his  Attainder  at  the  Revolution,  were 
of  Opinion,  his  Lordfhip  defigned  well  (how- 
ever he  might  have  been  miftaken  in  our  Con- 
ftitution) •  and  as  he  was  a  Gentleman  of  great 
Honour  and  Virtue,  and  of  a  Family  well- 
affected  to  King  William  and  the  Revolution^ 
the  Bill  met  with  the  eafier  Paflage. 


16S 
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83.  The  Trial  of  Algernon  Sidney,  Efq;  for vHigk* 3,S?ii: 
;idnv~  Treafon,  at  the  Kings-Bench-Bar,  the  21ft  of-^"^ 
hai.        November,   1683.    35  Car.  II. 


1%e  India-  '"TpHE  Prifbner,  was  brought  by  Habeas 
mtnt.  JL     Corpus,  from  the  <fower,  and  arraigned 

the  7th  of  November,    and  the  Indictment 
read  ;    which  charged  him  with  Compaffing 
and  Confpiring  the  Death  of  the  King,    and 
the  Subverfion  of  the  Government  j    and   for 
that  End,  aflembling  and  confulting  with  other 
Traitors,  on  thi    30th  of  June,    in  the   35th 
Year  of  his  prefent  Majefty,  at  the  Parifh 
of  St.  Giles's  in  the  Fields,  in   the  County 
of  Middle fex,  how  to  execute  and  fulfil  the 
fame  :    And   that    he  fent  j4aron  Smith  into 
Scotland  to   invite  the  Malcontents   in  that 
Kingdom,  to  join  with  the  laid  Englijh  Traitors 
to  perpetrate  the  laid  Trealbns.    And   it  fur- 
ther charges,  That  the  Prifbner,   in  order  to 
,  accomplish    his   faid  traitorous  Compaffings, 


Imaginations  and  Purpofes ;  and  to  perfuade 

his  Majefty's  Englijh  Subjects,   that  it  was 

lawful   to    rife    in  Rebellion    againft    him  j 

did,  at  the  Time  and  Place  aforcfaid,  traitor- 

oufly  compofe  and  write  a  falfe,  feditious,  and 

traitorous  Libel,  wherein,  among  other  Things, 

were  contained  the  following  Words,    Qviz^) 

tfhe  Power,  originally  in  the  People  of  England, 

it.  delegated  unto  the  Parliament :  He  (meaning 

his  prefent  Majefty)  is  fubjeel  unto  the  Law  of 

God,  as  he  is    a  Man ;    to  the  People  that 

make  him  a  King,  inafmuch  as  he  is  a  King  : 

<ithe  Law  fets  a  Meafure  v.nto  that  Subjection  ; 

a/idQtbe  Parliament  judges  of  the  particular 

Cafes  thereupon  arifing  :    He  muft  be  content  to 

fubmit  his  Intereft  unto  theirs  -s  fince  he  is  no 

more  than  any  one  ofthemi  in  any  other  refpecl, 

than 
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168  3-    than  that  be  is,   by  the  Confent  of  all,   r ai fed 
ll^^r.'  above  any  other.     If  he  doth  not'  like  this  Con- 
dition, be  may  renounce  the  Crown  ,  but  if  he 
receive  it  upon  that  Condition   (as  all  Magi- 
Jlrates  do  the  Power  they  receive},  and  fwear 
to  perform  it,     he  muft  expecl  that  the  Per- 
formance will  be  exacted  ;    or  Revenge  taken 
by  thofe  he  hath  betrayed.     And  in   another 
Place  fays,    We  may  therefore  change,   or  take 
away  Kings,    without  breaking  any  Toke    (or 
that  is  made  a  Toke)  which  ought  net  to  be  one  : 
tfhe  Injury  therefore  is  in  making,  or  impofing  ; 
and  there  can  be  none  in  breaking  it,  Againft  his 
Allegiance,  &c. 
.4  Bill  of      The  Prifbner  defiring.  to  put  in  a  Bill  of 
ofoff""^  Exceptions  to  the  Legality  of  the  Indictment, 
Ytflfed.      was  t0^?  ne  muft  either  plead  or  demur  ;  and 
that  it  would  not  be  accepted,  unlefs  he  offered  it 
as  a  Plea :  Whereupon,  after  fbme  Debate  be- 
tween the  Court  and  the  Prifbner,   he  pleaded 
Not  guilty.      Then   he  defired  a  Fortnight's 
time   to    prepare  for  his   Trial,    which   was 
Coun/ei,     granted.    He  defired  alfo  Counfel,  and  a  Copy 
and  a  Copy  0c  hjs  Indictment,    which  were  denied  ;    and 
%Bment'  ne  was  on'y  indulged  fb  far  as  to  hear  it  read 
denied.   '   again  in  Latin. 

The  Trial  coming  on  the  the  21ft  of  No- 
Chailerge  vember,  the  Jury,  after  feveral  Challenges, 
for  want  of  WCK  fworn  :  He  challenged  fome  for  want  of 
Freehold.   Freeh0ld ;   but  this  was  not  held  a  legal  Caufe 

of  Challenge. 
the  Evi-       The  Witneffes  being  called,  Colonel  Rum- 
dence  of  a  fey  and  Mr.  Weft  gave  a  general  Account  of" 
the  Plot ;  but  laid  nothing  againft  the  Prifb- 
ner in  particular,  but  what  they  had  by  Hear- 
say;   of  which  the  Prifbner  complaining,  and 
urging  that  this  was  done  with  a  Defign  to 
prepoffefs  the  Jury,  he  was  anfwered,  That  this 
was  the  Practice  at  the  Lord  Stafford's  Trial ; 
and   at  all   the  Trials  for   the   Popifh  Plot, 
when  his  Friends  had  the  Direction  of  the 
Profecution. 
Lord  Then  the  Lord  Howard  was  fworn,  and  de- 

Howard'.*  pofed,  That  the  principal  Confpirators  agreed, 
the  preceding  Month  of  January,  to  form 
themfelves  into  a  Cabal,  or  Council  of  Six, 
in  order  to  prepare  Matters  for  an  Infur- 
rection  ;  and  that  the  Members  of  this  Cabal 
were,  the  Duke  of  Monmouth,  the  Lords 
EffeX  and  Ruffel,  Mr.  Hampden,  the  Witnefs, 
and  Colonel  Sidney,  the  Prifbner  :  That  thefe 
Gentlemen  had  a  Meeting  at  Mr.  Hampden's 
Houfe,  the  latter  End  of  'January,  and  con- 
fidered  when,  and  where,  it  was  proper  to  be- 
gin the  Infurrection  ;  and  what  Magazines 
and  Money  would  be  wanting  to  carry  on  the 
Enterprize.  That  about  a  Fortnight  or  three 
Weeks  after,  the  fame  Cabal  had  a  Meeting 
at  Southampton  Houfe  (the  Lord  Ruffel's) ;  and 
it  being  debated  what  Anfwer  they  fhould 
give  to  thofe  who  demanded  a  Reafbn  for  the 
intended  Infurrection,  and  whofe  Affiftance 
they  expected,  It  was  agreed,  to  refblve  all 
into  the  Power  of  the  Parliament ;  and  de- 
clare, They  intended  nothing  but  the  publick 
Good.  That  they  alfb  confidered  the  fettling 
a  good  Underftanding  with  the  Lord  Argyle, 
and  fbme  leading  Men  of  the  Kingdota  %>f 
Scotland  ;  and  the  inviting  them  to  join  with 
the  Engliflo  Confpirators.  And  it  was  agreed 
to  difpatch  Aaron  Smith  to  Scotland,  to  ne- 
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gotiate  that  Affair  ;  and  to  fend  a  Letter  by 
him  to  Sir  John  Cockram,  under  the  Difguiie 
of  providing  for  a  Plantation  mCarolina.  That 
he  faw  the  Prifbner  (Colonel  Sidney),  after- 
wards, put  fixty  Guineas  in  his  Pocket,  which 
he  told  this  Witnefs  (Lord  Howard)  were  for 
Aaron  Smith.  After  this,  he  told  him  Aaron 
Smith  was  gone,  and  he  had  heard  from  him 
from  Newcafile. 

The  Court  demanding  of  the  Prifbner,  If 
he  would  ask  this  Witnefs  any  Queflions  ?  He 
anfwered,  He  had  no  Queflions  to  ask  him. 

Sir  Andrew  Fofier  being  fworn,   depofed,  Evidence 
That  Sir  John  Cockram,   and  the  two  Camp-  *£at  *^ 
bels,  came  up  from  Scotland  to  London  laft  jaents 
Summer ;    and  that  Sir  John,    when  he  was  came  Uf 
taken,  pretended  they  came  up  about  making 
a  Purchafe  in  Carolina. 

Sir  Philip  Lloyd  depofed,  That  the  treafon-  Evidence  <f 
able  Libel,  laid  in  the  Indictment,  was  found  the  *Jea\ 
upon  a  Desk  in  the  Prifbner's  Study.  m  found 

Mr.  Shepherd  and  Mr.  Carey  depofed,  That  ■„,  his  Stu- 
they  had  feen  the  Prifbner's  Hand  to  feveral  dy  ; 
Bills  of  Exchange,  and  believed  the  Libel  to 
be  written  by  the  fame  (the  Prifbner's)  Hand.  °f  h" 

Cooke  depofed,  That  he  had  never  feen  Colo-  d' 
nel  Sidney  write  ;  but  he  had  feen  feveral 
Notes  that  came  to  him,  with  Endorfements 
of  his  Name,  and  they  had  paid  them ;  and  the 
Writing  was  like  this  j  nor  were  they  ever 
called  to  an  Account  for  Mif-payment. 

Then  Mr.  Attorney  defired  the  Libel  might  the  Uhd 
be  read.  read. 

Colonel  Sidney  defired  it  might  be  all 
read. 

The  Chief  Juftice  told  the  Prifoner,  Mr. 
Attorney  muft  have  what  Part  he  defired 
read  ;  and  then  he  (the  Prifbner)  fhould  have 
what  Part  he  defired  read  afterwards. 

Then  the  Clerk  read  fome  other  PafTages 
in  the  Libel,  befides  thofe  laid  in  the  Indict- 
ment, (viz.)  I  know  not  why  the  Multitude 
fhould  be  concluded  headlefs  :  Moles  was  Head 
of  the  Multitude  that  went  out  of  Egypt.  Otho- 
niel  Jed  them  againft  the  King  of  Melbpota- 
mia,  &c.  ihe  Earl  of  Murray  headed  the 
People  of  Scotland  in  the  Minority  of  King 
James  I.  s-nd  in  all  the  Revolutions  we  have 
had  in  England,  the  People  have  been  headed 
by  the  Parliament  ;  or  the  Nobility  and  Gentry 
that  compofed  it  :  And  when  Kings  fSled  of 
their  Duties  (in  calling  a  Parliament  J  they 
called  it  by  their  own  Authoriry.  1*he  Multi- 
tude 'therefore  is  never  headlefs  ;  but  either 
finds  or  creates  Heads  to  itfelf :  And  why  may 
they  not  Jhake  off  the  Toke,  if  it  prove  uneajy 
or  hurtful  to  them  f  When  Tarquin  turned  the 
Regal  Monarchy  of 'Rome  into  a  moft  abomina- 
ble tyranny,  Why  Jhould  they  not  abolifh  it  ? 
And  when  the  P  rot  eft  ants  of  the  Low  Countries 
were  fo  grievoufly  eppreffed  by  the  Power  of 
Spain,  Why  fhould  they  not  make  ufe  of  all  the 
Means  that  God  had  put  into  their  Hands  for 
their  Deliverance  ?  If  the  King  of  Spain  de- 
fired to  keep  his  Subjects,  he  Jlmtld  have  go- 
verned them  with  more  Juftice  and  Mercy  ■; 
when,  contrary  to  all  Laws,  Human  and  Divine, 
he  fought  to  deftroy  thofe  he  ought  to  have  pre- 
fer ved  ;  he  can  blame  none  but  himfelf,  if  they 
delivered  themfelves  from  his  tyranny.  As  to 
the  People  being  Judges  in    their  own  Caft^ 
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it  is  plain,  they  ought  to  be  the  only  Judges,  be- 
caufe  it  is  their  own,  and  only  concerns  ihejhfelves  : 
The  general  Revolt  of  a  Nation  from  its  own  Ma- 
gifirates  can  never  be  called  Rebellion  :  The  Power 
of  calling  and  dijjblving  Parliaments  is  not  in  the 
King. 

Mr.  Attorney  demanding,  If  the  Prifoner 
would  have  any  other  Part  of  it  read-,  he  an- 
fwered,  He  did  not  know  what  to  fay  to  it,  as 
it  was  read  thus  in  Pieces :  The  Chief  Juftice  an- 
fwered,  He  perceived,  the  Colonel  had  dif- 
pofed  it  under  certain  Heads  •,  and  demanded, 
to  what  Heads  they  mould  read'?  To  which 
the  Prifoner  only  replied,  Let  him  give  an  Ac- 
count of  it  that  did  it  \  and  demanded,  what 
Statute  he  was  indicted  upon?  The  Court  an- 
fwered,  He  was  indicted  on  the  i$Edw.  Ill, 
which  made  it  High  Treafon,  to  compafs  or 
confpire  the  King's  Death  •,  and  the  Overt- Act 
was  fufficiently  fet  forth  in  the  Indictment. 

Then  the  Colonel  proceeded  in  his  Defence, 
•  and  laid,  Since  I  am  indicted  on  that  Statute,  I 
am  not  to  take  notice  of  any  other.     I   am  in- 
dicted for   confpiring   the  Death  of  the  King, 
becaufe  fuch  a  Paper  is  found  in  my  Houfe  :  I 
think    that  can  be   nothing  at  all  to  me ;  for, 
though  Sir  Philip  Lloyd  did  ask  me  if  I  would 
put  my  Seal  to  it,  he  did  not  ask  me  till  he  had 
been    in  my  Clofet  •,  and  I  knew  not  what  he 
had  put  in  :    Then  come  thefe  Gentlemen  upon 
Similitude   of    Hands.     My    Lord,    one  told 
me,  within  thefe  two  Days,  that  a  Perfon  came 
to  him  and   offered  to  counterfeit  any  Hand 
he  mould  fhew  him,    in   h*f  an   Hour:  And 
there  is  a  like  Cafe  of  my  Lady  Carr,  fome  few 
Years  ago  :  She  was  indicted  of  Perjury,  and, 
as    Evidence    againft    her,   fome    Letters    of 
hers  were  produced,  that  were  contrary  to  what 
fhe  fwore.in   Chancery;  and  her   Hand   was 
proved  •,  that  it  is   to   fay?  it  was  like  it  :  But 
the  Chief  Juftice  Relynge  directed  the  Jury,  that 
though  in  Civil  Caufes  it  was  a  Proqf,  yet  it  was 
the  fmalleft  and  leaft  of  Proofs ;  but  in  Criminal 
Cafes  it  was  none  at  all.     Mr.  Attorney  fhewed 
fome  Papers  to  me  ;  I  do   not  know    whether 
they  are  mine  are  no  ;   but  thefe  very  Papers, 
fuch  as  they  are,    do'  abhor,    as  much  as  any 
one  can,  fuch  a  Defign  :  Look  upon  them,  you 
fee  they  are  all  old  Ink  •  they  may  have  been 
written  perhaps  thefe  twenty  Years,  the  Ink  is 
fo  old  •,  and,  my  Lord,  it  is  a  polemical  Dif- 
courfe-,  it  feems   to    be  an  Anfwer  to   Filmer, 
which  is  not  calculated' for  any  particular   Go- 
vernment in  the  World:  And  they,  by  a  ftrange 
kind    of  Conftruction    and    Imagination,    will 
have  it,  that  thefe  Papers,  faid  to  be .  found  in 
my  Study,    had  relation  to  this  Plot,  as   they 
call  it  ;  I  know  of  none,  nor  am  in  none:  But 
if  a  Commoner  of  England  write   his  prefent 
Thoughts,  and   another  Man  looking  .  on  the 
Book,  write  his  prefent  Thoughts,  what   great    1 
Hurt  is  there  in  it  ?  However,  I  fay,  firft,  it  is 
not  proved  upon  me  ;  and  fecondly,  it  is  not  a 
Crime,   if  it  be  proved :  Befides,  my  Lord,  if 
thefe  Papers  are  right,  it  mentions  two  hundred 
and  odd  Sheets  ;  and  thefe  fhew  neither' Begin- 
ning nor  Ending :  And  will  you   indict  a  Man 
for  Treafon,  for  Scraps  'of  Paper  found  in-  his 
Houfe,   relating  to  an  antient  Paper,  intended 
as  innocently  as   any  thing  in  the  World  •,  and 
piece  and  patch  this  to  "my  Lord  Howard's  Dif- 
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courfe,  to  make  this  a   Contrivance  to  kill   the      '68$. 
King?  Then,  my  Lord,  I  think  it  is  a  Right  of"  35Car.jr. 

Mankind,    and  it   is   ekercifed  by  all    ftudious  '"""•"V^' 
Men,  to  write  in  their,  own  Clofets,  what  they 
pleafe  for  their  Membry  ;  and  no  Man'  can  be, 
anfwerable  for  it,  unlefs  he  publifh  it. 

The  Chief  Juftice  anfwered,  Pray  do  not  go 
away  with  that  Right  of '.Mankind  ;  That  it  is 
lawful  for  me  to  write  what  I  will  in  my  own  Clo- 
fet, fo  I  do  not  publifh  it :  We  muft  not  endure 
Men  to  talk  thus  ;  that  by  the  Right  of  Na- 
ture, every  Man  may  contrive  Mifchief  in  his 
own  Chamber,  and  is  not  to  be  punifhed  for  it 
till  he  thinks  fit. 

The  Colonel  replied,  If  they  will  produce 
the  whole,  then  I  can  fee,  whether  one  Part 
contradicts  another':  You  afk  me,  What  o- 
ther  Pafiage  I  would  have  read  ?  I  do  not  know 
a  Paflfage  in  them  ;  I  cannot  tell  whether  it  be 
good  or  bad  •,  and  what  if  any  body  had  in  my 
Houfe  found  Papers  that  were  not  well  juftifi- 
able,  either  in  my  own  Hand  or  another's;  Is 
this  Treafon  ?  Does  this  imagine  the  Death  of 
the  King?  If  any  Man  can  fay,  I  ever  printed  a 
Sheet  in  my  Life,  I  will  fubmit  to  any  Punifh- 
menc:  Nor  have  thefe  Papers  any  Relation  to 
the  Defign  againft  the  .King's  Life:  You  find 
only  Scraps  of  Papers,  never  perfect,  written 
many  Years  ago  ;  and -which  could  not  be  cal- 
culated for  raifing'  the'  People  now.  What 
Man  can  be  fafe,  if  .the  King's  Counfel  may 
make  fuch  (whimfica!,  I  would  not  fay,  but) 
groundlefs-Conft  ructions?  If  I  had .  publifhed 
it,  or  the  Thing  had  been  whole,  and  mine,  I 
muft  have  anfwered  it. ;  but  for  thefe  Scraps,  ne- 
ver fhewed  any  body,  .that  I  think  does  not  at 
all  concern  me  :  And,  I. fay,  If  the  Jury,  mould 
find  it,  'winch  is  impotoblt,  I  defire  to  have 
the  Law' refer  ved  come.  .' 

Then  as  for  the  Evidence,  I  cannot  be  indict- 
ed, much  left  tried,  arid  condemned,  on  the 
25th  of  Edw.  III.  The'Act  requiring  two  Wit- 
nefles,  .to  that  very  Branch,  unto  which  the 
Treafon  does  relate.  Now  the  corifpiring  the 
Death  of  the  King,  and  the  levying  War,  are 
two  Treafons ;  and  there  muft  be  two  WitnefTes 
to  either  of  thefe  :  Only  my  Lord  Howard 
fpeaks'of  the  fix  Men,  who  were  a  felect  Coun- 
cil, and'he  is' but  one  Witnefs ';  and  if  by  the 
Law  there  muft  be'tWo  Witnefies'  to  the  fame 
Fact,  there  is  and  End  of  the  Matter  :  For  one 
to  come  and  tell  a  Tale  oi;:a  Tub,  of  an  imagin- 
ary Council,  and  another  of  a  Libel  or  Paper,' 
written  No-body  knows  when,  is  fuch  a'Thing 
as  you  can  never  get  over. 

The  Chief  Juftice  laid,  If  he  relied  on  'that, 
he  would  direct  the  Jury  breferitly.  ' 

The  Prifoner  went  on,  and  faid,'  My  Lord 
Howard  fets  forth  his  Evidence  very  rhetorical- 
ly'-, but  it  does  not  become  a  Witnefs  •,  for  he 
only  to  tell  what'  is'  done  :  And  faid,  His 
Lo'rdfhip.attefted,.  That  they  took  Upon  them  to 
confider  ;  but  does  not  fay,  what  one  Man 
faid, '  or" what  one  Man  reiblved,  /much  lefs 
what  I' did  •,  and  I  defire  1  may  have  Counfel  to 
that  Point,  of  there  being  but  one  Witnefs. 

The  Chief  Juftice  dnfwered,  That  was  a 
Point  of  Fact.  Colpnef  'Sidney  replied,  If  the 
War  was  not  levied,  it  was  not  within  the 
Statute. 
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KSS3.    ,     Whereupon  the  Chief  Juftice  faid,  The  Court 
3 5Car.  II.  wj|j  ^ave  patience  to  heaj-  yOU .  but  this  is  mif- 

t-/^/^^  fpending  your  Time.  If  you  can  anfwer  the 
Fad  ;  or,  if  you  can  difparage  the  WitnefTes,  do  j 
but  do  not  ask  us  Queftions,  this  Way  or  the 
other. 

Then  the  Colonel  proceeded,  and  faid,  As 
to  my  Lord  Howard,  he  has  accufed  himfelf  of 
divers  Treafons  ;  and  I  do  not  hear  he  hath  his 
Pardon  for  any.  He  is  under  the  Terror  of 
thefe  Treafons,  and  the  Punifhment  for  them : 
He  hath  fhewn  himfelf  to  be  under  that  Terror : 
He  hath  faid,  That  he  could  not  get  his  Par- 
don, till  he  had  done  fome  other  Jobs,  till  be, 
was  faffed  this  Drudgery  of  /wearing  ;  that  is, 
he  would  procure  his  own  Indemnity,  by  de~ 
flroying  of  others :  Befides,  my  Lord,  he  is  my 
Debtor,  I  lent  him  a  confiderable  Sum  of  Mo- 
ney, in  Time  of  his  great  Necefiity  •,  and 
when  the  Mortgage  was  forfeited,  to  avoid 
paying  it,  he  gets  me  laid  up  in  the  Tower  : 
And  he  would  have  perfuaded  myServants  to  put 
my  Plate  and  Goods  into  his  Hands,  when  I 
was  made  Prifoner.  My  Lord,  he  hath  made 
feveral  Affirmations,  with  Hands  and  Eyes  lift 
up  to  Heaven,  that  he  believed  I  was  innocent : 
And  though  my  Lord  Howard's  Teftimony 
were  to  be  credited  •,  it  is  but  fingle,  as  to  the 
Confult,  and  the  fending  of  Aaron  Smith :  Be- 
fides, confpiring  to  levy  War  is  not  Treafon, 
and  I  defire  Counfel  to  that. 

The  Chief  Juftice  anfwered,  He   might  as 
well  afk  him,  Whether  the  firft  Chapter  of  Lit- 
tleton was  Law. 
IbeE-ui-        Then  the  Prifoner  called  his  WitnefTes ;  and 

thTptt  the  Lord  clare> the  Lord  An&lefey*  Mr- How- 

fwr!"  ar&->  Dr.  Burnet ',  and  feveral  more,  depofed, 
That  they  had  heard  the  Lord  Howard  fay,  in 
the  moft  folemn  Manner,  that  the  Prifoner  was 
innocent  j  and  that  he  knew  nothing  of  a  Plot : 
To  which  the.  Attorney  General  anfwered, 
Would  not  any  Man  have  faid  as  much,  that 
had  been  in  a  Plot  ? 

After  which,  the  Colonel  proceeded  in  his 
Defence  ;  and  faid,  It  is  firft  imagined,  that  I 
intended  to  raife  a  War ;  and  then  it  is  imagin- 
ed, that  War  would  tend  to  the  Deftruction  of 
the  King :  Now  that  may  follow,  but  that  is 
not  natural  ornecefiary;  it  cannot  be  fo  under- 
ftood  by  Law.  Many  Wars  have  been,  and 
the  Death  of  the  King  has  not  followed :  It  is 
two  diftinct  Treafons,  to  make  War,  and  to 
endeavour  to  kill  the  King  :  Now,  as  there  is 
no  Manner  of  Proof,  that  I  intended  to  kill  the 
King  directly,  fo  it  cannot  be  by  Inference,  be- 
caufe,  it  is  Treafon  of  another  Species ;  and 
therefore,  though  I  had  made  War,  I  could  not 
be  faid  to  have  confpired  the  Death  of  the 
King.  Befides,  I  fay,  It  is  not  the  beft*  Man's 
•  Evidence  here,  would  be  good  in  this  Cafe,  be- 
caufe  the  Law  requires  two.  The  next  Thing 
is  the  Bufinefs  of  Aaron  Smith:  My  Lord 
Howard  tells  you  of  a  Letter  fent  with  him  ;  but 
he  does  not  fay  by  whom  written,  what  was  in 
it,  or  whether  it  was  delivered  or  not :  Nor 
have  I  written,  or  fent  a  Letter  into  Scotland 
fince  the  Year  59.  I  returned  into  England 
in  the  Year  77-,  and  fince  that  Time,  have 
not  written,  or  received,  a  Letter  from  Scotland : 
And  as  to  the  Scots  Gentlemen  that  are  come 
hither,  I  never  faw  the  Campbets,  or  Monroe,  in 
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my  Life.  As  to  the  Papers,  What  Agree- 
ment is  there  between  them,  and  that  other  Bu- 
finefs of  the  felect  Council,  as  my  Lord  How- 
ard calls  it  ?  And  what  was  this  felect  Council, 
fuppofe  Lord  Howard  was  to  be  credited  ?  But 
a  few  Men  talking  at  large,  of  what  might  be, 
or  might  not  be,  without  any  Manner  of  Inten- 
tion of  doing  any  thing.  They  did  not  fo  much 
as  enquire,  whether  there  were  Men,  Arms,  or 
Ammunition  in  the  Country  ;  and  how  unlike- 
ly it  is,  that  a  War  fhould  be  made  by  five  or 
fix  Men,  not  knowing  one  another,  or  not 
trailing  one  another  •,  for  what  Dr.  Coxe  faid  at 
my  Lord  Ruffel's  Trial,  of  my  Lord  Howard's 
not  being  trufted  by  any  Party,  he  might  have 
faid  of  fome  others :  And  I  defire  your  Lord- 
fhip  to  confider,  Whether  there  be  a  Poffibility 
for  any  Men,  that  have  the  Senfe  of  Porters,  to 
do  fuch  Things  as  my  Lord  Howard  would  put 
upon  us?  He,  the  great  Contriver  of  this. 
Plot,  goes  to  thefe  Confults,  and  agrees  on  no- 
thing ;  then  he  goes  into  E£'ex,  upon  important 
Bufinefs,  greater  than  the  War  of  England  and 
Scotland:  To  what  Purpofe?  To  look  after  a 
little  pimping  Manor :  And  what  then  ?  Why 
then,  it  muft  be  laid  afide,  and  he  muft  be  idle 
five  Weeks  at  the  Bath  ;  and  there  is  no  Enqui- 
ry after  the  Defign  :  Is  there  any  Appearance 
of  Probability  in  all  this  ?  But  further,  my  Lord, 
you  are  to  go  according  to  plain  Proof:  Con- 
ftructive  Treafons,  belong  only  to  the  Parliament. 
If  I  have  neither  endeavoured  to  kill  the  King, 
or  levied  War  ;  then  it  is  Matter  of  Conftruc- 
tion,  and  does  ^iot  belong  to  any  private 
Court. 

To  this  Defence,  Mr.  Solicitor  Finch  replied,  Mr.Solki- 
The  Crime  the  Prifoner  ftands  accufed  of,  is,  'w"'  Reply 
compafiing  and  imagining  the  Death  of  the '"  **'  ***" 
King  :  That  which  we  go  about  to  prove  that 
compafiing  and  imagining  by,  is,  by  his 
meeting,  and  confulting  how  to  raife  Arms  a- 
gainft  the  King  -,  and  by  plain  Matter  in  writ- 
ing, under  his  own  Hand,  where  he  does  af- 
firm, It  is  lawful  to  take  away  and  deftroy  the 
King.  Notwithftanding  what  the  Prifoner 
has  objected,  it  hath  been  adjudged  over  and  o- 
ver  again,  that  an  Act,  which  is  one  Branch  of 
that  Statute,  may  be  an  Overt- A  61  to  prove  a 
Man  guilty  of  another  Branch  of  it :  Levying 
War  is  an  Overt- Act  to  prove  a  Man  guilty  of 
confpiring  the  Death  of  the  King,  as  was  ad- 
judged in  the  Cafe  of  Sir  Henry  Vane  ;  and  fo  is; 
meeting  and  confulting  to  raife  Arms  •,  and  Rea- 
fon  does  plainly  fpeak  it  to  befo:  For  they  that 
confpire  to  raife  War  againft  the  King,  cannot 
be  prefumed  to  flop  any  where,  till  they  have 
dethroned  or  murdered  the  King:  And  though 
the  Prifoner  fays,  there  muft  be  two  WitnefTes 
to  every  particular  Fact  •,  this  hath  been  often 
objected,  and  as  often  over-ruled:  It  was  over- 
ruled folemnly,  in  the  Cafe  of  the  Lord  Staf- 
ford. 

As  to  the  Papers  found  in  Colonel  Sidney's 
Houfe,  we  prove  them  to  be  Colonel  Sidney's. 
Hand,  by  as  much  Proof  as  the  thing  is  ca- 
pable of  i  and  fuch  Proof  as  in  all  Cafes  hath 
been  allowed  :  And  that  is  by  Men,  who 
knew,  and  are  acquainted  with  his  Hand-wri- 
ting, who  come  and  fwear  they  believe  this  to 
be  his  Hand.  And  Sir  Philip  Lloyd  attefts  that 
thefe  very  Papers  were  found  in  the  Prisoner's 
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1685.  Study,  on  a  Table  where  he  ufed  to  write  : 
55Car-  H-  And  for  the  Surmife,  that  they  were  laid  there, 
x*/msr*<J  it  is  altogether  without  Ground.  And  if  they 
were  wrote  by  him,  the  next  Thing  will  be, 
how  far  this  will  be  Evidence  to  prove  his 
compafling  and  imagining  the  Death  of  the 
King.  Compafling  and  imagining  the  Death 
of  the  King  is  the  Act  of  the  Mind,  and  is 
Treafon,  while  it  remains  fecret  in  the  Heart ; 
though  no  fuch  Treafon  can  be  punifhed,  be- 
caufe  there  is  no  Way  to  prove  it :  But  when 
once  there  is  an  Overt- Act,  that  is,  any  thing 
that  does  manifejl  and  declare  fuch  Intention  ; 
then  the  Law  takes  hold  of  it,  and  punifhes 
it  as  High  Treafon. 

Now,  after  this  Evidence,  no  Man  will 
doubt  whether  it  was  in  the  Heart  of  the  Pri- 
foner  to  deftroy  the  King.  He  objects  indeed, 
that  this  is  but  Part  of  a  Book  ;  and  unlefs  "you 
take  the  Whole,  nothing  can  be  made  of  it. 
As  it  is  in  wrefting  of  Texts  of  Scripture  (fays 
he)  you  may  as  well  fay,  that  David  fays  there 
is  no  God,  becaufe  David  fays,  'The  Fool  hath 
[aid  in  his  Heart,  there  is  no  God.  But  the  Ap- 
plication won't  hold  ;  for  here  you  fee  a  con- 
tinued Thread  of  Argument.  'Tis  not  one 
Propofition,  but  a  whole  Series  of  Argument. 
Thefe  are  his  Pofitions  :  That  the  King  derives 
all  his  Power  from  the  People  :  That  'tis  original' 
ly  in  the  People,  and  that  the  Meafure  of  Sub- 
jeilion  muft  be  adjudged  by  the  Parliament.  And 
if  the  King  does  fall  from  doing  his  Duty,  he 
muft  expecl  the  People  will  exacl  it.  And  this 
he  has  laid  down  as  no  way  prejudicial  to  him  : 
For,  fays  he,  The  King  may  refufe  the  Crown,  if 
he  does  not  like  it  upon  thefe  Terms  :  But  if  he  does 
accept  it,  he  muft  expecl  the  Performance  will  be 
exatled  ;  or  Revenge  taken  by  thofe  he  has  be- 
trayed. He  takes  Notice  of  it  alfo  as  a  very 
abfurd  Pofition,  That  the  King  fhould  judge  in 
his  own  Caufe,  and  not  the  People.  That  would 
be  to  fay,  (fays  the  PrifonerJ  that  the  Servant,  en- 
tertained by  the  Mafter,  Jhall  judge  the  Mafter  ; 
but  the  Mafter  fhall  not  judge  his  Servant.  Af- 
ter thefe  Kind  of  Arguments,  he  comes  to  this 
fettled  Pofition  :  We  may  therefore,  (fays  he) 
change  or  take  away  Kings,  without  breaking 
any  Yoke,  or  what  is  made  a  Yoke.  The  Injury 
is  in  impofing  the  Yoke  -,  there  can  be  none  at  all  in 
breaking  it.  He  goes  on,  and,  by  way  of  An- 
fwer  to  an  Objection,  That  if  there  be  no  In- 
jury, yet  there  may  be  an  Inconvenience,  if  the 
headlefs  Multitude  fhould  fhake  off  the  Yoke, 
fays,  /  would  fain  know  how  the  Multitude 
came  to  be  headlefs  ;  and  having  given  many  In- 
ftances  in  the  Hiftories  of  foreign  Nations,  he 
comes  Home  to  the  Englifh,  and  tells  you  how 
all  Rebellions,  in  later  Ages,  have  been 
headed:  And,  That  the  Parliament  is  the  Head, 
or  the  Nobility  and  Gentry  that  compofe  it :  And 
when  the  King  fails  of  doing  his  Duty  (in  calling 
a  Parliament)  the  People  may  call  one.  That 
the  Multitude  therefore  is  never  headlefs  \  but 
they  either  find,  or  create  a  Head.  So  that  here 
is  a  plain  and  avowed  Principle  of  Rebellion 
eftablifhed,  on  the  ftrongeft  Reafons  he  has  to 
back  it.  Gentlemen,  This,  with  the  other  E- 
vidence  that  has  been  given,  will  be  fufficient 
to  prove  his  Compafling  the  Death  of  the 
King. 

In  another  Part  of  the  Book,    he  fays,  The. 


Calling  and  Dijfolving  of  Parliaments  is  not  in     1683. 
the  King's  Power.     And  you  all  know  how  ma-  3*Car- ir- 
ny  Parliaments  the  King  hath  called  and  dif-  ^N-v; 
fol'ved  :  If  it  be  not  in  his  Power,  he  hath  done 
that  which  was  not  in  his  Power,  and  fo  acted 
contrary  to    his  Truft.      Gentlemen,    Words 
fpoken  upon  a  Snppofition,  may  be  High  Trea- 
fon, as  was  held  in  the  Reign  of  King  James  L 
in  the  Cafe  of  Collins,   in  Roll's  Reports.     The 
Words  were  •   The    King,  being  excommunicate, 
may  be  depofed  and  murdered,  without  affirming 
he  was  excommunicated  ;  and  this  was  held  fuf- 
ficient to  convict  him  of  Treafon  :    Now,  ac- 
cording to  that  Cafe,  to  fay,  the  King  having 
broken  his  Truft,  may  be  depofed  by  his  Peo- 
ple,   is  High  Treafon  ;    but  here  he  does  as 
good  as  affirm  j  the  King  hath  broke  his  Truft  ; 
for  every  one  fees  the  King  has  diflblved  Par- 
liaments :  And  this  reduces  it  to  an  Affirma- 
tion. 

And  though  this  Book  was  not  brought  to 
the  Council  of  Six,  to  be  perufed  and  de- 
bated there  ;  yet  it  will  be  another,  and  more 
than  two  Witnefles  againft  the  Prifoner :  For 
fuppofe  a  Man  was  in  a  Room,  with  two  o- 
ther  Men,  and  he  comes  to  one  of  them  apart, 
and  endeavours  to  perfwade  him  that  it  is  law- 
ful to  rife  in  Arms  againft  the  Kingj  if  he 
breaks  his  Truft  ;  and  then  goes  to  the  other, 
and  tells  him  the  King  has  broken  his  Truft, 
and  they  feek  fome  Way  to  redrefs  themfelves, 
and  perfwade  the  People  to  rife  :  Thefe  two 
Witnefles  do  fo  tack  the  Treafon  together, 
that  they  will  be  two  Witnefles  to  prove  him 
guilty  of  High  Treafon. 

You  have  heard  oneWitnefs  prove  it  pofitive- 
ly,  That  he  confulted  to  rife  in  Arms  againft  the 
King.  And  here  is  his  own  Book  fays,  //  is 
lawful  for  a  Man  to  rife  in  Arms  againft  the 
King,  if  he  breaks  his  Truft  :  In  Effect,  he  hath 
faid,  The  King  hath  broken  his  Truft.  And  this 
is  a  fufficient  Demonftration,  what  the  Ima- 
gination of  the  Heart  of  this  Man  was  :  That 
it  was  the  Deftruction  of  the  King  and  Govern- 
ment, and  indeed  of  all  Governments ;  for 
there  can  be  no  fuch  Thing  as  Government, 
if  the  People  fhall  be  Judge  in  the  Cafe. 

I  think  this  is  fufficient  Evidence  of  his  con- 
futing the  Death  of  the  King.  Some  Men  may 
by  Paflion  be  tranfported  into  fuch  an  Offence  • 
but  this  Gentleman  proceeds  upon  a  furer  Foun- 
dation :  It  is  his  Reafon  :  It  is  his  Principle ; 
It  is  the  Guide  of  all  his  Actions ;  It  is  that  by 
which  he  leads  the  fteady"  Courfe  of  his  Life. 
A  Man  convinced  of  thefe  Principles,  what 
won't  he  do  to  accomplifh  his  Defigns  ?  Gentle- 
men, how  dangerous  is  this  Confpiracy !  how 
is  it  rooted  in  him  !  That  he  fhould  write  it  as 
his  Principle,  That  it  is  lawful  to  depofe  Kings 
when  they  break  their  Truft,  and  that  the  Revolt 
of  a  whole  Nation  cannot  be  called  Rebellion  !  It 
will  be  a  very  fad  Cafe,  when  People  act  this 
according  to  their  Confciences  ;  and  do  all  this 
for  the  Good  of  the  People,  as  they  would  have 
it  thought.  Gentlemen,  We  have  proved  it 
fufficiently,  that  it  was  the  Imagination  of  his 
Heart  to  deftroy  the  King,  and  confequently 
made  fufficient  Proof  of  his  being  guilty  of 
High  Treafon. 

Colonel  Sidney  would  have  replied,  but  this  was 
not  permitted  ;  it  being  the  conftant  Courfe  for 
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K$$S-  the  King's  Counfel  to  conclude  :  And  the  Chief  j  That  it  was  the  Opinion  of  all  the  Judges  of  i%-  . 
3  5Car.  II.  juftice  °jejfries  therefore  preceeded  to  fum  up  |  England,  that  this  was  no  Caufe  of  Challenge  ;  P^*J\ 
^PC^the  Evidence,  and  obferved,  That  though  two    for  by  the  Statute   of  Queen  Mary,  the  Trial 
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Witneffes  are  required  to  prove  a  Man  guilty  of 
High  Treafon,  yet  if  two  Witneffes  prove  two 
feveral  Facts,  that  have  a  Tendency  to  the 
fame  Treafon  ;  this  was  fufficient,  as  had  been 
adjudged  in  the  Lord  Stafford's  Cafe  :  And 
though  Tome  Judges  had  been  of  Opinion,  that 
Words  of  themfelves  were  not  an  Overt- Aft 
to  prove  a.Man  guilty  of  High  Treafon  •,  yet 
none  ever  queftioned,  but  a  Letter  would  be  a 
fufficient  Overt- Aft  to  prove  a  Man  guilty  of 
High  Treafon,  for  fcribere  eft-.agere. 

That  if  the  Indictment  had  charged  him  with 
levying  War,  there  muft  have  been  a  War. 
aftually  levied  to  have  convicted  him  of  High 
Treafon  •,  but  the  Indictment  charging  him  with 
Compaffing  the  King's  Death,  the  levying 
War,  or  Confpiring  to  levy  War,  might  be 
given  in  Evidence  to  prove  his  Compaffing  and 
Imagining  the  King's  Death  i  For  it  was  the 
Imagination  of  the  Heart,  that  was  the  Trea- 
fon.  And  when  this  appeared  by  any  open, 
or  Overt-Aft,  which  naturally  evinced,  that 
the  King  was  intended  to  be  depofed,  im- 
prifoned,  or  otherwife  deftroyed  •,  it  was  a  fuf- 
ficient Evidence  of  High  Treafon,  within  the 
25th  of  Edit).  III. 

That  if  there  was  one  Witnefs  to  prove  a 
direft  Treafon,  and  another  to  a  Circumftance, 
that  contributed  to  that  Treafon  ;  thefe  were 
deemed  two  Witneffes,  by  all  the  Judges  of 
England,  on  the  following  Cafe,  lately  put  to 
them,  fviz.)  If  one  buy  a  Knife  of  J.  S.  to  kill 
the  King  ;  and  it  be  proved  by  one  Witnefs,  that 
he  bought  the  Knife  for  that  Purpofe  ;  and  by 
another,  that  he  bought  fuch  a  Knife  of  J.  S. 
Thefe  art  two  Witneffes,  fufficient  to  convicl  him 
of  High  Treafon. 

TheWitneffes,  who  knew  the  Prifoner's Hand, 
fwearing  they  believed  in  their  Confciences, 
that  it  was  his  Hand,  and  the  Papers  being 
found  in  his  Study,  on  the.  Table  where  he 
ufed  to  write,  was  a  ftrong  Evidence  of  their 
being  his. 

That  if  the  Prifoner  was  privy  to  the  Let- 
ter written  by  my  Lord  Ruffel,  and  fent  into 
Scotland,  and  intended  to  remove,  or  depofe 
the  King  ;  thefe  were  Evidence  againft  him  : 
And  if  the  Jury  believed  the  Book  found  in 
the  Prifoner's  Study,  to  be  written  by  drirti ; 
that  was  imore  than  two  and  twenty  Witneffes 
againft  him  -,  for  there  he  affirmed,  That  the 
King  was  refponfible  to  the  People ;  That  he 
was  but  their  Truftee ;  That  he  had  betrayed 
hisTruft,  and  mifgoverned,  and  now  was  to 
give  it  up,  that  they  might  be  all  Kings-  them- 
felves. 

Then  Mr.  Juftice  Wythens  declared,  That 
all  the  Judges  on  the  Bench  concurred  with  the 
Lord  Chief  Juftice  in  all  the  Points  of  Law, 
delivered  by  him. 

The  Jury  afterwards  withdrawing  ;  returned 
into  Court  in  half  an  Hour's  Time,  and  brought 
the  Prifoner  in  Guilty  of  High  Treafon. 

The  Colonel  being  brought  to  the  Bar  again 
to  hear  his  Sentence,  on  Monday  the  26th  of  No- 
vember, objected,  that  feveral  of  the  Jury  were 
not  Freeholders :  To  which  the  Court  anfw'ered, 


of  Treafon  was  to  be  as  it  was  before  at  Com- 
mon Law  ;  and  there  was  no  fuch  Challenge 
at  Common  Law. 

Then  the  Prifoner  defired  the  Indictment 
might  be  read  again  ;  which  being  granted,  he 
obferved,  that  Part  of  the  King's  Title,  (viz.) 
Defenfor  Fidei,  was  left  out :  To  which  the  Chief 
Juftice  anfwered,  the  Treafon  was  fufficiently 
laid. 

The  Colonel  objected  further,  That  there 
was  no  Treafon  in  the  Papers,  faid  to  be  found 
in  his  Study  :  The  Chief  Juftice  anfwered, 
there  was  fcarce  a  Line  in  the  Book,  but  what 
was  Treafon,  and  that  was  the  worft  Part  of 
his  Cafe  :  That  if  he  was  fo  riveted  in  Opinion, 
that  Kings  might  be  depofed,  and  were  ac- 
countable to  their  People,  and  that  a  general 
Infurreftion  was  no  Rebellion  ;  it  was  high 
Time,  to  call  thofe  to  an  Account,  that  juftified 
thefe  Things.  The  Prifoner  then  repeated 
fome  other  Parts  of  his  Defence,  as  that  Simili- 
tude of  Hands  was  no  Evidence,  &c.  and  faid, 
He  appealed  to  God  and  the  World,  he  was 
not  heard. 

The  Chief  Juftice  anfwered,  He  could  wifh, 
inftead  of  his  Appealing  to  the  World,  as 
though  he  had  received  fome  great  H'ardfhip, 
he  would  appeal  to  God,  and  confider  the 
great  Guilt  he  had  contracted,  and  how  ungrate- 
fully he  had  dealt  by  a  Prince  that  had  par- 
doned him  once  before  :  Which  ought  to  have 
wrought  fuch  a  Temper  in  him,  as  to  have 
turned  the  reft  of  his  Life  into  a  generous  Ac- 
knowlegment  of  his  Bounty  and  Mercy  •,  and 
not  into  a  State  of  conftanf.  Combining  and 
Writing,  not  only  to  deftroy  him,  but  to  fub- 
vert  the  Government.  He  was  forry  to  fee 
him  fo  earneft  in  the  Juftification  of  a  Book, 
which  contained  the  rankeft  Treafon  ;  which  not 
only  encouraged,  but  juftified  Rebellion  :  And  He  is  cw 
then  the  Chief  Juftice  proceeded  to  pronounce  demned. 
the  ufual  Sentence,  in  Cafes  of  High  Treafonj 
After  which  the  Colonel  faid  :    Then,  O  God !  Exclaims 


OGod!  I  befeech  thee,  fantlify  thefe  Sufferings  f^Jf 
unto  me,  and  impute  not  my  Bhod  to  the  Country, 
or  the  City  through  which  I  am  to  be  drawn  : 
Let  no  Inquifition  be  made  for  it ;  but  if  any, 
and  the  foedding  of  Blood-  that  is  innocent;  mnfb 
be  revenged  ;  let  the  Weight  of  it  fall  only  upon 
thofe  that  vialicioufly  perfecute  me  for  Righteouf- 
nefs  Sake. 

The  Chief  Juftice  thereupon  faid,  /  pray 
God  work  in  you  a  Temper  fit  to  go  into  the  other 
World ;  for  I  fee  you  are  not  fit  for  this. 

Colonel  Sidney  replied-,  My  Lord,  feel  my 
Pulfe  (holding  out  his  Hand),  and  fee  if  Lam 
difordered  :  I  blefs  God,  I  never  was  in  better 
Temper  than  I  am  now. 

Then  the  Lieutenant  of  the  Tower  carried  a- 
way  his  Prifoner. 

As  the- Colonel  was  of  a  Noble  Family  AlltheSen- 
(that  of  Leicefier),  the  King  was  pleafed  to  'f^JSj, 
remit  all  the  Sentence,  but  the  Beheading. '  '  \^ 
Whereupon  he  was  brought  to  aScaffold,  erected  te'd. 
on  Tower-Hill,  on  Friday,  the  7th  of  Decern-  The  Paper 
ber  1683.  When,  inftead  of  making  a  Speech,  he.  leP.°f 
he  delivered  a  Paper  to  the- Sheriff*  wherein  he 
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obferved,  They  lived  in  an  Age,  that  made 
'  Truth  pafs  for  Treafon  :  That  the  Lord 
Howard,  the  only  Witnefs  againft  him,  was  too 
infamous  to  be  believed  ;  and  there  was  no  o- 
therEvidence  againft  him  but  the  Papers,  faid  to 
be  found  in  his  Clofet  ;  and  there  was  no  other 
Proof  of  their  being  his,  than  a  Similitude  of 
Hands  ;  but  if  they  were  his,  there  was  no- 
thing in  them,  but  what  might  be  juftified  : 
That  God  had  left  Nations  at  Liberty,  to  fet 
up  what  Governments  they  pleafed  :  That  Ma- 
giftrates  were  fet  up  for  the  Good  of  Nations ; 
not  Nations  for  the  Honour  and  Glory  of 
Magiftrates  :  That  the  Right  and  Power  of 
Magiftrates,  in  every  Country,  was  what  the 
Laws  of  that  Country  made  them  :  That  thofe 
Laws  were  to  be  obferved  •  and  the  Oaths  ta- 
ken by  them,  having  the  Force  .of  a  Contract 
between  Magiftrate  and  People,  could  not  be 
violated  without  Danger  of  diffolving  the 
whole  Fabrick  :  But  if  the  Writer  was  mifta- 
ken,  he  ought  to  have  been  refuted  by  Law, 
Reafon,  and  Scripture  :  It  was  never  known, 
that  fuch  Points  were  referred  to  the  Judgment 
of  a  Jury,  compofed  of  Men  utterly  incapa- 
ble to  comprehend  them. 

Whatever  was  faid,  in  that  Treatife,  of  the 
Expulfion  of  Tarquin;  the  I  nfurreftion  againft 
Nero  ;  the  Slaughter  of  Caligula,  or  Domilian  ; 
the  Tranflation  of  the  Crown  of  France,  from 
Meroveus's  Race  to  Pepin,  and  from  his  De- 
pendants to  Hugh  Capet,  and  the  like,  which 
had  been  applied  by  lnuendo's  to  the  King  ; 
if  they  had  confidered  that,  if  fuch  Afts  of 
of  State  were  not  good,  there  was  not  a 
King  in  the  World,  that  had  any  Title  to  the 
Crown  he  wore,  nor  could  have  any,  unlefs  he 
could  deduce  his  Pedigree  from  the  eldeft  Son 
of  Noah,  and  fhew  that  the  SuccefTic^i  had  ftill 
continued  in  the  eldeft  Line,  and  had  been  fo 
deduced  to  him. 

Then  he  complains  of  having  a  pack'd  Jury, 
fome  of  whom  were  not  Freeholders  ;  that  he 
had  not  a  Copy  of  his  Indictment,  or  Counfel 
allowed  him  ;  and  that  he  was  condemned  for 
Fads  they  made  Treafon,  by  Construction,  or 
Inferences,  which  none  but  the  Parliament  could 
do ;  and  by  fuch  means,  he  obferved,  he 
was  brought  to  that  Place  -,  concluding  in  the 
following  Words. 

Grant  that  I  may  die,  glorifying  thee  for  all  thy 
Mercies  -y  and  that  at  the  laft,  thou  haji  permit- 
ted me  to  be  fingled  out  as  a  Witnefs  of  thy  Truth  ; 
and,   even  by  the  Confeffion  of  my  Oppofers,    for 

THAT  OldCaUSE,  IN  WHICH  I  WAS 
ENGAGED  FROM  MY  YOUTH,  AND 
FOR  WHICH  THOU  HAST  O^TEN  AND 
WONDERFULLY   DECLARED     ^HYSUF. 

Having. delivered  this  Paper  to  the  Sheriff,  he 
fubmitted  to  the  Block,  and  the  Executioner 
did  his  Office. 

This  Gentleman  took  up  Arms,  when  he 
was  very  young,  againft  King  Charles  I.  and 
deferved  fo  well  of  the  Ufurpers,  that  he 
was  nominated  one  of  that  King's  Judges.  At 
the.^eftoration,  he  did  not  take  Advantage  of 
the  Aft'  of  Oblivion,  but  remained  in  Banifh- 
ment,  till  the  Year  1 67  7,  when  he  returned  to 
England,  and  obtained  a  particular  Pardon  for 
himfelf,  upon  his  repeated  Engagements,  to 
remain  his  Majetty's  faithful  Subject  for  the  fu- 


ture ;    but  how  he  employed  his  Time  after-    i<58$- 
wards,      is    pretty   evident    from    this    Trial.  "J^Car.-U. 
Bittiop-  Burnet  relates,   that  he  was  attended  by  ^^V^ 
fome  Independant  Teachers,    in   his  laft  Mo- 
ments ;  which  fhews  he  was  of  that  Seft. 

Mr.  Solicitor  Finch's  Reply  to  Colonel  Sidney's  Remark* 
Defence,    feems  to  me  to  be   unanfwerable  ;  *»  Colonel 
and  therefore  I  fhall  only  obferve,  in  Confirma-  ?jdncy'* 
tion  of  that  great  Man's  Arguments,  that  moft        ' 
of    the  Things   the  Colonel  and  his  Friends 
complained  off,   (if  n°t  all )  have  been  prac- 
tifed  and  defended  by  thofe  very  Lawyers,  at 
feveral  Trials,    fince  the  Revolution,    who  fo 
loudly  complained  of  fuch  Practices  before. 

At  the  Trial  of  Sir  John  Friend,  Anno.  i6g$. 
the  Lord  Chief  Juftice  Holt,  in  his  Directions 
to  the  Jury,  declares,  That  if  there  be  a  Con- 
fpiracy  to  kill  the  King  -,  to  depofe,  or  im- 
prifon  him  ;  or  to  put  any  Force,  or  Reftraint 
upon  him  •,  and  the  Method  intended  to  effect 
this,  is  by  Levying  War.  ;  there,  the  Confu- 
tation, or  Confpiracy  to  levy  War  for  that  Pur- 
pofe,  is  High  Treafon,  though  no  War  be 
levied.  That  this  Jhould  not  be  High  Treafon, 
unlefs  a  War  be  actually  levied,  is  very  ftrange 
Dotlrine  ;  and  the  contrary  has  always  been  held 
to  be  Law. 

And  yet  Sir  John  Hawles,  who  was  Coun- 
fel at  this  very  Trial  for  the  King,  fpent  a 
great  deal  of  Paper,  in  his  Remarks  on 
the  Trials  of  Lord  RuJ/el,  Sidney,  &c;  in  en- 
deavouring to  prove  what  the  Lord  Chief  Ju- 
ftice fays,  at  Sir  John  Friend's  Trial,  was  very 
ftrange ,  Dotlrine,  and  the  contrary  always  held 
to  be  Law. 

In  the  Trials  of  Sir  William  Parkins,  Rook- 
wood,  and  Cook,  the  fame  Year,  the  Chief 
Juftice  maintains,  That  the  Confpiring  to  in- 
vade the  Realm,  '  or  to  depofe  the  King,  were 
Overt-Atls  of  High  Treafon,  within  the  2.5th  of 
Edw.  Iir.  and  of  the  fame  Species  of  Treafon 
as  the  defigning  to  murder  him.  The  Chief  Ju- 
ftice alio  declares,  That  if  there  was  one  Wit- 
nefs to  one  Overt- Ac! ,  and  another  Witnefs  to 
another  Overt-Atl  of  the  fame  Species  of  Treafon, 
that  was  all  the  Law  required. 

The  Lord  Chief  Juftice  Treby  declared  at  the 
fame  Trial,  That  the  Confpiring  with  a  foreign 
Prince  to  invade  the  Realm  ;  the  providino- 
Arms,  to  join  with  the  Invaders,  and  make 
an  Infurrection  againft  the  King,  were  Overt- 
A6ls  of  Confpiring  his  Death.  He  that  would 
caufe  an  Invafion,  or  Infurretlion  .againft  the 
King's  Perfon,  muft  be  prefumed  to  defign  his 
Ruin  and  Murder.' 

When  Sir  John  Friend  moved  in  Arreft  of 
Judgment,  That  he  was  convicted  by  one. 
'Witnefs,  becaufe  the  other  Witnefs  only  fwore 
to  a  Confpiracy  to  levy  War,  which  he  appre- 
hended was  not  Treafon,  unlefs  War  was  ac- 
tually levied  j  All  the  Judges  on  the  Bench 
told  him,  they  were  agreed,  That  a  Confpiracy 
to  levy  War  to  depofe  the  King,  was  Trea- 
fon •,  or  a  Confpiracy  to  invade  the  Realm,- 
was  Treafon.  And  as  to  there  being  two  Wit- 
neffes  to  every  Overt- Aft,  the  Statute  of  the 
7th  of  Will.  III.  Cap.  3.  for  regulating  Trials 
of  Treaion,  has  put  the  Matter  beyond  all 
Doubt  declaring  the  Law  to  have  been,  and 
enafting  that  it  fhall  always  be,  conftrued  fo 
for  the  future,  That  one  Witnefs  to  oneOvert- 
6  G  Atly 
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16S5.  Acl,  and  another  to  another  Overt- Aft  of  the 
35Car.  U-j-ame  Treafon,  pallbe  fujjicient. 
'^"V^  And  laftly,  As  to  the  proving  the  Papers, 
or  treafonable  Libel,  to  be  the  Colonel's,  by 
Similitude  of  Hands,  and  their  being  found  in  his 
Cujlody  ',  the  like  Evidence  was  given  againft 
the  Lord  Pre/ion,  after  the  Revolution,  in  the 
Year  1690  ;  and  held  to  be  good  Proof,  that 
the  Papers  were  his :  Nay,  the  Proof  was  not 
fo  ftrong,  as  in  Sidney's  Cafe  ;  for  there  the  Pa- 
pers were  found  in  his  Study,  on  aTable  where 
he  ufed  to  write  ;  and  in  the  Lord  Prefion's  Cafe, 
the  Papers  were  found  in  the  Hold  of  the  Ship, 
where  his  Lordfhip  was ;   but  not  upon  him. 

Thus,  we  fee  the  Judges  and  Lawyers  in 
all  Reigns,  find  itneceffary  to  fupport  thefe  Max- 
ims, in  Order  to  fupport  the  King,  on  his 
Throne,  how  much  foever  they  were  clamour- 
ed at,  when  declared  to  be  Law  at  the  Trials 
of  Lord  Rufjel,  Sidney,  &c.  And  the  Lord 
Sidney's  Friends  are  fo  far  from  denying  the 
Libel  to  be  his,  at  this  Day,  that  they  have 
printed  and  publifhed  it,  as  his,  fince  the  Re- 
volution •,  and  feem  to  adore  his  Memory  for 
the  Principles  laid  down  in  it,  and  his  Defign 
of  propagating  thofe  Principles,  by  that  Li- 
bel. 

It  remains,  therefore,  only  to  confider, Whe- 
ther the  Maxims  advanced  in  that  bleffed 
Piece,  were  really  treafonable,  or  confident 
with,  a*nd  agreeable  to  the  Laws  and  Conftitu- 
tion  of  this  Kingdom  ;  and  fuch  as  were  ne- 
ceffary  to  be  propagated  and  maintained,  for  the 
Prefervation  of  our  Rights  and  Liberties. 

Thus  far  I  agree  with  the  Colonel,  That  no 
particular  Form  of  Government  is  Jure  Divi- 
^710  \    but  whatever  Government  we  find  efta- 
blifhed  in  any  Country,   ought  to  be  obeyed  : 

And,  That  the  Right  and  Power  of  Magi- 
ftrates,  in  every  Country,  is  what  the  Laws  of 
that  Country  make  them  to  be. 

But  then  as  to  the  next  Article,  That  the 
Oath  taken  by  the  Prince,  at  his  Coronation, 
and  the  Oath  of  Allegiance,  taken  by  the  Sub- 
ject, are  in  the  Nature  of  a  Contract:  between 
King  and  People,  and  cannot  be  violated 
without  Diffolving  the  Government  ;  this  I 
rnuft  deny  •,  efpecially,  as  he  makes  every  Man 
a  Judge  of  this  Violation  :  (For  if  he  does  not, 
it  will  not  come  up  to  his  own  Cafe,  who  could 
not  pretend  to  have  the  Authority  of  either 
Lords  or  Commons ;  of  either  Houfe  of  Par- 
liament, to  juftify  this  Confpiracy,  to  depofe 
the  King  :  Only  his  own  Opinion,  and  that  of 
an  inconfiderable  Faction,  his  Accomplices : 
The  Bulk  of  the  Kingdom  were  Loyal,  and 
for  continuing  the  King  upon  his  Throne. ) 

Now,  that  the  King's  Coronation  Oath,  is 
not  of  the  Nature  of  a  Contract,  and  every 
Breach  of  it  a  Forfeiture  of  his  Kingdom,  is  evi- 
dent ;  becaufe  by  our  Laws  a  Man  may  be  guilty 
of  High-Treafon  before  the  King  is  crowned  : 
And  there  is  no  limited  Time  fet  for  the  King's 
Coronation,  but  he  may  defer  it  as  long  as  he  fees 
fit.  The  People  owe  Allegiance  to  him,  and  are 
obliged  to  take  the  Oaths  to  him,  though  he  be 
not  crowned. 

And  though  the  Col.  lays  great  Strefs  on  that 
Maxim,  That  Princes  and  Governors  are  ap- 
pointed for  the  Good  of  the  People,  and  not  for 


their  own  Glory  ;  yet  neither  will  this  juftify  16S3  • 
every  private  tylan,  or  every  little  Faction  con-  35Car  ir; 
fpiring  againft  the  Government,  whenever  they  V->'"V"N' 
apprehend  themfelves  aggrieved,  or  that  their  Go- 
vernors do  not  act  for  the  Good  of  the  Nation, 
or  agreeable  to  the  Laws  :  For,  if  this  was  ad- 
mitted, no  Government,  whether  Monarchical 
or  Republican,  could  fubfift  ;  for  there  will  be 
always  fome  Malcontents,  in  all  Countries,  1  who 
will  think  themfelves  aggrieved  by  the  Admi- 
ftration :  Nor  would  this  Maxim  contribute  to  the 
Peace  and  Happinefs  of  Mankind  ■,  for  if  one 
Part  of  the  Nation  mould  be  of  Opinion  that  the 
Adminiftration  was  legal  and  beneficial,  and  the 
other  of  a  contrary  Opinion,  what  Confufion 
mult  this  Doctrine  create  ?  Every  People  muft 
be  in  a  perpetual  State  of  War  among  themfelves : 
It  is  very  fit  therefore,  for  the  Sake  of  the  Sub- 
jects themfelves,  that  they  fhould  not  have  a 
Power  of  calling  their  Kings  or  Governors  to  an 
Account,  and  depofing  them  whenever  the  Ad- 
miniftration is  not  fuitable  to  their  Tafte.  Ask 
the  Dutch,  or  the  Venetians,  how  they  would  re- 
lifh  fuch  depofing  Doctrines  •,  or  indeed,  whe- 
ther they  ever  fufferfuch  to  be  broached  in  their 
Territories  ?  And  whether  a  People  have  one  or 
many  Governors,  this  can  make  no  Alteration 
in  the  Terms  of  their  Allegiance,  unlefs  the 
Laws  of  their  refpective  Countries  make  any  : 
If  the  four  and  twenty  Burgomafters  of  Amfier- 
dant,  in  whom  the  Sovereign  Power  is  vefted 
there,  fhould  in  the  Opinion  of  any  of  their  Sub- 
jects ftudy  their  own  Intereft  and  Glory,  more 
than  than  that  of  their  People,  they  might  ac- 
cording to  this  Maxim  be  depofed,  as  well  as  a 
King  of  England.  But  I  do  not  doubt,  the  States 
of  that  City  would  make  no  Scruple  of  convinc- 
ing the  Author  of  any  fuch  Doctrine  of  his  Er- 
ror, by  th»  Ax  or  the  Halter. 

Sure  I  am,  our  Laws  make  no  Exceptions  in 
Favour  of  thofe  who  confpire  to  dethrone  their 
Prince  •,  nor  would  it  be  any  Anfwer  to  an  In- 
dictment or  Charge  of  High-Treafon,  that  the 
Party  did  not  think  the  King's  Adminiftration 
was  for  the  Good  of  the  People,  or  agreeable  to 
the  Conftitution  :  I  would  notadvife  my  Friends 
and  Fellow-Subjects  therefore  to  depend  upon 
fuch  a  Plea,  in  any  Reign. 

Bifhop  Burnet  fays,  Colonel  Sidney  met  Death, 
as  became  one  who  had  Marcus  Brutus  for  his 
Pattern.  But  there  feems  to  have  been  this  re- 
markable Difference  between  Brutus  and  Sidneys 
That  Brutus  fought  in  Behalf  of  a,  glorious  Com- 
monwealth, that  had  been  eftablifhed  feveral  Cen- 
turies, without  any  Difpute,  Claim,  or  Pretence  of 
Title  by  any  other  ;  whereas  Sidney  confpired 
to  deftroy  hiy  lawful  Sovereign,  and  Monarchy 
with  him,  jhder  which  Form  of  Government 
this  Kingdom  had  flourifhed  for  Time  imme- 
morial, and  where  a  Republican  Form  of  Govern- 
ment was  never  heard  of,  unlefs  in  the  Reign  of 
the  Regicides,  whom  he  feemed  fo  fond  of 
imitating.  In  one  Word,  Brutus  fought  to  main- 
tain the  Laws  and  Conftitution  of  his  Country  ; 
and  Sidney  confpired  to  fubvert  thofe  of  his  ; 
which  is  extremely  like  fome  of  the  reft  of  Bifhop 
Burnet's  Parallels. 

This  Judgment  was  reverfed  after  the  Revo- 
lution, in  which  the  Colonel's  Family  were  very 
Inftrumental. 

The 


the    STATE    TRIALS. 


483 


'-%The 


3  6  Car 

Braddon'j 
*TrtaL 


'lUGH^Sii: 


Trial   of  Laurence    Braddon    and 
Speke  Gentlemen,  for  a  Mifdemeanor,  at  the  Kings- 
Bench-Bar,  the  7  th  of  February,  1683.   Hill.  3  6  Grr.  II. 
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AN  Information  was  preferred  againft  the 
Defendants,  Laurence  Braddon  and  Hugh 
Speke,  by  Mr.  Attorney  General  Sir  Robert  Saw- 
yer, which  recites  ;  That  whereas  Arthur,  late 
Earl  of  EJfex,  was  on  the  Tenth  of  July,  in  the 
35th  Year  of  the  King,  committed  to  the 
Towtr  for  High-Treafon  •,  and  on  the  13th  of 
the  fame  Month,  murdered  himfelf,  as  appeared 
by  the  Coroner's  Inquifition  :  The  Defen- 
dants, Laurence  Braddon  and  Hugh  Speke,  know- 
ing the  Premises,  and  defigning  to  bring  the 
Government  into  Hatred  and  Contempt ;  did  on 
the  15th  of  Auguft,  in  the  Year  aforefaid,  in  the 
Parifh  of  St.  Clement  Danes,  in  the  County  of 
Middle/ex,  malicioufly  confpire,  to  make  his 
Majefty's  Subjects  believe,  that  the  faid  Inqui- 
fition was  unduely  taken  ;  and  that  the  Earl  did 
not  murder  himfelf,  but  was  murdered  by  the 
Perfons  to  whofe  Cuftody  he  was  committed  ; 
and  that  the  faid  Defendants  did  confpire  to  pro- 
cure certain  falfe  Witneffes  to  atteft  the  fame  •, 
and  to  induce  the  King's  Subjects  to  believe  thefe 
Reports,  did  malicioufly  declare  in  Writing,  that 
the  faid  Laurence  Braddon,  was  the  Perfon  that 
did  profecute  the  faid  Earl's  Murderers :  To  the 
great  Scandal  of  the  Government,  againft  the 
King's  Peace,  csrV. 

.  Then  the  Warrant  for  the  Earl's  Commitment, 
and  the  Inquifition  taken  before  the  Coroner, 
^"^  '  were  proved  :  By  which  Inquifition,  taken  the 
14th  of  July,  it  was  found,  that  the  faid  Arthur 
Earl  of  EJfex,  on  the  13th  of  July,  in  the  35th 
Year  of  the  King,  about  Nine  of  the  Clock  in 
the  Forenoon,  being  alone  in  his  Chamber  in  the 
Tower,  did  felonioufly  cut  his  Throat  with  a  Ra- 
zor, from  one  Jugular  Vein  to  the  other,  of  which 
Wound  he  inftantly  djed. 

The  Witneffes  being  called,  Mr.  Evans  was 
fworn,  anddepofed,  that  about  Eleven  o'  Clock, 
that  Morning  the  Earl  of  EJfex  cut  his  Throat, 
Edwards,  a  Cuftom-Houfe  Officer,*  told  him, 
he  had  heard  from  Home,  that  his  Son  faw  a 
Hand  throw  a  Razor  out  of  the  Earl  of  EJfex's 
Window  that  Morning  i  and  that  Edwards  came 
to  him  again  in  the  Afternoon,  and  told  him, 
he  had  examined  into  that  Matter,  and  his  Boy 
confirmed  the  Truth  of  it. 
•  Mr.  Edwards  being  fworn,  depofed,  that  a-, 
bout  Ten,  on  the  1 3th  of  July  in  the  Morning, 
he  was  informed  by  his  Family,  that  his  Son 
{aid,  he  had  been  at  the  Tower,  and  feen  his 
Majefty  and  the  Duke  of  York  ;  and  that  the  Earl 
of  EJfex  had  cut  his  Throat :  And  he  (the  Boy) 
faw  a  Hand  throw  a  Razor  out  of  the  Window, 
and  a  Maid  or  Woman  came  out  of  the  Houfe 
and  took  it  up,  and  went  in  again ;  and  then  he 
heard  a  Noife,  as  of  Murder,  cried  out :  Mr. 
Edwards  depofed  further,  that  his  two  Sons,  of 
which  this  was  the  younger,  were  going  toge- 
ther that  Morning  to  Merchant-Taylors  School, 
as  they  ufed  to  do  •,  and  hearing  by  the  Way, 
that  the  King  was  at  the  Tower,  the  younger 
Boy  gave  the  elder  Brother  the  Slip,  and  went 
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to  the  Tower,  where  he  rambled  about  from 
Place  to  Place  :  That  examining  the  Boy  after- 
wards, as  to  the  Truth  of  his  feeing  a  Razor 
thrown  out.  of  a  Window,  he  did  not  deny  it, 
till  the  Defendant  Braddon  came  to  his  f  the  Wit- 
nefs'sj  Houfe,  to  enquire  concerning  that  Report : 
That  he  (the  Witnefs)  begg'd  of  Mr.  Braddon,  that 
he  would  take  no  notice  of  the  Matter  •,  but  he 
was  fo  zealous  as  that  nothing  would  fatisfy 
him  :  That  leaving  Mr.  Braddon  at  his  Houfe, 
till  he  went  to  the  Cujlom-houfe,  fome  of  his  Fa- 
mily talked  to  the  Boy  at  that  Rate,  that  he  be- 
gan to  deny  he  had  feen  any  fuch  Thing  ; 
but  in  half  an  Hour  he  own'd  it  again  ;  and  fo 
the  Boy  was  off  and  on,  till  the  Time  he  was  car- 
ried before  the  Council  •,  and  at  this  Day,  he 
feemed  to  ftand  to  his  Denial ;  but  whether  he 
would  now  do  it  or  no,  he  could  not  tell. 

The  Court  demanding,  If  he  did  not  acquaint 
Mr.  Braddon,  the  Boy  was  a  lying  Boy  ?  Ed- 
wards anfwered,  he  acquainted  him  with  as  much, 
and  told  him,  he  would  not  undertake  to  affert 
the  Truth  of  the  Story  ;  for  his  Daughter  told 
him,  the  Boy  had  often  excufed  his  playing  Tru- 
ant by  falfe  Stories. 

The  Court  then  demanded,  If  he  talked  of  this 
Matter  before  he  went  Home  ?  Edwards  anfwered, 
he  ftepped  Home,  being  very  near  his  own 
Houfe,  and  as  foon  as  he  came  in  at  the  Door, 
the  Family  began  to  give  him  an  Account  what 
News  the  Boy  brought  in  :  He  could  not  dif- 
courfe  of  it  before,  unlefs  he  had  been  the  Con- 
triver of  the  Story  ;  to  which  Mr.  Attorney  re- 
plied, fo  it  is  like  enough  you  were. 

Then  Evans  was  called  again,  and  confronted 
with  Edwards  ;  and  faid,  he  thought  Mr.  Ed- 
wards faid,  he  had  the  Story  from  Home,  but 
did  not  go  Home  •,  and  at  two  a  Clock  he  came 
to  the  Company  again,  and  faid  he  had  now  been 
at  Home,  and  the  Boy  had  told  him  the  fame 
Story  he  had  heard  in  the  Morning :  But  ftill 
Edwards  perfifted,  he  did  not  tell  Evans  any 
thing  till  he  had  been  at  Home  the  firft  Time, 
and  then  he  had  it  from  hjs  Family. 

Being  ask'd,  If  ever  Braddon  tendered  his  Son 
a  Paper  to  fign  ?  Edwards  anfwered,  he  had  heard 
fo,  and  that  he  did  fign  it ;  and  Braddon  told 
him,  before  his  Son  figned  it,  that  he  had  other 
Evidence  befides  his  Son's  :  That  he  never  faw 
Braddon  before  the  17  th  of  July,  when  he  firft 
came  to  his  Houfe  about  this  Matter. 

Then  William  Edwards  the  Boy  was  fworn  ;  Edwards 
and  his  Father  charging  him  to  fpeak  the  Truth,  theSonhu 
and  nothing  but  the  Truth,    the  Chief  Juftice  &»**"• 
bid  him  turn  about,  and  exhort  his  Father  to 
fpeak  nothing  but  the  Truth. 

A  Paper  being  then  produced  in  Court,  and 
the  Boy  asked,  If  he  fet  his  Name  to  it ;  He  an- 
fwered, Mr.  Braddon  enquired  of  him,  if  he  faw 
any  Thing  at  the  Tower;  and  he  told  him,  Yes, 
he  was  in  the  Tower,  and  law  a  Razor  thrown  out 
of  a  Window  :  That  he  afterwards  went  with  his 
Brother  to  the  Tower,   and  fhewed    him   the 

Place, 
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1683.    Place  •,  and  Mr.  Br  addon  wrote  this  down  as  he 
?6Car.II.told  ithim 

^"""V^       The  Court  demanding,  if  he  refufed  to  put  his 

Name  to  it  ;  he  anfwered,  yes  ;  he  was  afraid  of 


coming  into  Danger.. 


3<>Car.  II. 


The  Chief  Juftice  replied,  why  fo?  What  Dan 
ger  could  there  be,  if  it  was  Truth  ?  The  Boy 
faid,  That  -was,  not  the  Truth  which  he  told  him  : 
The  Court  demanded;  how  he  came  to  fign  it 
afterwards  then  ?  The  Boy  anfwered,  he  perfua- 
ded  me,  and  faid  there  was  no  Harm  in  it  •,  and 
would  have  had  my  Aunt  fign  it. 

Being  asked,  If  he  told  Mr.  Braddon  it.  was 
falfe  ?  He  faid,  No. 

It  was  then  demanded  of  him  ?  What  he  told 
his  Father  before  Braddon  came  to  their  Houfe  ? 
The  Boy  anfwered,  he  told  his  Father,  the  King 
and  the  Duke  of  Fork  were  at  the  'Tower,  and 
while  he  was  there,  he  faw  a  Hand  caft  out  a 
bloody  Razor  ;   and  a  Maid  came  out  and  took 
it  up,  and  went  in  again :  Being  asked,  if  he  really 
did  fee  a  bloody  Razor  caft  out ;  he  anfwered, 
No. 
Hawkins'*     Then,  young  Hawkins,  the  Son  of  Doctor 
Evidence.    Hawkins,  who  play 'd  Truant  that  Day  with  Will. 
Edwards,  was  fworn  as  a  Witnefs,  a'nd  depofed, 
that  he  met  with  Edwards  that  Morning  in  the 
Tower,  and  they  walked  round  the  Tower  as  long 
as  the  King  walked,  and  then  the  King  going  in- 
to the  Conftable's   Houfe,   they   went  to  play 
with  fome  other  Boys  •,  after  which  he  went  home 
to  his  Father's  Houfe  in  the  Tower ;  and  in  a  lit- 
tle Time,  News  was  brought  to  his  Father  that  the 
Earl  ofEJfcx had  killed  himfelf:  That  thereupon, his 
Father  went  down,  and  he  (young  Hawkins)  fol- 
lowed him  ;  and  after  he  had  been  at  the  Place 
a  little  while,  Will  Edwards  came  to  him,  and 
they  flood  looking  up  at  the  Window,  an  Hour 
or  two  at  leaft  •,  and  about  Eleven,  he  and  young 
Edwards  went  away  together  out  of  the  Tower- 
Gate  •,  but  there  was  no  Razor  thrown  out  of  the  | 
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Window,   neither  did 
any  fuch  Thing. 

Then  Will.  Edwards  was  called  again,  and  con- 
Fronted  with  Hawkins  •,  and  it  being  demanded 
of  him,  if  young  Hawkins  was  with  him  all  the 
while  he  was  in  the  Tower ;  he  anfwered,  yes,  ex- 
cept a  little  Time  he  was  at  the  Mills. 
'  Mr.  Blathwaite,  one  of  the  Clerks  of  the 
Council,  being  fworn,  depofed,  That  Mr. 
Braddon,  and.  young  Edwards,  being  brought 
to  Whitehall  the  twentieth  of  July,  and  the  Boy 
being  afked  before  his  Majefty,  if  the  Matter 
in  the  Information  was  true  ?  The  Boy  anfwer- 
ed, It  was  a  Lie  •,  upon  his  Faith  it  was  not 
true  :  And  Mr.  Braddon  being  called  in,  and 
told  what  he  faid,  it  appeared  to  have  been  an 
Invention  of  the  Boy's,  to  excufe  his  playing 
Truant  that  Day. 

He  depofed  further,  That  Mr.  Braddon  hav- 
ing been  in  the   Country,   was  again  examined 
before  the  King  upon  this  Matter  •,  by  which  it 
appeared  he  continued   his  Purfuit:    And  the, 
Words  in.  the. Minutes,  which  he,-  (Blathwaite,) 
took,  at  the  Examination  of  one  of  Edwards's 
Sifters,  were,  That  Braddon  compelled  the  Boy 
to  fign  it. 
*fheUnckr-      Mr.    Monftevens,     being     fworn,     depofed, 
Secretary  t  That  about  five  or  fix  Days  after  the  Lord  Ef- 
Evidence.  j-gx  ^ad  murdered  himfelf,  Braddon  came  to  the 
Lord  Sunderland's.  Office,  (who  was  Secretary 


of  State)  at  Whitehall,  with  a  young  Woman, 
and  a  Boy  about  12.  or  13  Years  of  Age-,  and 
Braddon  told  this  Witnefs,  that  he  had  earneft 
Bufinefs  with  my  Lord  Sunderland,  and  came 
from  Sir  Henry  Capel,  having  an  Information 
that  the  Boy  had  given  relating  to  the  Earl  of 
EJfex's  Death ;  arid  the  Deponent  demanding, 
Why  Sir  Henry  Capel  did  not  appear  himfelf,  in  a 
Matter  that  fo  much  concerned  the  Reputation 
of  his  Family,  Braddon  faid,  He  was  not  well; 
and  added,  that  what  he  (Braddon)  did,  he 
was  obliged  to  do,  out  of  Confcience,  and  the 
Duty  he  owed  to  the  Memory  of  the  Earl  of 
EJJ'ex  :  That  the  Deponent  thereupon  went  with 
Braddon  to  my  Lord  Sunderland,  and  his  Lord-" 
fh'ip  having  taken  the  Information,  Braddon 
was  committed  to  Cuftody,  and  brought  before 
the  King  and  Council. 

The  Court  then  demanded  of  young  Edwards 
If  he  never  told  any  body,  he  was  in  my  Lord 
Brandon  Gerrard's  Lodgings  in  the  Tower :  To 
which  the  Boy  anfwering,  Never  in  his  Life9 
the  Information  that  Braddon  had  drawn  up  for 
the  Boy  to  fign,  was  ordered  to  be  read. 

In  this  Information,  the  Boy  fays,  Hearing  rfhefafor- 
his  Majefty  and  the  Duke  were  in  the  Tower,  nation 
on  Friday  the  thirteenth  of  July,    he  ran  thi-  f'£nedhJ 
ther  j  and  when  he  had  feen  his   Majefty,  he  ^!jfs. 
went  to  the  Lord  Brandon  Gerrard's  Lodgings  ; 
and  as  he  was  ftanding  between  them  and  the  Lord 
EJfex's  Lodgings,  he  faw  a  Hand  caft  out  a 
bloody  Razor,  out  of  the  Lord  EJfex's  Lodgings ; 
and  that,  as  he  was  going  to  take  up  the  Razor, 
a  Maid  run  out  of  Captain  Hawley's  Houfe, 
took  up  the  Razor,    and  carried  it  into  the 
Houfe  •,  and  he  believed  it  was  this  Maid,  that' 
firft  cried  out  Murder :  That  he  alfo  heard  the 
Maid  fay,    after   Murder  was  cried,    that  fhe 
heard  the  Lord  EJJex  groan  three  Times  that 
Morning. 

Sir  Henry  Capel  then  being  fworn,  the  Court  Sir Henry 


young  Edwards  mention  afked  him,  If  he  ever  employed  Braddon  about  Capel'* 
any  fuch  Bufinefs,  as  he  had  undertaken  ?  He  Evidence. 
anfwered;  Braddon  was  twice  to  fpeak  with 
him  •,  the  firft  Time  he  was  in  fuch  Diforder, 
that  he  did  not  know  well  what  he  faid  ;  the  fecond 
Time,  Braddon  fpeaking  of  fuch  a  Bufinefs,  he 
told  him,  he  was  under  great  Grief,  and  under 
a  great  Burthen  of  Bufinefs  in  his  private  Fami- 
ly ;  and  whatever  he  had  to  fay  in  the  Matter, 
he  defired  he  would  acquaint  a  Secretary  of 
State  with  it.  Being  afked,  if  he  defired  Brad- 
don to  go  to  Edwards's  Houfe,  Sir  Harry  an- 
fwered, He  knew  nothing  of  Edwards  or  his 
Houfe. 

Mr.  Blathwaite  alfo  teftified,  That  when. 
Braddon  was  before  the  King,  he  confeifed,  he  had 
gone  about  to  find  fome,  Juftice  of  the  Peace, 
to  take  the  Information  upon  Oath,  and  named 
Sir  Robert  Clayton,  and  Sir  John  Lawrence ;  and 
becaufe  Sir  Robert  refufed  to  take  it  in  private, 
he  wouldnot  let  him  take  it  at  all,  but  went  a- 
way  with  it. 

Beech  the  MefTenger,  depofed,  He  appre-  Bcech'f 
hended  Braddon  in  Wiltjhire  ;  and  among  other  Evidence. 
Papers  found  upon  him,  was  a  Letter  of  Mr. 
Speke's,  (the  other  Defendant)  directed  to  Sir 
Robert  Atkyns ;  and  another  from  one  Burgts 
of  Marlbrough,  directed  to  Compten,  Poft-Maf- 
ter  at  Frome,  to  enquire  concerning  a  Report, 
that  was  there  the  thirteenth  of  July,  that  the 

Ear! 


the    STATE    TRIALS. 


485 


being   the  lame 
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Letter 

read. 


16S;.      Earl  of  Effex  was  murdered, 
jSif1;  Day  he  murdered  himfelf. 

^         Then  Speke's  Letter,  dated  the  fifteenth  ofAu- 
guft,wa.s  read,  thePurpor  twhereof  was  to  acquaint 
Sir  RobefJ  Atkyns,  that  Br 'addon   was  the  only 
Perlbn  who  prolecuted  the  Earl  of  Effex's  Mur- 
der :  That  he  was  qualified  for  fuch  an  Under- 
taking,   being  a  Perlbn  of  good  Reputation, 
Prudence,    and  great   Courage:  That  he   was 
going  Poll  to  Marlbrough  to  make   a  further 
Difcovery,  and  he  lent  him  his   Man ;  for  he 
was  afraid  he  would  be  ftabbed,  or  knocked  on 
the  Head;  and  that   he  had  directed   him  to 
wait  on  Sir  Robert,  fince  he  was  to  go   fo   near 
him,    and  advife  with  him    how  he  had  beft 
proceed ;  defired  he  would  conceal  Braddon's 
being  there,  left  it  fhould  be  a  Prejudice  to  Sir 
Robert  j  and   he  hoped   they  mould   bring  the 
Earl  of  Ef/ex's  Murder  upon  the   Stage,  before 
they  could  bring  any   of  thofe  in  the  Tower  to 
a  Trial:  He  alio  informs  Sir  Robert,  that  Brad- 
don  went  by  the  Name  of  John/on ;  and  that  he, 
(the  Writer)  had  received  a  Letter  from  Sir  Ro- 
bert that  Day,  with  a   Letter  inclofed    for  the 
Lady  Ruffel,  which  he  fealed  up,  and  carried  to 
her  ;  and  my  Lady  returned  him  ten  thoufand 
Thanks  for  his  Kindnefs,  and  the  great   Pains 
he  had  taken. 

The  Information  of  Jane  Lodeman,  aged 
thirteen  Years,  alfo  was  read,  importing,  that 
fhe  was  in  the  Tcwer  on  the  thirteenth  of  July  ; 
and  ftanding  over-againft  the  Window  of  the 
Earl  of  Effex's  Lodging,  fhe  faw  a  Hand  caft 
a  Razor  out  of  the  Window,  and  heard  Shrieks ; 
and  that  a  Soldier  at  the  Door,  cried  out  to 
thofe  in  the  Houfe,  that  they  fhould  come  and 
take  up  the  Razor,  and  a  Maid  come  out  of  the 
Houfe  in  a  white  Hood  ;  but  who  took  up  the 
Razor  fhe  could  not  tell.  Which  Paper  alfo  was 
found  about  Mr.  Braddon  when  he  was  taken. 
Another  Letter  from  Burgis,  to  Cwnpen  at 
Frome,  that  was  found  about  him  alfo,  was 
read  •,  wherein  Burgis  defires  Cumpen  to  call  to 
Mind  that  he  was  at  Frome,  the  fixth  of  July, 
being  Friday  ;  and  then  heard  the  Report,  that 
the  Earl  of  Effex  had  cut  his  Throat  •,  and  that 
he  would  enquire,  who  firft  reported  it ;  and 
give  the  Bearer  an  Account  of  it. 

Here  Mr.  Wallop  and  Mr.  Williams,  the  De- 
fendant's Counfel,  urged  in  their  Behalf,  That 
what  they  had  done,  was  not  with  any  malicious 
or  factious  Defign  ;  nor  did  they  go  about  to 
procure  thefe  Informations,  but  heard  of  the 
Fafts  accidentally  :  And,  if  they  had  gone  a  little 
out  of  the  Way,  and  taken  thefe  Examinations 
in  Writing,  in  order  to  lay  them  before  the 
Secretary  of  State  •,  they  hoped  this  was  no 
Crime,  if  they  did  not  do  it  feditioufly  ;  but 
only  with  an  Intention,  that  Mr.  Secretary 
might  receive  a  fuller  Information. 

Then  the  Defendant's  WitnefTes  were  called, 
one  of  whom  faid,  As  he  was  upon  the  Road, 
he  heard  the  Earl  of  Effex  had  cut  his  Throat : 
Another  faid,  He  heard  fo  at  Andover,  the  Wed- 
nefday  or  Thurfday  before  it  was  done. 

Edwards  and  his  Wife  being  examined  again 
by  Braddon,  gave  much  the  fame  Evidence  Ed- 
wards had  given  before  ;  and  then  Sarah  Ed- 
wards, the  Boy's  Sifter,  depofed,  That  Braddon 
came  the  Tuefday  after  the  Lord  Effex's  Death, 
and  told  her  Father,  he  came  from  Sir  Henry 
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Capel  and  the  Countefs  of  Effex,  to  know  the     1683 

Truth  of  her  Brother's  Report:  That  her  Fa-  36Car- l\ 

ther  told  him,    the  Boy   had  reported  fuch  a  ^-rv"s~> 

Thing  ;  but  he  would  not  affirm   the  Truth  of 
it,  for  he    was  apt  to  tell  Lies,    to  excufe  his 
playing   Truant  :     That  when   the  Boy  came 
from  School,  fhe   bid   him   be  fure  to  tell  the 
Truth  •,    whereupon  he  afked,    If  any  Harm  , 
would  come  of  it?  And  fhe  anfwered,  She  did 
not  know ;  but  a  Gentleman  had  been  to  enquire 
about  it  :  And  then  the  Boy  denied  it  -,  where- 
upon they  were  all  daunted  :  And  Braddon  com- 
ing again  foon  after,  bid  the  Boy  fpeak  Truth  j 
telling  him  what  a  dreadful  Thing  it  was  to  be 
a  Liar  •,  that  he  fhould  read  the  fifth  Chapter  of 
the  Ails,  where  two  were  ftruck  dead  for  lying  : 
And  that  Braddon  coming  again   the  Wednefday 
following,  the  Boy  owned  it  again  ;  whereupon 
Braddon  wrote   down  what  the   Boy  told  him, 
and'  went  away,  faying,  he   would    go  .to  Sir 
Henry  Capel,  and   the  Countefs  of  Effex :  That 
the  next  Day  Braddon  came   again,    bringing  a 
Paper  he  had  written  over,  and   the   Child   fet 
his  Hand  to  it ;  but   it  was  not  the  fame  Paper 
Braddon  wrote  at  their  Houfe :   The  Boy   was 
unwilling  to   fign  it ;  but  he  faid,  It  would  be 
no  Harm  to  him:  If  there  was  any  Danger,  it 
would  be  to  himfelf. 

Braddon  demanding  of  her,  Why  the  Boy 
ran  to  his  Mother,  and  cried  he  fhould  be 
hanged?  fhe  anfwered,  The  Child  had  fuch  a 
Fear  and  Dread  upon  his  Spirits,  knowing  it  tp 
be  a  Lie  he  had  told,  fhe  fuppofed. 

Mr.  Wallop  demanded  ,  If  they  did  not  tell 
him  his  Fadier  would  lofe  his  Place  ?  and  fhe 
anfwered,  They  did. 

Jane  Lodeman,    the  Girl    of  thirteen  Years  Lode- 
of  Age,  being  called,  depofed,    That  between  man'* 
nine  and   ten  in  the  '  Morning,    the  Day   the  £vi{!e"c'- 
Earl  of  Effex  died,  fhe  faw  a  Hand  throw  a  Ra- 
zor out  of  the  Window,  and  heard  two  Shrieks 
and  Groans  prefendy  after ;  and  the  People  faid 
it  was  the  Earl  of  Effex's  Lodging :  That  the  Ra- 
zor fell  within    the  Pales  ;  and  fhe  fiw  a   Wo- 
man come  out  in  a  white  Hood ;  but  could  not 
tdl,  whether  fhe  took  up  the  Razor  or  not : 
That  fhe  faw  the  Razor  only  as  it  was  flying, 
and   it  appeared  open  and  very  bloody :  She 
did  not  fee  it  upon  the  Ground  ;  but  was  fure  it 
was  a  Razor,  and  not  a  Knife. 

Then  the  abovefaid  Information  was  read, 
attefted  by  thofe  who  heard  her  tell  the  Story  to 
Braddon:  Whereupon  the  Chief  Juftice  obferv- 
ed,  That  the  Information  faid,  fhe  heard  the 
Soldier  cry  out ;  but  here,  fhe  faid  fhe  did  not 
know  of  any  Soldier,  or  heard  any  body  fpeak 
to  the  Maid,  as  fhe  related  there. 

The  Girl  being  afked,  If  Mr.  Braddon  car- 
ried her  before  a  Juftice  of  Peace  ;  fhe  anfwer- 
ed,   No  •,    he   took  the  Information  himfelf. 

Beech  the  MefTenger,  depofed,  That  he  ask- 
ed the  Poft-Mafter  of  Frome,  if  there  had  been 
any  Rumour  there,  concerning  the  Earl  of  Ef? 
/ex's  Death,  on  the  Day  it  happened,  as  was  re- 
ported ;  and  that  the  Poft-Mafter  anfwered, 
there  was  no  fuch  Report  in  that  Town,  till  the 
Sunday  after  his 'Death. 

Then  Mr.  T/mnpfon,  Counfel  for  Mr.  Speke,  j/rSpeke'i 
faid,  That  his  Client  was  no  otherwife  concern-  Evidence 
ed  in  the  Matter,  than  writing  the  faid  Letter  to tonnntKd 
Sir  Robert  Atkyns,    fending  it  by  Mr.  Braddon, 
6  H  and 
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i<S8j.  and  lending  him  his  Man  :  To  which  the  Coun- 
%6CsY.lt  fej  for  tiie  King  anfwered,  That  the  Letter 
^vv''  Was  written  in  fuch  a  Strain,  as  fhewed,  he  had 
a  confiderable  Share  in  the  Contrivance ;  for  he 
faid  in  it,  We  row  againft  the  Stream:  We  thank 
you  for  your  Kindnefs  to  us :  We  hope  to  bring  on 
the  Trial  of  the  Earl  of  Effex'j  Murder,  before 
they  can  any  of  thofe  in  the  Tower. 

Mr.  Speke  faid,  Mr.  Braddon  came  to  him 
late  at  Night,  when  he  had  been  drinking  a 
Bottle  of  Wine  •,  and  he  hardly  knew  what  he 
wrote  :  Mr.  Wallop  his  Counfel  alfo  faid,  He 
might  believe,  from  what  Braddon  told  him, 
there  were  probable  Grounds  to  go  upon  ; 
but  he  knew  nothing  himfelf,  and  defired  the 
Jury  would  obferve,  there  was  no  Contrivance 
proved  againft  him. 

Then  Mr.  Attorney  faid,  They  fhould  fhew 
that  it  was  impoflible  for  any  Man,  unlefs  the 
moft  malicious,  and  villainoufly  inclined  againft 
the  Peace  and  Government  of  the  Kingdom, 
to  fpread  fuch  a  Report  •,  and  called  Mr.  Bo- 
meney, the  Lord  EJfex's  Gentleman,  to  give  an 
Account  of  the  Matter,  who  had  lived  with  his 
Lordlhip  fix  Years  •,  and  attended  him  in  the 
Tower  at  the  Time  of  his  Death. 
Bome-  Bomeney  depofed,  That  he  attended  his  Lord 

ncy's  Evi-  to  the  Tower,  and  waited  on  him  there  :  That 
dencefir  n-\s  Lordlhip  afked  him  for  a  Pen-knife  to  cut 
the  Kmg.  ^  -^rajjs  .  DUt  that  coming  away  from  home 
in  Hafte,  he  had  not  brought  one  :  However, 
when  he  fent  the  Footman  to  the  Steward  for 
Provifions  the  next  Morning,  he  wrote  to  the 
Steward  to  fend  a  Pen-knife  :  That  his  Lord  ask- 
ed, if  it  was  not  come  ?  and  when  he  told  him 
it  was  not,  he  bid  him  bring  him  one  of  his 
Razors,  which  would  do  as  well ;  and  he  car- 
ried his  Lord  a  Razor,  who  walked  with  it  in 
his  Hand  about  the  Chamber  :  That  the  Depo- 
nent, in  the  mean  time,  ftepped  into  the  Paf- 
fage,  and  talked  with  RuJJ'el  the  Warder  at  a 
Window,  and  faw  the  King  was  in  the  Tower : 
That  a  little  while  after,  he  (the  Deponent)  went 
down,  and  the  Footman  returned  with  the  Pro- 
vifions and  a  Pen-knife  :  He  brought  alfo  a 
Note,  which  the  Deponent  carried  up  to  His 
Lord's  Chamber,  but  found  Nobody  there  : 
And  there  being  a  Clofet  in  the  Room,  in 
which  was  a  Clofe-ftool,  he  thought  my  Lord 
was  there,  and  went  down  therefore  a  little 
while,  and  then  went  up  again  •,  and  finding  the 
Clofet  Door  fhut  ftill,  he  knocked  three  Times, 
and  called  his  Lord,  but  Nobody  anfwered  : 
Then  he  looked  through  a  Chink  of  the  Door, 
and  faw  Blood,andPartof  the  Razor  -,  whereupon 
he  called  the  Warder,  and  the  People  of  the 
Houfe  •,  and  Rujfel  the  Warder  came  up,  and 
pufhed  againft  the  Door,  but  could  not  open  it 
far,  becaufe  my  Lord's  Feet  were  againft  the 
Door :  That  it  was  a  very  fmall  Clofet •,  the 
Clofe-ftool  and1  the  Length  of  a  Man  would 
fill  it :  That  his  Lord  lay  all  along  on  his  Side, 
and  the  Razor  by  him  :  There  was  a  Win- 
dow in  the  Clofet,  and,  he  thought,  a  Cafement 
that  opened  into  a  little  Yard. 

It  being  demanded,  Ifvhe  observed  his  Lord 
to  be  melancholly  •,  he  anfwered,  Yes,  he  was 
melancholly,  but  they  took  no  notice  of  it  -,  for 
he  ufed  to  be  fo,  and  they  had  no  Reafon  to 
fufpect  any  thing  more  than  ordinary. 


Rujfel  the  Warder,    being   fworn,    depofed,     1685. 
That  on  the  Morning  the  Earl  killed  himfelf,  *S%S 
he  was  in  the  Chamber  oppofite  to  my  Lord's  q^w^t- 
Charnber  :  That  the  Stairs  came  up  between  the  jer's  £« 
two  Doors,  which  being  both  open,  he  could  *»«• 
fee  plainly  into  the  Room:  That  he  heard  my 
Lord  ask  Bomeney  if  thePen-knife  was  come,  and 
he  faid,    No  :  Then  faid  my  Lord,  Lend  me 
your  Razor,  that  will  do  it ;  and  my  Lord  took 
the  Razor  in  his  Hand,  and  went  two  or  three 
Turns  in  the  Room  :  By  and  by  Bomeney  went 
down,  and  my  Lord  fhut  the  Door  to  him:  A 
little  while  after  Bomeney  came  up,  and  my  Lord 
being  gone  to  Stool  in  the  Clofet,    as  he   fup- 
pofed,  he  went  down  a  fecond  Time,  and  ftaid 
about  a  Quarter  of  an  Hour. 

The  Court  demanded,  If  any  Perfon  had 
been  there,  from  the  Time  Bomeney  went  down, 
to  the  Time  he  came  up  again:  Rujfel  anfwered, 
No  •,  but  that  Bomeney  coming  up  again,  and 
finding  his  Lord  not  come  out  of  the  Clofet,  he 
put  by  the  Hanging,  and  faw  my  Lord  lying 
in  his  Blood  in  the  Clofet  :  Whereupon  Bomeney 
made  a  great  Noife ;  and  he  (Rujfel)  came  up, 
and  finding  the  Key  on  the  out-fide  of  the  Door, 
opened  it  a  little  ;  but  could  not  pufh  it  quite 
open,  becaufe  my  Lord's.  Legs  lay  againft  the 
Door :  That  there  was  a  Window  in  the  Clofet 
that  looked  into  a  back  Yard,  which  was  paled 
in,  and  there  was  only  one  Door  that  went  into 
it  out  of  the  Houfe:  Nobody  could  come  into 
that  Yard,  without  coming  through  Captain 
Hawley's  Houfe. 

Lloyd  the  Centinel,  whoftood  at  the  Door  of  7ke  Gmti- 
the  Lord  EJfex's  Lodgings,  was  fworn,  and  de-  "f*  Evi~ 
pofed,  That  he  faw  the  Lord  EJfex  at  the  Cafe-        ' 
ment  in  the  Morning ;  and  he  asked,  what  o* 
Clock  it  was  :  That  he  faw  him  alfo  when   the 
Lord  Rujfel  went  by  ;  and  about  half  an  Hour 
after,  a  Cry  was  made,  that  Lord  E£ex  had  kill- 
ed himfelf:  That  there  was  no  Razor  thrown 
out  ;  no  Maid  came  out  of  the  Houfe  ;  nor  did 
he  call  to  any  one  •,    and   there   was   no  other 
Soldier  at  the  Door  at  that  Time,  but  himfelf. 

It  being  demanded,  If  any  body  came  into 
the  Houfe  that  Morning  •,  he  anfwered*  Nobo- 
dy came  in  while  he  flood  there. 

Captain  Hawley  being  fworn,  depofed,  That  Hawley'i 
ftanding  at  the  Tower  Gate  that  Morning,  the  Evidence. 
Warder  came  and  told  him,  the  Lord  EJj'ex 
had  killed  himfelf,  whereupon  he  went  up 
Stairs,  and  coming  to  the  Clofet  could  not  open 
the  Door  far,  but  looked  in,  and  faw  the  Ra- 
zor bloody,  and  my  Lord  lying  on  his  Arm  ; 
and  the  Conftable  was  called,  to  come  and  ex- 
amine the  Servants. 

That  the  Houfe  having  fettled,  the  Cafement 
in  the  Clofet  could  not  be  opened  far  •,  and  be- 
fides,  it  was  fo  low,  and  the  Pales  before  the 
Window  fo  high,  that  it  was  impofllble  to 
throw  any  thing  out  of  the  Window  three  Foot, 
they  could  not  throw  any  thing  out  of  the  Win- 
dow to  be  feen  (in  the  Street,  Ifuppofe  he  means  ; 
the  little  Tard  being  enclofed  with  high  Pales,  and 
bad  no  Door  into  it  out  of  the  Street.) 

Then  Mr.  Speke  called  his  Servant  as  a  Wit-  cj%e  Qe. 
nefs,  who  attefted,  That  he  had  never  feen  Mr.  fence  con- 
Braddon  but  once  at  his  Matter's  Chambers,  be-  ****** 
fore  he  wrote  the  abovefaid  Letter  :  And  Mr. 
«S^fo  obferved,  That  it  had  not  been  proved, 

he 
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16S5.  he  had  confpired  with  Braddon  to  procure  falfe 
*f^jj\'  Witnefles,  as  was  laid  in  the  Information  ;  but 
that  it  appeared  he  was  furprized  when  he 
wrote  the  Letter,  by  Braddon's  making  him 
believe  that  to  be  true,  which  was  not  ;  and 
that  he  wrote  it  late  at  Night,  after  he  had  been 
at  the  Tavern. 

Braddon  alfo  obferved  upon  the  Evidence, 
That  it  had  not  been  proved  he  had  ufed  any  ill 
Arts  to  perfwade  the  Witnefles  to  teftify  what 
was  falfe,  but  had  dealt  with  all  the  Caution  and 
Candour  imaginable  -,  and  defired  the  Jury  would 
take  no  Notice  of  what  had  been  faid,  or  fhould 
be  faid,  that  was  not  proved. 
Lire&ions       Then  the  Lord  Chief  Juftice  proceeded  to  di- 
tftheChtef  rec^.  ^  jury  .    anci  among  other  Things  faid, 
JMJ  ce-      tnat  the  Crime  Mr.  Braddon  was  accufed  of,  car- 
ried all  the  Venom  and  Bafenefs,  and  the  great- 
er!: Inveteracy  againft    the   Government,    that 
ever  any  Cafe  did  ;  for  it  was  infinuated,    that, 
becaufe   the  King  and    the  Duke  were  walk- 
ing  in   the  Tower  that  Day,     and   near  that 
Time  when  this  unfortunate  Thing  happened, 
the 
der. 

That  as  to  the  Corrupting  of  Witnefles, 
though  Braddon  did  not  get  any  Witnefles  fworn, 
and  To  it  was  no  Subornation  of  Perjury  ;  yet 
however  it  was  a  Mifdemeanor  to  labour  any 
one,  efpecially  fuch  a  Child,  into  a  Falfity,  as 
apparently  he  did  ;  and  prefling  the  Boy  to  fign 
the  Paper,  when  he  refufed  it. 

Had  it  been  a  Thing  of  Indifcretion  only, 
without  Malice,  and  had  there  been  no  Caution 
given  him  about  it,  as  aThing  that  did  not  con- 
cern him,  there  might  have  been  fomething  faid 
to  alleviate  it :  But  for  him  to  come,  as  if  he  had 
Authority  from  the  Countefs  of  EJfex  and  Sir 
Henry  Capel,  who  denied  they  ever  gave  him 
any  fuch  Authority,  fhewed  the  Malice  of  his 
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Kins:  and  the  Duke  had  defigned  this  Mur- 


Defign. 

As  to  Mr.  Speke,  If  he  did  write  the 
Letter  above-mentioned,  with  a  Defign  to 
fpread  the  Calumny,  he  made  himfelf  a  Party 
to  the  general  Defign ;  though  not  equally 
Guilty,  as  to  the  Management  of  the  Witnefles  : 
But  if  they  were  of  Opinion  he  was  furprized 
into  the  Thing,  and  did  it  innocently,  or  igno- 
rantly,  they  fhould  acquit  him,  though  he  feemed 
to  have  been  very  zealous  in  profecuting  the 
Bufinefs. 

The  Faction,  it  feems  were  very  zealous  in 
promoting  that  Calumny,  that  the  Earl  of  EJfex 
was  murdered  by  thofe  that  had  him  in  Cuflody, 
—  by  the  Direction  of  the  Duke  of  York  :  They 
went  fo  far,  as  to  fay,  that  the  King  and  the 
Duke  went  to  the  Tower  that  Morning,  on 
Purpofe  to  countenance  the  Fact :  But  furely, 
if  they  had  been  at  the  Bottom  of  it,  they 
would  rather  have  chofen  to  have  been  at  a 
greater  Diftance  from  the  Place  where  it  was 
executed.  Bifhop  Burnet,  for  whom  the  Party 
profefs  a  molt  profound  Veneration,  gave  up 
the  Story  as  a  Forgery,  after  he  had  narrowly 
enquired  into  it :  And  as  he  had  better  Op- 
portunities of  informing  himfelf  of  the  Truth 
of  the  Fad:,  than  any  other  Man  could  have } 
and  was  employed  by  the  Lady  EJfex  for  that 
Purpofe  •,  one  would  think  the  Faction  fhould 
not  have  the  Afllirance  to  repeat  the  malicious 
Tale  to  this-  Day,  as  fome  of  them  do. 


u     JL  I     p'  fPeaking  of  this  Occurrence 

the  fafft  Volume  of  his  Pofthumous  Hiflorv 

fays,    That  «  the  Earl  of  EJfex  appeared   in 

much  Confufion,  when  he  was  brought  be- 

*  fore  the  Council ;  and  fell  under  great  De- 
;«  preffion  of  Spirit,  after  he  was  committed  to 

the  Tower.     He  had  been    before  troubled 
1    with  Fits  of  the  Spleen,  which  now  returned 

*  upon  him  with  greater  Violence.     He  fent  a 
;c  a  Meflage  by  a  Servant  to  his  Wife  ;  telling 

■  her,   That  what  he  was  charged  with,  was 
'  true-  and  he  was  firry  he  had  ruined  her, 
'  and  her  Children.    He  ordered  feveral  Things 
to   be  fent  to  him,    and  among  the  reft,  a 
"  J\en-knife>  with  which  he  ufed  to  pare  his 
his  Nails  ;  but  it  not  being  brought,  he  asked 
'  for  a  Razor,   and  faid,    that   would  do  as 
well.     That  Morning  the  King  and  Duke 
'  came  to  the  Tozver,  to  fee  a  new  Invention 
■'  concerning  the  Ordnance,  as  was  given  out  : 
'  And  as  they  were  going  into  their  Barge  to 
'  to  return  back,   News  was  brought  that  the 
'  Lord  EJfex  was  killed  :  For  his  Man  think- 
'  ing  he  flaid  longer  in  his  Clofet  than  Ordi- 
|  nary,    looked  through  the'Key-Hole,    and 
'  faw  him  lie  dead  ;   and  breaking  open  the 
'  Door,  they  found  his  Throat  was  cut.     At 
■'  that  Time,    every  Body  looked  upon  it  as 
"  done  by  himfelf,    and  the  Coroner's  Inqueft 
*'  found  it  to  be  Self-Murder:    His  own  Sur- 
"  geon  alfo  allured  me,  that  it  was  impoffibJe 
"  the  Wound  could  be  as  it  was,  if  it  had  been 
"  given  by  any  Hand  but  his  own." 

In  the  fame   Volu?ne   of  his  Pofthumous  Hi- 
ftory,  a  little  afterwards,  he  fays,  "  Sufpicions 
began  jiow  to  be  entertained,  that  the  Earl 
of  EJfex  was  murdered,  from  the  Report  of 
a  Boy  and  a  Girl,    that  heard  a  Cry  in  his 
Lodgings,  that  Morning  he  was  found  dead  ; 
and  that  they  faw  a  bloody  Razor  thrown  out 
of  the  Window,  and  a  Woman  came  out  of 
the  Lodgings,  and  took  it  up  :  But  as  foon 
as  the  Earl  of  Ej/ex's  Lady  heard  of  this  Re- 
port,  fhe  made  a   ftrict  Enquiry  about  it, 
and  fent  what  fhe  had  collected  to  him  (Dr! 
Burnet)    who,    when   he   had  per  ufed   all," 
thought  there   was  no  Colour  to  ground  any 
Profecution  upon:    Which  the  Lady  would 
have  encouraged,  with  all  pofllble  Zeal,  if /he 
had  found  any  Appearance   of  Truth  in  the 
Matter.      Befides,    (adds  the  Doctor)    The 
Lord  Eflex  had  a  Notion,    that  every  Man 
was  Mafter  of  his  own  Life  ;    and  feemed  to 
approve  what  his  Wife's  Great  Grandfather, 
the  Earl  of  Northumberland,  had  done,  who 
fliot  himfelf  in  the  Tower,  after  he  was  ar- 
**  raigned." 

To  this  Account  of  Dr.  Burnett,  I  fhafl  add 
a  Paragraph  of  Mr.  Echard's  Hiftory  of  En- 
gland ;  who  fays,  Since  the  Manner  of  the  Earl's 
Death  has  been  made  a  Queftion,  I  here  fub- 
join  an  Extract  of  two  Letters  fent  me,  in  the 
Months  of  September  and  Otlober,  1719,  from 
a  Perfon  of  full  Credit  and  Worth,  who  had 
the  trueft  Honour  and  Refpect  for  that  Noble 
Lord :  In  thefe  Letters  the  Writer  fays : 

**  I  was  then  one  of  the  Family  of  that  very 
"  worthy,  but  unhappy  Earl  of  EJfex,  who 
"  died  in  the  Tou-er,  by  his  own  Hands.  He 
"  was  really  an  excellent  Perfon,  but  happened, 
'•  by  Lies  and  falfe  Suggeftions,  to  be  exafpe- 

"  rated 
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rated  againft    the  King*   by  a  very  ill-de- 


figning  Man  (the  Earl  of  Shaftesbury.)  *■  There 
"  were  two  or  three  Pamphlets  publifhed,  efpe- 
*'  cially  one  large  one,  by  Speke  and  Braddon,  to 
",  prove  that  he  was  murdered  in  the  Tower  : 
*'  But  I  do  believe,  and  I  think  I  am  as  fure 
"  as  I  can  be  of  a  Thing  I  did  not  fee,  that 
*'  the  Earl  in  a  fudden  Tranfport  of  Paffion, 
"  was  the  Author  of  his  own  Death.  As  foon 
"  as  his  Lady,  the  Countefs,  heard  there  was  a 
"  Report  of  his  being  murdered,  (Tor  none  of 
**  the  Pamphlets  were  then  publifhed)  about 
"  four  Days  after  his  Death,  fhe  fent  me  with 
"  Letters  to  the  Earl  of  Clarendon,  who  mar- 
*'  ried  the  Earl  of  Efjex's  Sifter,  to  Sir  Henry 
"  Capel,  afterwards  Lord  Cape!,  the  Earl's 
"  only  Brother,  and  to  Doctor  Walter  Needham, 
*'  their  Phyfician,  and  Friend  •  and  defired, 
'^  and  impowered  us  Four  to  take  all  the  Care 
«'  we  could,  and  to  fpare  no  Charge  to  enquire 
*'  fully  into  that  Matter.  Accordingly  we  Four 
"  met  at  Ejfex-Houk  in  St.  James's  Square, 
««  and  fent  for  the  Coroner,  and  feveral  of  the 
«'  Jury :  And  I  my  fell'  went  to  the  Tower  to 
«'  fee  the  Room,  and  to  confider  how  what 
"  they  faid  correfponded :  And  I  muft  truly 
"  fay,  That  every  one  of  us  was  fully  fatisfied, 
*'  that  it  could  be  done  by  Nobody  but  hrmfelf : 
"  And  fo,  I  dare  fay,  was  the  Countefs  fatisfied  : 
"  And  fo  was  Doctor  Burnet,  though  he  was 
<c  the  Perfbn  that  gave  the  Countefs  the  firft  No- 
*«  tice  of  the  Report  of  his  being  murdered  •, 
"  which  gave  beginning  to  the  Enquiry.  We 
"  all  Four  loved  and  honoured  him  fo  en- 
"  tirely,  that  if  we  had  found  any  juft  Ground 
"  of  thinking  other  wife,  we  fhould  t  not  have 
"  concealed  it.     I  could  fay  Abundance  more, 
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"  if  I  had  Time  ;  and  if  you  fhould  be  at  Lon- 
"  don  in  November,  I  fhould  be  glad  to  fee 
"  you.  Be  fure  not  to  miftake  the  Time  of 
"  his  Death,  as  fome  have  done.  The  Earl 
"  was,  by  an  Order  of  Council,  feized  at  Cajhio- 
"  bury,  on  Monday,  July  the  9th,  in  the  Af- 
"  ternoon.  He  was  brought  to  White-hall  that 
"  Night,  and  lodged  in  the  Lord  Fever/barn's 
"  Lodgings.  On  Tuefday,  July  the  10th,  he 
"  was  fent  to  the  Tower.  On  Friday  Morning 
"  next,  July  the  13th,  he  died  about  Eight  a 
"  Clock,  juft  after  the  Lord  Ruffel  was  car- 
"  ried  out  to  be  tried.  I  aflure  you,  the  moft 
"  folemnly  that  can  be,  that  what  I  fay  is 
"true,  according  to  the  beft  of  my  Judg- 
"  ment. 

I  fhall  conclude  thefe  Remarks,  with  obferv-  Raping 
ing  the  Difingenuity  of  the  Authors  of  that  Vm.'ffT 
Hiftory,  which  goes  under  the  Name  of  Rapin,  ™£  Bur" 
who  were  well  acquainted  with  Mr.  Echard's  Hi- 
ftory, and  Bifhop  Burnet's  Pofthumous  Hiftory  •, 
and  yet  ftill  fuggeft,  that  the  Earl  was  mur- 
dered by  the  Direction  of  the  King  and  Duke  : 
They  do  not  think  fit  indeed  to  recite,  what 
thefe  Authors  fay  on  the  other  Side  ;  for  had 
they  given  us  the  Words  of  Bifhop  Burnet, 
whom  they  call  in  other  Parts  of  their  Hi- 
ftory, The  moft  illuftrious  Writer,  fubfcribing 
to  the  Truth  of  whatever  he  advances  -,  they 
durft  not  have  afferted  the  direct  contrary 
to  what  he  affirms  here.  Their  greateft 
Admirers  muft  have  retorted  upon  them. — With 
what  Face  can  you  reject  the  Authority  of  a 
Man,  whofe  Opinion  you  have  hitherto  looked 
upon  as  facred  •,  and  to  whofe  Labours  you  are 
indebted  for  the  beft  Part  of  your  Hiftory  of 
thofe  Times  ? 
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1685.  The    Trial  of  Sir  Samuel  Barnardiston,   Baro- 
L-^-J      net,  for  a  Mifdemeanor,    in  the  Court   of  Kings-Bench,  "* 

difton** 
Zrial. 


the  14th  of  February,  1683.     3^  ^ar-  ^- 


*fhe  Infor- 
mation. 


His  Let- 
ters made 
Evidence 
againjl 
him. 


AN  Information  was  preferred  againft  Sir 
Samuel  Barnardifton  the  Defendant,  by 
the  Attorney  General  Sir  Robert  Sawyer; 
which  recites,  That,  whereas  there  had  been  a 
horrid  Confpiracy,  againft  the  King  and  Go- 
vernment, of  which  feveral  Perfons  had  been 
convicted,  and  afterwards  executed  for  the  fame ; 
particularly  the  Lord  RuJJel  and  Colonel  Sidney  ; 
the  Defendant,  being  a  Perfon  of  a  turbulent 
and  unquiet  Spirit,  and  malicioufly  intending  to 
fcandalize  and  vilify  the  Evidence,  and  difturb 
the  Government,  caufed  feveral  Letters  to  be 
written,  in  the  firft  of  which  were  the  following 
Exprefiions. 

"•  The  Return  of  the  Duke  of  Monmouth  to 
"  Wloitehall,  and  his  being  received  into  Favour, 
"  has  made  a  ftrange  Alteration  at  Court :  Thofe 
"  who  before  fpoke  of  him  very  indecently, 
"  now  court,  cringe,  and  creep  to  him.  Flis 
"  Grace  complained  to  the  King,  of  the  fcan- 
"  dalous  Reprefentation  made  of  him  in  the 
if  Monday's  Gazette ;  upon  which  the  Gazet- 
"  teer  was  called  to  an  Account,  who  alledged 
*«  forhimfelf,  that  a  Perfon  of  great  Quality 
'*  fent  him  in  Writing,  the  Words  related  there- 
"  in,  commanding  him  to  put  them  into  the 


Gazette.  Yefterday  all  the  Prifoners  that  were 
in  the  Tower,  upon  the  late  fham  Plot,  were 
difcharged  upon  Bail.  Great  Applications 
are  made  to  his  Majefty  for  pardoning  Mr. 
Sidney,  which,  it  is  believed,  will  be  attain- 
ed, and  that  he  will  be  banifhed.  The  Lord 
Howard  appears  defpicable  in  the  Eyes  of  all 
Men  •,  he  is-  under  a  Guard  at  Whitehall ;  and, 
it  is  believed,  will  be  fent  to  the  Tower ;  for 
the  Duke  of  Monmouth  will  accufe  him,  con- 
cerning the  Teftimony  he  hath  given,  &c. 
ThePapifts  and  High  Tories  are  quite  down  in 
the  Mouth  ;  their  Pride  is  abated,  themfelves 
and  their  Plot  confounded  •,  but  their  Malice 
is  not  afTwaged.  It  is  generally  faid,  the  Earl 
of  EJfex  was  murdered  :  The  brave  Lord 
RuJJel  is  afrefh  lamented.  The  Plot  is  loft 
here,  except  you  in  the  Country  can  find  it 
out  among  the  AddrefTers  and  Abhorrers. 
In  another  Letter,  he  fays,  "  I  am  now  tho- 
roughly fatisfied,  that  what  was  printed  in 
Monday's  Gazette,  {relating  to  the  Duke  of 
Monmouth's  Confejfion)  is  utterly  falfe,  and 
you  will  fee  it  publickly  declared  fo  fhortly  : 
The  King  is  never  pleafed,  but  when  he  is 
with  him  ;    hath  commanded  all  the  Privy 
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Council  to  wait  on  him,  and  happy  is  he  that/ and  Scandal,  to  the  Government,  there  needed    k58j. 
hath  molt  of  his  Favour:  His  Pardon  was  I  no  Proof,  but  of  the  Fact  done  :  If  the  Fact  in-  *6Ga 

It  is'  1 


"  fealed  and  delivered  him  lift  Weinefddy 
•k  reported,  he  will  be  made  Captain  General, 
"  and  Lord  High  Admiral :  He  treats  all  his 
44  old  Friends,  that  daily  vifit  him,  with  great 
'«  Civilities :  They  are  all  fatisfied  of  his  Integri- 
"  ty  j  and,  if  God  /pares  his  Life,  I  doubt  not, 
44  but  he  will  be  an  Inftrument  of  much  Good  to  the 
44  King  and  Kingdom :  He  faid  publickly,  he 
«'  knew  my  Lord  Rnjfel  was  as  loyal  a  Subject 
44  as  any  in  England;  and  that  his  Majefty  be- 
44  lieved  the  lame  now.  It  would  make  one 
"  laugh  to  fee,  how  ftrangely  our  high  Tories 
•4  and  Clergy  are  mortified ;  their  Countenances 
•«  fpeak  it". 

In  a  third  Letter,  be  fays,  "  The  late  Change 
44  here  .is  fo  great  and  ftrange,  that  we  areJike 
4 «  Men  in  a  Dream,  can  hardly  believe  what 
44  we  fee,  and  fear  we  are  not  fit  for  fo  great  a 
«'  Mercy  as  the  prefent  Juncture  feemsto  pro- 
44  mife:  The  fham  Proteftant  Plot  is  quite  loft 
V  and  confounded  :  The  Earl  of  Macclesfield  is 
44  bringing  Actions  of  Scand.  Mag.  againft  all 
44  the  Grand  Jury  that  indicted  him;  and  the 
4  4  Gentlemen  of  Che/hire  and  Northamptonshire, 
44  who  were  indicted,  will  bringtheir  Actions". 

His  fourth  Letter /hews  all  his  Hopes  were  blaft- 
ed,  where  he  fays,  Contrary  to  all  Men's  Expec- 
44  tations,  a  Warrant  is  figned  at  laft,  for  be- 
44  heading  Colonel  Sidney,  on  Tower-Hill,  next 
44  Friday:  Great  Endeavours  have  been  ufed, 
44  to  obtain  his  Pardon  ;  but  the  contrary  Party 
44  have  carried  it,  which  much  dailies  our 
44  Hopes  i  but  God  ftill  governs". 

The  firft  of  thefe  Letters  was  dated  the  twen- 
ty-ninth of  November,  1683,  and  directed  to 
Sir  Philip  Skippon  at  Ipfwich :  The  fecond  Letter 
was  dated  the  firft  of  December,  83.  and  directed 
to  the  fame:  The  third  was  dated  ii\ofDece?nber, 
and  directed  to  Mr.  Edward  Gael,  Lin nen- Dra- 
per at  Ipfwich  ;  and  the  fourth  was  dated  the  4th 
of  December,  1683,  and  directed  to  Mr.  William 
Cavell  at  Brightwell,  near  Ipfwich. 

The  three  firft  were  proved  to  be  Sir  Samuel's, 
Hand,  or  written  by  his  Direction,  by  his  own 
Confeffion  before  the  Council,  and  the  Evi- 
dence of  OJland  his  Servant :  The  fourth,  Ofi 
Aztfidepofed,  was  tranferibed  from  a  Copy  Sir 
Samuel  gave  him ;  and,  it  appeared,  they  were 
all  fent  to  the  Poft-Houfe  by  the  Defendant's 
Direction. 

Mr.  Williams  being  of  Counfel  for  Sir  Samuel, 
faid  in  his  Defence,  That  though  it  was  proved, 
Sir  Samuel  did  fend  diefe  Letters  to  the  Poft- 
Houfe,  he  doubted,  whether  the  writing  a  Let- 
ter to  a  private  Friend,  and  putting  it  into  the 
Poft,  could  be  deemed  publifhing  a  Libel, 
within  the  Information :  Befides,  he  held  there 
were  feveral  Things  mentioned  in  the  Informa- 
tion, by  Way   of  Inducement,    that  were  not 


deed  were  indifferent  in   itl'elf,  then,  to  make  a  u"*>(i'">* 
Crime  of  it,  the  accidental    Circumftances   mult 
be  proved  •,  but  they  need  not,   where  they  im- 
ply lyttd&rjfi <their  own  Nature.     And  the  Chief  qie  Chier 
Juftice  proceeding  to   fum  up  the  Evidence,  Jiifltch 
laid,  '§Us\i?nuel  might  endeavour  tec  covet  his  ^«**i 
Practices,    and  gild  them   with  a  Pretence  of t0  i1,eJuiy 
Zeal  for  the  true  Proteftant  Religion,  and  call 
himfelf  one  of  the  fiber  Party,  or  the  godly  Par- 
ty ;  yet  his  Infide  was  rotten :  He  was   factious 
and  feditious  at  Bottom,    and  full   of  Malice  a- 
gainft  the  King  and  Government ;  againft  both 
Church  and  State,  and  every  one  that  hid  hot  a 
Shire  in  the  late  bloody  Confpiracy  againft  his 
Majefty:  That  in  his  Libels,    he  fainted  my 
Lord  Ru/fel  and   Colonel   Sidney,    two  of  the 
Traitors  that  had  been  legally   condemned  and 
executed;    and  infinuated,  that  the  King  was 
prevailed  on  by  a  fham  Plot,  to  deftroy  the  Go- 
vernment, and  every  one  of  the  fiber  Parly,  as 
they  called  thenlfelves :  Thefe  Letters  till  us,  in 
the  Language  of  that  Traitor  Walcbt,  That  God 
will  be  pre  to  raife  up  Inftrument  s,  by  which  was 
meant-   Iriftruments     of    Rebellion.,.;  Fiction,' 
andSedition,  which  they  impioufly  called  God's 
own  Work  i  '■  That  this  was  the  Language  6f  tnof£ 
Times,  when  they  deftroyed  the  beft'  of  Kings, 
and  fubverted  the  beft   of  Governments:    Nor 
did  they  Only  aim  at  the  Deftritctioh  of  theCr- 
vil  Government,  and  thofe  in  Authority  •,  but' 
of  all  thofe  who  had  been  fo   dutiful  to  addrefs 
his  Majefty,  and  congratulate  him  on  his   De- 
liverance from  the  late  Confpiracy ;  by  branding 
them   with  the  Names  of  Abhorrers,    Tories, 
Addrefiers,  Sham-Plotters,  and. all  the  ignomi- 
nious Names  they  could  think  on. 

That  the  Queftion  now  to  be  tried,  was, 
Whether  the  Defendant  was  guilty  of  writing 
thefe  malicious  factious  Letters  ?  Which  Sir 
Samuel's  Counfel  had  not  offered  to  defend  :  And* 
it  mult  be  admitted,  they  were  as  feditious  and 
factious  as  could  be  Written ;  and,  in  his  Opinion, 
bordered  on  High  Treafon :  He  had  not  faid 
thus  much,  but  it  was  a  Matter  of  great  Expec- 
tation and  Confequence  ;  and  he  mould  be  fdrry 
to  fee  -us  twice  in  one  Age  gulled  by  the  felf-fame 
Men,  and  the  felf-fame  Wray,  into  the  fam6 
Treafon  and  Rebellion  ;  and  all  thofe  other 
Mifchiefs  brought  upon  us  in  the  late  Times. 

Then  the  Jury,   without  going  out  of  Court,  The  De- 
gave  their  Verdict,  That  Sir  Samuel  Barnardif  fendant 
ton  was  Guilty  of  the  Mifdemeanor  charged  "»*«?«# 
in  the  Information  : 

For  which  he  was  fentenced   to  pay  a  Fine  of  Fined 
10,000  Pound,  and  to  give  Security  for  his  good  *°>000 1- 
Behaviour  for  Life. 

We  may  difcern  by  thefe  Letters  the  Credulity  Remarks 
of  the  Faction-,  how  ready  they  are   to   believe 
every  thing  to  be  true,  that  is  for  the  Advantage 


proved ;     as    that  the  Defendant,   being   of  a    of  their  Party,    upon   the  flendereft  Grounds 
turbulent  Spirit,  did  it  malicioufly  and  feditious- 
ly,  to  difturb  the  Peace. 

The  Chief  Juftice  demanded,  If  he  did  itpi- 
oufly,  with  a  good  Intent  ?  and  obferved,  that 
if  the  Fact  implied  Malice  and  Sedition,  the 
Law  fupplied  the  Proof.  In  Informations  for 
Offences  of  this  Nature, it  is  faid  he  did  it  falfe- 
ly,  malicioufly,  .and  feditioufly,  which  are  the 
formal  Words  •,  and,  if  the  Nature  of  the  Thing 
be  fuch,  as-neceffarily  imports  Malice,  Reproach, 

No.   16. 


and  with  what  Zeal  they  fpread  and  propagate 
every  Calumny,  that  may  traduce  the  Govern- 
ment, and  incite  Tumults  and  Infurrections, 
when  they  are  out  of  Play. 

The  Duke  of  Monmouth  we  find,  notwith- 
ftanding  their  fanguine  Hopes,  was  turned  out 
of  all  his  Places,  and  in  a  Manner  banifhed  ; 
and  the  reft  of  the  Facts  aflerted  in  thofe  Letters 
were  equally  falfe  ;  probably  forged  by  foffie  of 
the  Party. 
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The   Trial  between  the  East-India  Company  Plan-  i6s? 

tiffs,   and    Thomas    Sandys    Defendant,    in    the55^ 

Court  of  Kings-Bench,    in  the  35th  and  36th  Y< 

of  Car.  II.   1683,  and  1684.. 


ears 


1  H  I  S  is  a  Special  Action  on  the. Cafe,  I      By  Virtue  of  which  Letters  Patent,  they   al- 

wherein  the  Plantiffs  declare,    That  His    ledged,  They  had  been  and  were  a  Corporation  ;' 

Majefty  King  Charles  II.  by  his  Letters   Patent    and  have  had  eftablifhedand  managed,  and  did 


dated  the  third  of  April,  in  the  thirteenth  of  his 
Reign,  reciting,  Thatthe  Governor  and  Company 
of  Merchants,  trading  to  the  Eaft-Indies ^hzd  for 
a  long  Time  been  a  Corporation,    and  -enjoyed 
divers   Liberties   and  Privileges,    by  Virtue  of 
divers  Letters,  Patents,  and  Charters,    granted 
them  by    Queen    Elizabeth  and   King  James : 
And  that  the  King  being  informed   that  divers 
Disorders  and  Inconveniences  were   then,  lately 
committed,    to  the  great  Prejudice  of  the   faid 
Company,    and   Interruption   of  their   Trade  •, 
whereupon  they  had   humbly  befought   his  pre- 
fent  Majefty  King  Charles  II.  to  confirm   their 
faid  Charter,  with  fome  Alterations  and  Addi- 
tions, tending  to  the  Advancement  and  Benefit 
.  of  Trade  :  — —  The  King  had  given  and  grant- 
ed to  them,    That  they  mould  be   a  perpetual 
Corporation,  to  have  Succeffion,  Capacity,  ciJV. 
And  further  granted,  That  they,  and  every  one 
that  mould  be  of  the  faid  Company,    and  their, 
Sons,     at  their  feveral   Ages  of  twenty-one  •, 
their    Apprentices,     Factors,     and     Servants  ; 
might  freely  traffick,  and  ufe  the  Trade  of  Mer- 
chandize by  Sea,  by  fuch  Ways  and  ,  Paffages, 
then  found  out  and  difcovered,  as  they  mould 
think  fit,   to  and  from  the  Eaft-Indies  -,  and   to 
-r,i  from  the  Iflands,  Ports,   Havens,    Cities, 
Creeks,  Towns,  and  Places  of  Afia,  Africa,   or 
America,  or  any  of  them   beyond  the   Cape   of 
Good  Hope ;  as  by  the  faid  Company,  from  Time 
to  Time,  ihould  be  limited  and  agreed,  without 
Moleftation,  any  Statute,  Ufage,  Diverfity    of 
Religion  or   Faith,  or  any   other  Caufe  what- 
foever  notwithftanding  ;  fo  as  the  faid  Trade  be 
not  carried  on  to  any   Country,  Port,  or  Place, 
in  the  Poffefiion  of  fome  Chriftian  Prince  or 
State,  in  Amity  with  his  Majefty. 

That  the  faid  Company  mail  have  the  whole, 
entire,  and  only  Trade,  to  and  from  the  Eaft- 
Indies,  and  all  Ports  and  Places  aforefaid 


a- 


That  the  faid  Eaft-Indies,  Ports  and  Places 
forefaid,  mall  not  be  traded  to,  or  frequented, 
by  any  other  of  his  Majefty's  Subjects,  who  are 
prohibited  to  vifit  the  fame,  by  Way  of  Mer- 
chandize, unlefs  licenfed  fo  to  do,  by  the  faid 
Company,  on  Pain  of  Forfeiture  of  their  Ships 
and  Goods,  the  one  half  of  fuch  Forfeitures  to 
the  King,  and  the  other  to  the  Company  :  The 
Offenders  to  be  impriloned  during  the  King's 
Pleafure,  and  ptherwife  punifhed  for  their  Con- 
tempt •,  and  not  to  be  let  at  Liberty,  till  they 
have  reflectively  entered  into  Bonds  to  the  faid 
Company,  of  iooo  Pound  each,  not  to  trade  to 

the  Eaft-Indies  for  the  future. That  the 

faid  Company  might  grant  Licences  to  any  other 
Perfons  to  trade  thither  :.  And  that  the  King 
would  not,  during  the  Continuance  of  the  faid 
Letters  Patent,  give  Licences  to  any  Perfons  to 
trade  thither. 


ftill  manage,  a  great  Trade  of  Merchandize  to 
the  faid  Eaft-Indies,  with  the  Inhabitants  there  ;' 
who  at  the. Time  of  the  making  the  faid  Letters 
Patent,  or  fince,  were  not  Chriftians, "or  Subjects 
to  any  jChriftian  Prince  or  State  •,  but  are,  and 
were  Infidels  and  Enemies  to  the  Chriftian  Faith  : 
And  that-  they  had  fpent  and  laid  out  many  and 
great  Sums  on  this  Occafion. 
-  And  they  further  fay,  That  the  Trade  afore- 
faid cannot  be  managed  or  carried  on,  but  by 
■  fuch  a  Corporation  •,  and  that  they  ought  to 
ihave  arid  enjoy  the  fole  Trade  thither,,  according 
jto  the  faid  Letters  Patent. 

But  that  the  faid  'Thomas  Sandys,  being  a  Sub- 
ject of  the  King's,  and  no  Member  of  the  faid 
Company,  or  Son,  Apprentice,  Factor,  Ser- 
vant, or  Affignee  of  any  of  the  faid  Company, 
fufficiently  knowing  the  Premifles,  and  defign- 
ing  to  prejudice  the  Company,  contrary  to  the 
faid  Letters  Patent;  and  after  making  the 
fame,and  after  the  faid  Company-had  fettled  their 
Trade,  viz.  the  19th  of  January,  in  the  34th 
Year  of  the  King,  did  trade  to  the  Eaft-Indies, 
within  the  Ports  and  Places  above  fpecified, 
particularly  to  Aicheon,  Mechlopotan,  and  Por- 
ta Nova.,  with  a  certain  Ship  called  the  Expec- 
tation, without  the  Licence,  and  againft  the 
Will  of  the  faid  Company  ;  to  the  Prejudice, 
Impoverishment,  and  manifeft  Grievance  of  the 
fame,  and  againft  the  Form  and  Effect  of  the 
faid  Letters  Patent,  to  the  Plaintiffs'  Damage 
1000/. 

The  Defendant  hereupon  prayed  Oyer  of  the  The  De- 
faid  Letters  Patent,  Which  being  fet  forth   inJ^^"rt'i 
tym  Verba,  he  pleaded theStatute  of  18  Ediv.  III. 
cap.  3.  which  enacted,  That  the  Sea  be  open  to 
alPjnanner  of  Merchants,  to.pafs  'with  their  Mer- 
chandife  where  they  pleafed. 

To  this  Plea  the  Plaintiffs  demurred,  and  the 
Defendant    joined    in    Demurrer :    Mr.   Holt,  Demme> 
in  his  Argument  for  the  Company,  reduced  the 
whole  Difpute  to  thefe  two  grand  QGeftions: 
1.  Whether  this  Grant  of  the  King  to  the  Com-  ^fr.Holt. 


a 


pany,  to  have  the  fole  Trade  to  the  Eaft-Indies,  Argmx* 
exclufive  of  all  the  reft  of  his  Subjects,  was  a-^'** 
good  Grant?  2.  Adfnitting  it  to  be  a  good 
Grant,  whether  it  did  veft  fuch  an  Intereft,  Li- 
berty, and  Franchife  in  the  faid  Company,  that 
an  Action  might  be  brought  and  maintained  by 
them  againil  any  Perfon  trading  to  the  Eaft-In- 
dies, who  was  not  qualified  fo  to  do  by  the  faid 
Charter  ? 

And  he  held  the  Company's  Charter  to  bz 
good,  1.  From  the  Confideration  of  the  Perfons 
to  be  traded  withall  j  that  they. were  Infidels,  and 
not  Chriftians  :  2.  From  the  Confideration  of 
Foreign  Trade  itfelf  ;  which  might  by  Law  be 
reftrained  by  the  King's  Royal  Power  :  And, 
3.  He  confidered  the  Circumftances  ancl  Parti- 
culars of  this  Grant  made  to  the  Company; 

1.  As 
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16S5.   ,      1.  As  to  the  firft  he  held,  That  by  Law  no  Sub-  i- Defendant   ever  had  any   fuch  Liberty  before;     1683 
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That  in  the 
was  fitting  ;  and  at  that  very  Time  there  was  a 
Charter  granted  to  this  Company,  of  having  the 
fole  Trade,!  exclufive  of  all  others  ;  and  there 
had  been  another  Charter  of  the  like  Tenor 
granted  before,  in  the  27th  of  Eliz.  That  in  the 
Parliament  of  the  43d  of  Eliz.  they  fell  vi- 
goroufly  upon  Monopolies,  and  brought  in  a  long 
Catalogue  of  them  :  But  in  all  thefe  Debates 
there  was  not  one  Word  mentioned  of  the  Eaft- 
India  Company's  Charter-  or  indeed,  of  the 
Charters. granted  to  any  other  Companies  j  as 
appeared  by  -Town/bend's  Collection  of  the-  Pro- 
ceedings of  that  Parliament,  244;  245.  where 
might  be  feen  the  whole  Catalogue  of  Mono- 
polies, and  all  the  Debates  upon.  them. 

That  between  the  43d  of  Elizabeth  and  the 
21-ftof  King  James,  the  Legality' of  Monopo- 
lies was  warmly  debated  in  Parliament  •,  and,  at 
length,  a  Statute  was  made,  in  the  21ft  of  King 
James,  which  ffeemed  to,  fettle  and  .'bound  the 
Prerogative  of. the  Crown,  and  the  Right  of 
the  Subject ;  and  this;  Statute  condemns  all  Mo- 
nopolies, and-.CommilTions,  for  the  fole  buying, 
&c.  or  ufing  any  Thing  within  the  King's  Do* 
minions  :  But  the  Parliament  were  fo  far  from 
condemning  the  Charter  of  this  or  any  other 
Company,  that  there,  was  an  exprefs  Provifo, 
That  it  fhould  not  extend  toany  Company, 
for  the  ordering  or  managing  of  Trade  :  That 
it  appeared  alio,  by  the  Preamble  of  the  Sta- 
tute 3  Jac.  cap.  6.  That  the  King  had  grant- 
ed a  Charter  to  divers  Merchants  to  be  a  Com- 
pany, and  to  have  tjje  fole  Trade  to  Spain  and 
Portugal,  exclufive  of  all  others/-,  and  the  Sta- 
tute recites  the  Mifchief  of  giving  a'  Liberty 
to  all  the  King's  Subjects  to  trade  thither :  So 
far  were  they  from  condemning  that  Charter 
as  unlawful ;  they  feem  to  acknowledge,  that 
nothing  lefs  than  an  Act  of  Parliament  Could 
give  the  Subject  Liberty  to  trade  contrary  to 
that  Charter ;  For  their  Words  are,  Notwith- 
standing the  Charter  had  given  I  the  fole  Right  of 
Trade  to  the  Company,  yet  it  Jhould  be  lawful  for 
all  People  to  trade  thither. 

Mr.  Holt  obferved  farther,  That  Practice  and 
Ufage  was  a  great  Evidence  of  the  Law  ;  and 
it  appeared,  that  many  Charters  had  been 
granted  to  Perfons,  to  trade  eXclufively  of  all 
others :  Abraham  Gilbert,  26  Eliz.  had  the  fole 
Trade  to  China,  granted  to  him  and  his  Affo- 
ciates,  exclufive  of  all  others:  There  was  a  Pa- 
tent to  Sir  Walter  Ralegh  27  Eliz.  to  difcover 
new  Countries,  inhabited  by  Heathens  and  Infi- 
dels :  In  the  23d  of  Eliz.  There  was  a  Patent  to 
divers  Turky-  Merchants,  to  have  the  fole  Trade  to 
7«r£y,  exclufive  of  others  :  Another  Patent,of  the 
like  Tenor,  in  the  34th  of  her  Reign  :  And  in 
the  27th,  there  were  Letters  Patent  granted 
to  certain  Noblemen,  to  trade  to  Barbary  ;  and 
other  Patents  there  were,  for  the  fole  Trade  to 
Guinea.  And  the  Parliament  had  been  fo  far 
of  late  from  looking  on  the  Eaft- India  Trade  as 
a  Monopoly,  that  in  the  14th  of  this  King, 
they  had  declared  it  to  be  for  the  Good  of  the 
Kingdom. 

2,  As  to  the  fecond  Point,  fuppofing  this  to 
be  a  good  Grant,    If  any  Perfon  did  trade   to 

the 


55Car.II.  je(cj.  0f  England  could  trade  with  Infidels,  without    or,    that  he  was    in  Poffeffion  of  this  Trade  ;  5 
^^^  the  King's  Licence  -,  or  at  laaft  the  King  might   and  confequently.this  Charter  did  nor  reft  rain  him!  <- 
prohibit  it ;  for  the  Law  had  adjudged,  them  to.be  |    .  That  in   the   4.3d  of  Elizabeth  a  Parliament 
perpetual  Enemies  -,  for  which  he  quoted  the  Lord 
Coke's  Words,  7  Rep.  ij.  6.  And  no  Man  could' 
trade  with  an  Enemy  without  the  King's  Per- 
minion  :   Befides,  it  was  lawful  for  the  King  to 
ufe  his  Royal  Authority,  to  prevent  his  Subjects 
being  perverted  from  the  true  Religion  ;  which 
he  could  not  do,  unlefs   he  could  prohibit  their 
reforting  to  Infidel  Countries.     And  it  was  plain 
alfo   from     the    Writ    Ne  exeat  Regnum,    that 
the  King  might  prohibit  any  Perfon  from  going 
beyond  Sea :  That  the  Subjects  of  England  had 
not  fuch  a  Right  to  a  foreign  Trade,  that  it  could; 
jiot  be  controuled,  becaufe  the  Liberty  and  Right 
to  foreign  Trade  depended  on;  Agreements  and 
Contracts  with  foreign  Princes,  which  depended  ■ 
on  the  Accidents  of  Peaceand  War  j  and  the  King' 
Lid  the  fole  Power  of  making  Peace  and  War  : 
Befides,  the  Rights. of  Trading   were  founded 
on  the  Treaties  made  between  Princes,  and  the 
Articles  of  Commerce  wholly  in  their  Power.; 
and  no  Subject   could  have  Right  to  trade  to 
any  Country,  but  upon  fuch  Terms  as  the  King 
was  pleafed  to  fettle  with  other  Princes  by  Trea- 
ties of  Commerce.   ,  He  held  further,  that  if   a 
Trade  became  a  Nufance,  and  was  rather  hurt- 
ful'than  advantageous,    the  King,  by  Virtue  of 
his  Prerogative,  was  to  defend  the  Nation,  and 
protect  his  Subjects  againft  thofe  Evils. 

Then  he  proceeded  to  anfiver  that  Objection 
in  the,  Defendant's  Plea,  That  by  the  Statute  of 
18  Ed-jo.  III.  c.  3.  The  Sea  Jhall  be  open  to  all 
Merchant*  to  trade  -where  they  pleafe. 

That  this  could  not  be  taken  fo  largely  as  the 
Defendant  would  have  it  -for  then  it  would  give 
a  Liberty  of  trading  with  the  King's  Enemies  : 
Bu.t  the  true  Meaning'  of  that  Statute  was  only 
this  -,  That  the  Sea  fhould  be  open,  without 
paying  any  extraordinary  Duties  or  Cuftoms  for 
their  Wool  :  Agreeable  to  thatGaufein  Magna. 
Charta,  c.  30.  that  all  Merchants  fhould  be  allow- 
ed to  trade,  without  unlawful  Exactions  :  And 
further,  that  this  Statute  could  not  affect  the 
Eaft- India  Trade;  becaufe  there  was ,  then  no 
Trade  in  being,  either  with  the  Indians,  or  any 
other  Infidel  Nation. 

That  the  Kings  of  England  had,  fince  that 
Statute,  restrained  foreign  Trade  by  their  Procla- 
mations :  And  when,  the  Commons  petitioned 
they  might  have  Liberty  to  trade,  notwith- 
ftanding  any  Proclamation,  Roll's  Abr.  214. 
they  were  not  of  Opinion,  that  the  faid  Statute 
did  extend  to  give  Merchants  Liberty  to  trade 
any  where  at  their  Pleafure  -,  if  they  had,  they 
would  have  infilled  on  that  Statute,  and  urged 
it  to  the  King  -,,  and  defired  that  Law  might  be 
obferved  :  But  there  they  did  tacitly  acknow- 
ledge that  the  King  had  fuch  a  Power. 

Another  Objection,  he  obferved,  was  made  a- 
gainft  this  Patent,  that  it  created  a  Monopoly  : 
But  this,  he  alledged,  was  not  a  Monopoly  ;  for 
that  was  a  Grant  or  Commifhon  from  the  King 
to  any  Perfons,  Bodies  politick,  or  corporate, 
for  the  fole  buying,  felling,  making,  working, 
or  ufing  any  Thing,  whereby  other  Perfons  were 
reftrained  of  their  Freedom  or  Liberty  that  they 
had  before,  or  hindered  in  their  lawful  Trade  : 
Now  here  it  could  not  be  made  out,  that  the 
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1683-  the  Damage  of  the  Company,  it  was  a  good 
35Car,II,Ground  for  an  Action  :  For  whenever  the  King 
l-/~v"v~'  grants  a  Franchife  to  one,  and  another  Perfon 

violates  the  Franchife,  the  King's  Patentee  may. 

have  an  Action  of  the  Cafe  againft  the  Perfon; 

that  docs  violate  the  Franchife  :    And,  as  the 

Company  had  a   Right,  they  had  a   Remedy 

againft  any  that  invaded  it. 
AVGeorge      Sir  George  Treby,  who  argued  on    the  other 
Treby'*    Side  for  the  Defendant,  laid  down  this  for  his 
^£«w«tf  Foundation,  That   this  Patent,    as   to    reftrain 


l^. 


quired   Copies   fince  the  Patent,  could  not  be     l6%l-  ^ 
reftrained  from  printing  them.  3s9irI 

Then  he  cited  Magna  Charta,  28  Edw.  III. 
and  feveral  other  Statutes,  which  declared,  That 
all  Merchants  fhould  be  at  Liberty  to  trade  by 
Sea  :  And  he  obferved,  that  the  Statute  of  26  h\ 
VIII.  cap.  10.  gave  the  King  Power  during 
his  Life,  to  reftrain  the  Trade  to  feveral  foreign 
Countries  •,  and  repeated  the  Lord  Coke's  Ob- 
fervation,  that  this  King,  who  ftood  fo  much 
upon  his  Prerogative,  would   never  have    ac- 


feniant.6"  inZ  t^oe  Trade,  an&  excluding  all  other  Subjects,    cepted  this  Power   from  the  Parliament,  if  he 


fendant. 

had  the  -Nature  of  a  Monopoly  ;  and  therefore  was' 

void  in  that  Particular. 

For  the  Statute  againft  Monopolies,  21  Jac. 
cap.  3.  declares,  That  all  Grants,  any  way 
tending  to  the  erecting,  ftrengthening,  further^, 
ing,  or  countenancing  the  fole  buying,  felling, 
making,  working,  or  ufing  any  Thing,  where- 
by any  Perfon  is  reftrained  of  any  Freedom,  or 
Liberty,  he  had  before,  or  hindered  in  his  law- 
ful Trade,  are  contrary  to  theLawsofthe  Realm, 
and   utterly  void. 

If  therefore  this  Trade  to  the  Eaft- Indies  be 
a  lawful  Trade,  then  the  Patent  for  reftrain- 
ing  it,  muft  be  a  Monopoly.  The  Nature  of 
a  Monopoly  confifts  in  retraining  a  common 
Right :  It  appropriates  to  one,  or  a  few,  what 
others  had  the  lawful  Ufe  of  before. 

Generally  fpeaking,  Merchandife  was  always 
reckoned  a  lawful  Trade.  Every  Man  might 
ufe  the  Sea,  and  trade  with  other  Nations,  as 
freely  as  he  might  ufe  the  Air  :  And  this  Trade 
to  the  Eajl-Indies  was  lawfully  ufed  before  there 
was  a  Company,  or  elfe  there  never  had  been  a 
Company. 

He  innfted  chiefly  on  thpfe  two  Cafes  in  Coke 
11  Rep.  The  Cafe  of  the  Taylor  of  Ipfwich, 
and  Darcy  und  Allen's  Cafe,  called  the  Cafe  of 
Monopolies.  It  was  themain  Ground  of  both 
thofe  Cafes,  that,  at  Common  Law,  no  Man 
could  be  prohibited  to  exercife  his  Trade  •,  for 
that  was  an  Avoidance  of  Idlenefs :  It  helped 
to  provide  Suftenance  for  a  Man  and  his  Fami- 
ly: It  was  of  Service  to  the  King  i  and  the 
Confequences  of  reftraining  Trade  were  per- 
nicious -,  as  the  railing  the  Prices  of  Commo- 
dities, impoverifhing  of  Men,  and  the  bringing 
in  bad  Goods  :  And  it  was  held  in  the  Taylor's 
Cafe,  That  no  Trade,  or  Merchandife,  could 
be  hindered  by  Patent :  And  a  Charter  to  hin- 
der a  Trade  at  Sea,  (as  that  a  hundred  Men 
fhould  have  the  fole  Trade,  and  the  likej  was 
Yoid. 

It  was  truly  faid  by  my  Lord  Coke,  Co.  Mag. 

Cha.  47  &  67.  That  all  Monopolies  concerning 

Trade  and  TrafHck,  were  againft  the  Common 

-  *  Law,  and  divers  Statutes. 

A  Patent        15  Jac.  A   Patent  was  granted,  for  the  fole 

frktkefok   printing  of  Law-Books  :  The  Validity  of  which 

printing  of  was  qUeftioned,    in   1668,    in  Chancery,    in  a 

iMvil  Caufe  between  the  Patentees  and  the  Bookfel- 
lers,  who  had  acquired  Copies  of  Law-Books ; 
and  it  was  referred  to  all  the  Judges,  before 
whom  many  fpecious  Reafons  were  given  to 
maintain  it  •,  as,  that  the  Invention  of  Printing 
was  new  ;  that  the  printing  Law  concerned 
the  State  ;  and  that  they  were  printed  in  a  par- 
ticular Language  and  Character  :  But  it  was 
the  Opinion  of  all  the  Judges,  certified  to  the 
Lord  Keeper,  That  thofe  Perfons  who  had  ac- 


had  it  before:  That  the  35  Eliz.  cap.  7.  en- 
acts, That  the  Queen  might  by  Proclamation 
prohibit  the  Exportation  of  Corn,  which  fhe 
could  not  have  done  without  fuch  an  Act :  And 
in  anfwer  to  Mr.  Holt's  Affertion,  That  no  Sub- 
ject can  trade  with  Infidels  without  the  King's 
Licence,  he  faid,  there  was  no  Law  or  Statute 
that  prohibited  it :  That  the  Cafe  of  Michel- 
bom,  in  2  Brcwnlow  2.96.  was  but  a  very  (len- 
der Authority  to  build  upon.  Had  this  been 
Law,  Men  would  have  been  profecuted  for 
trading  to  Turkey,  and  Barhary,  and  feveral  other 
Infidel  Countries  in  Afia  and  Africa  •,  but  there 
never  were  any  Rich  Profecutions :  That  it  was 
only  faid  by  the  by  in  Michelbom's  Cafe,  That 
no  Subjecl  might  trade  with  Infidels  ;  and  was 
never  iblemnly  adjudged ;  nor  was  it  any  where 
to  be  found  in  the  Lord  Coke's  own  Books :  And 
if  the  Lord  Coke  had  feen  a^  Licence  to  trade 
with  Infidels,  no  Man  befides'Jiad  ever  feen 
one:  And  perhaps  he  was  miftaken  ;  perhaps 
it  was  not  authentiek  •,  and  perhaps  a  fufRcient 
Anfwer  to  it  might  have  been  found  in  the  In- 
ftrument  itfelf,  if  it  had  appeared  :  However, 
this  was  but  one  Precedent  ;  and  if  the  Law  re- 
quired fuch  Licences,  there  would  have  been 
more  found  among  our  Records. 

And  as  to  the  Danger  of  corrupting  our  Re- 
ligion, or  Manners,  by  opening  a  Trade  with 
Infidels  ;  this  would  be  as  much  endangered  by 
the  Company's  Servants  reforting  to  India,  as 
by  thofe  of  any  other  private  Trader's  Servants, 
or  Agents. 

As  to  that  Opinion  of  the  Lord  Coke's,  cited 
by  Mr.  Holt,  That  Infidels  were  our  perpetual 
Enemies,  it  was  not  eafy  to  underftand  what 
my  Lord  Coke  meant  by  thefe  "Words.  He 
thought  he  muft  mean  a  fpirimal  Difcord,  in 
refpect  to  'Religion,  and  not  a  temporal  one 
between  Nations  •,  for  then  we  could  not  be 
in  Peace,  or  have  any  Treaty  or  Intercourfe 
with  Indians,  or  other  Infidel  Nations,  but 
muft  be  in  a  conftant  and  never-ceafing  State  of 
War  ;  efpecially,  if  this  was  founded  on  a  Di- 
vine Precept,  as  the  Lord  Coke  infinuates  > 
I  for  whatever  Prerogative  the  King  might  have, 
he  could  not  have  a  Prerogative  to  difpenfe 
with  the  Canon  of  Scripture  :  And  by  the  like 
iReafon  we  ought  not  to  trade  with  Infidels, 
there  ought  to  be  no  Foreign  Trade  at  all ; 
for  there  was  no  Nation  where  the  Religion, 
did  not  differ  from  that  eftablifhed  in  England, 
in  one  Inftance  or  other :  That  as  to  the  Paf- 
fage  in  Grotius,  cited '  by  Mr.  Holt,  it  was  on- 
ly a  Caution  ;  for  his  whole  Drift  was,  to  de- 
monftrate,  that  Commerce  and  Leagues  with 
Infidels  were  lawful  ;  and  he  had  written  a 
whole  Book,  entitled,  Mare  Libermn,  to  mani- 
feft  the  Right  and  Lawfulnefs  of  Trade  to  the 
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16S3.     Eajl-Indies,    obferving,    that    God  in    Nature 
56C3r.II.  appointed  all    People   to  refort  to  and    trade 
^""^"^  with  others,     inafmuch   as    he  had  given    fe- 
veral    Commodities     to    fome    which    others 
s    wanted  :  And  Sir   George  obferved,   that  this 
Notion,  of  having  no  Commerce  with  Infidels, 
was  abiiird,    monkifh,  phantaftical,  and   fana- 
tical. 

The  King,  indeed,  had  a  Right  of  making 
Peace  and  War  :  But  it  could  not  be  fuppofed 
that  his  Majefty,  in  his  Treaties  with  the  In- 
dian Princes,  fhould  ftipulate,  that  one  Part  of 
his  Subjects  mould  trade  thither,  and  the  reft 
fhould  not :  Or,  that  the  King  could  be  at  A- 
mity  with  them,  as  to  one  Part  of  his  Subjects, 
namely,  the  Company,  and  be  at  Enmity  with 
them,  as  to  the  other  Part  of  his  Subjects. 

That  the  Statute  of  12  Hen.Vll.  cap.  6.  did 
not  only  recite,  That  the  Merchant-Adventur- 
ers had  Commerce  with  Spain  and  Portugal, 
and  Other  Places  in  Amity  with  the  King  ;  but 
added,  That  of  Right  they  ought  to  have  it  : 
Which  fhewed,  that  it  was  not  by  the  King's 
Grant,  or  Licence  :  And,  in  like  manner,  the 
Defendant  of  Right  ought  to  trade  with  the 
Indians,  there  being  no  War  between  the  King 
and  them. 

He  admitted,  the.  King  might  reftrain  par- 
ticular Perfons  from  going  out  of  the  Kingdom, 
by  the  Writ  of  Ne  exeat  Regrium  :  But  that 
Writ  was  intended  originally,  to  reftrain  the 
Clergy  only.  Of  late,  indeed,  it  had  been  ex- 
tended to  confine  a  Perfon  to  abide  the  Juitice 
o'f  a  Court  here:  But  it  was  always  to  reftrain 
fome  particular  Man  from  fomething  unlawful, 
and  againft  the  Duty  of  a  Subject  5  and  never 
to  reftrain  one  from  doing  a  lawful  Act,  as 
Trade  was. 

As  to  the  Charters  faid  to  be  granted  by  Queen 
Elizabeth,  theie  were  but  Temporary,  and 
grounded  upon  fome  new  Difcovery  of  a  Trade, 
or  Paifage  •,  and  this  was  the  only-  good  Foun- 
dation on  which  fuch  a  Charter  could  be  grant- 
ed. When  a  new  Invention,  or  Difcovery,  has 
been  made,  or  was  making  by  any  Perfon,  by 
his  Skill,  Charge,  or,  perhaps,  with  the  Peril 
of  his  Life,  the  King,  in  that  Cafe,  may  re- 
munerate him  with  fuch  a  Grant  •,  but  this  muff, 
be  only  for  a  reaionable  Number  of- Years  by 
the  Common  Law  ;  and  the  Statute  a r  Jac.  con- 
cerning' Monopolies,  had  limited  that  reafon- 
able  Time  to  fourteen  Years. "  The  firft  Grant 
made  in  England  to  Perfons  of  the  fole  Trade 
to  the  Eaft- Indies,  was  upon  a  'Suggeftion  of 
their  being  the  hrft  Traders  thither'  ;  and  that 
was  but  for  fifteen  Years,  which  was  long  fince 
expired. 

He  cited  the  Statute  of  18  Eliz,  for  eftablifh- 
ing  the  RuJJi a  Company,  which  'recites  their 
Charter  made  by  the  Crown  ;  and '  that,  not- 
withstanding that  Charter,  others  traded  thi- 
ther ;  and  then  enacts,  that  no  other  Perfons 
fhould  trade  to  Ruffia  :  Which  fhewed  the  Judg- 
ment of  the  Parliament,  that  without  fdeh  an 
Act,  the  Reftraint  was  not  good. 

The  -Canary  Company  had  a  like. Charter  •, 
but  in  Trefpafs  brought,  for  feizing  the  Ship 
of  one  that  traded  to  the  Canaries  without  Li- 
cence, the  Defendant  juftified  by  Virtue  of  that 
Charter  •,  and  Judgment  was  given  for  the  Plain- 
tiff againft  the  Charter,  by  the  uniform  Opi- 
•   No.  16. 


nion  of  the  whole  Court.     Mich.  20  Car.  II.    1684. 
Rot.  403.  Bunco  Regis,  Horn  and  Ivy.  36Car.II. 

As  to  the  fecond  Point,  he  held,'  That  the  ^^^ 
Charter  could  not  give  the  Plaintiffs  a  Right  to 
an  Action  _  againft  the  Defendant ;  he  could  on- 
ly be  fubject  to  a  Penalty  at  the  Suit  of  the 
King.  In  every  Action  on  the  Cafe,  there 
muft  be  Damnum  &  Injuria;  there  muft  be 
fome  Wrong  done  the  Plaintiff:  And  it  was  no 
Wrong  done  the  Plaintiffs  here,  that  the  De- 
fendant had  broke  a  Law  which  was  difpenfed 
wichj  as  to  them. 

If  the  Defendant's  trading  without  the  King's 
Leave,  was  an  Offence  againft  the  King,  it 
waspunifhableby  the  King  ftillj  and  that  Way 
of  Punifhment  muft  be  followed,  if  there  was 
to  be  any.  The  Charter  on  which  thePlain- 
tiffs  founded  their  Action,  appointed  the  Pe- 
nalty to  be  Forfeiture  of  the  Ship  and 
Cargo  ;  but  no  Action  of  the  Cafe  was  given : 
And,  if  this  Trade  had  been  prohibited  by 
Act  of  Parliament,  under  Forfeiture  of  Ship 
and  Goods,  that  muft  have  been  purfued  : 
There  could  never  have  been  an  Action  on  the 
Cafe  brought  :  In  all  Cafes  of  Statutes,  By-Laws, 
and  Charters,  the  Method  of  Punifhment  pre- 
fer! bed  muft  be  obferved. 

Mr.  Solicitor  Finch,  in  his  Argument  for  Mr.  Solkh 
the  Company,  maintained,  That  the  Cro^n- had  tofsArgtt- 
Power  at  Common  Law  to  grant  fuch  a  Char- OTW' ^ 
cer.  i.Becaufe  no  Subject  at  Common  Law  Z,0"*" 
had  a  "Right  to  trade  with  Infidels,  or  go  to  Infi-  y' 
del  Countries,  without  the  King's  Licence: 
And  2.  Becaufe  no  Trade  could  be  eftablifhed 
without  precedent  Treaties  •,  and  no  fuch  Trea- 
ties could  be  made  by  Subjects,  without  Li- 
cence from  the  King  to  make  them :  For 
fir-ft,  there  was  no  Trade  but  what  depended 
on  the  good  Will'  'and  Pleafure  of  the  Foreign 
Prince,  with  whom  it  was  propofed  to  trade, 
whether  he  would  admit  of  it,  or  hot  •,  and  2. 
this  might --be  reftrained  by  a  total  Prohibition 
of  Commerce  with,  fuch  Prince,  or  Nation,  by 
the  King-,  and  3.  The  King  might  reftrain  any 
Man  from  going  out  of  the  Kingdom  by  a 
Ne  exeat  Regnmn,  without  fhewing  any  Caufe. 
4.  IFany  Foreign^Prince,  on  concluding  a  Trea- 
ty with  the  King,  fhould  reftrain  the  Trade  to 
a- certain  Number  of  Perfons,  or  infifton'any 
particular  Qualifications-' in  ;the  Management  of 
of  it;  he  did  not  fee  how  any  Man- could  pretend 
to  a  R  ight  to  act  contrary  to  that,  in  Breach  of  fuch 
a  League  or  Treaty  made  with  the  King  by 
fuch  Foreign  Prince  :  And  as  to  the  Statute  of 
21  Jac.  cap.  3.  it  was  made  upon  a  particu- 
lar Occafion,  and  had  not  altered  the  Common 
Law  in  theie  Particulars  •,  and,  if  fo,  the  King 
had  ftill  the  Prerogative  of  laying  fome  Re- 
ftraints  upon  Trade,  and  of  feeing  it  conduct- 
ed to  the  Advantage  of  the  Nation. 

Mr.  Pollexfen  afterwards  argued  in  Behalf  of  Mr.  Pol- 
Mr.  Sandys,  the  Defendant,  wherein  he  admit-  lexfen** 
ted,  that  the  King  might  reftrain   his  Subjects  tg™%l_ 
on  particular  Occafions,  from  going  out  of  the j^^  " 
Kingdom  :    And  that   he  might   alfo  prohibit 
Commerce  with  any  People  in  Time  of  War 
or  Peftilence  ;  but  faid,   it  did  not  follow  from 
thence,  that  he  might  reftrain  all  his  Subjects, 
and  at  all   Times,  from   trading,  except  fome 
particular  Men,  or  Companies.     And   having 
infifted  on  the  like  Authorities  that  Sir  George 
6  K  Treby 
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1684.  Treby  had  done,  he  pbferved,  That  ingrofling 
lS/^vj  °^  any  Goods  or  Merchandize,  was  penal  by 
^r'v*V"^  the  Laws  of  this  Nation  ;  and  whoever  had  the 
fole  Trade  of  buying  and  felling  the  Commo- 
dities of  any  particular  Country,  ingroffed  thofe 
Commodities  ;  and  the  Merchandizes  that  were 
to  be  vended,  in  fuch  Countries,  were  at  his 
Will  and  Pleafure,  whereby  he  made  what 
Prices  he  pleafed,  ordering  and  difpofing  of 
them,  both  as  to  the  Value,  and  every  Thing  elfe, 
as  his  own  :  And  all  monopolizing  of  Trade, 
in  this  Manner,  was  ingrofllng,  by  the  Aflift- 
ance  of  Letters  P  atent,  which  created  fuch  Mono- 
polies. The  granting  this  Company  the  fole  Trade 
Co  the  Eaft- Indies,  inverted  them  in  all  the  Mer- 
chandize of  thofe  Countries  :  And,  if  ingrofling 
by  the  Common  Law  was  unlawful,  all  Letters 
Patent,  to  authorife  Men  to  ingrofs,  were  void. 
And  as  it  had  been  admitted  on  the  other  Side, 
that,  if  this  was  a  Monopoly,  it  was  unlawful,  he 
would  take  upon  him  to  fhew,  that  it  agreed  ex- 
actly with  my  Lord  Coke's  Defcription  of  a  Mo- 
nopoly :  And  firft,  he  obferved,  that  by  their 
Patent  the  fole  Trade  was  granted  them  ;  that 
is,  the  fole  buying  and  felling  *,  and  accordingly 
they  actually  had  the  fole  buying  and  felling  of  all 
£«/?-JWz'tf  Commodities,  if  their  Charter  was  good. 
2.They  were  within  that  other  Part  of  the  Defcrip- 
tion, that  other  Perfons  were  hindered  and  re- 
strained from  a  Freedom,  or  Liberty  they  had 
before,  in  their  lawful  Trade  ;  for  they  were 
authorifed,  by  this  Patent,  to  feize  the  Ships  and 
Goods  of  thofe  that  traded  thither.  3.  All  the 
Evils  and  Mifchiefs  that  attended  Monopolies, 
were  the  Confequences  of  this  Patent:  i.The 
Prices  of  Goods  were  raifed  and  enhanfed.  2.  It 
was  calculated  for  the  private  Gain  of  a  few,  to 
the  Prejudice  of  the  reft  of  the  King's  Subjects. 
A  Grant  of  the  fole  Trade  to  one  Set  of  People, 
to  this  or  that  Part  of  the  World,  was  destruc- 
tive to  other  Merchants,  and  People  :  All  Ship- 
ping, and  Mailers  that  go  fuch  Voyages,  muft 
alfo  fubmit  to  their  Prices,  and  fuch  Terms 
as  thefe  Monopolizers  pleafed  to  impofe ;  as 
muft  all  Mariners,  Artificers,  Factors,  and  o- 
thers,  that  depend  upon  fuch  Foreign  Trades, 
which  might  be  of  very  ill  Confequence  to  the 
Kingdom.  Great  Oppreflions  might  be,  and 
actually  were,  exercifed  by  fuch  Companies,  on 
thofe  who  were  within  their  Service  or  Power: 
And,  if  the  Evils  and  Mifchiefs  which  the 
Common  Law  forbad,  and  endeavoured  to 
prevent,  by  adjudging  all  Monopolies,  Ingrof- 
fings,  and  fole  Trade,  unlawful,  were  great, 
the  Evils  and  Mifchiefs,  attending  this  Patent, 
were  greater  than  any  other  Monopoly  •,  becaufe 
theirTradewas  the  greateft  that  zverEnglandknew . 
It  was  held,  That  every  Grant  of  the  King 
had  a  Condition  annexed  to  it,  namely,  that 
it  fhould  not  be  to  the  Charge  or  Prejudice  of 
the  King's  Subjects;  for  if  it  were,  it  was  a 
void  Grant  •,  and  therefore  the  King  is  fuppofed 
to  be  deceived  in  fuch  Grants. 

It  had,  indeed,  been  faid  by  the  Defendants, 
That  this  was  not  a  Patent  granted  for  the  Ad- 
vantage of  a  few,  or  for  raifing  the  Prices,  or 
monopolizing  Commodities ;  but  for  good  Go- 
vernment and  Order,  and  the  Prefervation  of 
this  Trade,  which  otherwife  would  be  deftroy- 
ed :  And  there  were  the  like  Grants  heretofore, 
to  Turkey,    Barbary,,  and  other  Places :  But  it 


was  obfervable,  what  our  Law-Books  faid  con-      1684. 
cerning  fuch  Grants  and  Monopolies  •,  partial-  3*Car.  ir> 
larly  2  Inft.  540.  That  new  Corporations,  trad-  ^^■'^V 
ing  to  Foreign    Parts,    or  at  Home,    though 
under  the  fair  Pretence  of  Order  and  Govern- 
ment, yet,  in  Conclufion,  tended  to  the  Hin- 
drance of  Trade  and  Traffick  •,  and  in  the  End 
produced  Monopolies  :    And  he  infilled,  that 
there  never  was   one  judicial  Opinion  againft 
Perfons  trading  feparately   within   the  Limits 
granted  to  any  trading  Company,  though  there 
muft  have  been  a  Multitude   of  Inftances  of 
private  Perfons  trading  within  fuch  Limits. 

He  did  admit,  that  the  Grants  to  the  Tur- 
key, Barbary,  and  Rujjla  Companies,  were  like 
this,  of  fole  Trade  ;  but  yet  they  had  never 
attempted  to  reftrain  others  in  the  Manner  the 
Eaft- India  Company  had  done  :  Thefe  Com- 
panies never  infilled  on  a  fole  Trade,  though 
they  had  fuch  Words  in  their  refpective  Pa- 
tents •,  but  had  ufed  their  Trade  in  a  more  com- 
mendable and  legal  way  ;  and  thereupon  ob- 
ferved the  Difference  between  the  Way  of  trad- 
ing of  thofe  Companies,  and  the  Trade  of  the 
Eaft-India  Company. 

That  the  Companies  of  Turkey,  Barbary,  Ruf- 
fia,  and  Hamburgh,  nor  any  other,  till  of  late 
Years,  ever  traded  with  a  Joint  Stock  >  but  the 
Members  of  the  faid  Companies,  every  Man  ufed 
his  own  Trade ;  bought  and  fold  his  own  Com- 
modity ;  ufed  and  employed  his  own  Factors 
and  Servants  ;  and  the  Company  took  Care  to 
fend  out  a  Conful,  or  fome  other  Agent,  to 
preferve  the  Trade  ;  and  by  fmall  Impofts  up- 
on the  Commodities  traded  for,  provided  for 
fuch  Officers ;  which  Impofts,  and  AfTeffments, 
were  made  by  By-Laws  among  themfelves: 
They  only  ordered  what  Ships  fhould  go  ;  but 
left  it  to  every  particular  Member  of  the 
Company,  to  fend  what  Goods  he  would  upon 
his  own  Account  ;  to  appoint  who  he  would  for 
his  Factor  ;  and  to  bring  over  what  Comma-* 
dities  he  pleafed:  They  did  not  trade  upon 
a  Joint  Stock,  or  the  Stock  of  the  Body  poli- 
tick. If  you  dealt  with  any  of  them,  you 
knew  the  particular  Perfon  you  dealt  with ;  and 
no  Man  was  refufed  to  be  of  the  Company, 
who  would  pay  a  fmall  Sum  for  his  Freedom  : 
And  whoever  was  of  the  Company,  had  a  Vote 
in  ordering  the  Affairs  of  the  Company  :  But 
on  the  other  Hand,  the  Eajl- India  Company 
ingroffed  the  whole  Trade  :  They  had  a  Joint 
Stock  •,  and  every  Man,  whether  a  Merchant 
or  not,  who  could  buy  a  Share  in  their  Stock, 
was  of  their  Company  :  The  Committee  ma- 
naged ;  and  the  reft  were  forced  to  fubmit  to 
their  Pleafure  in  the  Diftribution  :  Thofe  few 
that  had  the  greateft  Shares,,  had  the  Difpofal 
of  the  whole  Stock :  No  Member  traded, 
bought,  or  fold,  or  had  any  Thing  he  could 
call  his  own,  but  fuch  a  Share  in  the  Stock  : 
They  did  not  fuffer  the  Members  to  trade 
with  their  own  Money,  at  their  own  Difcre- 
tion,  or  to  employ  whom  they  pleafed  ;  and  no 
Man  could  have  a  Vote  amongft  them,  that 
had  not  500  l.  Stock  :  Nor  no  Man  could 
have  fuch  a  Share,  unlefs  he  gave  14/.  or  15/. 
two  and  a  half  per  tent,  or  fome  great  Sum  for 
it :  So  that  by  their  Constitution  they  could  have 
no  more  Perfons  in  their  Company  than  they 
had  500  /.  Shares ;  and  thefe  Shares  being  in- 
groffed 
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1684.  groffed  into  a  few  Hands,  they  had  All,  and 
-<sCar- '^called  themfelves  the  Company  :  So  that  a  Man 
*~'"v"s-'  that  would  not  be  deceived  by  Words,  but  dif- 
tinguifh  Things  different  from  one  another, 
muft  diftinguifh  between  one  Company  and  a- 
nother  •,  which  of  them  were  Ingroffers  and 
Monopolizers,  and  which  not. 

The  Turky  Company,  and  thofe  like  it, 
might  be  truly  faid  to  be  Managers,  Regulators, 
and  Improvers  of  Trade  :  They  had  no  Joint 
Stock  to  trade  upon  :  They  did  not  ingrofs : 
They  admitted  every  Man  to  be  free  of  the 
Company  that  would  ;  to  trade  with  his  own 
Money,  on  his  own  Credit ;  to  buy  and  fell  his 
own,  and  to  employ  whom  he  pleafed:  And 
none  of  them,  under  Pretence  of  Government,or 
the  Prefervation  of  Trade,  made  unreafonable 

Advantages. While  this  invifible  Eaft- 

India  Merchant,  the  Body  politick,  covered 
and  countenanced  fome  few  Men  amongft  them, 
to  ingrofs,  buy,  and  fell,  at  their  own  Rates  ; 
and  exclude  all  others,  to  the  great  and  exceffive 
Advantage  of  a  few. 

In  the  'Turky  Company,  where  they  traded  as 
diftinct  Members,  every  Man  knew  his 
Creditor  and  his  Debtor,  becaufethey  dealt  in 
their  natural  Capacities :  But  this  Company  trad- 
ing in  the  Capacity  of  a  Body  Politick,  no  Man 
that  dealt  with  them  knew  his  Creditor  or  Deb- 
tor •,  and  it  was  a  great  Mifchief,  when  Perfons 
knew  not  how  to  fue  or  deal  with  them  :  Take 
them  apart  indeed,  they  were  as  juft  and  good  a 
People  to  deal  with  as  could  be  ;  but  take  them 
together  as  a  Body,  what  was  fo  hard  to  deal 
with  as  a  Corporation  ?  They  had  feen  Inftan- 
ces  of  thefe  Things  in  this  very  Company  : 
Within  a  few  Days  they  had  fuch  an  exorbitant 
Power,  that  no  Man  could  contend  with  them  •, 
and  in  a  few  Days  they  became  fo  invifible,  as 
well  as  low,  that  no  Dun  could  find  them  : 
Bodies  politick,  in  Judgment  of  Law,  had  nei- 
ther Soul  or  Confcience  j  and  they  generally 
dealt  with  the  reft  of  Mankind,  as  if  the  feveral 
Members  in  their  natural  Capacities  had  neither 
Souls  or  Confciences. 

Then  Mr.  Pollexfen  proceeded  to  confider  that 
Objection,  That  this  was  an  Infidel  Country  ; 
and  the  Subject  had  no  Right  to  trade  with  In- 
fidels, without  the  King's  Licence.  To  prove 
which,  they  had  cited  Micbclborn's  Cafe,  in  2 
Erownl.  296  •,  wherein  Mr.  Brownlow,  the  Pro- 
thonotary,  recites,  what  my  Lord  Coke  faid  in 
that  Cafe,  "  That  no  Subject  might  trade  to  Infidel 
"  Countries,  without  the  King' s  Licence  ;  and  his 
<*  Reafon  was,  beeaufe  he  might relinquifh  the 
"  Catholick  Faith,  and  adhere  to  Infidelifm : 
"  And  that  he  had  feen  a  Licenfe  in  the  Time 
"  of  Edward  III ;  wherein  the  King  recited  the 
«'  Confidence  that  he  had  in  his  Subject,  that 
"  he  would  not  decline  his  Religion,  and  li- 
"  cenfed  him  ;  and  that  this  did  arife  upon 
"  the  Recital  of  a  Licence,  made  to  trade  to  the 
"  Eaft-Indies". 

That  they  had  alfo  cited  Calvin's  Cafe,  in  Co. 
7  Rep.  Fol.  17  •,  wherein  it  is  faid,  "  That  Infi- 
"  dels  were  in  haw,  perpetui  inimici :  Between 
"  them  and  Chriftians,  there  was  perpetual  Hof- 
"  tility;  there  could  be  no  Peace:  Andiai/.VIII. 
"  Fol.  4.  •,  where  it  was  holden,  That  a  Pagan 
"  could  not  have  or  maintain  any  Action  at  all, 
"  or  have  any  thing  within  the  Realm ;  and  to 


"  prove  this  cited  the  Regifler,  282,  &f  12  H.     1684. 
"  VIII.  Fol.  4."  36dr.II. 

He  anfwered,  Suppofing  the  Law  to  be  ac-  ,-rVN-'} 
cording  to  thefe  Books,  and  as  the  other  Side 
would  have  it  ;  the  Confequence  would  be, 
that  the  PlantifFs  could  not  maintain  their  Ac- 
tion ;  but  the  Charter  granted  to  them  would 
be  void  :  For  if  the  Books  cited  were  of  any 
Authority,  the  Reafons  given  in  them  muft  be 
of  Authority  ;  and  Brownlow  faid,  the  King 
had  the  Care  and  Prefervation  of  Religion*,  by 
the  Law  vefted,  and  repofed  in  him  •,  that  the 
Subject  mould  not  trade  with  Infidels,  that  they 
mould  not  renounce  their  Faith :  And  the  King 
would  give  Licence  only  to  fuch  Men  to  traffick, 
as  he  had  that  Confidence  in,  that  they  would 
never  waver  from  the  Religion  they  profefled. 

But  fuppofing  this  to  be  true,  the  Patent  muft 
be  naught ;  for  then  it  would  only  have  been 
grantable  to  Perfons  in  whom  he  had  fuch  Con- 
fidence :  But  here  the  Power  of  trading  with  In- 
fidels, is  granted  to  Perfons  indefinitely  j  for 
the  Members  of  this  Company  were  perpetually 
changing  •,  fome  fold  their  Stocks,  fome  died, 
and  others  came  in  as  Executors :  Many  new 
Members  there  were  every  Year  •,  nor  was  it  fo 
much  as  examined  or  enquired  into,  whether 
they  were  fixed  in  their  Religion  or  not  ?  And 
what  Confidence  then  could  there  be  in  this  Body 
politick,  which  the  Law  looked  upon  as  having 
neither  Soul  nor  Confcience  ?  What  Confidence 
could  be  repofed  in  fuch  a  Perfon,  as  to  Reli- 
gion ? 

2.  It  was  not  only  the  Members  of  the  Com- 
pany, that  at  the  Time  of  the  Incorporation 
were  incorporated,  and  their  Succeffors,  that  were 
thus  priviledged  ;  but  their  Sons,  Apprentices, 
Factors,  and  Servants,  had  Licence  to  trade 
there,  by  this  Patent :  And  what  Security  could 
there  be,  that  fuch  might  not,  by  converfing 
with  Infidels,  change  or  prejudice  their  Religion? 
Such  a  Patent  could  not  be  granted  to  a  Body 
politick,  and  their  Succeffors,  which  might 
have  Continuance  for  ever ;  and  to  their  Sons, 
Factors,  Apprentices,  and  Servants,  Perfons 
yet  unborn,  and  not  in  rerum  natura,  when 
thefe  Patents  were  made.  And  admitting  the 
King  could  give  Licence  to  the  Eaft-India 
Company  to  trade  with  Infidels,  he  could  not 
give  them  a  Power  to  grant  Licences  to  others, 
as  this  Patent  did,  to  their  Sons,  Servants, 
and  all  that  they  fhould  nominate  at  their  Dif- 
cretions. 

Could  the  King  thus  grant  from  himfelf  his 
Kingly  Care/ and  the  Truft  in  him  repofed,  for 
the  Care  of  Religion,  to  them,  to  manage  as 
they  would ;  and  ftipulate  that  he  would  not  ufe 
it  himfelf  without  their  Confent  ?  This  muft  cer- 
tainly make  it  a  void  Grant. 

And  confidering  the  Authorities,  on  which 
this  Point  was  founded  ;  he  obferved,  That  this 
Book  of  Brownlow's  was  printed  during  the  U- 
furpation,  and  was  not  licenfed  by  any  Judge: 
And  he  had,  he  faid,  got  an  Abftract  of  the 
Roll  of  the  Cafe  there  reported  ;  and  it  was  this, 
Mich.j  Jac.B.  C.  Rot,  3107.  Michelborn  a- 
gainft  Bathurft  :  In  a  Prohibition,  fetting  forth, 
That  the  King  had  granted  to  the  Plantiff  his 
Commiffion,  to  go  with  the  Ship  Tyger  to  the 
Indies,  To  Jpoil  and  fupprefs  the  Infidels,  and  to 
take  from  them  what  he  could ;  and  the   Plantiff 

in 
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in  the  Prohibition  having  this  Commifiion  from 


;<5Car.  II.  the  King,  did  enter  into  Articles  with  the  De- 
fendant, to  give  him  a  Share  of  what  he  fhould 
get  in  the  Adventure  •,  and  thereupon  there  was 
a  Suit  in  the  Admiralty  by  the  Defendant  againft 
the  Plantiff;  and  he  moved   for  a  Prohibition, 
fuggeiting,  That  the  Articles  were  made  upon 
the  Land,  and  not  upon  the  High   Sea,  and  fo 
the  Court  had  no  Jurisdiction.     Upon  the  De- 
bate of  this  Cafe,  it  did  appear,  there  were   a 
kind  of  Letters  of  Mart,  a  Commifiion  from  the 
King,  in  a  warlike  Manner  to  fpoil  the  Infidels, 
and  get  what  he  could  from  them  :  But  how  this 
would  effect  the  Bufmefs  of  Trade,  he  did  not 
know.    As  to  what  was  in  Brownlow,    it   was 
only  an  occafional   Saying  of  the   Lord  Coke's, 
upon  the  Motion  for  a  Prohibition,  and  did  not 
relate  to  the  Matter  brought  in  Judgment. 
.    As  to  that  Cafe  in  Calvin  of  the  Pofi-nati ; 
where  it  is  faid,  That  an  Infidel  is  perpetuus  inimi- 
cus,  can  maintain  no  Action,  or  have  any  Pro- 
perty in  any  thing  •,  and  that  there  is,  or  ought 
to  be,  perpetual    Hoftilities  between  Chriftians 
and  them  ;  no  Peace  could  be  made  with  them : 
Thefetop  were  but  occafional  Sayings,  and  made 
nothing  to  the  Matter  in  Queftion,  about  the  Poft- 
nati :  There  was  nothing  there  in  Judgment  that 
gave  Occafion  for  them :  It  did  appear  indeed, 
That  in  a  Writ  of  Protection,    granted  to  the 
Prior  and  Brethren  of  the  Hofpital  of  St.  John 
of  Jerufalem,    that  that  Hofpital  was  founded 
for  the   Defence  of  Holy  Church,    againft  the 
Enemies  of  Chrlft  and  Chriftians ;  but  it  could 
not  be  concluded  from   thence,     that  Infidels 
fhould  not  have  any  Property  in  Trade,    and  be 
perpetual  Enemies,  with  whom  no  Peace  could  be 
had:  And  as  to  the  Cafe  cited  12  H.  VIII.  4. This 
was  an  Action  of  Trefpafs,  for  beating  a  Man's 
Servant,    and  taking  away   his  Dog,  called  a 
Blood-Hound ;  and  in  arguing  this  Cafe,  it  was 
faid  occafionally,  That  if  a  Lord  beat  his  Vil- 
lain,   or  an  Hufband  his   Wife,  or  if  a  Man 
beat  a  Pagan,  an  Outlaw,  or  a  Traitor  '7  thefe 
Perfons  refpectively    could    have  no  Action, 
becaufe  they  were  difabled  to  fue  :  But  this  was 
no  more  than  Difcourfe,  fudden  Thoughts   and 
Opinions,  and  Sayings  of  CounfeU  no  folemn 
Debates  or  Judgment  in  the  Cafe. 

It  was  true,  the  Chriftian  Religion  and  Pa- 
ganifm  were  contrary  to  each  other :  But,  becaufe 
thefe  Religions  could  not  be  reconciled,  did  it 
therefore  follow  we  fhould  have  no  Commerce 
with  them  ?  This  was  a  moft  irreligious  Doc- 
trine ;  and  deftroyedall  Means  of  convincing  or 
converting  them. 

One  would  think,  If  the  General  Practice  of 
Trade  and  Commerce,  and  legal  Proceedings 
in  all  Ages,  had  been  confidered ;  my  Lord 
Coke  could  not  be  in  Earneft,  in  what  he  faid  in 
Calvin's  Cafe  about  Infidels ;  for  we  had  had 
Commerce  with  the  Turks,  Perfians,  and  Moors  ■ 
of  Barbary,  as  well  as  with  thofe  of  Spain  ar$ 
Portugal,  who  were  Infidels,  till  the  Year 
1474 :  And  we  had  made  Leagues  with  feveral 
Infidel  Princes,  fent  Ambaffadors  and  Minifters 
to  them,  and  received  Ambaffadors  from  them, 
even  in  that  religious  Reign  of  Queen  Eliza- 
beth, and  fome  hundred  of  Years  before. 

But  had  they   been  perpetual  Enemies,    we 
might  have  juftified   killing   them  ;    and  the 


&  away  all  they  had,  as  was   adjudged  ij 


taking 

Edw.  IV.  Fo.  13,  &  14.  and  2  H.  VII. 

It  had  been  objected,  That  the  Jews  we're 
actually  dealt  with  in  this  Manner :  As  they  were 
Infidels  and  perpetual  Enemies,  our  Kings  tax- 
ed them,  and  took  away  their  Eftates  at  Plea- 
fure  :  To  which  he  anfwered,  Our  Kings  ufed 
them  but  as  Spunges,  fuffering  them  to  gripe 
what  they  could  from  others,  that  they  mio-ht 
fqueeze  it  from  them,  into  their  own  Treafuries : 
And  it  did  not  follow  from  thencev  that  they 
were  to  be  ufed  as  alien  Enemies,  and  could 
have  no  Property:  They  were  indeed  under  a 
Curie,  a  vagrant  People,  without  Head, 
Prince,  Governor,  or  Country  ;  and  there- was  no 
Difficulty  in  taxing  or  taking  from  them  at  Plea- 
fure,  being  hated  of  the  People  wherever  thev 
lived  :  But  had  they  been  as  alien  Enemies  a- 
mongft  us,  they  could  neither  have  made  Bar- 
gains or  Contracts,  or  been  capable  of  Property ; 
but  the  Subject  as  well  as  the  Prince  might  'at 
Pleafure  fall  upon  them,  and  take  what  they 
had  to  their  own  Ufe,  as  from  an  Enemy. 

But  by  what  had  been  admitted,  That  they 
were  great  Ufurers,  and  had  great  Eftates ;  it 
was  evident,  they  were  treated  as  alien  Amies, 
(Pnends) :  How  could  they  elk  have  been  Ufu- 
rers, and  got  Eftates,  if  they  could  make  no 
Contracts?  How  could  they  have  preferved  their 
Perfons  and  Eftates  againft  the  King's  Subjects, 
unlefs  they  had  had  the  King's  Protection,  and  been 
treated  as  alien  Friends  ?  How  could  fuch  Mul- 
titudes have  remained  amongft  us,  as  it  appears 
there  were  here  in  the  Reign  of  Edward  I.  when 
the  Statute  de  Judaifmo  was  made,  That  no  Jew 
fhould  take  Ufury  upon  Lands,  Rents,  or  other 
Things  y  upon  the  making  whereof,  my  Lord 
Coke,  in  his  Comment  on  that  Statute,  fays, 
That  15,000  Jews  and  upwards,  thereupon 
went  out  of  the  Realm:  And  of  late  Years, 
and  at  prefent,  how  many  of  them  were  there 
that  lived  amongft  us,  drove  great  Trades,  and 
hadconfiderable  Eftates  ? 

And  ihould  it  now  be  adjudged,  that  any 
Man  at  Pleafure  might  take  away  their  Eftates, 
and  they  could  have  no  Remedy  or  Action  for 
their  Debts  owing  them  ;  but  inftead  thereof, 
might  be  beaten  or  imprifoned,  as  Enemies  to 
the  King-,  we  fhould  probably  foon  fee,  what 
the  Succefs  of  fuch  a  Judgment  would  be. 

It  is  none  of  the  moft  inconfiderable  Doc- 
trines our  Religion  teaches  us,  That  we  fhould 
fpeakand  act  plainly  and  uprightly  one  with  a- 
nother ;  But  Religion  is  too  often  made  a  Cloak 
for  other  Purpofes  ;  he  hoped  it  would  not  be  fo 
in  this  Cafe.  He  obferved  further,  That  the 
Statutes  that  had  been  cited,  Magna  Charta,  9 
Edw.  IIL  25  Edw.  III.  2  &  1 1  Rich.  II.  >ali 
enacted  the  Freedom  of  Trade  in  general  Words, 
excepting  only  fuch  as  were  at  War  with  the 
King:  In  none  of  them  was  there  any  Excep- 
tion of  Trade  with  Infidels,  and  the  Praaice 
had  been  accordingly  :  We  had  traded  with  all 
Infidel  Countries,  with  which  we  were  acquaint- 
ed;  and  treated  the  People  of  thofe  Nations  as 
alien  Amies,  (Friends)  when  we  were  not  in  an 
actual  War  with  them.  And  thofe  Sayings  on 
which  the,  contrary  Opinion  is  founded,  were 
! probably  taken  out  of  fome  zealous  Catholick 
Authors*  in  iuperftitious  Times ;  not  being  at 

all 
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16S4.    all  confonant  to  the  Rules  of  Law,  or  true  Reli- 
56Car.  II.  gion> 

K*/m*r<J  The  Statute  of  Monopolies  was  general ;  and 
he  hoped  it  would  not  be  avoided,  upon  any 
imaginary  Difference  in  Law,  between  Infidel 
and  Chriftian  Countries,  to  monopolize  the 
Trade  of  the  greater  Part  of  the  World  thereby  ; 
viz.  That  of  Turky,  Perfia,  Barbary,  and  the 
Baft  and  Weft-Indies. 

If  Licences  to  trade  to  thefe  Places  were  ne- 
ceffary,  it  would  be  worth  Confideration,  Whether 
that  would  not  introduce  the  impofing  of  Rates 
without  a  Parliament  ?  For  fuppofing  it  true, 
That  there  had  been  Licence  to  go  to  trade 
in  Infidel  Countries  •,  fo  there  had  been  Licences 
to  go  beyond  Sea,  and  to  carry  on  other  Trades 
befides  this  :  But  it  did  not  follow  from  thence, 
That  it  was  unlawful  to  trade  without  Licences-, 
much. lefs  did  it  follow,  that  fuch  a  Patent  as  this 
to  anyone,  or  to  a  few  Men,  to  have  the  fole 
Trade  to  any  Place  and  the  Power  of  licenfing 
others,  could  be  warranted  by  it. 

The  King,  no  Doubt,  might  reftrain  the 
Paffage  of  Merchants  and  Merchandize,  in 
fome  Cafes,  and  lay  an  Embargo  on  Ships  ;  but; 
this  muil  be  done  upon  fpecial  Reafons. 

As,  Firff,  In  Cafe  of  War.  2.  He  might 
reftrain  the  Exportation  of  fuch  Merchandizes, 
as  were  necefTary  for  the  Defence  of  the  King- 
dom, g.  In  cafe  of  a  Plague,  he  might  prohi- 
bit Commerce  with  any  infecled  Country  ;  but 
then  thefe  Prohibitions  were  general  to  all  his 
Subjects  alike,  and  the.  particular  Reafons  and 
Grounds  of  them  apparent :  But  if  under  any 
Pretence,  any  fole  Trade  to  fome  one  Perfon, 
Body  politick,  or  natural,  be  granted,  excluding 
all  others  •,  fuch  a  Grant  was  in  Deceit  of  the 
King,  and  to  the  Prejudice  of  his  Subjects ;  and 
therefore  void.  , 

As  to  the  fecond  Point,  They  could  not  have 
an  Action  on  the  Cafe,  provided  their  Patent 
had  been  good:  If  they  would  take  Advantage 
of  the  Grant,  they  muft  take  it  as  the  Grant  gives 
it;  and  proceed  for  the  Forfeiture  of  Ship  and 
Goods:  As  for  an  Action  of  the  Cafe,  their 
Charter  did  not  give  it  -,  and,  if  an  Act  of  Par- 
liament had  been  penned  in  this  Manner,  fuch 
an  A&ion  could  not  have  lain. 

And  upon  the  whole  concluded:  1.  That 
what  the  Company  claimed  by  their  Patent, 
(viz.)  To  have  the  fole  Trade  to  the  Eaft>- Indies, 
in  their  politick  Capacity,  excluding  all  others, 
was  a  Monopoly  and  Ingrafting,  againft  the 
common  Law  and  the  antient  Statutes,  and  the 
Statute  of  Monopolies,  2 1  Jac.  |  and  there- 
fore they  had  no  Right  to  what  they  claimed. 

2.  That  what  the  Defendant  had  done?  he 
had  done  lawfully,  and  therefore  wasnottobe 
punifhed  :  And 

3.  Though  the  Company  had  a  lawful  Claim 
to  this  Trade  by  their  Patent,  and  the  Defen- 
dant had  done  what  he  ought  not,  yet  they 
could  not  maintain  this  Action  \  and  therefore 
prayed  Judgment  for  the  Defendant. 

*fhe  Chief      The  Chief  J uft  ice  Jeffries,  upon  hearing  the 

Juftkes    Arguments  thus  far,    obferved,  That  it  was  a 

obferva-    Cafe  of  great  Importance,    and  had  been   very 

well  argued  on  both  Sides :  But  he  did  not  think 

there  was  any  material  Difference,  between   this 

and  the  Charters  granted  to  the  Turky  Compa- 


ny, and  others:  But: there   was  another  Thing,    i<534- 
which,  he  thought,    deftrved  great  Confidera-  ^Car.if 
tion,  it  being  a  Queftion  wherein  Trade  was  <-^"x-' 
mightily  concerned  :  We  had  a  potent  Neigh- 
bour, that  had    both  Experience  ind   Induftry, 
and  was  our  Rival  in  this  Trade  :  He  wilhed, 
We  had  as  much  Induftry,  and  were  as  diligent 
as  they  :_  They  had  found  by  long  Experience, 
that  a  Joint-Stock  was  the  only  Way  to  carry  oh 
their  Trade  ;  {he  meant  Holland).  And  it  was  ve- 
ry well  known,  if  it  had  not  been  for  a  Joint- 
Stock,  the  Trade  had  never  been  fo   beneficial 
as  it  was  ;  it  was  owing  to  this,  that  their  Trade 
was  become  fo  great  and   definable :  And  now, 
that  by  the  Joint-Stock,  and  Induftry,  and  Ex- 
pence  of  the  Company,  the  Thing  was  become 
facile  and  valuable  ;    that   particular    Perfons 
fhould  come  and   fweep   away   the    Advantage 
of  it,    ought -to   be  confidered.        Mr.  Sandys 
and  his  Partners  were  zealous  now  to  reap  the 
Fruits   of  the  Company's  Labours :  But  would 
he  be  contented  to  pay  his  Proportion  of  all  the 
Charge  thefe  People  had   been  at,    to  advance 
the  Trade  to  the  Condition  it  was  in  ? 

There  was  another  Confideration  of  great 
Moment  :  Peace  and  War  was  no  Doubt  in  the 
Power  of  that  Prince  and  People  with  whom 
this  Trade  was  carried  on:  And  fuppofe  an  In- 
jury fhould  be  committed  by  any.  particular 
Perfons  in  the  Infidels  Country,  and  the  Ship 
fuch  Perfons  belonged  to,  ■fhould  get  away  with- 
out making  any  Reparation  for  it ;  Would  not 
the  Company's  Stock  and  Factors,  as  they  were 
of  the  fame  Nation,:  be  in  Danger  of  fuffering 
by  it  ?  And  might  not  fuch  Outrages  occafion  a 
War,  and  exclude  all  the  Subjects  of  this  Na- 
tion, from  that  Trade  ?  As  the  Company  there- 
fore were  liable  to  make  Satisfaction  for  fuch  In- 
juries, itfeemed  fit  they  fhould  have  the  Ma- 
nagement of  the  Trade. 

This  Caufe  having  been  argued  feVeral  Terms*  fmftmesf 
Judgment  was  given  for  the  Plaintiff,  in  which  ~for  the 
all  the  Judges  of  theKings  Bsnch  were  unanimous,  P!aintiff- 
and  gave  their  Reafons  fair  it.  Mr.  Juftice  Hoi-  ^hejudg- 
loway  obferved,  That  a  Foreign  Trade,  withfe-  "  Reafons- 
veral.  Chriftian  Nations,  had  been  opened  by 
A#  of  Parliament  ;  but  held,  that  at  Common 
Law,  this  was  an  inherent  Prerogative  in  the 
Crown;  and  none  could  trade  with  Foreigners 
without  the:  King's  Licence:  Thai  Micbel'borne's 
Cafe,  cited  by  thofc  that  argued  for  the  Com- 
pany, had  not  been  anfwered  :  That  thisTTrade 
could  not  be  carried  oh  but  by  a  Company,  which 
none  could  erect  but  the  King:  And-  that  the 
Parliament  were  fo.  far  from  looking' Oh' it  as  a 
Monopoly,  that  it  was  declared  to  be  advanta-i 
geous  to  the  Publick,  by  the  Statute  of  14  Car. 
II.  cap.  24.  which  was  made  that  the  Company 
might  not  bedifcouraged1  in  carrying  on  their1 
Trade  :  That  the  29  Car.  II]  took  Notice  or 
them,  and  affefted  their  Stock,  at  twenty  Shill- 
ings for  every  hundred  Pounds  •  nor  had  it  ever 
been  queftioned  as  a  "Monopoly  by  Parliament: 
That  the  Prerogative  of  making  Leagues  and 
Treaties  with  foreign  Nations,  was  in  the  King 
alone  ;  and  confequently  the  Terms  and  Con- 
ditions of  Trade:  That  the  Statute  oi  Ediv.  Ill, 
did  not  affect  thisTrade,  for  there  was  then  no  fuch 
Trade  in  Being  •,  but  taken  in  the  largeft',  it  on- 
ly extended  to  the  Tranfportation  of  Wool : 
.       6  L  .  That' 
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1684.  That  the  Company  had  been  in  Poffeffion  of 
36Gar- fI- this  Trade  an  hundred  Years,  which  gave  them 
V-/"V~N-'  a  Right,  if  they  had  none  before. 

Mr.  Juftice  Walcot,  and  Mr.  Juftice  Wythcns, 
gave  much  the  fame  Reafons,  concluding  alfo 
for  the  Plaintiff.  The  Lord  Chief  Juftice  Jef- 
fries went  through  the  Cafe,  and  fummed  up 
what  had  been  offered  by  the  Counfel  on  both 
'Sides :  And  he  feemed  to  admit  that  the  Claufe 
in  the  Charter,  for  the  Forfeiture  of  the  Ship 
and  Cargo,  was  illegal  :  But  he  held,  that 
Commerce  was  founded  on  the  Law  of  Nations, 
and  not  on  the  Common  Law  -,  and  that  the 
King  only  had  the  Prerogative  of  fettling  the 
Terms  of  it  with  other  Powers  :  That  the  King 
only  could  do  Juftice  to  his  Subjects,  and  grant 
Letters  of  Mart  or  Reprifal,  where  they  were 
injured  in  their  Trade  :  That  all  the  Staples  and 
Marts  for  the  Trade  of  his  Subjects,  whether  in 
England  or  out  of  England,  were  erected  by  the 
Crown  :  That  the  King  fhut  and  opened  foreign 
Trade  at  Pleafure. 

That  the  Hanfe  Towns  were  fome  of  the  firft 
Corporations  of  Trade,  mentioned  in  our  Hif- 
tories  ;  and  it  was  thought  the  Intereft  of  England 
to  fupport  and  encourage  them :  King  Henry  III. 
gave  them  great  Privileges,  and  the  Still-yards 
for  their  Refidence,  which  they  enjoyed  near 
300  Years. 

That  the  firft  Patent  for  erecting  the  Staple, 
was  obtained  in  the  Reign  of  Edward  III. 
They  were  called,  The  Brotherhood  of  St.  Tho- 
mas of  Becket;  and  their  Charter  confirmed  by 
many  fucceeding  Kings,  till  the  Reign  of  Hen. 
VII,  who  gave  them  the  Name  of  Merchant- 
Adventurers  ;  and  they  were  afterwards  confirm- 
ed by  Hen.  VIII.  Edw.  VI.  Q^  Mary,  and  Q^ 
Eliz.  the  laft  of  whom  inlarged  the  Privileges 
of  this  Company  ;  confirmed  the  Charter  to  the 
Mufcovy  Company,  granted  by  Philip  and  Mary  ; 
and  erected  feveral  other  Trading  Companies  : 
And  in  the  third  Year  of  King  James  1.  that 
Act  was  made  for  opening  a  general  Trade  to 
Spain,  Portugal,  and  France,  to  all  his  Maje- 
fty's  Subjects,  .but  left  all  other  Charters  of  Fo- 
reign Trade  to  remain  as  they  were  before. 

That  it  appeared,  the  Law  of  the  Land, 
and  the  Law  of  Nature  and  Nations,  gave  the 
Power  of  erecting  Companies,  for  the  Manage- 
ment of  Traffick,  to  the  Prince,  exclufive  of  all 
others  •,  and  this  was  to  be  reckoned  among  the 
Jura  Regalia  :  No  Act  of  Parliament  had  re- 
trained this  Prerogative,  but  in  fome  particular 
Places:  That  the  Eaft- India  Company  had  fole- 
ly  run  the  Hazard,  and  been  at  the  Expence  of 
eftablifhing  this  Trade  ;  made  Difcoveries,  e- 
rected  Forts,  kept  Forces,  fettled  Factories, 
and  entered  into  Leagues  with  the  Indian  Prin- 
ces, for  the  due  Regulation  of  it •,  and,  it  would 
be  againft  natural  Juftice  and  Equity  for  others 
to  reap  the  Advantage  •,  efpecially  fi nee  they 
had  done  all  this  by  the  Authority  of  the  Crown, 
under  which  they  claimed  :  And  had  the  Matter 
been  at  firft  doubtful,  as  it  was  not  v  yet,  after 
fo  many  Years  undifputed  and  uninterrupted 
Prerogative  of  the  King's,  and  the  Poffeflion  of 
the  Company  purfuant  thereto,  it  muft  be 
looked  upon  as  a  good  Grant  by  Law. 

As  to  the  fecond  Point,  he   was  of  Opinion, 
That  the  Defendant  trading  to  the  Indies,  con 


Information  at  the  Suit  of  the  King  ;  and   that     16S4. 
thisAction  by  the  Pliantiff  was  alfo  well  brought,  ;6Caf  ^ 
and  the  Plaintiff  need  not  alledge   fpecial    Da-  ^^^J- 
mage,  any  more  than  the  Grantee  of  a  Fair  or 
Market,  or  any  other  Franchife  ;  and,  upon  the 
whole  declared,    he  was  of  the   fame  Opinion 
with  his  Brethren,  That  Judgment   be  given 
for  the  Plaintiff. 

Notwithstanding   this   Judgment,  it  feemed  Remarh 
to  be  the  prevailing  Opinion  after  the  Revolu-  cnthelrial 
tion,  That  Charters,  granting  the  fole  Trade,  to  ^.?aft" 
Foreign  Countries,  exclufive  of  the  reft  of  his 
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Majefty's  Subjects,  were  not  legal  •,  and  the  Old  ^Zsan- 
Eaft-India  Company,  thereupon,  applied  .them-  dys. 
felves  to  the  Parliament,  to  have  their  Trade 
eftablifhed  by  a  Statute  •,  which  the  Parliament 
were  ready  to  comply  with,  on  Condition  of 
their  advancing  a  Sum  of  Money,  for  the  Support 
of  the  War  againft  France :  But  another  Set  of 
Merchants  out-bidding  them,  and  offering  to 
advance  two  Millions,  it  was  agreed  to  demo- 
lifh  the  Old  Company,  and  erect  a  new  one  : 
However,  the  Old  Company  iubferibing  large 
Sums  towards  the  New  one,  and  fo  gaining  a 
confiderable  Intereft  in  it,  and  being  poffeffed 
of  all  the  EngH/h  Forts  and  Factories  in  India, 
the  two  Companies  thought  fit,  at  length,  to 
unite  ;  and  were  eftablifhed  by  Act  of  Parlia- 
ment^ as  they  remain  at  this  Day. 

But,  if  the  monopolizing  any  Branch  of  Trade 
be  prejudicial  to  the  Kingdom,  it  certainly 
is  not  lefs  fo,  for  having  the  Sanction  of  a 
Statute  to  countenance  :  if,  and,  I  think,  it  is 
agreed,  that  all  fuch  exclufive  Acts  and  Char- 
ters, are  very  detrimental  to  Trade. 

It  was,  indeed,  neceffary,  at  firft,  to  fit  out 
ftrong  Fleets,  and  to  erect  Forts  in  the  Eafi- 
Indies,  for  the  Protection'  of  our  Trade  ;  not 
againft  the  inoffenfive  Indians,  but  againft  the 
Dutch  -,"  who,  in  a  hoftile  Manner,  drove  both 
tbeEngliJh, and  the  Nativesthemfelves  from  the 
Iflands  where  the  fine  Spices  grow,  and  mono- 
polized that  Trade,  while  we  were -unhappily 
engaged  in  a  Contention  with  King  James,  and 
King  Charles  I.  about  their  Prerogatives.  King 
James  was  fo  diftreffed  for  want  of  Money, 
that  he  was  forced  to  deliver  up  the  Cautionary 
Towns  to  the  Dutch,  which  rendered  them  de- 
pendant on  England':  'Till  they  obtained  thefe, 
they  durft  not  openly  invade  our  Settlements 
in  the  Oriental  Iflands:  But  they  no  fooner  had 
thefe  Towns  reftored,- and  Taw  the  Parliament 
contending  with  King  James,  about  his  Prero- 
gatives, but  they  feized  affour  Settlements  in 
the  Spice  Iflands,  tortured  and  murdered  our 
Merchants'  and  Factors  there,  and  deftroyed'their 
Ships*  and  plundered  them  of  their  Goods,-,  "for 
which  they  hav^e  never  made  Us  Satisfaction 
fince.  King  James,  indeed,  preftnted' Memo- 
rial after  Memorial  on  this  -Head1:  But  as  they 
knew  he  abhorred  War,  and  that  his  Parlia- 
ment would  never  grant  him  a  Penny  of  Mo- 
ney to  go  to  War  with  them,  though  he  had 
had  an  Inclination  that  Way,  they  went  on 
with  their  Depredations,  til!  they  had  entirely 
expelled  us  from  the  Spree  Iflands. 

King  Charles  I.  had  let-  his  Heart  on  pro- 
curing the  Nation  Satisfaction  from  thefe  High 
and  Mighty  Monopolizers-,  and  when  the  Par- 
liament retufed  him  Money  to   enable  him  to 


trary  to  this  Charter,  might  be  punifhed  by  an  J  call  the  Dutch  to  an  Account,  and  maintain  the 
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Sovereignty  of  the  Seas,  he  raifed  Money  by 
Ship-Writs  for  that  End  -,  a  Way  that  had  been 
made  ufe  of  arttiently  to  equip  out  a  Fleet.  But 
the  Dutch,  jealous  they  fhould  be  driven  from 
the  Herring-Fiihery .  on  our  Coafts,  and  be  ob- 
liged to  reftore  us  the  Spice-Trade,  the  two 
Grand  Supports  of  their  State,  joined  with  the 
French,  and  with  their  Brethren  the  Englijh 
Fanaticks  and  Republicans,  and  raifed  fuch  a 
Rebellion  againft  him,  that  they  deftroyed  this 
Prince,  and  Monarchy  with  him,  for  a  Time. 

The  Ulurpers  afterwards  made  the  fame  De- 
mands on  the  Butch,  that  King  James  and 
King  Charles  had  done  ;  and  beat  them  in  fo  ma- 
ny Sea-Engagements,  that  they  were  glad  to 
beg  Peace,  and  promife  Reftitution  of  what  they 
had  robbed  the  Nation  of :  But  Cromwell,  on 
account  of  their  Guaranteeing  his,  Ufurpation, 
was  content  to  difpenfe  with  this  Article  of  the 
Peace,  and  let  them  remain  in  poffeflion  of  the 
Spice  Iflands.  King  Charles  II.  continued  to 
demand"  the  Reftoration  of  thefe  Iflands  ;  and 
engaged  in  two  Wars  with  them  ortrfhat  ac- 
count, in  which  they  were  very  handfomely 
beaten :  'But  they  raifed  up  a  Faction  againft 
that  Prince  at  home,  as  they  had  done  againft 
his  Father  -,  and  he  was  compelled  to  make 
Peace  with  them  :  King  James  II.  made  the  like 
Demands,  and  was  preparing  to  call  thofe  High 
and  Mighty  Merchants  to  an  Account  -,  which 
occafioned  their  joining  fo  vigorously  in  depo- 
fing  of  him  ;  and  ever  fince  they  have  been 
our  good  Allies.  We  muft  not  quarrel  with 
them,  if  they  beat  us  out  ot  evejy  other  Branch 
of  Trade  :  But  in  no  Reign  have  we  ever 
exprefly  relinquifhed  our  Right  in  thefe  inva- 
luable Iflands,  to  this  Day. 

To  return  to  our  Subject :  It  was  at  firft,  as 
I  have  obferved,  a,bfolutely  neceffary  to  pro- 
vide a  large  Joint-Stock,  to  fit  out  a  Fleer,  of 
Force  fufficient  to  eftablifh  and  defend  our  Plan- 
tations and  Settlements  in  the  Eaft-Indies  againft 
the  Dutch:  And  it  is  much  to  be  lamented, 
that,  inftead  of  quarrelling  with  our  Princes, 
we  did  not  enable  them  to  fupport  the  Preten- 
fions  this  Nation  had  to  the  Spice-Iflands,  againft 
the  Ufurpations  of  the  Hollanders.  But  when 
we  had  actually  loft  thefe,  the  Eaft-India  Trade 
was  not  of  the  like  Importance  as  before  :  We 
had,  indeed,  afterwards,  a  Trade  to  the  Con- 
tinent of  China  and  India,  from  whence  we  im- 
port Silks,  Muffin,  Calicoes,  Tea,  Pepper,  Jew- 
els, '&c.  But  this  we  have  ia  common  with 
the  French,  Dutch,  and  Danes  -,  and  this  might 
have  been  carried  on  by  private  Traders,  prob- 
ably, with  more  Succefs  than  by  a  Company  -, 
as  I  have  heard  the  famous  Pit  affirm,  though  he 
was  twice  Governor  of  the  Coaft  of  Cormandel, 
for  the  Company.  And  we  find,  that  the  Afri- 
can, or  Guinea  Trade,  has  been  much  im- 
proved Tince    it  was    laid   open  :    Indeed,     it 


for  the  Support  of  them.  This  the  Statute  re-  16S4. 
quires,  that  lays  open  the  African  Trade  :  But  5*Gar'JI- 
there  is  no  Manner  of  Neceflity  of  excluding  ^""^ 
all  the  King's  Subjects,  but  the  Company,  from 
trading  ;  this  would  be  prejudicial  to  the  Na- 
tion, as  well  as  to  particular  Men  ;  for  private 
Merchants  will  ufe  much  more  Frugality,  and 
Diligence,  in  carrying  on  their  Trade,  than 
Companies  will ;  and  manage  better  for  thenv 
felves,  than  Directors,  or  Committees,  do  for 
them  :  It  is  obferved  of  all  Companies,  not 
excepting  that  of  the  Dutch  Eaft-India  Com- 
pany, That  their  Directors,  Governors,  Fact- 
ors, and  Officers,  grow  exceffive  rich,  while 
the  Company  itfelf  is  miferably  poor-,  every 
Man  regarding  his  private  Intereft,  more  than 
that  of  his  Mailers,    or  of  the  Publick. 

The  only  Remark  I  fhall  make  more  on 
this  Trial,  is,  That  it  appears  from  the  Arguments 
oftheCounfel  on  both  Sides,  that  the  Com- 
mifllons,  which  were  granted  to  the  firft  Adven- 
turers to  the  Indies,  and  other  Parts  of  the  Hea- 
then World  fand  particularly^that  to  ) 
authorized  them  to  fpoil,  plunder,  and  enflave  the 
poor  defencelefs  Natives  •,  take  their  Coun- 
tries from  them  •,  and  even  to  kill  therm,  if  they 
refufed  to  fubmit  to  the  Dominion  of  the  Chri- 
ftians,  and  embrace  their  Religion:  But  how,  or 
when,  this  Mahometan  Doctrine  came  to  be  in- 
troduced among  a  People,  whofe  Religion 
teaches  them  univerfal  Benevolence  and  good 
Will  to  Mankind,  and  ftrictly  forbids  all  Vio- 
lence and  Injuftice,  is  not  eafy  to  conceive  : 
Certain  it  is,  that  it  was  originally  a  Popiftr 
Doctrine  ;  and  that  both  the  Kings  of  Spain  and 
Portugal  gave  the  like  Commiffiofts  to  the  Dif- 
coverers  of  the  Eaft  and  Weft-Indies,  with  the 
Concurrence  of  the  Pope  •,  or  rather  by  his  Au- 
thority :  For  it  was  by  Virtue  of  the  Pope's. 
Bulls,  that  the  one  affumed  the  Dominion  over 
all  Pagan  Countries  in  the  Eaft],  and  the  other 
over  thofe  in  the  Weft  \  and  by  Virtue  thereof 
th&y  invaded  the  Natives  in  a  hoftile  Manner  ; 
took  their  Countries  from  them,  and  enflaved 
them-,  in  which  they  exactly  copied  after  Ma- 
homet. 

Dominion  was  thenuniverfally  held  to  be  found- 
ed in  Grace  -,  and  none  were  thought  to  have  a 
Right  to  this  World,  but  true  Believers  ;  and 
thofe  particularly,  to  whom  the  Pope,  the  then 
Head  of  the  Latin  Church,  transferred  thofe 
Countries  that  remained  in  the  Poffeflion  of  the 
Pagans :  And  though  the  Proteftants,  after  the 
Reformation,  renounced  the  Pope's  Authority, 
yet  they  ftill  held,  that  Chriftians  might  juftly 
invade  Heathen;  Countries,  and  ufurp  the  Domi-' 
nion  of  them  -,  as  appears  by  that  Commiflion: 
of  Michelbourn's,  above-mentioned.  And  our 
Saints,  during  the  Grand  Rebellion,  carried  this 
Principle  fo  far,  that  they  held,  No  Man  was 
entitled  to  any  'Thing  in  this  World,  that  was  not  of 


is  very  proper,  that  thefe  who  ufe  any   Trade,    their  Party  ;  and  made  no  Scruple  in  plunderin 


fhould  contribute  to  maintain  the  Forts,  and 
Forces,  that  are  neceffary  to  preferve  the  Na- 
tion in  the  Poffeflion  of  that  Trade  •,  and  this 
is  done,  by  obliging  the  Merchants,  who  trade 
to  any  Country,  to  allow  five  or   ten  per  Cent. 


or  fuch  other  Sums  as  fhall  be  found  neceffary  more  than  Popery 


and  enflaving  all  other  Chriftians  that  differed, 
from  them  ;  which  was  a  remarkable  Improve- 
ment on  that  Popifh  Doctrine,  That  Domini- 
on is  founded  in  Grace  ;  efpecially,  as  it 
was  held  by  Men  who  pretend  to  abhor  nothing 
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TH  E  Indictment  charges,  That  the  Defen- 
dant, John  Hampden,  on  the  laft  Day  of 
June,  in  the  35th  Year  of  the  King,  did,  at 
the  Parifh  of  St.  Giles  in  the  Fields,  in  the  Coun- 
ty of  Middle/ex,  unlawfully  affemble,  confult, 
and  agree,  with  divers  other  evil  difpofed  Per- 
fons,  to  raife  a  Rebellion,  and  to  provide  For- 
ces and  Arms  in  divers  Parts  of  the  Kingdom  ; 
and,  the  better  to  accomplifh  their  faid  evil 
Purpofes,  they  did,  on  the  Day  and  Year  a- 
forefaid,  agree  to  fend  certain  Perfons  to  Scotland, 
to  invite  the  Malcontents  there  to  join  with 
them  in  the  faid  Confpiracy. 

Mr.  Attorney,  in  opening  the  Evidence,  ob- 
served, that  the  Matter  in  this  Trial  had  already 
been  under  Examination  at  feveral  Trials  for 
High-Treafon,  at  which  the  Enemies  of  the 
Government  pretended,  the  Perfons  accufed  lay 
under  great  Hardfhips,  in  not  having  the  Ad- 
vantage of  Counfel,  and  their  Witneffes  exa- 
mined upon  Oath  •,  for  which  Reafon  his  Maje- 
fly  was  pleafed  the  Defendant  mould  be  profecut- 
ed  in  a  milder  Way,  to  give  him  all  Opportuni- 
ties of  clearing  his  Innocence,  if  he  had  Wit- 
nefles to  do  it:  And  if  the  having  Counfel 
Would  contribute  to  the  Advantage  of  his  Caufe, 
he  might  have  them  too.  He  obferved  farther, 
that  the  Earl  of  Effex,  one  of  the  Confpira- 
tors,  had  given  Judgment  againft  himfelf ;  but 
the  Party  had  been  fo  officious  to  fling  his 
Death  upon  the  Government :  That  two  more 
of  this  Cabal  had  received  the  Judgment  of 
the  Law  ;  and  the  remaining  two,  the  Lord 
Howard  and  the  Duke  of  Monmouth,  having 
confefled  the  whole  Matter,  theKing  had  ex- 
tended his  Mercy  to  them  ;  and  they  were  fum- 
moned to  be  here  this  Day,  that  the  Malcon- 
tents might  fee  there  was  nothing  intended  by 
this  Profecution,  but  the  fettling  the  Peace  and 
Quiet  of  the  Kingdom. 

Then  the  Duke  of  Monmouth  was  called,  and 
Oath  made  of  his  being  ferved  with  a  Subpcena, 
to  appear  as  a  Witnefs  ;  but  his  Grace  did  not 
think  fit  to  attend. 

t. Whereupon  the  Lord  Howard  was  fworn, 
and.  gave  an  account  of  the  Lord  Shaftesbury's 
having  formed  a  Confpiracy,  toincite  a  Rebel- 
lion about  Michaelmas  1 685.  as  he  had  done  at 
the  Trials  of  Sidney  and  Ruffel  ;  and  thai  Shaftes- 
bury going  beyond  Sea  the  following  November, 
the"  Duke  of  Monmouth,  the  Earl  of  Effect,  the 
Lord  Ruffel,  Colonel  Sidney,  Mr.  Hampden 
the  Defendant,  and  himfelf,  (Lord  Howard) 
formed  themfelves  into  a  Cabal,  to  carry  on  the 
faid  Confpiracy,  and  met  at  Mr. Hampden's  Houfe 
about  the  Middle  of  January,  when  they  dif- 
courfed  of  raifing  Money,  and  of  the  Time  and 
Place  moil  proper  to  begin  the  Infurrection. 
But  the  Principal  Thing  refolved  on,  was  to 
fettle  a  Correfpondence  with  Lord  Argyle, 
and  the  Malcontents  in  Scotland,  that  they 
might  give  the  Government  all  the  Diverfion 
they  could,  both  at  Home  and  Abroad  ;  and  that 


they  all  concurred  and  affented  to    this  Refo- 
lution. 

The  Court  demanding  what  Grievances  they 
complained  of  in  the  Adminiftration,  to  induce 
them  to  enter  into  this  Confpiracy  •,  his  Lordihip 
anfwered,  They  thought  it  a  Grievance,  that 
fuch  a  Force  was  put  upon  the  City  at  the  E- 
leftion  of  Sheriff's-,  and  obferved  the  illCon- 
fequences  this  would  have  upon  Juries. 

At  their  next  Meeting,  which  was  in  Febru- 
ary at  the  Lord  Ruffel's,  about  a  Fortnight  af- 
ter the  firft  ;  they  agreed  to  fend  Aaron  Smith 
to  Scotland,  and  Sidney  took  upon  him  to  man- 
age that  Affair  ;  and  told  the  Deponent  after- 
wards, That  he  had  fent  Smith,  and  given  him 
threefcore  Guineas  to  bear  his  Charges  ;  and  that 
he  was  then  at  Newcaftle,  from  whence  he  heard 
from  him  :  That  in  Purfuance  of  this  Meffage, 
the  Lord  Mehin,  Sir  John  Cockram,  and  one 
Campbel,  of  the  Lord  Argyle's  Name  and  Fami- 
ly, came  up  to  London,  under  Pretence  of  car- 
rying oh  a  Plantation  in  'Carolina :  That  thefe 
Gentlemen  were  known  to  the  Lord  Ruffel  only ; 
and  he  was  to  write  the  Letter  to  them,  which 
he,  (Lord  Howard,)  fuppofed  he  did. 

Then  Proof  was  made  by  the  Mafter  of  the* 
Inn,  at  Newcaftle,  where  Smith  lay  ;  and  by  the 
Guide  that  conducted  him  towards  Scotland  of 
his  being  at  Newcaftle,  at  the  Time  the  Lord 
Howard  teftified. 

Atterbury,'  the   MefTenger,    alfo  proved   his  prooftha 
apprehending   the  two  Campbels,    and  fome  of  Scotilh. 
the  reft  of  the  Scots  Gentlemen  in  London,  who  MaUon- 
came  up  about  this  Bufinefs :  And  Sir  Andrew '2^£J 
Fofter  depofed,  That  Sir  John  Cockram,    Mon-  don. 
roe,  Sir  George  Campbel,    and  his  Father,  were 
in  London  the  laft  Summer  ;  and  that   he  faw  a 
Commiflion  to  Sir  John  Cockram,    to   make  a 
Purchafe  in  Carolina. 

Mr.  Williams,      being  of  Counfel   for  Mr.      Mr. 
Hampden,  then   entered  on   his   Defence,    and  HarnP- 
; obferved,  That  Lord  Howard  not  being   pofi-l^/^" 
rive  as  to  the  Day  of  the  Confutation  in  Janu-hisbotaS' 
ary,  it  was  notpoflible  to  contradict  him  in  that 
Particular;  and  that  there  was  not  any  one  Cir- 
cumftance,  unlefs  the  Matter  of  Aaron   Smith, 
to  confirm  his  Teftimony  :  That  it  was  ftrange 
there  fhould   not  be    one  Perfon  more,    who 
could  prove  that  any  of  thefe  Gentlemen  were 
at  that  Meeting  at  Mr.  Hampden 's,  or  the  other 
Meeting  at  Lord  Ruffel's. 

And  though  he  teftified  there  was  a  Difcourfe 
of  raifing  Men,  providing  Arms,  Money,  &c. 
in  January,  yet  nothing  was  done  thereupon  •, 
though  no  Difcovery  was  made  till  the  July  af- 
ter :  He  infifted  alfo,  That  Lord  Howard  ap- 
peared, by  his  own  Evidence,  to  be  very  deep  in 
the  Confpiracy  ;  and  gave  this  Evidence  againft 
others  to  get  his  own  Pardon  :  And  he  had,  by 
expofing  this  Gentleman,  and  the  Blood  of  others, 
procured  himfelf  a  Pardon :  Was  it  reafonable 
therefore  to  believe  what  he  had  faid  ? 


The 


the    STATE    TRIALS. 


501 


dant. 


'  16S4.  The  Chief  Juftice  thereupon  laid,  What  do 

5<SCar.  II.  yOU  mean  by  that,  Mr..  Williams?  it  is  a  harfh 

^V"N"',  Word,    you   had    need    explain    yourfelf ;    as 

though  the  King's  Pardon  were  to  be  procured 

by  Blood. 

Mr.  Williams  anfwered,  I  mean  no  more 
than  that,  there  being  other  Witneffes  before 
my  Lord  Howard,  it  concerned  him  to  give 
a  home  Evidence,  or  he  could  not  have  ex- 
pected his  Pardon.  Another  Objection  he  made 
to  this  Lord's  Evidence  was,  That  he  owned 
he  knew  nothing  of  the  Plot ;  and  had  faid, 
Colonel  Sidney  and  the  Lord  Rujfel  were  inno- 
cent :  And  that  he  had  been  guilty  of  Atheifti- 
cal  Expreffions  •,  and,  becaufe  he  had  faid,  That 
he  could  not  have  his  Par  don ,  till  the  Drudgery  of 
of  Swearing  was  over.  That  he  lhould  call 
that-  a  Drudgery,  which  was  manifeftly  his 
Duty  {viz.)  the  giving  his  Teftimony  to  pre- 
ferve  the  King  and  Government,  was  but  an 
odd  Infinuation  ;  and,  as  he  underftood  it,  his 
Lordfhip  flrained  a  little,  to  make  his  Difcovery 
the  more  profitable  to  him. 

As  to  what  concerned  Aaron  Smith,  he  did 
not  fee  how  that  affected  Mr.  Hampden ;  he  faid 
no  more  of  him,  than  that  he  was' in  the  Com- 
pany. 

The  Chief  Juftice  obferved,  he  faid,  He  con- 
fented  to  it. 
1  tfbeEvi-       Mr.  Williams  replied,  It  muft  be  by  his  Si- 
'  fancefc*    lence  ;  for  he  did  not  teftify  he  faid  one  Word  : 
**eP'fen~  Nor  was  it  proved  at  laft,    that  Aaron  Smith 
was  in  Scotland,  or  concerned  in  the  Confpiracy  ; 
or,  that  the  Defendant  was  ever  in  the  Compa- 
ny of  thofe  Scotifh  Gentlemen. 

The  Counfel  then  called  the  Defendant's  Wit- 
neffes, viz.  Mr.  Ducas,  Mr.  Howard,  the  Earl  of 
Clare,  Dr.  Burnet,  &c.  who  depofed,  that  they 
had  heard  the  Lord  Howard  folemnly  declare, 
hekr/jw  nothing  of  any  Plot :  And  particularly 
Dr.  Burnet  depofed,  that  the  Lord  Howard  pro- 
tected, with  Hands  and  Eyes  lifted  up,  he  knew 
of  no  Plot  ;  and  that,  before  the  Lord  How- 
ard made  thofe  folemn  Affeverations,  he  was 
poffefTed  with  a  Belief  of  the  Plot. 

Mr.  Recorder  thereupon  demanded  of  the 
Doctor,  If  he  believed  the  Plot  now  ? 

Dr.  Burnet  anfwered,  I  make  no  Doubt,  as  to 
the  AJfaJlination, 

Mr.  Blake  depofed,  The  Lord  Howard  faid, 
He  muft  not  have  his  Pardon,  till  the  Drudgery  of 
Swearing  was  over. 

Witneffes  being  called  to  Mr.  Hampden's 
Character,  the  Lord  Paget  depofed,  That  he 
believed  the  Defendant  to  be  a  Man  of  Honour 
and  Virtue,  and  lived  a  ftudious  contempla- 
tive Life  •,  and  therefore  was  not  likely  to  be 
engaged  in  fuch  a  Defign  :  That  he  was  not  of 
a  turbulent,  feditious  Spirit,  but  a  peaceable 
Man,  and  of  little  Acquaintance ;  and  he  never 
heard  him  exprefs  any  Piffatisfaction,  as  to  the 
Government. 

.  Mr.  Pelham  gave  him  the  like  Character  ;  as 
did  Sir  Henry  Hobart :  Adding,  that  the  Defendant 
went  over  to  France  in  i68o,  and  remained  there 
till  September  168 %,  and  defigned  to  go  over  to 
France  again. 

Other  Witneffes  depofed,  they  had  heard  the 
Defendant  exprefs  a  great  Affection  for  the 
Government ;  and  that ,  when  he  was  told 
the  Duke  of  Monmouth  and  the  Lord  Grey  lay 
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J  hid,    he  faid,  I  will  never  fly,  or  conceal  my-     1684. 
felf ;    for  my  Confcience   reproaches  me  with  S^Car.ir 
nothing.  <-tyn.' 

Then  Mr.  Williams  was  .about  to  produce  a 
Witnefs,  that  the  Lord  EJfex  had  fo  mean  an 
Opinion  of  the  Lord  Howard,  that  it  was-  not 
likely  he  would  enter  into  Confutations  with 
him  abouj  fuch  Matters. 

The  Chief  Juftice  anfwered,  They  muft  not 
bring  Evidence  of  what  a  third  Perfon  thought 
of  the  Lord  Howard  ;  and  befides,  the  Record  ' 
of  the  Conviction  of  the  Lord  Rujfel  and  Co- 
lonel Sidney,  who  were  convicted  on  my  Lord 
Howard's  Teftimony,  fupportedhis  Credit  more 
than  the  Report  of  a-  third  Perfon  could  im- 
peach it:  And,  it  feemed,  my  Lord  EJfex  had 
fuch  an  Opinion  of  my  Lord  Howard's  Evi- 
dence, that  he  cut  his  Throat  upon  it.    . 

Then  one  Murray  was  called,  to  give  an  Ac- 
count of  my  Lord  Howard's  A,theiftical  Dif- 
courfes  •,  but'Mr.  Attorney  objected  againft  fuch 
Evidence,  as  it  was  impoffible  his  Lordfhip 
could  be  prepared  to  give  any  Anfwer  to  it. 

Lord  Howard  alfo  faid,  This  preffes  hard 
upon  my  Reputation  ;  and  I  profefs  before 
God,  I  do  not  know  this  Fellow  :  I  never  faw 
him  in  my  Life :  Who  is  this  Rafcal  they  bring 
here  ?  I  would  fain  have  this  Fellow  to  dare  fay 
this  any  where  elfe. 

The  Chief  Juftice  obferved,  That  it  was  very 
hard  thus  to  rake  into  the  whole  Courfe  of  a 
Man's  Life  :  Whereupon  his  Teftimony  was 
waved  -,  and  the  whole  Evidence  for  the  De- 
fendant being  ended,  the  Counfel  on  both  Sides 
agreed  to  make  no  Obfervations  on  the  Evi- 
dence, but  leave  it  to  the  Court. 

The   Chief  Juftice,  in  his  Directions  to  the  <n>e  />;. 
Jury,    obferved,    That  the  Counfel    on   both  reSims  of 
Sides  had    drawn   Inferences  to   their  Advan- iht  '®>}ef 
tage,  from  the  Duke  of  Monmouth's  being  fub-  ffivur*' 
poena'dzs  a  Witnefs  in  thisCaufe:  Thofe  for    '  *"?' 
the  King  urged,    they   had  fubpana'd   him  to 
fhew    the  Fairnefs  of  their   Proceedings ;   and 
that  they  were  not  afraid  to  have  the  whole 
Truth    appear :     And    the     other  Side    insi- 
nuated, that  the  Truth  of  the  Confpiracy  ought 
to  be  fufpected,  becaufe  he  did  not  appear. 

As  to  the  Objections  that  had  been  made  to 
the  Lord  Howard's  Teftimony,  it  was  very 
ftrange  it  fhoufd  be  made  an  Objection,  that, 
before  he  had  his  Pardon,  he  gave  his  Evidence 
out  of  Fear,  and  in  order  to  get  his  Pardon  ; 
and  it  ought  to  be  an  Objection  too,  that  he  had 
got  his  Pardon,  and  therefore  ought  not  to  be 
believed  :  But  if,  after  he  was  pardoned,  when 
he  was  under  no  Dread  or  Fear,  he  faid  the 
fame  Things  he  did  when  he  might  be  in  Fear, 
it  was  a  plain  Anfwer  to  that  Objection,  of  his 
being  moved  by  his  Fears. 

That  he  might  be  particular,  as  to  the  Time 
he  converfed  with  the  Lord  Shaftesbury  about 
Sheriffs,  and  the  Return  of  Juries,  becaufe  the 
Sheriffs  are  always  fworn  the  Day  after  Mi- 
chaelmas-Day ;  but  it  was  not  fo  eafy  for  him 
to  fix  the  very  Day  when  the  Confultation  in 
January  was,  becaufe  there  was  not  fo  material 
a  Circumftance  to  fix  it  in  his  Memory. 

The  Reafon  there  was  nothing  done  by  the 
Confpirators,  between  the  Time  of  the  Conful- 
tation in   January  and   Jidy  following,    was, 
becaufe  a  Treaty  was  to  be  negotiated  with  the 
6M  .  Scots, 
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1684.    Scots,  before  they  could  refolve  on  any  Thing  •, 
36Car.II.  ancj  ^  Scotijh  Agents  did  not  come  up  to  Lon- 
don till  July. 

And  as  to  the  Lord  Howard's  faying,  He 
knew  nothing  of  a  Plot  -,  and  that  they  had 
done  nothing  but  What  was  legal  •,  he  knew 
ibme  People  believed  the  railing  Tumults,  and 
the  making  Seditions  and  Commotions,  was  a 
legal  Way  to  obtain  their  Ends  :  And  what 
would  they  not  do,  under  a  Perfuafion,  that 
all  they  did  was  according  to  Law  ?  They  were 
taught,  by  the  Religion  they  profefTed,  to  op- 
pofe  the  Government.,  'The  Old  Caufe  was  a  good 
Caufe  to  this  Day,  in  fame  Mens  Opinion  :  They 
could  die  in  it  ;  and  thank  God  tor  being  con- 
cerned in  it  ;  and  yet  called  themfelves  Prote- 
flants.  But  this  was  rank  Treafon  and  Rebellion, 
let  Men  pretend  Confcience,  or  what  they 
would.  Was  it  not  under  Pretence  of  Reli- 
gion, that  King  Charles  I.  was  brought  to  the 
Block  ? 

As  to  Lord  Howard's  fwearing,  that  he  could 
not  have  his  Pardon  till  the  Drudgery  of  the 
Swearing  was  over  ;  it  muft  be  a  Drudgery,  and 
irkfome  to  him,  to  call  himfelf  Traitor  fo  of- 
ten, in  a  Court  of  Juftice;  though  it  was  his 
Duty  to  tell  the  Truth  :  He  might,  indeed, 
have  given  it  a  fofter  Term  ;  but  he  had  Rea- 
fon,  in  fome  Senfe,  to  call  it  a  Drudgery  :  But, 
as  he  did  fwear,  before  he  had  a  Pardon,  upon 
all  Occafions,  when  he  was  called  to  be  a  Wit- 
nefs; fowhen  he  had  his  Pardon,  he  did  fwear 
the  fame  Thing :  The  Want  ofa  Pardon,  there- 
fore, did  not  influence  his  Teftimony :  He  was 
under  no  Fear,  but  as  free  as  any  Subject  the 
King  had  ;  and  yet  he  made  Oath  of  the  fame 
Things  now,  as  he  did  at  the  Trials  of  the  Lord 
Ruffel  and  Colonel  Sidney. 

And  notwithstanding  the  Evidence  that  had 
been  given  of  Mr.  Hampden's  loyal  and  peace- 
able Difpofition,  he  obferved  from  the  Tefti- 
mony of  his  own  Witnefles,  that  there  had 
been  fome  Jealoufy  of  him  ;  and  that  he  lay 
under  hard  Cenfures  as  well  as  other  People.  For 
in  difcourfing  of  the  Plot,  the  Advice  given  him 
was  this :  My  Lord  Grey  is  gone,  and  the 
Duke  of  Monmouth  is  gone ;  Why  wont  you 
go  ?  Why  fhould  this  Advice  be  given  to  him, 
if  there  was  no  Sufpicion  of  his  being  concern- 
ed ?  As  to  his  faying,  I  will  not  go,  which 
they  gave  as  a  Proof  of  his  Innocence,  there 
was  the  fame  Innocence  in  my  Lord  Ruffel  and 
Colonel  Sidney,  and  all  the  fix,  except  the  Duke 
of  Monmouth  ;  and  he  did  abfeond.  They  knew 
no  Reafon  why  they  mould  ftay  to  be.  taken, 
any  more  than  Weft  or  Rumfey  •,  and  yet  that 
was  not  ufed  by  them  as  an  Argument  of  their 
Innocence.  As  to  his  Intentions  of  going  A- 
broad,  it  was  much  he  did  not  put  them  in 
Execution.  Hecame  over  at  an  unlucky  Time, 
when  the  City  was  in  a  Ferment,  and  Men  were 
filled  with  Fears  and  Jealoufies ;  and  thefe  might 
animate  him,  as  they  did  other  People  :  It  had 
been  much  better,  for  his  Advantage,  he  had 
never  come  out  of  France,  or,  that  he  had  re- 
turned thither  fooner. 

As  to  the  Lord  Howard's  denying  he  was  in  a 
Plot  j  Could  it  be  fuppofed,  that  a  Man  guilty 
of  High-Treafon  would  proclaim  his  own 
Guilt  ?   Could  it  be  fuppofed  he  mould  tell  Dr. 


Burnet,  that  he,  and  Colonel  Sidney,  and  Mr.  16S4. 
Hampden,  were  in  a  Plot,  and  make  it  com-  jo'Car.II. 
mon  Talk  ?  His  Proteftations  were  fo  far  from  ^^^ 
being  an  Argument  of  his  Innocence,  that  they 
were  rather  an  Argument  of  his  Guilt  :  If  he 
had  been  free  from  Sufpicion,  why  fhould  he 
tell  Colonel  Sidney's  Fcotman,  and  this  Man 
and  the  other,  /  know  nothing  of  the  Plot  -,  and 
neither  I,  nor  any  Man,  I  am  fure,  is  concerned 
in  it  ?  This  Over-Caution  was  an  Intimation, 
that  there  was  fomething  more  than  ordinary  in 
the  Matter  ;  fo  that  the  Argument  turned  the 
other  Way  :  And  if  it  did  not,  the  Witnefles 
m'uft  be  looked  upon  as  Perfons  difaftected  to 
the  Government  ;  namely,  Dr.  Burnet,  Lord 
Paget)  Lord  Clare,  and  the  reft.  It  muft  be 
fuppofed,  he  did  not  think  fit  to  truft  thefe 
loyal  Gentlemen  with  his  Confeflions  :  This 
they  ought  to  value  themfelves  upon  ;  it  was 
for  their  Credit  and  Reputation :  They  fhould 
not  therefore  make  it  an  Argument  againft  my 
Lord  Howard,  or  againft  the  Credibility  of  his 
Teftimony,  that  he  did  not  truft  them  with  the 
Secret. 

The  Chief  Juftice  concluded,  That  this  was 
a  Caufe  of  great  Confequence,  wherein  the  Peace 
and  Government  of  the  Kingdom  was  concern- 
ed in  a  very  high  Degree  :  And  had  there  been 
another  Witnefs  as  pofitive  as  my  Lord  How- 
ard, the  Charge  would  have  amounted  to  High- 
Treafon  •,  but  as  there  was  but  one  Witnefs,  fup- 
ported  by  other  corroborating  Circumftances, 
he  was  only  charged  with  a  Trefpafs  ;  the  Ten- 
dency whereof,  however,  was  to  bring  us  into 
Confufion,  as  in  the  Times  of  the  late  Rebel- 
lion. Men  might  make  fair  Pretences ;  as  that  . 
they  defigned  only  the  Security  of  the  Govern- 
ment, and  the  Proteftant  Religion  :  But  they 
would  have  done  well  to  have  waited  till  they 
had  a  legal  Authority  to  confult  of  thofe  High 
Matters  that  they  pretended  to  fecure  :  What 
had  they  to  do  to  afflime  fuch  a  Power  ?  Upon 
the  whole,  the  Lord  Howard  had  pofitively 
fworn  the  Matter  of  Fact  laid  in  the  Indictment, 
and  was  fupported  by  the  Witnefles  that  teftifi- 
ed  Smith's  going  to  Scotland  -,  the  Scotifh  Gentle- 
mens  being  in  London ;  and  the  Sham  and  Cant 
of  Carolina  ;  and  was  not  contradicted  by  any 
Thing  that  carried  any  Probability  of  an  An- 
fwer  •,  and  he  left  it  to  the.  Jury  to  determine, 
whether  the  Defendant  was  guilty. 

The  Jury  thereupon  withdrawing,  returned  qhe  De_ 
within  the  Space  of  half  an  Hour  ;  and  brought  fendant 
in  their  Verdict,  that  the  Prifoner  was  Guilty.  conviBel 

Mr.  Attorney,  on  Tuefday  the  12th  of  Febru- 
ary, prayed  Judgment  againft  the  Defendant  : 
That  the  Court  would  fet  a  good  Fine  upon 
him,  and  he  might  find  Sureties  for  his  good 
Behaviour  for  Life :  Whereupon  Mr.  Williams 
reprefented,  that  Mr.  Hampden  was  but  Heir  ap- 
parent to  his  Father,  who  was  alive  :  So  that 
he  had  only  the  Profpect  of  an  Eftate  ;  very 
little  in  Pofleffion  ;  and,  according  to  Magna 
Charta,  Fines  ought  to  be  fet  with  a  Salvo  Con- 
tenemento. 

The  Chief  Juftice  anfwered,  If  the  Crime  had 
been  proved  by  two  Witnefles,  it  would  have 
wrought  a  Forfeiture  of  his  Eftate  and  Life  too, 
and  corrupted  his  Blood  ;  and  that  it  deferved 
a  great  Punifhment,  if  they  could  impofe   one 
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adequate  to  his  Deferts  ;  and  the  Claufe  in  Mag- 
na Charta  never  meant  Fines  for  great  Offences, 
but  Amerciaments  "only. 

Then  a  Fine  of  40,000  Pounds  was  fet  upon 
the  Defendant  •,  and  he  was  ordered  to  be  im- 
prifoned  till  he  paid  it,  and  find  Sureties  for  his 
good  Behaviour  during  Life:  But  the  Chief  Juf- 
tice  told  the  Defendant,  If  he  would  apply  him- 
felf  to  his  Majefty,  he  might  find  Mercy. 

Then  Mr.  Hampden  being  committed  for  his 
Fine,  his  Bail  were  difcharged. 

As  every  one  of  the  fix  Noblemen  and  Gen- 
tlemen, charged  with  affembling  and  confulting 
to  raife  a  Rebellion,  and  depofe  the  King,  ei- 
ther confeffed  the  Fact,  or  were  convicted  of  it ; 
there  is  little  Doubt  to  be  made  of  the  Truth 


of  the  Confpiracy,  or  of  their  Share  in  it.    And     ^H- 
I  queftion  whether  their   Friends  at  this  Day  36Car •**• 
would   endeavour  to   difprove  the  Charge  ;    or  ^-^V^ 
rather,  whether  they  do  not  look  upon  them  as 
Heroes  and  Patriots^  that  endeavoured  to  pre- 
ferve  the   Religion  and  ConftitutiOn    of  their 
Country,  with  the  Hazard  of  their  Lives'. 

I  mall  only  obferve  here,  that  though  Bimop 
Burnet,  in  his  pofthttmous  Hiftory,  fpeakinb- 
of  the  intended  Affaffination  of  the  King  at  the 
Rye-Houfe,  fays',  It  was  ail  but  rambling  Dif- 
courfe,  all  was  but  Talk :  Yet  at  this  Trial  of  ■ 
Mr.  Hampden,  when  he  was  asked,  *  If  he  believ- 
ed the  Plot ;  he  anfwefed,  /  make  no  Doubt)  as  to 
the  Ajjajfination. 


5<sc3i.  The  Trial  ofWiLLiAMSACHEVERELL,  Efq ;  and  twen-  ^ 
ty-one  more,  for  a  Riot,   in  the  Court  of  Kings-Bench^^r^ 
the  2d  of- May,  Eajier-Terrn,  1684..     36  Car*  H- 
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AN  Information  was  preferred  by  Sir  Ro- 
bert Sawyer  the  Attorney  General,  againft 
William  Sacheverell  Efq ;  George  Gregory  Efq  • 
Richard  Mansfield  Efq;  Henry  Plumtree  Efq; 
Charles  Hutchinfon  Efq;  John  Greaves  Gent. 
William  Greaves  Gent.  &c.  Setting  forth, 
That  on  the  twenty-ninth  of  September,  in  the 
thirty-fourth  Year  of  the  prefent  King,  at  the 
Town  of  Nottingham,  there  was  an  Affembly 
duely  fummoned,  before  Gervas  Wild,  then 
Mayor  of  the  faid  Town,  for  the  electing  and 
fwearing  a  new  Mayor  of  the  faid  Town,  for 
the  Year  enfuing  :  That  the  faid  Mayor  proceed- 
ing to  Election,  made  a  Proclamation  for  all 
Perfons  to  depart,  that  were  not  concerned  in  the 
Election,  and  for  keeping  the  Peace  ;  and  that 
they,  the  faid  Will.  Sacheverell,  and  the  reft  of 
the  Defendants,  neverthelefs,  well  knowing  the 
Premifes,  and  being  unconcerned  in  the  faid 
Election,  did  diflurb  the  Peace  of  the  Place, 
fet  the  Town  together  by  the  Ears ;  and,  in  a 
riotous  Manner,  affemble  themfelves  with  many 
other  ili-difpofed  Perfons,  to  the  Number  of 
five  hundred,  and  continued  the  Riot  for  the 
Space  of  feven  .Hours,  with  a  great  deal  of 
Noife  and  Tumult  •,  and  with  Force  and  Arms, 
did  riotoufly  carry  away,  and  detain  a  Mace, 
from  one  John  Malin,  then  one  of  the  Sheriffs 
of  the  faid  Town  ;  to  the  great  Terror  of  his 
Majefty's  Subjects,  to  the  evil  Example  of  o- 
thers,  and  againft  the  King's  Peace,  &c. 

The  Cafe,  as  ftated  by  Mr.  Sacheverell,  is  as 
follows :  The  Town  of  Nottingham  claimed  to 
have  been  a  Corporation  by  Prefcription  :  King 
Edward  I.  granted  the  Burgeffes  of  that  Town, 
the  Privilege  of  chufing  a  Mayor  annually,  they 
having  only  Bailiffs  before:  King  Henry  VI. 
made  it  a  County,  and  gave  them  the  Privilege 
of  chufing  two  Sheriffs,  inftead  of  Bailiffs ;  and 
of  electing^  feven  Aldermen  out  of  their  Num- 
ber, one  of  them  to  be  Mayor  annually  :  That 
the  Aldermen,  while  they  remained  fuch,  mould 
be  Juftices  of  Peace  •  and,  that  the  Town  of 
Nottingham  Ihould  for  ever  be  a  Body  Corpo- 
rate, by  the  Name  of  Mayor  and  Burgeffes : 


And  that  no  Charter  fince,  or  any  By-Law, 
had  given  the  Aldermen  any  more  Power  than 
they  held  by  that  Charter ,  which  was  no  more 
than  every  Burgefs  of  the  Town  had ;  except 
the  Privilege  of  being  Juftices  of  Peace,  and 
wearing  Gowns  and  Hoods. 

That  the  Aldermen,  however,  in  the  Reign 
of  King  James  I.  did  take  upon  them  to  be 
Part  of  the  Council,  and  intermeddle  in  the  Af- 
fairs of  the  Town  ',  and  pretend  to  have  a 
Right  of  letting,  and  difpofing  of  the  Corp ora* 
■  tion-Lands,  Bridge-Lands,  and  School-Lands ; 
of  which  the  Burgeffes  complained  to  the  Lords 
of  the  Council,  in  the  Year  1605,  and  prayed 
Redrefs :  The  Council  referred  the  Matter  to 
the  Judges  of  Affize  ;  but  it  was  afterwards  .jk- 
micably  agreed,  That  there  ihould  be  a  Coun- 
cil of  twenty- four  Perfons ;  ('the  Aldermen  for 
the  Time  being  always  excepted,)  and  thefe, 
with  the  Mayor,  or  (the  Majority  of  them) 
fhould  have  the  letting  or  difpofing  of  the 
Town-Lands  ;  and  that  Pretence  of  the  Alder- 
men, to  difpofe  of  their  Lands,  or  to  be  of  tha 
Council,  was  given  up,  till  of  late  Years. 

That  the  Burgeffes  being  informed,  That  in 
Eafter-Term  laft,  the  Mayor,  and  fome  of  the 
Aldermen  of  the  Town,  had  a  Defign  to  fur- 
render  the  Charter  of  that  Corporation;  for  the' 
Prevention  of  the  ill  Confequences  thereof,  they 
entered  four  Caveats,  two  at  the  Lord  Chancel- 
lor's, and  two  at  the  Attorney-General's  ;  one 
of  which,  in  each  Place,  was  againft  patting  a- 
ny  new  Charter  to  the  Town  of  Nottinghamy 
without  the  Privity,  Confent,  or  Hearing  of  the 
Burgeffes  ;  the  other  againft  the  accepting  of  a- 
ny  Surrender  of  any  Charter  of  that  Town, 
without  the  like  Privity,  Confent,  or  Hearing. 

However,  the  Mayor,  called  a  Council  the 
twenty-fifth  of  July  laft,  without  giving  Notice 
what  the  Bufinefs  would  be  ;  and  there  appearing 
at  the  Hall  the  Mayor,  five  Aldermen,  and 
twenty-two  of  the  Council,  befides  Alderman 
Toplady,  whofe  Election  was  contefted ;  the 
Mayor  caufed  the  Qydlion  to  be  put,  for  fur- 
rendering  their  Charters :  And,    though  it  was 

objected 
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3  1684.  objected  by  fome  of  the  Council,  That  the  Al- 
6Car.  II.  dermen  had  no  Right  to  vote  •,  yet  the  Mayor 
^^^T*^  caufed  the  Poll  to  be  taken,  and  admitted  the 
Aldermen  and  Mr.  Toplady  as  Voters  :  And 
there  appeared  to  be  the  Mayor,  four  Alder- 
men>  and  nine  of  the  Council  for  furrendering  j 
and  Aldermen  Greaves,  the  two  Coroners,  and 
ten  more,  were  againft  furrendering  ;  fo  that  the 
Votes  were  equal :  But,  if  <Topladf%  Vote  was 
not  good,  (as  he  held  it  was  not)  Thofe  that 
were  againft  the  Surrender  were  a  Majority  : 
And  if  the  Aldermen  had  no  Right  to  give  their 
Votes,  as  he,  conceived  they  had  not,  either  by 
Prefcription  or  Charter  ;  then  there  were  only 
the  Mayor  and  nine  of  the  Council  for  the  Sur- 
render, and  thirteen  of  the  Council  againft  it. 

Nor  had  the  Council,  as  he  apprehended,  a- 
ny  Right  to  furrender  their  Charters,  if  there 
had  been  a  Majority  of  them  ;  being  only  elect- 
ed by  the  reft  of  the  Burgefles,  for  the  Manage- 
ment of  the  Revenues  of  the  Corporation,  and 
the  Difpatch  of  fbme  other  ordinary  Affairs : 
f  All  the  BurgefTes  were  interefted  in  the  Matter, 

and  had  as  good  a  Right  to  vote  as  any  of  the 
Council  j  nor  could  the  Mayor,  Aldermen,  or 
Council,  bind  their  Hands,  or  furrender  their 
Charter,  without  the  Confent  of  the  Burgefles : 
However,  the  Mayor,  as  foon  as  the  Vote  paf- 
fed  in  the  faid  Aflembly,  for  the  Surrender  of 
the  Charter,  produced  an  Inftrument  in  writing, 
purporting  a  Surrender,  and  caufed  the  Town- 
Seal  to  be  fixed  to  it,  and  fent  it  up  to  London. 

Whereupon  the  Burgefles  of  Nottingham, 
who  were  againft  the  Surrender,  advifed  with 
Counfel,  Whether  many  of  their  Cuftoms  and 
Privileges  in  reference  to  Trade,  which  they 
held  only  by  Cuftom  or  Prefcription,  and  the 
Lands  they  held  of  the  Crown,  and  of  private 
Perfons,  which  were  of  a  great  annual  Value, 
would  not  be  loft  by  a  Surrender  of  their  Char- 
ter ? 

To  which  the  Counfel  anfwered,  That  if  the 
Charters  of  any  Body  Corporate  were  lawfully 
•  furrendered,  the  Corporation  that  held  by  fiich 
Charters  was  diflblved,  and  the  Heirs  of  the  Per- 
fons that  granted  the  Lands,  would  be  entitled 
to  recover  the  fame;  and  as  to  the  Crown 
Lands,  his  Majefty  might  grant  them  again  to 
the  Corporation :  But  no  new  Charter  would 
give  them  a  Title  to  fuch  Lands,  as  had  been 
granted  by  private  Perfons,  and  enable  the  Cor- 
poration to  keep  them  from  their  Heirs  ;  as  was 
refolved  by  the  Judges  when  the  Mqnafteries 
were  furrendered  ;  and  therefore  a  fpecial  Aft  of 
Parliament  was  made,  to  veft  thefe  Lands  in 
the  King. 

That,  if  they  claimed  a  Right  of  Common  in 
other  Men's  Lands,  their  Prefcription  for  Com- 
mon would  be  deftroyed  by  fuch  a  Surrender. 

That  their  Freedom  from  Tolls,  in  like  Man- 
ner, would  be  loft.      * 

And  to  the  laft  Queftion.  (viz.)  Whether,  if 
the  Mayor  and  other  Members,  without  the 
Confent  of  the  Body  Corporate,  mould  furren- 
der the  Charters  of  the  Corporation  ;  the  parti- 
cular Perfons  who  received  Damage  thereby, 
might  not  have  an  Action  againft  the  Mayor  and 
fuch  other  Members?  it  was  anfwered,  They 
might :  But  to  prevent  the  furrendering  the  Char- 
ter,   and  the    Suits   and  Inconveniencies  that 
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might  beoccafioned  thereby,  it'  was  thought  fit 
to  prefect  Mr.  Mayor  with  their  Senfe  of  his 
Proceedings,  and  declare  their  Diflent  to  any 
Surrender  ;  and  accordingly  a  Writing  was  drawn 
engroffed  and  figned,  by  between  three  and  four 
hundred  of  the  Burgefles,  and  prefented  to  the 
Mayor,  on  the  14th  of  Auguft,  as  the  Senfe  of 
moftof  the  Burgefles  of  that  Town  ;  in  which 
Inftrument   they  fay, 

That  underftanding  the  Mayor,  and  thirteen 
more  of  the  Corporation,  had,  without  the 
Confent  of  the  Burgefles,  agreed  to  furrender 
the  Charters,  Liberties,  and  Franchifes  of  the 
Corporation  ;  and  caufed  the  Corporation-Seal 
to  be  affixed  to  an  Inftrument,  for  making  fuch 
Surrender  ;  They,  confidering  the  great  Damage 
it  muft  be  to  the  Corporation,  and  to  every  par- 
ticular Burgefs,  if  they  fhould  be  fo  furrendered, 
did  fignify  their  Thoughts  on  what  they  had 
done,  and  were  about  to  do  :  That  many  of 
their  Liberties  a«d  Franchifes  would  be  loft,  if 
fuch  Surrender  fhould  be  effected,  as  they  had 
agreed  to:  They  did  thereby  declare  their  Dif- 
fent  to  thofe  Proceedings ;  and  that  they  did 
not,  nor  ever  would  confeht  that  a  Surrender  of 
any  Charter,  Liberty,  Franchife,  or  Privilege 
of  the  Corporation  of  Nottingham^  fhould  be 
made  •,  and  that  they  would  by  all  lawful 
Means  oppofe  the  fame  j  and,  in  cafe  they  pro- 
ceeded in  the  faid  Surrender,  they  fhould  expect 
fuch  Satisfaction  as  the  Law  would  give  them. 

The  Burgefles  alfo  ordered  Caveats  to  be  en- 
tered at  the  Lord  Chancellor's,  the  Lord  Privy 
Sea' Is,  and  the  Signet-Office,  againft  furrendering 
their  Charters  without  their  Confent,  and  a- 
gainft  the  pafling  any  new  Charter  :  A  Petition 
alfo  was  figned  by  three  hundred  and  fixty  Bur- 
gefles, defiring  to  be  heard*  before  any  Surren- 
der of  their  Charters  fhould  be  accepted. 

But,  contrary  to  the  Expectation  of  the  Bur- 
gefles, Mr.  Mayor,  having,  as  he  faid,  received 
Advice  from  London,  that  the  Inftrument  he 
had  fent  up  for  furrendering  the  Charters  was  not 
fufficient  •,  did,  on  Saturday  the  twelfth  oltAuguJt> 
without  fummoning  a  Council,  affix  the  Town- 
Seal  to  another  Inftrument  of  Surrender  ;  which 
was  prefented  to  his  Majefty  the  14th  of  Att- 
guft :  And  he  fuggefts  that  the  Mayor  broke  o- 
pen  the  Cheft,  where  the  Town-Seal  was  kept, 
tocomeatit:  The  Seal  being  kept  under  three 
Locks  and  Keys,  and  the  Officers  who  had 
them  refuting  to  deliver  him  the  Keys,  with- 
out calling  a  Council :  From  all  which  Confider- 
j  ations,  they  looked  upon  the  Surrender  that  had 
been  made  of  their  Charters  to  be  illegal,  and 
hoped  ftil'l  to  preferve  their  antient  Rights,  by 
the  Afliftance  of  the  Courts  of  Juftice :  And 
when  a  new  Charter  was  fent  down,  they  actu- 
ally refufed  to  accept  it  •,  but  proceeded  to  the 
Choice  of  a  new  Mayor,  according  to  their  old 
Charter  i  Mr.  Sacheverell,  one  of  the  Honorary 
Burgefles,  and  the  reft  of  the  Gentlemen  men- 
tioned in  the  Information,,  being  at  the  Town- 
Hall,  and  countenancing  the  Burgefles,  in  dieir 
Oppofition  to  the  new  Charter ;  which  appears 
to  have  been  the  Occafion  of  preferring  this  In- 
formation againft  them.  * 

All  the  Defendants,  except  Plumtree ,  pleaded  ?&*  *>*•  . 
Not  Guilty  to  the  Information;    but  Pledged, -£S 
That  the  Inhabitants  of  the  Town  and  Coun-  Fgeuin„ ' 
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t<S&4  ry  of  the  Town  of  Nottingham,  ought  not  to  be 
j6Car.  II.  drawn  out  of  their  faid  County  -,  and  defiring 
^^^"^  that  a  Jury  of  the  County  of  Kent  might  try  the 
IfTue;  the  Attorney  General  agreed  to  it;  and, 
accordingly  a  Jury  of  Gentlemen  of  the  County 
Tried  by  a  of  Kent,  were  impanelled,  and  fworn:  After 
Z"Z/r°m  which,  the  King's  Counfel  opened  the  Informa- 
tion and  the  Evidence  ;  and  calling  their  Wit- 
nefTes ;  Mr.  Pollexfen,  of  Counfel  for  the  Defen- 
dants, objected  to  the  fwearing  Mr.  Wild, 
Mr.  Edge,  and  other  Members  of  the  new  Cor- 
poration, as  not  being  competent  WitnefTes  in 
this  Cafe  :  He  laid,  There  was  a  Difpute, 
Whether  the  Old  Corporation  was  in  being,  or 
not  ?  and,  Whether  the  New  Charter  was  a 
good  Charter  in  Law  ?  That  the  Matter  was  de- 
pending both  in  the  Chancery  and  King's-Bench  : 
A  Scire  Facias  having  been  brought  againit  the 
New  Charter,  and  a  Quo  Warranto  in  this  Court, 
againft  the  Old  •,  and,  if  it  mould  fo  fall  out, 
that  the  New  Charter,  upon  which  the  Inform- 
ation was  founded,  was  not  good  in  Law,  the 
Caufe  muft  go  for  the  Defendants  :  That  the 
Members  who  claimed  under  the  New  Corpo- 
ration, therefore,  could  not  be  WitnefTes  ;  becaufc 
they  would  thereby  maintain  their  Intereft  in  the 
New  Charter. 

The  Chief  Juflice  anfwered,  They  were  not 
about  to  try,  whether  the  Old  or  New  Charter 
was  good,  that  would  not  come  in  Queftion  on 
this  I  flue :  But,  whether  there  was  a  Riot  com- 
mitted by  the  Defendants,  againft  the  publick 
Peace. 

Then  Alderman  Wild,  who  was  Mayor  at 
the  Time  of  the  Riot,  was  fworn,  and  depofed, 
That  on  Michaelmas-Day,  being  the  Day  for 
electing  the  Mayor,  he  was  waiting  at  his 
Houfe,  in  Expectation  of  the  New  Charter ; 
and  the  Burgefles  came  to  him,  and  would  have 
had  him  gone  with  them  to  Church,  as  was  u- 
fual  on  that  Day  ;  but  he  told  them  the  New 
Charter  was  coming,  and  defired  they  would 
(lay  a  little-,  however,  they  went  to  Church, 
with  Mr.  Sacheverell  at  the  Head  of  them,  leav- 
ing him  ('the  Mayor),  and  fome  of  the  Alder- 
men with  him  :  That  the  New  Charter  arriving 
immediately  after,  he  went  to  the  Town-Hall, 
in  order  to  be  fworn  •,  and  fent  to  the  Church, 
for  the  Town-Clerk  to  come  and  adminifter 
him  the  Oath,  that  he  might  act  as  Mayor  under 
the  new  Charter  :  The  Town-Clerk  fent  him 
Word  at  firft,  that  he  would  not  come ;  but 
not  long  after  he  came,  with  Mr.  Sacheverell, 
and  other  Gentlemen  mentioned  in  the  Informa- 
tion, and  many  more,  who  were  not  Burgefles ; 
and  thofe  of  them  that  were  Burgefles  had  no 
Votes  by  the  old  Charter  :  That  he  was  a  little 
amazed  to  fee  fo  many  Gentlemen  -,  and  he  took 
the  new  Charter  out  of  the  Box,  and  fhewed  it 
them,  and  would  have  had  Alderman  Edge  the 
Town-Clerk  read  it,  but  herefufedj  and  fome 
Peopte  cried  out,  No  New  Charter,  No  New 
Charter ;  and  Mr.  Sacheverell  faid,  This  is 
not  our  Bufinefs  here,  we  come  for  the  Election 
of  a  Mayor  by  the  old  Charter:  That  he  (the 
Mayor)  then  faid  to  Mr.  Sacheverell,  I  know 
no  Bufinefs  you  have  here,  nor  a  great  many 
Gentlemen  more  ;  it  would  better  become  you 
to  be  in  another  Place  :  That  Mr.  Sacheverell 
then  demanded,  If  he  would  proceed  to  an  E- 


lection  ?  And  he  (the   Mayor)   anfwered,     He     1684.. 
had  a  great  deal  to  do,  before  he  could  proceed  S^Car  J* 
to  an  Election,  he  muft  be  fworn  himfelf,  and  ^/V^' 
fwear  half  a  Dozen  more,  in  the  Room  of  thofe 
that  were  left  out  in  the  new  Charter-:  And  then 
they  cried    out  again,    No   New  Charter,    No 
New  Charter  ;  A  Greaves  Mayor :    They    bid 
Alderman  Edge  take  his  Book  alfo,    and  pro- 
ceed  to   Election  ;      demanding  of    him    (the 
Mayor),  Who  he  was  for?  To  which  he  replied, 
They  could  not  proceed  to    Election  without 
his  Confent,  and   he  clifclaimed  it  •    and    then 
adjourning  the  Court  from   the  Council-Room, 
to  the  Guild-Hall  adjoining;  he  went  out  into 
the  Hall,  where  fitting  on  the  Bench  with  fome 
of  his  Brethren,  he  was  fworn :    Then   he  told 
the  Burgefles  of  the  Town,  the  King  had  grant- 
ed them  a  new  Charter,  and  they  fhould  hear  it 
read :  But    Mr.    Gregory   and    Mr.   Hutchinfon, 
mentioned  in   the     Information,    coming  from 
the  Gentlemen  in  the  inner  Room,    told    him, 
they  had  elected  Mr.  Greaves  Mayor';'   and  de- 
fired  he  (the  Mayor)  would  come  and  hear  him 
fworn:  But  he    (the  Mayor)    told   them,    they 
could  not  elect  a  Mayor  without  him,    and   he 
would  have  nothing  to  do  with  it  ;    whereupon 
there  was  fuch  a  Noife  and  Tumult,    that   they' 
were  afraid  they  fhould  have  been  pulled  off  the 
Bench  ;  and  Mr.  Alderman  Parker  faid,  Shall 
we   ftay  here  and  be  knocked   on  the  Head  ?' 
That  he  replied,  He  hoped  there  was  no  Danger 
of  that ;  and  commanded  Silence  while  the  New 
Charter  was   reading  :    Whereupon   an  honeft 
Gentleman,  a  Barrifter,  took  the  Charter,    and 
read  it  to  the  Burgefles,    as  far   as  they  would 
give  him  Leave :  That  he  made  Proclamation 
for   Silence,    and    keeping  the   Peace,   feveral 
Times,  commanding  all   that  had   no  Bufinefs 
there  to  depart  •  but  they  were   fo  outrageous, 
that  Alderman  Parker  apprehending  his  Life  in 
Danger,   ran  out   of  Court :  He  fthe  Mayor  j 
ftaid  fome  little  Time  after ;  but  finding  nothing 
could  be  done  for  the   Noife,    he  adjourned  the 
Court  to  his  own  Houfe,  and  went  away  ;    and 
was  no  fooner  come  Home,  but  Mr.    Gregory? 
Mr.    Hutchinfon,     and  fome  other   Gentlemen, 
came  after  him,  and  very  faucily  demanded  his 
Mace :  That  he  anfwered  them,  he  received   it 
by  the  King's  Authority,    and  to   the  King's 
Authority  only  fhould  refign  it :  They  had   no- 
thing to  do  in  the  Election,  either  by  the   New 
or  the  Old  Charter ;  and  thereupon  they  went  a- 
way  :  And  when  he  had   fworn  all  thofe  that 
were  in  the  New  Charter,  they  proceeded  to  E- 
lection,    and  chofe    Mr.  Toplady   Mayor,    and 
went  in  the  ufual  Manner,  and  proclaimed  him 
at  the  Market-Crofs  ;  and   while  they  were  pro- 
claiming him,  came  Shcrwin  and  Green,  and  a 
great  many    more,    and  cried   out,    No  New 
Charter,    No  New  Charter,  A  Greaves  Mayor  -, 
fhouting,    and  throwing  up  their    Hats :    And 
the  Court  demanding,  Who  was  at  the  Head  of 
this  Rabble?     He   anfwered,    He  believed,    if 
Mr.  Sacheverell,  and  the  reft  of  the  Gentlemen, 
had  not  been  there,  they  had  met  with  no  Dif- 
turbance  ;   it  was  they  that   abetted  and  counte- 
nanced the  Tumult. 

That  being   apprehenfive  the  Tumult  would 

increafe,  the  next  Day  being  Market-Day,  and 

they  might  be   knocked  on  the   Head,    he    dif- 
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patched  a  Letter  to  the  Duke  of  Newcqftle,  to 
come  to  their  Afliftance ;  and  he  came  with 
fome  Troops,  and  ftaid  till  the.  Town  was 
quiet :  However,  the  other  Side  had  proclaim- 
ed their  Mayor  (Greaves),  at  the  Market-Crofs 
firft,  as  they  ("the  New  Charter  Men)  did  Topla- 
dy  ;  it  being  ufual  to  proclaim  the  Mayor  on  the 
Day  of  Election,  and  on  the  Market-Day  fol- 
lowing. 

It  being  demanded,  If  Mr.  Sacheverell  was 
a  Burgefs  ;  the  Mayor  anfwered,  He  was  a 
Burgefs  by  the  Old  Charter  •,  but  was  not,  how- 
ever, one  of  the  Electors  ;  nor  had  any  thing 
to  do  there :  The  Electors  were  the  Mayor,  Al- 
dermen, Sheriffs,  Coroners,  and  the  reft  of  the 
Council,  by  both  Charters ;  none  of  the  other 
Burgeffes  ufed  to  appear  at  the  Election. 

Mr.  Malm,  one  of  the  Sheriffs  of  Nottingham, 
confirmed  the  Teftimony  that  Mr.  Wild  the 
Mayor  had  given  ;  and  added,  that  the  Mayor 
having  ordered  Proclamation,  for  all  to  depart 
out  of  the  Council-Chamber,  that  had  no  Bufi- 
nefs  there  •,  and  a  Tumult  being  made,  it  was 
with  Difficulty  he  efcaped  from  them  into  the 
Town-Hall :  And  they  laid  their  Hands  on  the 
Mayor's  Mace  to  have  flopped  it;  but  the  Ser- 
jeant got  away  with  It,  and  went  out  with  the 
Mayor  and  feveral  of  the  Aldermen ;  and  Mr. 
Sacheverell  cried  out  feveral  Times,  Stop  the 
Books :  That  he  (the  Sheriff;  was  crouded  out, 
and  not  fuffered  to  take  his  own  Mace ;  and 
thought  he  fhould  have  been  knocked  on  the 
Head :  That  he  fent  the  Serjeant  for  his  Mace, 
and  they  would  not  let  him  have  it :  That  he 
went  in  himfelf  afterwards  for  the  Mace,  and 
they  refcued  it  from  him,  and  would  not  let 
him  bring  it  away :  And  that  the  Burgeffes 
were  fo  tumultuous  in  the  Hall,  that  Alderman 
Parker  ran  away,  left  he  fhould  be  knocked  on 
the  Head. 

Alderman  Rippon,  being  fworn,  confirmed 
the  Teftimony  of  Wild :  The  Mayor  alfo  added, 
that  his  Clothes  were  torn  off  his  Back,  in  en- 
deavouring to  fave  the  Charter  from  being  torn 
in  Pieces  •,  and  that  the  Tumult  in  the  Hall, 
was  occafioned  chiefly  by  two  of  the  Gentle- 
men coming  out  of  the  Council -Chamber  into 
the  Town-Hall,  and  demanding  of  Wild  the 
Mayor,  that  he  would  come  into  the  Council- 
Chamber,  and  fwear  Greaves  in  Mayor,  whom 
they  had  taken  upon  them  to  elect ;  though  no 
Mayor  could  be  elected.,  but  in  the  Prefence  of 
the  old  Mayor  :  That  the  Mayor  and  Alder- 
men, finding  themfelves  in  Danger,  adjourned  to 
the  Mayor's  Houfe ;  where  they  chofe  Mr. 
Toplady  Mayor,  by  the  New  Chartej,  and  after- 
wards proclaimed  him  as  ufual. 

Mr.  Reynolds,  who  carried  down  the  New 
Charter,  being  fworn,  attefted  the  Truth  of 
what  Wild  the  Mayor  had  teftified  :  As  did  alfo 
Alderman  Parker ;  who  added,  that  expecting 
to  be  knocked  on  the  Head,  and  with  much 
Difficulty  getting  out  of  the  Town-Hall,  he 
went  and  drank  a  Glafs  of  Wine,  for  he  was  al- 
moft  fpent. 

Whereupon  Jeffries,  the  Chief  Juftice,  ob- 
ferved,  That  was  to  recover  his  Heart  again, 
that  was  finking  ;  for  an  Alderman's  Heart  gene- 
rally jinks  injuch  a  Fright. 

Parker  replied,  He  went  back  again  after- 
wards ;  for,  he  faid,  if  they  muft  be  knocked 


on  the  Head,  he  would  go,  and  be  knocked  on     1684. 
the  Head  with  them;  which  gave  the  Chief  Juf-  36Car"U- 
tice  Occafion  to  obferve  again,  That  his  Courage  ^^^^ 
came  again,  when  he  had  a  Glafs  of  Wine. 

Then  Parker  proceeded,  and  faid,  He  met 
Wild  the  Mayor,  and  fome  of  his  Brethren, 
comingfrom  the  Town-Hall,  and  went  with 
them  to  the  Mayor's  Houfe  ;  where  they  chofe  a 
Mayor,  according  to  the  new  Charter  ;  and  pro- 
claimed him,  as  the  former  Witneffes  had  tef- 
tified: Adding,  that  Greaves,  whom  the  other 
Party  pretended  to  have  chofen  Mayor,  conteft- 
ed  with  the  Mayor  in  the  Church  the  next  Sun- 
day, for  the  Chair  j  but  it  was  not  yielded  to 
him. 

Somner  the  Sheriff's  Serjeant,  being  fworn,  Somner'j 
confirmed  feveral  of  the  Particulars  the  former  Evidence. 
Witneffes  had  attefted  ;  and  depofed,  That  the 
Sheriff's  Mace  was  wrefted  from  him,  by  the 
Company  in  the  Council-Chamber  ;  and,  that 
neither  he,  nor  his  Mafter  the  Sheriff,  were 
fuffered  to  have  it  again  ;  and  that  he  (Somner) 
was  beaten  by  fome  of  the  Rabble,  when  he  de- 
fired  them  to  be  quiet. 

Mr.  Richard  Wright  alfo  was  fworn,  and  Wright** 
confirmed  the  Evidence,  given  by  the  former  Evidence. 
Witneffes. 

Mr.   Pollexfen,  Counfel  for  the   Defendants,  OB/erva- 
then  obferved  in  their  Behalf,  That  the  Inform-  t!0m  °fth* 
ation  charged  a  tumultuous  Affembly   on  the  jt"~ 
Defendants,  to  difturb  the  Election  of  a  Mayor  Counfelon 
upon  the  new  Charter :  That  it  charged  alfo  the  this  Evi- 
taking  away  the  Mace  from  Malin,    who  was  dence- 
then  Sheriff:    But  Malin  was   Sheriff  by   the 
old  Charter,  and  not  by   the  new  -,  and,  if  fo, 
then  by  the  Surrender  of  the  old  Charter,  he  was 
out  of  Office,  and  the  Information  failed   as  to 
that  Point. 

And  as  to  the  affembling  and  acting  of  the 
Defendants,  and  others,  under  the  old  Charter; 
the  Mayor  was  by  that  to  be  elected,  or  rather  con- 
firmed, and  take  his  Place  on  Michaehnas-T)iy  : 
Now  Greaves  was  nominated  according  to  Cuf- 
tom,  on  the  14th  of  Augufi,  before,  and  agree- 
ably to  their  Conftitution  by  the  old  Charter  :  If 
the  former  Mayor  was  not  prefent,    the  Coroner 
had  Power  to  fwear  the  new  one :  And  Greaves 
was  fworn  by  the  Coroner,  in   the  Abfence  of 
the  laft  Mayor :  All  Things  were  done  by  the 
old  Corporation,  as  ufual  :  It  was  faid,  indeed, 
that  fome  of  the-  Defendants   were   not  of  the 
Corporation,  and  others  had  no  Vote  at  the  E- 
lection  ;  but,  admitting  they  had  no  Voice,  yet 
there  was  no  Crime :  For,  if  a  Burgefs  was  pre- 
fent at  the  Election  of  the  Town   Officers,    and 
did  advife  or  affift  at  an  Election,  (and  he  was 
not  altogether  unconcerned  in  it)  ;  this  of  itfelf 
could  be  no  Crime  :  The  Day  was  Michaelmas- 
Day,  the  ufual  Time  of  Election  •,  the  Place, 
and  Proceedings,    were  according  to  Cuftom, 
and  the  old  Charter  •,  for  they  went  firft  to  the 
old  Mayor's,    then  to  Church,  and  from  thenge 
to   the    Council-Chamber*    where  the  Mayor 
ufed  to  be  confirmed,   who  was  nominated  be- 
fore :  There  they  did  elect,  or  confirm,  Greaves 
Mayor,  and  fent  to  the  old  Mayor,  who  was 
then  in  the  Hall,  to  be  prefent  at  the  Swearing 
of  him  -,    all  which  was  according   to  the  old 
Charter  ;    and  the  fole  Queftion  therefore  was, 
Whether  that  Charter  was  in  Force  ?  For,  if  it 
was,  their  fwear ing  Greaves  Mayor,    and  de- 
manding 
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1684.     manding  the  Mace  of  Wild,    mult  be  regular, 
1  as  was  alfo  their  proclai  ming  the   new   Mayor  : 
That  the  crying  out,    A    Greaves  Mayor,    was 
but  a  Sort  of  Applaufe,    very  ufual   at  fuch  E- 
lections  ;    and  they  fhould  fhew  there  was   no 
Violence  or  Force  ufed,  that  could  occafion  the 
calling  this  a  riotous  Affembly :    That  all  that 
was  done  in  the  Council-Chamber,     was   before 
Wild  had  taken  the  Oaths  by  the  New  Charter ; 
and  therefore  he  could  not  act  by  Virtue  of  that 
Charter  :  So  that  the  Information  failed  in  that 
Particular ;  where  it  was  charged,  that  the  Af- 
fembly was  duly   fummoned  by  Gervas  Wilji, 
then  Mayor  of  the  Town,  in  PurfUance  of  the 
New  Charter :  For,  if  what  was  done,  was  done 
before  he  was  fworn  Mayor,  it  could  not  be  an 
Affembly  duely  fummoned  by  him ;  he  having 
till  then  no  Authority  to  fummon  it :  Nor  could 
what  the  Defendants  had  done,  be  to  the  Hin- 
drance or  Difturbance  of.  him,  in  the  Exercife  of 
his  Office  ;  and  fo  the  Information  differed  from 
the  Fact  the  Witneffes  had  fworn :    It  appeared 
alfo,  that  the  new  Charter  bore  Date  the  a8th 
of  September ;  and  came  down  the   next  Day, 
being   Michaelmas-Day,    at   eleven  o'   Clock: 
And  they  fhould  fhew  in  their  Proofs,  that  the 
Surrender  of  the  Old   Charter  was  not  enrolled 
till  the   feventh  of  Oclober  afterwards ;    and  he 
held,  the  old  Charter  could  not  be  determined, 
till  the  Surrender  was  enrolled  :  As  the  Old  Char- 
ter therefore  remained  in  Force,  at  the  Time  of 
the  Election,  they  might  well  act  under  it  ;  and 
if  they  had  neglected   to  have  proceeded  to   an 
Election  that  Day,  they  had  been  faulty,   ac- 
cording to  the  old  Charter. 

The  Chief  Juflice  demanding,  Whether 
Malin  was  Sheriff,  or  not :  Mr.  Pollexfen  an- 
fwered,  He  believed  he  was  Sheriff  then  by  the 
Old  Charter.  To  which  the  Chief  Juftice  replied, 
What  had  the  Defendants  then  to  do  with  his 
Mace? 

Mr.  Pollexfen  faid,  As  the  Information  had 
charged  the  Offence  to  be,  in  Taking  away 
the  Mace  from  one'  who  was  Sheriff  by  the 
New  Charter,  and  he  was  not  Sheriff  by  the 
New  Charter,  the  Information  was  faulty. 

The  Chief  Juftice  demanded  again,  If  it 
■was  not  true,  in  Fact,  that  Wild  was  then  May- 
or, and  met  in  an  Affembly,  for  the  Election 
of  a  new  Mayor  ?  Mr.  Pollexfen  anfwered,  That 
was  true  ;  but,  they  conceived,  that  would 
not  fupport  the  Information  :  If  the  Old  Char- 
ter was  in  Being,  they  had  done  nothing  but 
what  they  might  juftify  by  the  Old  Charter  ; 
Mr.  Sacheverell  was  a  Burgefs,  and  might  be 
prefent  at  an  Election. 

The  Chief  Juftice  replied,  It  was  not  an  Of- 
fence, indeed,  for  a  Freeman  of  London  to  be  at 
the  Election  of  the  Mayor  :  But  if  a  Parcel  of 
Freemen,  that  were  not  Liverymen,  came,  and 
run  themfelves  into  the  Bufmefs,  and  gave  Di- 
rections about  that  they  had  nothing  to  do  with, 
crying  out,  Stop  the  Books  ;  Deliver  the  Mace, 
and  the  like  ;  they  concerned  themfelves,and  med- 
dled with  an  Authority  they  had  nothing  to 
do  with  ;  and  mult  fuffer  for  it  :  It  was  never 
known  that  Mr.  Sacheverell,  or  any  other  Gen- 
tleman, intermeddled  with  thefe  Affairs  before. 
Another  of  the  Defendants'  Counfel  faid,  He 
conceived  Malin -was  not  Sheriff;  for  they  had 
chofen  another  Sheriff,  by  the  Old  Charter,  be- 


fore the  Mace  was  demanded  of  him:  And  he    16S4. 
was  left  out  by  the  New  Charter  ;  and  fo  could  3<fCar.II. 
not  be  Sheriff  either  by  the  one  or  the  other.  L/°N»' 
The  Chief  Juftice  demanded,    What   Authori- 
ty they  had  to  take  the  Mace  away   by  Force  ? 
Befides,  he   obferved,  there  was   no  New  She- 
riff chofen.     The  New  Sheriff  was  appointed 
by  the  New  Charter ;  and,  till  that  appeared , 
Malin  was  empowered  to  act  as  Sheriff:  This 
Way  of  Riots,  he  faid,  looked  like  the  Times 
of  Ufurpation  ;  when   the  Rabble  met  to  re- 
form  the  Government  :  Let  us  have  no  fuch 
Doctrines  preached  here,    as     the    Settling  of 
Governments,  and  Trying  of  Rights,  by  Club- 
Law  :  There  were  legal  Courfes  to  be  taken,  to 
try  which  Charter  was  in  Force  :  But  that  was 
not  the  Queflion  here-,    the   Defendants  were 
now  to   anfwer.   Why    they    committed   this 
Riot  ? 

Then  the  Defendants  called  their  Witneffes  ;  swTbo 
and  firft,  Sir  Thomas  Parkyns  depofed,  That  he  Parkyns, 
was   at  the    Council-Chamber    at  Nottingham,  Evidence 
on  the  Day   of  Election;  and  he  faw  no  Di-fir*!*De~ 
fturbance  there  :  There  was  fome  Difcourfe,  in-  feT>danU- 
deed,    of  a  New  Charter,  and  that  they  muft 
have  a  Mayor,  according  to  that  ;   and  others 
voted  for  a  new  Mayor,  according  to  the  Old 
Charter-:  And  when  Wild,  the  old  Mayor,  faw 
that  Greaves  was  like  to  have  a  Majority,    he 
rofe  up,  and  went  away.     He  did  not   oppofe 
the  Election  ;    neither  was  there  any  Proclama- 
tion made  for  any  Body  to  depart  ;  nor  did  any 
of  the  Old-Charter-Men  oppofe  the  reading  the 
New   Charter :  He  did  not  hear  Mr.  Sacheve- 
rell, or  any  Body,  cry  out,  No  New  Charter  ; 
or  to  ftop  the  Books ;  or  any  Outcries  at   all 
made.— -He  did,  indeed,    remember,' that  the 
Old  Mayor  went  away  with  two  Maces,  and  one 
was  left  behind ;  and  that  Mr.  Malin  came  back 
prefently,  and  demanded   it  ;    and  fome  faid, 
they  had  as  much  Intereft  as  Malin  in  it  ;    for 
they  had  paid  their  Shares  towards  it  ;  but  he, 
could  not  tell   who  they  were  :  And  the  Court 
demanding,  If  he  heard  no  Noife  at  all  ?  he  an- 
fwered,   No,  by  my  Soul,    not  I:    Which  di- 
rectly contradicting  all  the  Evidence  that  had 
been  given,  the  Defendants'  Counfel  obferved, 
Sir  Ihomas  was  not  in  the  Hall  when  the  Up- 
roar  was,    but  in  the   Council-Chamber  :   To 
which  the  Chief  Juftice  replied,    Could  he  be 
in  the  next  Room,  and  not  hear  the  Noife  ? 

Mr.  Thynn  alfo  depofed,  That  he  was  in  the  Thynn'i 
Council- Chamber  on  the  Day  of  Election  ;  and  Evidence. 
he  obferved   no  manner   of  Heat,  or  the  leaft 
angry  Word,  or  heard  any  Shout ;  but,  he  faid, 
he  was  a  Stranger,    and  did  not  much  mind 
what  was  done. 

Mr.  Pole  depofed,  That  he  was  at  the  Coun-  Pole**  E- 
cil-Chamber,  and  heard  Wild,  the  Mayor,  ask  vidence. 
Serjeant  Bigland's  Advice,  how  to  proceed  upon 
the  New  Charter  :  Who  faid,  Do  you  afk  my 
Advice  as  Recorder,  or  as  Counfel  ?  and  gave 
no  other  Anfwer  :  That  the  Mayor  put  the  like 
Queftion  to  Mr.  Edge,  the  Town-Clerk,  who 
gave  the  fame  Anfwer  :  After  which  fome  of 
the  Company  faid,  Let  us  go  to  the  Poll  ; 
and  Mr.  Edge  began  to  take  the  Poll ;  and  fome 
that  were  for  the  New  Charter  gave  their 
Votes  :  That  he  faw  nothing  but  civil  Behavi- 
our from  Mr.  Sacheverell,  and  the  Gentlemen 
there  ;  but  he  might  hear  fome  Noife  without 
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16SV  in  t he  Hall.  It  being  demanded,  Ifhefawany 
?^^J  thing'  of  the  detaining  Malln's,  Mace  ?  he  an- 
fwered,  Mr.  Malm,  or  fomebody,  left  a  Mace 
behind  him  ;  and  when  one  came  for  it,  a  Gentle- 
man of  the  Council  pufhed  it  from  him,  and 
would  not  let  him  have  it  ;  but  he  could  not 
be  pofitive  who  it  was. 

The  Court  demanding,  If  he  heard  any  Body 
fay,  Stop  the  Books?  heanfwered,  He  thought 
there  was  a  Difpute  about  the  Books  among 
the  Gownfmen  of  the  Council  ;  but  he  could 
riot  name  any  particular  Perfon. 

The  Court  demanding,  If  Mr.  Sacheverell 
concerned  himfelf  in  the  Election  ?  Pole  an- 
fwered,  T^riat  the  Old-Ch'arter-Men  took  it,  that 
the  Surrender  had  been  furreptitioufly  obtained ; 
and  he  thought  Mr.  Sacheverell  might  fay,  They 
had  a  good  Right  to  infift  upon  the  old  Charter : 
He  added,  that  he  did  not  hear  the  Proclama- 
tion made,  for  all  People  to  depart  that  had  no 
Bufinefs  there :  Whereupon  Reynolds  was  called 
again,  and  depofed  a  fecond  Time,  that  he 
made  fuch  a  Proclamation  in  the  Council-Cham- 
ber, by  Wild  the  Mayor's  Order. 

Mr.  Pole  depofed   farther,    That  the    great 
Shout  in  the   Hall  was  occafioned  by  fending 
Mr.  Huichinfon  (mentioned  in  the   Information) 
to  the  old  Mayor,  to  acquaint  him,  Mr.  Greaves 
had  a  Majority,  and  to  defire  him  to  come  and 
fwear  Mr.  Greaves. 
RyleyV         Mr.  Ryley,  being  called  as  a  Witnefs,  de- 
Enidence.    p0fed,    That    he    was  at   the  Nomination   of 
1  Greaves  for  Mayor,  the  14th  of  Augufi,  accord- 

ing to  the  Cuftom  ;  and  being  fummoned  upon 
the  Clothing  on  Michaelmas-Day,  he  went  to 
the  old  Mayor's,  then  to  Church,  and  from 
thence  to  the  Council- Chamber,  with  the  Old- 
Charter  Men,  where1  he  faw  Greaves  fworn  in 
Mayor  :  And  being  asked,  If  he  ever  knew  the 
new  Mayor  fworn  in  the  Abfence  of  the  old 
one?  Heanfwered,  No :  Nor  did  he  hear  any  Di- 
sturbance in  the  Council-Room,  or  any  Procla- 
mation made. 

Muxlow,  another  of  the  Clothing,  depofed 
to  the  fame  Effect  as  the  laft  Witnefs  had 
done. 

The  Defendants'  called  two  Witneffes,  who 
faid,  They  were  in  the  Hall,  and  heard  the 
Shouting,  and  confirmed  part  of  the  Evidence 
of  the  Witneffes  on  the  other  Side  ;  and  one  of 
them  acknowledged,  he  fhouted  himfelf,  and 
flour i  fried  his  Plat  in  the  Hall. 

Upon  this  Evidence  Mr.  Pollexfen  obferved, 
That  Wild  was  not  fworn  till  moft  of  the  Bufi 
nefs  was  over  ;  and  that,  as  he  could  not  act  till 
he  was  fworn,  this  could  not  be  fuch  an  unlaw- 
ful AfTembly  as  was  laid  in. the  Information  : 
He  had  no  Authority  to  make  Proclamation  for 
the  People  to  depart,  or  do  any  Thing  elfe,  till 
then . 

Then  Wild  being  called  again,  and  afked, 
Whether  he  was  fworn  before  the  Proclama- 
tion ?  anfwered,  The  firfl  Proclamation  was 
made  in  the  Council-Room,  before  he  was  fworn, 
and  the  other  in  the  Hall,  after  he  was  fworn. 

Whereupon  the  Defendants' Council  obferved, 
That  the  Proclamation  made  in  the  Hall  could 
not  affect  the  Gentlemen  in  the  Council-Cham- 
ber, that  did  not  hear  it  ;  and  the  other  was 
made  before  Wild  was  fworn  Mayor  ;  and  the 
Information   fuppofed  they  continued  together, 


Objections 
of  the  De- 
fendants' 
Counfel 
en  their 
eivn  Evi- 
dence. 


and  that  all  the  Facts  were  done   after  he  was     16S4. 
fworn  Mayor  by  the  new  Charter-,  which,  upon  S^CacII. 
the  Evidence,   appeared  not  to  be  fo.  ^-y^r^J 

After  this  the  Defendants  called  Serjeant  Big-  further  E- 
land  as  a  Witnefs  •,  who  depofed,  that  he  was  in  wdencc. 
the  Council-Room  on  the  Day  of  the  Election, 
but  heard  no  Noife  or  Difturbance,  or  any  Pro- 
clamation made  there  :  Neither  did  he  hear  Mr. 
Sacheverell  fpeak  to  the  Mayor. 

Mr.  Edge  being  called,  depofed,  That  he 
took  the  Poll  i  but  did  not  fwear  Greaves  :  That 
the  Gentlemen  would  have  had  him  to  have 
fworn  him  in  the  Abfence  of  the  Mayor  •, 
but  he  refufed.  And  being  aiked,  If  Mr..  Sa- 
cheverell was  among  them  all  Day  ?  He  faid, 
He  was. 

The  Lord  Chief  Juftice,  in  his  Directions  to  tfhe  Chief 
the  Jury,  obferved,  That  the  Defendants  in-  Jufiki's 
fitted  they  could  not  be  guilty  of  the  Riot  laid  fX>- 
in  the  Information,  becaufe  the  Mayor  was  not  Ty. 
fworn,  as  the  Information  charged  -,  But  it  was 
evident  they  were  guilty  of  a  great  Crime  j 
becaufe,  till  another  Mayor  was  chofen,  Wild 
was  Mayor.  And  as  to  what  was  faid,  that 
Greaves,  whom  they  chofe  Mayor,  was  regu- 
larly fworn  into  that  Office,  according  to  the 
old  Charter,  they  could  not  fwear  him  in  the 
Abfence  of  the  old  Mayor  ;  and  whoever  ad- 
mi  niftered  the  Oath  to  him  was  guilty  of  a 
Crime,  as  well  as  he  that  took  it  :  Nor  was 
there  any  Occafion  for  this  Riotous  Affembly  to 
have  inverted  him  in  this  Office,  if  he  was 
legally  chofen  :  They  might  hatye  had  a  Manda- 
mus, to  admit  and  fwear  him  into  his  Office. 
Etfery  Right  had  a  Remedy  ;  and  they  ought 
to  have  taken  a  lawful  Courfe  to  obtain  this  Right 
they  pretended  to  ;  and  he  understood,  there 
was  a  Scire  Facias,  and  a  Quo  Warranto,  de- 
pending, in  order  to  determine  it  :  But  for 
Country  Gentlemen  to  bufy  themfelves,  and 
come  and  head  the  People  at  thofe  Elections 
they  had  nothing  to  do  with,  was  never  practifed 
before.  Had  they  been  only  Spectators,  and 
behaved  themfelves  quietly,  there  had,  indeed, 
been  no  great  Matter  in  it :  But  the  demanding 
People  to  be  fworn,  calling  out  to  ftop  the 
Books,  and  heading  the  Mob,  did  not  become 
any  Man  :  The  greater  the  Man,  the  greater 
his  Influence  ;  and  the  greater  ought  to  be 
his  Punifhment.  He  obferved,  the  Tumult  was 
fo  great  in  the  Hall,  that  the  King's  Charter 
was  like  to  have  been  torn  in  Pieces  ;  and  in 
the  Council-Chamber,*they  feized  the  Sheriff's 
Mace,  and  forced  it  from  him  :  The  People, 
without  any  Authority,  had  chofen  a  Mayor  ; 
that  Mayor  had  affembled  a  Body  of  all  Sorts 
of  People,  that  committed  all '  Manner  of  Dif- 
orders,  under  Pretence  of  acting  by  his  Autho- 
rity ;  which  was,  in  Effect  to  kz  up  a  Com- 
monwealth :  And  had  it  been  on  a  general  De- 
fign,  and  not  with  an  Intent  to  do  fome  parti- 
cular Thing,  it  had  been  High-Treafon. 

If  People  pretended  to  obtain  their  Rights  in 
a  mutinous  Manner  in  general,  that  was  High- 
Treafon  •,  or  at  leaft  fo  near  it,  that  it  would  be 
difficult  to  diftinguifh  them  :  That  if  ever  there 
was  a  Riot,  this  was  plainly  proved  •,  and 
though  they  objected,  Malin  was  not  Sheriff, 
he  muft  have  been  Sheriff  till  another  was 
fworn  ;  and  if  he  was  Sheriff,  they  could  have 
ho  Authority    to    take  his  Mace  from    him: 

Nay, 
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iv,  though  he  was  but  defatto  Sheriff,  and 
_^     poffefled  of  the  Enfign  of  his  Office,  that  was 
v  '    enough  ;  for  the  Right  was  not  to  be  deter- 

mined in  fuch  a  Way  as  this. 

As  to  Wild,  he  was  Mayor  by  the  Old 
Charter  before  he  was  fworn  on  the  New  one: 
He  had  made  Proclamation  for  them  to 
depart,  in  the  Council-Chamber,  and  then 
again  in  the  Hall,  after  he  was  fworn  ;  but 
no  Obedience  was  given  either  to  the  old  Au- 
thority or  the  new  :  They  grew  the  more  vio- 
lent, and  Mr.  Sacheverell,  and  the  reft  of  the 
Gentlemen,  continued  with  them  to  the  laft, 
requiring  the  new  Mayor  might  be  fworn, 
which  could-  not  be  done  in  the  Abfence  of 
the  old  Mayor. 

Sir  Thomas  Parker,  one  of  the  Witnefles 
for  the  Defendants,  indeed  pretended  there 
was  no  Noife,  and  fcarce  a  Word  fpoken  j 
though  their  other  WitnefTes  heard  a  Noife,  he 
heard  none  :  All  was  a  wonderful  regular 
Thing ;  fo  that  the  WitnefTes  they  themielves 
called,  contradicted  each  other;  and  fuch  was 
the  Happinefs  of  fome  People,  that  they 
could  not  hear  if  they  had  no  Mind  to  it : 
Mr.  1'hynn,  another  of  their  Witnefles,  laid, 
he  came  as  a  Stranger,  and  could  give  no  par- 
ticular Account  of  the  Matter.  Others  of 
their  'Witnefles  did  hear  a  Noife,  but  nothing 
of  the  Out-cry,  No  neiv  Charter,  a  Greaves 
Mayor  :  But  then  all  the  King's  Witnefles  had 
pofitively  fworn  thefe  Things ;  and  if  the 
Jury  did  not  look  upon  them  all  to  be  per- 
jured, they  muft  believe  there  was  a  Riot  : 
They  did  hear,  and  they  did  fee,  the  Things 
they  teftified;  though  the  Defendant's  Wit- 
nefles pretended,  they  neither  heard  or  faw 
any  Thing  of  a  riotous  Nature:  And  upon 
the  whole  concluded,  that  every  one  of  the 
Defendants  were  guilty  of  the  Riot,  having 
been  proved  every  Man  to  be  there,  except 
Humphry  Barker,  whom  he  directed  them  to 
acquit. 
IheDefen-  The  Trial  having  continued  long,  the 
Amu  con-  Court  broke  up,  and  the  Jury  afterwards  gave 
viUed.  jn  a  private  Verdict,  which  they  confirmed 
next  Morning  in  Court,  viz.  That  One  and 
Twenty  of  the   Defendants   were   Guilty, 


and   the  other  Defendant,  Humphry  Barker,     1684. 
was  not  Guilty.  36  Car  ir" 

The  following  Trijiity-Term  the  Defen-^^P-' 
dants  were  fentenced  to  pay  each  of  them  a 
Fine,  viz.  Sachever.ell  500  Marks,  Gregory 
300,  Huttbin'hn  200,  Sloevwin,  and  three 
more,  ico  Marks  each,  and  none  of  the  reft 
more  than  20  Marks;  and  the  feveral  Defen- 
dants were  ordered  to  give  Security  for  their 
good  Behaviour  for  a  Year. 

The  Practices  of  the   Miniftry   in    thefe  Rtmarh 
Times,  to  induce   Corporations   to  furrender<wrf,<?7r'"'/ 
their   Charters  by  Threats,  Bribes,  or  other -^&" 
corrupt  and   indirect   Means,  were  certainly 
very   odious,  and  of  dangerous  Tendency  to 
the  Conftitution  :    But  then  the  way  of  fup- 
porting  their  Frivileges   and  Franchifes,    by- 
Riots  and  Tumults,  was  not  to  be  fuffered  ; 
at  leaft  till  they  had  tryed  all  Legal  Ways,and 
found  that  Juftice   was  denied  them  in  the 
Courts  of  Law. 

As  this  was  a  Party  Caufe,  we  fee  the  Wit- 
nefles on  both  Sides  fwore  very  home  to  carry 
their  Point,  and  even  in  direct  Contradiction 
to  each  other:  But  upon  the  whole,  it  feem3 
pretty  evident,  that  there  was  a  great  Tu- 
mult, and  that  the  neighbouring  Gentlemen 
encouraged  the  Burgefles  of  Nottingham  to 
infift  on  their  old  Charter,  and  reject  the 
new  one;  and  as  far  as  they  endeavoured  this 
in  a  legal  Way,  perhaps  they  may  deferve 
Applauie.  But,  as  the  Chief  Juftice  obferved, 
it  would  have  been  of  very  ill  Confequence 
to  try  thefe,  or  any  other  Controversies  by 
Club  Law.  The  Remedy  would  probably 
have  been  worfe  than  the  Difeafe.  As  to 
Mr.  Sacheverell's  Obfervation  in  ftating  his 
Cafe,  'viz.  That  the  Election  ought  to  be 
by  the  whole  Body  of  Burgefles.  This 
feems  to  have  been  given  up  by  both  Sides  , 
for  in  the  Election  of  Greaves  by  the  old 
Charter- men  I  don't  find  that  any  Body  was 
fuffered  to  vote  but  the  Aldermen,  Sheriffs, 
Coroners,and  24  Livery-men  of  the  Common- 
Council.  This  had  been  the  Cuftom  for  many 
Years  paffed ;  the  Burgefles  at  large  had  now 
loft  the  Privilege  of  electing  their  Mayor,  if 
they  had  it  anciently. 


84.  The  Trial  of  Joseph  Hayes,  Citizen  of  London,  ./Si. 
fw"     for  High-Treafon,  at  the  Kings-Bench  Bar,  2ift^ 
November,  in  Michaelmas-Term.  1684.  36  Car  Ah 
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%ht  in-  *T*H  E  Indictm'ent  charges  the  faid  Jofeph 
dtftment.  JL  Hayes  with  High-Treaibn  ;  for  that  he, 
well  knowing  Sir  Thomas  Armstrong  to  be  a 
Traitor,  and  to  have  been  Out-lawed,  and 
proclaimed  guilty  of  High-Treafbn,  in  Con- 
fpiring  the  Death  of  the  King,  did  on  the 
3  1  ft  of  Augi/Jl,  in  the  35th  Year  of  his  Ma- 
jefty's  Reign,  traiteroufly  relieve,  comfort, 
and  maintain  the  faid  Sir  Sthomas  Armftrong, 
and  particularly  did  affign,  or  pay  to  him,  or 
for  his  Ufe,  the  Sum  of  150/.  contrary  to  the 
Duty  of  his  Allegiance,  Qe. 
No.  17. 


he  Prifoncr  being  brought  to  his  Trial  *<"»&•' 
:ift  ox  November,  1684.  Challenged  3$  ienaes. 


The 
the  21 

of  the  Gentlemen  returned  to  try  him  pe- 
remptorily, which  was  as  many  as  he  could 
challenge  by  Law;  and  was  fb  fortunate  as  to 
have  feveral  of  his  Party  and  particular 
Friends  among  the  Twelve  that  were  fworn 
of  his  Jury,  particularly  Sheppard  the  Fore- 
man, and  Bellamy;  and  there  might  be  more, 
but  I  am  not  acquainted  with  the  Characters 
of  the  reft.  The  Names  of  the  Twelve  that^,.  y^j 
tried  him  were  thetfe,  viz.  Samuel  Sheppard,fwor^ 
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A  C  RITICAL  REVIEW  of 


Vhe  Evi- 
dence 


Confta- 
ble'x  Evi 
dence. 


Daniel  Allen,  Rowland  Piatt,  Adam  Bellamy, 
Daniel  Templcman,  U  illiam  Dcwart,  Edward 
Piggott,  i  homas  Brailesford,  Edward  Cheek, 
Edward  Underwood,  Robert  Mafiers,  and 
William  Warren. 

The  Indictment  againft  Sir  Thomas  Arm- 
strong, found  the  12th  of  July  1683.  was  then 
read,  with  the  Proclamation  for  apprehending 
him,  and  declaring  him  to  be  a  Traitor. 
After  which  the  Witneffes  were  called ;  and 
tf  Everis.  ^i\,  EZekiel  Everts  was  fworn,  and  teftified. 
That  in  the  Month  of  Augufi  1683,  he  was 
at  Cleve  in  Germany  with  the  Lord  Grey,  who 
v/ent  by  the  Name  of  Thomas  Holt ;  and  that 
Sir  Thomas  Armfirong  who  went  by  the  Name 
of  Henry  Lawrence  came  thither,  and  fhewed 
him  a  Bill  of  Exchange  from  England,  drawn 
upon  Mr.  Ifrael  Hayes  in  Amfterdam,  for  \6ol. 
odd  Money,  it  being  for  an  150  Guineas  paid 
in  England ±  that  the  Bill  was  figned  Jofeph 
Hayes,  and  accepted  •  and  the  Deponent  faw 
a  Letter  from  Ifrael  Hayes  to  Sir  Thomas 
Armfirong  by  the  Name  of  Lawrence,  which 
mentioned  the  lending  the  faid  Sum  to 
Cleve. 

Con  liable,  Mr.  Chudkys  Secretary,  being 
fworn  depofed,  That  he  was  prefent  when 
the  Scout  of  Leyden  apprehended  Sir  Thomas 
Armfirong,  and  took  three  Letters  out  of  his 
Pockets,  which  the  Deponent  brought  over 
and  delivered  to  the  Lord  Godolphin ;  And  his 
Lordfhip  being  fworn  depoled,  That  the 
three  Letters  now  produced  in  Court  were 
the  fame  Letters  he  received  from  Mr.  Ccn- 
fiable. 

Charles  Davis  depofed,  That  taking  Boat 
Evidence,  from  Amfterdam  to  Rotterdam,  he  met  Jfrael 
Hayes  and  Sir  Thomas  Armfirong  coming  to 
take  Boat,  and  that  Sir  Thomas  accompanied 
him  in  the  Boat,  and  went  by  the  Name  of 
Henry  Lawrence :  He  depofed  further,  that 
he  lodged  a  Month  in  the  Houfe  of  one  Mr. 
Brifcoe  in  Amfterdam,  where  there  was  a 
Club  every  tfhurfday,  of  which  Mr.  Ifrael 
Hayes,  Mr.  Henry  Ireton,  Mr.  Ifilmore,  Mr. 
Dare,  Mr.  Emerton,  and  lbme  other  Englijh 
Merchants  were  Members,  and  he  heard  them 
feveral  Times  abufe  the  King  at  Table. 

Then  a  Letter  was  produced  in  Court,  fub- 
fcribed  by  Jofeph  Hayes,  and  dated  the  31ft 
of  Augufi  1683.  being  dire&ed  to  Mr. Law- 
rence Senior,  at  Amfterdam;  wherein  Hayes 
tells  Sir  Sf homas,  At  your  Deftre  I  have  fent 
ly  Wal-  you  a  Bill,  &c.  And  Mr.  Walpole  being  fworn 
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A  Letter 

proved 


pole. 


*fhe  Prifo- 
wers  Hand 

■proved  by 
others, 


depofed,  that  he  was  Servant  to  Mr.  Jofeph 
Hayes  four  Years  and  three  Quarters';  and 
upon  perufing  the  Letter,  laid,  he  believed  it 
to  be  his  Mailer's  Hand. 

Harman,  a  Servant  to  the  Eafi-Jndia  Com- 
pany being  fworn  teftified,  That  he  knew 
Mr.  Hayes  the  Prifoner,  and  that  he  had 
made  feveral  Contracts  with  that  Company, 
which  were  entered  in  their  Books;  and 
that  he  faw  him  fublcribe  his  Name  to  one 
of  them  in  September,  1683.  Brittle,  another 
of  the  Company's  Servants  alfo  depofed, 
he  faw  the  Prifoner  fet  his  Hand  to  the  Book ; 
and  this,  being  compared  in  Court  with  the 
Hand  in  the  faid  Letter,  appeared  to  be  the 
fame. 


Captain  Piercchoufe  alio  produced  a  Note,     '6  $4 
which  he  faid  was  the  Prilbner's,  and  that  he  3^  >  ir 
paid  the  Money  upon  it ;  and  Walpole  depo-  ^^^^ 
fed,  that  he  believed  the  Note  to  be  his  Ma- 
iler's the  Prilbner's  Hand,  whereupon  this  alio 
was  compared  with  the  Hand  in  the  above- 
laid  Letter. 

Then  another  of  the  Papers  taken  out  of 
Sir  Thomas  Armfirongs  Pockets  was  produced, 
and  Mr.  Conftable  attefted  it  to  be  the  fame 
that  was  taken  from  Sir  Thomas  by  the  Scout 
of  Leyden. 

This  was  another  Letter,  figned  Jofeph 
Hayes,  and  directed  to  Sir  Thomas  Armftrong; 
but  the  Contents  are  not  given  us. 

Atterbury,  the  Melfenger  who  apprehended  Atterburt 
the  Prilbner,  depoled,  That  he  brought  him  the  Mef. 
before  his  Majelly,  and  was  prelent  when  hefenier's 
was  examined  ;  and  the  Letter  being  Ihewn       encl' 
the  Prilbner,  the  King  and  the  Lord  Keeper 
North,  prelfed  him  to  fay  whether  it  was  his 
Hand   or  not:    To  which-  he   anfwered,  he 
Ihould  fay  nothing  to  it,  if  they  could  prove 
it  upon  him  well  and  good.   The  Chief  Ju- 
ftice  faid,  that  this  was  true,  the  Prifoner  did 
not  abfolutely  deny  the  Letter  ;  but  faid  he 
was  not  bound   to  accule  himfelf:  He   did 
deny,  indeed,  that  he  knew  either  Lawrence  or 
Armfirong. 

The  Prilbner  in   his  Defence  faid,  That  The  P>if<4, 
Walpole  his  Servant,  who   was  the  principal  mr's  De- 
Witnefs  againft  him,  went  away  from  him  in-*07"" 
a  very  odd   manner,  fuggelling  that  he   was 
governed  by   Malice  or  lbme  corrupt  Motive 
to  appear  againft  him  ;  and  objected  that  a 
Companion  of  Hands,  or  a  Belief  that  it  was 
his  Hand,  was  no  Evidence  in  a  Charge  of 
Treafbn  ;  and  held  to  be  no  Evidence  in  lbme 
Cafes  that  were   not  Capital,  particularly  in 
the  Lady  Can's  Cafe. 

The  Court  anfwered,  That  was  a  Miftake, 
he  had  it  from  Colonel  Sidney ;  but  Compa- 
nion of  Hands  was  always  allowed  to  be  Evi- 
dence, particularly  in  Coleman's  Cafe. 

The  Prilbner  replied,  That  was  a  different 
Cale;  for  thofe  Letters  were  found  in  Cole- 
man's Cuftody  ;  but  thefe  were  in  the  Hands 
of  another  Man,  and  in  another  Nation.  Be- 
fides,  here  was  no  other  Evidence  produced 
againft  him  but  the  Letter,  and  that  was  not 
two  Witnelfes  as  the  Law  required  :  Nor  was 
there  any  Proof  that  he  knew  Sir  tthomas 
Armfirong  to  be  guilty  of  Treafbn,  as  the  In- 
dictment charged,  and  which  only  could 
make  his  relieving  or  corresponding  with  him 
Criminal:  And  whether  the  Outlawry  and 
Proclamation  were  fufficient  Notice,  as  was 
urged,  was  a  Point  of  Law  :  To  that  he  de- 
fired  Counfel,  as  well  as  to  that  other  Point, 
whether  a  Similitude  of  Hands  was  Evidence 
in  a  Charge  of  High-Treafon  ?  Nor  was  there 
any  Evidence  but  hear-fay,he  oblerved,of  any 
Money  paid  to  Sir  Thomas.  He  objected 
further,  that  the  Indictment  was  laid  for  Mo- 
ney paid  in  London,  and  they  would  prove  the 
Money  paid  beyond  Sea,  which  could  not 
maintain  the  Indictment:  That  for  a  Fact 
done  beyond  Sea,  he  could  not  be  tried  but 
according  to  the  35  H  8.  c.  2.  by  fpecial 
Commiflion  from  the  King,  and  by  a  Jury 

of 


the  STATE  TRIALS. 


511 


'SVjc  Evi- 
dence for 
the  Pri 'fi- 
ner. 


1684.     of  fuch  a  County' as  the  King  fhould  appoint: 
GSi1!"  To  which  Point  he  alfo  defired  Counfel. 

The  Chief  Juftice  anfwered,  This  was  a 
foolifh  Crochet.  The  Prii'oner  then  called 
Mi*.  Sturdivant  as  a  Witnefs  for  him  ;  who 
depofed,  That  he  had  dealt  with  the  Prifbner 
for  Several  thoufand  Pounds ;  and  being  fhewn 
the  abovefaid  Letter,  faid,  he  did  not  believe 
it  to  be  the  Prifoner's  Hand. 

The  Chief  Juftice  laid,  Every  Body  knew 
a  Hand  might  be  counterfeited  very  like. 

The  Prifoner  urged  further,  That  he  was 
not  a  Man  of  that  Quality  to  give  Sir  Thomas 
150  Guineas. 

The  Chief  Juftice  anfwered,  They  all  knew 
he  had  been  a  very  active  bufy  Fellow  about 
the  City  ;  as  forward  a  Spark  as  any  he  knew : 
He  did  not  know  his  Quality,  indeed,  but 
he  knew  his  Qualifications ;  that  he  had  al- 
ways been  factious  and  turbulent  againft  the 
King  and  Government. 

The  Prifoner  proceeded  in  his  Defence,  and 
laid,  That  Mr.  Common  Serjeant  had  his 
JJooks  feveral  Days  in  his  Hands  ;  in  which 
there  was  an  Account  of  20,000  /.  between 
him  and  his  Brother  ;  /  but  not  any  thing  of 
the  Name  of  Lawrence  to  be  found ;  or  of 
any  fuch  Sum  paid :  He  acknowledged,  in- 
deed, there  was  an  Account  of  divers  Parcels 
of  Money  disburfed  in  little  Sums,  amounting 
to  the  Sum  in  the  Bill  5  but  he  appealed  to 
any  Merchant,  Whether  any  fuch  Bill  of 
Exchange  was  ever  paid  in  fuch  fmall  Parcels 
as  20 1.-  '$  I.—  10  s.  &c  and  the  like. 

Then  the  Prifbner  called  Alderman  Jefferies, 
Mr.  Withers ,  Mr.  Lloyd,  Mr.  Pellet,  &c.  to 
his'Character,  who  all  faid  he  was  a  fair 
Dealer. 

Whereupon  the  Chief  Juftice  demanded, 
If  they  had  feen  how  active  he  was,  when 
Cvrnijh  and  Bethel,  and  fuch  Men,  were  chofen 
Sheriffs  ?  And  Alderman  Jefferies  anfwered, 
He  could  fay  nothing  to  his  Behaviour  on 
thofe  Occafions. 

The  Prifbner  then  applied  himfelf  to  the 
jury,  and  faid,  He  knew  nothing  of  any  Con- 
ipiracy  ;  nor  had  any  one  of  the  Confpirators 
accufed  him  ;  and  begged  they  would  con- 
fider  what  the  Witneffes  had  teftified  :  That 
they  were  not  pofitive,  but  fwore  according 
to  their  Belief ;  neither  were  there  two  to  any 
one  Point ;  only  Conftable  had  fworn  the  Let- 
ter was  found  amongft  Sir  Thomas's  Papers  : 
And  Everis  only  faid,  he  faw  fuch  a  Bill ; 
but  did  not  know  the  Hand. 

Then  he  ufed  the  moft  fbJemn  Proteftations, 
faying,  I  call  God,  Angels  and  Men,  to  wit- 
nefs the  Truth,  as  I  fhall  anfwer  it  to  him  j 
before  whom,  for  ought  I  know,  I  am  quickly 
to  appear  3  I  never  fpoke  with  Sir  Thomas 
Armstrong  ;  or  ever  was  in  his  Company  ;  or 
ever  wrote  to  him  by  the  Name  of  Lawrence, 
or  any  other  Name  :  And  I  do  fblemnly  fay, 
in  the  Frefence  of  God,  that  I  never  gave,fent 
lent,  paid,  or  ordered  to  be  paid,  any  Money, 
directly  or  indirectly,  to  Sir  %homasw  Arm- 
ftrong,  or  Henry  Lawrence,  or  to  him  by  any 
other  Name,  or  for  his  Ufe  :  I  fpeak  it  with- 
out Counterfeiting  or  Equivocation. 

He  added,  That  Overtures  of  Life  had 
been  made  him  on  certain  Terms ;   and  did 


they  think  he  would  rifque  his  Life,   if  he     '684.- 
could  fave  it  by  fpeaking  the  Truth?  36Car.II. 

Here  the  Chief  Juftice  reprehended  him,  *"y*s~J 
as  endeavouring  to  caft  a  Reflection  on  the 
Government ;   telling  him,   he  rouft  not  in- 
finuate   that   the   Government   would    make 
Bargains  with  him.  U 

The  Prifoner  anfwered,  He  -faid  no  more 
than  that  it  had  been  told  him,  the  Way  to 
fave  his  Life  was  to  confefs,  and  Mr.  Fofier 
told  him  fb. 

The  Chief  Juftice  replied,  He  could  tell 
him  too  of  4  or  5000/.  that  was  offered  to 
let  him  efcape. 

Then  the  Prifbner  applied  himfelf  to  the 
Jury  again,  and  faid,  Gentlemen,  1  have  de- 
clared to  you  the  whole  Truth,  with  all  the 
Solemnity  that  becomes  an  innocent  Man : 
And  you  have  heard  the  Evidence  ;  it  is  no- 
thing but  Circumftance  and  Hear-fay  :  And 
fhall  a  Man's  Life  be  taken  away  for  /  believe, 
I  think,  or,~  Fhave  heard  ?  Gentlemen,  you 
are  my  fellow-Citizens,  and  fellow-Chriftians ; 
of  the  fame  Reformed  Religion  that  I  am  : 
And  I  hope  you  are  fworn  into  this  Service 
without  any  Prejudice  againft  me,  but  with 
an  impartial  Refblution  to  do  Juftice ;  and 
therefore  I  chearfully  leave  the  Matter  to  you. 
I  am  lure  that,  if  God  help  me,  and  deliver 
me  in  this  Exigency,  it  is  you  that  under  him 
muft  preferve  my  Life.  Gentlemen,  the  great 
Incertainties,  Improbabilities  and  Confequences 
in  this  Cafe,  I  hope  will  be  weighed  by  you. 
We  muft  all  die  \  and  I  am  fure  it  will  be  no 
Grief  to  you,  when  you  come  to  die,  that  you 
have  acquitted  an  innocent  Man.  I  leave  it 
with  you  :  The  Lord  direct  you. 

The  Obfervations  the  Kings  Counfel  made 
on  the  Evidence,  and  their  Reply  to  the  Prifo- 
ner s  Defence,  are  wanting  in  this  Trial :  And 
great  Part  of  the  Chief  Juftice' 's  Obfervations 
in  his  Directions  to  the  fury  are  likewi/e  want- 
ing ;  from  whence  we  may  conclude,  this  'trial 
was  taken  by  fome  of  the  Prifoner's  Friends. 

If  what  they  have  given  us  be  genuine,  they  The  Chief 
make  the  Chief  Juftice,  in  his  Directions  to  the  J"fice's 
fury,  fay,  That  they  were  to  go  according  JJJjKl 
to  their  Evidence  :  That  the  Prifoner's  Pro- 
teftations of  his  Innocence  was  not  to  weigh 
with  them  :  That  feveral  of  the  Confpirators 
had,  with  as  much  Solemnity,  imprecated  the 
Vengeance  of  Heaven  if  they  were  guilty  of 
any  Treafon  :  They  thought  they  did  God 
Almighty  good  Service  in  that  hellifh  Con- 
fpiracy.  One  of  the  profcribed  Traytors  had 
declared,  That  they  fhould  be  fb  far  from 
being  efteemed  Traitors,  that  they  fhould 
have  Trophies  fet  up  for  them  ;  and  all  this 
under  Pretence  of  Religion.  They  were  wound 
up  to  that  Height,  as  to  difturb  the  Govern- 
ment, and  deftroy  the  Foundations  of  it ;  to 
murder  his  Majefty,  and  his  Royal  Brother; 
and  fubvert  Religion,  Liberty  and  Property, 
under  Pretence  of  ferving  God.  As  the  Life 
of  this  Man  was  precious,  the  Life  of  the  King 
alfb  was  precious,  and  the  Prefervation  of  our 
Religion  and  Government  precious  Things ; 
and  a  due  Regard  ought  to  be  had  for 
them. 

The  Jury  withdrawing,  returned  into  Court 
about  two  Hours  afterwards,  and  gave  in  their 

Verdi6t, 
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1684.     Verdict,  That  the Prifbner  was  Not  Guilty. \ 
-^/-C  Whereupon  he  was  difcharged  :    Though  Mr. 


J-Jje  is  ac~  Attorney  moved,  that  the  Evidence  being  fb 
quitted,  ftrong  againft  him,  he  might  be  obliged  to 
give  Security  for  his  good  Behaviour,  during 
Life. 
Remarks.  The  Prifbner  made  as  good  a  Defence  as 
could  have  been  expected,  from  a  Man  of 
his  Education.  No  doubt,  he  found  his  Ac- 
count in  his  fblemn  Proteftations,  and  his  Ap- 
plication to  the  Jury.  He  knew  there  were 
fbme  amongft  them  enclined  to  favour  him  ; 


and  as  there  was  nothing  but  a  Similitude  of     ^H 
Hands  to  convict  him,  they  had  fbme  Pre- ?<jC'ai"  ^ 
tcnce  for  acquitting  him.    In  every  other  Cafe,  "^v^" 
where  a  Man's  Hand-writing  had  been  urged 
as  an  Evidence  againft  him  in  former  Trials, 
there  were  other  Overt-Acts  proved  againft 
the  Prifoner  ;    and   therefore  I  do  not  think 
the  Jury  did  amifs  in  acquitting  Mr.  Hayes  , 
though  I  verily  believe  he  fent  over  the  Mo- 
ney to  Sir  Thomas  Armjlm/g,  as  the  Indict- 
ment charged. 


*« Si. Proceedings  on  the  Outlawry  againft  James  Hol-; 
low  ay,    for  High-Treafon,    in   the    Court    of 


Hollo- 
way  '  s  Out 
lawry. 


Kings- Bench y    on   Monday   the   21ft   of  dpril, 
1684.    Pafch.  16  Car.  II. 


16S4. 

6  Car  ffl 


Thelndifi- 
ment. 


Outlawry. 


Heconfejfes 
his  Guilt. 


A  Rule 
made  for 
his  Execu- 
tion. 

'The  Prifo- 
ner s  Peti- 
tion. 


THE  Prifbner,  James  Hollow  ay  of  Lon- 
don Merchant,  was  indicted  of  High- 
Treafbn,  in  compaffing  and  imagining  the 
Death  of  the  King  ;  and  meeting  and  con- 
futing for  that  End,  with  Hone,  Rumbcld, 
Goodenough,  and  other  falfe  Traitors,  how  to 
depofe  and  murder  his  Majefty,  and  fubvert 
the  Eftablifhed  Religion  and  Government,  & c. 

For  not  appearing,  and  anfwering  to  which 
Indictment,  the  Prifoner  was  outlawed,  and 
attainted  of  the  find  High-Treafbn  ;  but  be- 
ing apprehended,  and  committed  to  Newgate, 
he  was  brought  from  thence  by  Habeas  Corpus, 
to  the  Court  of  Kings-Bench,  to  fhew  Caufe 
why  a  Rule  fhould  not  be  made  for  his  Exe- 
cution :  When  the  Court  offered  to  waive  the 
Outlawry,  and  admit  him  to  a  Trial,  if  he 
had  any  thing  to  fay  in  his  Defence. 

The  Prifbner  anfwered,  He  could  not  un- 
dertake to  defend  himfelf ;  for  he  had  con- 
feffed  before  his  Majefty,  that  he  was  guilty 
of  many  Things  in  the  Indictment  j  and  he 
threw  bimfelf  upon  the  King's  Mercy. 

The  Court  replied,  That  muft  be  left  to 
his  Majefty,  who  was  the  Difpenfer  of  his 
own  Grace  j  they  muft  execute  his  Juftice, 
and  give  a  Rule  for  the  Prifbner's  Execution : 
And  a  Rule  was  made  accordingly  for  his  Ex- 
ecution on  the  iVednefday  fev'night  following. 

After  Execution  was  awarded,  Holloway 
preferred  a  Petition  to  his  Majefty,  wherein 
he  acknowledged  himfelf  guilty  of  the  Crimes 
he  was  charged  with,  and  declares  himfelf 
fbrry  for  them ;  imploring,  that  his  Majefty, 
who  was  fb  eminent  for  his  merciful  Difpo- 
fition,  would  grant  him  his  Pardon.  How- 
ever, as  he  made  no  Scruple  ftill  to  cenfure 
his  Majefty's  Adminiftration  pretty  freely,  he 
was  not  deemed  a  proper  Object  of  the 
King's  Mercy,  and  therefore  was  drawn  to 
the  Place  of  Execution  at  tfybum,  on  the  26th 
of 'April,  1684,  when  he  left  a  Paper  with 
the  Sheriffs,  Daniel  and  Dajlrwood:    Who 


demanding  of  him  at  the  Place  of  Execution,  Ws  Djr 
if  it  was  his  own  Hand-writing?    He  anfwer- <•<,„,-/?  a.>*& 
ed,  It  is  my  own  Hand-writing.  —  A'Dif-tbe  She- 
covery  of  what  I  knew,  I  made  to  his  Majefty  irM'h  at 
but  a   great  many  People  think  that  1  have    * 
not  difcovered  what  I  knew  :   But  I  have  dis- 
covered what  I  knew  of  the  Plot,    and  I  am 
heartily  fbrry  I  was  concerned  in  that  Way, 
as  to  the  endeavouring  any  thing  by  Arms. 
I  do  think  feveral  things  have  been  ill  ma- 
naged in  England  ,    there  have  been  many 
Things  done  againft  the  King  and  the  King- 
dom's Intereft  ;   and  I  wifh  the  King  was  well 
fatisfied   of  it,  and  that  a  Courfe  might  be 
taken  to  prevent  it.     And  I  think  one  Way 
to  prevent  Plotting    (according  to  my  weak 
Capacity)   is,    That  his   Majefty   would  be 
pleafed  to  call  a  Parliament,  and  pais  an  A& 
of  Oblivion  for  all  Plotters  whatfbever.   There 
was  a  damnable  Popifh  Plot ;  and  I  look  upon 
the  ftifling  of  that  to  be  the  only  Caufe  that 
any  Man  did  any  thing  in  this.     Had   all  th$ 
Popifh  Plotters  been  — 

Sheriff  Daniel.  By  the  Way,  Sir,  how  do 
you  know  it  was  ftifled  ? 

Holloway.  Sir,  we  have  known  that  the 
Laws  could  not  be  fuffered  againft  them  ;  and 
the  Parliament  could  not  be  fuffered  in  the 
Profecution  of  them.  I  wifh  the  King  would 
confult  his  own  Safety,  and  the  Safety  of  the 
Nation  3  and  that  an  Act  of  Oblivion  might 
pafs,  for  I  believe  there  are  many  concerned. 

Being  asked  what  he  knew  of  the  Bufmefs 
of  the  Rye,  for  Lopping,  or  taking  off  the 
King  and  Duke  ?  He  faid,  he  look'd  upon  it 
as  a  Bufinefs  not  likely  to  take  Effect ;  for  he 
could  never  find  above  'five  were  concerned 
in  it :  That  it  was  carried  on  by  Rumfiy  and 
IVeft ,  he  was  not  concerned  in  the  Hot  till 
a  good  while  after  that  was  intended  to  have 
been  done.  This  Dialogue  being  ended,  and  #,  is  txg. 
the  Prifbner  having  prayed  fbme  time,  the,  cuted. 
Executioner  did  his  Office. 

^the 
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j&Car.  II.  g^£  p^i?r  delivered  to  the  Sheriffs  was  dated 
f^C^  -  April  26,  1684. 

hit   with 

ikebhenffs.  Wherein  he  fays,, 

"  To  flop  the  Mouths  of  all  Pamphleteers 
"  and  News-Scriblers,  who  have  done  more 
"  Prejudice  to  his  Majefty  and  his  Kingdoms, 
"  by  their  impudent  Endeavours  to  (ham  all 
"  Plots,  and  to  fill  the  Country  with  falle 
t£  News,  than  they  will  ever  be  able  to  re- 
"  trieve  ;  and  to  iatisfy  all  I  leave  behind 
cc  me,  I  thought  good  to  draw  up  a  fhort 
"  Account  of  what  I  knew  of  the  late  Pro- 
**  t  eft  ant  Plot,  how  I  came  to  be  concerned, 
"  what  induced  me  to  it,  and  how  far  I  was 
"  concerned  ;  alio  my  now  Opinion  of  it^  &c. 

"  About  July,  1682,  I  met  with  a  Fer- 
"  fon  who  then  being  come  from  London, 
"  gave  me  a  Relation  at  large,  concerning 
"  the  Election  of  Sheriffs  that  had  been  in 
u  June,  the  Manner  of  which  is  well  known 
"  to  all  i  he  reprefented  it  to  me  as  a  very 
"  illegal  Act  ;  and  that  there  was  a  devilim 
<c  Defign  of  the  Papifts  in  it,  to  cut  off  the 
"  King's  Friends,  the  ftirring  Men  in  both 
"  the  laft  Parliaments,  and  the  Profecutors 
"  of  the  Popifh  Plot,  who  I  always  took  to 
"  be  both  the  K  ing's  and  the  Nation's  Friends. 
"  That  there  were  Witneffes  ready  a  long 
"  time,  to  fwear  againft  them,  but  they  could 
*c  not  get  Jurors  to  believe  them  -3  but  now 
ci  they  had,  by  Force  of  Arms,  &c.  got 
cc  Sheriffs  who  would  find  Juries  to  believe 
"  them,  and  fo  hang  them  up  at  their  Plea- 
ee  fure.  That  there  was  none  but  bad  Coun- 
j?  fel  about  the  King,  who  kept  all  ill  Actions 
"  from  his  Knowledge  ;  and  if  they  proceed- 
"  ed  to  fwear  North  and  Rich  at  Michaelmas, 
"  and  to  chufe  Lord-Mayor  as  they  had 
"  done  Sheriffs,  the  Proteftant  Gentry  were 
cC  refolved  (naming  Ibme)  to  remedy  what 
"  was  defigned,  by  an  lnfurrection  in  leveral 
cc  Parts  of  England  ;  and  if  poflible,  to  get 
"  the  King  off  from  his  evil  Council,  and 
"  bring  all  Popifh  Offenders  to  Juftice,  fay- 
16  ing,  That  they  were  fure  that,  when  the 
"  King  knew  the  Occafion  of  the  Rifing,  he 
"  prelently  give  up  all  Offenders,  and  come 
"  in  to  them  :  That  it  mould  begin  in-JVb- 
"  vcmber  in  London,  Briftol,  Exeter,  tfaunton, 
<c  Chefter,  To,k  and  Nwcaftle  ;  and  that  we 
"  mould  hear  more  of  it  in  a  Month's  Time  ; 
"  therefore  defired  we  might  confider  how 
"  it  might  be  managed  in  Briftol,  which  we 
"  did  -3  and  concluded  that  Briftol,  with 
t£  about  350  Men,  might  be  eafily  fecured 
<c  by  a  Surprize,  without  the  Bloodfhed  of 
"  one  Man.  About  a  Month  after  that,  came 
"  the  Perfon  he  mentioned  we  mould  hear 
tc  more  by  •  but  he  could  declare  no  more 
"  than  the  former  did,  only  that  the  Defign 
"  went  on,  and  there  would  be  timely  No- 
"  tice  given  to  all  Parts ;  but  we  heard  of 
"  nothing  but  Difappointments  and  Delays, 
"  putting  it  off  from  time  to  time.  In  April 
"  T  heard  of  another  Defign  againft  the  King 
"  and  Duke  of  Tork,  as  they  were  to  come 
tC  from  Newmarket  ibme  time  in  March  ;  but 
w  when  I  enquired  into  that,  found  it  was 
46  carried  on  by  three  or  four ;  and  never 
No.  17. 


"  could  hear  the  Names  of  above  five  that  1684. 
"  were  for  it.  When  I  heard  it,  I  declared  36Ci,x11- 
"  my  Abhorrence  of  any  fuch  Thing,  and  w^v*>-' 
"  that  I  was  confident  none  in  our  Parts  would 
"  be  for  fuch  a  bafe  Adion.  After  that,  I 
"  enquired  farther  into  it,  and  could  find, 
"  that  although  it  was  intended  to  be  done 
"  fix  Weeks  before,  that  they  had  only  a 
"  Parcel  of  Arms  ready,  and  that  they  had 
"  neither  Men  nor  Horfes ;  but  one  laid,  if 
''  they  could  have  railed  6  or  800  /.  to  have 
bought  Horles,  and  alio  lomething  to  en- 
courage Men,  they  mould  have  found  Men 
enough  j  fo  that  I  looked  upon  that  only 
to  be  the  Defign  of  five  or  fix  Perlbns,  and 
no  way  likely  to  be  acted  ;  but  the  general 
Defign  for  the  Infurreclion  was  carried  on 
by  others,  who,  though  they  had  made  a 
great  Stir  in  the  Nation,  trying  the  Incli- 
nations of  People,  and  had  treated  with 
-*  the  Scots  and  Irijh  (as  I  heard),  who  were 
"  to  be  ready  at  the  lame  Time,  yet  were 
"  never  come  to  any  Resolution  as  to  any 
66  Time,  or  Method,  before  all  was  d\f- 
u  covered  ;  though  they  had  been  eleven 
"  Months  contriving  it,  from  the  Time  I  firft 
"  heard  of  it.  This,  I  hope,  will  be  enough 
ci  to  Iatisfy  all  People  that  there  was  a  Plot ; 
cC  I  mention  no  Names  here,  having  given  his 
cC  Majefty  a  more  large  Account  of  what  I 
cC  knew  of  it,  mentioning  the  Names  of  all 
tc  I  knew  concerned  The  Arguments  before- 
"  mentioned,  with  many  others  to  the  lame 
"  Effect,  not  only  foon  prevailed  with  me, 
"  but  made  me  indeed  think  it  my  Duty  to 
"  do  what  I  could  for  my  King  and  Country's 
"  Safety  ;  being  then  fully  perluaded,  that 
"  not  only  Popery,  but  Arbitrary  Govern- 
"  menr  was  intended  j.  not  then  confidering,  '• 

"  as  1  have  fince  confidered,  how  much  Blood- 
cc  fhed  it  might  have  cauled  in  the  Nation  ;  ( 

"  for  then  I  thought  all  would  have  ended  in 
"  little  time,  fuppofing  Things  to  be  as  td 
"  me  was  reported.  But  I  do  now  declare  my 
"  hearty  Sorrow  for  my  yielding  thereto,  and 
"  acting  therein  ;  though  I  can  lafely  lay,  I 
"  was  not  for  taking  the  King's  Life,  but 
"  wholly  for  his  Prelervation  ;  yet  am  latil^- 
"  fied  that  it  might  have  cauled  very  much 
"  Bloodfhed  in  the  Nation,  and  I  am  glad  it 
a  did  not  take  Effect-  Alfo  I  declare,  that 
"  1  am  latisfied  it  was  a  very  great  Sin  againft 
"  God,  not  only  in  diftrufting  his  Providences 
"  but  in  offering  to  take  the  Work  out  of 
"  his  Hand,  who  knows  the  Hearts,  Thoughts, 
K  and  Actions  of  all,  though  never  fo  lecret  ; 
"  whole  Mercy  and  Pardon  I  moft  humbly 
"  beg,  and  truft  fhall  have  ;  and  in  Confi- 
"  dence  thereof,  through  the  Merits  of  the 
"  Blood  of  our  Lord  and  Saviour  Chrift  Jefus, 
66  can  willingly  die. 

"  I  have  heard  that  Ibme  fhould  fay,  I 
"  took  up  Money  at  Intereft  to  carry  on  the 
"  Plot,  which  I  dilbwn  ;  for  I  never  was  at 
"  any 'Charge  therein,  more  than  common 
"  Expences ;  nor  never  heard  of  any  Money 
"  railed  upon  that  Account ;  though  I  heard 
"  of  ten  thoufand  Pounds  that  were  to  be 
"  railed  for  the  Scots  i  but  fuppole  it  was 
"  not  done. 
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1684.         "  When  I  gave  in  my  Confeffion,  I  flood 
3 $  Car.  II. «  not  upon  cferms  0f  a  Pardon,    being  con- 
s-^^/^  "  fident,    if  Truth  would  merit  Mercy  from 
"  the  King,   I  mould  have  his  Pardon  ,  and 
"  that  it  was  the  only  way  to  gain  Mercy 
"  with  God.    I  find  already,  that  People  are 
"  palling  their  Cenfures  upon  me,  fbme  one 
"  way,  and  fome  another,  for  my  not  plead- 
"  ing  and  accepting  of  another  Trial,  when 
"  it  was  offered ;  faying,  that  I  confeffed  the 
<c  whole  Indictment,   which  I  difbwn  :    For  I 
"  laid  thus  3.  What  I  was  guilty  of  I  had  con- 
"  fefTed  to  his  Majefly,  and  wholly  depended 
"  upon  his  Mercy  :  Befides,  I  had  fbme  other 
Reafbns  why  I  did  not  plead,  which  at  pre- 
lent  I  conceal  -,  and  alfb  why  I  did  not  fpeak 
"  what  I  intended.     More  I  may  lay  at  the 
"  Place  of  Execution,    before  I  leave  the 
"  World,    which  will  be  according  as  I  find 
"  Things :    But  as  to  a  Difcovery  of  any 
ct  more  Perlbns,  I  cannot,  than  has  been  al- 
Ci  ready  mentioned.    Should  I  mention  any 
"  whom  I  thought  would  have  been  con- 
ei  cerned,    I  may  much  abufe  them  ,    though 
"  I  believe  many  thoufands   in  the  Nation 
c:  would    have  appeared,    for    the   Reafbns 
afore-mentioned,   which  fcaufed  me  to  be 
"  concerned.     I  doubt  not,   but  leveral  that 
ct  were  concerned,  who  are,  or  may  be  clear- 
*'  ed  for  want  of  fufficient  Proof  againft  them, 
"  or  by  his  Majt  fly's  Mercy,   will  blame  me 
Ci  lor  confefling  what  I  knew,   and  not  much 
"  grieve  that  ;  failed  of  a  Pardon,   or  at  my 
"  Leath.     But  I  repent  not  my  Confeffion  ; 


e; 


and   could  I  difcover  more, 


willingly, 
Man. 


though  I  find  no 


would  do  it 
Mercy  with 


Remaks  - 
on  Hol- 
loway'i  ' 
Outlawry. 


James  Holhway  was  a  Merchant  of  Briflol, 
a  bold  enterprifing  Man,  and  a  great  Pro- 
jector :  He  had  engaged  in  a  Pefign  of  be- 
traying the  City  of  Briflol  into  the  Hands  of 
the  Malcontents  j  and  was  acquainted  alfb 
with  the  intended  Affaffination  at  the  Rye ; 
but  fays,  he  did  not  know  above  five  or  fix 
of  the  Affaffins  j  among  whom  were  the  two 
Rumbolds  (one  of  them  the  Owner  of  the 


Rye,  where  the  Murders  were  to  have  been  1&H- 
committed.)  Some  would  infer,  that  this  36Car- X1 
Affaffination  was  only  the  Project  of  four  ^/"*v*ys' 
or  five  daring  Villains,  becaufe  Holhway  fays 
he  knew  but  five  or  fix  of  the  Affaffins ;  but 
from  the  Trials  of  the  Confpirators  them- 
lelves,  there  appears  to  have  been  a  great 
many  more  than  five  concerned  in  that  in- 
tended Regicide,  and  even  thofe  of  the  belt 
Quality  among  the  Malcontents.  Nor  is  it 
any  Wonder  that  Holhway  fhould  not  be  ac- 
quainted with  every  one  of  the  Affaffins  -3  Con- 
fpirators do  not  ufe  to  communicate  fuch  Se- 
crets to  many  :  Befides,  he  did  not  come 
into  the  Confpiracy  till  that  Part  of  it  was 
dropped,  if  we  may  believe  him.  It  is  evi- 
dent from  the  Trials,  that  there  were  feveral 
delperate  Men  prepared  to  execute  any  Villa- 
ny  their  Leaders  fhould  put  them  upon,  with- 
out asking  Queftions,  or  knowing  when  or 
where  the  Murders  were  to  be  perpetrated, 
which  they  were  to  be  concerned  in,  till 
the  very  Time  of  A&ion.  See  the  atrial  of 
Hone,  Vol.  3.  p  129. 

Holhway  had  made  his  Efcape  twice  ;  and 
the  laft  time  got  away  as  far  as  the  ffleft- 
Indics,  and  yet  was  difcovered  there,  brought 
back,  and  executed  on  the  Outlawry  that 
had  been  profecuted  againft  him  in  his  Ab- 
fence.  The  Reafon  he  refuted  to  make  his 
Defence  when  this  Favour  was  offered  h:m, 
was  probably,  as  he  himfelf  fays,  becaufe  he 
had  before  confeffed  enough  to  hang  him, 
and  he  hoped,  by  a  free  Acknowledgment  of 
his  Guilt,  to  have  obtained  Mercy  ;  but  as 
he  feemed  to  perfift  in  that  Opinion,  that  it  was 
lawful  to  refill  our  Governors,  and  call  them 
to  an  Account  when  their  Adminiflration  was 
not  acceptable  to  the  People,  he  was  deemed 
too  dangerous  a  Man  to  live  9  as  has  been 
hinted  already. 

I  fhall  only  obferve  further,  That  Bifhop 
Burnet  was  egregioufly  miflaken,  when  he 
fays,  Holhway  was  offered  a  Pardon  ;  for  he 
himfelf  is  {6  fat  from  afferting  any  fuch  thing, 
that  he  lays,  He  did  not  infifi  upon  a  Pardon  -y 
hut  made  his  Confeffion  'voluntarily. 


Pro- 
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36Car4'n. Proceedings  on  the  Outlawry  againft  Sir  Thomas s/Siit 


k/'V**-' 


Armstrong,  for  High-Treajon,  in  the  Court 
of  Kings-Bench,  on  Saturday  the  1 4th  of  June, 
1684.    Trim     36  Car.  II. 


Sir  Tho- 
mas infifls 
*»  «  Trial- 


Arm-  Q  IR  tfhomas  Armftrong  was  taken  in  Hol- 
ftrong  |j)  iand^  ancj  being  brought  before  the  Court 
of  King's-Bench,  by  Virtue  of  a  Writ  of  Ha- 
beas Corpus,  directed  to  the  Keeper  of  New- 
gate, it  appeared  he  was  in  Cuftody  of  the 
Keeper  .of  Newgate,  by  a  Warrant  from  the 
Honourable  Sidney  Godolphin,  Efq;  one  of 
his  Majefty's  Principal  Secretaries  of  State, 
and  the  Return  being  read  and  filed,  Mr.  At- 
torney Sir  Robert  Sawyer,  prayed  an  Award 
of  Execution  upon  the  Outlawry.  Where- 
upon the  Chief  Juftice  ordered  the  Frifbner 
to  be  arraigned  on  the  Outlawry ;  whereby  it 
appeared,  that  Sir  tfhomas  had  been  indicted 
in  London  of  High-Treafbn,  in  confpiring  the 
Death  of  the  King,  and  the  fubverfion  of 
Outlawed,  the  Government,  and  for  not  appearing  and 
anlwering  that  Indictment  he  had  been  out- 
lawed and  attainted  of  the  faid  Treafon  :  It 
was  therefore  demanded  of  him,  What  he 
could  lay  why  Execution  mould  not  be  a- 
warded  upon  that  Attainder  ? 

Sir  tfhomas  anfwered,  he  was  beyond  Sea 
at  the  Time  of  the  Outlawry,  and  defired  he 
might  be  admitted  to  a  Trial,  according  to 
that  Claufe  in  the  Statute  of  Edw.  6.  where- 
by it  is  provided,  That  if  the  Party  outlawed, 
fhal],  w  ithin  one  Year  after  the  Outlawry  pro- 
nounced, yield  himfejf  to  the  Chief  Juftice, 
and  offer  to  Traverfe  the  Indictment,  he  fhall 
be  received  to  Traverfe  it,  and  if  he  be 
found  not  Guilty,  he  fhall  be  acquitted  and 
difcharged  of  the  faid  Outlawry,  and  of  all 
Penalties,  &c.  as  though  no  fuch  Outlawry 
had  been. 

Att.  Gen.  I  fuppofe,  Sir  tfhomas  will  now 
fhew  he  yields  himfelf  to  your  Lordfhip. 

Sir  tfhomas  Armftrong.  The  Year  is  not  yet 

out,  and  therefore  I  come  Time  enough  now. 

And  here,  I  am,  and  defire   the  Benefit  of 

this  A  61. 

Atfivind,      l.  C.  J.  You  did  not  render  your  felf  ac- 

rLiit  ^°,rding  <°  that  A<a>  but  ^  brought  a  Pri- 
feif  vojm.  loner  before  us  now. 

tartly.  Sir  Thomas  Armftrong.  My  Lord,  I  beg  I 

may   have  Counfel   to  plead  for  me  in  this 
Cafe. 

L.  C.  J.  For  what  Reafon,  we  are  of  Opi- 
nion, it  is  not  a  Matter  of  any  Doubt. 

Sir  Thomas  Armftrong.  A  little  while  ago, 
there  was  one  in  this  Place  had  the  Benefit  of 
a  Trial  offered  him,  if  he  would  accept  it. 

L.  C.  J.  That  was  the  Grace  and  Mercy 
of  the  King,  and  he  may,  if  he  pleafe,  extend 
the  fame  Grace  and  Favour  to  you  ;  but  that 
is  not  our  Bufinefs :  We  are  fatisfied,  that  ac- 
cording to  Law,  we  muft  award  Execution 
upon  this  Outlawry. 

Mrs.  Matthews.  My  Lord,  I  hope  you  will 
not  murder  my  Father,  this  is  murdering  a 
Man. 


L.  C.  J.  Who  is  this  Woman  ?  Marflial, 
Take  her  into  Cuftody. 

Mrs.Matthews.  God  Almighty's  Judgments 
light  upon  you. 

L.  C.  J.  God  A  lmighty's  Judgments  will 
light  upon  thofe  that  are  Guilty  of  High- 
Treafbn  ;  but  Clamours  never  prevail  upon 
me :  I  am  Clamour  Proof,  and  will  never  fear 
to  do  my  Duty. 

Then  Mr.  Attorney  fhewed  that  Sir  ifhomas 
did  not  deferve  the  fame  Favour  that  Hollo- 
zvay  had;  for  that  after  the  Difappointment 
of  the  Confpirators  by  the  Fire  at  Nwmarket, 
the .  i  rifbner  was  one  of  the  Perfbns,  who 
actually  engaged  to  go  and  deftroy  the  King 
upon  his  coming  to  Town,  as  appeared  upon 
full  and  clear  Evidence. 

L.  C.  J.  We  are  not  to  meddle  at  all  with 
the  Evidence,  all  we  have  to  do,  is  to  con- 
fider  of  the  Record  before  us ;  and  what 
the  Prifbner  fays  againft  our  awarding  Exe- 
cution. We  have  confidered  whether  this  be 
a  yielding  within  the  Statute  ;  and  we  think 
it  is  not,  nor  can  be,  by  any  Means. 

Sir  tfhomas  complained,  that  when  he  was 
taken  they  robbed  him,  and  took  all  his  Mo- 
ney from  him,  fo  that  he  had  no  Money  to 
Fee  Counfel;  and  he  knew  Lawyers  would 
not  plead  without  Money. 

The  Chief  Juftice  laid  he  knew  nothing  at 
all  of  that  Matter,  and  ordered  Execution  to 
be  done  the  Friday  following. 

And  accordingly  Sir  I'homas  was  drawn  on 
a  Sledge  to  fybiirn,  on  Friday  the  2cth  of 
June,  1684.  of  whole  Behaviour  at  the  Place 
of  Execution  we  meet  with  the  following  Ac- 
count. 

The    Sheriffs    of   London    and  Middlefex,  His  Beha- 
about  Nine  o'Clock  in  the  Morning,  coming  "o'am  at 
to  Newgate  and  demanding  their  Prilbner,  he^x£m*" 
was  delivered  to  them,  and  put  into  a  Sledge,  ' 
and  drawn  to  the  Place  of  Execution,  attend- 
ed by  a  numerous   Guard,  and  as    great  a 
Number  of  Spectators,  of  all  Degrees  and 
Qualities,  as  have  been  feen  on  fuch  Occafions. 
Though  he  affected  an  Air  of  Courage,    yet 
fbmething  of  Sullennefs  and  Referve  appear- 
ed in  his  Countenance. 

He  employed  the  Time  he  was  drawing  to 
tfyburn  in  reading  The  U'hole  Duty  of  Man, 
till  he  came  within  Sight  of  the  Gallows,  and 
then  he  laid  it  by,  and  with  lifted  up  Hands 
and  Eyes  addreffed  himfelf  to  Heaven,  till  he 
came  beneath  the  Tree,  where  he  remained 
about  a  Quarter  of  an  Hour  in  the  Sledge : 
Before  he  afcended  the  Cart  that  flood  ready 
for  him,  he  defired  the  Sheriff  to  admit  Dr. 
ctennifon  to  come  to  him  ;  and  having  delivered 
a  Paper  to  the  Sheriff,  the  Doctor  kneeled 

down 
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'••  down  with  the  Prifbner,  and  prayed  with 
**E™^  h'™  about  a  Quarter  of  an  Hour,  during  all 
s^**-/  which  Time  the  Prifbner  preferved  a  becom- 
ing and  heroick  Countenance,  little  daunted 
with  the  Terror  of  that  Fate  he  was  in  view 
of  i  but  rifing  from  his  Devotions,  he  pulled 
off  his  Cravat  and  Hat,  which  he  gave  to  his 
Servant  who  attended  him,  and  had  followed 
him  by  the  Sledge-fide  ,  when  kneeling  down 
himfelf,  he  prayed  for  a  fhort  Time  with  Fer- 
vency and  Devotion,  begging  Pardon  of  God 
for  thofe  manifold  and  crying  Sins  he  had 
been  too  often  guilty  of,  and  concluded  with 
a  Resignation  of  himfelf  to  the  God  of  Hea- 
ven and  Earth,  before  whofe  Judgment-Seat 
he  was  forthwith  to  appear,  defiring  that  the 
whole  World  would  forgive  him,  with  whom 
he  hoped  he  died  in  Peace  and  Charity. 


Remarks 
en  Arm- 


In  the  firft  Volume  of  Bifhop  Burner's 
Pofthumous  Hiftory,  he  informs  us,  that  Sir 
Exertion,  fbomas  Armflrong  had  been  intruded  in  every 
Thing  by  the  Duke  of  Monmouth  (which  I 
prefume  is  meant  in  relation  to  the  Duke's 
Gonfpiracy  againft  the  Government)  and  yet 
he  has  fome  PafTages  in  that  worthy  Hiftory 
that  would  encline  a  Man  to  believe  both  the 
Duke  and  Sir  ZToomas  were  perfectly  inno- 
cent. The  Bifhop  adds,  that  Sir  tfhomas  ex- 
preffed  fuch  a  Dejection  of  Mind  before  he 
made  his  Efcape  out  of  England,  that  Hamp- 
den told  him  (the  Bifhop)  That  he  believed 
he  would  do  any  thing  to  fave  his  life  : 
However,  in  his  Examination  before  the 
Council,  he  denied  he  knew  of  any  Plot  but 
the  Popijh  Plot,  and  only  defired  he  might 
have  a  fair  Trial.  The  Bifhop  tells  us 
alfb,  that  he  was  loaded  with  Irons,  which  was 
not  ufual  for  a  Perfon  of  his  Quality,  having 
been  Lieutenant  of  the  Guards,  and  Gentle- 
men of  the  Horfe  to  the  King.  But  the 
Credit  of  the  Witnefles  was  fb  blafted,  that 
the  Court  was  apprehenfive  a  Jury  would  not 
credit  them ;  and  therefore  ordered  Arm- 
strong to  be  executed  on  the  Outlawry,  and 
would  not  fuffer  him  to  have  the  Advantage 
of  a  Trial,  though  the  Statute  allowed  it  to 
any  one  that  came  in  within  the  Year:  (But 
the  Bifhop  is  fb  good  as  to  remember  that  the 
Court  told  him,  tfhat-  he  did  not  come  in  'vo- 
luntarily',  hut  was  brought  in  by  Force  ) 

The  Bifhop  goes  on,  and  fays,  In  the  Paper 
Armflrong  left  behind  him  at  his  Execution, 
he  denied  he  ever  knew  of  a  Defign  againft 
the  King's,  or  the  Duke's  Life ;  or  was  in 
any  Plot  againft  the  Government:  And  the 
Court  ordered  no  Reflections  fhould  be  made 
upon  his  Speech  on  Account  of  a  Paflage  in 
it,  wherein  he  denied  his  being  fent  over  by 


Cromwell  to  murder  the  King  during  his  16S4. 
Exile,  as  the  King  had  reported  to  the  Fo- 5<JCarI1- 
reign  Minifters  and  others.  The  Bifhop  re-  ^/^rs* 
lates  alfo,  That  he  faw  a  Paper,  wherein 
Armflrong  exprefled  his  Refentments  in  a 
(harper  Manner  than  he  (the  Bifliop)  thought 
became  a  dying  Penitent ;  which  being  repre- 
fented  to  Armflrong,  he  foftened  it  much : 
Though  he  fhewed  he  never  went  but  once 
beyond  Sea,  and  then  he  carried  a  confidera- 
ble  Prefent  of  Money  to  the  King,  and 
brought  back  Letters  of  Thanks  from  his  Ma- 
jefty  j  and  for  this,  Cromwell  imprifbned  him 
almoft  a  Year,  upon  the  Merit  of  which,  he 
was  advanced  to  the  Poft  of  Captain  of  the 
Horfe  at  the  Reftoration. 

But  as  to  the  Reafbn  the  Bifhop  gives  for 
not  admitting  Armflrong  to  a  Trial,  namely, 
becaufe  a  Jury  Would  not  Credit  the  Witneffes 
againft  him  ;  this  agrees  very  ill  with  what 
the  Bifhop  afTerted  but  juft  before,  viz. 
That  Juries  would  at  this  Time  find  any 
Thing  they  were  directed  to  find,  whether 
there  was  Evidence  of  the  Facts  or  not :  And 
as  to  that  Claufe  he  mentioned  in  Armftrongs 
Paper,  Sfhat  he  knew  of  no  Defgn  againft  the 
Government ;  This  may  eafily  be  accounted 
for,  inafmuch  as  the  Confpirators  pretended 
all  their  Defigns  were  for  the  Support  and 
Eftablifhment  of  the  Government,  and  to  « 
prevent  the  Subverfion  of  it.  And,  as  the 
Bifhop  confeffes,  he  had  the  Perufal  and  Alte- 
ration of  the  Speech,  if  he  had  not  the  en- 
tire modelling  of  it,  we  are  not  to  wonder  ac 
the  equivocal  Expteflions  in  it.  The  Fact 
feems  now  to  be  pretty  well  fettled :  All  the 
Difpute  at  prefent  is,  Whether  Sir  Thomas, 
and  his  Accomplices,  ought  to  be  looked  up- 
on as  Traitors ;  or  ought  to  have  Statues 
erected  to  their  Memories,  as  Patriots  and 
Champions  of  their  Countries  Liberties,  as 
the  celebrated  Fergufon  told  them  they  ought? 

Dr.  Sprat,  Bifhop  of  Rochefler,  who  wrote 
the  Hiftory  of  the  Rye-houfe  Plot,  fays,  That 
the  King  could  not  think  himfelf  in  the  leaft 
bound  to  go  out  of  the  way  of  the  Law,  by 
fhewing  any  diftinguifhing  Act  of  Grace  to 
Armfliongi  efpecially  fince  it  was  manifeft 
there  was  fcarce  a  Man  living  who  had  more 
Perfbnal  Obligations  to  his  Majefty  than  he 
had,  and  yet  no  Man  had  made  more  un- 
grateful Returns  for  them  than  he  had  done ; 
Nor  could  his  Majefty  forget  how  many  other 
Perfbns,  and  fbme  very  near  his  Majefty,  Sir 
Thomas  Armflrong  had  been  the  chief  Inftru- 
ment  of  perverting :  Upon  which  Account 
his  Majefty  had  Reafon  to  look  on  him  as  the 
Author  of  many  more  Treafbn^  befides  his 
own. 
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the  Duke 
cf  York 

again  ft 
Titus 
Oates.   t 

raticn- 


The  Execution  of  a  Writ  of  Enquiry  between  his35j?j4k 
Royal  Highnefs  James  Duke  of  Tork  and  Albdnj^^ 
and  Titus  Oates,  Clerk,  in  the  Court  o(  Kings- 
Bench ^  on  June  18,  1684.    7W/z.  36  Gzr.  IL 
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ty  Default. 


A  Writ  of 

Enquiry 

IXecuttd. 


TJ  «w  the 

>7- 


\H%e  Eni. 
dence. 


THIS  was  an  Ad  ion  of  Trefpafs  and  Con- 
tempt grounded  upon  the  Statute  de 
Scandalis  Magnatum,  wherein  his  Royal  High- 
nefs fet  forth,  That  whereas  the  faid  Statute 
prohibited  the  flandering  the  great  Men  and 
Peers  of  the  Realm,  and  that  the  Plaintiff  being 
the  King's  only  Brother,  and  a  Peer,  the  Defen- 
dant, in  Difcourfe  between  him  and  fbme  other 
Perfons  about  a  Letter  the  Defendant  then  had 
in  his  Hands,  faid,  'this  Letter  coft  me  nine 
Pence )  and  might  have  bjcn  brought  for  a  Penny ; 
/  know  no  body  the  better  for  it,  but  that  traitor 
James  Duke  of  York.  And  at  another  Time 
faid,  before  a  great  deal  of  Company,  that 
the  Duke  of  York  was  a  traitor  :  Which 
Words  were  laid  to  be  to  the  Plaintiff's  Da- 
mage one  hundred  thoufand  Pounds.  The 
Defendant  not  pleading  to  the  Declaration, 
the  Plaintiff  figned  Judgment;  and  a  Writ  of 
Enquiry  was  taken  out,  directed  to  the  Sheriffs 
of  Middlcfex,  to  enquirej  by  a  Jury  of  that 
County,  what  Damages  the  Plaintiff  had  fujf- 
tained  ;  and  upon  a  Motion  made  in  the 
Court  of  Kwg's -Bench,  a  Day  was  given  to 
the  Defendant  to  fhew  Caufe  why  the  Writ  of 
Enquiry  fhould  not  be  executed  at  the  Bar  of 
r,hat  Court  j  and  no  Caufe  being  fhewn  to  the 
contrary,  Sir  Peter  Daniel,  Kt.  and  Samuel 
Daftjwood,  Efq;  the  then  Sheriffs  of  Middlefex, 
came  into  Court  at  the  Day  appointed,  and 
being  placed  at  the  Table  at  the  Judges  Feet, 
were  covered  during  the  Execution  of  the 
Writ. 

Sir  Charles  Lee,  three  other  Knights,  ten 
Efquires,  and  one  Gentleman,  in  all  fifteen, 
being  fworn  of  the  Jury,  Mr.  thomas  Roufe, 
the  Under-Sheriff,  read  the  Writ  of  Enquiry 
in  Englijh  to  them,  and  informed  them,  That 
they  were  to  enquire  what  Damages  his  Royal 
Highnefs  the  Plaintiff  had  fuftained,  by  means 
of  the  abovefaid  Words ;  as  alfb  what  Cofts 
he  had  been  at  in  this  Suit. 

Then  the  King's  Counfel  opened  the  De- 
claration, and  obferved,  That  the  Words 
were  confefled  by  the  Defendant's  Default  in 
not  pleading,  and  that  they  were  only  to  en- 
quire of  the  Damages :  However,  they  fhould 
produce  Witneffes  to  prove  the  Words,  and 
to  fhew  that  this  was  the  conftant  Tenowr  of 
his  Difcourfe,  inveighing  againfl  the  Govern- 
ment in  all  Companies, and  particularly  againfl 
his  Royal  Highnefs  the  Plaintiff 

WitnefTes  being  called,  Mr.  Smith  depofed, 
That  he  heard  the  Defendant  fay  in  a  pub- 
Jick  Goffee-houfe,  this  Letter  coft  me  nine 
Pence ;  it  might  have  been  brought  for  a  Penny ; 
J  know  no  body  is  the  better  for  it  but  a  traitor  ; 
and  to  the  beft  of  his  Remembrance  he  faidj 
the  Duke  of  York. 

No.  17. 


Mr.  Pennifton  Whaley  being  fworn,  depofed 
as  follows : 

Whaley,  I  was  at  the  Bifhop  of  Ely's  TaT 
bleat  £/y-Houfe,  either  the  Eafter  or  Whit- 
funday  after  Sir  thomas  Gafcoigne's  Trial.  I 
had  received  the  Sacrament  at  the  Chapel 
there  that  Day,  and  fb  had  Dr.  Oates.  And 
fbme  Difcourfe  happening  at  the  Table  about 
Sir  thomas  Gafcoigne's  Trial,  Oates  fell  foul 
upon  the  Jury,  and  faid,  they  are  a  Company 
of  profligate  Villains,  and  He  would  have  them 
attainted.  I  faid,  Doctor,  you  are  a  good 
Man  at  a  Matter  of  Fact,  but  I  doubt  you  are 
notfb  at  a  Matter  of  Law.  Then  we  came  to 
high  Words,  arid  among  other  Things  he  faid, 
the  Duke  of  York  ,was  a  traitor.  I  faid, 
Doctor,  you  lie  Under  a  great  Error,  I  fup- 
pofe  by  miftaking  a  Statute  made  againfl:  Po- 
pery :  Says  he,  No  matter  for  that ;  I  fay  he 
is  a  traitor.  And  both  of  us  growing  pretty 
warm,  he  called  his  two  Men,  that  ufed  to  fol- 
low him  up  and  down,  to  his  Affiftance.  I 
faid,  there  is  no  body  to  hurt  you  :  Do  you 
think  that  the  Bifhop  of  Elys  Tabje  is  not  a 
Protection  for  any  body  that  comes  here  ? 

L.  C.  J.  Was  the  Bifhop  at  the  Table  then  ? 

Whaley.  He  was  at  the  Table,  but  a  great 
Diftance  from  us;  the  Doctor  and  I  fat  at  the 
lower  end  of  the  Table.  Afterwards  I  begged 
the  Bifhop  of  Ely's  Pardon,  for  being  fb  hoc 
and  loud  at  his  Table:  Says  the  Bifhop,  I 
thank  you  kindly  for  it ;  none  of  us  dare  ta!k 
with  him. 

Edward  Johnfoii  was  fworn. 

He  depofed,  that  meeting  Oates  the  23d, 
of  Auguft  1680.  the  Deponent  faid,  All 
things  will  go*  well  now,  for  there  is  a  Parlia- 
ment to  meet  in  a  little  Time  ;  and  OaPes  an- 
fwered,  No,  not  till  York  be  banifhed  or  hang- 
ed. He  has  a  good  Brother^  but  he  takes  all 
the  Courfes  in  the  World  to  undo  him. 

Randall  Bowring  was  fworn. 
He  depofed,  in  October  1679,  he  was  at 
dinner  with  Oates,  at  his  Lodgings  at  White- 
hall, and  a  Gentleman  faying  in  cafe  his  Royal 
Highnefs  were  a  Papift,  how  fhould  we  be 
fec.ured,  in  cafe  he  came  to  the  Crown,- that  he 
would  not  bring  in  Popery  ?  The  Doctor  re- 
plied, /  would  not  have  you  trouble  your 
felf  about  that  -,  for  he  Jhall  be  hanged  before 
that  time.  That  at  another  Time  Oates  ha- 
ving preached  in  Fofter4ane,  the  Church- 
Warden  invited  him  to  Dinner.  He  asked,  If 
any  of  them  had  din6d  with  James  D.  of  York, 
at  any  of  the  Feafts  in  the  City,  when  the  Duke 
ufed  to  come  fometimes  9  and  none  of  them 
anfwered  him.  Oates  replied,  He  would  not 
dine  with  any  Man  that  had  eat  with  the  De- 
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16S4.    Hull:  And  fb  went  and  dined  with  a  Brazier  at 
^S^'  Loudmi,walL 

Mr.  Fairfax  was  fwofri. 

He  depofed,  That  in  my  Lord  Chief  juftice 
Scroggs  Time,  there  was  a  Prefentment  to  be 
brought  in  by  the  Grand  Jury  againft  his 
Royal  Highnefs  for  being  a  Papift,  and  not 
Coming  to  Church;  and  that  this  Gates  was  the 
main  Profecutor  of  it.  That  the  Grand  Jury 
being  difmiffed,  the  Deponent  told  Oates, 
that  now  he  was  difappointed  ;  and  Oates  re- 
plied, Ob,  We  will  do  well  enough  ;  tbere  will 
be  a  Sejjions  after  tbe  farm,  and  tbere  we 
will  at  him  again ;  and  we  will  have  no  more 
Regard  for  bim  than  if  be  were  a  Scavenger  of 
Kent-ftreet. 

Mr.  Philips  was  fworrt. 

He  depofed,  That  in  January  1678,  he 
was  at  Oates  s  Lodgings  in  Whitehall,  and 
Oates  faid,  He  hoped  to  fee  our  Mafter  James, 
meaning  the  Duke  of  Turk,  at  the  Bar  of  the 
Houfe  of  Commons  ;  and  it  would  be  no  Dis- 
paragement to  bun  to  appear  there,  for  there 
were  better  Men  Members  of  that  Houfe  than 
he  was. 

William  Aflolock  was  fworn. 

He  depofed,  That  as  Oates  was  dreffing  one 
Morningin  Eafter-Term  1682,  Oates  faid,  He 
was  going  out  to  draw  up  a  Bill  of  Indictment 
againft  the  Duke  of  Tork  ;  but  the  Deponent 
heard  afterwards  he  was  otherwife  adviied. 
That  he  faid  alio,  The  City  of  London  was 
fired  by  the  Duke  of  Tork\  Order  ;  and  the 
Forces  at  Blackheath  were  to  have  plundered 
the  City,  and  killed  all  the  honeft  Proteftant 
Diffenters  there  ;  and  the  Duke  of  Tork  was 
t6  have  headed  thofe  Forces ;  and  this  he 
would  prove,  if  ever  they  could  get  a  Parlia- 
ment to  their  Mind.  And  he  faid,  They 
ihould  take  away  the  Poll-Office  from  the 
Duke  of  Tork,  and  give  it  to  the  Duke  of 
Monmouth. 

That  at  another  Time  he  faid  in  Company, 
3"he  Duke  of  York  was  a  Son  of  a  Where,  and 
he  Jhould  live  to  fee  him  hanged  ;  and  if  they 
could  but  get  a  Parliament  to  their  Mind, 
they  would  foon  fend  the  Duke  and  all  bis 
Gang  out  of  England  ;  for  he  muf  never  ex- 
pecl  tofucceed  to  tbe  Crown. 

Capt.  Creffet  was  fworn. 
That   as  he  was  waiting  one  Morning  at 
.  the  Duke's  Lodgings,  Oates  faid  to  him,    Ton 

will  never  leave,  till  you  have  loft  your  Repu- 
tation :  Ton  have  been  with  James  (York,  / 
mean'.)  He  is  a  Rafcal,  a  Papift,  and  a  Tr ■  al- 
ter,  and  I  hope  to  live  to  fee  him  hanged. 

Sir  William  Jennings  was  fworn. 
•  He  depofed,  That  being  at  a  Tavern  at 
Oxford  with  Oates,  when  the  Parliament  fat 
there,  and  the  Duke's  Health  being  propofed, 
Oates-  faid,  Do  not  drink  York'j  Health  :  He 
has  ruined  the  Nation  ;  and  if  the  Devil  has  a 
Place  in  Hell  more  hot  than  others,  I  hope  he* 
will  beftow  it  upon  him. 

Mr.  Tf'arcop  was  fworn. 
He  depofed,    That  meeting   Oates  after- 
Wards,  and  reproving  him  for  the  laft  reeked 
Expreflions,  he  anfwejed,  S'he  Duke  •was  a 


Traitor^  and  in  the  Plot :   and  told  the  De-     1684. 
ponent,  He  was  a   Yorkift,  and  he  would  j^_  3<>Ca!'If- 
member  him  for  it.'  w/^V"*-' 

Mr.  Charles  Chapman  was  fworn. 

He  depofed,  That  he  went  along  with  Mr. 
Swift,  the  Duke's  Attorney,  when  he  went  to 
the  Defendant  Oates  to  demand  a  Plea :  That 
Oates  asked  Mr.  Swift,  If  he  were  the  Duke's 
Attorney  ?  And  Swift  anfwering,  Yes;  Oates 
faid,  He  did  not  value  the  Duke,  nor  bis  Attorney 
neither  %  he  would  plead  as  he  fiouldfee  Caufe  ; 
and  that  he  neither  loved  the  Duke  nor  fear- 
ed him.  rfhat,  may  be,  be  might  be  in  the 
King's-Bench  for  1 00,000 1.  But  if  ever  a. 
Parliament  fat,  he  did  not  queftion  but  to  have 
fome  body  elfe  in  his  Place. 

No  body  appearing  for  the  Defendant 
Oates,  my  Lord  Chief  Juftice  faid, 

L.  C.  J.  Gentlemen  of  the  Jury,  It  is  not 
your  Bufinefs  to  enquire  whether  Oates  fpoke 
theie Words ;  for  by  lettingjudgment  go  againft 
him  by  Default,  he  doth  in  Law  confefs  the 
Words ;  but  you  are  to  enquire  what  Dama- 
ges are  fit  to  be  given  to  the  Plaintiff,  by  rea- 
ion  of  thefe  Words.  Yet  inafmuch  as  this  is 
a  Cafe  of  an  extraordinary  Nature, .  Weight 
and  Moment,  having  Relation  to  fo  great 
a  Prince,  His  Royal  Highnefs,  the  King's  only 
Brother,  it  requires  this  extraordinary  Solem- 
nity ;  it  not  having  been  ufual  heretofore  to 
have  Writs  of  Enquiry  executed  at  this  Bar, 
But  the  Occafion  is  extraordinary,  fuch  as  has 
not  happened  before  this  Age,  this  corrupt, 
this  profligate  Ages  wherein  we  live,  and 
wherein  common  ordinary  Fellows,  the  meer 
Scum  and  Scoundrels  of  the  factious  Party, 
have  taken  the  Liberty  to  reproach  and  ca- 
lumniate Magiftracy  and  Government,  and 
the  greateft  Perfbnages  concerned  in  it ;  not 
fparing  even  Majefty  it  felf,  nor  him  who  is 
next  in  Degree  to  his  facred  Perfon,  his  only 
dear  and  Royal  Brother.  And  therefore,  as 
the  Cafe  is  extraordinary  in  its  Nature,  fb 
ought  the  Example  of  it  to  be  made  as  publick 
as  can  be,  in  order  to  fatisfy  all  People  what 
a  fort  of  Fellow  this  Defendant  is,  who  has 
been  fo  much  adored,  and  looked  upon  with- 
an  Eye  of  Admiration,  courted  with  fb  won- 
derful an  Affection,  and  fb,  I  had  almoft  faid, 
Hofanna'd  by  the  Factious.  Such  as  he  ought 
to  be  made  publick  Examples  of;  and  there- 
fore the  King's  Counfel  have  defired  that  this 
Caufe  might  be  here  canvaffed  at  the  Bar  ;  and 
that  the  Defendant,  as  he  has  made  himielf 
eminent  for  fome  particular  Qualifications, 
might  be  made  a  publick  Example  for  this 
Offence. 

Thus  the  Writ  comes  to  be  executed  here. 
Now  though  the  Words  laid  in  this  Declara- 
tion, are  Words  that  do  import  in  themfelves, 
fb  much  Scandal  and  Reproach,  fb  much  Ma- 
lice and  Venom,  that  they  need  no  Aggra- 
vation ;  and  his  fuffering  Judgment  to  go  by 
Default  fhews  they  are  no  way  to  be  extenua- 
ted :  Yet,  however,  to  fatisfy  all  People 
that  have  any  Inclination  to  be  faiisfied,  that 
this  Profecution  is  highly  reafbnable,  nay, 
abfblutely  neceflary  3  they  come  here,  and  give 
you  an  Account,  that  thefe  in  the  Declaration 
are  but  a  fmall  Part  of  the  fcandalous  and  ma- 
licious 
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licious  Words  that  the  Defendant  had  ufed 
concerning  the  Plaintiff.  And  indeed  it  doth 
plainly  appear,  that  the  Malice  of  the  Defen- 
dant is  intended  with  all  the  moft  unchriftian 
and  uncharitable,  as  well  as  difloyal  and  dis- 
obedient Circumftances,  that  any  thing  can 
be  ;  with  Defign  to  traduce  and  difparage  a 
Subject  fo  Loyal,  and  a  Perfon  lb  Great  and 
Illuftrious  as  his  Royal  Highnefs. 

Then  the  Chief  Juftice  having  fummed  up 
the  Evidence,  the  Under-Sheriff  faid,  Gen- 
tlemen, Lay  your  Heads  together,  and  con- 
fider  of  your  Verdict. 

Which  they  did,  {landing  at  the  Bar. 

Under-Sheriff.  What  Damages  do  you  find  ? 

Sir  Charles  Lee.  Full  Damages,  an  hun- 
dred thouiand  Pounds,  and  twenty  Shillings 
Cofts. 

Which  Verdict  being  recorded  in  an  In- 
quifition  indented,  taken  under  the  Hands  of 


all  the  Jury,  was  afterwards  annexed  as  the     1^84. 
Return  to  the   Writ  of  Enquiry ;    and  the  3<5Cv:11' 
Prifbner  was  committed  in  Execution  to  the  y~/*^J 
Kings-Beach  Prifbn  for  Non-payment  of  the 
Damages,  where  Jhe  remained  till  he  was  con- 
victed  of  Perjury   in  the  next  Reign,    and 
then  he  was  remanded  to  the  fame  Prifbn 
again. 

His  Offence  in  reviling  the  Duke  of  Tork,  Remarks. 
the  Preemptive  Heir  of  the  Crown,  was  cer- 
tainly a  very  great  one  ;  but  the  giving  fuch 
Damages  as  the  Defendant  could  never  po£- 
fibly  pay,  was  in  Effect  to  condemn  him  to 
perpetual  Imprifbnment,  and  render  him  in- 
capable of  getting  his  Bread,  which  has  been 
juftly  cenfured  :  And  it  is  prefumed  the  Prece- 
dent will  not  be  followed,  especially  by  that 
Party  who  ufed  to  exclaim  moft  loudly  againft 
fuch  rigorous  Judgments,  as  being  a  Breach 
of  Magna  Charta,  and  confequently  illegal. 


t6s4  The  Trial  between  Sir  William  Prttchard,  late  iss4. 
5^      Lord  Mayor  of  London,  Plaintiff,  and  Thomas^v^1' 
Papillon,  Efq;v Defendant,  at  Guildhall,  London, 
Nov.  6,  1684.    Mich.  36  Car.  II. 


ration. 


tritchard  '""pHE  Plaintiff,  Sir  William  Pritchard,  de- 
|»rfPapil-    1.     dared,  That  whereas  on   the  12  th   of 
*X  n       February,  in  the  35th  Year  of  the  King,  he 
*~  was  Mayor  ef  the  City  of  London,  the  Defen- 
dant Thomas  Papillon,  being  one  of  the  Com- 
monalty of  the  faid  City,  and  under  the  Go- 
vernment of  the  Plaintiff,  malicioufly  contri- 
ving to  difturb  him   in   the  Execution  of  his 
faid  Office,  did,  on  the  faid  1 2th  of  February, 
in  order  to  vex  the  Plaintiff,  and  without  any^ 
probable  Caufe  of  Action,  take  out  a  Writ 
againft  the  Plaintiff,  and  caufe  him  to   be  ar- 
rtfted  and  detained  in  Cuftody  for  the  Space 
of  fix  Hours,  on  the  24th  of  April  following, 
to  the  Plaintiff's  Damage  10,000/. 
.  Mr.  Attorney  General,  in  opening  the  Evi- 
dence, faid,  This  Action  was  brought  to  vin- 
dicate the  Honour  of  the  Chair  from  fuch 
Affronts  as  it  never  had  met  with,  till  thefe 
Times  of  Faction  and  Confufion  :    That  the 
Defendant  had  no  probable  Caufe  for  the 
Action   he  brought  againft  the  Lord  Mayor 
was  evident  by  his  not  proceeding  in  the  Ac- 
tion i  but  there  was  a  further  Defign  in  that 
Prof  edition,  namely,  to  carry  on  the  Plot  a- 
gainft  the  King's  Life,  and  to  fubvert  the  Go- 
vernment ;  for  the  Faction  had  contrived  to 
imprifon  the  Mayor,  fuppofing  that  the  Loyal 
Citizens   would  have  attempted  his   Refcue, 
and  then  their  Party  defigned  to  rife  and  aflift 
the  Officer  that  arretted  him,  he  having  the 
Countenance  of  Authority ,as  being  in  the  Exe- 
cution of  the  King's  Writ,  and  fo  a   publick 
Commotion  would  have  been  made  i  and  in 
that  Confufion,  while  the  City  wanted  a  Head, 


they  expected  they  fhould  have  had  an  Op- 
portunity of  accomplifhing  what  the  Compa- 
rators intended. 

The  Witnefles  being  called,  Keeling  wasfheEvi- 
fworn,  and  depofed,  That  he  was  made  a  fence. 
fpecial  Bailiff  on  purpofe  to  arreft  the  Lord 
Mayor,  and  that  he  did  arreft  him  according- 
ly. Gdodenough,  the  Under-Sheriff,  telling 
this  Witnefs,  The  Party  would  take  it  amifs  if 
he  refufed  to  do  it  j  and  that  thirty  or  forty  of 
the  Party  were  by,  when  he  received  his  Di- 
rections to  arreft  the  Lord  Mayor. 

Sir  John  Peak  depofed,  That  there  being 
fbme  Difturbance  on  the  arrefting  of  the 
Lord  Mayor,  he  had  Orders  from  the  Lieu- 
tenancy to  raife  his  Regiment,  and  that  he 
came  with  his  Soldiers  to  Skinners-Hall, 
where  he  heard  the  Lord  Mayor  was,  and 
prevented  the  Mifchief  that  was  intended 

Mr.  ll'clls,  the  Common  Cryer  depofed, 
That  Brown  the  Coroner  caufed  the  Lord- 
Mayor  to  be  arrefted  and  carried  to  his  Houfe, 
where  he  was  detained  in  Cuftody  fome 
Hours,  on  his  refufing  to  give  an  Appearance : 
fit  feen/s,  tfbe  Militia  being  raifed,  and  com- 
ing to  his  Lordfoip's  Refcue,  the  Party  thought 
fit  to  releafe  his  Lordjlsip  ) 

Mr.  Serjeant  Mayuard,belng  of  Counfel  for  papillon'* 
Mr.  Papillon,  faid  in  his  Defence  :  This  is  an  Defense  by 
Adtion  upon  the  Cafe,  wherein  tke  Plaintiff  ^"""M 
declares,  That  the  Defendant  did  arreft  him, 
being  then  Lord  Mayor,  without  any  proba- 
ble Caufe,  and  out  of   Malice.      Now   my 
Lord  Mayor,   if  he  do  miftake  in  his  Office, 
and*db  not  do  that  which  belones  to  him-  to 
•"*  do, 
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1684.    3d  j  if  he  does  any  Man  an  Injury,  or  does] 
^6  Car.II  tfat  which  is  not  right    in    his  Office,    by  \ 
**/"V"v-;  which  another   Perfbn  is  grieved,    he  is  as 
'much  fubject  to  Actions,  and  to   the  Frocefs 
of  Law,  as  any  private  Man  ih  the  City  of 
London ;  and  if  we  can  give  you  any  Account 
of  a  probable  Caufe  for  the  Arreft,  that'  is 
fufficient  to  juftify  us  from  this  Action.     The 
Qjleftion  is  not,  whether  this  br  that  Man 
were  duly- chofen  into  fuch   an  Office?  but 
whether  there  were  any  probable  Caufe  for 
the  Defendant  to  conteft  about  the  Choice  ? 
And  here  the  Cafe  falls  out  tb  be  thus :  There 
was  a  Difference  in  the  City  of  London  about 
the  Choice  of  Sheriffs,  wherein  the  Defendant 
was  one  of  the  Competitors,  and  had  many 
Suffrages,  and  was  returned  by  the  Sheriffs  to 
the  Court  of  Aldermen   to  have  a  Majority, 
which  gave  him  Occafion  to  apprehend  he 
was  rightly  chofen :    Now  though  we  infift 
not  upon  the  Right  of  Election  (that  having 
been  otherwife   determined),  yet  this  furely 
was  a  probable  Caufe  for  him  to  proceed  Up- 
on it  j  and  he  having  no  other   Method  to 
take,  for  fettling  this  Matter,  but  to  appeal  to 
your  Lordfhip,  and  that  great  Court  where 
your  Lordfhip  fits,  to  have  a  Writ  to  com- 
mand the  Mayor  to  fwear  him  into  the  Office, 
or  fhew  good  Caufe  why  he  did  not  $    ac- 
cordingly a  Mandamus  was  moved  for  and 
granted  ;  and  to  this  Writ  the  Mayor  and  Al- 
dermenj  to  whom  it  was  directed,   made  a 
Return  that  we  were  not  elected  Sheriff  of 
London  $  which  Return  we  apprehended    to 
be  falfe,  and  to  try  the  Truth  of  this  Re- 
turn, was  the  Action  brought    againft  the 
Plaintiff,  and  not  to  promote  the  Defigns  of 
a  difcontented  Party,  as  has  been  infinuated : 
Upon  this  Action  the  Defendant  proceeded 
regularly  and  orderly,  applying  himfelf  in  a 
decent  manner  to  get  an  Appearance:  For 
firft,  we  took  out  a  Latitat  againft  my  Lord 
Mayor,  and  by  the  Attorney  gave  him  No- 
tice of  it,  and  defired  an  Appearance,  but  he 
was  not  pleafed  to  give  an  Appearance  upon 
that  Writ :  We  took  out  a  Capias,  and  gave 
him  Notice  of  it,  but  could  have   no  Ap- 
pearance :  Whereupon  we  took  out  an  Alias 
Capias ,  which   is  the  Writ  mentioned  in  the 
Declaration ;  to  which  my  Lord  refufing  to 
give  an  Appearance,    the  Officer  was   con- 
ftrained  to  arreft  him.     This  was  nothing  but 
what  the  then  Plaintiff  apprehended  be  might 
lawfully  do,  and  no  Malice  or  ill  Defign  is 
proved  upon  him  :  And  I  hope  it  will  never 
come  to  that,  That  a  Man  (though  miftaken) 
conceiving  himfelf  to  have  a  Right  of  Action, 
and  filing,  out  the  King's  Writ,  fhall  fuffer  for 
fo  doing,  unlefs  particular  Damage  be  made 
!  appear.     Here  is  a  great  Noife  of  Damage 

and  Difgrace  to  the  Plaintiff  and  his  Office, 
and  he  has  been  pleafed  to  reckon  his  own 
Damages  10,000/.  But  we  fay  he  has  fu£ 
tained  no  Damage  by  ariy  Thing  we  have 
done,  and  we  are  not  Guilty  of  this  unrea- 
sonable and  malicious  Profecution  laid  to  our 
Charge. 

Then  Bronte  the  Coroner,  who  granted  the 
Warrant  for  arrefting  the  Lord  Mayor,  was 
called  as  a  Wstaefs  for  the  Defendant,  and 
depofed.  That  fee  jevtral  Times  dei&red  an 
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Appearance  of  his  Lordfhip,  but  he  refufed  to     ^84. 
give  any,  whereupon  he  was  arretted;  and  he  56Cdr  ** 
carried  his   Lordfhip  to  his  (the  Deponent's)  Ul/*>rx 
Houfe:  And  it  being  demanded,  how  he  came 
to  releafe  his  Lordfhip,  he  anfwered;  he  was 
taken  int  •   Cuftody  himfelf  •   and  faid,   he 
had  Directions   from  his  Clients  to  ufe  his 
Lordfhip   with  all  the  Refpect    imaginable, 
and  he  punctually  obeyed  their  Orders. 

Mr.  Cornijb  and  feveral  other  "Witneffes 
being  called,  they  confirmed  Brpme's  Tefti- 
mony  :  But  Mr.  Cornijh  prevaricating  in  fbme 
of  his  Anfwers,  the  Chief  Juftice  faid,  You 
muft  not  think  to  dance  in  a  Net  and  blind 
all  the  World:  I  know  thefe  Things  very 
well  without  their  Affiftance,  and  only  ask 
thefe  Queftions  to  let  the  World  know  what 
fort  of  Men  thefe  are  that  pretend  to  Saint- 
fhip:  You  fee  we  can  hardly  get  one  Word 
of  Truth  out  of  them  ;  neither  Betbell,  nqr 
that  Fellow  Cornijb  would  take  the  Oaths  and 
Sacrament  according  to  Law,  till  they  found 
it  would  contribute  to  their  Defign  of  fubver- 
ting  the  Government:  Then  thefe  Rafcaji 
could  qualify  themfelves  for  an  Office,  only  to 
put  the  Kingdom  into  a  Flame. 

Then  fome  other  Witneffes  depofed,  That 
Mf.  Papillon,  and  Mr.  Dubois  had  a  Majority 
at  the  Poll  for  Sheriffs. 

To  this,  the  Attorney-General  anfwered, 
That  the  Poll  taken  by  the  Sheriffs  was  done 
in  an  unlawful  and  riotous  manner,  and  by 
thofe  who  had  no  Power  to  take  it  ;  and 
called  the  Town-Clerk  as  a  Witnefs  for  the 
Plaintiff,  who  depofed,  That  Sir  Dudley  North 
and  Mr.  Boxt  were  duly  elected  Sheriffs,  An. 
1682.  and  that  the  Sheriffs  were  not  Judges 
of  the  Poll. 

The  Evidence  being  clofed,  Mr.  Serjeant  obfin*. 
Maynard  made  his  Observations  on   it,  and  t'°™™  the 
faid,  It  is  nothing  to  the  Purpofe,  who  took  f8"*** 
the  Poll,  or  who  had  a  Right  to  take  the  PolljZ/JJj?* 
but  it  was  a  Difpute,  and  fome,  it  may  be,  Cutnfti. 
could  not  poll  at  one  Place,  and  others  would 
not  poll  at   the  other,  yet  the  lifting  up  of 
two  Thoufand  Hands  might  make  the  Defen- 
dant think  he  was  chofen  Sheriff;  and  there 
lies  the  Caufe  of  his  Action,  his  Apprehen- 
fion  of  a  Right.     And  though  it  may  be  ob- 
jected to  the  Prudence)  of  my  Client,  to  defire 
fuch  an  Office,  yet  that  proves  nothing  of  Ma- 
lice in   him   againft  the  Plaintiff.    And  as  to 
the  Objection  to  the  Inftrument  we  made 
Uie  of,    that  our  Attorney  was  in  a  Plot, 
&5V.  what  is  that  to  us?  There  is  not  the  leaft 
Sufpiciori  upon  us;  though  he  is  a  bad  Man, 
that  doth  not  make  all  his  Clients  bad.   Now, 
Gentlemen,  upon  this  Action  we  are  not  to 
be  fined  :  But  they,  if  they  can,  are  to  fhew 
what  Damages  the  Plaintiff  fuftained  by  our 
Action:  And  if  what  we  have  faid  do  not 
fatisfy  you,  that  we  had  probable  Reafbn  for 
what  we  did,  then  you  upon  your  Oaths  are 
to  give  him  what  Damages  you  in  your  Con- 
fciences  think  he  has  received  by  it ;  After 
which  the  Chief  Juftice  dire&ed  the  Jury, 
and  faid. 

Gentlemen  of  the  Jury,  The  Point  of  this  <The  auf 
Action   before  us  reiblves  it  felf  into  a  very  jfuftkes 
narrow  Compafs,  and  is  only  this  in  (hon:'DireSiMt 
Whether  or  no  the  Plaintiff  was  anx&ed  by  ""*?"*' 
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the  Defendant  without  probable  Cauie,  and 
maiicionfly.  Now  Matters  of  Malice  are 
Things  that  remain  in  a  Man's  Heart,  and  jt 
is  impoflible  to  difcover  whether  another  Man 
hath  Malice  againft  me,  if  I  do  not  fee  it  in 
his  Actions.  Therefore  you  muft  confider  the 
Circumftances  that  do  attend  this  Action  ;  if 
they  are  malicious,  then  you  are  to  find  for 
the  Plaintiff:  But  if  they  for  the  Defendant 
have  offered  to  you  any  Circumftances  that 
can  convince  you  that  he  had  any  probable 
Cauie  of  Action,  and  that  not  attended 
•with  a  malicious  Profecution  of  that  probable 
Cauie  j  then  the  TiTue  is  with  the  Defendant. 
.Now,  in  point  of  Law,  I  am  to  tell  you,  that 
though  I  have  a  probable  Cauie  of  Action 
againft  another ;  yet  if,  to  obtain  my  End  in 
that,  I  profecute  him  malicioufly,  with  a  De- 
fign to  ruin  him,  or  to  put  an  Indignity  upon 
him,  or  the  Character  he  bears  in  the  Pub- 
lick  ;  or  put  an  Hardfhip  or  Difficulty  upon 
him,  I  mean  in  Point  of  Time,  when  it  is 
probable  the  Remedy  may  be  had  at  another 
Time  ;  and  the  fame  thing  done  with  lefs 
Injury  and  lefs  Trouble,  then  an  Action  will 
lie  againft  me  •  though  it  be  true,  I  had  a 
conjectural  Cauie  of  Action  againft  him.  The 
periuing  malicious  Ways  to  obtain  a  Right, 
makes  a  Man  obnoxious  to  the  Action  of  the 
Party  fb  profecuted. 

But  as  to  their  probable  Caufe,  Suppofe  it 
were  a  Queftion  between  me  and  John-a-stiles , 
for  the  j,  lace  of  Bridge- mafter,  for  the  Pur- 
pofe?  and  a  Poll  is  demanded  and  granted  ; 
if  they  that  have  no  Authority  fhall  go,  after 
the  Court  is  adjourned  by  him  that  has  Power, 
and  take  a  Number  of  Names  in  the  way  of 
a  Poll,  by  themfelves,  and  upon  that  come  and 
4ay,  that  J.  S.  has  2400,  and  I  have  but  fo 
many,  that  fure  is  not  any  probable  Caufe, 
nor  a  Right :  For  you  have  gone  here  out  of 
the  known  and  ufual  Method  in  fuch  Matters, 
and  depend  upon  that  which  can  give  no 
Foundation  of  a  Right  at  all  :  You  may  have 
50000  Names  for  you  after  that  Rate,  and 
yet  not  be  elected,  or  have  probable  Caufe 
of  any  fuch  Apprehenfion. 

But  Gentlemen,  to  bring  an  Action  alone, 
will  fcarce  amount  to  aProof  of  Malice  ;  there- 
fore you  muft  weigh  the  Evidence,  whether  the 
Circumftances  dofhew  there  was  any  Malice  in 
!Mr.  Papillon.  It  is  true,  a  Man  may  lawfully 
fue  for  fuch  an  Office,  and  it  is  no  Offence  ; 
yet  it  looks  fbmewhat  extraordinary,  and  that 
a  Man  has  a  Mind  to  do  fbmething  unufual 
in  the  Place,  that  he  fhould  fue  for  it ;  efpe- 
cially  when  he  had  fined  for  the  Office  once 
before.  My  Lord  Mayor  of  London,  it  is 
true,  is  not,  nor  no  Perfbn  whatever,  exempt 
from  the  Law  :  If  he  owe  a  Man  any  thing, 
he  is  bound  to  anfwer  it  to  him,  as  much  as 
the  meaneft  Citizen  :  But  is  he  to  be  arrefted 
juft  at  fuch  a  Time,  when  he  is  chief  Go- 
vernor of  the  City  ?  And  the  Court  of  Alder- 
men too,  beeaufe  they  are  his  Affiftants?  And 
at  fuch  a  time  as  this  was,  when  the  Govern- 
ment, both  in  the  City  and  elfewheie,  was 
lurrounded  with  Difficulties,  and  in  great 
Danger  on  all  Sides?  What  Occafion  was 
there  for  fuch  Hafte  in  this  Action  ?  Would 
Mr.  Papillon  and  Mr.  Dubois  have  ftarved,  if  it 
'    No.  17. 


ihad  been  fufpended  a  while?  Sir  William  1684 
I  Pritchard  would  have  been  as  anfwerable  to36Car-Ir- 
this,  or  any  Man's  Action,  when  the  Year  of  ^^^^ 
his  Office  had  been  out :  But  it  carries  Malice 
and  Vengeance  in  the  very  Face  of  it.  And 
beeaufe  they  would  be  fure  their  Malice 
and  Revenge  fhould  take  Place,  they  take  the 
very  Scoundrels  of  the  Party  to  be  employed 
in  this  great  Work  ;  the  Goodenoughs,  Bur- 
leigh, Keeling,  and  Nelthorp,  who  now  ftand 
attainted  of  High-Treafbn,  muft  be  called  in 
to  confult  about  a  fit  Man  to  make  an  Arreft. 
It  is  plain,  Gentlemen,  what  the  Defign  was, 
from  the  Beginning  to  the  End  ;  nothing  but 
to  caufe  a  Tumult  and  Confufion  in  the  City, 
in  order  to  put  that  damned  hellifh  Confpiracy, 
for  the  Deftruction  of  the  King  and  his  Bro- 
ther, and  every  Man  that  was  honeft  and 
loyal,  in  Execution.  Another  Circumftance, 
which  is  confiderable  in  this  Cafe,  is  the  par- 
ticular Perfons  that  were  fued.  The  Manda- 
mus, that  was  directed  to  the  Lord  Mayor  and 
Aldermen  in  general ;  and  the  Return  was 
made  in  the  Name  of  the  whole  Court.  How 
comes  it  then,  that  my  Lord  Mayor,  Sir 
Henry  fiilfe,  and  thofe  other  Gentlemen,  muft 
be  arrefted  ;  but  Mr.  Cormjh,  and  his  Party, 
are  not  meddled  with?  This  is  a  Circumftance, 
that  carries  Malice  in  it. 

Gentlemen,  as  to  the  Damages,  if  you  find 
for  the  Plaintiff,  it  is  left  to  your  Judgments 
to  confider  of,  and  give  what  you  fhall  think 
fit,  upon  this  Occafion.  It  is  true,  it  is  not 
eafy  to  afcertain  particular  Damages  in  fuch 
a  Cafe  ;  or  to  prove  that  Sir  William  Pritchard, 
being  in  Prifbn  five  or  fix  Hours,  fuffered  fb 
much  Damages  as  comes  to  10,000/.  Yet, 
however,  if  the  Thing  for  which  the  Action 
is  brought,  were  defigned  with  Malice,  though 
the  ill  Defign  be  not  effected,  that  is  noThanks 
to  the  Party,  nor  is  to  weigh  with  you  ;  but 
the  malicious  Defign  muft  govern  you.  Now 
the  Malice  here,  was  not  againft  Sir  William 
Pritchard,  as  fuch  a  particular  Man,  but  againft 
my  Lord  Mayor  ;  and  the  Government  of 
the  City,  the  Honour  of  your  Chief  Magi- 
ftrate,  and  indeed  the  Honour  of  your  King, 
whofe  Subftitute  he  was,  is  concerned  ;  and 
that  puts  a  Weight  upon  your  Enquiry  into 
the  Damages  of  this  Cafe.  You  are  to  con- 
fider, you  give  Damages  to  the  Plaintiff,  not 
as  Sir  William  Pritchard,  but  as  Lord  Mayor: 
And  your  Severity  in  this  Cafe,  will  deter  all 
People  from  entering  into  Clans  and  Cabals, 
to  make  Difturbances,  and  affront  the  Go- 
vernment. 

It  was  not,  I  dare  fay,  out  of  a  frank, 
generous  Humour,  to  oblige  the  City,  that 
Mr.  Papillon  would  have  fpent  his  Time  and 
Money  in  the  Office  of  Sheriff:  No,  I  know 
he  had  better  Ways  to  employ  both. 

It  was  not  the  generous  Mind  of  Mr.  Bethel, 
that  called  him  on  to  be  Sheriff  of  London, 
to  entitle  him  to  fpend  his  Money  ;  bat  on 
Purpofe  to  be  one  of  the  firft  that  fhould  turn 
all  Things  upfide  down  in  the-City,  and  difturb 
the  Government :  And  they  that  fucceeded 
him,  carried  on  the  Project  ;  and  they  that 
would  have  been  in,  but  could  not,  had  a 
Mind,  no  doubt,  to  follow  fb  worfhipful  an 
Example  as  he  laid  before  them. 

6  R  ••*  Then 
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hS§4..        Thees  the  jury  withdrew,   and  after  half 
36Car.II  aa  Boor's  ftay,  returned  with  a  Verdict  for 
+*/~sr*~/  the  Plaintiff  and  aflHTed  Damages  to  10,000/. 
and  Cofts  to  four  Marks. 

RcMAFkr.  It  appears,  that  many  of  the  Confpirators, 
who  were  in  the  Plot  againft  the  King  and* 
Government,  were  concerned  in  contriving 
and  promoting  this  Action  againft  the  Lord 
Mayor.  Gocdeucugb,  the  Attorney,  was  deep 
in  the  intended  Aflalfination  :  Brome,  the  Co- 
roner, who  granted  the  Warrant,  was  a  Con- 
fpirator  :  Keeling,  who  was  made  a  Special 
Bayiiff,  on  pur  pole  to  arreft  the  Lord  Mayor, 
was  one  of  the  intended  Afifaflins  ;  and  the 
Plaintiffs,  and  the  reft  of  the  Citizens  that 
aflembled  to  direct  the  Affair,  were  known 
Malcontents,  and  probably  equally  concerned 
in  the  Conipiracy,    though  not  fb  openly  : 


And  if  this  be  admitted,    it  cannot  remain  a    1684- 
Doubt,    whether  one  principal  View  in  ar-  >6  Car-  "* 
refting  the  Lord  Mayor,  was  not  in  hopes  of  ^^v"^ 
creating  feme  Confufion   in   the   City,    and 
thereby  to  favour  the  intended  Infurrection ; 
though  another  Realbn  poffibly  might  be,  to 
gratify  their  Spleen  in  difgracing  the   Lord 
Mayor,    who  was  a  loyal  Citizen,  and  well- 
affected  to  his  Majefty.     They   would  fhew 
the  Government,    they   were   not  airaid   to 
infult.  the  Chief  Magiftrate  of  the  City,  and 
in  him  the  King  himfelf,    whole  Subftitute  he 
was :   For,  as  the  King's  Counfel  observed,  if 
Papillon  and  Dubois  had  only  brought  their 
Action  to  obtain  Satisfaction  for  their  Lois 
of  the  Shrievalty,  this  might  have  been  done 
as  well  half  a  Year  afterwards,   and  with  more 
Probability  of  Succels,  when  he  was  out  of  his 
Office,  than  while  he  poflefTed  the  Chair. 


^S'n.The  Trial  of  ThomasRosewell,   a  Diffent- 
r2Qt*     ing   Preacher,   for  High-Treafon,  at  the  Kings- 
Bench-Bar,   on   the   1 8th  of  November,    1684. 
Mich.    36  Car.  II. 
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37e  In-    /T*  H E  Indictment  charged,    That  the  Pri- 1 
Jictment.      JL    fbner,  Thomas  Rofewell,  on  the  14th  of 
September,    in  the  36th  Year  of  the  King,  at 
the  Parifh  of  Rotherhitb,    in  the  County  of 
Surrey,    did  compals  and  imagine  the  Death 
of  his  Majefty,  and  to  raile  a  Rebellion  5  and 
that,  to  accomplifh  his  laid  traitorous  Purpoles, 
he  did,  at  the  Time  and  Place  aforefaid,  in  a 
certain  unlawful  AfTembly,   Ipeak,  alTert  and 
declare  the  following  Words,  (w2.)  That  the 
People  made  a  Flocking  to  the  King,   upon 
Pretence  of  healing  the  King's  Evil,   which  he 
could  not  do  ;    but  that  They,   meaning  him- 
felf, and  other  traitorous  Perlbns,    the  King's 
Subjects,    were   the  Perlbns  they   ought    to 
fleck  to,    becaufe  they  were  Priefts  and  Pro- 
phets, who  by  their  Prayers  could  heal  the 
Dolours  and  Griefs  of  the  Feople  :  That  they 
had  had  two  wicked  Kings  together,   mean- 
ing King  Cbar/es  I.  and  King  Charles  II.  who 
had  permitted  Popery  to  enter  in  under  their 
Noles  i  whom  they  could  relemble  to  no  other 
Perlbn  but  to  the  moft  wicked  Jeroboam ;  And 
that  if  they,   meaning   the  faid  evil-dilpoled 
Perlbns,    unlawfully  alTembled,   would  Hand 
to  their  Principles,  he  did  not  fear  but  they 
would  overcome  their  Enemies,  meaning  the 
King  and  his  Subjects,    as  in  former  times, 
with  Rams-Horns,    broken   Flatters,    and  a 
Stone  in  a  Sling  :    All.  which  was  laid  to  be 
againft  the  Duty  of  his  Allegiance,  the  King's 
Peace,  &c.  . 

The  Evl-  The  Witnefles  being  called,  Elizabeth 
de?>ce.  Smith  was  fworn,  and  depoled,  That  the 
Prilbner  preached  at  leveral  private  Houfes, 
and  had  a  publick  Meeting-Houle  of  his  own 
in  Salisbury-fireet,  near  his  own  Dwelling- 
Houle  in  Rotherbith,    where  there  ufed   to 


aftemble,  three  or  four  hundred  at  a  Time. 
That  preaching  at  Capt.  Daniel  iVeldys  Houle, 
on  the  14th  of  September,  1684,  he  uled  the 
Expreflions  laid  in  the  Indictment,  QviZ^)  'the 
People  make  a  Flocking  to  the  King,  &c.  That 
there  were  two  lower  Rooms,  and  two  Cham- 
bers, full  of  People,  that  came  to  hear  the  ' 
Prifoner,  who  ftood  in  a  Door  upon  the 
Stairs,  ib  that  his  Voice  might  be  heard  above 
and  below. 

She  depoled  further,  That  Ihe  had  been 
offered  two  hundred  Pounds  not  to  come  in 
a  Witnefsagainft  Mr.  Rofewell. 

Mrs.  Hilton,  who  went  with  the  former 
Witnels  to  the  faid  Meeting,  on  Sunday  the 
14th  of  September,  depofed,  That  fhe  heard 
the  Prilbner  fpeak  the  Words  laid  in  the  In- 
dictment: Adding,  that  they  returned  home 
about  Two  of  the  Clock,  and  Mrs.  Smith,  the 
firft  Witnels,  immediately  wrote  down  the 
Words:  That  the  Exercile "began  at  Seven  in 
the  Morning  ;  and  the  firft  Part  of  it  being 
over,  the  Iriloner  went  to  Dinner,  and  abun- 
dance of  the  Congregation  eat  Sweetmeatt, 
Bilcuits,  &c.  during  his  Abfence. 

Mrs.  Farrar  depofed,  That  Ihe  was  at  the 
fame  Meeting,  and  heard  him  lay,  It  was 
not  the  King  that  cured  the  Evil,  but  it  is 
we  they  Ihould  flock  to  j  for  we  are  Priefts 
and  Prophets,  that  by  our  Prayers  do  cure  the 
Grievances  of  the  Feople.  He  faid  alio, 
That  we  had  had  two  wicked  Kings  together  $ 
and  bid  the  People  Hand  to  their  Principles, 
and  in  time  they  Ihould  overcome  their  Ene- 
mies. 

That  at  another  Meeting  Ihe  heard  him 
pray,  That  he  might  not  offend  the  Lord  in 
not  pray.ng  for  theKing ;  but  the  Lord  might 
pleale  to  open  his  Eyes,  or  turn  the  Times. 

Then 
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Then  the  Court  acquainting  Mr.  Rorewdl, 
that  he  might  enter  upon  his  Defence,  he  de- 
fired  the  Indictment  might  be  read  again  in 
Latin.  After  which,  he  objected  to  the  La- 
tin, that  Morbus  Regni  Anglici  was  the  Dif- 
eafe of  the  Englifh  Kingdom,  and  could  not 
be  made  to  fignify  the  King's  EviJ. 

L.C.J.  No,  no,  it  is,  Morbus  Regni,  An- 
gjlice,  the  King's  Evil  3  there  being  no  apt 
Word  in  the  Law  for  that  Diftemper,  they 
help  it  with  an  Anghce. 

Rofewell.  But,  my  Lord,  there  are  proper 
Words  for  the  Difeafe,  as  Struma,  and  Scro- 
jula,  and  nor  Morbus  Regni. 

L.  C.  J.  Phyficians  may  ufe  thole  Words, 
but  we  muft  keep  to  the  legal  Names  and 
phrafes ;  and  where  we  have  not  a  proper 
Word,  we  ufe  an  Anglic  e  to  exprefs  what  we 
mear>. 

Rofweil.  Then  there  is  another  Phrafe  I 
object  to,  viz.  Nos  habuimus  nunc  duos  ini- 
quos  Reges  infnmd :  This  cannot  be  under- 
Irood  of  two  Kings  one  afrer  another 3  but 
infwml  makes  them  to  be  both  at  once.  Thefe 
two  Words,  ivfimul,  and  nunc,  both  fignify 
the  prefent  Time  ;  it  fhould  have  been  fuc- 
eeffivz. 

L.  C.  J-  Then  it  had  not  agreed  with  your 
Words  j  which  are,  That  we  had  two  wicked 
Kings  together. 

Rofewell.  If  that  be  an  Anglicifm,  this 
cannot  be  true  Latin. 

L.  C  J-  If  it  be  a  Blunder  in  Latin,  it  is 
one  of  your  making,  for  you  fpoke  it  fb  in 
Englijb  ,  and  the  Indictment  in  Latin  muft 
exactly  purfue  your  Englijb. 

Rofewell.  Then  here  is  Romanam  Super* 
fiitionem  made  to  fignify  Popery  :  Now  there 
may  be  Superftition  in  the  Church  of  Rome, 
and  yet  that  not  be  the  Thing  we  call  Popery. 

L.  C.  J.  Therefore,  becaufe  Romana  Su- 
Perftitio  may  be  too  general  an  Expreflion,  we 
have  afcertained  it  with  an  Anglic  e. 

Rofewell.  Then  my  Lord  it  is  laid,  in  eo- 
rum  confpeclu,  under  their  Nofes.  Now  if  the 
Latin  in  the  Indictment  is  exactly  to  purfue 
the  Engliflo,  it  fhould  have  been,  fib  naribus 
tllorum. 

L.C.J.  Suffer  Rebellion,  or  Conventicles, 
under  your  Nofes ,  are  thefe  Things,  fub  na- 
ribus, or  in  confpetfu. 

Rofewell.  Thefe  Words  could  not  be  fpoken 
of  the  late  King,  and  this  King  •  for  the  firft 
died  a  zealous  Protectant,  and  his  prefent  Ma- 
jefty  has  often  declared  againft  Popery. 

L.  C  J.  But  it  was  the  Pretence  of  Popery 
and  Arbitrary  Power  that  brought  the  firft  to 
the  Block  ,  and  the  Cry  of  every  feditious 
factious  Fellow  is  againft  Popery  now,  as  if  it 
was  juft  breaking  in  upon  us,  and  the  Govern- 
ment abetted  it ,  and  the  Words  are  laid 
in  the  Indictment,  as  fpoken,  falfo  &  malitiofe. 
Rofewell.  Then,  my  Lord,  it  is  faid,  Si 
ipfi  ftarent  ad  Fundament  alia  eorum.  How 
comes  Fundamentalia  to  fignify  Principles? 

L.  C.  J.  The  Latin  Bible  expreffeth  them 
by  Fundamentalia  :  If  the  Foundations  be  de- 
frayed, &c. 

Rofewell.  Then  it  is  faid,  Si  ipfi,  which  muft 
.  refer  to  the  two  wicked  Kings  that  were  fpo- 
ken of  juft  before. 
L.  C  J.  No,  that  was  fpoken  of  your  Con- 


gregation j£  they  would  ftand   to  their  Prin-    '^s4 
ciples,  &c  3 5 Car.  II. 

Rofewell.  It  is  faid  ipfe  non  timebat  quin  —  v/^r^w 
This  is  in  the  third  Perfbn,  and  the  fingular 
Number. 

Sol  Gen.  The  Jurors  that  find  this  Indict- 
ment fay,  that  he  faid  fb  3  and  that  muft  be  in 
the  third  Perfbn. 

Then  Mr.  Rofewell  defired  he  might  have 
Liberty  to  declare  what  the  Words  of  his  Ser- 
mon really  were  ;  and  in  the  moft  folemn 
Manner  averred,  That  he  did  not  fpeak  the 
Words  in  the  Order,  or  with  the  Intention  the 
U  itneffes  had  teftified.  And  then  called  fome 
Witneffes,  who  took  Notes  at  his  Meeting,  to 
fhew  what  the  Words  were,  and  what  Appli- 
cation he  made  of  them. 

Mr.  Thomas  Hudfon,  being  called  as  a  Wit-  <fhe  pa- 
nels for  the  Priibner,  depofed,  That  he  was/oner's 
at  the   Meeting  mentioned   by  the  Witneffes H'ttneffet. 
to  be  held  the  14th  of  September,  and  that  in 
the  Morning  the  Prifbner  did  not  preach,  but 
expound  the   20th  Chapter  of  Genefis  j   and 
took  Occafion   from  thence  to  fpeak  of  the 
Worth  and  Value  of  the  Prayers  of  God's 
Prophets,  faying,  Of  hey  were  good  to  cure  the 
King's  Evil  3  and  inftanced  in  the  Prophet 
that  came  to  Jeroboam,  by  whofe  Prayer  that 
King's  withered  Arm  was  refto/ed. 

It  being  demanded  what  Application  the 
Frifbner  made  when  he  fpoke  of  the  two 
wicked  Kings 3  Hudfon  anfwered,  He  faid,  if 
Abraham  tell,  and  'Jehcfhaphat  fell,  and 
Sampfon  and  Peter  fell,  What  are  we  ?  Let 
him  that  ftandeth  take  heed  left  'he  fall.  Then 
he  was  asked,  How  he  apprehended  that  about 
the  King's  Evil  was  meant  ?  Hudfon  anfwered, 
He  did,  not  believe  it  was  fpoken  with  refpect 
to  that  Difeafe  called  the  King's  Evil  >  be- 
caufe it  was  fpoken  with  Reference  to  the 
Difeafe  the  King  was  under :  And  as  to  what 
was  mentioned  about  the  Rams-horns,  that  was 
in  his  Sermon  in  the  Afternoon,  where  he 
(hewed  how  God  could  by  very  ftnall  Means 
bring  great  Things  to  pafs ;  inftancingin  Mo- 
fes's  Rod,  Gideon's  broken  Pitchers,  the  found- 
ing of  Ram's- horns,  whereby  the  Walls  of 
Jericho  fell  down,  and  the  like. 

Rofewell  demanding  if  he  had  heard  the 
King  of  England  mentioned,  Hudfon  anfwered, 
He  prayed  for  the  King,  or  elfe  he  did  not 
hear  a  Word  of  any  King  that  Day,  unlefs  the 
Kings  in  the  Scripture.  He  prayed  heartily 
that  God  would  blefs  the  King,  and  enable 
him  to  govern  his  People  ;  and  ufed  to  fay, 
God  forbid  he  fhould  fin  againft  God  in  neg- 
lecting to  pray  for  the  King :  And  prayed  God 
would  remove  all  evil  Counsellors  from  him. 

The  Chief  Juftice  anfwered,  He  did  not 
queftion  that  3  and  he  remembered  their  pray- 
ing in  IVeftminfter-hall  for  the  doing  his  late 
Majefty  Juftice  3  and  they  knew  where  that 
ended. 

Atkinfon,  another  Witnefs,  depofed,  That 
at  the  Meeting  the  Prifbner  expounded  the 
aoth  Chapter  of  Ginefis 3  and  obferving  how 
Abraham  bid  Sarah  fay  fhe  was  his  Sifter,  he 
inferred  that  a  Child  of  God  might  fall  into 
the  fame  Sin  again  and  again,  inftancing  ia 
Lot's  committing  Inceft  twice,  Peter's  denying 
his  Lord  three  Times,   Sampfon  s  taking  two 
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1684-  Wives  of  the  Phili  (lines,  and  Jebojhapbat's 
B^Car.  n- joining  w  t a  two  wicked  Kings,  mid  he  faiid, 
^"V^1  j±  godly  Man,  by  his  Prayers,  might  help  to 
cure  the  King's  Evil  ;  but  he  heard  nothing 
of  the  King  of  England,  or  any  thing  like 
what  the  King's  WitnefTes  had  teftified  :  And 
feveral  more  of  the  prifoner's  Witneffes  con- 
firmed what  thefe  had  faid. 

Other  WitnefTes  appeared  to  the  Prifoner's 
Character,  and  laid  he  was  an  honeft  Man, 
and  a  loyal  Subject,  and  ufed  to  pray  heartily 
for  the  King  :  And  Atkmfon  being  called  a- 
gain,  depofed,  That  the  Prifbner  kept  the 
30th  of  January  as  a  Faft,  and  preached  on 
this  Text,  Pray  for  Kings ,  and  all  in  Autho- 
rity ;  averting,  That  Kingly  Government  was 
moft  agreeable  to  the  Word  of  God. 

Then  the  Prifoner  called  feveral  WitnefTes 
to  difcredit  Mr.  Smith,  one  of  the  King's 
WitnefTes,  fbme  of  whom  faid  that  he  would 
have  perfuaded  them  to  have  appeared  as  Wit- 
nefTes againft  Recufants  for  holding  Conven- 
ticles, or  being  prefent  at  them,  when  they 
knew  nothing  of  the  Matter  5  and  that  he  had 
fworn  falfly  againft  fbme  for  being  at  Conven- 
ticles. 

Sir  John  1 'allot  depofed,  that  Mrs.  Hilton, 
another  of  the  King's  WitnefTes,  lived  ten 
Years  in  his  Family,  but  ufed  to  tell  Lies  and 
Stones,  and  bubbled  fbme  Gentlemen  of  their 
Money,  by  pretending  fhe  had  an  Intereft  in 
Mrs.  Jones,  a  Lady  of  a  good  Fortune,  And 
another  Witnefs  depofed,  That  Hilton  had  but 
an  indifferent  Character. 

Then  Mr.  Kofewell  proceeded  to  make  his 
Obfervations  on  the  Evidence,  and  faid,  That 
what  he  fhould  now  fpeak,  was  as  much  in  re- 
fpedt  of  the  precious  Souls  of  thofe  who  were 
concerned  in  the  Profecution,  or  trying  of  him, 
as  of  his  own  Safety  ;  and  that,  though  Stran- 
gers, he  would  lay  down  his  Life  to  be  in- 
ftrumental  in  faving  any  one  of  their  Souls. 
He  declared  his  Incapacity  to  make  a  regular 
Defence  before  fuch  learned  Gentlemen  of  the 
long  Robe,  and  thanked  his  Lordfhip,  and 
the  Court,  for  the  Indulgence  fhewn  to  his 
Infirmities.  Then  he  obferved  that  the  Wit- 
nefTes varied  in  their  Evidence  ;  for  Mrs. 
Smith  fworethe  Text  was  the  a  1  ft  of  Genefis, 
and  Mrs.  Hilton  fwears  to  the  2Cth,  and  there- 
fore they  could  not  be  deemed  two  legal 
WitnefTes,  or  either  of  them  deferve  Credit. 
His  next  Obfervation  was,  That  they  teftified 
the  Words  charged  in  the  Indictment,  were 
delivered  all  in  the  Morning-Exercife,  when 
he  had  proved  the  contrary  ;  and  left  it  to  the 
Jury  if  they  were  two  credible  WitnefTes. 
That  they  varied  likewife  in  this :  That  one 
depofed  they  met  at  Capt.  Daniel  Weldy's,  and 
the  other  at  Mr.  Daniel's ;  and  if  they  were 
out  in  one  thing,  they  might  be  fo  in  another. 
He  reflected  on  their  great  Wickednels,  in 
applying  what  was  innocently  fpoken  and 
meant  to  the  late  King  and  his  prefent  Majefty 
whom  he  had  proved  he  always  prayed  for. 
He  added,  that  they  had  not  only  fworn  him 
a  Knave,  but  a  Fool,  and  a  Madman,  to 
fpeak  fuch  abfurd,  incoherent,  foleciftical, 
and  nonfenfical  Things  ;  and  he  had  brought 
Perfons  to  tefttfy,  no  fuch  Things  were  faid  ; 
and  that  he  was  always  for  Monarchy,  and  a- 
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gainft  Anarchy,  and  continually  obferved  the  1684. 
33th  of  January,  and  the  29th  of  May,  and  >6Car-IIk 
inveighed  againft  thofe  that  were  Rebels  a-  '^^^^ 
gainft  his  prefent  Majefty,  or  had  been  con- 
cerned in  that  barbarous  A6t  againft  his  Royal 
Father,  which  he  utterly  abhorred  :  And  ob- 
ferved further,  That  feveral  Gentlemen  of  the 
Church  of  England  had  teftified  concerning 
his  Converfation,  who  had  known  him  eight, 
ten,  or  twelve  Years :  That  he  hoped  his  Lord- 
fhip and  the  Jury  took  Notice  that  the  Wit- 
nefTes would  fwear  and  forfwear  any  Thing  ; 
and  that  one  of  them  had  made  Compofitions, 
and  was  a  Woman  of  lewd  Converfation :  He 
obferved  likewife,  that  they  muft  have  incre- 
dible Memories,  that  they  could  exactly  agree 
in  every  Circumftance,  and  in  each  particular 
Word,  which  he  believed  the  Jury  would  not 
undertake  to  repeat  upon  their  Notes  j  and 
faid,  That  he  laid  the  great  Strefs  of  his  De- 
fence, not  on  the  Incredibility  and  Impro- 
bability, but  the  Impoffibility  of  the  Truth 
of  the  Evidence  they  had  given.  He  con- 
fefTed,  if  that  were  a  Crime,  that  it  was  his 
Practice  to  expound  the  Scriptures  to  the 
People ;  for  the  People,  he  faid,  perifhed  for 
lack  of  Knowledge ;  and  that  it  was  by  the 
Knowledge  of  our  Lord  Jefus  Chrift,  that 
they  muft  come  to  Life  and  Salvation. 

L.  C.J.  Mr.  Attorn  j,  will  you,  or  any  of 
the  King's  Counfel,  lay  any  thing  in  this 
Matter  ? 

Att.  Gen.  No,  my  Lord  $  we  leave  it  en- 
tirely to  your  Lordfhip. 

The  Lord  Chief  Juftice  in  fumming  up  the 
Evidence  faid,  That  though  a  Man  muft 
have  an  obdurate  Heart  not  to  companionate 
his  Fellow-Creature  in  fuch  Circumftances,  yet 
the  Prifoner's  Denials,  with  the  Imprecations 
he  had  made,  and  the  Affirmations  he  had 
offered  of  what  he  had  formerly  done,  and 
his  appealing  to  God  about  his  Innocen- 
cy,  was  not  to  weigh  with  the  Jury ;  for 
their  Bufinefs,  according  to  the  Oath  they  had 
taken,  was  to  know  if  they  had  Evidence 
given  to  fatisfy  them  he  was  guilty  according 
to  that  Evidence.  He  obferved  likewife, 
(though  he  faid  he  did  not  fpeak  it  to  affect, 
this  Cafe)  that  the  Law  does  declare,  that  it 
was  from  thefe  Seminaries  of  Sedition  and  fa- 
ctious Conventicles,  and  the  Clubs  and  Ca- 
bals of  difcontented  and  irregular  People, 
difaffedted  to  the  Laws  both  of  Church  and 
State,  that  the  great  Mifchief  and  Confufion 
that  was  brought  upon  us,  and  which  at 
length  brought  us  into  the  Diffractions  of  the 
late  Times,  proceeded,  and  that  he  muft  fay 
(whatever  the  Prifbner  thought)  that  Blefled 
Martyr  King  Charles  1.  was-by  filch  Means 
brought  to  that  horrid,  accursed,  murderous 
Death  and  End,under  the  Pretence  of  Religion; 
and  that  perhaps,  there  were  as  many  Rebels 
raifed  againft  the  late  King,  by  the  beating 
of  the  Cufhion  in  the  Pulpit,  as  by  the  beat- 
ing of  the  Drum  in  the  Street  He  obferved 
alio,  that  they  picked  out  and  chofe  Occafio- 
nal  Texts,  of  binding  Kings  in  Cha  ns,  and 
their  Nobles  in  Fetters  of  Iron ;  and  raifed 
fuch  Doctrines  from  Texts  of  Scripture,  as 
were  intended  to  quite  other  Purpo.es,  to  make 
People  kill    and  flay  God's  anointed,  under 
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1684.  Pretence  of  faving  and  protecting  the  Anoint- 
36  Car.  II.  ed  0f  God  He  obferved,  that  the  Prifoner 
s"'v~s*J  ^jj}  ne  undertook  to  expound  and  teach  his 
People  the  Knowledge  of  God  :  That  it  was  a 
very  good  Leffon  to  be  learnt  and  taught ; 
but  (without  any  Reflection  on  the  Gentle- 
men at  the  Bar)  he  thought  we  had  Church- 
men of  as  great  Learning,  Piety  and  Virtue, 
as  he  could  pretend  to ;  and  that  whoever 
preaches  at  a  Conventicle,  cannot  preach  O- 
bedfence  to  the  Civil  Magiftrate  -,  becaufe  in 
that  very  preaching,  they  are  acting  Difbbe- 
dience  againft  his  Laws :  Then  he  fhewed, 
that  the  Thing  now  before  them  was  a  Que- 
ftion  of  a  different  Nature,  that  they  were 
not  to  try  whether  he  Preached  at  a  Conven- 
ticle, or  whether  in  fb  doing  it  was  againft 
Law ;  but  whether  he  did  fpeak  Words  of 
the  fame  Subftance,  to  the  fame  Effect  and 
Intent  that  are  comprifed  in  the.  Indictment ; 
therefore  they  were  to  try  and  confider,  whe- 
ther the  three  WitnefTes,  produced  againft 
him,  did  fwear  true,  or  were  guilty  of  wil- 
ful Perjury. 
He  h  con-  Then  the  Jury 
vicied.       Time  returned  with  their  Verdict,  that  the 

Prifoner  was  Guilty. 
Bis  Ex-  Mr.  Rofewell  being  brought,  into  Court 
teptions  in  agajn  on  the  24th  of  November,  to  hear 
Tulment  Judgment,  objected,  That  there  was  not  any 
Crime  fufficiently  fet  forth  in  the  Indictment 
to  give  Judgment  upon  ;  for  it  was  not  Suffi- 
cient to  fay  in  an  Indictment  of  Treafon  in 
general,  that  a  Man  did  intend  to  depofe  the 
King,  or  raife  a  Rebellion ;  but  there  ought 
to  be  fbme  Overt  Act  pofitively  afferted  to 
be  done  by  that  Perfbn,  which  was  Treafon 
of  it  felf  without  the  Inuendo.  He  infifted, 
as  he  had  done  at  the  Trial,  that  the  Words 
were  repugnant  and  infenfible  ;  and  defired 
Judgment  might  be  arrefted,  and  Counfel  af- 
figned  him  to  argue  his  Exceptions :  Whereup- 
on Counfel  were  affigned  him,  and  on  tfhurf- 
day  the  27th  of  November,  the  Exceptions 
were  argued. 

Mr.  Ifallop,  of  Counfel  for  the  Prifoner,  in- 
fifted,  That  the  Words  laid  in  the  Indict- 
ment, difcharged  of  Inuendo  s,  were  loofe,  ex- 
travagant, infenfible  Words,  rather  than  Trea- 
fon, and  held,  that  if  it  was  only  the  Inuen- 
do's  that  made  them  treafbnable,  and  tho'e 
Inuendo 's  were  not  warranted  by  Law,  they 
could  not  effect  the  Prifoner  ;  and  that  it  is  a 
Rule  in  Law,  that  no  Inuendo  could  warranta- 
bly  be  inferted  in  an  Indictment,  Informa- 
tion, or  Declaration,  upon  an  Action  of  the 
Cafe  for  Words,  unlefs  the  Defendant  be  firft 
averred,  (and  that  directly)  to  have  mentio- 
ned a  Perfbn  in  certain  himfelf,  to  whom 
thofe  Words  may  be  referred  ;  and  in  this 
Cafe,  how  could  the  Hearer  underftand  who 
the  Preacher  meant,  and  fo  be  influenced  to 
Rebellion,  unJefs  the  Preacher  himfelf  had 
named  the  King  to  whom  the  Words  he 
fpoke  fhould  be  referred  ?  That  as  to  the  firft 
Words  laid  in  the  Indictment,  viz.  £>uodpo- 
pulus,  &c.  The  People  (meaning  the  Sub- 
jects of  our  Lord  the  King)  keep  a  flock- 
ing to  the  King  to  cure  the  King's-£vil, 
which  he  cannot  do,  6sV.  Here  Populus  might 
intend  any  People:  It  might  intend  the 
No.  17. 


French  People  flocking  to  the  French  King  1684. 
(for  he  pretended  to  heal  the  People  in  the  :^lfj^' 
fame  manner).  As  to  the  next  Words,  ATos 
habuimus  nunc  duos  iniquos  Reges  infimul  -3  We 
(meaning  the  Subjects  of  the  King)  have  had 
two  wicked  Kings  (meaning  King  Charles  I. 
and  this  King)  together.  That  there  was  no 
mention  of  any  Kings  before  in  the  Difcourfe, 
to  which,  according  to  the  Office  of  an  In- 
uendo, thefe  Words  are  to  be  applied,  ac- 
cording to  the  4  Rep.  fo.  1 7.  B.  int.  Jeames  fc? 
Rut  lech,  being  an  Action  of  the  Cafe,  for 
Words ;  where  two  Things  Were  refblved, 
Firft,  That  the  Perfbn  fcandalized  muft  be  as- 
certained: And  Secondly,  That  the  Words  fpo- 

ken  muft  be  apparent  Slander. And  he 

held,  That  an  Inuendo  was  not  Sufficient  to 
give  an  original  Certainty,  where  a  Certainty 
is  not  fixed  before.  The  Defendant  himfelf 
muft  fet  up  fuch  a  Light,  as  will  carry  the  In- 
tention to  the  End  of  the  Difcourfe.  — And 
further.  That  the  Words  habuimus  nunc  were 
inconfiftent,  Habuimus  referring  to  the  Time 
paft,  and  nunc  to  the  Time  prefent;  and  that: 
if  habuimus  were  to  take  Place,  it  might  re- 
fer to  any  two  Kings  before  the  Conqueft. — 
Then  he  proceeded  to  the  Words  which  feem- 
ed  to  be  moft  relied  on,  viz.  if  they  would 
ftand  to  their  Principles,  he  did  not  queftion 
but  they  fhou'd  be  able  Inimicos  fuos  vincere, 
(Jnuendo  the  King  and  the  Government.)  Now 
there  was  no  Mention  of  any  Enemies  before, 
no  Averment  that  the  King  was  Enemy  to 
arty  Body,  or  any  Body  to  him  ;  and  there- 
fore the  Inuendo  was  to  be  rejected  ;  it  could 
not  put  fuch  a  Violence  and  Force  upon 
Words,  as  to  make  them  Treafon,  when  iri 
themfelves  they  have  no  fuch  Meaning ;  and  • 
that  by  the  Law  of  England,  in  all  dubious, 
uncertain,  and  general  Cafes,  the  moft  benign 
and  candid  Interpretation  is  to  be  taken ;  fb 
if  there  were  a  Doubt,  as  to  the  meaning  of 
the  Wordsj  the  moft  favourable  Conftructiori 
ought  to  be  made. 

Mr.  Pollexfen,  being  alfb  of  Counfel  for  the 
Prifbner,brought  his  ^rgument,That  fome  fort  , 
of  Words  might  be  an  Overt  Act  of  Treafon  5 
but  that  the  Statute  of  1  3  Car.  2.  on  which 
the  Prifoner  was  indicted,  had  diftinguifhed 
between  Words  of  Treafon  and  Mifdemea- 
nour  ;  and  was  about  to  fhew  that  thefe  for 
which  the  Prifoner  was  indicted,  were  but  a 
Mifdemeanour  by  that  Statute. 

Here  Mr.  Attorney  interrupted  him,  and 
laid,  he  did  not  underftand  it  Was  his  Lord- 
fhip's  Pleafure  they  fhould  argue, Whether  the 
Words  were  Treafon,  being  found  to  be 
fpoken  with  fuch  an  Intention  ;  but  whether  f 

the   hiuendo's  had   been  fufficiently  laid  to 
maintain  the  Indictment  in  Point  of  Form  ? 

Mr.  Pollexfen.  My  Lord,  What  I  would 
obferve  is,  That  the  Treafonable  printing, 
writing  or  fpeaking,  mentioned  in  the  firft 
Claufe  of  that  Statute,  muft  be  of  fuch 
Words  as  fhall  intend  the  Death,  Bodily 
Hurt,  Reftraint,  or  Imprifbnment  of  the 
King's  Perfbn,  or  levying  War.  And  that  if 
the  Words  laid  in  the  Indictment,  are.  in 
themfelves  fb  uncertain,  or  fuch  as  do  not 
tend  or  relate  to  the  prefent  King,  or  the 
prefent  Government,  to  ftir  up  Sedition  or 
6  S  Re- 
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1684.  Rebellion  againft  them,  then  they  will  not  be 
56Car11  Treafon  j  becauie  they  do  notfo  relate.  That 
S"/^^N~/  the  Words  laid  in  the  Indictment  feemed  to 
run  thus ;  We  have  had  now  two  wicked 
Kings  together,  who  have  iuffered  Popery  to 
come  in  under  their  Nofes  ;  we  cannot  com- 
pare them  to  any  but  wicked  Jeroboam:  And 
if  [they]  would  fland  to  their  Principles,  then 
he  did  not  doubt  but  [they]  mould  over- 
come their  Enemies,  as  in  former  Times,  Sc. 
And,  if  according  to  Grammar,  ipfi  [they] 
being  a  Relative,  mud  refer  to  that  which  laft 
before  went,  there  is  nothing  in  the  Sentence 
that  went  before,  but  we  (that  is,  he  and  the 
People  that  heard  him)  and  the  two  Kings  that 
he  fpoke  of;  and  the  two  Kings  being  laft  fpoke 
of,  it  niuft  be  underftood  of  the  Kings  ;  for  it 
would  be  pretty  hard  to  apply  the  Nos  babui- 
wus  nunc  duos  iniquos  Reges,  to  the  ipfi  qui 
fiarent  ad  Fund  anient  alt  a.  But  in  all  I  roba- 
bility  he  fpoke  it  thus,  and  if  we  do  but 
Hand  to  our  Principles,  I  do  not  doubt  but 
we  fhall  overcome  our  Enemies  as  formerly, 
f3c.  But  ipfi,  is  a  Variation  of  the  Perfbn,  and 
according  to  Grammatical  Conftrudtion,  it  is 
evident  how  it  ought  to  be  expounded.  This 
laft  feems  to  be  the  natural  Reading  of  the 
Words  j  but  the  Indictment  has  not  purfued 
them,  but  inftead  of  that,  has  made  Nonfenfe  ; 
For  I  do  not  fee  how  ipfi,  can  be  me  and  my 
Auditors. 

But  paffing  by  this,  how  will  they  make 
the  Word  Inimicos  to  mean  the  King  and  his 
Subjects  ?  For  it  is  not  furely  an  Inuendo  that 
can  make  my  Words  have  any  other  Senfe 
than  I  that  fpoke  them  intended.  The  bare 
letting  down  the  Words  with  Inuendo' s,  are 
not  fuffieient  to  maintain  an  Action  or  an  In- 
dictment ;  for  there  are  but  two  Ways  to  ap- 
ply Words  that  are  uncertain ;  the  one  is  by 
laying  a  Colloquium  precedent  of  fuch  Matter 
as  leads  to  the  Senfe  of  the  Words,  (and 
whenever  that  is  done,  the  Colloquium  muft 
be  proved  in  the  Evidence. )  The  other  Way 
is,  where  Words  are  laid  in  a  Declaration, 
with  an  Averment  that  they  were  fpoken  of 
fuch  a  Ferfbn;  then  the  Words  with  an  In- 
uendo after  that  Averment  fhew  fufficiently 
what  is  meant  by  them:  As  where  one  fays, 
your  Brother,  your  Mafter,  your  Servant,  or 
your  Son,  is  a  Thief:  Here  the  Words  them- 
felves  do  not  exprefs  the  Man  of  whom  the 
Scandal  is  raifed  ;  but  they  give  fuch  a  Des- 
cription of  him,  that  the  Hearers  may  know 
who  is  meant :  And  then  if  in  the  Declaration 
it  is  averred  that  the  Plaintiff  was  his  Brother, 
his  Mafter,  his  Servant,  or  his  Son,  and  thefe 
Words  were  fpoken  of  him,  and  thereby  it 
comes  to  be  made  apparent  to  the  Court  who 
is  meant,  it  is  right;  but  then  the  Averment 
muft  be  proved,  or  the  Action  cannot  be 
maintained.  Thefe  are  the  only  Ways  that  are 
allowed  to  maintain  any  fuch  Action  -y  and 
there  the  Inuendo  comes  very  properly  to 
affift  the  Averment  or  Colloquium,  But  in  this 
Cafe,  here  is  nothing  but  a  bare  Inuendo  that 
fuch  and  fuch  are  meant,  without  either  a 
Colloquium,  that  there  was  a  Difcourfe  con- 
cerning fiich  and  fuch  Perfbns,  or  an  Aver- 
ment that  the  Words  were  fpoken  of  the 
Ferfons. 


Mr.  Attorney  replied,    That   where  ever     '<^4 
Words  by   ftrong  and   pregnant  Intendment  Sft-ar- !r 
do  carry   Slander,  and   of  fuch  a   particular  ^rvv' 
Perfon,  there   the  Books  are   exprefs,    that 
there   needs  no  Averment,    that   they    were 
fpoken  of  fuch  a  Perfbn ;  and  for  this  he  cited 
the  Cafe  of  Fleetwood  and  Curie.  Hob.  267. 

That  this  was  not  only  fb  in  Actions  of 
the  Cafe  for  Slander,  but  alfo  in  Indictments 
and  Informations  •  and  here  every  one  knew 
there  was  but  one  King  and  one  Government : 
And  when  Words  are  laid,  to  be  fpoken  to 
excite  Commotions  or  Rebellions,  they  are 
but  external  Declarations  of  the  Mind  ;  his 
inward  Thoughts  were  the  Treafbn:  Indeed 
the  laying  that  alone,  That  he  did  fo  and  fo 
compafs  and  imagine,  without  fbme  outward 
Declaration,  would  not  be  good  in  an  Indict- 
ment, any  more  than  the  outward  Declaration, 
without  the  inward  Intention,  would  be  fuffi- 
eient :  But  in  this  Indictment  it  was  laid,  that 
he  did  imagine  to  raife  Rebellion  and  War 
within  the  Kingdom,  to  ftir  up  the  People 
againft  the  King,  and  to  depofe  the  King,  and 
bring  him  to  Death  $  and  then  goes  on  and 
fays,  to  the  End  he  might  effect  this  Treafbn 
he  fpoke  fuch  and  fuch  Words,  f  which  by 
the  late  Statute  amount  to  Treafbn).  Now  if 
thefe  Words  did  not  in  their  own  Nature  im- 
port a  Tendency  to  invite  and  ftir  up  the 
People  to  Rebellion  and  War  againft  the 
King,  it  would  be  naught  with  Inuendo' d  $ 
and  fb  it  would  be,  if  there  were  twenty  Aver- 
ments. He  added,  That  this  Indictment 
was  according  to  former  Precedents,  and  ci- 
ted 3  Hen.  8.  Rot.  1 7.  the  Indictment  againft 
the  Lord  Grey  •  the  2  Jac.  Lord  Cobban's 
Cafe,Pafcb.  17.  Jac.  Rot.  40.  Williams's  Cafe, 
Fitzhams's  Cafe,  where  the  Duke  of  Tork 
was  defcribed  in  the  Libel  by  the  Let- 
ters D.  of  T.  and  fometimes  only  T.  and  the 
King  by  the  Letters  Cb.  and  the  Inuendo  is 
(meaning  our  Sovereign  Lord  the  King,)  and 
there  is  nothing  averred ;  and  that  in  Colonel 
Sidney's  Cafe,  there  was  no  Averment,  but 
the  Words  of  the  Libel  are  brought  in  alfb 
with  an  Inuendo :  From  whence  he  inferred, 
that  the  charging  Words  to  be  fpoken  to  ftir 
up  Sedition  and  Rebellion  within  the  King- 
dom, without  the  help  of  any  Averment 
whatfbever,  was  fuffieient. 

That  to  fay,  Enemies  was  a  very  general 
Word,  and  therefore  a  bare  Inuendo  could 
not  make  it  mean  one  more  than  another,was 
odd  -0  for  he  laid  it  to  a  great  Congregation, 
being  unlawfully  affembJed  at  a  Conventicle : 
And  when  he  faid,  That  [they]  fhould  over- 
come their  Enemies,  the   Government  muft 

be  intended. Befides,  it  was  plain  who 

he  meant,  by  what  he  faid  before  :  That  the 
King  was  a  wicked  Man,  and  reprefented  him 
as  an  Enemy  to  God  and  Man,  by  introdu- 
cing Popery  into  the  Kingdom  :  And  it  was 
well  known,  that  the  conftant  Cry  in  thofe 
Conventicles  was,  that  we  fhould  be  all  over- 
run with  Fopery,which  were  confiderable  Cir- 
ftances  in  this  Cafe .  That  it  was  the  fame 
Thing  as  if  the  Words  had  been  fpoken  at 
the  Head  of  an  Army,  they  being  ipoke  to 
People  affembled  contrary  to  the  Laws  of 
the  Land,  and  in  Defiance  of  the  Govern- 
ment. 
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16S4.     merit.     Nor  did  he  fee  how  it  was  poffible  the 

;6C?v.  H-\Vords  could    be    better    laid,    being   fworn 

's'y/~^-'  exactly   as   they    were  Jaid  ;   and   eipecialJy, 

being  found  to  be  all  fpoken  to  raife  Sedition 

and  Rebellion. 

Mr.  Soliicstor  alfo  infilled,  That  the  Form 
of  the  Indictment  was  good.  He  faid,  had 
the  Words  been,  Procure  your  /elves  Arms, 
and  make  your  felves  ready  by  juch  a  Day, 
and  go  to  Whitehall,  and  kill  the  King  ;  no 
one  would  have  affirmed  it  was  neceffary  they 
fbould  fay  in  the  Indictment,  Dixit  de  Populo, 
<vc I 'de  Regej. o  and  fo,becaufe  the  Words  plainly 
import  their  own  meaning,  and  fb  they  do  in 
this  Cafe;  and  therefore  to  fay,  Dixit  deRege, 
dixit  de  Populo,  would  be  impertinent.  That 
indeed  it  was  neceffary,  in  Actions  of  the 
Cafe  for  Slander,  to  aver,  Djxit  de  querente, 
for  he  muft  afcertain  the  Peribn  of  whom  the 
Words  are  fpoken,  to  be  the  very  Plaintiff, 
becauie  there  may  be  feveral  of  the  fame 
Name  ;  but  where  Words  are  pregnant,  and 
full  of  themfelves,  there  needs  no  Averment. 
'  My  Lord  Chief  Juftice  faid,  That  the  Pre- 
cedents Mr.  Attorney  had  cited,  had  very 
little  Weight  with  him  :  And  though  he 
made  no  doubt,  that  if  one  fhould  bid  Men 
prepare  Arms,  and  go  to  Whitehall,  and  kill 
the  King  (according  to  the  Cafe  Mr.  Sollicitor 
had  put|  thole  Words  would  be  an  Overt  Act 
of  High-Treafon  :  For  there  the  Words  im- 
port in  themielves  who  is  meant,  and  are 
therefore  good  without  any  Averment :  But 
had  he  bid  them  Rife,  and  go  to  Whitehall, 
and  they  fhould  overcome  their  Enemies  ; 
there  would  be  no  Neceffity  of  intending  the 
King  was  their  Enemy,  unlefs  it  had  been 
plainly  declared  by  the  Party  himfelf,  who 
he  meant.  And  there  was  no  doubt,  if  they 
had  averred,  that  thofe  Words  were  fpoken 
of  the  King  and  the  People  of  England,  it 
would  have  made  it  more  certain.  And  if 
they  had  laid  the  Words  thus,  If  we  will 
fiand  to  our  Principles,  we  floall  defiroy  them  ; 
the  Cafe  would  have  been  ten  times  ftronger. 
That  he  thought  the  Words,  We  have  had 
two  wicked  Kings  together,  who  have  fuffered 
Popery  to  come  111  under  their  Nofes,  related 
plainly  enough  to  the  late  King,  and  the 
prefent :  But  that  when  they  came  to  fpeak 
of  Enemies,  biuendo  the  King  and  his  Sub- 
jects ;  having  talked  of  no  Body  before,  that 
they  were  faid  to  have  an  Enmity  againft ; 
this,  he  doubted,  was  to  ftretch  it  a  little  too 

far. Then,  as  to  the  Difference  of  Perfbns, 

he  obferved  they  began  in  the  firft  ferfon 
Plural,  We  have  had  two  wicked  Kings  to- 
gether ;  Nos  habuimus  nunc  duos  iniquos  Reges 
infimul  :  And  afterwards  fay,  If  they,  ipfi, 
will  ftand  to  their  Principles,  he  did  not  doubt 
but  they  fhould  overcome  their  Enemies. 
If  they  had  laid  them  (as  any  one  muft  be- 
lieve they  were  fpoken)  If  you  or  we  will 
fiand  to  cur  Principles,  we  floall  overcome  them  ; 
and  a  Jury  had  found  that  thefe  Words  were 
fpoken  with  fuch  an  Intention  as  is  laid  in 
the  Indictment,  it  would  have  been  Treafbn  : 
But  when  they  come  to  fay  ipfi,  They,  in  the 
third  Perfon,  and  there  are  no  third  Ferfbn 
fpoken  of  but  the  two  Kings,  who  are  alfo 
the  Iaft  Antecedent,  who  could  this  relate  to  ? 


Had  they  put  Nos  inftead  of  Ipfi,  it  had  been     1684. 
better  underftood,  and  better  Grammar  ;    for  tfUar.lh 
when  one  fpeaks  in  the  third  Ferlbn,   he  ex-  s^^vrv-' 
eludes  both  himfelf,  and  thofe  he  fpeaks  to, 
and  an  inuendo  cannot  help  it. 

Sol.  Gen.  If  we  had  laid  it  otherwife,  we 
fhould  not  have  laid  it  as  the  Truth  is,  for  the 
Word  fpoken  was,    'they. 

L.  C.  J.  No  doubt,  he  faid,  If  you  will 
fiand  to  your  Principles;  it  is  Nonlenfe  eile. 

Sol.  Gen.  I  take  that  to  be  well  enough, 
for  there  are  three  Sentences :  The  firft  is, 
'that  the  People  make  a  Flocking  to  the  King, 
&c.  Quod  populus,  &c.  The  next  is,  Qod 
nos  habuimus,  &c.  And  the  third  is,  Quod 
fi  ipfi,  &c.  Now  Quod  governs  the  particular 
Sentence  by  kfelf,  and  it  is  good  in  Grammar 
and  Senfe  too. 

L.  C.  J.  You  lay  it  in  the  Indictment  to 
be  an  entire  Speech  ,  and  then  the  Relative 
muft  go  to  the  laft  Antecedent. 

Juft.  Wytluns.  If  you  make  it  feveral 
Speeches,  it  is  ten  times  worfe  ;  for  then  the 
latter  Part  is  fo  uncertain,  without  an  Aver- 
ment of  whom  the  Words  were  fpoken,  that 
it  can  never  be  made  good. 

Sol.  Gen.  It  was  an  entire  Speech  ;  but 
confifted  of  feveral  Sentences,  which  in  com- 
mon Underftanding,  muft  have  relation  to 
one  another. 

Juft.  Walcot.  I  think  that  the  Averment, 
that  thefe  Words  were  fpoken  of  the  King,  is 
a  Point  of  Fact  that  ought  to  be  averred,  and 
proved. 

L.  C  J-  Our  Books  require  greater  Cer- 
tainty in  Indictments,  than  in  Actions  on  the 
Cafe  ;  and  in  Caules  of  this  Nature  we  are 
bound  to  be  of  Counfel  for  thePrifbner  (which 
we  are  not  in  Caufes  not  Capital.)  And  we 
have  not  one  Act  of  Parliament  to  help  the 
Defect,  of  Form  in  Indictments,  as  we  have  in 
Civil  Actions;  which  fhews  that  our  Anceftors 
would  not  help  Uncertainties,  or  Infufficiencies 
in  Form,  where  the  Life  of  a  Man  was  con- 
cerned. We  will  confider  of  it :  Take  back 
the  Prifoner;  and  you  fhall  have  a  Rule  to  • 
bring  him,  when  the  Court  is  ready  for  Judg- 
ment. 

But  no  Judgment  being  given  this  Term, 
Mr.  Rofcwell  procured  the  King's  Pardon  be- 
fore the  next  Term  ;  and  upon  pleading  it, 
was  difcharged. 

Bifhop  Burnet,    who  is  ever  finding  Fault  Remarks 
with  his  Sovereign,   -in  his  firft  Volume  ofuP°"^oiis~ 
Pofthumous  Hiftory,   is  pleafed  to  cenfure  the  5  .^ 
King,  for  fuffering  Judgment  againft  Rofewell 
to  be  arretted,  and  not  granting  him  a  Pardon 
before  he  heard  what  he  had  to  fay  for  him- 
felf;  telling  us,  that  his  Majefty  was  afhamed 
of  the  Proiecution  :    But  I  think  the  Bifhop 
has  much  more  Reafbn  to  be  out  of  Counte- 
nance, for  reflecting  on  his  Prince's  Conduct 
in  this  Affair. 

The  Miniftry,  fenfible  how  much  his  late 
and  prefent  Majefty  had  fuffered  by  thofe 
Trumpeters  of  Rebellion  from  the  Pulpit;  that 
their  Preachments  were  ufually  Invectives 
againft  the  Government  ;  and  that,  inftead  of 
praying  for  their  Governors,  great  Jrart  of 
the  Lord's  Day  was  fpent  in  curfing  and  re- 
proaching 
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proaching  them.  And  Oath  having  been  made 
by  three  WitnefTes,  that  the  Prifoner  had 
been  guilty  of  moft  feditious  and  treafbnable 
Speeches  in  his  Pulpit,  thought  fit  to  order 
this  Prolccution  againft  him  :  But  when  it 
appeared  at  the  Trial,  that  the  Witneffes  were 
common  Informers,  People  of  no  Character  $ 
and  that  the  I  rifoner  had  always  behaved  him- 
felf  in  a  modeft  and  dutiful  Manner,  in  all 
other  Respects  but  his  Nonconformity,  the 
Court  thought  fit  to  give  him  Time  to  make 
his  Exceptions  to  the  Indictment  (which  was 
not  drawn  up  with  lb  much  Accuracy  as  it 
might  have  been).  -And  when  it  appeared 
doubtful,  Whether  the  Trealbn  was  well  laid, 
or  not ;  his  Majefty,  to  prevent  Judgment 
being  given  againft  him,  interpofed, "  and 
granted  Mr.  Rofewell  a  Pardon. 

And  what  is  there  in  all  this,  that  future 
Princes  may  not  be  proud  of  imitating  King 
Charles  in?    The  Profecution  was  grounded 


upon  the  Oaths  of  three  pofitive  Witnefles,  i684- 
who  appeared  alio  againft  him  at  his  Trial,  36Cf" _«. 
upon  whole  Evidence  the  Jury  convicted  '^^^^ 
Rofewell  i  But  lb  juft  and  merciful  was  the 
King,  fb  tender  of  the  Life  of  his  Subject, 
that  though  he  knew  the  Sectaries  to  be  ge- 
nerally Enemies  to  his  Adminiftration  j  yet, 
becaufe  he  doubted  of  the  Teftimony  that 
jiad  been  given  againft  this  Preacher,  was 
plealed  to  pardon  him.  Where  is  that  Prince 
or  State,  that  had  gained  fuch  an  Advantage 
of  a  fuppofed  Enemy  to  their  Government, 
that  would  have  extended  their  Grace  and 
Compaflion  to  him  ?  But  lb  malicioully  bent 
againft  this  benign  and  merciful  Prince,  does 
this  envious  Prelate  appear,  that  he  abules 
and  calumniates  him  for  his  belt  Actions;  fuch 
as  Pofterity,  when  they  fee  them  let  in  a 
true  Light,  muft  ever  bleis  his  Memory  for, 
while  they  deteft  the  Man  that  fo  induftrioufly 
endeavoured  to  traduce  him. 


ssSi.The  Trial    of  Robert  Baillie    of    Jervifwood,  jgfa 
ZQC?     for  High-Treafon,   before  George,  Earl  of  Lin-^^ 
lithgow,  Lord  Juftice-General  of  the  Kingdom  of 
Scotland;   and  the  reft  of  the  Lords  of  Jufticiary 
at  Edinburgh,  December  23,  1684.     36  Car.  II. 


SfceOwwge.' *Tp  H  E  Dittay,  or  Indictment,  fe^s  forth, 
X  that  the  Prilbner  having  conceived  ex- 
traordinary Malice  againft  the  King  and  Go- 
vernment, and  defigning  to  debar  his  Royal 
Highnefs,  his  Majefty 's  only  Brother,  from 
his  Right  of  Succeffion,  did  endeavour  to  get 
himfelf  elected  one  of  the  Commiflioners  for 
negotiating  a  Settlement  of  a  Colony  in  Caro- 
lina, in  or  about  the  Month  of  May,  1683, 
that  he  might  have  the  freer  Accels  to  the 
Earls  of  Shaftesbury  and  Effex,  the  Lord 
Rttjfel,  and  others,  who  had  entered  into  a 


to  encourage  them  to  promote  the  faid  Re- 
bellion and  Exclufion ;  he  entered  into  an 
intimate  Correfpondence  with  Robert  Fergu- 
fon..  Sir  tfbomas  Armftrong,  Colonel  Ritmfey, 
and  Walcot,  who  were  concerned  in  that  Part 
of  the  Confpiracy,  for  afTaflinating  his  Ma- 
jefty and  the  Duke  ;  and  did  let  up  feveral 
Nights  with  them  in  Confultation  about  it. 

To  which  Indictment  the  Prilbner  pleading  j  jury  <f 
Not  Guilty,  an  Affize  or  Jury  was  fworn,  con-  Fifteen 
fitting  of  the  Earls  of  Strathmore  and  Balcar-imPancl!ed- 


ras,  Sir  George  Skecn,  and  twelve  Gentlemen 
Conlpiracy  in  England,  againft  his  Majefty 's  i  more. 
Perfon  and  Government;   and  with  Colonel  j      The  Counfel    for  the  Prilbner  objected, OhjeBiom 
Rum  fey,  Walcot,  IVefi,  Fergufon,  and  others,  That  he  ought  to  have  had  fifteen  Days  No-  °f  thf  Prh 
who  had  confpired  the  Murder  of  his  Majefty, '  tice  of  Trial,   which  the  Court  over-ruled  icdlfelu- 
and  of  his  Royal  Highnefs:    That  when  he  j  declaring,    That   this  was  not  the  Practice  the  Cbargu 
could  not  get  himfelf  elected  one  of  the  faid  where  the   Perlbn  acculed  was  a  Prifoner  ; 
Commiflioners,   he  went  to  London  at  his  own  j  but  that  he  might  be  tried  upon  twenty-four 
Expence  ;  declaring,  his  Defign  was  to  pufh ,  Hours  Notice. 

forward  the  People  of  England,  who  did  no- 1  The  Prifoner  *s  Counfel  alfo  objected,  That 
thing  but  talk  :  That  he  did,  at  London,  ne- 1  he  had  been  prolecuted  before  the  Council, 
gotiate  with  the  faid  Engl'Jh  Confpirators, ;  and  fined  a  confiderable  Sum  for  the  lame 
about  a  Sum  of  Money  for  the  Lord  Argyle,  Offence ;  and  therefore  he  ought  not  to  be 
a  declared  Traitor,  for  procuring  Men  and  \  profecuted  again  for  it. 
Arms  fc*.  raifing  a  Rebellion  againft  his  Ma-  I  To  which  his  Majefty's  Advocate  replied, 
jefty,  and  invading  his  native  Country  of  |  That  he  confined  himfelf  to  fuch  Facts  as 
Scotland  ;  and  endeavoured  to  perfuade  Argyle  I  were  High-Treafon,  and  not  mentioned  in 
to  take  any  Sum,  rather  than  not  engage  in  that  Decifion  of  the  Council :    And  this  Ob- 


the  Defign. 

That  having  afTured  his  Correfpondents  in 
Scotland,  the  Englifo  were  r'efbJved  to  exclude 


jection  was  alfb  over-ruled  by  the  Court. 

The  Earl  oiiarras  being  called  as  a  Wit-*»</  the 
nefs  for  the  King,  the  Priioner's  (  ounfel  ob-  ^  "»«/'• 


the  Duke  of  Torkirom  the  Succeffion,  thereby  Ijected,  That  the  Earl  was  an  Accomplice  in 
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1684.    the  fame  Crime,  and  had  confefled  the  Fact ; 
5<jCar.II.  an(j  t{-,at  ne  noW  came  to  give  Evidence  asainft 


the  Prifoner,  in  order  to  merit  his  Pardon 
and  therefore  was  not  a  legal  Witnefs :  But 
the  Court  ruled,  that  in  Cafes  of  Treafon, 
Accomplices  were  legal  WitnefTes,  and  order- 
ed his  TeftimOny  to  be  received. 
he  Evi-  Then  the  Earl  of  fan  as  was  fworn,  and 
nce'  depofed,  That  the  Prifoner  went  to  London, 
and  concerted  Meafures  with  the  Englifio  Con- 
fpirators, negotiating  with  them  for  a  Sum  of 
Money  to  enable  the  Earl  of  Argyle  to  raife 
Forces,  and  promote  an  Invafion  and  Rebel- 
lion, as  laid  in  the  Indictment :  That  the  Pri- 
foner wrote  the  Deponent  Word  by  one 
Martin,  that  the  Earl  of  Argyle  was  to  have 
10,000  /.  but  his  Countrymen  at  Lcndm  would 
have  had  30,000  /.  for  him)  which  was  to  be 
font  over  to  Argyle  in  Holland  to  provide 
Arms  j  and  he  was  to  land  in  the  Weft  High- 
lands of  Scotland. 

Alexander  Monro  confirmed  the  Teftimony 
of  the  former  Witnefs,  adding,  That  Martin 
was  fent  down  to  Scotland  by  a  Club  of  the 
Confpirators,  (who  met  at  the  Prifbner's 
Chambers  in  London*)  to  inform  them,  they 
fhould  not  rife,  till  there  was  a  Rifing  in  Eng- 
land :  And  that  on  Martins  Return  to  Eng- 
land, the  Prifoner  told  the  Deponent,  Matters 
•were  in  fuch  a  Condition  in  Scotland,  that  a 
little  would  kindle  the  Fire  of  Rebellion. 

Mr.  William  Carjiairs  teftified,  That  the 
Prifoner  was  at  London  concerting  Meafures 
with  the  Englijh  Confpirators  about  Chriftmas, 
1682.      That  he  met  the  Prifoner  at   Mr. 
Shepherd's  Houfe  in  London,  where  the  Lord 
Ruffel  being  prefent,  the  Deponent  mentioned 
to  his  Lordfhip  the  Propofal  of  30,000  /.  for 
the  Earl  of  Argyle,  and  the  raifing  a  thoufand 
Horfe  and  Dragoons:    And    that  the  Lord 
Rufifel  told   the  Deponent,  they    could   not 
raife  fb  much  at  that  Time  ;  but  if  they  had 
ten   thoufand   Pounds    to  begin   with,    that 
would  draw  People  in  -3  and  when  the>   were 
once  in,  they  would  foon  be  brought  to  more  : 
But  as  to  the  thoufand  Horfe  and  Dragoons, 
he  could  fay  nothing  to  it  at  prefent ;  that 
muft  be  concerted  on  the  Borders      That  it 
was  refolved  by  the  Scct.Jh  Agents  in  London, 
to  fend   Martin  to   Scotland  to  defire  their 
Friends  to  hinder  the  Country  from  rifing,  or 
taking  rafh  RefbIutions,till  they  faw  how  Mat- 
ters went  in  England  :  And  that  the  Deponent 
heard  of  the  Defign  of  killing  the  King  and 
Duke  from  Mr.  Shepherd,  who  told  him  fome 
were  full  upon  it.    That  the  Deponent  com- 
municated the  Defign  to  Dr.  Owen,  Mr.  Grif- 
fith, and  Mr.  Mede,    of  Stepney,    Diffenting 
Preachers,  who  all  concurred  in  it. 
Shepherd'*     Then  his  Majefty's  Advocate  produced  the 
Examination  of  Thomas  Shepherd,  of  London, 
Merchant,  taken  upon  Oath  the  23d  of  De- 
cember 1683,    before  the  Right  Hon.  Mr. 
Secretary  Jenkins. 

He  depofed,  That  Fergufon  told  him  about 
April  laft,  that  an  Infurrection  was  intended 
both  in  England  and  Scotland  ;  and  that  for 
fettling  that  Affair  betwixt  the  two  Nations, 
Mr.  Baillie  the  Prifoner,  Mr.  Monv,  Sir  John 


Deponent  had  fbme  Acquaintance  with  the  1684. 
Prifoner  Mr.  Monro,  and  Sir  John  Cockran :  ^f^[' 
And  that  the  Prifoner  told  the  Deponent^  At*  '*i^v^w 
gyle  demanded  3  ,000  /.  of  the  Englifh,  to 
capacitate  him  to  begin  the  Bufinefs  in  Scot-  ' 
land  -  and  that  the  Prifoner  told  the  Depo- 
nent, that  having  talked*with  the  Lord  Ruffel 
and  others,  he  found  an  ImpofTibility  of  rai- 
fing that  Sum ;  that  afterwards  the  Prifoner 
acquainted  the  Deponent,  they  were  certainly 
promifed  ic,ooo  /.  which  was  agreed  to  be 
paid  into  the  Deponent's  Hands,  in  order  to 
be  remitted  to  Holland,  for  providing  Arms. 
That  both  Sir  John  Cockran  and  the  Prifo- 
ner lamented  the  Delays  that  were  made  in 
paying  in  the  Money,  and  faid,  <l?hcy  feared 
it  would  be  too  little,  if  it  "were  paid  in.  And 
the  Deponent  being  asked  to  explain  what  he 
meant  by  the  Words  to  capacitate  him,  (Ar- 
gyle) to  begat  the  Bufinefs  ?  He  faid  he  under- 
flood  by  the  Word  Bufinefs,  an  Infurrection 
in  Scotland. 

His  Majefty's  Advocate  alfo  produced  the  Bourn' 
Information   of  Zachary   Bourn,    of  London,  " 


Examina* 
tion  read 


Brewer,  taken  upon  Oath  the  10th  of  Decern-  a 


Examina- 
tion read 
*i  Evi- 
dence. 


ber  1683,  before  the   Right  Hon.  Mr.  Secre-7e^e7 
tary  Jenkins. 

This  Informant  depofed,  That  Mr.  Baillie, ' 
the  Prifoner,  fat  up  one  Night,  if  not  two, 
with  Mr.  Fergitfon,  and  went  feveral  Times 
in  the  Evening  with  him  to  the  Duke  of  Mon- 
mouth, and  the  chief  Managers  of  the  Con- 
fpiracy ;  that  Fergufon  told  the  Deponent, 
that  he,  the  faid  Baillie,  was  the  chief  Man  for 
the  Scots,  next  to  the  Lord  Argyle :  That 
the  faid  Baillie  did  fit  up  the  greateft  Part  of 
one  Night  with  the  faid  Fergufon  ,  at  which 
Time  the  Deponent  believes  they  were  bufy 
in  preparing  the  intended  Declaration;  for 
that  Fergufon  was  about  to  fhew  the  Depo- 
nent fuch  a  Paper  ;  but  Company  came  up 
and  prevented  him :  That  Fergufon  told  the 
Deponent,  That  the  main  Bufinefs  of  the  faid 
Baillie,  in  meeting  the  faid  Confpirators,  was, 
to  get  from  them  the  1 0,000  /.  promifed,  for 
the  buying  Arms  for  the  Infurrection  intended 
in  Scotland. 

His  Majefty's  Advocate  likewife  produced 
feveral   Warrants  and  Papers  to  prove  that 
thofe  Depofitions  were  figned  by  Sir  Leolin 
Jenk.n$  :  A  nd   having  fummed  Up  the  Evi-  *f< " c0"- 
dence,  the  Jury  withdrew,  and,  on  the  24th  v'a'ed> 
of  December,  brought  in  their  Verdict,  That 
the  Prifoner  was   G  u  1  lt  y  of  the  Treafons 
with  which  he  was  charged  in  the  Indictment ; 
and  thereupon  he  received  Sentence  to  be  ex-  and  exeat- 
ecuted  as  a  Traytor  at  the  Market-Crofs  in  ted. 
Edinburgh ;  and  he  was  executed  accordingly 
the  fame  Afternoon. 

Bifhop  Burnet,  in  his  firft  Volume  of  Poft-  Remarks^ 
humous  Hiftory,  reflects  very  feverely  on  the^.Bai" 
Government  for  trying   and    executing   this   '" 
Malcontent,   his  Kinfman  and  Countryman  ; 
but  if  it  be  obforved,  that  there  were  upon 
his  Jury  two  Nobleman,  and  thirteen  Gentle- 
men of  Quality,  who  unanimoufly  found  him 
guilty  of  the  Treafons  he  was  charged  with, 
though  a  Majority  had  been  fufficient  to  have 
convicted  him  by  the  Laws  of  Scotland ;  and 


rial. 


Cockran,  Sir  Hugh  and  Sir  George  Campbel,  and   that  the  Facts   were  proved  beyond  all  Dif- 
fome  others,  were  come  to  Town  :  That  the  |  pute  by  WitnefTes  that  were  known  Friends 
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is   not  eafy  to  conceive 
Reverend   Prelate    could 


16S4.    *0f  the  Party.    It 

B6Car.II.  what     thac    R|gh|. 

^s*^  -found  his  Clamours  upon.  I  am  apt  to  think 
his  greateft  Quarrel  to  thefe  Proceedings  was, 
that  they  laid  open  and  confirmed  the  Guilt 
of  the  Englifo  Confpirators,  with  whom  he 
himfelf  appears  to  hate  been  pretty  clofely 
engaged.  It  is  obfervable,  that  the  Bifhop 
touches  upon  the  Evidence  given  at  this  Trial 
very  flightly,  chufing  rather  to  dwell  upon  the 
Hardfhips  Baillie  endured  in  Prifbn,  in  order 
to  move  the  Compaffion  of  his  Readers :  And 
this  is  his  conftant  Practice,  when  Facts  are  too 
evident  to  be  denied,  to  Aide  them  over,  and 
endeavour  to  captivate  the  Mob  with  lamen- 
table Relations  of  the  Prifbner's  Sufferings. 
He  feems  alfb  to  mention  it  as  a  Grievance, 
that  Baillie  was  executed  the  fame  Afternoon 
Sentence  paffed  upon  him  :  But  this  was  the 
ufual  Practice  in  Scotland  :  And  poffibly  they 
may  not  be  much  in  the  Wrong  j  for  when  a 
Criminal  knows  his  Death  is  fb  near  and  cer- 
tain, in  cafe  he  is  caft,  he  will  probably  be 
the  lels  likely  to  prevaricate  and  trifle  with 
his  Judges ;  and  the  truth  may  more  eafily 
be  difcovered,  than  where  the  Criminal  has  a 
Week  or  a  Fortnight's  Time  allowed  him,  and 
an  Opportunity  of  applying  for  a  Pardon,  or 
perhaps  of  making  his  Efcape. 


The  next  Paper  we  meet  with,  bound  up  1^84. 
among  the  State  Trials,  is  called  Sthe  Trial  of  ^6C&r'ilm 
William  Difhey,  Efq;  but  in  Truth  there  is  DifwT' 
nothing  of  the  Trial  there.  The  Compilers  of  I'rea/on. 
that  7th  Volume  of  Trials  only  tell  us,  he 
was  tried  by  a  fpecial  Commiffion  of  Oyer 
and  Terminer  at  the  Marjbalfea  in  Southwark, 
on  the  25th  of  June  1685.  That  he  was  in- 
dicted for  printing  and  publifhing  a  Treafbn- 
able  Paper  againft  his  Majefty  and  the  Go* 
vernment,  entitled,  The  Declaration  of  James 
Duke  of  Monmouth,  and  the  Noblemen,  Gen- 
tlemen, and  others,  now  in  Arms,  &c.  That 
the  Evidence  was  plain  againft  him  ;  and  that 
the  Prifbner  making  little  or  no  Defence,  was 
found  guilty  of  High  Treafbn,  received  Sen- 
tence of  Death,  and  was  executed  at  Kenning- 
ten-Common  in  Surry,  on  Monday  the  29th  of 
June  1685.  Such  imperfect  Pieces  have  the 
Collectors  of  the  7th  and  8th  Volumes  of 
Trials  thought  fit  to  introduce  into  that  Work, 
in  which,  no  doubt,  they  were  governed  by 
their  Mafters  the  Bookfellers,  who  are  for 
putting  in  every  thing  that  may  enlarge  the 
Volume  and  enhance  the  Price,  where  they 
know  there  are  fbme  good  things  in  the  firft 
Part  of  a  Work  that  will  carry  off  the  ad- 
ditional Rubbifh. 


t  jac85H.  The  Trial  of  Titus  Oates,  for  Perjury,  in  the ,  j 
Court  of  Kings-Bench,  on  the  8th  of  May  1685. 
i  Jac.  II. 


s^V*-' 


(J85. 
ac.  IL 


Oates*/  *~"pH  E  Defendant  was  permitted  to  fit  with- 
firfi  Irjal  y  }n  the  Bar,  that  he  might  the  more  con- 
jorPerjury.  venjent]y  order  his  Papers,  and  manage  his 
HhChal-  Defence.  The  Jurors  being  called,  he  chal- 
Itnges.      jenged  fbme  of  them,  becaufe  they  had  been 

upon  the  Grand  Jury,  and  found  the  Bill  a- 

gainft  him  ;  which  was  allowed  to  be  a  good 

Caufe  of  Challenge. 

The  Names  of  the  twelve  that  were  fworn, 

were, 


*Tke  Jury.  Sir  William  Dodfon, 

Sir  Edmund  Wifeman, 
Richard  Aley, 
Thomas  Fowlis, 
Thomas  Blackmore, 
Peter  Pickering, 


Bobert  Bedingfield, 
Thomas  Rawlinfon, 
Roger  Reeves, 
Ambrofe  J  fed, 
Henry  Collier,  and 
Richard  Howard. 


The  Indict- 
ment. 


The  Indictment  charged  the  Defendant 
with  artful  and  corrupt  Perjury,  in  that  he 
had,  on  the  17th  of  December  1678,  fworn, 
there  was  a  treafonable  Confult  of  Jefiiits  held 
at  the  White-horfe  Tavern  in  the  Strand,  in 
the  County  of  Middle fex,  the  24th  of  April  in 
the  faid  Year  1678,  at  which  the  Jefiiits 
iVhitebread,  Fenwick,  and  Ireland,  the  faid 
Titus  Oates,  and  forty  or  fifty  more  Jefuits, 
were  prefent  j  and  that  they  feparated  them- 


felves  into  feveral  Companies,  or  Clubs,  and 
came  to  a  Refblution  to  murder  the  King : 
And  that  he,  the  faid  Titus  Oates,  carried  the 
faid  Refblution  from  Chamber  to  Chamber  to 
be  figned  by  the  faid  Jefuits ;  whereas  in 
Truth  and  Fact,  he,  the  faid  Titus  Oates,  was 
not  prefent  at  any  fuch  Confult  on  the  24th 
of  April  1678,  nor  carried  any  fuch  Refblu- 
tion from  Chamber  to  Chamber  to  be  figned : 
And  fb  the  faid  Titus  Oates,  on  the  faid  1  Tth 
of  December  1678,  did  commit  willful  and 
corrupt  Perjury. 

The  King's  Counfel,  having  opened  the 
Indictment,  proceeded  to  produce  their  Evi- 
dence :  And  firft  the  Record  of  Ireland's  Con- 
viction was  read  ;  then  Mr.  Fofter  was  fworn, 
and  gave  the  following  Teftimony,  QviZ.') 

I  was  fb  unhappy  to  be  on  that  Jury  by  FoflcrV 
whom  Mr.  Ireland,  Pickering,  and  Grove,  Evidence.' 
were  tried  in  December  78.  I  faw  Mr.  Oates 
fworn  as  an  Evidence  for  the  King  ;  and  he 
depofed,  That  there  was  a  Meeting  of  feveral 
Jefuits  at  the  White-horfe  Tavern  in  the  Strand, 
upon  the  24th  of  April  1678  ;  and  that  Mr. 
Ireland,  Whitebread,  and  Fenwick,  were  pre- 
fent at  the  Meeting,  and  that  there  they  did 
confult  the  Death  of  the  King,  and  the  altering 
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16S5.  of  Religion  ;  and  fome  went,  and  others 
1  J'c  *  came.  At  laft  they  reduced  themfelves  into 
^s**^  feveral  fmailer  Companies  or  Clubs,  and  came 
to  a  Relblution,  '  that  Pickering  and  dove 
mould  affaflinate  the  King  ;  for  which  the 
one  was  to  have  1500  Pounds,  and  the  other 
30, coo  Maffes  faid  for  him  ;  and  that  this 
Relblution  was  drawn  up  by  one  Mico,  and 
he  (Oates)  himfelf,  went  with  it  to  feveral  of 
their  Chambers :  He  went  to  Whitcbreadh 
Chamber,  and  faw  Wbitebread  fign  it :  He 
went  to  Fenwick's  Chamber,  and  faw  Fenwick 
fign  it ;  and  went  to  Ireland's  Chamber,  and 
law  Ireland  fign  it,  upon  the  2<ath  of  April ',  78. 
I  am  pofitive  in  this,  becaufe  I  took  Notes  at 
the  Trial,  being  a  Juryman  ;  and  afterwards 
compared  them  with  the  Trial,  and  found 
they  agreed  ;  and  I  have  kept  thefe  Notes  by 
me  ever  fince, 

Oatts  demanded,  if  he  fwore  they  refolved 
to  kill  the  King,  at  the  iVhite-hrrfe  Tavern,  or 
that  Relblution  was  made  after  they  feparated 
into  leffer  Clubs :  Mr.  Fofter  anfwered,  They 
came  to  a  Reiblution,  you  laid,  at  the  White' 
horfe  Tavern  ;  and  it  was  there  drawn  up  by 
one  Mico,  I  think  ;  and  it  was  carried  by  you 
for  every  one  to  fign  it  from  Chamber  to 
Chamber ;  for,  I  remember,  you  were  asked 
the  Queftion,  Whether  you  faw  them  fign  it? 
And  you  anfwered,  That  you  did  carry  it, 
and  faw  them  fign  it. 

Oates  demanded,  how  he  came  to  remem- 
ber all  this  after  lb  long  Time :  Mr.  Fofter 
anfwered,  Truly  it  is  16  long  ago,  that  had  I 
not  taken  thele  Notes  at  the  Trial,  I  had  not 
been  able  to  give  lb  good  an  Account. 
St.  Omers  Then  about  twenty  Gentlemen,  who  were 
Students    Students  at  the  Englijh  College  at  St.  Omers, 

*EuU  c  W^en  ^r-  ®ates  was  a  Student  there,  depofed, 
That  they  were  fure  he  was  at  the  laid  Col- 
lege from  Cbriftmas  to  June  5678,  and  was 
not  abfent  from  the  College  during  that  Timej 
unlefs  a  Day  or  two  in  January,  when  he 
went  to  Watton,  a  Town  in  that  Neighbour- 
hood :  And  thefe  Witneffes  mentioned  fuch 
Circumftances  to  confirm  their  Teftimony,  as 
fhewed  they  could  not  eafily  be  miftaken  •  as 
that  Mr.  Oates  always  dined  at  a  Table  by 
himfelf  in  the  College-hall  ;  for,  being  a  Man 
in  Years,  he  pretended  he  could  not  eat  as 
the  young  Students  did,  and  therefore  fat  at  a 
little  Table  by  himfelf,  next  to  the  Table  of 
the  Fathers,  to  which  all  the  Students  made 
their  Reverence  before  they  fat  down.  Others 
depofed,  he  was  appointed  Reader  in  the  So- 
dality, and  that  he  read  there  at  the  fame 
Time  he  had  fworn  he  was  in  London,  except 
a  few  Days  he  was  in  the  Infirmary.  Others 
remembered  he  was  at  St.  Omers  at  that 
Time,  by  his  being  with  them  at  certain  Sports 
and  Recreations  they  uled  then  ;  and  feveral 
more  by  other  Circumftances.  And  when 
the  printed  Trial  of  the  Jefuits  was  brought 
over  to  St.  Omers,  they  were  amazed  to  find 
Oates  fwear  he  was  at  a  Confult  at  London 
the  24th  of  April,  when  the  whole  College 
knew  he  was  at  St.  Omers.  Haggerftone  de- 
pofed, That  there  was,  indeed,  a  Congrega- 
tion of  the  Jefuits  held  in  London  in  April  78, 
as  was  ufual,  once  in  three  Years,  to  chufe  a 
Procurator,  and  other  Bufmefs  relating  to  the 


Society  :  And  that  he  faw  two  of  the  Fathers     1685. 
go  from  St.  Omers  to  that  Congregation  ;  but  *  Jac'  ri 
he  remembered  very  well  that  Oates  remained  *"/^x"'- 
there  then,  for  he  frequented  his  Company  all 
that  Time ;  and  when  the  Fathers,  <viz.  Mr. 
Vrilham$  and  Mr.  Marjh,  returned  to  St.  0-   ■ 
mers,  the  Defendant,  Oates,  asked  this  Wit- 
nels,  if  they  had  been  at  the  Confult  ?  Others 
depofed,  That  Oates   was  fo  remarkable  fo  r 
his  Stories  and  ridiculous  Actions,  and  quar- 
relling with  every  Body  in  the  College,  that 
if  he  had  been  out  of  the  College  i'o  long  as  to 
go  to  London,  and   back  again,   every  body 
muft  have  miffed  him. 

The  Lord  Gerrard,  who  was  a  Student  at 
St.  Omers  when  the  Defendant  was  there,  de- 
pofed, That  Oates  came  to  St.  Omers  in  De- 
cember 77,  and  he  never  heard  he  was  abfent 
till  June  78,  and  that  he  remembered  him 
particularly  the  25th  of  March  78,  when  Mr. 
Oates  defired  to  be  appointed  Reader  to  the 
Sodality,  and  that  he  was  conftant  in  his  read- 
ing on  Sundays  and  Holidays  for  five  or  fix- 
Weeks  :  That  he  remembered  his  being  con- 
firmed by  a  Catholick  Bilhop,  who  was  there, 
on  St.  Auftin's  Day,  the  a6th  of  May,  N.  S. 
That  when  the  News  of  the  Plot's  being  dis- 
covered came  to  St.  Omers,  it  was  wondered 
at  by  all  the  Scholars,  how  Oates  could  be 
fo  impudent  to  pretend  he  was  at  fuch  a  Con- 
fult the  24th  of  April  78,  when  all  the  Col- 
lege law  him  every  Day  in  April  and  May  at 
St.  Omers,  as  much  as  a  Man  could  be  feen  in 
a  Family  ;  and  that  no  Scholar  came  or  went 
away  but  it  was  the  common  News  of  the 
Houfe. 

Mr.  Samuel  Morgan,  a  beneficed  Clergy- 
man of  the  Church  of  England,  depofed, 
that  he  was  a  Student  at  St.  Omers  in  the  Year 
78,  and  had  been  five  Years  reconciled  to  the 
Church  of  England:  That  he  remembered 
Oates  came  to  St.  Omers  about  a  Fortnight 
before  Cbriftmas  77,  and  went  away  in  June 
73,  and  did  not  remember  he  was  abfent  du- 
ring that  Time,  except  one  Night  at  Watton  : 
That  Ireland's  Trial  being  brought  to  the 
College,  wherein  it  was  faid,  Mr.  Oates  had 
fworn  the  24th  of  April  78,  he  was  at  a  Con- 
fult of  the  Jefuits  at  the  IVbite-borfe  Tavern, 
where  they  refolved  to  kill  the  King  ;  having 
it  then  frefh  in  his  Memory,  he  found  Oates 
was  at  St.  Omers  that  very  Day,  by  a  parti- 
cular Circumftancej  for  he  was  playing  at 
Ball  that  Day,  and  ftruck  the  Ball  over  into  a 
Court,  and  borrowed  Mr.  Oates's  Key  to 
fetch  it. 

The  Court  directing  Mr.  Oates  to  enter  Oates 
upon  his  Defence,  he  objected  to  the  Indidt-  Dtfw 
ment,  that  the  Alignment  of  the  Perjury  did 
not  purfue  the  Oath,  as  it  was  let  forth  ;  for  in 
the  one  Place  the  Word  wasftgnand',  and  in 
the  other  Jigiiat' ;  and  if  it  were  fignaf  in  the 
Evidence  that  was  given,  it  ought  to  befignat 
in  the  Perjury  afligned.  The  Court  told  him 
that  they  were  then  upon  the  Fact,  and  that( 
this  Objection  would  be  laved  to  him  if  he 
were  convicted,  but  it  was  not  proper  now. 
Befides,  he  (hould  remember,  there  were  two 
Perjuries  afligned  ;  the  one  upon  the  firft  Part 
of  his  Oath,  'viz.  That  he  was  prefent  at  a 
Confult  the  24th  of  April  78,  Ubi  re  vera, 

he 
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idSj.     be  was  not  there  ;    and  if  he  were  forfworn  in 

i  Jac.  II.  tjiat  point,  it  would  eafily  be  believed  he  was 

,^^>~'  forfworn  in  the  other  Point,  viz..   That  he 

did  not  carry  the  Refolution  from  Chamber 

to  Chamber,  &c 

In  the  next  Place,  he  defired  the  Opinion 
of  theCoart,  Whether  the  Evidence  did  prove 
the  Words  he  was  laid  to  fwear,  as  they  were 
laid  in  the  Indictment  ? 

The  Court  anfwered,  they  thought  them 
fully  proved  $  but  that  was  a  Point  of  Fact 
which  the  Jury  were  to  try. 

Then  the  Defendant  produced  a  Copy  of 
the  Record  of  Ireland's  Conviction  ;  which 
was  proved  to  be  a  true  Copy  by  Mr.  Perci- 
<val:  And  he  defired  to  have  Counfel  affigned 
him  to  argue  this  Point  of  Law,  viz.  Whe- 
ther the  Convictions  and  Attainders  of  Ireland 
and  Whitebread,  of  a  treafonable  Confult  the 
24th  of  April,  78,  ought  not  to  be  taken  as 
a  legal  Proof  of  the  Fact,  lb  long  as  thole 
Attainders  remained  in  Force  ?  And  whether 
the  Averment  of  their  being  falfe,  ought  to 
be  received  againft  thofe  Records  ? 

The  Court  anfwered,  That  though  that  re- 
mained a  good  Record,  and  unimpeachable 
ftill  ;  yet  it  was  lawful  to  fay,  The  Verdict 
was  obtained  upon  the  Teftimony  of  fuch  a 
one,  who  forfwore  himfelf ;  and  for  that  par- 
ticular Perjury  the  Offender  might  be  prole- 
cuted. 

Gates.  If  your  Lordfhip  rules  that  for  Law, 
I  will  go  on  :  And  firft,  I  fhall  fubmit  it  to 
your  Confideration,  Why  the  Prefentment, 
and  the  finding  this  Bill  for  Perjury,  has  been 
lb  long  delayed  ;  fince  it  appears,  that  the 
feme  WitnefTes  were  at  the  Trial  of  the  five 
Jefuits,  or  might  have  been  produced  then  ? 
And  I  muft  oblerve,  that  my  Cafe  is  very 
hard,  feeing  the  Subftance  of  my  Teftimony 
received  fuch  Credit,  that  the  Jury  were  told, 
upon  bringing  in  their  Verdict,  That  all  the 
Objections  againft  the  Evidence,  were  then 
fully  anfwered  :  That  there  was  nothing  that 
the  Prifbners  had  been  wanting  in  to  object, 
which  could  be  objected  3  and  that  the  Thing 
was  as  clear  as  the  Sun :  And  yet,  after  fix  Years 
time,  I  muft  be  called  in  Queftion  for  Per- 
jury, in  my  Teftimony  of  that  Part  of  the 
Popifh  Plot  with  which  the  King  and  King- 
dom, four  fucceffive  Parliaments,  all  the 
Judges  of  England,  and  three  Juries,  were  fo 
well  fetisfied.  The  Evidence  I  gave,  they 
induftrioufly  endeavoured  to  falfify  fix  Years 
ago,  by  fixteen  St.  Omers  Youths,  who  were 
examined  at  Whitehead's  and  Langhorn's 
Trials,  in  neither  of  which  were  they  believed, 
becaule  of  their  Religion  and  Education,  and 
becaufe  their  Inftructors  were  Men  of  known 
Artifice  ;  and  if  my  Evidence  were  true  then, 
it  muft  needs  be  fo  ftill  $  for  Truth  is  always 
the  lame  :  And  I  defire  your  Lordfhip  and 
the  Jury  would  oblerve,  that  though  the  King's 
Counfel  are  againft  me  now,  yet  they  are  alio 
againft  themlelves.  Mr.  SolJicitor  was  Counlel 
for  the  King  at  Langhorn's  Trial ;  and  Sir  Ro- 
bert Sawyer,  at  Sir  George  Wakeman's :  And 
can  it  be  fuppoled,  that  it  is  the  Love  of 
publick  Juftice,  that  is  the  Caufe  of  this  At- 
tempt to  falfify  my  Evidence,  after  fo  many 
Trials,     in  which  it  has  been  credited  and 


confirmed  ?  Can  any  thing  tend  more  to  iub- 
vert  the  Methods  of  Juftice,  and  frighten 
WitnefTes  from  difcovering  Confpiracies  ?  Had 
the  King,  his  Peers,  his  Commons  and  Judges, 
no  Honour,  no  Juftice  or  Underftanding  ? 
Shall  thofe  Juries  be  faid  to  have  drawn  the 
innocent  Blood  of  thofe  Men  upon  their  own 
Heads,  and  the  Nation  ?•  As  if  I  am  perjured, 
it  muft  be  innocent  Blood  that  was  fhed  up- 
on it. 

Court.  Neither  Judges  or  Jury  have  any 
Share  in  that  Blood  :  That  is  your  own  moft 
certainly. 

Oates.  My  Lord,  if  you  pleafe  to  give  me 
Leave  to  proceed  in  my  Evidence,  I  defire 
thefe  Records  of  Conviction  may  be  read, 
which  are  my  firft  Proof  of  the  Confult  -y  and 
I  fhall  then  bring  WitnefTes,  viva  voce,  to 
prove  what  I  did  fwear  at  thofe  Trials  was 
true. 

L.  C.  J.  The  Queftion  now  is,  Not  whe* 
ther  there  was  a  Confult  -,  but  whether  you 
can  prove  your  lelf  to  be  here  on  the  24th 
of  April,  78?  At  which  Time  it  is  agreed 
on  all  Hands,  there  was  a  Confult,  as  is  ufual, 
once  in  three  Years. 

Oates.  I  fhall  not  go  about  to  prove,  that 
I  was  not  then  at  St.  Omers  ;  but  that  I  was 
actually  in  London  :  But  to  introduce  this,  it 
will  be  neceflary  for  me  to  read  the  Records 
of  Conviction  of  Whitebread  and  Ireland. 

Then  the  Record  of  Ireland's  Conviction 
was  read  in  EngliJJy. 

Oates.  Now  read  IVhitebread's  Attainder  ; 
I  will  not  trouble  the  Court  with  the  whole 
Record. 

Clerk  of  the  Crown.  Thomas  White,  alias 
Whitebread,  William  Harcourt,  alias  Har- 
rifbn,  John  Fenwick,  John  Gavan,  and  An- 
thony Turner,  were  found  guilty  of  Higb- 
tfreafm,  and  attainted  ±  and  Execution  award- 
ed againft  them  upon  that  Attainder. 

Oates.  Now  I  fhall  prove,  That  at  the 
Trial  of  Ireland,  I  gave  lb  fetisfactory  an 
Evidence  againft  Whitebread  and  Fenwick,  that 
my  Lord  Chief  Juftice  Scroggs  laid,  It  might 
be  fufficient  to  fatisfy  a  private  Ccnfcience, 
though  it  was  not  a  legal  Proof,  there  being 
but  one  Witness. 

To  which  Mr.  Blaney  was  called. 

He  depofed,  That  he  had  looked  upon  his 
Notes,  but  could  not  find  exactly  the  Words 
that  Mr.  Oates  repeated  to  him ;  but  there 
was  fomething  to  that  Purpofe. 

Oates.  Did  not  my  Lord  Chief  Baron  fey 
to  the  Jaylor,  Tou  muft  underftand  they  are 
no  way  acquitted,  the  Evidence  is  fo  full  againft 
them  by  Mr.  Oates' s  Teftimony,  .that  there  is 
no  Re  a  fen  to  acquit  them  :  It  is  as  flat  as  by 
one  Witnefs  can  be  ? 

Blaney.  There  is  fuch  a  PafTage  in  my 
Notes. 

Oates.  See  what  my  Lord  Chief  Juftice 
Scroggs  faid  in  fumming  up  the  Evidence 
againft  Ireland,  viz.  When  the  Matter  is  ac- 
companied with  fo  many  other  Circumftances, 
which  are  material  'Things,  and  cannot  be 
evaded  or  denied,  it  is  impoffible  almoft,  for 
any  Man,  either  to  make  fuch  a  Story,  or  not 
to  believe  it  when  it  is  told. 

Blaney. 
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1685.         Blaney.     I  find  fuch  a  PafTage  in  my  Notes. 

Jac.  II.      Oates.    And  in  fumming  up  the  Evidence 

'v^"'  againft  Ireland,  Pickering  and  Grove,  had  he 

not  this  Expreffion  ;  Ton  have  done,  Gentlemen, 

live  very  good  Subjects,  and  very  good  Chrifti- 

ans,  and  like  very  good  Proteftants  ;    and  now 

much  good  may  their  30200  Maffes  do  them  ? 

Blaney.  There  is  fuch  an  Expreffion  in  my 

Notes. 

Oates.  Have  you  the  Notes  of  White- 
bread's  Trial  ? 

Blaney.     No,  I  have  them  not  here. 
Oates.    Then    I   mull  defire  the   printed 
Trials  may  be  read. 
X.  C.  J-   No,  they  are  no  Evidence. 
Oates.     Then  give   me  leave  to  mention 
what  your  Lordfhip  faid  about  your  Satif- 
faction  with  the  Evidence  :    You  were  then 
Recorder  of  London. 

L.  C.  J.  Ay,  with  all  my  Heart:  And 
whatever  I  {aid  I  will  own. 

Oates.  Will  your  Lordfhip  pleafe  to  be 
fworn  then  ? 

L.  C.  J.  No,  there  will  be  no  need  for 
that  i  I  will  own  any  thing  I  faid  then. 

Oates.  When  your  Lordfhip  gave  Judg- 
ment of  Death  upon  the  five  Jefuits  and 
Langhom,  fpeaking  of  the  Objections  that 
had  been  made  againft  the  Evidence,  you 
laid,  Tour  feveral  Crimes  have  been  'proved 
againft  you  ;  yon  have  been  fully  heard,  and 
ftand  convicted  of  thofe  Crimes  you  have  been 
indicted  for. 

L.  C.  J.  I  believe  I  might  fpeak  to  the 
lame  Purpofe. 

Oates.     And  when  the 
their  Verdict   againft  the 
laid,  Gentlemen,  'there  has  been  a  long  Evi 
dence  againft  the  Prifoners  ;    they  were  all  in- 
dicted, arraigned,  and  tried  for  High-treafon, 
depending  upon  feveral  Cir  cum  fiances.      They 
can  none  of  them  fay,  the  Court  refufed  to  hear 
any  'thing  they  could  fay  for  themfelves  ;  but 
upon  a  long  Evidence,  and  a  patient  Hearing 
if  the  Defence  they  made,  they  are  found  Gitilty; 
and  for  any  thing  appears  to  us,  it  is  a  311ft 
'Verdict  you  have  given. 

L.  C  J.  I  might  fay  fbmething  to  that 
Purpofe  at  that  time  ;  and  no  doubt,  as  the 
Cafe  then  flood,  the  Jury  did  find  an  unex- 
ceptionable Verdict 

Oates.  And,  my  Lord,  when  you  were 
Counfel  for  the  King  in  Colledge's  Trial  at 
Oxford,  addreffing  yourfelf  to  the  Jury,  you 
had  this  Expreffion  :  We  come  net  here  to  trip 
•up  the  Heels  of  the  Popifh  Plot,  by  faying, 
That  any  of  them  who  fuffered  for  it,  died  con- 
trary to  Law. 

L.  C.  J.  Deceive  not  yourfelf  ;  all  this 
you  have  infilled  on  hitherto,  has  not  been 
to  the  Purpofej  or  is  any  fort  of  Evidence  in 
this  Cafe.  What  my  Lord  Chief  Juftice  Scroggs 
faid  at  any  of  thofe  Trials,  or  what  I  faid,  or 
any  other  Perfbn  who  was  Counfel  or  Judge 
upon  the  Bench  j  it  was  but  our  Opinion  on 
the  Fact,  as  it  occurred  to  our  prefent  Appre- 
henfions,  and  is  no  Evidence  or  Binding  to 
this  Jury.  And  there  is  no  doubt,  but  thofe 
Juries  did  believe  the  Evidence  you  gave 
then,  or  they  would  not  have  convicted  the 
Prifoners.  I  do  not  difcommend  you  for  in- 
N0.17. 
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finuating  thefe  Things,   as  introductive  and    1685. 
preparative  to  your  Defence  -,    but  it  is  no  l  Jac  ir 
Evidence  one  way  or  other.    We  have  many  s-/^v^s-' 
times,   in   iVeftminfter-Hall,  Verdict    againft 
Verdict :    And  in  thefe  Cafes,    we  give  our 
Opinions  according  to  the  prefent  Teftimony 
that  is  before  us. 

Oates.  If  then  I  prove,  my  Lord,  that 
Ireland  was  engaged  in  a  Defign  againft  the 
late  King's  Life,  and  was  a  Prieft  and  a 
Jefuit  i  will  not  this  be  a  collateral  Evidence 
to  render  my  Credit  fufficient,  and  fupport 
my  Teftimony  ? 

L.  C.  J.  It  may  give  fbme  Credit  to  your 
Teftimony  ;  but  it  is  not,  of  it  felf,  fufficient 
upon  this  Indictment.  Nay,  I  will  fuppofe 
there  was  a  Confult  of  Jefuits  in  the  Strand, 
the  24th  of  April,  78,  where  thefe,  you  fay, 
were  all  prefent,  and  did  come  to  the  Refb- 
lution  you  mention  ;  and  yet  you  will  not  be 
innocent  if  you  were  not  there  too,  as  you 
fwear.  Therefore  give  us  fbme  Teftimony,  to 
fatisfy  us  you  were  there,  if  you  would  fet 
all  right  again.  Call  two  or  three  Witnefles, 
to  prove  you  were  in  Town  the  22d,  23d,  or 
24  of  April,  it  would  be  the  bell  Defence 
you  could  make. 

Oates.  I  will  follow  your  Directions,  my 
Lord. 

Oates.    Then  Cecilia  Mayo  was  fworn. 
Oates.     Pray  give  the  Court  an  Account, 
if  you  did  not  fee  me  in  London  the  latter  End 
of  April,  or  the  Beginning  of  May,  1678  ? 

Mayo.    My  Lord,   I  faw  him  the  latter  Oates'* 
End  of  April,    at  my  Mailer,  Sir  Richard  Evide"cei 
Barker's,   where  I  then  livedo    and  he  carne^^^6 
thither  again  in  a  few  Days :  I  remember  it  London 
by  this  Circuniftance  i  Sir  Richard  was  tick  *t  the  Con- 
aJI  the  Month  of  April,   and  in  the  Country ,M- 
and  came  to  Town  but  now  and  then  -3    and 
Mr.  Oates  came  when  he  was  abfent :    And  a 
young  Man  that  lived  in  the  Houfe,   came 
and  told  me,  there  was  Mr.  Oates  in  a  flrange 
Difguile,    and    he   believed    he   was  turned 
Quaker.     I  had  never  feen  Mr.  Oates  before 
then. 

L.  C.  J.  How  do  you  know  that  to  be 
Mr.  Oates  then  ? 

Mayo.  The  Family  knew  him,  and  they 
told  me  it  was  he.  My  Lord,  he  came  three 
or  four  Days  afterwards  to  the  Houfe,  and 
then  the  young  Man  came  and  told  me,  Parfon 
Oates  was  turned  Jefuit :  And  coming  to  Sir 
Richard's  Lady's  Sifter,  fhe  faid  to  him,  I 
hear  you  are  turned  Jefuit,  and  we  can  have 
no  Society  with  you  now  j  but  he  flaid  Din- 
ner with  them,  and  moll  part  of  the  Day. 
then  he  came  the  latter  End  of  May :  Whitfun- 
tide  was  in  May  that  Year,  and  I  know  he 
came  the  fecond  time  before  IVhitfuntide ;  for 
we  ufed  to  Wafh  and  Scour  before  that  Time ; 
and  I  was  fending  to  a  Woman  to  help  Wafh 
and  Scour,  when  the  young  Man  told  me  he 
was  there. 

L.  C.  f.  What  was  the  Name  of  that 
young  Man  you  fpeak  of? 

Mayo.  His  Name  was  Benjamin  $  but  he  is 
dead. 

L.  C.  J.    Is  Sir  Richard  Barker  living  ? 
Mayo.    He  is,  my  Lord  j    but  he  is  not 
well,  or  he  would  have  been  here. 

6  U  L.C.  J. 
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L.  C.  7.  Who  dined  with  him  when  he 
dined  there  ?  • 

Mayo.  There  Was  my  Lady's  Sifter,  Ma- 
dam tfhurrel,  and  her  two  Sons :  She  is  in 
Wales ,  but  her  Sons  are  dead. —  There  was 
one  Dr.  Cocket  too,  who  is  in  Wales  at  pre- 
fent.  And  there  were  two  of  my  Lady's 
Daughters,  that  are  living  in  Lincolnfloire,  I 
think. 

L  C  J.  It  is  a  great  Misfortune  to  have 
fo  many  dead,  or  io  far  remote. 

Gates.  My  Lord,  fix  Years  makes  a  great 
Alteration  in  a  Family. 

Att.  Gen.  Mr.  Oates  has  had  Time  enough 
to  fend  for  his  Witneffes,  for  he  has  had  No- 
tice of  his  Trial  this  half  Year.  Fray,  Mrs. 
Mayo,  What  coloured  Cloaths  had  Mr.  Oates 
when  you  faw  him  firft  ? 

Mayo.  He  had  a  whitifh  Hat,  and  colour- 
ed '  loaths. 

John  Butler,  Coachman  to  Sir  Richard 
Barker,  depofed,  That,  as  he  remembered,  the 
firft  Time  he  faw  Mr.  Oates  was  in  May  (78,) 
before  the  Plot  was  difcovered,  That  he  came 
to  his  Matter's  in  a  Difguife,  having  a  white 
Hat  flapping  over  his  Eyes,  his  Hair  cut  dole 
to  his  Ears,  and  a  grey  fhort  Coat  on  ;  and 
the  next  Time  he  faw  him  at  his  Mafter's  he 
had  a  Cinnamon-coloured  Coat,  a  long  black 
Peruke,  a  black  Hat  with  a  green  Ribbon, 
and  green  Cuff-ftrings  at  his  Wrifts  ;  and  that 
he  dined  at  his  Mafter's  about  feven  Times. 

The  Chief  Juftice  then  demanding  of  Mrs. 
Mayo,Butlersl:e\\avi  Servant,  how  often  Oates 
dined  at  her  Mafter's  Sir  Richard  Barker's^. 
affirmed,  He  dined  there  but  once,  and  that 
he  had  on  a  grey  Coat,  a  grey  Hat,  and  a 
fhort  brown  Wig;  and  that  he  afterwards 
came  in  black  Cloaths,  and  a  long  brown  Pe- 
ruke. 

The  Chief  Juftice  obferving  there  were 
feveral  Contradictions  in  their  Evidence, 
Oates  faid,  Theft  Things  were  very  lean  Stuff 
to  p  rjure  a  Witnelsupon  :  That  his  Lordfhip' 
was  not  fo  ftricrt  with  the  St.  Omers  WitnefTes, 
And  what  did  it  fignify,  Whether  the  Wig 
were  long,  or  fhort,  black  or  brown  ? 

The  Chief  Juftice  replied,  There  was  no 
other  Way  to  detect  Perjury,  but  by  fuch 
Circumftances :  In  Sufannas  Cafe  the  Perjury 
was  difcovered  by  Circumftances. 

Philip  Page  depofed,  That  he  was  Servant 
to  Sir  Richard  Barker,  and  Oates  came  thi- 
ther difguifed  in  a  light-coloured  Coat,  a 
broad-brimmed  Hat,  and  his  Hair  cut  fhort 
to  his  Ears,  and  asked  him  for  Dr.  tongue  and 
bir  Richard  ;  and  he  thought  this  was  in  May 
178  ;  but  could  not  be  pofitive  what  Month  or 
Year  it  was. 

Mr.  iValker  depofed,  He  met  Oates  between 
St.  Mart in  's- lane  and  Leicefter-fields,  in  a 
Eif^Liiie,  between  Lady-day  and  the  latter  end 
of  April,  78. 

The  Chief  Juftice  demanded,  where  he 
lodged  or  dieted  all  that  while  he  pretended  to 
be  in  Town  ?  Oates  anfwered,  That  was  not 
now  the  Queftion.  If  he  proved  he  was  not 
at  St.  Omers  in  the  Months  of  April  and  May, 
but  here  in  London,  he  proved  the  St.  Omer's 
Evidence  to  be  faife ;  and  it  was  not  to  be 
expected,  as  he  was  engaged  among   Papifts, 


and  afterwards  an  Evidence  to  difcover  their     1685. 
Treafons,  they  would  come  to  teftify  any  thing  l  Jac" Ir* 
in  his  Behalf  now.  w^rN- 

Then  he  called  the  Earl  of  Huntington  as  a 
Witnefs  for  him,  and  defired  his  Lordfhip 
would  give  an  Account,  What  Credit  he  had 
in  the  Houfe  of  Lords  upon  his  Difcovery. 

The  Earl  anfwered,  He  believed  Mr.  Oates 
found  a  good  Reception  in  the  Houfe  of  Lords, 
which  was  founded  upon  an  Opinion,  that  he 
was  an  honeft  Man  ;  but  fince  that  Time  it 
appearing  there  were  fb  many  and  great  Con- 
tradictions, Falfities,  and  Perjuries  in  his  Evi- 
dehce,  upon  which  fo  much  innocent  Blood 
had  been  fhed,  he  believed  a  great  many  that 
■  ere  concerned  in  the  Trials  of  thofe  unfor- 
tunate Perfons  were  heartily  afflicted  and  fbrry 
for  their  Share  in  it :  And  he  believed,  moil 
of  the  Houfe  of  Peers  had  altered  their  Opi- 
nion of  this  Man's  Credit,  and  looked  upon 
his  Evidence  to  be  very  falfe. 

Mr.  Oates  called  a  great  many  other  Perfons 
of  Quality,  Peers,  Judges,  and  Commoners; 
fbme  of  whom  did  not  appear,  and  the  reft 
teftified  nothing  to  his  Advantage,  but  rather 
the  contrary  ;  particularly,  the  Lord  Chief 
Baron,  of  whom  Oatc s  defired,  That  his  Lord- 
fhip would  declare  the  Satisfaction  he  received 
concerning  the  Fairnefs  and  Fullnefs  of  the 
Evidence  given  at  the  Trials  of  IVhitebread 
and  Langhome.  To  which  the  Chief  Baron 
anfwered,  There  were  a  great  many  Perfons, 
and  Gentlemen  of  good  Families,  who  came 
from  St.  Omers,  and  gave  Evidence  of  Mr. 
Oates's  being  there  when  he  faid  he  was  in 
London.  Oates  demanding  further,  If  the 
Jury  believed  them  at  that  Time  ?  the  Chief 
Baron  anfwered,  he  could  not  tell  what  the 
jury  aid,  but  he  never  had  any  great  Faith 
in  Mr.  Oates  himfelf :  Whereupon  Oates  re- 
plied, He  was  not  at  all  concerned  at  this: 
He  valued  himfelf  more  upon  his  Innocency 
and  Integrity  than  any  Man  s  good  Opinion 
whatever:  He  would  ftand  to  what  he  had 
fworn  with  his  laft  Breath,  and  feal  it,  if  Oc- 
cafion  was,  with  his  Blood  The  chief  Jus- 
tice anfwering,  It  were  Pity  but  that  it  were 
to  be  done  by  his  Blood,  Oates  replyed,  Ah, 
my  Lord,  I  know  why  all  this  is,  and  fo  may 
the  World  very  eafily  too  ;  but  this  will  not 
do  to  make  the  Plot  disbelieved 

The  King's  Counfel  then  called  Mr.  Smith  Evidenm 
to  depofe,  That  Oates  fuborned  him  to  per-  P^tes'x 
jure  himfelf:  But  the  Chief  Juftice  refufed  to^jjgj 
hear  the  Teftimony  of  a  Man  who  came  to  tofupport 
fwear  he  had  perjured  himfelf  at  a  former  ^  Credit 
Trial.  °ithePh 

Then  they  produced  WitnefTes,  who  proved 
that  Oates  would  have  fuborned  Clay  at  the 
Trial  of  the  five  Jefuits. 

Mr.  Haward  depofed,  That  Clay  was  not 
at  Dinner  at  his  Houfe  in  May  78,  as  Clay 
had  depofed. 

And  a  Paragraph  of  Oates's  Narrative  was 
read,  wherein  he  had  fworn,  'that  he  returned 
to  St.  Omers,  three  or  four  Days  after  the  Con- 
fult  at  the  White-horfe. 

Whereupon  Mr.  Attorney  obferved,  That 
Oates's  WitnefTes  fwore  he  was  in  London  the 
latter  end  of  May  ;  which  could  not  be  true, 
if Oates  himfelf  fwore  true  in  his 'Narrative. 

Then 


the  STATE   TRIALS. 


535 


He  pr 


Then  a.Refblution  of  the  Houfe  of  Lords 
was  read,  at  Oates's  Defire,  importing,  That 
they  believed  the  Popifh  Plot. 

And  another  Refblution,  for  taking  up 
Capt.  Berkley,  for  villifying  Oates's  Evidence. 

Being  directed  to  go  on  with  his  Defence, 


S£"/"he  obJe6ted>  That  the  pap'fts  wcre  not  legal 
WitnefTes,  becaufe  they  were  Parties  in  the 
Caufe;  and  defired  Counfel  to  argue  that  Point 
of  Law.  To  which  the  C  hief  Juftice  anfwer- 
ing,  That  was  no  Point  of  Law,  Oates  ap- 
pealed to  all  his  Hearers,  if  he  had  Juftice  done 
him.  The  Lord  Chief  juftice  then  replied, 
He  was  an  impudent  Fellow  j  he  muft  appeal 
to  none  but  the  Court  and  the  Jury  :  They 
fhould  ftop  his  Mouth  if  he  did  not  behave 
himfelf  as  he  ought:  He  would  fuffer  none  of 
his  Commonwealth  Appeals  to  the  Mob. 

Oates  then  objected,  That  the  WitnefTes 
were  bred  up  in  Seminaries,  againft  Law  :  The 
Chief  Juftice  replied,  Every  Man  that  was 
bred  a  Diflenter  was  bred  up  againft  Law. 

He  infifted,  That  a  Witnefs  for  the  King 
could  not  be  indicted  of  Perjury,  or  the  Plot 
called  in  queftion  now. 

The  Chief  Juftice  anfwered,  This  was  no- 
thing to  the  Purpofe. .  After  which,  Mr.  Oates 
proceeded  to  fum  up  the  Evidence  for  him- 
felf, and  obferved,  That  Mrs.  Mayo  came 
and  gave  her  Evidence  voluntarily,  without 
any  Hopes  of  a  Reward,  but  out  of  a  Love  to 
Juftice  j  and  therefore  infinuated,  that  her 
Teftimony  was  not  to  be  fuipe&ed  ;  for  Peo- 
ple feldom  perjured  themfelves,  but  where 
there  was  Malice  or  Intereft  in  the  Cafe. 
Then  he  repeated  the  Evidence  of  Butler  and 
Page,  and  faid,  He  had  fubpeena'd  Sir  Ri- 
chard Barker,  to  confirm  the  Evidence  of  thefe 
People.  And  he  did  expert  chat  Mr.  Smith 
would  have  been  examined  :  But  he  perceived 
the  Court  were  tender  of  that  Point,  as 
knowing,  it  would  then  eafily  have  been  feen, 
upon  which  Side  he  was  fuborned. 

Court.  It  was  to  do  you  Right,  we  refufed 
to  have  him  fworn  ;  but  if  you  confent  to  it, 
he  fhall  be  examined  ftill. 

Oates.  My  Lord,  the  Evidence  on  which 
I  am  indided  for  Perjury,  is  the  fame  that  was 
g'wen  fix  Years  ago.  There  was  there  fixteen 
WitnefTes  produced  againft  me  ;  but  what 
Credit  did  they  receive  ?  Now,  if  the  Evi- 
dence I  gave  then  was  to  be  believed,  though 
oppofed  by  fo  many  WitnefTes,  what  new 
Objection  does  arife,  which  was  not  then 
urged,  and  received  an  Anfwer  ?  And  I  hope 
thofe  PafTages  of  Heat,  that  have  fallen  from 
me,  fhall  not  make  me  fare  the  worfe  in  your 
Judgment.  I  called  fome  Noble  Lords  to 
teftify  for  me  ;  but  either  the  Diftance  of 
Time  has  wrought  upon  their  Memories,  or 
the  Difference  of  the  Seafbn  has  changed  their 
Opinion  :  So  that  they  now  disbelieve  what 
they  believed  before,  and  perhaps  for  as  little 

Reafbn  as 

L.  C.  J.  As  they  believed  you  at  firft. 
Oates.  Yes,  truly,  my  Lord  ;  for  I  cannot 
expect,   that  a   Man  who  believes  without  a 
Principle,  fhould  not  recant  that  Belief  with- 


out a  Reafbn- 


■I  name  no  body. 


L.  C.  J.  But  the  Nobility,  that  are  prefent, 
and  have  been  WitnefTes  in  this  Caufe,  are 


all  Perfbns  of  that  Honour,  that  the  Court  is     16R5 
bound  to  vindicate  them  from  thefe  feanda-  *  -t?^}\ 
lous  Reflections ;  but  only  I  think,  a  Slander  <"/"^ 
from  your  Mouth  is  very  little  Scandal. 

Oates.  Nor  from  fbmebody's  elfe  neither  : 
I  find,  my  Lord,  I  am  not  to  be  heard  with 
Patience. 

L  C.  J.  You  do  not  deferve  to  be  heard  at 
all :  Can't  you  fpeak  without  Reflections  ? 

Oates.    Was  ever  Man  dealt  with  as  I  am  ? 
Or  had  fuch  Evidence  offered  againft  him? 
Here  are  the  Youths  of  St.  Omers  Seminary, 
Sir  George  IVakeman,  and  my  Lord  Caftlemainy 
known    Papifts ;    and  perhaps  Popifh  Recu- 
fants  convict  too.     And  the  Record  of  my 
Lord's  .  cquittal  is  brought  as  an  Evidence  of 
my  being   perjured  ;    when    all  the   World 
knows,  he  came  off,  becaufe  there  was  but 
one   Witnefs  againft  him.    And  JVakeman's 
Acquittal  too  is  brought,  and  he  fwears,  That 
what  I  depofed  againft  him   was  falfe  ;  but 
had  it  not  been  for  two   difhoneft  Perfbns, 
(one  of  them  is  now  in  my  Sight)  we  could  at 
that  Time  have  proved  five  thoufand  Pound 
paid  him,  and  that  he  gave  a  Receipt  for  it. 
This,  I  am  fure,  had  I  been  a  Witnefs  for 
the  Fanatick  Plot ;  I  had  never  been  queftion- 
ed,  though  my  Evidence  had  been  falfe  :  But 
the  Papifts   have  now  a  Turn  to  ferve,  and 
come  to  bear  this  Teftimony.  on  purpofe  to 
falfify  my  Evidence,  and  bring  off  the  Popifh 
Lords,  who   now  ftand  impeached  of  High- 
Treafbn.     But,  I  hope,  as  the  Court  would 
never  admit  Indictments  of  Perjury  againft 
the  WitnefTes  in  my  Lord  Shaftesbury's  Cafej 
fb  you  will  not  admit  it  here.    My  Lord,  it  is 
not  me  they  profecutc,  but  the  whole  Prote- 
ftant    Iniereft.      Do  they  not,    hereby,  ar- 
raign the  Proceedings  of  feveral  Parliaments  ? 
of  all  the  Courts  of  Juftice,  and  the  Verdicts 
of  thofe  Juries  that  convicted  the  Traitors  ? 
For  my  Part,  I  care  not  what  becomes  of  me  j 
but  the  Truth  will  one  Time  or  other  appear: 
And  fince  I  have  not  the  Liberty  to  argue     ' 
what  is  n1t>ft  material  for  my  Defence,  I  ap- 
peal to  the  great  God  of  Heaven  and  Earth, 
and   once  more  in  his  Prefence,  and  before 
this  Auditory  do  avow.  That  my  Evidence  of 
the  Popifh  Plot  is  true  in  every  Part  of  it, 
and  will  expect  from  Almighty  God  the  Vin- 
dication  of    my   Integrity    and    Innocence,. 
Having  concluded   his  Defence,  He  faid,  he 
was  troubled  with  the  Gout  and  Stone,  and 
defired  that  he  might  not  be  put  in  Irons  a- 
gain,  he   being  only  a  Debtor  to  the  King 
upon  a  Civil  Account ;   and  if  he  were  con- 
victed on  thefe  Indictments,  he  could  be  but 
in  Execution  for  a  Trefpafs  j   and  therefore 
thought  he  ought  not  to  be  fb  handled.     The 
Marfhall  informed  the  Court,  That  it  was  but 
the  laft  Night,  Ropes  were   brought  into  his 
Chamber  to  favour  his  Efeape.    Then   the 
Court  directed  he  fhould  be  kept  infalva  & 
arcla  Cuftodia. 

Then  Mr.  Sollicitor  fummed  up  the  Evi- 
dence for  the  King  ;  but,  before  he  had  made 
any  great  Progrefs,  Mr.  Oates  faid,  he  was  ill, 
and  defired  Leave  of  the  Court  to  withdraw. 

Then  Mr.  Sollicitor  proceeded ;  and  having 
fummed  up  the  Evidence  that  had  been  given 
for  the  King,  he  obferved,  That,  of  the  20 

WitnefTes 
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1685.  WitneflTes  produced^  not  above  two  or  three 
1  Jac.  11.  0f  rhem  were  at .  the  former  Trials ;  though, 
c/"v"s-'  indeed,  they  teftified  the  lame  Things  that 
were  attefted  then;  but  with  many  other 
Circumftances  and  Particulars.  That  to  this, 
indeed,  Oates  had  objected,  that  feveral  Wit- 
neffes came  from  St.  Omers  before,  but  were 
not  believed  ;  but  that  the  Men  were  con- 
victed, condemned  and  executed  upon  his 
Teftimony.  That  he  had  alfo  brought  a 
Counter-proof,  and  endeavoured  to  fhew,  he 
•was  actually  in  England,  when  the  St.  Omers 
Witneffes  had  fworn  him  to  be  in  the  College. 
As  to  the  Evidence  of  Page,  Mr.  Solicitor 
obferved,  That  he  was  not  pofitive  either  to 
the  Month  or  Year  he  faw  Mr.  Oates ;  and  as 
for  Walker,  the  Parfon,  he  being  asked,  what 
Circumftances  he  knew  the  Time  by,  laid,  It 
was  a  Year  and  a  Quarter  before  the  Plot  was 
difcovered  ;  which  was  a  Year  before  Oates 
'pretended  to  be  at  the  Confult ;  and  there- 
fore could  do  him  no  Service. 

As  to  the  Evidence  of  Mrs.  Mayo,  and 
Butler,  he  obferved,  they  contradicted  one 
another :  For  fhe  depofed.  That  the  flrft  Time 
Oates  came,  me  did  not  lee  him  ;  and  Butler 
fwears,  fhe  looked  out  of  the  Window,  and 
did  fee  him  as  well  as  he  :  And,  fhe  laid,  he 
■was  in  grey  cloaths,  a  white  Hat,  and  a  fhort 
Peruke ;  and  Butler  laid,  he  had  no  Peruke, 
but  his  Hair  cut  fhort  to  his  Ears.  Then  the 
fecond  Time,  fhe  fwears,  he  was  in  black 
cloaths,  and  an  indifferent  long  Peruke,  and 
that  the  Peruke  was  brown.  And  Butler 
fwears,  he  was  in  Cinnamon-coloured  Cloaths, 
and  a  long  black  Peruke  ;  fo  that  the  Wit- 
neffes could  not  "be  reconciled  to  one  another. 
He  obferved  too,  That  fhe  had  fworn,  Oates 
was  at  her  Matter's  a  Week  before  Whit  fun- 
tide,  which  was  the  19th  of  May:  And  this 
contradicted  Mr.  Gerrard's  Teftimony,  who 
fwears,  they  were  both  confirmed  the  1 6th,  at 
St.  Omers  ;  which  was  £0  remarkable  a  Cir- 
cumftance,  that  there  was  no  Room  to  think 
Mr.  Gerrard  miftaken. 

And  farther,  That  Mr.  Oates  himfelf  had 
contradicted  his  own  Witneffes ;  for  he  had 
fworn  he  went  over  with  the  Fathers  three 
or  four  Days  after  the  Confult,  which  was  the 
24th  of  April ;  and  they  atteft  that  he  was 
liere  in  the  Middle  of  May :  And  if  it  fhonld 
he  admitted  the  Confult  continued  five  or  fix 
Days,  as  he  had  fuggefted,  yet  that  would 
not  bring  it  to  the  Time  they  had  fworn  to. 

That  falfe  Witneffes  were  often  detected 
by  fmall  Circumftances,  but  that  thefe  were 
very  remarkable  $  and  it  was  impoffible  they 
could  both  fwear  true. 

That  the  Evidence  of  Clay  the  Prieft,  on 
which  fuch  Strefs  was  laid  at  a  former  Trial, 
was  not  only  taken  away  by  Mr.  Howard's 
Teftimony,  but  the  additional  Crime  of  Su- 
bornation was  now  fixed  upon  Oates,  who  it 
appeared,  had  threatned  Clay  he  would  hang 
him,  if  he  did  not  fwear  what  he  fuggefted  to 
him  :  And  it  was  well  known  what  Fears  fuch 
People  lay  under  at  that  time. 

That  it  was  impoffible  Mr.  Oates  could  be 
fo  long  in  Town  as  he  pretended,  and  be 
feen  by  no  body  but  thole  few  Perlbns  he 
mentioned,  confidering  his  large  Acquaintance ; 


and  that  he  appeared  fo  publickly,  as  his  Wit- 
neffes depofed.  l 

That  though  he  had  lodged  at  the  Houfes 
of  Perlbns  that  did  not  care  to  give  their 
Evidence  in  this  Matter,  yet  it  was  ftrange 
he  could  not  produce  one  Circumftance  to 
prove  his  Lodgings  at  any  Place,  during  that 
Time,  if  he  could  not  have  the  Teftimony  of 
the  Landlord  of  the  Houfe :  And  that  none 
of  thole  he  had  converted  with,  or  was  inti- 
mate withal,  fhould  lee  him,  or  be  able  to 
give  an  Account  of  him,  was  one  of  the 
ftrangeft  things  in  the  World. 

That  indeed  he  infifted  upon  itj  That  the 
calling  his  Credit  in  queftion,  was  to  arraign 
the  Juftice  of  the  Nation,  the  Wifdom  of  the 
Parliament,  and  the  Honefty  of  the  Juries^ 
who  convicted  thole  he  had  accufed.  But 
the  Sollicitor  urged,  That  if  the  Thing  was 
duly  confidered,  the  not  punifhing  this  heinous 
Offence  with  the  utmoft  Severity  the  Law 
would  allow,  now  thefe  Circumftances  had 
appeared  to  make  it  evident,  would  be  a  much 
more  greater  Reproach  to  the  Nation. 

That  it  was  ftrange,  indeed,  that  the  De- 
fendant fhould  ever  obtain  that  Credit  he 
once  had  :  But  it  was  not  then  imagined,  that 
any  Man  on  Earth  could  become  fo  im- 
pudent as  to  expofe  himfelf  before  the  High 
Court  of  Parliament,  and  the  great  Courts  of 
Juftice,  and  there  tell  a  moft  infamous  Lie, 
to  deprive  Men  of  their  Lives.  The  Hardi- 
nels  of  the  Attempt,  was  one  great  Induce- 
ment to  the  Belief  of  it ;  becaule  no  Man 
could  be  preiumed  to  dare  the  doing  of  fuch 
a  Thing,  if  he  had  not  had  fome  Foundation 
of  Truth  to  build  upon.  And  when  he  had 
made  this  Difcovery  of  a  moft  horrid  and 
bloody  Conspiracy,  to  murder  the  King,  over- 
turn the  Government,  and  maffacre  all  the 
Proteftants  in  the  Kingdom  ;  it  was  natural 
enough  for  the  Parliament  to  be  alarmed,  and 
take  all  imaginable  Care  to  prevent  the  Ac- 
compJifhment  of  fo  much  Mifchief.  If  we 
confider  too,  how  much  eafier  it  was  for  him 
to  relate  his  Evidence  in  a  continued  Story, 
than  afterwards  it  was  to  maintain  it,  when  he 
was  oppoled  by  them  that  were  accufed,  who 
beft  knew  by  what  Means  to  prove  him 
falfe. 

That  the  Care  the  Parliament  took  to  di£ 
appoint  any  Defigns  of  this  Nature,  and  the 
Means  they  ufed  for  the  Security  of  the  King 
and  Kingdom,  and  the  Prelervation  of  our 
Religion  and  Lives  (which  was  previous  to 
the  Trials)  naturally  put  the  whole  Nation 
under  great  Apprehenfions  of  Danger,  and 
made  the  Way  much  eafier  for  him  to  be 
believed.  Under  thefe  Circumftances  (and 
thefe  improved  by  defigning  Men)  came  thole 
unhappy  Perlbns  to  be  tried  ^  which  leffens 
our  Wonder,  if  under  thefe  Difadvantages, 
while  the  Men  who  tried  them  were  under 
thele  Fears  and  Apprehenfions,  they  had  the 
ill  Fortune  to  be  convicted.  But  when  Men 
had  a  little  overcome  their  Fears,  and  began 
to  confider  his  Evidence  more  calmly,  Oates 
foon  loft  his  Credit,  and  the  Men  he  after- 
wards accufed,  were  all  acquitted. 

Nor  was  this  Profecution  any  Reflection 
on  the  Proteftant  Religion,   whole  Cauie  he 
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falfly  affumed.  The  Proteftant  Religion  had 
no  Share  in  the  Invention^  and  needed  not 
the  Support  of  a  Lie.  It  was  rather  a  Vin- 
dication of  our  Religion,  to  punifh  fuch  Of- 
fenders ;  and  the  proper  Way  to  maintain  the 
Juftice  of  the  Nation,  and  wipe  off  that  Re- 
proach that  this  Man's  Perjury  has  brought 
upon  it. 

Then  my  Lord  Chief  Juftice  fummed  up 
the  Evidence,  and  gave  his  Directions  to  the 
Jury:  And  to  the  Obfervations  Mr.  Solicitor 
had  already  made,  he  added,  That  the  dread- 
ful Apprehenfions  People  were  under  of  their 
Religion,  the  Subversion  of  the  Government, 
of  the  King's  being  murdered,  and  of  their 
Throats  being  to  be  cut  by  thePapifts,  at  the 
Time  of  Ireland's  Trial,  was  arrived  to  that 
Height,  and  Oates's  Difcovery  of  thole  im- 
pending Dangers  fb  much  credited,  that  ail 
other  People  appeared  below  him  ;  and  greater 
Refpect  was  (hewn  him,  than  to  the  Branches 
of  the  Royal  Family.  And  in  publick  Societies, 
fbmetimes,thisprofligateVillain  wascareffedand 
drank  to,  and  faluted  by  the  Name  of  the 
Saviour  of  the  Nation,  fl  nd  that  it  was 
no  Wonder,  if  under  fuch  a  Confirmation,  or 
rather  Infatuation,  of  all  forts  of  People,  all 
of  the  Komiflo  Perfuafion  were  looked  on  with 
an  evil  Eye  *  and  the  Conviction  of  thole 
who  were  accufed,  rendered  too  eaiy.  He 
obferved,  That  the  principal  Part  of  Oates's 
Defence  confifted  in  this,  That  becaule  he 
was  believed  formerly,  before  his  Villany 
■was  detected,  they  therefore  fhould  believe 
him  now,  notwithftanding  his  Perjury  had 
been  difcovered  j  and  that,  to  the  pofitive 
Teftimony  of  twenty  -two  Witneffes,  who  had 
fworn  he  was  at  St.  Omers,  he  had  not  made 
the  leaft  Shadow  of  an  Objection,  but  only 
that  they  were  Papifts,  and  he  was  a  I  ro- 
teftant.  But  his  Lordfhip  obferved,  there 
were  Rafcals  of  all  ferfuafions ;  and  he  thought 
it  not  much  for  the  Honour  of  the,  Church, 
that  Oates  called  himfelf  a  Proteftant :  That 
they  knew  Dr  O.ites  had  been  very  liberal 
to  himfelf;  he  had  given  himfelf  Baptilm, 
and  given  himfelf  the  Doctor's  Degree,  and 
now  he  gave  himfelf  the  Title  of  the  Re- 
forming Proteftant,  Mr  Oates.  That  we  had 
Proteftant  Shoemakers,  and  Proteftant  Joiners, 
and  all  forts  of  true  Proteftant  Rafcals ;  but 
it  wou'd  become  the  Jury  to  after t  the  Ho- 
nour of  their  Religion,  by  diibwning  any 
Fellowfhip  with  fuch  Villains,  or  their  Actions. 

That  befides  the  Evidence  againft  him,  they 
ihoiiM  confider  the  Improbability  of  his  Tefti- 
mony :  That  fifty  Perlons  fhould  meet  toge- 
ther at  a  Tavern,  and  come  to  a  Refolution 
to  kill  the  King,  and  fubvert  the  Government, 
and  alter  the  Religion  :  And  that  this  Refo- 
lution being  drawn  up  at  the  Tavern,  they 
fliould  leparate  themfelves  into  leffer  Clubs 
and  Companies,  and  none  of  them  fign  it  when 
they  were  all  together,  and  among  them- 
felves ;  but  fhould  afterwards  have  it  carried 
up  and  down  from  one  Houfe  to  another,  and 
find  no  Body  to  truft  with  it  but  Mr.  Oates, 
who  was  not  one  of  their  Order,  and  did  not 
appear  to  have  any  Credit  amongft  them  ; 
when  the  Affair  was  of  that  Importance,  that, 
if  difcovered,  it  muft  fubject  them  to  prefent 
Deftrucbon,    and    ruin    their    whole    Party. 
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be  fo  void  of  Senle  and  Reafon,  and  that  of l  JJC- ,L 
fifty  together,  and  thofe  reputed  the  fubtiieft  v/v^> 
of  Mankind,  there  fhould  not  be  one  Man 
that  fhould  take  Care  of  a  more  rational  Ma- 
nagement of  fo  great  and  hazardous  an  Un- 
dertaking ?  When  they  were  met  together, 
I  and  might  have  difpatched  the  Bufinefs  in  a 
quarter  of  an  Hour,  that  they  fhould  lepa- 
rate themfelves  into  feveral  Parts  of  the  Town, 
(and  truft  a  Refolution  of  that  Nature  in 
Mr.  Oates's  Pocket ;  in  whom,  if  they  had 
more  Confidence  than  they  leemed  to  have, 
I  yet  it  was  Folly  and  Madnefs  to  give  him  that 
Opportunity  of  deftroying  them  all,  and 
making  his  own  Fortune  :  And  that,  if  there 
were  no  other  Evidence  than  the  Teftimony 
of  the  Thing,  his  Lordfhip  laid,  it  would  have 
gone  a  great  Way  with  him  ;  but  that  there 
bong  the  fuperadded  Teftimony  of  twen- 
ty-two Witneffes,  there  was  no  room  left  to 
doubt  of  the  Falfity  of  his  Evidence. 

That  as  to  the  Bufineis  of  Smith,  though 
the  Court,  in  their  private  Judgments,  did 
believe  the  Thing,  yet  they  thought  it  not 
fit  to  permit,  that  Perfbns  fhould,  upon  their 
Oaths,  confefs  themfelves  guilty  of  Perjury, 
and  afterwards  give  Evidence  againft  others ; 
yet  by  the  Records  of  Parliament,  and  other 
Evidence,  there  was  enough  to  make  that 
Matter  clear.  For  by  Oates's  Narrative,  it 
appears,  That  his  firft  Evidence  tended  to 
brng  Smith  into  the  Difpleafure  of  the  Peo- 
ple i  for  his  way  was  to  frighten  thole  he 
defigned  to  deal  with,  and  thereby  force  them 
to  comply  with  his  Defigns.  And  there  could 
not  be  a  more  plaufible  Accufation  at  that 
Time,  than  to  charge  a  Man  with  laying 
fomething  againft  the  Parliament,  or  with 
being  in  a  Combination  to  fubvert  the  Pro- 
teftant Religion  :  But  when  he  has  a  Turn  to 
ferve  by  him,  then  this  Man,  on  whom  he 
had  fixed  fuch  an  odious  Character,  he  tells 
us  is  really  no  Papift,  but  is  engaged  in  Ser- 
vice for  his  King  and  Country  ;  and  has  Mr. 
Oates's  Pals-port,  which  was  a  thing  of  no  frnall 
Advantage  to  him  at  that  Sealbn.  This  was, 
with  great  Reafon,  made  ule  of  by  the  King's 
Counlel,  as  an  Evidence  of  his  tampering : 
For  the  Man  fuddenly  alters  his  Opinion  of 
one  he  had  before  accufed,  and  produces  him 
as  an  honeft  Man  to  give  Evidence  for  him. 
And  this,  they  urge,  muft  be  intended  to  be 
done  by  Practice  and  Threatnings :  And  the 
rather,  for  that  it  had  been  proved,  that  he 
did  actually  practife  upon  Clay  in  like  Manner. 
And  my  Lord  Chief  Juftice  concluded,  that 
if  the  Witneffes  for  the  King  fwore  true,  as 
he  law  no  Colour  of  an  Objection  againft  their 
Teftimony,  then  Oates  was  the  molt  perjured 
Villain  upon  the  Face  of  the  Earth. 

Then  the  Court  told  the  Jury,  they  might  O ires  <•<>»- 
drink  before  they  went  from  the  Bar,  but  they  w*M- 
did  not  defire  it ;   and  having  withdrawn  a 
quarter  of  an  Hour,  they  returned  with  this 
Verdict. 

That  the  Defendant  was  Guilty  of  the 
Perjury  whereof  he  was  Indicted. 

The  Chief  Juftice  told  them,  he  was  fatis- 
fied  in  his  Confcience,  they  had  given  a  ji:ft 
Verdict,  to  which  the  reft  of  the  Judges 
Affented  ;  and  then  the  Court  arofe. 
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fendant  S'itus  Oates,  at  the  Trials  of 
Ireland,  Pickering,  and  Grove,  on  the  17th 
Day  of  December,  in  the  30th  Year  of  the 
Jate  King  Charles  II.  did  falfly  fwear,  and  give 
Evidence  to  the  Jury  who  tried  that  Caufe, 
That  the  faid  William  Ireland,  was  in  Town 
upon  the  firft  or  fecond  Day  of  September 
.1678.  Whereas  in  Truth,  the  faid  William 
Ireland  was  not  in  Town  on  the  firft  or  fecond 
Day  of  September  1678 ,  and  fb  the  laid  Sfitus 
Oates,  did  commit  wilful  and  corrupt  Per- 
jury- 

The  Indictment  further  fets  forth,  That  the 
laid  Vitus  Oates,  at  the  Trials  of  Whitebread, 
Fenwick,  and  other  Jefuits,  on  the  13th  of 
June,  in  the  3  j  ft  Year  of  the  late  King,  did 
falfly  fwear,  and  give  Evidence  to  the  Jury 
who  tried  that  Caufe,  That  William  Ireland 
took  his  Leave  of  him,  the  faid  Vitus  Oates, 
and  others,  at  the  Chamber  of  the  faid  Ireland, 
then  being  in  Kuffel-Street,  Weftminfter,  be- 
tween the  8th  and  12th  Days  of  Auguft,  1678. 
Whereas  in  Truth,  the  faid  William  Ireland, 
did  not  take  his  Leave  of  the  faid  Vitus  Oates, 
or  any  other  Perfbn  at  his  Chamber  in  Rujfel- 
Street,  between  the  faid  8th  and  iath  Days 
of  Auguft,  and  fo  the  faid  Vitus  Oates  did 
again  commit  wilful  and  corrupt  Perjury. 

The  King's  Counfel,  having  opened  the  In- 
dictment and  the  Evidence,  produced  the  Re- 
cords of  the  faid  two  Trials  mentioned  in  the 
Indidtment,  and  then  called  the  Witnefles: 
<fhe  Em-  Whereupon  Mr.  Harriot  and  Mr.  Waterhoufe 
dence.  were  fworn,  and  Mr.  Harriot  depofed,  That 
at  the  Trial  of  the  five  Jefuits,  Oates  did 
pofitively  fwear,  That  Mr.  Ireland  the  Jefijit 
did  take  Leave  of  him  and  others  at  the  fame 
Ireland's  Chamber  in  Kuffel-ftreet,  betwixt  the 
8th  and  12th  of  Auguft  1678.  He  was  Fore- 
man of  that  Jury. 

Sol.  Gen.    What  fay  you,  Mr.  Waterhoufe  ? 

Waterhoufe.  I  was  of  that  Jury  too.  Oates 
depofed,  that  Mr.  Ireland  took  his  Leave  of 
him  the  1 2th  of  Auguft.  My  Lord  Chief 
Juftice  Scroggs  then  asked  him,  Are  you  fure  it 
was  the  Twelfth  ?  And  then  he  faid,  he  would 
not  be  pofitive  it  was  the  12th  ;  but  between 
the  8th  and  12th  it  was,  I  am  pofitive  upon 
my  Oath. 

Oates.  Mr.  Harriot,  did  I  fwear  that  he 
took  his  Leave  of  me,  or  I  took  my  Leave  of 
him? 

Mr.  Harriot.  You  fwore  that  Ireland  took 
his  Leave  of  you  and  others. 

Oates.  Did  Mr.  Harriot  take  Notes  at  the 
Trial  ? 

Mr.  Harriot.  Yes,  I  did  ;  and  it  was  my 
Manner,  in  all  Trials  I  was  concerned  as 
a  Juryman,  to  read  the  Trials  ftrictly  over 
when  they  were  printed,  and  compare  them 


with  my  Notes:  And  this  I  found  to  be  in  the 
printed  Trial,  according  to  my  Notes. 

Oates.  Mr.  Waterhoufe,  you  did  not  take 
Notes :  Pray,  how  come  you  to  remember  that 
I  was  fo  pofitive,  as  to  the  Time  betwixt  the 
8th  and  1 2th  of  Auguft} 

Mr.  Waterhoufe.    Becaufe  my  Lord  Chief 
Juftice  made  a  Stop,  when  you  faid  it  was  the 
1 2th  of  Auguft,  and  bid  you  confider  •    and 
you  confidered  it,  and   did  affirm   pofitively 
That  it  was  between  the  8th  and  12   of  Au- 

Mr.  Fofte?  was  fworn. 

Scl.  Gat.  Pray  tell  what  you  remember  Mr. 
Oates  fwore  at  Mr.  Ireland's  Trial,  about  Mr. 
Ireland's  being  in  Town. 

Mr.  Fofter.  I  was  one  of  the  Jury  at  the 
Trial  of  Mr.  Ireland^  Pickering,  and  Grove  ; 
and  Mr.  Oates  and  Mr.  Bedloe  were  fworn  as 
Witneffes  for  the  King :  And  Mr.  Bedloe  de- 
pofed, That  there  was  a  Meeting  at  Harcourt's 
Chamber,  and  Ireland,  Pickering,  and  Grove 
were  there  ;  and  that  this  was  the  latter  End 
of  Auguft.  Mr.  Ireland  made  his  Defence, 
and  endeavoured  to  prove,  That  he  was  not  in 
Town  from  the  Beginning  of  Auguft  to  the 
Middle  of  September,  and  brought  feveral 
Witnefles.  But  upon  his  denying  to  be  here 
the  latter  End  of  Auguft,  Mr  Oates  did  come 
and  fwear  ;  I  am  certain  (fays  he)  that  the  ift 
or  2d  of  September  he  was  in  Town  j  for 
then  1  had  of  him  twenty  Shillings. 

Oates.  Was  I  pofitive  that  he  was  here  in 
Town  the  firft  or  fecond  of  September  ? 

Mr.  Fofter.  You  were  pofitive  to  the  firft 
or  fecond  ;  I  have  it  in  my  Notes. 

Mr.  Byfield,  another  of  Ireland's  Jury,  was 
fworn. 

L.  C.  J.    What  did  Oates  fwear? 

Mr.  By  field.  Mr.  Oates  did  pofitively  a£ 
fert,  That  Ireland  was  here  in  Town  the  firft 
or  fecond  of  September ;  and  to  confirm  it,  he 
laid  he  received  of  him  twenty  Shillings. 

Then  Mrs.  Ireland,  the  Mother  of  him  that 
was  executed,  his  Sifter  Anne  Ireland,  and  two 
more  Women,  depofed,  that  the  faid  Mr. Ireland 
went  out  of  Town  on  Saturday  the  3d  of  Au- 
guft 1678,  and  that  he  returned  to  hisLodgings 
inTown  again,  being  in  the  fame  Houfe  where 
his  faid  Mother  and  Sifter  lodged,  on  the  14th 
of  December  following.  The  Lord  Afton  de- 
pofed, that  Mr.  Ireland  came  to  his  Houfe,  at 
Stvaden  in  Hert for df hire,  on  the  3d  of  Auguft  : 
That  on  Monday  the  5th  of  Auguft,  Mr.  Ireland, 
accompanied  him  to  St.  Albans,  where  he  met 
his  Brother  and  Sifter  Southcoat,  and  that  they 
all  travelled  together  to  Tixhall,  his  Lordfhip's 
Houfe  in  Staffordjhire,  where  they  arrived  the 
8  th  of  Auguft. 

Sir  Edward  Southcoat  depofed,  That  on 
Monday,  the  5th  of  Auguft,  he  lay  with  the 
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Lord  Afton  and  Mr.  Ireland,  at  the  Bull  at  St. 
Albans  ;  and  that  they  let  out  together  the 
next  Day.,  and  travelled  to  I'ixhall,  the  Lord 
Aflon's  Seat,  in  Stafford/hire,  where  they  ar- 
rived on  ihurfday  following :  That  they  re- 
mained there  till  tfuefday  after,  and  then  went 
to  St.  Winifred's  Well  in  Wales,  returning  to 
I'ixhall  again  the  16th  of  Auguft  ;  and  Sir 
Edward  named  every  Houfe  they  lay  at  on 
the  Road  in  this  Journey.  He  alio  depofed, 
That  he  let  out  with  Mr.  Ireland,  from  tfix- 
hall)  on  Monday  the  9th  or  1  oth  of  September ; 
and  the  fourth  Day  they  reached  his  Father's 
Houle,  at  Kingfton  in  Surty ;  and,  on  Sa- 
turday following,  Mr.  Ireland  went  from  his 
Father's  Houle  to  London. 

Mr  John  Southcoat  gave  the  lame  Account 
of  the  Journey  with  the  Lord  Afion  and  Mr. 
Ireland,  from  St.  Alban's  to  ftxhall,  and  St. 
Winifred's  Well ;  and  of  Mr.  Ireland's  return- 
ing to  London  in  the  Middle  of  September  ; 
which  he  remembered  the  better,  having 
bought  Mr.  Ireland's  Horfe  at  the  Time  he 
returned  to  Town :  And  this  Circumftance  Sir 
Edward  alio  remembered. 

Oates  demanding  if  Mr.  Soathcoat  was  fure 
that  Ireland  was  in  his  Company  from  the  5  th 
of  Auguft  to  the  1 6th  ?  Mr.  Southcoat  an- 
fwered, Yes,  every  Day ;  he  remembered  it 
very  well  -3  but  where  Mr.  Ireland  was  from 
the  1 6th  of  Auguft  to  the  Time  he  returned 
to  London,  thefe  Witneffes  could  not  lay  ; 
only  that  they  law  him  feveral  Times  in  Staf- 
fordshire during  that  Interval. 

Harrifon,  Sir  John  Southcoat's  Coachman, 
depofed,  That  he  drove  his  Mafter  from  St. 
jilban's  to  ttixhall,  and  from  thence  to  Holy- 
well in  Wales,  in  Auguft  78 ;  and  that  Mr. 
Ireland  was  in  their  Company  all  the  Time. 

The  former  Witnefs  depofed,  That  in  Sep- 
tember he  returned,  with  Mr.  Ireland,  to  his 
Mailer's  Houfe,  near  Kingfton  in  Surry ;  and 
that  Mr.  Ireland  having  fold  his  Horfe  to  Mr. 
John  Southcoat,  his  Mafter's  Son,  he  went 
with  Mr.  Ireland  to  his  Lodgings  in  Ruffel- 
Street,  in  Town,  on  Saturday  the  14th  of  Sep- 
tember, and  brought  the  Horfe  back  to  his 
Mafter's. 

This  Account,  the  Chief  Juftice  obferved, 
agreed  with  what  the  Women  depofed,  That 
Ireland  returned  to  his  Lodgings,  in  Town,  a 
Fortnight  before  Michaelmas  ;  and,  directing 
his  Speech  to  the  Defendant  Oates,  laid  : 
Thus  far  it  is  as  clear  as" the  Sun  at  Noon-day. 
I  muft  tell  you,  prima  facie,  it  is  fb 
ftrong  an  Evidence,  that,  if  you  have  any 
Senfe,  you  muft  be  concerned  at  it. —  Upon 
my  Faith,  I  have  lb  much  Charity  for  you,  as 
my  Fellow  Creature,  as  to  be  concerned  for 
you. 

Oates  anfwered,  'tfis  not  two  Straws  Mat- 
ter whether  you  are  or  no  ;  I  know  my  own  In- 
nocence. 

The  Chief  Juftice  replied,  Thou  art  the 
molt  impudently  hardened  Wretch  that  ever  I 
law. 

Oates  replied,  You  may  think  what  you 
will,  my  Lord  ;  but  thefe  Popifh  Traitors 
will  fwear  any  thing,  and  fuborn  Witneffes 
upon  Witneffes  againft  me,  to  difcredit  the 
Popifh  Plot. 


'  George  Hobfon  depofed,  That  he  lived  at 
the  Lord  Aflon's,  and  that  Mr.  /  eland  came 
to  his  Lordfhip's  Houfe,  at  Standcn  in  Bert- 
fordfhire,  on  Saturday  the  3d  of  Auguft,  78  3 
and  he  travelled  with  the  Lord  Aftai,  and 
Mr.  Ireland,  to  i'ixhall,  and  faw  Ireland  every 
Day,  from  the  3d  of  Auguft  to  the  16th. 

Several  other  Witneffes  depofed,  That  Mr. 
Ireland  came  to  i'ixhall  the  8th  of  Auguft, 
78,  where  he  ftaid  till  the  r  3th,  then  went 
to  Holywell  in  Wales,  and  returned  to  iixhall 
the  1 6th. 

Mrs.  Harwell  depofed,  That  Mr.  Ireland 
came   to  her  Houle,    at    Wolverhampton    in 
Staffordfhire,  on  the  17th  of  Auguft,    78,  and 
j  ftaid  there  till  Monday  the  26th,  and  then  re- 
turned to  iixhall,  as  he  faid :  That  he  came 
to  her  Houfe  again  on   the  4th  of  Sept  ember  $ 
and  on  the  7th  of  September  went  away  from 
her  Houfe  for  good  and  all. 
1     Oates  demanding,  if  this  Witnefs  was  at 
Ireland's  Trial,  fhe  anfwered,  No  •  but  laid 
fhe  heard,  on  the  19th  of  December,  78,  thaC 
:  Mr.  Ireland  was  tried  the  17th,  two  Days  be- 
j  fore ;  and  Mr.  Oates  had  fworn   he  was   in 
!  Town,  when  they  could  prove  he  was  in  Staf- 
fordfloire :    And  fhe  lent  away  a  Meffenger 
:  immediately  to  a  Friend  in  London,  to  acquaint 
I  him,  that  Mr.  Ireland  was  falfly  accufed,  and 
to  petition  his  Majefty,  that  they  might  bring 
up    Witneffes  to  prove  Mr.  Ireland  was  in 
StaffGrdfJiire  when   Oates   lwore    he  was  in 
Town  :  And  the  King  ftaid  the  Execution  five 
Weeks;  but  at  length  he  was  executed. 

A  great  many  more  Witneffes  depofed, 
They  faw  Mr.  I  eland  at  Wolverhampton  at  the 
Times  the  laft  Witnefs  mentioned. 

Sir  ihomas  Whtt.gr  ave,  a  Juftice  of  Peace, 
depofed,  He  faw  Mr.  Ireland  on  Iixhall 
Bowling-Green,  on  ihurfday  the  29th  of  Aa- 

guft-  • 

Mr.  Fowler  depofed.  He  faw  him  at  Etching- 
hill  in  Staffordfhire,  the  27th  of  Auguft :a 
73,  and  at  iixhall  Bowling-Green  the  29th. 

Several  other  Witneffes  confirmed  the  Te- 
ftimony  of  the  two  laft. 

Mr.  Fallas  depofed,  That  on  Saturday,  the 
31ft  of  Auguft,  78,  he  was  hunting  with  Mr. 
Ireland  in  Mr.  Gerrard's  Park,  and  they  killed 
a  Buck. 

Other  Witneffes  depofed,  They  law  Mr. 
Ireland  at  Dinner  at  Mr.  Gerrard's,  en  the 
ill  of  September  78. 

Other  Witneffes  depofed,  They  law  Ireland 
at  Dinner,  at  Mrs.  Crompton's  Houle,  at  Mil- 
lage  in  Staffordfhire,  on  Monday  the  fecond  of 
September,  78. 

Mr.  Pendrel,  and  Mrs.  Pendrel,  depofed* 
That  Mr.  Ireland  came  to  their  Houfe,  at 
Bofcobel  in  Staffordfhire,  the  2d  of  September, 
78,  and  went  from  thence  the  4th  of  Sep- 
tember. 

The  King's  Evidence  being  finifhed,  Mr, 
Oates  proceeded  in  his  Defence,  and  faid, 

I  am  not  the  only  Evidence  of  Mr.  Ireland's MrtOiies's 
being  in  Town  in  the  Month  of  Auguft  ;  nor  oiferia- 
the  only  Witnefs  that  he  was  in  Town  about  t'^  on  the 
the  Time  I  mentioned  in  September.  EvfaLc*. 

My  Lord,  the  firft  Thing  I  fhall  offer  to 
your  Confideration  is,  the  Hardfhip  I  lie  un- 
der, of  being  put  to  difprove  what  the  King's 
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Counfel  now  charge  me  with,  after  fix  Years 
Time.  Now,  Why  has  the  Profecution  of 
this  pretended  Perjury  been  delayed  lb  long  ? 
When  it  appears,  the  Witneffes  to  prove  it 
■were  known  fix  Years  fince  j  and  there  has 
been  no  new  Fad:  difcovered  that  was  not 
then  known  :  There  is  no  Reafbn  can  be  af- 
fjgned  for  this  Delay,  but  to  render  it  the 


more  difficult  forme  to  maintain  the  Evidence 
I  then  gave,  i'o  many  Perfons.  being  fince 
dead,  or  gone  beyond  the  Seas  ;  and  many 
things  that  were  then  frefh,  now  grown  out 
of  Memory  :  And  if  iiich  t  racticeis  to  be  ad- 
mitted, no  Witnefs  is  fafe  in  giving  his  Tefti- 
mony  againft  a  Confpirator. 

And  here,  my  Lord,  is  only  a  bare  Point 
of  Time  upon  which  this  lerjury  is  affigned  ; 
the  Subftance  of  the  Evidence,  I  gave  at  the 
Trial  of  Mr.  Ireland,  and  the  reft,  about  the 
Popifh  Plot,  is  not  pretended  to  be  dilproved  : 
Let  it  be  remembered,  that  Ireland  was  con- 
victed of  a  treafbnable  Reiblution  to  murder 
the  late  King,  and  not  for  being  in  Town  in 
Augufi  or  September,  78  ;  which  is  the  Perjury 
now  affigned.  And,  my  Lord,  'tis  unrealbn- 
able  to  tie  up  Witneffes,  who  come  to  dis- 
cover Confpiracies,  to  fpeak  pofitively  to 
every  little  Circumftance  of  Time  and  Place, 
and  iuch  Niceties ;  it  is  ufual  to  ipeak  with 
Latitude  in  thole  Cafes  j  and,  I  believe,  I 
did  not  confine  my  felf  either  to  the  ill  or  2d, 
5th,  6th,  7th  or  8th  ;  but,  my  Lord,  that 
he  was  in  September  there,  I  am  pofitive; 
therefore  I  muft  beg  the  Opinion  of  the 
Court,  Whether  Mr.  Fofttr  did  prove  I  was 
pofitive  to  the  ift  and  2d  Days  of  Septem- 
ber, 78' 

L  C  J.  The  Evidence  is  plain,  that  you 
did  fwear  pofitively  to  thole  two  Days,  and 
mentioned  this  material  Circumftance  to  con- 
firm it,  That  either  the  ift  or  2d  of  Septem- 
ber you  received  20  Shillings  of  him  in  Town. 
Now,  that  Circumftance  of  his  Kindnefs,  was 
not  a  Circumftance  either  of  Time  or  Place 

Gales.  Then,  my  Lord,  the  firft  thing  I 
fhall  offer,  is  the  Record  of  Mr  Ireland's,  Con- 
viction of  High  Treafon. 

L.  C.  f.  It  is  admitted,  of  all  Sides,  that 
Ireland  was  convidted  and  attainted  of  Trea- 
son. 

Oates.  Then,  my  Lord,  let  it  be  obferved, 
that  the  principal  iart  of  Mr.  Ireland's  De- 
fence, was  an  Endeavour  to  prove,  he  was  not 
in  Town  between  the  8th  and  1 2th  of  Auguft, 
nor  the  ill  or  2d  Days  of  September,  which 
are  the  Times  now  in  lffue  ;  and  to  prove 
this,  Mr.  Gifford  and  his  Sifter  and  Mother 
were  produced  at  Mr.  Ireland's  Trial ;  and 
Mr.  Whitebread's  Trial  being  fix  Months  after, 
he  endeavoured  alio  to  prove,  that  Mr.  Ire- 
land was  out  of  Town  at  thole  Times,  and 
produced  Mr.  Gifford,  and  (everal  other  Wit- 
neffes, to  prove  it,  to  the  Number  of  fixteen  : 
J\nd,  notwithftanding  all  thofe  Witneffes,  the 
Jurors  who  tried  Mr.  Ireland,  and  the  Jurors 
who  tried  Mr.  iVhitebread  and  the  other  four 
Jefuits,  found  them  all  Guilty.  And  my 
Lord  Chief  Juftice  Scroggs  obferved,  That 
the  Priioner's  Defence  confifted  only  in 
catching  at  a  Point  of  Time  ;  and  that  it  was 
moft  plain,  a  villanous  Plot  was  difcovered  :  All' 


which  fhews  the  Fullnefs  and  Satisfactorinefs     1685. 
of  the  Proof  given  by  me  and  Bedke.    And, l  Jac  1I# 
I  muft  further  obferve,  That  though  Mr.  Ire-  'y-y~***J 
land,  by  his  falfe Witneffes,  preffed  this  Matter 
as  far  as  he  could  then,  yet,  when  the  Jury 
brought  him  in  Guilty,  the  Chief  Juftice  ex- 
preffed   the  Satisfaction  of   the  Court,    and 
faid,  Gentlemen,  You  have  done  like   very 
good  Chriftians,  that  is,  like  very  good  irro- 
teftants.     And,  at  the  Trial  of  the  five  Je- 
fuits, the  Chief  Juftice  fays,  That  the  Jefuits 
were  very  exact  at  catching  at  a  Point  of 
Time ;  but  that  was  a  thing  which  no  Man 
could  precifely   charge  his   Memory   withal  $ 
and  therefore  perfiiades  the  Jury,  that  That 
fhould  not  be  too  ftrictly  the  Meaiure  of  their 
Judgments  about  Truth  and  Falfhood,  (the 
Miftake  of  7  or  8  Days)  $  and  that  they  were 
not  to  lay  too  great  a  Weight  upon  the  Point 
of  Time :  Now  if  too  great  a  Weight  be  not 
to  belaid   upon  a  ioint  of  Time,  then   this 
Charge  againft  me   is  of  no  Weight  at  all. 
Befides,  my  Lord,  it  ought  to  be  confidered, 
That  if  this  were   the  great  Objection  then, 
and  then  anfwered,  it  ceafes  to  be  an  Objec- 
tion now. 

1  fhall  offer  the  Teftimony  of  Mr.  Bedloe, 
who  is  dead,  and  at  his  Death  confirmed  all 
that  he  had  fworn  of  the  Popifh  Plot  to  be 
true  i  and  affirmed,  he  had  rather  fpoken  lefs 
than  the  Truth,  than  more :  A  nd  to  th "s  I 
defire  ray  Lord  Keeper  may  be  called,  who 
took  his  Examination. 

L.  C  J.  It  is  very  well  known  to  the  World, 
and  particularly  to  a  worthy  Gentleman  who 
fits  by  you,  (pointing  to  Mr.  North')  That 
Mr  Bedloe,  when  he  was  fick,  did  make  fome 
iuch  Proteftations. 

Then  Mr.  Blaney  was  fworn. 
Oates.  Pray,  Mr.  Blaney,  fee  in  your  Notes 
of  Ireland's  Trial,  if  Bedloe  did   not  fwear, 
that  Mr.  L eland  was  in  Town  the   latter  end 
of  Auguft,  78. 

Mr.  Blaney.  He  faid  it  was  in  An  gull :  He 
would  not  be  pofitive  to  a  Day  ;  but  he 
thought  it  the  latter  end. 

Oates.  Then,  my  Lord,  I  defire  Mr.  Jen- 
nifon's  Depofition  of  Mr  Ireland's  being  in 
Town,  taken  before  Sir  Edmund  Warcup, 
I  may  call  fbme  Witneffes  to  make  Proof 
of. 

L.  C  J.  We  cannot  admit  that  in  Evidence, 
unlefs  the  King's  Counfel  will  confent. 

Oates.  Then  I  fhall  prove  what  he  fwore  at 
another  Trial. 

L.  C  J.  Why,  is  he  dead  ? 
Oates.  It  has  coft  me  a  great  deal  of  Money 
to  fearch  for  him,  but  I  cannot  hear  of  him, 

L.  C.  J-  Though  in  Strictnefs,  we  fhould 
not  admit  fuch  Evidence,  unlefs  the  Party  be 
dead ;  yet,  if  you  can  prove  any  thing  he  iwore 
at  another  Trial,  we  will  indulge  you  fo  far. 

Oates.  Have  you  the  Record  of  Sir  George 
Wakeman's  Trial,  Sir  Samuel  Aftry  ? 


L.  C  J.  Put  it  in  :  And  now,  Mr.  Oates, 
prove  what  you  can. 

Then  Mr.  Oates  demanded  of  Mr.  Blaney, 
If  he  could  remember  what  Jennifon  fwore  at 
that  Trial  j  but  Mr.  Blaney  could  remember 
nothing  of  it. 

Mr. 
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1685.  Mr.  Oates  defired  Sir  Edmund  War  cup  might 
i  Jac  II.  be  examined  about  the  Depofition  he  took  of 
K^srsJ  Jennifon,  concerning  Ireland's  being  in  Town 
the  19th  of  Auguft  :  Which  the  King's  Counfel 
faid  they  would  confcnt  to,  if  Oates  would 
admit  Jenniforfs  Letter  under  his  Hand  to  be 
read,  wherein  he  owned  he  was  miftaken  in  his 
whole  Evidence  about  that  Matter. 

To  which  Mr.  Oates  confentcd  •,  and  Sir  Ed- 
mund Warcup  was  examined  ;  but  he  faid,  he  had 
delivered  the  Depofition  to  the  King  and  Coun- 
cil, and  could  not  remember  the  Particulars. 
Then  Mr.  Oates  called  Sarah  Batten. 
He  demanded  of  her,  If  her  Name  was  not 
Tain  formerly  ;  and,  if  fhe  did  not  give  Evi- 
dence at  Mr.  Ireland's  Trial  ?  But  it  appearing 
he  was  miftaken  in  the  Perfon,  he  examined  her 
no  further. 

Mr.  Oates  called  Mr.  Percival,  Mr.  Vaughan, 
Six  Michael  Wharton,  and   feveral  others  •,  but 
they  did  not  appear  :   He  faid  he  had  ferved 
them   all   with   Subpoena's,  but  they  would  not 
come  ;  and  then  he  proceeded  in  his  Defence. 
His  fur-        My  Lord,  Both  Bedloe  and  Sarah  Pain  have 
tberDe-    fWOrn,  That  Ireland  was  in  Town  in  Auguft,  as 
*mt'        well   as  my  felf  •,  and,  I  think,  I  am  hardly 
ufed,  that  after  WitnefTes  are  dead,  or  gone  out 
of  the  Way,  I  fhould  have  fuch  a  Part  of  my 
Teftimony  called  in  Queftion.     Jennifon's  Evi- 
dence has  formerly  been  made  ufe  of,   and  ap- 
proved,  as  is   well  known  to    thofe  who  fat 
Judges  upon  my  Lord  Vifcount  Stafford.     And, 
my  Lord,  as   I  hope  for  Salvation,  all   that  I 
have  fworn  about  Mr.  Ireland's  being  in  Town, 
between  the  8th  and  iath  of  Auguft,  78,  and 
the  Beginning  of  September,  is  true  j  and  though 
there  are  a  great  many  WitnefTes  produced  a- 
gainft  me  this  Day,  a  great  Part  of  them  do  not 
come  up  to  the  8th  or  12th  of  Auguft:  And,  I 
defire  your  Lordfhip  will  remark  to  the  Jury, 
what  little  Credit  thefe  WitnefTes  had  at  the  Tri- 
als of  Ireland  and  the  five  Jefuits  :  And,  I  be- 
lieve, I  am  the  firft  Precedent,  of  a  Perfon's  be- 
ing indicted  fbr  Perjury,    for  being  a  Witnefs 
for  the  King,  in   fuch  a  Cafe  as  this,  after  fix 
Years  elapfed,  and  Verdict  upon  Verdict,   and 
Judgment  and  Execution  upon  thofe  Verdicts ; 
and  when  no  new  Objection  is  offered,  but  what 
was  then   urged  ;  and  no  Circumftance  occurs 
now,  but  what  was  as  conclufive  then,  unlefs 
the  Change  of  the  Seafon.     And  at  thofe  Trials 
all  the  Judges  of  England  were  Commiffioners  of 
Oyer  and  terminer ;  and  fully  debated  and  dif- 
cuffed  thefe  Matters,  and  faw  all  thefe  Objec- 
tions fully  anfwered  and  confuted'.     Had  I  been 
Witnefs  in  any  Caufe  but  a  Popifh  Confpiracy, 
I  had  met  v/ith  fairer  Quarter :  But  at  this  Rate, 
it  is  fafer  for  a  Papift  to  be  a  Traitor,  than  for 
a  Proteftant  to  difcovera  Popifh  Plot.     I  hope 
you  will  confider  my  WitnefTes  are   either  in 
Places  unknown,    or,  are  fuch  as,  confidering 
the  Times,  dare  not  appear  ;  yet,  I  hope,  you 
that  are  fworn  to  do  Juftice,  will  not  fuffer  me 
to  be  ruined,  by  the  falfe  Teftimony  of  the  Pa- 
pifts,  who  are  Parties  •,  for  they  have  a  Turn  to 
ferve,  and  are  refolved  to   wreak   their  Ven- 
geance upon  me :  Now   they  have  Hopes  of 
bringing  in  their  Religion,  and  would  welcome 
it  with  my  Ruin  :  Their   Eyes  now  fee  what 
their  Hearts  fo  long  have  wifhed,  the  Death  of 
a  great  Man,  who  died  lately,  and  againft  whofe 
No.  18. 


Life  they  fo  often  and  fo  long  confpired.  Had  168$. 
this  been  their  firft  Confpiracy,  the  Truth  of  it  '  Jac- IJ- 
might  have  been  difputed  •,  but  if  you  caft  your  ^/"v^' 
Eyes  upon  the  Reigns  of  Queen  Elizabeth,  King 
James,  and  King  Charles,  what  can  be  averred 
againft  thofe  numerous  Records  of  their  Confpi- 
racies  ?  And  then  furely,  my  Difcovery  will  not 
be  deemed  fo  improbable  a  Thing.  And  I  hope 
the  Jury  will  confider,  That  the  Men  who  are 
WitnefTes  againft  me,  their  very  Religion  is 
Rebellion ;  and  their  Principles  and  Practices 
pernicious  to  our  Government.  And,  my  Lord  * 
if  Coleman's  Correfpondence  with  La  Chaife,  the 
French  King's  ConfefTor,  for  promoting  Popery 
in  England,  be  confidered,  it  is  a  Demonstra- 
tion of  the  Plot,  and  fufficiently  vindicates  me* 
■  My  Lord,  I  have  a  Favour  to  beg  :  I  had 
but  an  ill  Night,  and  am  now  in  great  Pain  ;  I 
defire  you  would  affign  me  Counfel  to  argue  the 
Errors  in  Yefterday's  Indictment  •,  and  give  me 
a  Week's  Time  to  prepare  and  inftructmy  Coun- 
fel :  To  which  the  Court  agreed  ;  but  told  him, 
by  the  Rules  of  the  Court,  he  ought  to  have  but 
four  Days.  Then  he  defired  he  might  have 
Liberty  to  withdraw  ;  to  which  alfo  the  Court 
agreed. 

Then  Mr.  Solicitor  proceeded  to  make  his  Ob-  Mr.Sw- 
fervations  on  the  Evidence,  and  the  Prifoner's cltor  '  R'* 
Defence,  and  faid,  '*' 

Gentlemen  of  the  Jury,  you  have  feen  between 
forty  and  fifty  WitnefTes  produced,  to  fhew 
that  it  is  impoffible,  that  what  Oates  did  fwear 
can  be  true :  He  fays,  indeed,  that  this  is  in  a 
Circumftance  of  Time  wherein  it  is  difficult  for 
a  Man  to  be  pofitive  to  a  Day ;  and  that,  it  is 
ufual  with  WitnefTes,  in  Points  of  Time,  to 
fwear  with  a  Latitude :  But,  Gentlemen,  fhould 
We  grant  this  falfe  Doctrine  to  be  true,  ("and 
falfe  certainly  it  is,  and  of  moft  pernicious 
Confequence  it  muft  be,  if,  when  Men  are 
charged  with  Things  that  depend  upon  Time 
arid  Place,  the  WitnefTes  fhould  not  be  kept  to 
thofe  Circumftances)  yet  this,  I  fay,  if  granted, 
can  do  him  no  manner  of  Service  in  the  Cafe 
before  you :  For  between  the  3d  of  Auguft  and 
the  14th  of  September,  which  includes  both 
Times  he  fwears  to,  and  gives  him  a  Latitude 
of  above  twenty  Days  befides,  there  is  not  a 
Moment  of  Time  wherein  his  Oath  can  be 
true. 

Gentlemen,  you  have  obferved  how  the  Wit- 
nefTes have  given  you  an  Account  of  every  par- 
ticular Day  of  both  Months,  from  the  3d  of 
Auguft,  that  Mr.  Ireland  left  London,  to  the 
14th  of  September,  when  he  returned  thither  a-- 
gain.  And,  that  their  Teftimony  might  the 
more  evidently  appear  to  be  true,  they  have 
given  you  fuch  remarkable  Circumftances,  why 
they  remembred  the  particular  Times  they  fwear 
to,  as  renders  it  impoffible  they  can  be  mifta- 
ken. 'Then  Mr.  Solicitor  fummed  up  the  Evi- 
dence that  had  been  given  ;  after  which  he  pro- 
ceeds :  And  now  let  the  World  judge,  if  there 
be  any  Room  left  to  fuppofe,  that  any  one 
Word  Mr.  Oates  has  depofed  can  be  true  ;  even 
allowing  him  that  Latitude  of  Time  he  defires, 
and  fays  all  Witnefies  ought  to  be  allowed  : 
No,  there  is  not  a  Moment  wherein  he  can  ve- 
rify one  Tittle  of  his  Evidence,  as  to  Ireland's 
being  in  Town  ;  and.  this  fure,  1  may  call  De- 
monfiration,  that  what  Oates  has  fworn  is  utter- 
6Y  ly 
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1685.  ly  falfe.  Gentlemen,  the  Jury  that  tried  Ire- 
1  Jac.  II.  ianci  j^  not  this  Evidence  :  Indeed,  fome  that 
^/r^><  went  out  of  Town  with  him,  and  one  or  two 
from  Wolverhampton,  were  at  the  Trial  of  the 
five  Jefuits  •,  but  not  more  than  five  or  fix  in  all 
of  the  forty  odd  that  now  appear  ;  and  for  want 
of  thefe,  Ireland  unfortunately  fuffered  :  For  fo, 
I  fhali  take  leave  to  fay,  it  was  unfortu- 
nately. 

And  there  is  one  Thing  Mr.  Oates  lays  great 
Strefs  upon,  and  would  have  you  think  he  is 
hardly  dealt  with  ;    becaufe  this  Profecution  has 

been  fo  long  delayed. But,  Gentlemen,  with 

Sorrow  we  muft  remember,  that  there  was  a 
Time  when  the  City  of  London  was  fo  corrupted, 
that  it  was  made  a  Refuge  and  a  Sanctuary  for 
High-Treafon  :  When  the  King  could  have  no 
Juftice  there,  and  Men  lodged  themfelves  with- 
in thofe  Walls  as  a  Protection  for  their  Confpi- 
racies.  The  Time  has  been,  when  Indictments 
were  preferred,  and  the  moft  convincing  Evi- 
dence given  the  Grand  Jury,  even  to  the  Satis- 
faction of, affwho  heard  it,  and  yet  they  have 
refufedrto  find  the  Bill  ;  and  not  only  fo,  but 
they  were  fo  abetted  by  the  Rabble,  that  it  was 
fcarce  fafe  for  a  Judge  to  fit  upon  the  Bench  • 
and  therefore  it  is  no  Wonder  an  Indictment 
was  not  preferred  againft  Oates  at  that  Time, 
when  the  plaineft  Proof  againft  fuch  Criminals 
could  not  be  admitted.  This  may  give  fuftV 
cient  Satisfaction  Why  it  has  been  delayed ; 
and  may  caution  every  Man,  how  they  fall  in- 
to the  fame  Circumftances  again. 

But  Gentlemen,  you  have  heard  the  Evidence 
to  prove  this  Fact :  And  it  is  plain  to  a  De- 
monftration,  If  you  believe  that  Mr.  Ireland  was 
feen  by  thefe  People  at  all,  he  was  feen  at  thofe 
very  Times  they  have  particularly  declared :  For, 
upon  Confederation  of  the  Circumftances,  it  is 
impofiible   it   fhould  be   at  any  other  Times  : 
And  fo  I  leave  it  to  you  to  confider,  whether 
the  Defendant  be  perjured,  or  not. 
*Tbe  Chief      ^en  the  Chief  Juftice  proceeded  to  direct  the 
Juftice di-  Jury,  and  obferved,    That  every  Perfon  that  had 
re&sthe     been  executed  for  the  Popifh  Plot,  truely  called 
Jury'        Oates's  Plot,  had  to  a  Man  denied  it  at  their 
Deaths ;  and  took  it  upon  their  Salvations  they 
were  innocent :  Whereas,  there  was  not  a  Man 
concerned  in  the  Rye-Houfe  Plot,  who  had  the 
Confidence  to  deny  it  at  his  Execution  :  And 
as  to  Mr.  Oates's  Infinuation,  That  it  was  hard 
he  fhould  be  brought  to    Trial,  after  fo  much 
Time  elapfed  ;  fuch  were  the  Misfortunes  of 
thofe  Times,  when  thefe  Perjuries  were  com- 
mitted, that  even  the  Fountain  of  Mercy  itfelf 
was  flopped  ;  and  even  that  com paflionate  Prince 
King  Charles  II.  was  compelled  to  permit  the 
Execution  of  Ireland,  againft  his  Inclinations, 
rather  than  give   Difturbance  to  his  People  ; 
there  having  been  a  Verdict  and  Judgment  in 
the  Cafe  :  But  it  was  well  known  by  them  that 
were  near  his  Perfon,  how  often  he  expreffed  his 
Concern  for  having  consented  to  this  Execution  ; 
and  that  he  reflected  on  it  with  Regret  to  his  dying 
Day,  as  his  Royal  Father  did  on  the  Bufinefs 
of  my  Lord  Strafford :  Nor  ought  thefe  Things 
to  be  remembered  as  a  Reflection  on   the  Me- 
mory of  thofe  Princes,  but  with  Infamy  to  thofe 
who  were  the  Caufes  of  them.    Unhappy  was 
it  for  the  Prince,  when  the  Times  were  fo  tu- 
multuous, that  he  was  compelled  to  reftrain  his 


Mercy,  where  he  thought  it  due,  rather  than  1685. 
feem  to  flop  the  Current  of  Juftice  :  And  as  to  r  iac  *r* 
Oates's  Objection,  that  the  Witnefies  were  Pa-  °"vx'? 
pifts,  it  happened  that  feven  or  eight  of  them 
were  Proteftants  :  Not  but  he  thought  Roman 
Catholicks  good  Witnefies  in  Point  of 'Law  : 
And  he  was  fatisfied,  Lying  was  as  much  the  Ta- 
lent of  a  Presbyterian,  as  it  could  be  of  a  Papift. 
Nay  (it  was  as  infeparably  incident  to  a  Presby- 
terian} and  fuch  fniveling,  canting,  whining 
Knaves,  to  lye,  as  it  was  to.  fpeak  :  That  Oates 
mightily  infilled,  that,  becaufe  he  was  believed , 
before,  it  would  caft  a  Reflection  on  former 
Juries  to  disbelieve  him  now  :  But  if  that  Opi- 
nion was  to  prevail,  it  were  impofiible  Perjury 
could  ever  be  detected.  The  Nation  was  then 
in  a  Hurry  and  Surprize  ;  and  it  was  not  then 
fuppofed  there  could  be  fuch  Villains  upon 
Earth,  as  impudently  to  fwear  High-Treafon 
againft  their  Fellow-Subjects,  when  there  was  no 
Truth  in  the  Accufation.  But  the  Eyes  of  all 
honeft  Men  were  now  opened  :  They  had  feen 
the  Effects  of  their  Credulity  ;  and  it  concerned 
them  to  fhew  their  Refentment  to  the  World. 
And  having  fummed  up  the  Evidence,  he  conclud- 
ed in  this  Manner :  It  is  incumbent  on  you, 
Gentlemen,  to  try  thefe  Facts,  according  to 
your  Evidence  ;  and  it  is  incumbent  on  us,  who 
fit  here  as  Judges,  to  fee  the  Law  executed. 
And  God  forbid,  but  we  fhould  ufe  our  utmoft 
Endeavours  to  inflict  the  greateft  Vengeance, 
that  the  Juftice  of  the  Nation  can  permit  us  to 
inflict  upon  fuch  Villains,  who  have  contracted 
fo  much  Mifchief  and  Reproach  on  us,  and  fo 
much  Guilt  upon  themfelves. 

The  Jury  withdrawing,  returned  in  half  an 
Hour,  and  gave  a  Verdict,  that  the  Prifoner 
was  Guilty. 

Mr.  Oates's  Counfel  afterwards  moving  in  Ar-  Oates  »*: 
reft  of  Judgment,  was  allowed  a  considerable  video. 
Time  to  prepare  his  Exceptions  to  the  Indict- 
ment ;  and  being  brought  into  Court  on  the 
26th  of  May,  Mr.  Attorney  faid,  that  four  Ex- 
ceptions were  delivered  to  him  the  Night  before 
by  Mr.  Wallop  •,  but  neither  Mr.  Wallop,  nor 
any  of  the  Defendants  Counfel,  thought .  fit  to 
argue  them.     The  Exceptions  were  thefe : 

1.  That  a  Witnefs  fworn  on  Behalf  of  the  His  Ex-  \ 
King  in  a  Procefs  of  High-Treafon,  cannot  be  ",/*'0»' '*•  ji 
puniflied  for  Perjury  by  the  King.  the  fyJia~  ] 

2.  That  it  does  not  appear,  that  the  Indict-  ment* 
ments  of  Ireland,  &c.  found  in  Middlefex,  were 
legally  tranfmitted   into   London  ;  and   confe- 
quently,  all  the  Proceedings  thereupon,    were 
coram  non  Judice. 

3.  That  the  Perjuries  afiigned,  are  foreign  to 
the  Ifiue. 

4.  It  is  Refolutio  Signat'  in  that  Part  of  the 
Indiclment,  that  mentions  what   the  Defendant ' 
fwore  -,  and  in  the  Perjury  afiigned,  it  is  Refo- 
httio  fignand'  ;  which  is  no  good  A/fignment  of 
the  Perjury. 

To  thefe  Exceptions  it  was  anfwered  by  Mr.  a4wtrel  * 
Attorney  and  the  Court. 

1.  That  the  firft  Exception  was  a  plain  Mi- 
ftake  of  the  Indictment;  for  the  Defendant 
was  not  indicted  upon  the  Statute  :  And,  at 
Common  Law,  he  might  be  profeeuted  for  the 
King,though  he  was  aWitnefs  for  the  King  before : 
And  that,  if  Witnefies,  who  came- and  forfwore 
themfelves  to  take  away  Mens  Lives-  could  not 

•  be 
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itfS)     be  called  in  Quedion  Criminally  for  the  King, 

t  Jac.  II.  ^at  w}10jg  suit  only,  a  Man  could  be  profecuted 

^S^^*  for  his  Life,  unlefs  in  Cafe  of  Appeals)  it  would 

be  an  Encouragement  to  Villany,    and  make 

the  Procefs  of  Law  to  become  an  Inftrument  of 

the  greated  Cruelty  in  the  World. 

2.  As  to  the  fecond  Exception,  That  it  did 
not  appear,  Ireland's  Indictment,  &c.  was  well 
tranfmitted  from  Middle/ex  to  London,  that  was 
well  enough  ;  for  it  being  recited  they  were  fo , 


On  the  fecond  Indictment,  the  Judgment 
was,  That  he  mould  (land  in  the  Pillory,  the 
Tuefday  following;  at  the  Royal- Exchange  :  That 
the  next  JVednefday,  he  fhould  be  whipped  from 
Aldgate  to  Newgate  ;  and  on  the  Friday  follow- 
ing, he  fhould  be  whipped  from  Neivgate  to  Ty- 
burn, by  the  Hands  of  the  Common  Hangman  : 
That  the  9th  of  Auguft,  every  Year  of  his  Life, 
he  fhould  -(land  in  the  Pillory  before  Weftmin- 
fter-Hall  Gate  ;  the    1  oth  of  Auguft  at  Charing- 

and  fo  indicted,    it  fets  forth,  That  the  Trials  I  Crofs ;  and  the   nth,  over  againfl  the  Temple  ; 

were  had  upon  Records  there  depending,  be-    and  the  2d  of  September,  at  the  Royal-  Exchange; 
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fore  the  Commiffioners  of  Oyer  and  Terminer, 
and  Goal-Delivery  :  And  it  fhail  be  intended, 
that  they  were  well  brought  before  them. 

3.  That  as  to  the  third  Exception,  That  the 
Perjuries  afligned  were  foreign  to  the  Matters  in 
Iflue  •,  it  was  apparent,  that  one  of  the  Indict- 
ments was  in  the  exprefs  Points  of  the  great 
Treafon  charged  againd  them,  viz*  The  Con- 
fult  on  the  :24th  of  April.  And  that  for  the  o- 
ther,  the  Time  was  very  material  ;  becaufe 
it  was  impoflible  that  Ireland  could  be  Guil- 
ty of  the  Treafon  fworn  againfl  him  at  his 
Chamber  in  RuJJel-ftreety  between  the  8th  and 
iath  of  Auguft,  if  he  were  not  then  in  Town. 
Nor  could  he  be  privy  to  the  Treafon  fworn  by 
Btdloc,  the  latter  End  of  Auguft,  or  the  Begin- 
ning of  September,  in  liar  court's  Chamber,  if. 
he  were  out  of  Town  from  the  3d  of  Auguft,  to 
the  14th  of  September. 

4.  To  the  fourth  Exception,  That  he  fwore 
lie  faw  them  fign  it,  and  the  Perjury  afligned  is, 
that  he  did  not  carry  it  to  be  figned  •,  they  an- 
fwered,  That  it  was  alledged,  that  he  falfly  and 
corruptly  fwore  that  he  was  prefent ;  and  that 
he  carried  the  Refolution  to  be  figned,  and 
faw  them  fign  the  Refolution.  Now,  1.  It  is 
(aid  he  was  not  there,  a.  He  carried  no  fuch 
Refolution  to  be  figned  ;  and  that  there  was 
no  Occafion  to  fay  he  did  not  fee  it  figned  ;  for, 
if  he  was  not  there,  nor  did  carry  it,  he 
could  not  fee  them  fign  it.  Befides  that,  if  any 
one  Part  of  the  Oath  he  fwore  proved  falfe, 
that  was  fufficient  to  maintain  the  Verdict ;  but 
here  it  was  notorioufly   plain,  that  it  was  falfe 

throughout.- And   my    Lord  Chief  Juflice 

laid.  That  all  the  Judges  of  England  had  been 
confulted,  That  if  the  Law  would  admit  of  it, 
he  might  receive  fuch  a  Judgment  for  this  Offence, 
as  might  be  adequate  to  the  Crime,  and  deter 
others  from  committing  the  like  again. 

That  by  the  ancient  Laws  of  England,  Per- 
jury was  punifhed  with  Death  :  That,  after- 
wards, it  was  punifhed  by  cutting  out  the 
Tongue.  And  now,  by  the  unanimous  Opi- 
nions of  all  the  twelve  Judges,  it  was  refolved, 
that  by  the  Law,  Crimes  of  this  Nature  were 
left  to  be  punifhed  according  to  the  Difcretion 
of  this  Court,  provided  fuch  Judgment  extend 
hot  to  Life  or  Member. 

Then,  the  Judges  having"  confulted  together, 
Mr.  Juflice  Wythens  pronounced  the  Sentence,^. 

That  the  Defendant  fhould  pay  1000  Marks 
upon  each  Indictment :  That  he  fhould  be 
dripped  of  his  Canonical  Habits  :  That  he  fhould 
(land  in  the  Pillory  before  Weftminfter-Hall  Gate, 
on  the  Monday  following,  for  an  Hour,  with  a 
Paper  over  his  Head,  declaring  his  Crime  ;  but 
that,  firfl,  he  fhould  walk  with  it  round  all  the 
Courts  in  the  Hall. 


and  on  the  24th  of  April,  every  Year,  at  Tyburn. 

Bifhop  Burnet  feems  to  be  one  of  thofe  who  Remarks 
believed  the  Popifh  Plot,  in  Part,  and  yet   did  °" the  **"> 
not  give  much  Credit  to  Oates's  Teflimony  •,  but  q^  ,fr 
rather  thinks  he  was  perjured  in  fome  Particu-/or  pi- 
lars, as  appears  from  his  firfl  Volume  of  Pcflhu-  >> 
mous   Hiflory.     In    the    Character  he    gives 
Oates,  he  fays, 

He  was  an  ignorant  Man  •,  proud,  ill-natured, 
and  haughty  •,  and  Complaints  had  been  exhi- 
bited againfl  him,  for  very  indecent  Expref- 
fions  concerning  the  Myfteries  of  Chriflianity. 
He  had  been  alfo  prefented  for  Perjury  (before 
the  Popifh  Plot  was  heard  of),  and,  being  Chap- 
lain to  a  Man  of  War,  was  difmiffed  upon 
Complaint  of  fome  very  ^Unnatural  Practices, 
not  to  be  named.  That  being  admitted  Chap- 
lain to  the  Duke  of- Norfolk,  and  difcoveririg  an  *;  * 
Inclination  to  Popery,  Hutchinfon,  a  Jefuit  of«0-S£»w 
that  Family,  had  the  Honour  of  his  Conver- 
fion.  That  HiUchinfon  told  him,  (the  Bifhop) 
that  Oates  was  in  ill  Terms  with  the  Jefuits  : 
They  allowed  him  but  nine  Pence  a  j  Day,  of 
which  he  complained,  and  Hutchinfon  often  re- 
lieved him  :  That  the  Jefuits  wanting  to  get  rid 
of  Oates,  fent  him  beyond  Sea,  &c. 

In  another  Part  of  that  Hiflory,  the  Bifhop 
relates,  That  Oates  came  to  him,  and  faid,  He 
was  one  of  them  that  was  marked  out  to  be 
killed  ;  and  the  fame  Compliment  he  had  paid 
to  Stillingfleet  before  •,  but  he  thought  he  made 
that  Honour  too  cheap,  when  he  told  them 
Tongue  was  to  be  ferved  in  the  fame  Manner  : 
That  the  fame  Time  Oates  broke  out  into  a 
mighty  Fury  againfl  the  Jefuits,  and  faid,  He 
would  have  their  Blood :  And  he  (Dr.  Burnet), 
to  divert  him,  demanding  What  it  was  that  pre- 
vailed on  him  to  change  his  Religion,  and  turn 
Papifl  ?  Oates  flood  up,  and  laying  his  Hands 
on  his  Bread,  faid,  God  and  his  holy  Angels 
knew  he  never  changed,  but  went  amongft  them 
on  Purpofe  to  betray  them  :  Which  (the  Bifhop 
fays)  gave  him  fuch  a  Character  of  Oates,  That 
•  he  never  after  gave  any  Regard  to  what  he  faid, 
or  fwore. 

The  Authors  of  Rapin,  on  the  other  Hand, 
though  they  profefs  the  greated  Veneration  for 
Bifhop  Burnet  ;  and  fometimes  infinuate,  that 
the  Facts  related  by  that  illudrious  Hidorian 
fas  they  call  him)  ought  to  be  received  with- 
out Hefitation,  by  all  Mankind  •,  take  the  Li- 
berty here  to  contradict  him,  and  pay  no  Re- 
gard to  the  Opinion  he  had  conceived  of  Oates. 
They  do  not  only  fay,  that  the  Sentence,  and 
the  Execution  of  it,  was  barbarous  ;  but  affirm 
it  to  be  miraculous,  that  Oates.  elqapid  with  his 
Life,  after  fo  fevere  a  Whipping  ;  from  whence, 
I  prefume,  they,  would  have  us  infer,  that  Hea- 
ven 
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16S5.    yen  -wrought  a  Miracle,  to  affert  the  Innocence  of 
\  ^ll\ tne  Man,  and  the  Juftice  of  his  Caufe. 

But  furely  the  Compilers  of  Rapin,  if  they 
had  not  been  partial  to  Oates,  would  have  giv- 
en us  Bilhop  Burnet's  Opinion  of  him,  on 
whofe  Authority  they  rely  abfolutely  in  other 
Cafes  •,  nor  would  they  have  reprefented  fome 
Parts  of  the  Evidence  againft  Otf/<«,  as  they  do  v 
particularly  where  they  infinuate,  that  the  Wit- 
nefTes from  St.  Omers  were  the  very  fame,  that  had 
appeared  and  given  the  fame  Evidence  at  the  Je- 
fuits  Trials :  "Whereas  ieveral  of  thofe  WitnefTes 
were  not  the  fame  •,  and  there  were  a  great  ma- 
ny more,  and  other  WitnefTes  from  St.  Omers 
at  this  Trial,  than  were  at  the  Trials  of  the  Je- 
fiiits ;  and  their  Teftimony  differed  in  feveral 
Circumftances :  And  this  the  Authors  of  Rapin 
could  not  but  know,  as  they  appear  to  have  pe- 
rufed  all  thofe  Trials.  To  fuch  Lengths  will 
Party  carry  fome  People,  to  affert  downright 
Falfities,  and  hazard  their  Reputation  to  fuch  a 


Degree,  as  to  render  all  the  other  Facts  they  re-     i<J8j. 
late  fufpefted  !  *  >c  II. 

But  that  which  muft  fatisfy  all  the  World,  S-^V>^, 
that  both  Houfes  of  Parliament,  even  after  the 
Revolution,  were  convinced  that  Oates  was 
guilty  of  the  Perjuries  wherewith  he  was  charged, 
is,  That  when  he  applied  to  them  to  get  the  Judg- 
ment againft  him  reverfed,  they  refufed  it,  and 
he  remained  perjured  upon  Record  to  his  dying 
Day  •,  though  the  Miniftry  thought  fit  to  allow 
him  three  hundred  Pounds  per  Annum  for  his 
Life,  becaufe  fome  People  imagined  he  was  in- 
ftrumental  in  the  Revolution. 

And  notwithftanding  the  Authors  of  Rapin 
think  the  Punifhment  was  too  fevere,  Bifhop  Bur- 
net, whofe  Authority  they  rely  upon  in  other 
Cafes,  fays,  he  thought  it  too  little,  if  he  was 
guilty  ;  intimating,  that  nothing  lefs  than  his 
Life  could  atone  for  the  many  Murders  he  had 
committed  by  his  Perjuries. 


V^vV 


1  Tac5n  ^he  ^r*a*  °^  Alice. Lisle,  Widow,  for  High-Trea- 1  >«*{, 
y^pj    Jon,  before  the  Lord    Chief  Juftice  Jeffries,  the  Lord1 
iriai         Chief  Baron,  and   other   Commiffioners  of  Oyer   and 
oUtn*SbljLb%    Terminer,  held  at  the  City  of  Winchejier,  for  the  Coun- 
ty of  Southampton,  on    the  27th    of   Aumji,   1685. 
1  Jac.  II. 


*the  In- 
diftmtnt. 


Pollexfen 
epens  the 

Evidence- 


TH  E  Indictment  charges,  That  Alice 
Life,  of  the  Parifh  of  Ellingham  in  the 
County  of  Southampton,  Widow,  did,  on'  the 
twenty-eighth  Day  of  July,  in  the  firft  Year  of 
the  King,  intend  to  depofe  and  put  his  Majefty 
to  Death  ;  and  the  Overt  Aft,  laid  as  an  Evi- 
dence of  this,  was,  that  fhe,  the  faid  Alice  Life, 
well  knowing  one  John  Hicks  of  Keinfham  in 
the  County  of  Somerfety  Clerk,  to  be  a  falfe 
Traitor,  and  to  have  traitoroufly  confpired  the 
Death  of  the  King,  and  raifed  War  and  Rebel- 
lion againft  him,  did,  at  her  Dwelling- Houfe 
in  Ellingham  aforefaid,  entertain,  conceal,  and 
comfort,  the  faid  John  Hicks,  and  gave  him 
Meat  and  Drink,  againft  the  Duty  of  her  Alle- 
giance, &c. 

Mr.  Pollexfen,  of  Counfel  for  the  King,  in 
opening  the  Evidence,  obferved,  That  the  Pri- 
fbner  Alice  Life,  was  the  Widow  of  one  Life 
fufficiently  known,  (being  one  of  the  Regicides 
that  fat  in  Judgment  againft  King  Charles  I. 
and  afterwards  condemned  the  Lord  Capel,  &c.) 
That  the  Perfon  fhe  was  charged  with  entertain- 
ing, was  a  Conventicle- Preacher,  and  one  of 
the  moft  active  in  Momnouth'%  late  Rebellion, 
being  perfonally  in  the  Battel,  and  perfuading 
and  inciting  others  to  join  with  the  Rebels. 

The  WitnefTes  being  called,  Mr.  Pope,  Mr. 
Fitzherbert,  and  Mr.  Taylor,  were  fworn  ;  who 
depofed,  That  being  taken  Prifoners  by  the 
Rebels,  Mr.  Hicks  came  to  them,  and  would 
have  perfuaded  them  to  have  been  of  that  Party; 
telling  them  that  Monmouth  Was  a  good  King, 
and  a  Proteftant,  and  a  great  deal  to  that  Pur- 
pofe ;  reflecting   on  the  Government  and  the 


Perfon  of  the  King ;  and  faying,  He  wonder- 
ed what  they  (the  Prifoners)  could  fay  for  them- 
felves,  who  being  Prbteftants,  ferved  a  Popifh 
Prince,  and  would  not  obey  a  Proteftant  King; 
or  to  that  Effect. 

Then  James  Dunne,  a  Baker,  was  fworn,  who 
depofed,  That  a  fhort  black  Man  came  to  his 
Houfe  at  fVarminfter  in  WiltJhire,  and  defired 
him  to  go  on  aMefiage  to  Mrs.  Life's  at  Elling- 
ham in  Hampfhire,  being  about  thirty  Miles 
from  Warminfer-,  and  the  Subftance  of  his 
Meffage  was,  to  enquire  of  Mrs.  Life ,  whether 
fhe  would  entertain  one  Hicks :  That  he  went  to 
Ellingham  accordingly  on  the  Saturday,  and 
met  with  one  Carpenter  the  Lady's  Bailiff;  and 
asking  him,  if  his  Lady  would  entertain  Hicks  ? 
Carpenter  faid,  He  would  have  nothing  to  do 
with  it  ;  and  thereupon  he  (the  Witnefs)  went 
to-^vlrs.  Life,  and  asked  her  the  Queftion ; 
and  fhe  anfwered,  He  fhould  tell  the  Man,  that 
they  fhould  come  the  Tuefday  following,  in  the 
Evening,  and  fhe  would  entertain  him  :  That 
he  thereupon  came  back  to  his  Houfe,  and  re- 
turned this  Anfwer  to  the  Man  that  employed 
ihim.to  go  to  Mrs.  Life's. 

Dunne  being  asked,  If  there  were  one  or 
two  Men  that  came  to  his  Houfe,  to  enquire 
what  the  Lady  faid?  he  anfwered,  There  were 
three  in  all :  There  wasrhe  little  black  Man,  that 
brought  the  MefTage  firft,  and  two  more  ;  one 
was  a  fat  black  Man  (Hicks)  and  the  other  was 
a  thin  black  Man  (Nelihorp :)  That  they  ftaid 
at  his.  Houfe  about  three  or  four  Hours ;  viz. 
from  feven  to  eleven,  on  the  Saturday  Morning, 
and  then  they  all  fet  out  together  on  Horfe- 
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16S5.    back  to  go    to  Mrs.  Lip's  :  That  they   went 

Jac.  II.  through  Deverel,  Cbilmark,    and   Sutton,    and 

-^"v^  came  to  Salifbury-Plain  ;  and  not   knowing  the 

Way  further,  he  hired  one  Barter  to  be  their 

Guide. 

It  being  demanded,  How  he  came  not  to 
know  the  Way,  when  he  went  to  the  Lady's 
Houfe  but  the  Saturday  before  ? 

He  anfwered,  The  fame  Barter  was  his 
Guide  the  Saturday  before,  and  had  appointed 
to  meet  him  again  at  the  Plain  the  Tuefday  fol- 
lowing, and  conduct  him  and  his  Friends  to 
the  Lady  Lip's  Houfe,  (Moyle's-Court)  at 
Ellingham :  That  they  did  not  go  the  fame  Way 
to  the  Lady's  the  laft  Time,  as  they  did  the 
firft,  the  Gentlemen  being  unwilling  to  go  that 
Way,  and  fo  trfey  went  a  good  Way  about. 

Being  asked  what  Reward  they  gave  Bar- 
ter for  his  Pains  ?  Dunne  anfwered,  He  gave 
Barter  half  a  Crown  the  firft  Time,  and  the 
fat  black  Man  gave  him  a  Crown  the  laft  Time ; 
and  they  parted  with  Barter,  before  they  came 
to  Mrs.  Lip's  Houfe,  having  got  another 
Guide. 

It  being  demanded,  If  he  did  not  ask  the 
Gentlemen  the  Reafon  they  defired  to  be 
concealed,  and  to  go  to  the  Lady's  privately  ? 
He  faid,  Yes  ;  and  that  the  fat  Man  anfwer- 
ed him,  they  were  in  Debt :  That  he  came  to 
the  Lady  Lip's  Houfe  with  the  Gentlemen, 
and  put  his  Horfe  in  the  Stable  ■,  but  the  Gen- 
tlemen alighted  at  the  Gate,  and  what  became 
of  their  Horfes  he  could  not  tell,  it  being  dark  : 
That  he  law  nobody  at  the  Houfe  till  next 
Morning,  but  Carpenter  the  Lady's  Bailiff, 
who  came  with  a  Candle  and  Lanthorn,  and 
gave  his  Horfe  Hay  ;  and  a  young  Girl  that 
fhewed  him  (Dunne)  the  Way  to  his  Chamber  : 
That  he  neither  eat  nor  drank  in  the  Houfe, 
only  fome  Cake  he  carried  in  his  Pocket. 

This  he  averred  in  the  moft  folemn  Manner, 
upon  his  Oath  feveral  Times  •,  but  being  ftrict- 
ly  examined  by  the  Chief  Juftice,  after  the  other 
Witneffes  had  given  fome  Light  into  the  Mat- 
ter, he  acknowledged,  That  it  was  Hicks  that 
employed  him  to  go  to  the  Prifoner's,  the  Lady 
Lip's  Houfe,  to  know  whether  fhe  would  en- 
tertain him  :  That  the  Lady  asked  him,  Whe- 
ther Hicks  had  been  in  the  Army,  or  not  ?  And 
he  told  her,  He  did  not  know  that  he  was ; 
and  fhe  replied,  They  might  come:  That 
when  they  came  to  the  Lady  Lip's  on  Tuefday 
Night,  fome-body  took  the  Gentlemen's  Hor- 
fes at  the  Gate,  and  they  went  in  •,  and  when 
he  (Dunne)  had  put  up  his  Horfe,  he  went  up 
with  Carpenter  to  the  Lady's  Chamber,  where 
were  both  Hicks  and  Nelthorp :  That  he  heard 
the  Lady  bid  them  Welcome  to  her  Houfe  ; 
and  either  Carpenter  or  the  Maid  brought  up  the 
Supper;  and  he  (Dunne)  eat  and  drank  with 
them.  It  being  demanded,  What  Difcourfe 
they  had  at  the  Table?  He  faid,  at  firft,  he  could 
not  remember;  but,  at  length,  he  laid  there 
was  fome  Difcourfe  about  Nelthorp,  who  went 
by  the  Name  of  Crofts,  but  he  thought  he  was 
called  Nelthorp  in  the  Chamber  •  adding,  That 
the  Lady  asked  Hicks,  Who  that  Gentletnan  was  ? 
and  he  faid  it  was  Nelthorp,  as  he  remembered. 

The  Chief  Juftice  demanded,  If  there  was 
no  Difcourfe  about  the  Battel,  and  of  their  being 
in  the  Army  ? 
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D«/z/:<?  anfwered.  There  was  fome  fuch  Difcourfe.     1685. 

The  Chief  Juftice  asking  again,    What  the  l  Jac  n 
Difcourfe  was  ?  Dunne  replied,  They  did  talk  of  {^^r^-i 
Fighting  ;  but  he  could  not  exactly  tell  what  the 
Difcourfe  was. 

Barter  being  fworn,  depofed,  That  he  fhew- 
ed Dunne  the  Way  to  the  Lady  Lip's  Houfe, 
at  Moyle's-Court,  on  the  Saturday :  That  he  met 
him  the  Tuefday  after  with  two  Gentlemen,  and 
conducted  them  towards  Moyle's-Court ;  but  dc- 
firing  to  go  a  more  private  Way  than  he  knew, 
they  got  another  Guide,  and  difmiffed  him  5 
whereupon  he  went  to  Colonel  Penruddock's, 
and  informed  him  that  the  Men  were  gone  to 
the  Lady  Lip's  Houfe :  For  he  had  acquainted 
the  Colonel  the  Day  before,  that  Dunne  had  de- 
fired  him  to  conduct  two  Men  thither  on  the 
Tuefday,  whom  he  fufpected  to  be  Rebels  ;  and 
the  Colonel  had  agreed  to  take  them  on  the 
Plain  ;  but  they  going  another  Way,  he  ap- 
prehended them  the  next  Morning  at  the  Lady's 
Houfe. 

That  when  this  Witnefs  (Barter)  came  to 
Moyle's-Court  with  Dunne  on  the  Saturday, 
Dunne  produced  a  Letter,  but  Carpenter  the 
Bailiff  would  not  meddle  with  it ;  and  he  fup- 
pofed  Dunne  gave  it  to  the  Lady  himfelf;  That 
the  Lady  came  out  into  the  Kitchen,  and  ask- 
ed them  feveral  Queftions;  and  talking  with 
Dunne  apart,  fhe  laughed  ;  and  he  (Barter) 
asking  Dunne  as  they  went  Home,  what  fhe 
laughed  at  ?  Dunne  anfwered,  She  afked  him, 
If  he  (Barter)  knew  any  thing  of  the  Concern  j 
and  he  anfwering,  No,    lhe  laughed. 

Being  asked,  What  Difcourfe  he  had  with 
Dunne,  the  firft  Day  he  went  to  Mrs.  Lip's, 
Barter  anfwered,  He  told  him  the  Men  had 
half  a  fcore  thoufand  Pounds  a  Year  a-piece  : 
That  he  (Dunne)  fhould  make  a  very  fine 
Booty  of  it ;  he  fhould  never  want  Money  again  ; 
and  that  he  had  concealed  the  Men  in  his 
Houfe  ten  Days :  But  Dunne  denied  he  ever 
concealed  them,  or  faid  any  Thing  about  the 
Value  of  their  Eftates,  or  that  ever  he  produced 
a  Letter  at  the  Lady  Lip's,  but  delivered  his 
Meffage  by  Word  of  Mouth:  And  faid,  the 
Queftion  the  Lady  asked  him  was,  Whether 
Barter  knew  Hicks  was  a  Presbyterian  Preacher? 

Colonel  Penruddock  being  fworn,  depof- 
ed as  follows :  Barter  came  to  my  Houfe  on 
the  Monday  Morning,  and  told  me  he  had  been 
with  one  Dunne,  upon  a  Journey  to  Mrs.  Lip's 
Houfe,  to  get  Entertainment  for  fome  People  ; 
and  that  they  had  appointed  to  meet  him  the 
Tuefday  following,  between  Eleven  and  Twelve 
upon  Salisbury-Plain ;  and  there,  if  I  pleafed,  I 
might  take  them.  I  ordered  him  to  go  accord- 
ing to  the  appointed  Time,  and  withall  I  fent  a 
Servant  of  my  own,  to  watch  when  they  came. 
by ;  but  it  happened,  I  fuppofe  by  their  taking 
another  Way,  that  he  miffed  of  them  ;  but 
Barter  left  Word  that,  in  cafe  he  did  not  find 
them  there,  we  muft  conclude  he  was  gone 
with. them  to  my  Lady  Lip's  Houfe:  And  he 
told  me  withall,  fays  he,  I  believe  they  are  Re- 
bels, becanfe  he  that  defired  me  to  be  their 
Guide,  Jaid  the  fame  to  me :  So  early  the  next 
Morning  I  took  fome  Soldiers  with  me,  and 
befet  my  Lady  Lip's  Houfe  :  It  was  a  pretty 
while  before  I  could  get  any  body  in  the  Houfe 
to  hear  :  At  length  that  Man  that  they  fay  was 
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l6S5-     the  Bailiff,  Carpenter,  came  out ;  and  I  faid  to 
JJ^J*'  him,    Friend,  you  had  beft  be  free  and  inge- 
nuous,  and  difcover  who  are  in .  your  Lady's 
Houfe;  for  I  am  fure  there  were  fome  Strangers 
came  thither  laft  Night :  Let  me  know  who  they 
are,  and  fhew  me  what  Part  of  the  Houfe  they 
are  in  ?  He  did  confefs  to  me  there  were  Stran- 
gers in  the  Houfe,  and  pointed  to  fuch  a  Part 
of  the  Houfe :  But  pray,  fays  he,  do  not  tell 
my  Miftrefs  of  it;     Accordingly  we  went  in, 
and  immediately  we  took  Mr.  Hicks  and  this 
fame  Dunne  in  the  Malt-houfe. 
L.  C.  J.  Was  Dunne  taken  in  the  Malt-houfe  ? 
Coh  Penruddock.  Yes  ;  he  had  covered  him- 
felf  with  fome  fort  of  Stuff  there. 

L.  C.  J.  Well,  what  did  you  do  then  ? 
Col.  Penruddock.  My  Lady  coming  to  us,  I 
told  her,  Madam,  you  have  done  very  ill  in 
harbouring  Rebels,  and  giving  Entertainment 
to  the  King's  Enemies.  ■  Saith  fhe,  I  know  no- 
thing of  them  ;  I  am  a  Stranger  to  it.  Pray, 
faid  I,  Madam,  be  fo  free  and  ingenuous  with 
me,  and  io  kind  to  yourfelf,  as,  if  there  be 
any  other  Perfon  that  is  concealed  in  any  Part 
of  your  Houfe  (for  I  am  fure  there  is  fome  body 
elfe)  to  deliver  him  up,  and  you  mall  come  to 
no  further  Trouble  :  She  denied  it,  and  faid,  I 
know  nothing  of  them  j  but  he  went  on  and 
fearched;  and  at  laft  difcovered  the  other  Man 
Neltborp,  hid  in  a  Hole  by  the  Chimney. 

Dotvding  being  fworn,  depofed,  That  he  was 
with  Colonel  Penruddock  when  he  befet  the  Lady 
Life's  Houfe  :  That  they  called  almoft  half  an 
Hour  before  they  got  in :  That  having  found 
two  Men,  they  came  to  the  Lady ;  and  fhe 
faid,  She  knew  nothing  of  any  Body's  being  in 
the  Houfe  •,  and  that  Dunne  the  Witnefe  had 
covered  himfelf  up  in  a  Hole  in  the  Malt- 
Houfe :  He  depofed  further,  That  he  faw 
Hicks  at  Salisbury  the  Day  before  this*  Trial ; 
and  that  he  acknowledged  his  being  in  the  Duke 
of  Monmouth's  Army. 

Mrs.  Carpenter,  the  Bailiff's  Wife,  being 
Jworn,  depofed,  That  the  Night  Mr.  Hicks 
and  Mr.  Neltborp  came  to  her  Lady's,  fhe 
rrirefTed  the  Supper,  and  carried  it  up  to  their 
Chamber,  and  her  Husband  took  the  Difhes  of 
her  at  the  Door  ;  and  that  my  Lady  was  there. 
It  being  asked  if  her  Lady  ufed  to  fup  below 
Stairs  or  above  ?  She  anfwered,  Her  Lady 
ufed  to  fup  below. 

The  Chief  Juftice  demanding  of  Carpenter 
the  Husband,  If  Dunne  offered  him  a  Letter 
for  his  Lady  ?  He  anfwered,  No ;  Dunne 
asked  him,  if  his  Lady  would  give  Entertain- 
ment to  one  Hicks  and  another  Perfon  ;  and  he 
asked,  who  the  other  Perfon  was  ?  But  Dunne 
•  faid,  He  did  not  know  him. 

The  Chief  Juftice  asking  Carpenter,  Where 
he  faw  the  two  Gentlemen  ?  He  faid,  He  faw 
them  firft  in  the  Room,  where  they  fupped  and 
lay  ;  and  that  his  Lady  was  there  at  Supper : 
But  that  he  never  heard  Nelthorp's  Name  men- 
tioned, till  after  he  was  taken  next  Morning. 
jffJ  Mrs.  Lip  entring  upon  her  Defence,    faid, 

Lifies      She  did  not  know  of  any  body's  coming  to  her 
Defence.    Houfe  but  Hicks  •,  and  had  never  heard  that   he 
was  in  the  Army :  She  was  informed  he  abfcond- 
ed,  and  Warrants  were  out  againft   him,   for 
preaching  at  private  Meetings  •,    and  for  that 


Reafon  fhe  fent  to  him  to  come  at  Night :  As 
to  Neltborp,  fhe  did  not  know  who  he  was,  till 
after  he  came  into  her  Houfe  :  That  fhe  abhorr- 
ed both  the  Principles  and  Practices  of  the  late 
Rebellion  •,  fhe  fhould  have  been  the  molt  in- 
gratefiil  Perfon  living*  had  fhe  acted  any  thing 
againft  the  prefent  King,  confidering  how  much 
fhe  was  obliged  to  him  for  her  Eftate :  Had 
fhe  been  tried  in  London,  fhe  could  have  had  my 
Lady  Abergavenny,  and  feveral  other  Perfons 
of  Quality,  to  have  proved  how  much  fhe  de- 
tefted  the  late  Rebellion,  and  fpoke  againft  it  ; 
for  fhe  was  all  that  Ti<he  at  London,  and  ftaid 
there  till  after  the  Duke  of  Monmouth  was  be- 
headed. 

That  fhewasadvifedy  andfo  fhe  thought  it 
would  have  been,  That /he  Jhouid  not  have  been 
tried  as  a  Traitor  for  harbouring  Hicks,  ////  he 
was  convicled  of  being  a  Traitor :  That  fhe  did  not 
know  it  was  Neltborp  that  came  to  her  Houfe  j 
had  fhe  heard  his  Name,  fhe  fhould  have  re- 
membred  he  was  in  a  Proclamation.  As  to 
what  had  been  teftified,  that  fhe  denied  Neltborp 
to  be  in  her  Houfe  ;  fhe  was  then  in  a  great 
Confternation  and  Fear  of  the  Soldiers,  who 
were  very  rude,  and  could  not  be  reftrained 
by  their  Officers  from  robbing  and  plundering 
her  Houfe.  She  begged  the  Court  would  not 
entertain  an  ill  Opinion  of  her,  beeaufe  of  thofe 
falfe  Reports  relating  to  the  late  King,  as  if  fhe 
was  confenting  to  the  Death  of  King  Charles  I. 
for  fhe  was  not  out  of  her  Chamber  that  Day 
the  King  was  beheaded,  and  believed  fhe  fhed 
more  Tears  for  him  than  any  Woman  then 
living,  as  the  Lady  Marlborough,  the  Lord 
Chancellor  Hyde,  and  twenay  more,  could  tef- 
tify,  if  they  were  living.  ( 

That  fhe  was  come  down  into  the  Countity 
but  a  Week  when  Dunne  came  to  her  from  Mr. 
Hicks,  to  know  if  he  might  be  received  at  her 
Houfe  •,  and  fhe  told  him  he  might  come  on 
Tuefday  in  the  Evening,  and  he  fhould  be  wel- 
come :  That  fhe  had  no  Intention  to  harbour 
him,  but  as  a  Nonconformift  Minifter  ;  which 
fhe  knew  was  not  Treafon.  It  could  not  be  i- 
magined  fhe  fhould  hazard  her  own  Life,  and 
the  Ruin  of  her  Children,,  to  harbour  Neltborp^ 
a  Man  fhe  never  knew,  but  had  heard  he  was  in 
a  Proclamation. 

Then  fhe  called  George  Creed,  as-  a  Witnefs 
for  her ;  who  teftified,  That  he  heard  Neltborp 
fay,  that  the  Lady  Life  (the  Prifoner)  did  not 
know  of  his  coming,  or  know  his  Name  j  nor 
did  he  tell  his  Name,  till  he  was  taken  by 
Penruddock. 

The  Chief  Juftice  anfwered,  She  was  not  in-  - 
dieted  for  harbouring  Neltborp,  but  Hicks. 

Mrs.  Life  went  on,  and  faid,  She  never  fb 
much  as  wifhed  the  Rebels  Succefs  :  She  knew 
the  King  was  her  Sovereign,  and  fhe  would 
have  ventured  her  Life  to  ferve  him  :  She  knew 
it  was  his  Due,  and  fhe  owed  him  all  fhe  had  in 
the  World ;  and  though  fhe  could  not  fight 
for  him  herfelf,  her  Son  did  ;  he  was  actually 
in  Arms  on  the  King's  Side  in  this  Bufinefs  ; 
fhe  inftructed  him  early  in  the  Principles  of 
Loyalty,  and  fent  him  thither  ;  it  was  fta  that 
bred  him  up  to  fight  for  the  King:  And,  fhe 
obferved,  That  Keynfham,  where  Hicks  was  faid  to 
be  in  Arms,  was  not  in  this  County. 

The 


168$. 

1  Jac  II 


the    STATE    TRIALS, 


5V 


16S4 
iTJac.II. 

3%e  Chief 
Juftice  di- 
re&s  the 


lit  Jury 
iutjome 
Vafei  of 
Uw. 


The  Chief  Juftice  anfwered,  The  Treafon 
fhe  committed  was  in  this  County  •,  and  then 
proceeded  to  fum  up  the  Evidence,  and  direct 
the  Juryi  He  faid,  this  was  a  Cafe  of  very 
great  Example,  and  very  great  Weight ;  where- 
in the  Intereft  of  the  Publick,  and  the  Life  of 
a  Perfon  of  Quality  and  Fortune,  was  put 
into  their  Hands  :  That  they  were  not  to  be 
moved  by  Compaflion  for  the  Prifoner,  or  the 
Allegations  and  Proteftations  of  her  Innocence, 
on  the  one  Hand,  or  to  be  influenced  by  any 
Thing  that  came  from  the  Court  or  the  learn- 
ed Counfel,  on  the  other  ;  but  were  to  be  guid- 
ed entirely  by  the  Evidence,  which  he  mould 
repeat  with  all  Faithfulnefs  and  Integrity,  as 
he  fhould  anfwer  it  before  the  great  Judge  of 
Heaven  and  Earth. 

The  Chief  Juftice  proceeded  to  (hew  the  Mi- 
feries  that  attended  the  Grand  Rebellion  ;  which, 
he  obferved,  would  have  been  all  repeated,  if  the 
Rebels  under  Monmouth  had  met  with  Succefs : 
And,  having  gone  through  the  Evidence,  made 
fome  fevere  Reflections  on  the  Prifoner  and  her 
Family.  He  faid,  fhe  pretended  much  to  Re- 
ligion and  Loyalty,  and  declared  how  much 
fhe  wept  at  the  Death  of  King  Charles  the  Mar- 
tyr, owning  the  great  Obligations  fhe  had  to 
the  late  King,  and  the  prefent ;  and  that  fhe  had 
not  had  a  Being,  or  any  Thing  to  maintain  it 
for  twenty  Years  paft,  but  from  their  Bounty  ; 
and  yet,  no  fooner  was  one  in  the  Grave,  but 
fhe  forgot  all  Gratitude,  and  entertained  thofe 
that  were  Rebels  againft  his  Brother  and  Suc- 
ceflbr.  He  would  not  fay  what  hand  her  Hus- 
band had  in  the  Death  of  that  blefTed  Martyr; 
fhe  had  enough  to  anfwer  for  her  own  Guilt : 
And,  he  confefied,  it  ought  not  to  be  any  In- 
gredient in  this  Cafe,  what  fhe  was  in  former 
Times :  Whether  fhe  rejoiced  at  the  Death  of 
King  Charles  I.  or  not  j  that  ought  not  to  influ- 
ence them  in  this  Cafe. 

But  he  thought  it  a  great  Aggravation  of  her 
Fault,  that  when  Colonel  Penruddock  came  to 
fearch  the  Houfe,  fhe  denied  the  Traitors:  And 
obferved,  that  the  Father  of  this  very  Penrud- 
dock alfo  was  a  Martyr,  and  died  for  his  Fide- 
lity to  the  Crown  :  And  who  was  his  Judge 
they  all  knew,  {Lijle  the  Regicide,  the  Prifon- 
er* s  HuJband).  God  Almighty  was  a  juft  God  ; 
and  it  might  be  worth  her  Consideration,  how 
God  had  been  pleafed  to  make  ufe  of  the  Colo- 
nel as  the  Inftrument  in  this  Bufinefs. 

Our  Forefathers,  (fays  the  Chief  Juftice,), 
have  been  deluded  ;  but  the  Deception,  I  hope, 
is  now  at  an  End.  Gentlemen,  upon  your 
Confciences  be  it :  The  Prefervation  of  the 
Government,  the  Life  of  the  King,  the  Safety 
and  Honour  of  our  Religion,  and  the  Dis- 
charge of  our  Confciences,  as  loyal  Men,  good 
Chriftians,  and  faithful  Subjects,  are  at  Stake : 
Neither  Age  or  Sex  are  to  move  you,  who 
have  nothing  elfe  to  confider,  but  the  Evidence 
of  the  Fact  you  are  to  try  :  I  charge  you,  there- 
fore, as  you  will  anfwer  it  at  the  Bar  of  the  Laft 
Judgment,  to  deliver  your  Judgment  according 
to  Confcience  and  Truth. 

The  Jury  being  about  to  withdraw,  one  of 
them  defired  his  Lordfhip  to  inform  them, 
Whether,  in  Point  of  Law,  it  was  the  fame 
Thing,  and  equally  Treafon,  to  relieve  and 
harbour  a  Traitor,  before  he  was.  convicted,  as 
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as  it  was  to  relieve  and  harbour  him  after  Con- 
viction ? 

The  Chief  Juftice  anfwered,  It  was  the  fame 
Thing  :  For,  if  Hitks  had  been  wounded  in 
the  Rebels  Army,  and  had  come  t©  the  Prifo- 
ner's  Houfe,  been  entertained,  and  died  there 
of  his  Wounds,  and  fo  could  never  have  been 
couviftedj  fhe  was  neverthelefs  a  Traitor. 

The  Jury  having  been  out  a  considerable 
Time,  returned  into  Court  ;  and  faid,  they 
had  fome  Doubt  upon  them,  Whether  there  was 
fufKcient  Proof,  that  the  Prifoner  knew  Hicks 
had  been  in  the  Army  ?  The  Chief  Juftice  an- 
fwered, they  were  Judges  of  the  Proof*  but 
he  thought  there  was  no  Difficulty  in  it  :  Did 
not  fhe,  (fays  he),  enquire  of  Dunne$  whether 
Hicks  had  been  in  the  Army  ?  and  when  he. 
told  her*  he  did  not  know,  fhe  did  not  fay, 
fhe  would  refufe  him  if  he  had  been  there,  but 
ordered  him  to  come  by  Night  ?  By  which  it 
was  evident  fhe  fufpected  it  j  and  when  he  and 
Nelthorp  came,  difccurfed  with  them  about 
the  Battel  and  the  Army  ?  He  thought  this  a 
plain  Proof.  The  Foreman  anfwered,  They  did 
not  remember  it  was  proved  fhe  asked  any  fuch 
Queftions  when  they  were  there. 

The  Chief  Juftice  replied,  Sure*  you  do  not 
remember  any  Thing  that  is  pafTed.  Did  not 
Dunne  tell  you  there  was  fuch  Difcourfe,  and  fhe 
was  by,  and  Nelthorp's  Name  was  named  ?  But, 
if  there  was  no  fuch  Proof,  the  Circumftances, 
and  Management  of  the  Thing,  was  as  full  a 
Prbof  as  could  be. 

Here  Mrs.  Lijle  would  have  fpoke  ;  but  the 
Chief  Juftice  told  her,  fhe  rnuft  not  fpeak 
now. 

Then  the  Jury  laid  their  Heads  together  j 
and,  after  a  quarter  of  an  Hour's  Debate  a- 
mong  themfelves,  they  gave  a  Verdict.,  that 
fhe  was  Guilty. 

The   Chief  Juftice  commended  the  Verdict  ;  She  is  con- 
and  faid,  he  thought  the  Evidence  full  and  plain  -,  *'#«*• 
and  if  he  had  been  amongft  them*  fhould  have 
found  her  guilty,  if  fhe  had  been  his  own  Mo- 
ther ;  and  on  Friday,  the  28  th  of  Auguji,  pafTed 
Sentence  upon  her,  that  fhe  fhould  be  burnt  as  Sentenced 
a  Traitor  that  Afternoon  :  But,  upon  the  Inters  tol>e  burnt 
ceffion  of  fome  of  the  Prebendaries  of  the  Church 
of  Winchejler,  fhe  was  reprieved  till  Wednejday 
the  fecond  of  September. 

In  the  mean  Time  a  Letter  was  fent  by  the 
Lords  St.  John  and  Abergavenny,  r.6  the  Earl  of 
Clarendon,  to  defire  him  to  reprefent  to  his  Ma- 
jefty,  that  the  Prifoner  had  been  a  Favourer  of  the 
Royalifts  in  the  late  Times  of  Ufurpation': 
Which  Letter  the  Earl  of  Clarendon  read  to  his 
Majefty.  A  Petition  was  alfo  preferred  to  the' 
King,  that  the  Execution  might  be  changed 
from  Burning  to  Beheading  •,  and  might  be  re- 
fpited  four  Days.  To  which  his  Majefty  an- 
fwered, That  he  would  not  reprieve  her  one 
Day  ;  but  for  altering  the  Sentence,  he  would 
do  it,  if  there  were  any  Precedents  for  it.  Where- 
upon feveral  Precedents  were  offered  of  alter-  precede„u 
ing  the  Sentence  ;  as  that  of  the  Duke  of  So-  0f  altering 
merfet,  who  was  condemned  to  be  hanged  for  the  Sen* 
Felony  in  the  Reign  of  Edw.  VI.  and  that  of  *<""• 
the  Lord  Audley,  for  Felony,  7  Car.  I.  Queen 
Catharine  Howard,  condemned  for  Treafon,  in 
the  Reign  of  Hen.  VIII.  The  Countefs  of  Sa- 
liibury,  32  Hen.  VIlI.  and  Jane  Grey  in  the  firft 
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16S5.     Year  of  Queen  Mary.    Whereupon    the  King 
1  Jac-  II.  figned    a  Warrant  for  Beheading  Mrs.  LiJIe  ; 
v^v^  ordering  both  the  Head  and  Body  to  be  deli- 
vered to  her  Friends,    to   be  interred  decently 
and  privately.- 

This  Warrant  being  delivered  to  the  Shenrr 
of  Hampjhire,  fhewas,  on  Wednefday  the  fecond 
of  September  in  the  Afternoon,  carried  to  the 
Place  of  Execution,  being  a  Scaffold  erected  in 
theMarket-Placeof  Winchefter:  Where,  having 
delivered  a  Paper  to  the  Sheriff,  and  performed 
She h  he-  her  Devotions,  fhe  fubmitted  to  the  Block,  and 
leaded,      her  Head  was  fevered  from  her  Body. 


Gentlemen,  Friends,  and  Neighbours. 
Her  Paper  «  |T  may  be  expected  that  I  mould  fay  fome- 
nffwitb  «  j[  thing  at  my  Death,  my  Birth  and  Edu- 
the  Sheriff.  ti  cation  being  near  mis  Place.  My  Parents 
"  inftrueted  me  in  the  Fear  of  God  ;  and  I  now 
«  die  of  the  reformed  Religion  ;  always  being 
"  inftrueted  in  that  Belief,  that  if  Popery  mould 
«  return  into  this  Nation,  it  would  be  a  great 
««  Judgment.  I  die  in  Expectation  of  Pardon 
*f  of  my  Sins,  and  Acceptation  with  the  Fa- 
«'  ther,  by  the  imputed  Righteoufnefs  of  Jefus 
««  Cbrift  $  he  being  the  End  of  the  Law  for 
«'  Righteoufnefs  to  every  one  that  believeth. 
"  I  thank  God,  through  Chrifi  Jefus,  I  depart 
"  under  the  Blood  of  Sprinkling,  that  fpeaketh 
««  better  Things  than  that  of  Abel ;  God  having 
"  made  this  Chaftifement  an  Ordinance  to  my 
"  Soul.  I  did  as  little  expect  to  come  to  this 
"  Place,  on  this  Occafion,  as  any  Perfon  in  this 
«<  Nation;  therefore  let  all  learn  not  to  be  high- 
«'  minded,  but  fear.  The  Lord  is  a  Sovereign, 
«  and  will  take  what  Way  he  feeth  belt  to  glo- 
•'«  rify  himfelf  by  his  poor  Creatures  ;  therefore 
"  I  humbly  defire  to  fubmit  to  his  Will,  pray- 
•  «  ing  of  him,  that  in  Patience  I  may  poffefs 
"  my  Soul.  .  . 

"  The  Crime  was,  my  entertaining  a  Non- 
"  conformift  Minifter,  who  is  fince  fworn  to 
««  have  been  in  the  Duke  of  Monmouth's  Ar- 
«  my.  I  am  told,  if  I  had  not  denied  them, 
«  it  would  not  have  affected  me :  I  have  no 
"  Excufe  but  Surprize  and  Fear  ;  which  I  be- 
"  lieve  my  Jury  muft  make  ufe  of  to  excufe 
«'  their  Verdict  to  the  World.  I  have  been 
•«  told,  that  the  Court  ought  to  be  Counfel  for 
«  the  Prifoner  :  Inftead  of  Advice,  there  was 
«  Evidence  given  from  thence  ;  which,  (though 
«  it  was  but  Hearfayj,  might  poffibly  affect 
"  my  Jury.  My  Defence  was  fuch  as  might 
«'  be  expected  from  a  weak  Woman  ;  but,  fuch 
«'  as  it  was,  I  never  heard  it  repeated  again  to 
*e  the  Jury. 

"  But  I  forgive  all  Perfons  that  have  wrong- 
"  ed  me  •,  and  I  defire  that  God  will  do  fo  like- 
«  wife.  I  forgive  Colonel  Penruddock,  although 
«'  he  told  me,  he  could  have  taken  thofe  Men 
««  before  they  came  to  my  Houfe. 

"  As  to  what  may  be  objected,  that  I  gave  it 
««  under  my  Hand,  that  I  difcourfed  with  Nel- 
«  thorp  ;  that  could  be  no  Evidence  to  the 
«'  Court  or  Jury,  it  being  after  my  Conviction 
**  and  Sentence. 

«<  I  acknowledge  his  Majefty's  Favour  in 
"  revoking  my  Sentence  ;  and  I  pray  God  to 
«  prefer ve  him;  and  that  he  may  long  reign  in 
"  Peace,  and  the  true  Religion  may  flourifh  un- 
«  der  him. 


"  Two  Things  I  have  omitted  to  fay,  which 
is,  That  I  forgive  him  who  defired  to  be  taken 
from  the  Grand  Jury,  and  put  upon  the  Pet- 
ty Jury,  that  he  might  be  the  more  nearly 
concerned  in  my  Death  ;  and  return  humble 
Thanks  to  God,  and  the  Reverend  Clergy 
that  aflifted  me  in  my  Imprifonment. 
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Sept.  1685, 


Alicia  Lisi.e, 


This  Attainder  of  Mrs.  LiJIe  was  made  void  'the  At- 
by  an  Aft  of  1  W.  fc?  M.  reciting,    that   life  «««*'«* 
was  indicted  of  High-Treafon,    for  entertaining  ver't  ' 
the  faid  John  Hicks,  though  he  was  not  at  the 
Time  of  her   Trial  attainted,    or  convicted  of 
any  fuch  Crime  ;   and  this  by  a  Verdict  injuri- 
oufly  extorted  and  procured  by  the  Menaces  and 
Violences,    and  other   illegal  Practices  of  the 
Lord  Jeffriesy  Baron  of  Wem,  then  Chief  Ju- 
ftice,    and  Chief  Commiffioner    of   Oyer  and 
Terminer. 

This  Trial  fufficiently  manifefts  the  little  Care  Remark* 
Bifhop  Burnet  ufed,  to  inform  himfelf  of  the 
Truth  of  the  Facts  he  relates,  even  in  Inftanees 
where  he  might  have  done  it  with  all  the  Eafe 
imaginable.  Either  he  thought  it  beneath  him 
to  ask  a  Queftion,  and  that  it  might  be  a  Re- 
flection on  his  Underftanding,  to  be  thought 
ignorant  of  any  Occurrence  that  happened  in  his 
Times,  as  he  calls  them  ;  or  he  defignedly  re- 
lates the  Facts  directly  contrary  to  the  Truth, 
for  the  Sake  of  his  Party  ;  or  purely  for  the 
Sake  of  Lying  ;  it  not  being  eafy  to  conceive 
why  he  fhould  mifreport  fome  Paffages,  where 
the  Truth  would  not  have  been  at  all  difadvan- 
tagious  to  his  Friends,  if  it  had  appeared  in  its 
proper  Colours. 

Speaking  of  this  Trial,  he  fays,  That  the 
Night  after  Monmouth's  Defeat,  Hicks  and  Nel- 
thorp  efcaped  from  the  Army,  and  came  to 
Mrs.  Lijle\  Houfe  for  Shelter  :  That  Hicks  told 
her  the  Occafion  •,  whereupon  fhe  immediately 
ordered  a  Servant  to  give  an  Information  againft 
them  to  a  Juftice  of  Peace,  and  in  the  mean 
while  to  fuffer  them  to  efcape  •,  but  on  a  fudden 
the  Houfe  was  furrounded  by  a  Party,  who 
took  both  them,  and  her  for  harbouring  them : 
That  Jeffries  procured  a  Promife  from  the  King 
not  to  pardon  her  :  That  there  was  no  Proof  fhe 
knew  the  Perfons  were  Rebels ;  nor  were  they 
in  any  Proclamation  :  But  Jeffries  charged  the 
Jury  in  a  violent  Manner  ;  and  turned  them 
back  twice,  threatening  them  with  an  Attaint : 
Whereupon  at  length  they  brought  her  in  guilty; 
and  fhe  expreffed  great  Joy,  that  fhe  fuffered 
for  an  Act  of  Charity  and  Piety. 

Now,  in  the  firft  Place,  Hicks  and  Nelthorp 
did  not  come  to  Mrs.  Li/le's  Houfe  the  Night 
after  Monmouth's  Defeat ;  for  the  Battle  of  Sedg- 
more  was  fought  on  the  6th  of  July,  and  Hicks 
and  Nelthorp  did  not  come  to  her  Houfe  till 
the  a8th  of  July.  Mrs.  LiJIe  fays  in  her  Defence, 
That  fhe  was  at  London  at  the  Time  of  the 
Battel,  and  when  the  Duke  of  Monmouth  was 
beheaded  ;  and  did  not  come  into  the  Country 
above  a  Week  before  thefe  two  Gentlemen  were 
taken  at  her  Houfe  ;  which  was  three  Weeks 
after  the  Battle  of  Sedgmore  :  How  the  Bifhop, 
therefore,  came  to  fay  they  fled  to  her  Houfe 
the  Night  after  the  Battel ;  or  for  what  Rea- 
fon  he  forged  this  Tale^  I  cannot  conceive. 
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It  is  equally  true,  that  they  were  not  in  any 
Proclamation  ;  for  Mrs.  Lijle  herfelf  fays  in  the 
Trial,  She  knew  Nelthorp  was  in  a  Proclamation. 

He  fays  alfo,  that  Jeffries  gave  Evidence 
himfelf,  that  they  confeffed  they  were  with 
Monmouth  :  But  I  cannot  fee  what  Occafion 
there  was  for  this,  when  there  were  three  Wit- 
neffes,  that  fwore  pofitively  Hicks  was  in  Mon- 
mouth's Army  ;  and  would  have  perfuaded  them 
to  join  the  Rebels. 

As  to  Mrs.  Lijle' %  fending  to  inform  a  Juftice 
of  Peace,  that  Hicks  and  Nelthorp  were  at  her 
Houfe,  as  foon  as  they  came  ;  it  appears,  they 
fupped  and  lay  all  Night  in  her  Houfe  ;  and 
were  not  taken  till  the  next  Morning  :  Nor  did 
fhe  ever  mention  her  fending  to  inform  a  Ju- 
ftice of  the  Peace  of  there  being  there,  as  fhe 
certainly  would  have  done,  in  her  Defence  at 
the  Trial,  if  Ihe  had  ever  given  any  of  her  Ser- 
vants fuch  Orders. 

He  alfo  abufes  his  Friend,  Mrs.  Lijle,  when 
he  fays,  Ihe  expreffed  great  Satisfaction,  that 
ihe  died  for  performing  an  Act  of  Piety  and 
Charity  :  For  it  is  evident,  fhe  expreffed  herfelf 
quite  otherwife  ;  declared  her  Deteftation  of 
Treafon  and  Rebellion,  and  prayed  for  the 
King  with  her  laft  Breath  ;  which  does  not  a- 
gree  with  that  pretended  Joy,  for  having  har- 
harboured  and  concealed  his  Enemies. 

Nor  is  it  true,  that  the  Jury  were  turned 
back  twice,  and  threatened  with  an  Attaint : 
They,    indeed,   defired  to   be   fatisfied  in  two 


Points.  I.  Whether  it  was  Treafon  to  receive  a  '^85. 
Rebel  before  he  was  convicted  :  To  which  the  '  Jac-  Ir 
Court  anfwered,  It  was.  2.  They  doubted  whe-  K^^^'-. 
ther  Jhe  knezo  Hicks  was  in  the  Army :  To 
which  the  Chief  Juftice  anfwered,  The  Prifoner's 
ordering  them  to  come  in  the  Night,  was  a 
ftrong  Prefumption  of  ir ;  but  the  talking  of  the 
Battel  at  Supper,  left  them  no  Room  to  doubt 
of  it.  Whereupon  the  Jury,  without  withdraw- 
ing again,  gave  their  Verdict,  that  fhe  was  "guilty. 
And  perhaps  the  only  Thing  that  deferves  Cen- 
fure  in  this  Trial  was,  the  convicting  her  of 
High-Treafon,  for  harbouring  Hicks  before 
he  was  convicted  of  Treafon.  There  is  no 
Doubt  to  be  made  that  it  is  High-  Treafon,  know- 
ingly to  harbour  a  Traitor  before  he  is  convict- 
ed :  But  the  Act  for  reverting  the  Attainder 
feems  to  intimate,  that  a  Perfon  cannot  be  tried 
for  receiving  or  harbouring  a  Traitor  till  that 
Traitor  is  convicted  ;  and  in  this  I  am  apt  to 
think  Mrs  Lijle  had  Injuftice  done  her.  I  do 
not  doubt  her  Guilt ;  but  yet  I  think  fhe  was 
not  legally  convicied.  As  to  the  other  Induce- 
ments mentioned  in  the  Act,  relating  to  the 
Chief  Juftice's  Menaces,  thefe,  poffibly,  were 
thrown  in  by  Friends.  I  do  not  find  the  Chief 
Juftice  ufed  any  Threats,  either  to  the  Jury  or 
Witneffes  ;  unlefs  when  he  examined  Dunne, 
who  notorioufly  prevaricated,  and  forfwore 
himfelf  at  this  Trial,  by  his  own  Confeflion; 
and  from  whom  the  Truth  was  extorted  with 
the  utmoft  Difficulty. 


i6s5._  The  Trial    of  John   Fernley,   Barber-Surgeon,  for  I<J8y 
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High-Treafon,  at  the  Old-Baily,   London,  on  the  i  8  th  of 
October,    1685.      lJac-  n- 


1  Jac.  II. 


V%el»di8-  '  |"'HE    Indictment  charges   the   faid  John 
J_     Fernley  with.  High-Treafon  ;  for  that,  on 


mint. 


the  20th  of '  Augujl,  in  the  firft  Year  of  the  King, 
at  the  Parifh  of  St.  Mary  White-Chapel,  in  the 
the  County  of  Middlejex,  knowing  one  James 
Burton  to  be  a  falfe  Traitor  and  Rebel,  he  did 
harbour,  conceal,  and  fuftain  him,  in  his  Man- 
fi on- Houfe,  fituate  in  the  faid  Parifh ;  againft 
the  Duty  of  his  Allegiance,  &c. 

The  King's  Counfel  firft  produced  the  Re- 
cord of  Burton's  Outlawry  :  After  which  Bur- 
ton himfelf  was  fworn  as  a  Witnefs  againft  the 
Prifoner. 

Burton  depofed,  That  coming  home  to  his 
Houfe  in  Wapping,  from  Monmouth's  Army  in 
the  Wefi,  his  Wife  got  him  a  Lodging  at  Mr. 
Fernley's  :  That  he  dined  with  Fernley  on  the 
Sunday,  and  they  difcourfed  of  Monmouth's 
Army  being  routed  ;  and  he  believed  he  told 
Fernley  he  was  there. 

Burton's  Wife  depofed,  That  fhe  took  the 
Lodging  for  her  Husband,  at  Fernley's,  becaufe 
fhe  thought  he  was  not  fafe  at  Home  :  That 
Mrs.  Fernley  was  her  Acquaintance  ;  and  they 
dined  together  at  Fernley's  on  Sunday. 

Mr.  Reynolds  depofed,  That  having  a  War- 
rant from  the  Lieutenant  of  the  Tower,  in  Au- 
gujl laft,  he  apprehended  Burton  in  Fernley's 
Houfe  :  That  he  was  got  up  a  Chimney,  and 


fell  down  with  the  Soot  about  his  Ears,  as  they 
were  looking  for  him. 

Then  Burton's  Pardon  was  produced,  to  make 
him  a  Legal  Witnefs. 

Fernley,  in  his  Defence,   faid,    That  Burton  Fernley** 
came  to  lodge  at  his  Houfe  on  the  Friday  \    but  Defenct- 
he  knew  nothing  of  his  being  there  till  the  Sun- 
day following,  when  they  dined  together  ;   and 
Burton  told  him  how  he  made  his  Efcape  :  That 
one  Gaunt  came  to  his  Houfe  after  Dinner,  and 
asked  for  Mr.  Burton  -,  and  being  brought  in, 
Gaunt  told  him,  in  a  little  Time  he  fhould  have 
a  Paffage  for  him  beyond  the  Sea  :  That  fome 
Gentlemen  were  gone,  and   others  were  about 
going  i  particularly  Colonel  Danvers  and  Major 
Wildman :  That  he   intended,  the  next  Morn- 
ing, to  have  acquainted  a  Magiftrate  with  this, 
and  have  apprehended  them  all  ;  for  Gaunt  had 
promifed  to  come  again,  -and  he  had  Burton  fe- 
cure  in  his  Houfe  already,  being  himfelf  a  Con- 
ftable  :  He  had  no  Defign  to  conceal  Burton  -, 
efpecially,  as  he  knew  there  was  an  ioo  /.  offer- 
ed in  the  Proclamation  for  taking  him  ;  and  he 
was   a  poor  Man,  and  had  no  Obligation  to 
conceal  him,    and  ruin    himfelf  and   his  Fa- 
mily. 

The,  Court  told  him,  if  he  had  had  a  loyal 

Heart,  he  would  have  fecured  both  Burton  and 

Gaunt,    and  not   have  concealed   Burton  feven 
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1685.    or  eight  Hours  in  his  Houfe  after  he  knew  of 

1  Jac.  II.  j^j  Xreafons. 

^'"v>"^  The  Prifoner  anfwered,  He  propofed  to  have 
feized  both  Danvers  and  Wildman,  when  he 
had  learned  of  Gaunt  where  they  were  •, 
for  he  knew  there  was  a  Proclamation  out  a- 
gainft  them  •,  and  this  Defign  would  have  been 
defeated,  if  he  had  taken  up  Gaunt  or  Burton 
that  Evening  :  "What  he  had  done,  was  with  a 
Defign  to  ferve  the  King. 

The  Court  replied,  If  he  had  had  an  honeft 
Intention,  he  would  have  acquainted  fome  Ju- 
ilice  of  Peace  'with  the  Matter. 

Then  the  Prifoner  called  WitnefTes  to  his  Re- 
putation :  One  of  them  faid,  Fernley  was  a  Bar- 
ber, and  ufed  to  fhave  him  ;  and  he  looked 
upon  him  to  be  a  fober  Man  :  Another  tefti- 
fied,  That  he  went  to  Church,  behaved  him- 
felf  very  well,  and  he  never  heard   him  fpeak 


againft  the  Government.      He  called   fome  o-     itf8y. 
thers  -,  but  they  did  not  come  into  Court.        .    l  Jac  **• 
Then  the  Lord  Chief  Juftice  Jones  directed  q^Qh^f 
the  Jury,    and   obferved,  That  Burton,  whom  jufthedi- 
the  Prifoner  harboured,  was  not  only  in  Mon-  reBs  the 
mouth's  Rebellion  •,  but  was  outlawed  for  being  JmJ* 
in  the  Rye-Houfe  Confpiracy  j  and  had  been  ab- 
fent  from  his  own  Houfe  two  Years  on  that  Ac- 
count :  That  he  confefled  Burton's  being  in  his 
Houfe,  and    his  acquainting  him   that  he  had 
been  in  the  Rebellion  ;  and  left  it  to  them,  whe- 
ther there  was  not  fufficient  Evidence  againft 
him. 

The  Jury  found  him  Guilty.  lit  is  con* 

Vifh& 

The  Sentence  and  Remarks  will  be  found  at  the 
End  of  Alderman  Cornifh'i  Trial,  who  was  tried 
the  fame  Day. 


ijfc'ii.  The  Trial  of  Willi  am  Rin  g,  for  High-Treafon,  at  the  ^ 
Old-Baity,  London,  on  the  19th  of  Oftober,  i6^^.^Arsj 
1  Jac.  II. 


Ring'* 
tTrial. 


I'heln&B-  rip  H  E  Indictment  charges  the  faid  William 
mint.  JL     Ring  with   High-Treafon  ;    for  that  on 

the  20th  of  July,  in  the  firft  Year  of  the  King,  in 
the  Parifh  of  St.  Clement  Danes,  in  the  County 
of  Middlefex,  he,  well  knowing  Jofepb  Kelloway 
and  Henry  Lawrence  to  be  Traitors  and  Rebels, 
did  harbour,  conceal,  and  fuftain  them  in  the 
Dwelling- Houfe  of  him  the  faid  William  Ring, 
fituate  in  the  Parifh  and  County  aforefaid  ;  a- 
gainft  the  Duty  of  his  Allegiance,  &c. 
*Tbe  Ce»-       The   King's  Counfel  producing  the  Records 
viBioa,  of  0f  Kelloway's  and  Lawrence's  Convictions,   it 
Saw*-7  appeared  theY  had  been  indidted  of  High-Trea- 
rence.       l°n>    in  levying  War  againft  the  King  ;  and 
that  they  confefled  the  Indictment  on  the  A- 
raignment  j  and  the.  ufual  Judgment  of  High- 
Treafon  had  been  pronounced  on  them. 

Then  the  Witnefles  were  called  to  prove  that 
William  Ring,  the  Prifoner,  did  receive  and 
harbour  them,  between  the  Time  the  Treafon 
was  committed,  and  their  Conviction. 

Barrington  depofed,  He  faw  Kelloway  and 
Lawrence  at  Ring*s  Houfetin  Wyche-Street,  the 
Day  after  they  came  to  London  from  the  Duke 
of  Monmouth's  Army  in  the  Weft. 


fThe  Evi- 
dence. 


Barrow  depofed,  That  he  heard  Ring  con- 
fefs  before  the  Lord  Mayor,  that  Lawrence  and 
Kelloway  told  him,  they  had  both  been  in  the 
late  Weflern  Rebellion  in  Monmouth's  Army  ; 
and  that  he  had  lodged  them  two  or  three 
Nights  afterwards  in  his  own  Houfe. 

Crifp  alfo  depofed,  That  Ring  confefled  he 
lodged  them  feveral  Nights  after  they  told 
him  they  fled  from  Monmouth's  Army  in  the 
Weft. 

Then  Ring's  Examination  was  read  :  Where- 
in he  confefled  he  lodged  Lawrence  and  Kello- 
way feveral  Nights  after  they  had  told  him 
they  had  been  in  Monmouth's  Army,  (which 
was  routed) ;  and  that  they  left  their  Horfes  at 
Newhury. 

Ring,  in  his  Defence,  faid,  That  he  acknow-  R.   ,i 
ledged  he  lodged  them ;  but  he  did  not  know  £efc„cf. 
they  had  been  in  the,  Rebellion  ;  and  that  he 
was  frighted,  when  he  fet  his  Hand  to  the  Exa- 
mination, and  did  not  know  what  he  did. 

The  Jury  found  Ring  Guilt  v. 

See  Alderman  Cornifh'i  trial,  for  the  Sentence 
and  Remarks. 
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The  Trial  of  Elizabeth  Gaunt,  Wife  of  Wil-  ,  j2fc 
liam  Gaunt,  for  High-Treafon,  at  the  Old-Baily,  Lon-  ^"^ 
don,  on  the  19th  of  Offober,  1685.    l  7ac-  H- 


IhtlndiS- 


Indictment  charges  the  faid  Eliza- 


THE 
beth  Gaunt  with  High-Treafon  ;  for  that, 
on  the  24th  Day  of  September,  in  the  30th  Year 
of  the  late  King  Charles  II.  in  the  Parifh  of  St. 
Mary  JVhite-Chapel,  in  the  County  of  Middle/ex, 
fhc,  the  faid  Elizabeth  Gaunt,  well-knowing 
one  James  Burton  to  be  -a  falfe  Traitor  and  Re- 
bel, in  a  certain  Houfe,  to  the  Jurors  unknown, 
did,  knowingly,  fecretly,  and  traitoroufly  fu- 
ftain  and  maintain,  and  Meat,  Drink,  and  five 
Pounds  in  Money,  for  the  Maintenance  and 
Suftinence  of  the  faid  James  Burton,  to  him  did 
malicioufly  and  traitoroufly  deliver  ;  againlt  the 
Duty  of  her  Allegiance,  &c. 

The  Attorney-General,  in  opening  the  Evi- 
dence, obferved,  That  the  Prifoner  and  her 
Husband  were  the  great  Brokers  for  carrying 
over  Traitors  beyond  Sea ;  fuch  as  the  Lord 
Shaftejbury,  and  others. 

Burton  being  fworn,  depofed,  That  he  was 
concerned  with  the  two  Rumbolds,  and  others, 
in  the  Rye-Houfe  Plot  ;  and  that  the  Confpira- 
tors  intended  to  have  killed  the  late  King 
Charles  II.  That  Keeling  making  a  Difcovery, 
he  fthe  WitnefsJ  was  put  into  a  Proclamation, 
and  thereupon  abfconded :  That  about  two 
Months  afterwards,  the  Prifoner,  Mrs.  Gaunt, 
came  to  him,  and  told  him,  there  were  fome 
Perfons  about  to  make  their  Efcape  •,  and 
took  him  along  with  her  to  a  little  Brewhoufe 
in  Half- Moon- Alley  in  Bifhopfgate-Street,  and 
carrying  him  up  Stairs  into  a  Room,  he  found 
the  two  Rumbolds  there  :  That  he  lay  there  all 
Night,  and  went  with  one  of  the  Rumbolds 
next  Morning  to  Whitechapel,  where  they  took 
Horfe,and  rode  to  Rochford- Hundred,  and  wait- 
ed there  two  Days,  when  a  VefTel  they  were 
to  embark  on,  came  down  ;  but  finding  it  leaky, 
and  ill-mann'd,  and  the  Weather  bad,  they 
came  back  to  London,  where  he  (this  Witnefs) 
lay  a  great  many  Months  after  :  And  Mrs. 
Gaunt  came  to  him  again,  and  told  him, 
there  were  two  Perfons  going,  and  he  might 
have  a  Pafiage :  And  a  Boat  being  ready  at 
the  Water-fide,  carried  him  to  Grave/end,  from 
whence  he  went  to  Amfterdam  ;  and  that  Mrs. 
Gaunt  furnifhed  him  with  about  five  Pounds  in 
Money. 

It  being  demanded,  How  Mrs.  Gaunt  came 


to  take  fo  much  care  of  him  ?  He  faid,  he  fup- 
pofed,  becaufe  fhe  knew  her  Husband  was  con- 
cerned :  That  her  Husband  would  have  gone 
with  him  and  Captain  Walcot  to  view  what  Con- 
dition the  Tovjer  was  in  :  And'Capt.  Walcot, 
when  Gaunt  was  with  them,  faid,  he  had  aDe- 
fign  to  take  a  Houfe  over  againft  the  Tower, 
and  put  fome  Men  into  it,  to  break  into  the 
Tower. 

Mary  Gilbert,  Burton's  Daughter,  depofed, 
That  Mrs.  Gaunt  came  to  their  Houfe,  the 
Night  her  Father  went  away,  and  carried  him 
to  a  Houfe  without  Bijhopfgate  ;  where  fhe  (the 
Deponent)  faw  a  Man  with  one  Eye,  a  full-fet 
Man,  fuIlofPockholes,  (Rumbold)  :  And  being 
asked,  Why  her  Father  went  away  i  She  faid,- 
on  account  of  the  Proclamation. 

Mrs.  Burton-,  the  Wife  of  Burton,  being  fworn, 
depofed,  That  Mrs.  Gaunt  came  to  enquire  af- 
ter her  Husband,  and  told  her,  if  he  was  wil- 
ling to  go  away,  fhe  would  take  care  :  And  it 
being  demanded,*  Why  Mrs.  Gaunt  came  to  fe- 
cure  her  Husband  ?  fhe  faid,  It  was  becaufe 
he  was  in  the  Proclamation  ;  aiid  for  Fear  her 
Husband  fhould  know  any  Thing  againft  Mrs. 
Gaunt's  Husband. 

Then  Burton's  Pardon  was  produced,  to  fhew 
he  was  a  Legal  Witnefs. 

The  Court  demanding  of  the  Prifoner,  What  Mrs. 
fhe  faid  to  this  Evidence  ?  fhe  anfwered,  She  Gaunt'j 
did  not  contrive  to  fend  Burton  away.  Defence* 

Being  told,  Two  WitnefTes  had  fworn  it,  and 
again  demanded,  Whether  fhe  did  or  not?  fhe 
anfwered,  She  did  not  come  there  to  tell  them 
what  fhe  did  :  And  being  asked,  If  fhe  did 
not  know  Burton  was  in  the  Proclamation  a- 
bout  Rombold's  Plot  ?  She  anfwered,  It's  like  I 
might. 

The  Chief  Juftice,  in  his  Direction  to  the  Ju-  The  Chief 
ry,  told  them,  If  they  thought  fhe  did  know,  Juft'ce't 
or  believe,  Burton  to  have  been  guilty  of  that  £«*/?»« 
Treafon,  and  that  fhe  did  help  to  convey  him  ^ '  e  "**' 
away,  as  the  WitnefTes  had  fworn,  by  giving 
him  Money,   and  folliciting Jiim  feveral  Times 
to  be  gone,  they  ought  to  find  her  guilty. 

The  Jury  brought  her  in  Gulty. 

See  the  End  of  the  next  Trial,  for  the  Sentence, 
Remarks^  &c. 
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i  jac8.5h. The  Trial  of  Henry  Cornish,  Efq;  for  High-Treafon> ,  $%,. 
at  the  Old-Baily,  London,  on  the  19th  of  October,*^^ 
1685.     1  Jac.  II. 


Cornilh'i 


diilment 


Iriat. 


TH  E  Indictment  charges  the  faid  Henry 
Cornijh  with  High-Treafon,  in  compaf- 
fing  the  Death  of  the  late  King  Charles  II. 
And  the  Overt- A<51  laid  as  an  Evidence  of  it, 
was,  That  on  the  30th  of  May,  in  the  35th 
Year  of  the  faid  King  Charles  II.  at  the  Parifh 
of  St.  Michael  Baffijhawy  London  \  he  did  mali- 
cioufly  and  traitoroufly  (knowing  Ja?nes  late 
Duke  of  Monmouth,  William  Rujfel  Efq;  Sir 
'Thomas  Armftrong  Knight,  and  divers  other 
Traitors  and  Rebels,  to  have  confpired  the 
Death  of  the  faid  King),  then  and  there  promife, 
That  he  the  faid  Henry  Cornijh  would  be  aiding 
and  affifting  to  them  in  carrying  on  the  faid 
Treafon;  againft  the  Duty  of  his  Allegince,  &c. 
Moves  to  ]y[r,  Cornijh  being  arraigned,  moved  to  put 
put  off  his  0ff  his  Trial  :  He  faid,  He  had  no  Counfel,  no 
Pen,  Ink,  or  Paper,  allowed  him :  That  his 
Children  had  petitioned  his  Majefty  laft  Night, 
and  he  referred  them  to  the  Judges. 

The  Attorney-General  anfwered,  He  had 
Pen  and  Ink  as  foon  as  he  petitioned  for  it  •,  and 
the  King  had  left  him  to  the  Courfe  of  the  Law, 
that  he  could  not  confent  to  put  off  the  Trial  •, 
nor  did  he  fee  any  Reafon,  why  Mr.  Cornijh 
ftiould  be  in  a  better  Condition  than  other  Pri 
foners ;  he  had  not  deferved  fo  well  of  the  Go- 
vernment. 

Mr.  Cornijh  replied,  The  Lord  Rujfel  had 
feven  or  eight  Days  allowed  him. 

The  Court  faid,  My  Lord  Rufel's  Trial  was 
put  off  but  till  the  Afternoon,  and  thofe  that 
were  tried  there,  had  generally  no  Notice  at  all  : 
However,  if  one  Man  had  a  particular  Favour, 
another  could  not  claim  it :  That  it  was  almoft 
a  Week  fince  he  was  apprehended,  and  he 
knew  what  he  was  charged  withall. 

Mr.  Cornijh  faid,  It  did  not  appear  by  the 
Warrant,  Whether  he  was  committed  for  Trea- 
fon  againft  this  King,  or  the  laft :  But  not  being 
able  to  obtain  more  Time,  the  Jurors  were 
called  ;  of  whom  Mr.  Cornijh  having  challeng- 
ed thirty -five,  the  following  Gentlemen  were 
fworn. 


Eefujed. 


Zhe  Jury.      Thomas  Rawlinfon, 
Thomas  Langham, 
Ambrofe  IJleady 
Thomas  Pendleton, 
John  Price, 
Thomas  Oneby, 


William  Cloudejley, 
Richard  Holford, 
William  Longboat, 
Stephen  Coleman, 
Robert  Gavel, 
William  Long. 


Colonel  Mr.  Rumjey  being  called  as  a  Witnefs  for  the 

Rumfey'i  King,  depofed,  That  the  latter  End  of  Oclober, 
Evidence.  QX  ^  Beginnjng  0f  November,  1682,  he  was 
fent  by  the  Lord  Shaftesbury  to  the  Duke  of 
Monmouth,  the  Lord  Rujfel',  Lord  Grey,  Sir 
Thomas  Armjirong,  and  Mr.  Fergujon,  (who 
were  then  met  at  Mr.  Sheppard's  Houfe)  to  know 
their  Refolution  :  And  that  they  told  him,  they 
were  difappointed  by  Mr.  Trenchard :  He  had 
not  been  there  a  Quarter  of  an  Hour,  but  Mr. 
Sheppard  was  called,    who    went  down,   and 


brought  up  Alderman  Cornijh :  The  Alderman 
coming  into  the  Room,  made  his  Excufe  he 
did  not  come  fooner ;  and  faid,  He  could  not 
ftay  with  them,  becaufe  they  were  to  meet  that 
Night  about  their  Charter :  Whereupon  Fergu- 
fon  pulled  a  Paper  out  of  his  Bofom  ;  which  the 
Company  told  him  they  had  read,  and  defired 
the  Alderman  to  read  it ;  but  Fergujon  read  it  to 
him,  and  being  asked,  how  he  liked  it,  he  faid, 
very  well :  That  in  this  Paper  there  were  two 
Points,  which  he  remembred  very  well ,  one 
was,  That  they  would  declare  for  Liberty  of  Con - 
fcience  •,  and  the  other  was,  That  all  thofe  that 
would  ajfifl  in  the  Infurreclion,  who  had  any 
Church  or  Crown-Lands,  in  the  late  War,  Jhould 
have  them  rejiored :  It  was  a  Declaration  to  be 
difperfed  on  the  Rifing. 

Mr.  Attorney  demanding,  If  there  was  a  rif- 
ing intended  at  that  Time  ?  Rumjey  anfwered, 
Yes  •,  and  they  met  therefore  for  that  Purpofe : 
And  Mr.  Trenchard  was  the  Man  to  manage  the 
Bufinefs  about  Taunton  ;  and  hedifappointed  them 
Being  asked  again,  What  his  Meflage  to 
them  from  the  Lord  Shaftesbury  was  ?  he  anfwer- 
ed, It  was  to  know  what  Iflue  they  had  come 
to  about  the  Rifing,  and  to  prefs  them  to  it ; 
and  reprefent  that  fuch  a  Matter  was  not  to  be 
long  kept  on  Foot ;  either  they  mould  come 
to  a  Refolution  to  rife,  or  let  it  fall  for  Good 
and  all :  And  Mr.  Cornijh  faid,  He  liked  it  very 
well,  and  that  poor  Interejl  he  had,  he  would  join 
with  it. 

Here  Mr.  Cornijh  declared,  he  never  was  at 
any  Confultat  Mr.  Sheppard's  -,  but  he  had  had 
great  Dealings  with  him :  Mr.  Rumjey  faid, 
Mr.  Cornijh  and  he  had  great  Concerns  together, 
while  he  (Rumjey)  managed  the  Cuftoms  at 
Brijlol :  Mr.  Cornijh  had  returned  between  three 
and  four  thoufand  Pounds  for  him :  Fie  was  a 
very  honeft  Gentleman  •,  and  Rumfey  appealed 
to  himfelf,  If  he  thought  he  took  any  Delight 
in  appearing  againft  him  ? 

Cornijh  demanded,  Why  he  had  not  accufed 
him  a!l  this  while  ?  Rumjey  anfwered,  I  think  I 
fuffer  for  it,  and  not  you :  You  fay  I  accufe  you 
falfly  :  Then  Mr.  Cornijh  you  don't  ftand  there,  nor 
I  here. 

Mr.  Attorney  demanding,  If  he  never  had 
any  Difcourfe  with  the  Prifoner  at  other  Times  ? 
Rumjey  anfwered,  They  had  been  acquainted 
fourteen  Years,  but  he  never  heard  him  fpeak 
any  Thing  of  this  Nature  before. 

Goodenough,  who  had  been  Under-Sheriff  to 
Mr.  Cornijh,  being  fworn  a  Witnefs  for  the 
King,  depofed,  That  he  knew  nothing  of  the 
Bufinefs  of  the  Lord  Rujfel ;  but  that  an  Infur- 
rection  was  intended  in  London :  They  defigned 
to  divide  the  City  into  twenty  Parts ;  and  out 
of  each  Part  toraife  500  Men,  to  make  an  In* 
furrection  :  They  were  to  take  the  Tower,  and 
drive  the  Guards  out  of  Town. 

That  fome  Time  before  this,  in  Eajler-Term, 
1682,    he  happened    to  be    at  Mr.   Cornijh's 

Houfe, 


Goode- 
nough** 
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1*85.  Houfe,  and  faying  to  him,  the  Law  will  not 
t  Jac.  II.  defen(i  us  now,  though  never  fo  innocent  ; 
t-'^V^  fome  other  Way  mult  be  thought  on  ;  Mr. 
Cornijh  anfwered,  I  wonder  the  City  is  fo  un- 
ready, and  the  Country  fo  ready  :  And  he 
(this  Witnefs)  replied,  There  was  fomething 
thought  of  to  be  done  here  •,  and  in  the  firft 
Place  the  Tower  ought  to  be  feized  :  Whereup- 
on Mr.  Cornijh^  after  a  fhort  Paufe,  faid,  / 
will  do  what  I  can.,  or,  what  Good  lean  :  That 
afterwards  Mr.  CorniJJo  meeting  him  on  the  Ex- 
change, asked  how  Affairs  went,  which  he  un- 
derftood  to  relate  to  what  they  difcourfed  of 
before  ;  but  he  never  met  him  afterwards. 

Here  Mr.  Cornijh  bid  Goodenough  remember 

all  his  Tricks;  and  demanded,  If  any  one   was 

prefent  when  he  had  that  Difcourfe  with  him  ? 

Goodenough  anfwered,  No  •,  it  was  in  his  little 

Room  in  his  own  Houfe. 

Mr-  Cor-       Mr.  Cornijh,  in  his  Defence,    faid,    It  was 

nifli's  De-  ftrange  he  fhould  meet  Rumfey  and  the  reft   of 

fence.        fa  Confpirators  at  Mr.  Sheppard's  ;  and  yet,  by 

Rumfey' %  own  Evidence,    never   fpeak  to  him 

of  the  Matter  afterward  ;  and  declared  folemnly, 

in  the  Prefence  of  God,  he  knew  nothing  of  it : 

He  objected  alfo,  that  Rumfey  was  not  a  good 

Witnefs,  becaufe  he  had  not-his  Pardon  :    But 

the  Court  ruled,  he  was  a  good  Witnefs,  if  he 

could  fhew  no  Record  of  his  Conviction. 

Vis  Wit-       Then  the  Prifoner  called  feveral  WitnefTes, 

nejfes.       to   fhew   he   had  no   Intimacy   or  Friendfhip 

with  Goodenough ;    and  that  Bethel,  the   other 

Sheriff,  in  a  Manner  compelled  him  to   fuffer 

Goodenough  to  be  their  Under- Sheriff. 

Mr.  Jekyl,  and  others,  depofed,  That  Mr. 
Cornijh  declared,  Bethel  would  put  Goodenough 
upon  him  for  his  Under-Sheriff  j  and  he  faid, 
he  would  not  have  him  (as  he  remembredj,  be- 
caufe he  was  obnoxious  to  the  King  and  Govern- 
ment :  And  Mr.  Gosfright  depofed,  That  Mr. 
Cornijh  told  Bethel  he  would  fine,  and  not  hold 
the  Shrievalty,  if  Goodenough  was  Under-She- 
riff; and  he  believed  Mr.  Cornijh  was  never  re- 
conciled to  him  ;  from  whence  Mr.  Cornijh  in- 
ferred, how  unlikely  it  was,  he  fhould  truft 
him  with  Secrets  of  this  Nature. 

Dr.  Calamy,  the  Minifter  of  his  Parifh,  de- 
pofed, That  Mr.  Cornijh  came  to  Church  con- 
ftantly  with  his  Family,  received  the  Sacrament 
once  a  Month  ;  and  he  never  heard  him  fay  a 
difrefpectful  Word  of  the  Government,  during 
the  two  Years  he  was  Minifter  there. 

Some  other   Witneffes  gave  the  Prifoner  a 
good  Character,  as  to  his  Loyalty  and  Reputa- 
tion in  the  World. 
.LV.Shep-      Then  the  Chief  Juftice    directed  the  Jury, 
pard  exa-  and  feemed  to   be  of  Opinion,   the   Prifoner 
was  guilty.     The  Jury  being  withdrawn  a  con- 


viined. 

%"  ^tre fiderable  Time,  were  returning  with  their  Ver- 

Wilh- 
draivn. 


diet;  when  Mr.  Cornijh  defired  Mr.  Sheppard 
might  be  examined,  as  an  Evidence  for  him : 
Which  Mr.  Attorney  oppofed,  as  very  irregu- 
lar, after  the  Jury  was  gone  out :  However, 
Mr.  Sheppard  appearing,  the  Jury  came  into 
Court  again  ;  and  the  Prifoner  was  indulged  fo 
far,  as  to  have  Mr.  Sheppard  examined. 

Mr.  Sheppard  depofed,  That  at  one  of  the 
Meetings  of  the  Confpirators  at  his  Houfe,  Mr. 
Cornijh  came  thither,  to  fpeak  with  the  Duke 
of  Monmouth,  or  fome  of  the  Company  ;  but 
did  not  flay  half  a  quarter  of  an  Hour  :  That 
he   {Sheppard)  came  up,    and   went  out  with 
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him  ;  and,  that  there  was  not  one  Word  read, 
or  any  Paper  produced,  While  he  was  there  : 
He  remembred  indeed,  there  was  a  Declaration  ^~*~^ 
read  ;  Fergufon  pulled  it  out  of  his  Shoe  :  But  he 
was  pofitive  there  was  no  Paper  read  to  Mr. 
Cornijh  ;  for  he  was  not  looked  upon  to  be  of  the 
Company  :  And  Mr.  Cornijh  was  at  his  Houfe  but 
once,  when  the  Duke  of  Momnouth  was  there. 

The  Lord  Chief  Juftice  Jones  then  obferved. 
There  was  a  Cabal  of  Rebels  met  together,  anc: 
Mr.  Sheppard  brought  up  the  Prifoner  to  them 
without  their  Leave  ;  which  was  fcarce  credible, 
unlefs  he  knew  him  to  be  one  of  the  Company. 

Mr.  Attorney  alfo  obferved,  That  Sheppard 
fwore  at  a  former  Trial,  he  had  Orders  from 
the  Company  not  to  bring  up  any  Peribn. 

Sheppard  anfwered,  They  defired  he  would  let 
none  of  his  Servants  come  up  ;  and  that  he 
fetched  them  Wine,  and  what  they  wanted : 
But  he  could  fafely  fay,  Mr.  Cornijh  knew  no- 
thing of  their  Bufinefs. 

Mr.  Rumjey,  being  confronted  with  Mr.  Shep-  Rumfey 
pard;  again  depofed,  That  as  foon  as  Mr.  Cor-  examined 
nijh  had  made  an  Excufe  for  not  coming  fooner,  «£*'"■ 
all   the  Company   gathered   about  him ;    and 
fomebody  faid,  They  would  tell  him  what  they 
had   done :     They  faid,   the   Declaration   had 
been  read,  which 'Fergufon   had  prepared,    and 
that  Mr.  Cornifh  fhould  hear  it  read;  and   with 
that  Mr.  Sheppard,  though   he  denied  it,    did 
take  the  Candle  and  hold  it ;    and   while  the 
Company  flood  round  the  Prifoner,    Fergujon 
pulled  the  Declaration  out  of  his  Pocket,  and  it 
was  read,  and  Mr.  Cornijh  approved  it  -y  and  faid, 
With  that  fmall  Jnterefl,  or  little  Inter  eft,  he  had, 
he  would  affl.fl ;  or  Word8  to  that  Effect. 

Then  Mr.  Solicitor  made  his  Obfervations 
on  the  Evidence,  and  faid, 

Gentlemen,  There  hath  been  a  very  great  **  S].. 
Indulgence  given  to  the  Prifoner,  and  it  is  to  tor's  Ob-' 
fhew  you  what  Tendernefs  a  Court  of  Juftice  fewatiom 
hath,  and  always  will  have,  of  the  Lives  of  the  °" the  E~ 
King's  Subjects:  After  a  full  Evidence,  though  VJ^ 
he  had  neglected  his  Defence,  yet  you  were  a-  fence, 
gain  fent  for  into  Court,  to  hear  what  further  E- 
vidence  he  had  to  offer  to  you ;  I  cannot  but  ob- 
ferve,  this  looks  like  a  fubtile  Contrivance  on 
the  Prifoner's  Part :  You  fee  what  Endeavours 
have  been  made  by.  Mr.  Attorney  General,  to 
have  had  Sheppard  here  a  Witnefs  for  the  King  ; 
you  have  obferved  he  hath  told  you  he  had  a 
Subpoena  for  him,  but  he  was  abfent ;  in  what 
Company  he  was  abfent  Yefterday,  he  hath  told 
you,  with  Mr.  CornipVs,  Son  :  This  Morning  he 
was  not  to  be  found  after  he  had  received  this 
Subpoena  from  Mr.  Cornijh  ;  he  flays  without, 
and  gives  no  Notice  ;  but  when  you  are  with- 
drawn, can  fend  Intelligence  to  Mr.  Cornijh, 
that  he  had  fomething  to  fay,  that  he  hopes 
will  excufe  him  now :  What  that  is,  I  muft  beg 
you  a  little  to  obferve.  Truly,  I  am  very  glad, 
for  the  Satisfaction  of  all  Men,  that  Mr.  Sheppard 
hath  now  been  here ;  and  he  is  fo  far  from  inva- 
lidating any  one  Part  of  the  Teflimony,  that  by 
all  the  Circumftances  you  can  collect  from  this 
Evidence  that  is  given, it  is  a  Corroboration  of  it : 
Mr.  Cornijh  was  accufed  of  being  prefent  ac 
Confultations  that  have  been  held  againft  the 
Life  of  the  King,  and  for  railing  Rebellion  at 
Mr.  Sheppard's  Houfe :  His  excufing  his  not 
coming  there,  is  a  fufficient  Argument,  to 
prove  he  was  privy  to  their  Meeting  ;  he  hath 
7  B  gone 
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I<J55-  gone  on  further,  and  proved  to  you  the  reading 
^jj^j.- the  Declaration.  Now  what  fays  Sheppard  to 
this  Witnefs?  Mr.  Comijh,  by  the  Way,  I 
muft  obferve  to  you,  before  did  deny  his  being 
there :  He  had  been  fometimes  in  Company 
with  Fergujon  ;  but  he  did  not  like  the  Man, 
he  fays,  becaufe  of  his  Morals :  Now  the  Wit- 
nefs he  hath  produced,  hath  given  you  this 
Teftimony,  That  Mr.  ComiJ/j  hath  been  there 
in  that  Company  ;  That  he  came  in  fuch  a 
Manner,  that  no  Man  but  muft  be  fatisfied  he 
was  privy  to  their  Defigns,  and  did  know  of 
their  Meeting ;  for  he  came  when  the  Duke  of 
■Monmouth^  and  the  reft  of  the  Confpirators, 
were  there  met  in  private,  with  a  direct  Charge 
to  Mr.  Sheppard,  that  is  the  Witnefs,  that 
they  mould  be  fo  private,  that  no  one  Servant 
mould  come  up  into  the  Room  j  yet  Mr.  Shep- 
pard tdh  you,  That  when  Mr.  Comijh  came, 
he  carried  him  up  into  the  Room,  without  fo 
much  as  acquainting  any  one  of  the  Company, 
that  Mr.  Comijh  had  a  Defire  to  come  ;  but 
brings  him  up  as  if  he  were  fand  I  make  no 
Doubt,  but  you  will  imagine  he  wasj  one  of 
the  Company :  When  he  comes  there,  he  fays, 
his  Bufinefs  is  with  the  Duke  of  Monmouth, 
the  Head  of  that  Confpiracy :  And  he  himfelf 
tells  you,  he  never  had  any  Dealings  with  the 
Duke  of  Monmouth  in  his  Life  ;  What  can  a 
Man  imagine  of  that  Man,  that  had  no  Dealings 
with  the  Duke  of 'Monmouth,  to  find  him  out  in 
a  Place  where  no  Mortal  could  know,  and  none 
was  to  know  ;  and  coming  to  him  at  that  Time, 
and  at  that  Place,  under  thofe  Circumftances  of 
Concealment ;  no  Man  almoft  but,outofhisown 
Mouth,  muft  believe  that  he  was  privy  to  that 
Confpiracy:  Therefore,  though  this  Witnefs 
doth  feem  to  forget  fome  Part  of  the  Evidence, 
the  reading  the  Declaration  and  holding  the 
Candle,  yet  thefe  are  fuch  Circumftances,  that 
in  themfelves  do  carry  a  Proof  of  the  Charge, 
and  do  confirm  all  the  reft  that  the  Witnefs 
hath  faid  ;  and  this  muft  be  a  great  Satisfaction 
to  you,  that  he  was  there  prefent,  and  privy  to 
that  Defign.  And  fo  I  leave  it  to  your  Confi- 
deration. 
Heiscon-  The  Jury  withdrawing  again,  returned  in  a 
-jiBed.       fliort    Time,     and  brought    in    Mr.   Comijh 

Guilty. 
Sentence        Then  all  the  Prifoners  that  had  been  tried 

iSe™    that  DaX'   were  fet  to  the  Bar'  viz-  7ohn  Fern- 
Ring,  '   ly,  William  Ring,  Elizabeth  Gaunt,    and  Mr. 

Gaunt,  Comijh ;  and  Sentence  was  pronounced  on  them 

andCot:-  as  Traitors. 

^b  three       Femley  and  Ring  were  afterwards  executed  at 

firjl*xe-  lyburn  ;  and  Mrs.  Gaunt  was  burnt,  in  Purfu- 

cuted  at  ance  of  her  Sentence. 

Tyburn.        Alderman  Comijh  was  drawn  from  Newgate 

^Th      "  t0  Cheapjide,  where  a  Gallows  was  erected  for 

cuted7»  his  Execution,  on  the  25th  of  Otlober,  1685  ; 

Cheap-  where  he  began  a  Speech,  to  the  People,  but  did 

f,de-  not  finifti  it.    He  faid, 

His  Speech.  "  T  A  M  come  here  this  Day,  condemned 
"  A  t0  die}  DUt  God  is  my  Witnefs,  the 
«<  Crimes  laid  to  my  Charge,  were  falfly  and 
"  malicioufly  fworn  againft  me  by  the  Witnef- 
"  fes :  For  I  never  was  at  any  Confult,  nor  any 
"  Meetiog,  where  Matters  againft  the  Govern - 
«'  ment  were  difcourfed  of.  I  never  heard  or 
"  read  any  Declaration,    nor  ever  acted  any 


■  *  Thing  wilfully  againft  the  Government.  I  i*8j. 
ft  confefs,  through  the  Juftice  of  God,  my  pri-  '  Jac-  II. 
"  vate  Sins  have  brought  me  to  this  infamous  ^v**-' 
"  End  :  Yea,  it  were  juft  with  God,  not  only  to 
"  deprive  me  eternally  of  his  Prefence,  but  to 
"  condemn  me  to  everlafting  Torments ;  but  • 
"  through  J  ejus  Chriji,  I  hope  to  be  eternally 
"  bleffed :  Yea,  as  to  fhe  Crimes  for  which  I 
"  fuffer,  on  the  Words  of  a  dying  Man,  I  am 
"  altogether  innocent.  I  blefs  God  I  was  from 
"  my  younger  Years  brought  up,  and  have 
"  for  fome  Years  continued,  a  Proteftant,  in 
'  the  Communion  of  the  Church  of  England; 
"  in  which  Communion  I  now  die.  I  have 
"  often  partaken  in  the  Ordinances,  the  bleff- 
F '  ed  Effects  and  Comfort  whereof  I  now  feel 
"  in  this  my  Agony.  I  blefs  God,  I  was 
"  born  under  a  Government,  in  the  Conftitu- 
"  tionofwhichl  did  ever  acquiefce,  and  in 
"  which  I  was  once  a  Member;  at  which  Time, 
"  I  did  according  to  the  beft  of  my  Under- 
'  ftanding:  (Here,  it  is  Jaid,  he  was  interrupted 
"  by  one  oj  the  Sheriffs.  Then  he  went  on,  and 
"  Jaid,)  I  blefs  God,  I  was  born  in  a  Land  of 
"  -Light,  where  the  Gofpel  hath  been  preach- 
"  ed  in  Power  and  Purity :  He  might  have 
"  brought  me  forth  in  a  Land  of  Darknefs  and 
"  Ignorance;  but  bleffed  be  God,  for  J  ejus 
«  Chriji  —  (The  Perjon  whopublijhes  this  Speech 
Jays,  more  of  it  could  not  be  taken,  becaufe  of  the 
Noife  of  the  People,  and  Interruption  of  one  of 
the  Sheriffs  ;  and  whether  thus  far  be  genuine, 
we  have  a  great  deal  of  Reafon  to  aueftion  :  He 
adds,)  That  the  Alderman  intreated  the  She- 
riff to  intercede  with  his  Majefty,  to  be  kind 
to  his  poor  Wife  and  Children  :  And  the  She- 
riff promifing  him  to  wait  on  his  Majefty  the 
next  Day  about  it,  he  replied,  "-Mr.  Sheriff, 
I  thank  you  ;  the  Lord  reward  you  a  thou- 
fand  fold  :  The  Lord  put  it  into  your  Hearts 
to  be  kind  to  the  Widows  and  Fatherlefs ; 
it  is  your  Duty.  The  Lord  put  it  into  the 
Hearts  of  all  good  People  to  pray  for  me". 
And  having  finilhed  his  Devotions,  the  Exe- 
cutioner did  his  Office. 

The  Attainder  of  Alderman  Comijh  was  re^  «. 
verfed  by  Act  of  Parliament,  in  the  firft   Year  ta'LL  n 
of  King  William  and  Queen  Mary.  verfed. 

Bifhop  Burnet,  mentioning  thefe  Trials,    in  Rtmath 
his  Pofthumous  Hiftory,    Vol.  1.  fays,    That*»/^/««r 
Mrs.  Gaunt  was  a  mighty  pious  charitable  Wo-  lafi  ^riaIk 
man  ;  and  that  there  was  no  other  Witnefs  a- 
gainft  her,  but  the  Perfon   fhe  harboured,   be- 
fides  her  Maid,  which  he  thinks  was  not  legal 
Evidence  ;   and  reflects  on  the  Court,  for  di- 
recting the  Jury  to  convict  her ;  efpecially  there 
being  no  Proof,    that  fhe  knew  the  Perfon  fhe 
harboured    was    a    Rebel.      He  adds,     That 
Woman  died  with  great  Conftancy,  and  rejoyced 
Jhe  was  made  the  jirji  Martyr  for  Religion. 

This  is  another  notorious  Inftance  of  this 
Right  Reverend  Prelate's  being  given  to 
Leafing-making,  as  his  Countrymen  call 
it  :  For,  in  the  firft  Place,  Mrs.  Gaunt  was 
not  fo  much  as  charged  with  harbouring  Burton, 
but  with  maintaining  him  and  giving  him  Mo- 
ney ;  which  Facts  were  proved  upon  her  by 
Burton,  his  Wife,  and  Daughter  j  nor  was  there 
any  Maid  of  Mrs.  Gaunt's  called  as  an  Evi- 
dence againft  her.  It  was  alfo  proved,  that 
fhe  afflfted  Burton  to  make  his  Efcape  ;  and  that 

the 
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•the  Prifoner  and  her  Husband  made  it  their  Bu- 
1  finefs  to  conceal  and  convey  Rebels  and  Trai- 
tors beyond  Sea,  and  actually  conveyed  over 
the  Lord  Shaftesbury,  and  feveral  more  of  the 
Bifhop's  Friends  5  for  which  Reafon,  I  prefume, 
he  gives  her  thofe  Epithets,  of  Pious  and  Chari- 
table. It  is  plain  alfo,  from  the  Trial,  that  me 
knew  Burton  was  .in  the  Proclamation  :  She  did 
not  deny  it,  when  the  Court  demanded,  if  fhe 
did  not  know  that  Burton's  Name  was  in  the 
Proclamation  about  Rumbold's,  or  the  Rye-Houfe 
Plot  •,  but  anfwered,  It's  like,  I  might  :  Which 
furely,  the  Bifhop  could  never  look  upon  as  a 
Proof  of  her  being  unacquainted  with  it.  But 
there  was  further  Evidence,  that  fhe  knew  of 
the  Proclamation,  and  the  Prifoner's  Guilt :  It 
appears  in  the  Trial,  that  the  Reafon  fhe  main- 
tained Burton,  and  took  fuch  Care  to  fend 
him  away,  was,  for  Fear  he  fhould  become  an 
Evidence  againft  her  own  Husband,  and  not 
out  of  Friendfhip  to  Burton  ;  much  lefs  did 
fhe  do  it  as  an  Aft  of  Piety  and  Charity,  un- 
lefs  fhe  looked  upon  the  concealing  and  con- 
veying away  Traitors  and  Rebels,  to  be  Acts  of 
Piety  and  Charity. 

But,  whatever  were  the  Motives  fhe  went  up- 
on, it  muft  be  acknowledged  to  be  a  very  bale 
Action  in  Burton,  to  come  in  as  a  Witnefs  a- 
gainft  a  Perfon  who  had  maintained  him  in 
his  Diftrefs,  and  faved  him  from  the  Gallows  : 
A  Man  of  any  Spirit  or  Generofity,  would  have 
chofen  Death  rather  than  Life,  upon  fuch  Terms. 
And  fuch  Inftances  as  this,  and  that  other  of 
Fernley,  who  harboured  the  very  fame  treacherous 
Burton,  would  make  Men  very  cautious  how 
they  harboured  their  beft  Friends  on  fuch  Occa- 
fions  as  thefe.  William  Ring,  who  harboured' 
Lawrence  and  Kelloway,  alfo  is  another  unhappy 
Inftance  of  the  Ingratitude  and  Bafenefs  of  fbme 
Men,  who  can  facrifice  their  beft  Friends  and 
Benefactors,  to  fave  their  own  Lives. 

As  to  Mr.  Cornijh,  it  was  certainly  his  own 
"Witnefs,  Mr.  Sheppard,  that  hanged  him.  There 


was  but  one  Witnefs  againft  him,  namely^  Co-  16S5 
lonel  Rumfey,  till  Sheppard  appeard  ;  for  as  to  l  JaC  n 
Goodenough,  his  Teftimony  was  trifling  ;  and  {^'/~>*> 
no  Jury  would  ever  have  found  a  Man  guilty 
of  High-Treafon  upon  it.  But  when  Colonel 
Rumfey  had  fworn,  that  Alderman  Cornijh  was 
at  that  treafonable  Confutation  at  Mr.  Sheppard' % 
with  the  Duke  of  Monmouth,  the  Lord  Rujj'el, 
Armftrong,  and  Fergufon  -,  and  that  he  heard  the 
Declaration  read,  which  they  defigned  to  pub- 
lifh  on  the  intended  Infurrection,  and  approved 
of  it :  And  Mr.  Sheppard  depofed  alfo  poft- 
tively*  that  the  Alderman  was  at  his  Houfe  j 
and,  that  he  carried  him  into  that  very  Com- 
pany, without  asking  any  Qiieftions,  as  Rum- 
fey had  depofed  :  Here  were  two  pofitive  Wit- 
nefTes  of  his  being  at  that  treafonable  Confult : 
And  his  Friend  Sheppard's  difagreeing  with  Rum- 
fey,  as  to  that  Circumltance  of  his  hearing  the 
Declaration  read,  could  not  avail  him  :  There 
was  fo  ftrong  a  Preemption  that  Cornijh  was  an 
Accomplice,  that  the  Jury  could  fcarce  doubt  of 
it,  after  both  WitnefTes  had  fworn  pofitively  he 
was  there,  and  introduced  without  any  Queftions 
asked,  when  the  Company,  met  upon  fuch  a 
Defign,  defired  they  might  be  private-,  and 
that  even  Sheppard's  own  Servants  might  not 
come  up:  Is  it  to  be  fuppofed,  after  this,  that 
Mr.  Sheppard  would  have  canied  up  a  Gentle- 
man, without  their  Leave,  who  was  not  a  Con- 
federate with  them  ?  However,  if  it  was  not 
fuch  Teftimony  as  ought  to  have  prevailed  on 
the  Jury  to  convict  him,  it  was  certainly  legal 
Evidence  at  leaft.  We  have  feen  Men  con- 
victed upon  Evidence  in  other  Reigns,  that  has 
neither  been  fo  ftrong,  or  fo  legal  as  this. 

The  Alderman's  Friends  were  apprehenfive 
Sheppard's  Evidence  would  do  him  more  Hurt 
than  Good,  and  had  kept  him  out  of  the  Way  till 
the  Jury  were  juft  returning:  And,  as  one  ob- 
ferves,  there  was  a  kind  of  Fatality  in  his  ap- 
pearing then  ;  for,  if  he  had  not,  his  Friend 
probably  had  been  acquitted. 


I68?-  The   Trial    of  Charles   Bateman,  Surgeon,    for  »«* 

I  Jac.  II.  J  O  '  I  Jac  |{ 

High-Treafon,  at  the  Old-Baily,   London,  on  the  9th  of 
December,  168  c;.     1  Jac.  II. 


Bate- 
man'j  'tri- 
al. 


V^-v-v> 


The  Tnditt- 
ment. 


Keeling'/ 

Evidence. 


T*  H  E  Indictment  charges  the  faid  Charles 
Bateman  with  High-Treafon,  in  confpiring 
the  Death  of  the  late  King  Charles  II.  for  that  he, 
the  faid  Charles  Bateman,ox\  the  30th  Day  of  May, 
in  the  3  5th  Year  of  the  faid  late  King,  at  the  Parifh 
of  St.  Dunftan's  in  the  Weft,  in  the  Ward  ofFar- 
ringdon-without,  being  affembled  with  divers  o- 
ther  Rebels  and  Traitors,  did  promife  and  un- 
dertake to  be  aiding  and  affifting  in  feizing  the 
Perfon  of  the  faid  King,  taking  the  Tower  of 
London,  furprifing  the  City,  the  Savoy,  and  the 
Royal  Palace  of  Whitehall,  againft  the  Duty  of 
his  Allegiance,  &c. 

The  King's  WitnefTes  being  called,  Jofiah 
Keeling  was  fworn,  who  gave  a  General  Account 
of  the  Plot,  and  depofed,  That  the  Confpira- 
tors  having  divided  the  City  into  twenty  Parts, 
Mr.  Bateman  was  pitched  upon  as  a  fit  Perfon 


to  manage  one  of  thefe  Divifions,  in  order  to 
an  Infurrection,   the  feizing  of  the  City,  &c. 

The  Prifoner  obfervihg,  that  this  Evidence 
did  not  affect  him  ;  the  Court  dechred  the  Ju- 
ry were  to  take  no  further  notice  of  it,  than  as 
a  General  Proof  of  the  Plot. 

Thomas  Lee  being  fworn,  depofed,  That  he  Lee**  E- 
was  fent  by  Sheriff  Goodenough  to  the  Prifoner,  t/idence. 
to  difcourfe  with  him  concerning  the  intended 
Divifion  of  the  City  into  twenty  Parts  ;  and  he 
obferved  the  Prifoner  was  no  Stranger  to  the 
Defign  :  That  he  confented  to  it,  and  defired  to 
talk  with  Mr.  Goodenough  about  it :  That  he 
went  With  the  Prifoner,  at  another  Time,  to  the 
late  Duke  of  Monmouth's,  and  having  difcourf- 
ed  with  fome  of  his  Grace's  Family  $  he  told 
this  Witnefs,  that  the  Duke  was  willing  to  en- 
gage  in  the  Bufinefs  •,  and   had  feveral  Horfes 

kept 
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Good- 
enough'/ 

Evidence- 


Bate- 


1684.  kept  in  the  Country,  to  be  in  a  Readinefs  when 
iJac.II.  Things  fhould  come  to  Extremity  :  That  he 
went  with  the  Prifoner  alfo  to  a  Tavern,  where 
was  propofed,  the  feizing  the  King,  the  Tower, 
Whitehall,  &c.  and  the  Prifoner  faid,  he  would 
not  be  wanting  therein :  And  that  they  had  o- 
ther  Difcourfe  tending  to  an  Infurreclrion  •  and 
particularly  the  Prifoner  faid,  he  intended  to 
take  a  Houfe  near  the  Tower,  and  place  Men 
in  it,  in  order  to  furprize  it  •,  and  that  he  had 
had  feveral  Conferences  with  Sea-Captains  a- 
bout  that  Affair. 

Goodemug h  depofed,  That  being  at  the  Ta- 
vern with  Wade,  the  Prifoner,  and  other  Con- 
fpirators,  the  Prifoner  did  not  only  approve 
of  their  Defign,  but  promifed  to  ufe  his  Intereft 
in  raifing  Men  ;  and  faid,  he  would  not  only 
afiift  in  the  Divifion  allotted  him,  but  in  furpri- 
fing  the  Savoy,  and  driving  the  Guards  put  of 
Town. 

Mr.  Bateman  urged,  in  his  Defence,  the  Im- 

man'iZ»e-  probability  of  his  being  engaged  in  fo  defperate 

fence,        a  Defign  ;  and  demanded  the  Reafon  he  was  not 

profecuted  fooner,  the  Witnefles  having  fworn 

they  were  fpoken  fo  long  lince. 

The  King's  Counfel  replied,  That  Goodenough 
was  not  to  be  had,  till  after  the  Rebellion  in 
the  Weft  ;  and  Reeling's  fmgle  Teftimony  was 
not  fufficient  to  convict  him. 

Then  the  Prifoner  called  one  Baker,  a  broken 
Shoe-maker,  to  invalidate  Lee's  Teftimony,  who 
faid,  That  Lee  defired  him  to  infinuate  him- 
felf  into  the  Prifoner's  Company,  and  talk  with 
him  of  State  Affairs,  in  order  to  entrap  him  •, 
but  no  great  Weight  was  laid  upon  this  Evi- 
dence, it  being  fuppofed  the  Witnefs  was  hired 
to  blaft  Lee's  Credit. 

The  Prifoner  was  found  Guilty  :  And  be- 
ing called  to  hear  Judgment  on  Friday  the  nth 
of  December,  he  objected,  That  Goodenough 
Was  not  fully  pardoned  :  But  the  Court  inform- 
ed him,  that,  as  to  the  Outlawry,  he  was  par- 
doned, and  the  Pardon  allowed  in  the  Court  of 
King's-Bench  ;  and  for  any  thing  elfe  he  was  not 
condemned,  profecuted.  Then  Sentence  was  paffed  on  the 
Prifoner  as  a  Traitor  }  and  he  was  executed  at 
Tyburn  on  the  18  th  of  December. 

The  Enemies  of  the  Government  reported, 
that  Mr.  Bateman  was  a  Madman  ;  and  char- 
ged it  on  the  Miniftry,  as  a  great  Piece  of  Bar- 
barity, to  try  and  execute  a  Man  that  was  di- 


He  is  con- 
victed, 


and  exe- 
cuted. 

Remarks 
en  Bate- 
man' s  ^Tri- 
al. 


ftracted :  But  it  is  evident  Bateman  was  not 
mad,  when  he  was  commited  to  Newgale,  by 
the  Confeffion  of  his  Friends ;  nor  at  the 
Time  of  his  Execution  :  For  they  tell  us,  he 
made  a  very  Pious  and  Chriftian  Exit :  And 
fhould  the  Court  neglect  to  try  a  Man  that  pre- 
tends to  be  mad,  when  he  is  brought  before 
them,  every  Criminal  would  make  the  fame 
Pretence.  No  doubt  the  Court  were  fatisfied 
Mr.  Bateman  counterfeited  ;  and  it  is  a  ftrong 
Prefumption  he  did,  fince  it  appears  he  was  not 
mad  before  or  after :  The  Court  were  fo  indul- 
gent, indeed,  to  allow  his  Son  to  write  for 
him,  and  affift  him  in  his  Defence,  when  he 
affirmed  he  was  not  well,  which  fome  make  an 
Argument  of  the  Prifoner's  Madnefs  :  Particu- 
larly thofe  worthy  Hiftorians,  the  Authors  of 
Rapin,  who  turn  every  Favour  their  Friends  re- 
ceive, into  a  Hardfhip ;  and  clamour  againfl  their 
Governors,  for  what  they  ought  to  return  them 
Thanks. 

Bifhop  Burnet  fays,  The  fending  Mr.  Bate- 
man to  that  difmal  Prifon  of  Newgate  made  him 
mad  :  I  prefume  he  means,  he  was  feized  with 
Horror  at  the  Thoughts  of  his  approaching 
Trial  ;  for  a  Friend  of  his,  that  has  given  us 
the  following  Character  of  the  Man,  only  favs, 
He-grew  melancholy  ;  and  appeared  little  left  than 
diftratled,  when  he  came  upon  his  Trial. 

Mr.  Bateman'*  Characler,  by  a  Friend, 

"  Mr.  Bateman  was  a  Man  of  good  Senfe, 
"  good  Courage,  and  good  Company  ;  of  a  very 
"  large  and  generous  Temper,  and  of  confider- 
"  able  Repute  and  Practice  in  his  Calling ;  a 
"  great  Lover  and  Vindicator  of  the  Liberties 
"  of  the  Kingdom  ;  and  of  more  Intereft  than 
'*  moft  of  his  Station.  Being  kept  clofe  Prifo- 
"  ner  in  Newgate,  the  "Windows  and  Rooms 
"  all  dark,  and  little  or  no  Company,  having 
"  been  a  free,  jolly  Man,  and  ufed  to  Conver- 
"  fation  and  Diverfion,  he  foon  grew  deeply 
"  melancholy,  that  when  he  came  on  his 
"  Trial,  he  appeared  little  lefs  than  diffracted. 
"  However,  he  was  found  guilty  •,  and  juft  be- 
"  fore  his  Execution,  very  much  recovered 
«e  himfelf,  dying  as  much  like  a  Chriftian,  and 
"  with  a  Prefence  of  Mind  inferior  to  few  that 
"  have  fuffered." 


1685. 

I  Jac.'lf. 


xjfc'ii.The   Trial    of    John    Hampden,    Efq;   for  High-^n 
iQ^     Treafon,  on  the  30th  of  December,  1685.    I7ac-  H- 

den'j  Tri- 

cThehdiH-  HpHE  Indictment  charges  the  Prifoner  with    Forces  toraife  a  Rebellion  within  this  Kingdom, 
ment.  JL    High-Treafon,  in  confpiring  the   Death   againft  the  Duty  of  his  Allegiance,  i£c. 

of  the  late  King  Charles  II.  and  the  Subverfion       Mr.  Hampden  objected,  That  he  ought  not  OhjtBu  f>* 
of  the  Government  ;    for  that  the  faid  John   to  be  queftioned  for  this  Facl  again,  becaufe  he  h*d\"*. 
Hampden,  on  the  20th  of  July,  in  the  35th  Year!  had  been  tried  and  convicted  of  the  fame  two^ ,  £ 
of  the  faid  late  King,  at  the  Parifh  of  St.  Giles's  J  Years  fince  ;  and  was  now  a  Prifoner  in  Exe-  this  Of 


in  the  Fields,  in  the  County  of  Middlefex,  did 
traitoroufly  meet,  and  confult  with  James  Duke 
of  Monmouth,  and  divers  other  Traitors,  how 
to  procure  great  Sums  of  Money,    and  levy 


cution  for  his  Fine :  But  he  fhould  wave  all 
Manner  of  Pleas,  and  throw  himfelf  upon  the 
King's  Mercy. 

The 


faf 


i  Jac.  II. 

//c  confff- 

fefj'es  tie 
C'Larce. 
Is  condem- 
ned. 
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The  Chief  Juftice  anfwered,  He  had  never 
yet  been  tried  for  Treafon  •,  (bht  for  a  Mifde- 
ikeanor )  ;  and  he  muft  either  plead  Guilty  or 
Not  guilty  :  Whereupon  he  pleaded  Guilty  ; 
acknowledged,  he  had  highly  offended  his  Ma- 
nth  ,  and  begged  the  Chief  juftice  -would  inter- 
cede for  him.  Whereupon  his  Plea  was  record- 
ed ;  and  Mr.  Recorder  pronounced  the  ufual 
Sentence  in  Cafes  of  High-Treafoh. 


tne  Remark. 


Is  it  poffible,  after  the  Convictions  and  Con-     *<&5- 
feffions   of  fo    many  principal  Confpirators,    to  x  Jac-  r5' 
doubt  of  the  Plot  that   was  carried  on  by 
Duke   of  Monmouth,  the  Lord  Shaftesbury,  &c. 
againft  King  Charles  II  ? 

Mr.  Hampden  was  afterwards  pardoned  by 
King  James,  and  yet  appeared  one  of  his  great- 
eft  Enemies  at  the  Revolution, 


iffSy. 

I  Jac   ~ 


LordDe- 
lamere'i 
atrial. 


O-v-sJ 


n  The  Trial   of  Henry    Lord  Delamere,  for  High-  t ^lt 
Treafon,   before  the    Lord    Chancellor   Jeffries,    Lord 
High  Steward,  pro  hac    vice,   and    thirty    Peers,    his 
Tryers,  on   the  14th  of  January,  i68l    *  Jm*  II. 


tfhelndiB-  f  i  \  H  E  Indictment  was  found  by  the  Grand 
ment.  ^     jurv  0f  tne  County  Palatine   of  Chefter, 

and  charged  the  Prifoner  with  High-Treafon,  in 
comparing  the  Death  of  the  King  •,  for  that,  on 
the  14th  Day  .of  April,  in  the  firft  Year  of  his 
Majefty's  Reign,  at  Mere,  inthe.faid  County 
of  Chefter,  he,  the  faid  Henry  Lord  Delamere, 
did  traitoroufly  affemble,  confult,  and  agree, 
with  Charles  Gerrard  Efqi  and  others  falfe  Trai- 
tors, to  raife  Money  and  Forces  to  make  a  Re- 
bellion, and  to  feize  the  City  of  Chefter,  with 
the  Magazines  there  •  and  that  afterwards,  on 
the  27th  of  May,  in  the  Year  abovefaid,  he  took 
a  Journey  from  London  to  Mere  aforefaid,  to  ac- 
complifh  his  faid  traitorous  Intentions  ;  and 
that,  on  the  4th  of  June ,  in  the  faid  Year,  at 
Mere  aforefaid,  in  further  Profecution  of  his 
faid  traitorous  Purpofes,  he  did  invite  divers  of 
his  Majefty's  Subjects  to  join  with  him  and  the 
faid  other  Traitors ;  againft  the  Duty  of  his  Al- 
legiance, &c. 

His  Lordfhip  being  arraigned,  and  required  to 
hold  up  his  Hand,  infilled,  that  by  his  Privi- 
lege of  Peerage,  hi  need  not  hold  up  his  Hand  ; 
and  the  Lord  High  Steward  was  of  Opinion,  it 
was  not  material,  whether  he  did  or  not,  if 
they  were  fatisfied  he  was  the  fame  Perfon  that 
was  indicted. 

The  Lord  Delamere  defiring  to  be  inform- 
ed, Whether  he  was  to  addrefs  himfelf  to  his 
Grace,  or  to  the  Lords  Triers,  was  anfwered, 
He  muft  direct  what  he  had  to  fay,  to  the  Lord 
High  Steward,  who  was  Judge  of  the  Court, 
but  not  one  of  the  Triers, 
A  ?ka  to  Then  his  Lordfhip  prefented  a  Plea  in  Paper, 
%^nmi£  figned  with  his  own  Hand,  to  the  Jurifdiction 
of  the  Court ;  infilling,  I.  That  he  ought  to  be 
tried  by  the  whole  Body  of  the  Peers  in  Parlia- 
ment ;  becaufe  the  Parliament  was  ftill  in  Be- 
ino-,  under  a  Prorogation,  and  not  diffolved. 
1.  Becaufe  the  Houfe  of  Lords  was  already  pof- 
feffed  of  the  Caufe,  it  having  been  agitated 
there  the  laft  Seffion: 

To  which  it  was  anfwered,  That,  if  the  King 
pleafed  to  try  a  Peer  in  Parliament,  the  Record 
was  brought  into  the  Houfe,  and  they  pro- 
ceeded there  as  in  other  Cafes  ;  all  the  Peers 
being  Judges.  Thus  it  was  in  a  Time  of  Sef- 
fion of  Parliament ;  but  when  the  Parliament 
was  prorogued,  then  the  Proceedings  were  be- 


diciion  of 
the  Court, 


fore  the  Lord  High  Steward  :  Nor  was  the 
Houfe  of  Lords  poffeffed  of  the  Caufe  :  There 
was  nothing  depending  there,  that  could  ouft 
this  Court  of  its  Jurifdiction  :  Nothing  but  a 
Petition,  and  the  King's  Anfwer,  that  he  in- 
tended a  fpeedy  Profecution  of  this  Lord  :  There 
was  not  fo  much  as  an  Indictment  returned  thi- 
ther, or  found  during  that  Seffion.  And  In- 
ftances  were  given  of  the  Lord  Comwallis,  and. 
the  Lord  Morley  being  tried  by  Commiffion  du- 
ring a  Prorogation  of  Parliament.. 

The  Lord  Delamere  obferved,  That  in  thefe 
Trials  the  Queftion  never  came  under  Debate  i 
To  which  the  Lord  High  Steward  anfwered, 
That  it  would  have  been  Error  in  the  whole 
Proceedings,  if  the  Court  had  not  Jurifdiction  ; 
and  the  Judges  would  not  have  let  Things  pafs 
in  that  Manner,  if  they  had  been  erroneous  : 
Befrdes,  there  were  a  great  many  other  Inftan- 
ces  to  be  given  ;  he  had  only  mentioned  thefe 
as  late  Precedents  within  Memory. 

Then  the  Prifoner  defired,  he  might  have 
Counfel  to  argue  thefe  Points  •,  but  was  an- 
fwered, the  Objections  Were  trifling  :  However, 
if  he  had  Counfel  ready,  they  would  hear  them  j 
for  a  Prifoner  muft  always  be  ready  to  anfwer  a 
Plea  to  the  Jurifdiction  of  the  Court ;  and  his 
Lordfhip  having  no  Counfel  ready,  his  Plea  <ft,e  pua, 
was  over-ruled :  And  his  Lordfhip  pleaded  Not-  over-ruhl 
guilty. 

Then  the  Lord  High  Steward  made  the  fol- 
lowing Speech  upon  the  Occafion. 

Lord  High  Steward. 
My  Lords, 
"  T  KNOW  you  cannot  but  well   remem-  lwA  jjigh 
"   X.    her,  what  unjuft  and  infolent  Attempts  Steward' t 
"  were   made,  upon  the   rightful  and  unalter-  Speech. 
"  able  Succeffion  to  the  Imperial  Crown  of  thefe 
"  Realms,  under  the  Pretence  of  that,  which 
"  has  been  fo  often  found  to  be  the  Occafion  of 
"  Rebellion,  I  mean  the  fpecious   Pretence  of 
"  Religion,  by    the   fierce,  froward,    and  fa- 
"  natical  Zeal  of  fome  Members  of  the  Houfe 
"  of  Commons,  in  the  laft  Parliaments,  under 
"  the  late  King  Charles  II. /of  everbleffed  Me- 
"  mory. 

"  Which,   by  the  wonderful  Providence  of 
"  Almighty    God,    not  prevailing,    the  chief 
"  Contrivers  of  that  horned  Villany  confu-lted 
7  C  "  to- 
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i<JSy.     «'  together,  how  to  gain  that  Advantage  upon 
i  JacII.it  the  Monarchy  by   open   Force,  which  they 
^■/"v>-;  «  could  not  obtain  by  a  pretended  Couffe  of 
"  Law. 

*c  And,«  in  order  thereto,  it  is  too  Well  known, 
*'  how  they  had  fevefal  treafonable  Meetings, 
"  made  bold  and  riotous  ProgrefTes  into  feve- 
**  ral  Parts  of  the  King's  Dominions ;  thereby 
*'  endeavouring  to  debauch  the  Minds  of  the 
**  well-meaning,  though  unwary  and  ignorant, 
"  Part  of  the  King's  Subjects, 

"  But  thefe  their  evil  Purpoles,  it  pleafed 
<{  God  alfo  to  fruftrate,  by  bringing  to  Light 
"  that  curfed  Confpiracy  againft  the  Life  of  his 
«'  Sacred  Majefty,  King  Charles  II.  as  alfo  a- 
"  gainft  that  of  our  Dread  Sovereign^  that  now 
*'  is,  whom  God  long  preferve; 

"  Thefe  hellifh  and  damnable  Plots j  one 
"  would  have  thought,  could  not  have  furvi- 
*c  ved  the  juft  Condemnation  and  Execution  of 
*'  fome  of  the  chief  Contrivers  of  them  5  efpe- 
"  cially  confidering,  thatj  after  it  had  pleafed 
*'  Almighty  God  to  take  to  himfelf  our  late 
"  merciful  and  dread  Sovereign,  no  fooner  was 
«'  his  Sacred  Majefty,  that  now  is,  feated  in  the 
*«  Royal  Throne  of  his  Anceftors,  but  he  made 
**  it  his  iitmoft  Endeavours^  not  only  to  con- 
"  vince  the  World,  that  he  had  quite  forgot 
**  thofe  impudent  and  abominable  Indignities 
"  that  had  been  put  upon  him,  only  for  being 
"  the  beft  of  Subjects,  and  the  beft  of  Bro- 
«'  thers  j  but  did  alfo  give  forth  the  raoft  be- 
**  nign  Affufances  imaginable  to  all  his  loving 
*'  People,  that  he  would  approve  himfelf  to 
««  be  the  beft  of  Kings. 

«c  And  farther  to  evince  the  Reality  of  thefe 
tc  his  gracious  and  heroick'Refolutions,  he  im- 
*'  mediately  called  a  Parliament ;  and  therein 
*c  repeated  and  folemnly  confirmed  his  former 
*e  Royal  Declarations  j  of  having  a  particular 
"  Care  of  maintaining  our  eftablifhed  Laws 
"  and  Religion  :  With  which  that  wife,  great, 
*'  and  loyal  Affembly  were  fo  fully  and  per- 
«'  fect-ly  fatisfied,  that  they  thought  they  could 
*'  not  make  fufficient  Returns  of  Gratitude  for 
**  fuch  gracious  and  Princely  Condefcenflons* 

*'  And  yetj  my  Lords,  while  the  King  and 
'*  the  Parliament  were  thus,  as  I  may  fay,  en- 
*'  deavouring  to  out^do  each  other  in  Expref- 
«'  fions  of  Kindnefs,  that  wicked  and  unnatural 
"  Rebellion  broke  out ;  and  thereupon,  the 
v"  Arch-Traitor,  Monmouth,  was  by  a  Bill, 
'*  brought  into  the  Lower  Houfe,  and  pafled 
"  by  the  general  Confent  of  both  Houfes,  (and 
"  I  could  wifli,  my  Lords,  for  the  Sake  of 
"  that  Noble  Lord  at  the  Bar,  that  I  could  fay 
"  it  had  pafled  by  Confent  of  every  particular 
«'  Member  of  each  Houfe),  juftly  attainted 
<«  of  High-Treafon. 

"  My  Lords  j  What  Share  my  Lord  at  the 
«e  Bar  had  in  thofe  other  Matters,  I  muft  ac- 
««  quaint  you,  is  not  within  the  Compafs  of  this 
«'  Indictment,  for  which  you  are  to  try  him  as 
"  his  Peers  j' for  that  is  for  a  Treafon  alledgedto 
•«  have  been  committed  by  him  in  his  Majefty's 
«*  Reign  that  now  is* 

"  Give  me  Leave,  my  Lords,  to  detain  you 
"  with  a  Word  or  two  more  upon  this  Occa- 
«•«  fion  5  and  that  is,  To  let  you  know,  That 
«(  as  my  Lord  at  the  Bar  may  with  great  Safety 
««  and  Security  to  himfelf,  rely  on  your  Lord- 
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"  fhip's  Candour  and  Integrity  j  that  you  will     '68y. , 

'*  be  tenderly  careful,  and  ready  to  acquit  him  '  Jac-  Ir> 

"  of  the  Treafon  whereof  he  is  accufed,  if  up-  ^^J 

!*  on  the  Evidence  that  fhall  be  given  you,  you 

"  fhall  find  him  innocent :  So  I  muft  tell  you, 

"  the   King  has  an  entire  Confidence  in  your 

"  Refolution,  Fidelity,    and  good   Affections 

*'  to  him,  that  you  wiil  not,  by  Reafonof  the 

"  Prifoner's  Quality,  and  Nearnefs  to  you,   as 

"  being  a  Peer  of  this  Realm,  acquit  him  if  he 

"  fhall  appear  to  be  guilty. 

"  My  Lords,  I  have  one  Thing  further  to 
"  mind  your  Lordfhipsof  -,  That,  according  to 
"  the  ufual  Forms  of  'Proceedings  in  thefe 
"  Cafes,  if  your  Lordfhips  have  any  Queftions 
"  to  propound,  wherein  you  would  be  fatis- 
(i  fied,  as  to  any  Matter  either  of  Fact  or  Law, 
"  your  Lordfhips  will  be  pleafed  to  put  thofe 
"  Queftions  tome;  and  I  fhall  take  Care  to 
"  give  your  Lordfhips  the  beft  Satisfaction  I 
"  can." 

The  Lord  Delamere  defiring  he  might  have 
one  to  write  for  him,  it  was  granted. 
^  Then  the  King's  Witnefles  were  called  ;  and  LorMa^ 
firft  the  Lord  Howard  of  Ef crick  was  fworn,  ard"'  E*1' 
who  gave  a  General  Account  of  the  Lord  Shaftef-  de"ce' 
burfs  Confpiracy,  as  at  the  Trials  of  the  Lord 
Rujfel  and  Colonel  Sidney t  which  Plot  was  pre- 
vious to  this  for  which  the  Puifoner  was  indict- 
ed ;  but  it  was  fuggefted  by  the  King's  Coun- 
fel,  that  the  Confpirators  were,  many  of  them, 
the  fame  in  both  Confpiracies. 

The  Lord  Grey  being  fworn  next,  depofed  Lord 
as  follows.  About  the  Time  when  the  Election  ^f' 
of  Sheriffs  was  fo  much  contefted  in  the  City  of 
London,  the  Duke  of  Monmouth  and  my  Lord 
Shaftesbury  began   to  difcourfe  about  making 
ufe  of  that,  as  an  Opportunity   to  accomplifh 
their  Defign  ;  for  they  thought  the  Ferment  fo 
high,  that  Men  would  eafily  be  difpofed  to  an 
Infurrection.:    And  they  propofed  to  procure  a 
Rifing  in  three  Parts  of  the  Kingdom  at  once  : 
One  in  Chefhire,    where  the  Duke  of  Monmouth 
was  to  be  ;  and  there  he  wast©  be  advifed  by  my 
Lord  Macclesfield,  my  Lord  Brandon,  my  Lord 
Delamere  that  then  was,   and  the  Prifoner  at  the 
Bar,  what   Gentlemen  were  proper  to  apply  to 
for  joyning  in  the  Defign  :  The  fecond  was  in 
London,  which  was   the  Province  affigncd  my 
Lord   Shaftefbury :  And  the  third  in  the  JVeJiy 
which  was  committed  to  the  Care  of  my  Lord 
Rujfel.     The  Duke  of  Monmouth  did   accord- 
ingly go  his  Progrefs  into   Chefiire  ;    and  on 
his  Return,  was  taken-  into  Cuftody  of  the  Ser- 
jeant at  Arms.     Upon  which  Sir  Thomas  Arm- 
fir  ong  was  fent  Poft  to  Town  to  get  an  Ha- 
beas Corpus,  and  to  deliver  a  Meflage  to  me,  to 
be  communicated   to   my  Lord  Rufiel  and  my 
Lord   Shaftesbury,    which  was  to  this  Effect  ; 
That  he  had  been  kindly  received  by  the  Gentle- 
men of  the  County,  and  had  difcourfed  the  Mat- 
ter with  them  ;  and  found  them  all  inclined  very 
much  to  his  Satisfaction  :  That  upon  his  being 
arrefted,  he  had  been  advifed  to  make  his  Ef- 
cape  into  Chefhire  and  rife  immediately  ;    but 
that  he  would  not  do  a  Matter  of  that  great  Im- 
portance   without    the    Approbation     of   his 
Friends. 

Soon  after  the  late  King's    Death,  the  Duke 
of  Monmouth  was  at  Amfierdam  with  my  Lord 

Argyle  ; 
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Argyle  ;  and  underftanding  an  Infurrection  was 
defigned  in  Scotland,  he  fent  Captain  Matthews 
into  England,   with  a  Meffage  to  Major  Wild- 
man,  deiiring  him  to  procure  a  Meeting  with 
my  Lord  Macclesfield,  my  Lord  Brandon,   my 
Lo'rd  Delamere  and  Mr.  Charlton,  and  acquaint 
them,  that  he  had  received  a  full  Account  of  my 
Lord  Argylfs   Affairs,    and    the    Preparations 
that  had  been  made  for  it  ;  and  accordingly  he 
had  ordered  his  own  Affairs  to  join  with  him. 
He  likewife   fent  Craig   with  a  Meffage  to  the 
fame  Purpofe,  to  other  Friends  in  London  ;  and 
he  difpatched  one   Battefcomb  into  the  JVeft,  to 
prepare  Things   there.     When  Craig   returned 
back  again  to  the  Duke,  he  gave   him  an  Ac- 
count,   that    Major  Wild-man    had    procured  a 
Meeting   with  thofe  Lords  and  Gentlemen  that 
I   mentioned  before,  who  were  all  of  Opinion 
that   the  Duke  mould   go   for  Scotland:  There 
was  likewife  a  particular  Meffage  from  Major 
Wildman  to  the  Duke  of  Monmouth,  that  he  de- 
fired  he  would  bringoverwith  him  a  Broad  Seal, 
to  feal  Com  millions  with,  and  to  take  upon  him 
the    Title    of    King.     The    other    particular 
Branches  of  the  Meffage  I   do  not  fo  well  re- 
member -,    but  only  this,    He  was  particularly 
asked,  If  the  Prifoner  at  the  Bar  was  there  ?  And 
he  laid,  He  was.  , 

Jones  came  fome  Time  after  Craig,  and  gave 
an  Account  of  other  Things  conformable  to 
what  Craig  had  fa  id  ;  and  was  fent  back  again  to 
England  by  the  Duke  of  Monmouth,  to  give  an 
Account  of  his  being  ready  to  fail.  By  all 
Difcourfes  with  the  Duke,  he  depended  very 
much  upon  Chejhirc  ;  and  was  refolved  to  have 
landed  and  begun  there $  but  he  confidered  the 
Perfons  to  beapplied  to  there,  were  Men  of  great 
Quality  and  Intereft  in  their  Country,  and  able 
to  manage  Things  without  his  Affiftance.  But 
in  the  Weft,  the  Friends  he  relied  on,  were  not 
of  that  confiderable  Quality,  and  therefore  he 
chofe  to  land  there. 

Mr.  Wade  being  fworn,  depofed,  That  he  was 
with  the  Duke  of  Monmouth  and  the  Earl  of 
Argyle  in  Holland,  when  they  were  concerting 
Meafiires  for  the  Invafion  of  Great  Britain ;  and 
that,  after  a  Conference  on  this  Subject,  the 
Duke  of  Monmouth  fent  over  Captain  Matthews 
to  his  Friends  in  Chejhire,  and  amongft  the  reft 
to  the  Lord  Delamere  by  Name,  defiring  them 
to  be  in  Readinefs  to  affift  him  when  he  fhould 
land  :  That  when  the  Duke  landed  at  Lyme, 
he  ordered  his  March  fo  that  he  might  meet 
with  his  Chejhire  Friends,  namely,  towards 
Gloucefter,  to  gain  the  Poffeffion  of  Gloucefter- 
Bridge  ;  which  giving  him  the  Command  of 
the  River  Severn,  the  Chejhire-Mtn,  if  they 
had  rofe,  as  was  expected,  might  have  eafily 
affembled,  and  joined  him  :  That  Jones  coming 
over  to  Holland,  to  know  the  Reafon  the  Duke 
ftaid  fo  long,  his  Friends  in  England  expecting 
him  long  before  ;  he  was  difpatched  to  Eng- 
land again,  to  affure  Major  Wildman,  the  Lord 
Macclesfield,  the  Lord  Delamere,  and  Lord 
Brandon,  that  he  was  coming,  and  defired  their 
Forces  might  be  ready  to  affift  him. 

Richard  Goodenough  alfo  depofed,  That  Jones 
was  fent  by  the  Duke  of  Monmouth  from  Hol- 
land, to  give  the  Lord  Delamere  Notice  to  be 
ready  againft  the  Time  he  landed  •,  and  to  defire 
he  would  take  Care  of  himfelf,  that  he  was  not 


fecured  by  the  Government  at  London:  Adding,     i68j. 
That  he  heard  the  Duke  of  Monmouth  fay,    He  *  Jac  1J 
hoped  my   Lord   Delamere  would  not    break  '-''"VNJ 
his  Promife  with  hirm 

Jones,  being  fworn,  depofed,  That  being 
fent  over  from  Holland  by  the  Duke  of  Mon- 
mouth, he  ordered  him,  as  foon  as  he  came  to 
London,  to  fee  for  Captain  Matthews,  Sir  Tho- 
mas Armftrong\  Con-in-Law;  and  defire  him  to 
acquaint  the  Lord  Macclesfield,  the  Lords  Bran- 
don, and  Delamere,  that  he  was  refolved  to 
fet  out  for  England,  the  Day  after  this  Witnefs 
came  away :  That  the  Duke  alfo  gave  him'  a  Pa- 
per of  Inftru&ions  fealed  up,  which  he  was  not 
to  open,  till  he  came  to  Sea ;  and  told  him 
Captain  Matthews  was  to  fend  one  Poft  to  the 
Place  named  in  his  Inftructions,  to  receive  In- 
telligence of  his  Landing,  that  the  Lords  a- 
bove -mentioned  might  have  Notice  of  it  before 
the  Court,  and  repair  to  their  refpective  Stations: 
And  the  Duke  directed,  that  if  Matthews  was 
out  of  the  Way,  he  fhould  apply  himfelf  to 
Wildman;  but  that  he  fhould  not,  by  any 
Means,  deliver  the  Meffage  to  thofe  Lords  him- 
felf. 

That  the  Deponent  coming  from  Holland, 
the  2 2d  of  May,  broke  open  his  Inftructions, 
when  he  was  at  Sea  ;  wherein  was  written  to  this 
Effect  i  Taunton  in  Somerfetfhire  is  the  Place 
to  which  all  are  to  refort :  The  Perfons  to  he  ac- 
quainted with  the  Time  of  landing,  are,  the  Lords 
Macclesfield,  Brandon,  and  Delamere:  The 
Coach  to  be  fent  to  Mr.  Savage' j,  the  Red-Lion 
in  Taunton :  The  Exprefs  was  appointed  to  return 
to  Captain  Matthews'.;  Lodgings,  at  Mr.  Blake' j  ; 
and  if  he  did  not  receive  the  Mefj'age,  he  was  to 
appoint  one  to  receive  it. 

That  this  Witnefs  arrived  at  London,  the  27th 
of  May,  and  fent  for  Mr.  Difney  -,  who  told 
him,  Matthews  and  Wildman  were  both  out  of 
Town  :  Whereupon  he  delivered  his  Meffage  to 
Difney  ;  who  faid,  He  would  do  what  he  could 
to  convey  the  Meffage  to  them :  And  the  Wit- 
nefs then  went  out  of  Town,  and  met  the  Duke 
of  Monmouth  at  Lyme,  where  he  landed  ;  and 
acquainting  the  Duke  with  what  he  had  done, 
he  feemed  troubled,  that  Matthews  was  out  of 
Town. 

Story,  being  fworn,  depofed,  That  on  the  Story's 
28th  of  Mayhft,  one  Brand  told  him,  That  Evidence, 
Jones  was  returned  from  Holland,  with  a  Mef- 
fage from  the  Duke  of  Monmouth ;  and  that  the 
Duke  had  refolved  to  march  to  Taunton  :  That 
this  Meffage  was  delivered  to  Difney,  in  the 
Abfence  of  Captain  Matthews  ;  and,  that  Dif- 
ney, after  he  received  the  Meffage  from  Jones, 
had  fome  Difcourfe  with  the  Lord  Delamere : 
That  the  fame  Night  the  Lord  Delamere  went 
out  of  Town  with  two  Friends,  a  By-way 
through  Enfield-Chace  to  Hatfield.  And  this 
Witnefs  heard  the  Duke  of  Monmouth  fay,  at 
Shipton- Mallet,  That  his  great  Dependance  was 
upon  the  Lord  Delamere,  and  his  Friends  in 
Chejhire  ;  but  he  was  afraid  they  had  failed  him, 
or  betrayed  him,  or  fomefuch  Words  ;  adding, 
That  he  could  have  been  fupplied  elfewhere,  if 
he  had  not  depended  on  them. 

Faux  depofed,  That  he  went  out  of  Town^^.^ 
with  Lord   Delamere,  on  the  27  th   of  May,  ^--denceof 
bout  nine  or  ten  o'  Clock  at  Night:  That  his  Vaux. 
Lordfhip  went  by  the   Name  of  Brown :  They 

came 
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came  to  Hoddefdon  the  fame  Night  about  twelve, 
and  from  thence  went  to  Hit  chin,  and  the  next 
Day  this  Witnefs  returned  to  London  ;  and  his 
Lordfhip  continued  his  Journey  into  Chejhire  to 
fee  his  Son :  That  two  Gentlemen  went  out  of 
Town  with  him,  one  of  their  Names  Edlin. 
■  Edlin  depofed,  That  he  went  with  his  Lord- 
fhip and  Faux  to  Hitchin,  on  the  27th  of  May, 
as  Faux  had  teftified. 

Other  Witneffes  depofed,  That  his  Lordfhip 
went  by  the  Name  of  Brown ;  and  that  the 
Duke  of  Monmouth's  Declarations  were  directed 
to  him  by.  that  Name. 

Hope,  the  Landlord  of  the  Three-Tuns  in  Co- 
Evidence,  sentry,  depofed,  That  his  Lordfhip  went  to  and 
from  London  five  Times,  between  the  Corona- 
tion and  the  firft  of  June:  And,  that  he  was  at 
his  Houfe  the  21  ft  of  June,  and  talked  with  this 
Witnefs,  concerning  an  Encounter  between  the 
King's  Troops,  and  thofe  of  the  Duke  of  Mon- 
mouth ;  particularly  he  faid,  If  the  Duke  of  Al- 
bemarle was  killed,  as  was  reported,  he  was  kill- 
ed by  his  own  Men  5  and  that  the  Duke  had  fe- 
veral  Field  Pieces  and  Arms  for  30,000  Men ; 
fliewed  him  the  Towns  the  Duke  marched 
through  in  a  Map  ;  and  faid,  He  was  afraid 
there  would  be  a  great  many  bloody  Nofes,  be- 
fore  the  Bufinefs  was  ended. 

ThenSaxon,  the  principal  Witnefs,  was  fworn, 
and  depofed,  That  about  the  third  or  fourth  of 
June  lait,  he  was  fent  for  to  Mere,  the  Lord 
Delamere's  Houfe ;  and  when  he  came  there, 
he  was  carried  into  a  lower  Room ;  where  he 
faw  my  Lord  Delamere,  Sir  Robert  Cotton, 
and  Mr.  Crezu  Offley  :  They  told  this  Witnefs, 
he  had  been  recommended  to  them  by  the  Lord 
Brandon,  as  an  honeft  ufeful  Man,  and  they 
hoped  he  would  prove  fo. 

That  they  had  fent  to  the  Duke  of  Monmouth 
in  Holland,  and  received  an  Anfwer  by  Jones ; 
and,  on  the  Receipt  of  that  Anfwer,  the  Lord 
Delamere  came  Poft  from  London,  under  a 
borrowed  Name  :  That  they  defigned  to  have 
raifed  10,000  Men  for  the  Duke,  by  the  firft  of 
June ;  but  found  they  fhould  not  be  able  to 
raife  them  till  Midfummer  ;  becaufe  they  muft 
get  40,000  /.  firft,  for  their  Subfiftence  :  And 
asked  the  Witnefs,  if  he  would  undertake  to 
carry  a  MefTage  to  the  Duke  of  Monmouth?  And 
when  he  told  them  he  would,  the  Lord  Delamere 
gave  him  eleven  Guineas,  and  five  Pounds  in 
Silver,  for  his  Journey:  And  he  did  hire  a 
Horfe,  and  delivered  his  MefTage  to  the  Duke 
of  Monmouth. 

The  Lord  High  Steward  demanding,  How 
the  Lord  Brandon  came  to  recommend  him  to 
thefe  Gentlemen  ?  he  anfwered,  That  being  in 
private  with  the  Lord  Brandon,  he  complained 
of  the  Unfairnefs  of  an  Election,  that  had  been 
carried  againft  him  at  Lane  after ;  and  faid, 
The  Country  were  refolved  to  make  it  a  Pre- 
tence for  an  Infurrectipn:  They  had  an  Inten- 
tion to  fend  for  the  Duke  of  Monmouth  and 
make  him  King  •,  and  they  muft -make  ufe  of 
fuch  Men  as  him,  (the  Witnefs)  that  had  an  In- 
tereft  in  the  Country,  to  ftir  up  the  People  to 
Arms  •,  and  that  the  Lord  Gerrard  fhewed  him 
a  Letter  he  had  written  to  the  Duke  of  Mon- 
mouth, which  he  faw  afterwards  at  Bridgwater. 

The   Lord  Delamere  demanding   of  Saxon, 
If    he   ever  employed  him   before,     that  he 


fhould  tru  ft  him  with  fuch  Secrets?  And   what     1685. 
was  the  Bufinefs  he  was  to  do  ?  *  Jac-  **• 

Saxon  anfwered,  He  never  was  employed  by  ^^^^ 
his  Lordfhip  before,  nor  in  his  Company :  But 
his  Bufinefs  now  was, to  inform  the  Country  of  the 
Time  of  the  Rifing  :  He  was  a  publick  Tradef- 
man  at  Middlewich,  and  much  acquainted  with 
the  ordinary  Sort  of  People. 

The  Lord  Delamere  being  ordered   to   enter  Lord  De 
upon   his    Defence,     defired   he    might    have  lamere 
Time  till  the  next  Morning,  to  review  his  Notes.  d^ires 

To  which  the  Lord  High  Steward  anfwered,  J„£e  his 
He  doubted,  whether  that  could  be  done  by  Defence. 
Law :  For  he  took  this  Court  to  be  of  the  fame 
Nature  as  the  ordinary  Courts  of  Judicature ; 
and  in  thofe  Courts,  afterEvidence  given,  the  Jury 
could  not  be  adjourned  ;  but  muft  proceed  in 
their  Enquiry,  till  they  were  agreed  on  their 
Verdict  :  And  the  Matter  being  propofed  to 
the  Judges,  they  withdrew  into  the  Exchequer- 
Chamber  to  confider  of  it :  The  Lords  Triers 
alfo  withdrew,  leaving  the  Lord  High  .Steward 
upon  the  Bench. 

The  Judges  being  returned,  declared,  That 
this  was  a  Matter  wholly  new  to  them :  They 
did  not  remember,  whether  it  had  ever  been 
done  ',  or  that  it  had  been  queftioned,  whether 
it  might  be  done  ?  That  where  the  Trial  was 
by  a  Jury  in  an  Inferior  Court,  the  Law  was 
clear,  the  Jury,  once  charged,  can  never  be 
difcharged,  till  they  have  given  their  Verdict : 
And  the-Reafon  was,  for  Fear  of  Corruption, 
and  tampering  with  the  Jury  :  But  that  was  no 
Reafon  in  this  Cafe  •,  becaufe  the  Lords  Tri, 
ers  were  Perfons  of  that  Integrity  and  Honour, 
that  it  was  not  to  be  prefumed,  they  could  be 
prevailed  on  by  fuch  Means. 

That  in  the  Trials  of  Peers  in  Parliament, 
the  Matter  had  been  adjourned  from  Day  to 
Day,  and  the  Evidence  given  by  Parcels ;  and 
there  the  Danger  of  tampering  was  equal :  But 
whether  the  Lords,  being  Judges  in  that  Cafe, 
and  in  this,  only  in  the  Nature  of  a  Jury  -,  whe- 
ther that  made  any  Difference,  they  fubmitted 
to  his  Grace  ;  who  being  of  Opinion,  that  they  n0  <fime 
ought  not  to  adjourn,  the  Lord  Delamere  heingal- 
proceeded  in  his  Defence,  and  obferved,  lowedhm 

That  there  had  been  a  great  many  Witneffes  he  enters 
produced  ;  but  little  legal  Evidence  that  affect-  upon  his 
ed  him  :    That  Saxon  was  the  only  Man  that  DefiKe- 
fiid  any  thing  pofitively  againft  him  :  The  reft 
was  but  Hear-fay,  or  fuch  remote  Circumftan- 
ces  as  might  be  talked  to  any  Evidence  againft 
another  Perfon  ;   were  only  urged,  for  want  of 
greater  Matters  to  charge  him  with. 

Then  he  called  feveral  Witneffes  to  difcredit  Witnefic. 
Saxon.  One  depofed,  He  pretended  to  have  Orders  produced, 
to  receive  Money,  and  had  no  fuch  Orders  :  Ano-  fP 
ther,That  Saxonowed  him  feven  Pounds,  and  gave ' 
him  Bond  but  for  fix  :  To  which  Saxon  replied, 
There  was  but  fix  due  :  A  third  faid,  That  an 
Old  Woman  told  him,  Saxon  received  five  and 
twenty  Shillings  for  her,  of  one  Hildage,  and 
never  paid  it  her :  And  a  fourth,  That  Saxon 
fent  him  a  Letter  for  Money  he  owed  him,  and 
fet  a  Bailiff's  Name  to  it :  And  another,  That 
Saxon  owed  feveral  People  Money ;  and  did 
not  pay  them,  as  he  had  promifed. 

Whereupon  the  Lord  High  Steward  faid, 
They  muft  not  think  to  take  off  the  Credibility 
of  a  Witnefs  by  an  Old  Woman's  Tale  j  and, 
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it  was  a  hard  Cafe,  if  any  one  owed  Money* 
and  could  not  pay  it,  his  Teftimony  was  not  to 
be  credited  for  that  Reafon. 

Then  the  Lord  Delamere  called  Witneffes, 
to  prove  that  neither  Sir  Robert  Cotton,  or  Mr. 
Offiey,  were  at  his  Houfe,  at  the  Time  that 
Saxon  had  fworn  he  faw  them  with  him  at 
Mere. 

Billing,  a  Servant  of  Sir  Robert  Cotton'si  de^ 
pofed,  That  he  came  to  his  Houfe  at  JVeftmin- 
Jier,  the  tenth  of  April,  and  remained  there  till 
the  latter  End  of  July. 

Margaret  Davis  depofed,  That  Sir  Robert 
came  to  Town  the  tenth  of  April,  and  did  not 
go  out  of  Town  till  AuguJt. 

Mrs.  Sidney  Lane  depofed,  That  Sir  Robert 
Cotton  came  to  Town  in  April,  and  remained 
there  till  the  latter  End  of  June. 

Several  other  Witneffes  confirmed  the  Tefti- 
mony of  thefe.  Sir  Willoughby  Afion  depofed, 
That  Mr.  Offiey  was  at  his  Houfe,  from  the 
twenty- fourth  of  May,  to  the  fourth  of  June, 
and  then  returned  to  his  own  Houfe  at  Crew- 
Hall;  which  was  confirmed  by  Mr.  Offlefs 
Servant. 

Two  of  the  Lord  Delamere's  Brothers,  and 
other  Witneffes,  depofed,  That  his  Lordfhip 
was  in  London,  the  third,  fourth,  and  fifth  of 
June. 

Then  the  Lord  High  Steward  acquainted  the 
Lord  Delamere,  That  he  would  do  well  to 
give  an  Account  where  he  was,  from  the  twen- 
ty-eighth of  May,  to  the  third  of  June. 

Lord  Delamere.  If  your  Grace  pleafe,  I 
hope  I  fhall  give  you  full  Satisfaction  in  that, 
by  and  by :  But  I  hope  now  I  have  fatisfied 
your  Grace,  and  the  reft  of  my  Lords,  that 
none  of  us  three,  whom  this  Fellow  has  men- 
tioned, were  at  Mere,  when  he  fays  we  were. 

My  Lord,  I  cannot  help  it,  if  People  will 
tell  falfe  Stories  of  me  ;  but  I  hope  your  Lord- 
ihips  will  confider  the  Credibility  of  it.  Is  it 
to  be  imagined,  I  would  take  a  Man  I  knew 
nothing  of,  upon  another  Man's  Word,  into  fo 
great  a  Confidence,  as  to  employ  him  about  a 
Bufinefs  of  this  Nature  ?  I  befeech  your  Lord- 
fhips to  look  upon  him  ;  Does  he  look  as  if 
he  were  fit  to  be  employed  for  the  raifing 
10,000  Men  ?  Does  he  feem  to  be  a  Man 
of  fuch  confiderable  Intereft  in  his  Country  ? 
A  Fellow,  that  I  have  fhewn  to  be  of  no  Re- 
putation in  his  Country  •,  nay,  of  a  very  ill  one. 
And  could  we  have  none  to  employ,  in  a  Mat- 
ter of  this  Moment,  but  fuch  a  Fellow,  as  his 
Neighbours  would  not  take  his  Word  for  any 
Thing?  Befides,  he  isftill  a  Prifoner;  and  your 
Lordfhips  will  not  forget,  he  fwears  to  fave 
himfelf,  having  been  a  Rebel  by  his  own  Con- 
feffion  •,  and  has  not,  as  I  am  informed,  his 
Pardon  yet,  which  renders  his  Teftimony  fuf- 
pecled. 

As  to  my  going  down  on  the  27th  of  May, 
and  my  frequent  riding  Poft  to  and  fro,  I 
fhall  now  fatisfy  your  Lordfhips  of  the  Reafon 
of  my  Journies.  The  firft  Time  I  went  down, 
which  was  between  the  Coronation  and  the 
Meeting  of  the  Parliament,  was  to  take  Pof- 
fefTion of  a  Leafe,  of  a  confiderable  Value, 
which  was  renewed  to  me  by  the  Bifhop:  I 
made  fome  Hafte,  becaufe  of  an  Intimation 
that  the  Bifhop  lay  very  ill;  and  this  I  fhall 
prove. 


Mr.  John  Edmonds  was  called:  1685. 

He  depofed,  That  upon  the  fifth  of  May,  my  *  Jac  **' 
Lord  Delamere  defired  him   to  be    Witnefs  to  otheWii' 
his  taking  PoffefTion  of  an  Eftate,  upon  a  Leafe  rrjfes  of 
of  my  Lord  Bifhop  of  Chefter's  ;  and  that  my  thePrife- 
Lord  went  into  a  Houfe,  next  to  the  Deponent's  ntt  '• 
(at  Boden  in  Che/hire),  and  there  did  take  Pof- 
fefTion :  That  it  was  a  Leafe  for  Lives  ;  and  the 
Bifhop  was  fo  ill  at  that  Time,  that  he  fpoke  to 
no  body. 

Mr.  Henry  was  called. 

He  depofed,  That  he  was  appointed  Attor- 
ney, and  delivered  the  PoffefTion  to  my  Lord 
Delamere,  the  fifth  of  May. 

Lord  De  la  Mere.  The  next  Time  I  have  to 
fpeak  to,  is  the  27th  of  May^  when  I  went 
down  to  fee  a  fick  Child  ;  but  had  not  gone  fo 
fuddenlyj  if  I  had  not  had  Notice  there  was  a 
Warrant  out  againft  me.  And  when  I  was  at 
my  Houfe  in  Cbefhire,  my  Wife  fent  me  Word 
my  eldeft  Son  was  fo  ill,  that  I  muft  make 
Hafte  up,  if  I  would  fee  him  alive ;  and  that  as 
to  the  Warrant,    it  Was  a  Miftakc 

Mrs*  Kelfey  was  called. 

She  depofed,  That  fhe  was  at  my  Lord's 
Houfe  in  the  Country,  when  he  came  down ; 
and  he  faid,  the  Reafon  of  his  coming  was,  be- 
caufe he  heard  there  was  a  Warrant  for  taking 
him  up:  And  befides,  his  little  Son  was  ill. 

My  Lord  Delamere  defired  his  Mother 
might  be  a  Witnefs. 

She  depofed,  That  fhe  fent  him  Word  his 
little  Son  was  ill  •,  and  that  thereupon  my  Lord 
came  down  ;  and  that,  while  he  was  in  the 
Country,  my  Lady,  her  Daughter,  fent  for  her 
Son  up  Poft,  becaufe  his  eldeft  Son  was  dan- 
geroufly  ill  in  Town. 

Mrs.  Kelfey  depofed  further*  That  my  Lord 
came  down  on  Sunday  Night,  and  ftaid  till 
I'uefday  Morning. 

L.  H.  S.  I'uefday  the  fecond,  you  came  a- 
way,  fhe  fays  ;  and  upon  JVednefday,  the  third 
of  June,  your  Brother  fays  you  were  in  Town. 

Lord  Delamere.  It  was  fo,  my  Lord  :  I 
came  Poft  through  Coventry ;  and  that  was  the 
Time  Hope  {peaks  of,  that  I  told  him  I  had 
come  another  Way  into  Chefhire.  I  came  back 
the  common  Way,  my  Wife  having  fent  me 
Word,  the  Bufinefs  of  the  Warrant  was  a  Mif- 
take. 

Mr.  Kelfey  was  called. 

He  depofed,  That  my  Lord  came  down  to 
his  Houfe,  at  Eleven  on  Sunday  Night,  and  took 
Horfe  for  London  at  three  on  Tuefday  Morning  ; 
and  that  the  Deponent  had  Letters  by  him, 
which  gave  an  Account  my  Lord  was  in  Town, 
on  the  JVednefday. 

Sir  Thomas  Millington,  the  Phyfician,  was 
called. 

He  depofed,  That  -my  Lord's  Son  was  fo 
very  ill  at  that  Time,  that  he  acquainted  my 
Lady,  he  thought  he  would  not  recover. 

Then  my  Lord  Delamere  proceeded  in  his 
Defence,  and  faid  : 

My  Lords,  I  acknowledge,  I  did  go  Lord De- 
at  that  Time  privately,  a  By  Road,  and  lamere"* 
by  the   Name    of  Brown:  But    as   for  Jones,  ob-lh"va\ 


who,  it  is  faid,  came  from  Holland  that 
Day,  I  appeal  to  himfelf,  and  I  call  God  to 
Witnefs,  I  never  faw  the  Man  before  now  ;  ne- 
ver in  my  Life:  Nay,  till  after  I  was  made  a 
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168  j.    Prifoner  upon  this  Account,  I  never  fo  much  as 
1  Jac.  II.  ^ard  of  his  Name :  And  your   Lordfhips  fee 
^""V"V/  by  the  Proofs,  that  all  that  has  been  faid  againft 
me,  except  what  this  Fellow  Saxon  has  teftified, 
is  but  Hear-fay,  nay  indeed,  but  Hear-fay  up- 
on Hear- fay,  at  the  third  and  fourth  Hand. 

My  Lords,  if  People  will  make  ufe  of  my 
Name,  and  fay  this,  and  that,  and  the  other, 
and  among  themfelves  talk  of  Meflages  fent  to 
me  •,  can  I,  or  any  Man  in  the  World  help  it  ? 
At  this  Rate,  who  can  be  innocent  ?  If  a  Man 
muft  be  guilty*  becaufe  others  intend  to  draw 
him  into  Treafon :  For  there  is  no  more  in  the 
utmoft,  that  this  Proof  can  amount  to.  It  is  at 
the  Pleafure  of  any  two  Men  in  the  World,  to 
take  away  the  Lives*  Honours,  and  Eftates, 
of  any  of  your  Lordfhips,  if  it  be  a  Proof  fuf- 
ficient,  to  make  you  guilty  of  Treafon,  for 
them  to  fwear  you  were  intended  to  be  drawn 
into  Treafon. 

And  my  Lords*  as  to  the  Truth  of  the  Thing 
itfelf,  that  there  was  any  Meflage  or  Correfpon- 
dence  between  the  late  Duke  of  Monmouth  and 
me,  1  call  God  to  Witnefs,  I  have  neither 
wrote  nor  fent  Letter  or  Meflage  to  him,  or  re- 
ceived Letter  or  Meflage  from  him  thefe  three 
Years.  I  cannot  tell  what  Expectation  he  might 
have  concerning  me,  or  any  body  elfe :  It  is 
very  probable  he  might  have  Expectation  of  Af- 
fiftance  from  fome  body  ;  and  that,  without 
iuch  Expectations,  he  would  not  have  made 
the  Attempt  he  did :  But,  my  Lords,  all  that 
is  nothing  to  me  ;  I  had  no  Correfpondence, 
either  by  Letters,  or  Meflages,  with  him :  So 
that  all  chat  has  been  faid  upon  that  Point  of 
his  Expectations,  and  what  he  declared,  I  muft 
give  the  fame  Anfwer  to,  that  I  gave  to  the  E- 
vidence  about  Jones's,  Meflage  ;  That  admitting 
it  to  be  true,  he  did  declare  fo,  yet,  no 
Proof  being  made  of  an  actual  Correfpondence , 
it  is  no  more  but  an  Intention  in  him  to 
draw  Men  into  Commiflion  of  Treafon  ;  and, 
if  that  be  allowed  for  Proof  of  Guilt,  I  muft 
repeat  it  again,  There's  no  Man  can  be  inno- 
cent. 

Upon  the  whole  Matter,  my  Lords,  I  muft 
leave  my  Cafe  to  the  Confideration  of  your 
Lordfhips :  I  am  not  Matter  of  fo  much  Law  or 
Rhetorick  as  the  King's  Counfel,  to  plead  in 
my  own  Caufe:  And  I  have  had  but  little 
Time  to  recollect,  and  apply  my  Defence  to 
my  Accufation :  But  I  hope,  what  Evidence  I 
have  offered,  has  given  your  Lordfhips  full 
Satisfaction,  that  I  am  not  guilty  of  what  I 
Hand  charged  with. 

And,  after  all  that  has  been  faid,  my  Lords, 
I  would  beg  your  Lordfhips  to  confider  this, 
That,  in  cafe  I  were  guilty  of  thefe  Things, 
and  were  confcious  to  myfelf  of  having  been  en- 
gaged in  an  Affair  of  this  Nature;  can  any 
Man  imagine,  I  could  have  been  fo  hardy,  as  to 
have  furrendred  myfelf  upon  the  King's  Procla- 
mation :  Nay,  if  I,  with  thofe  two  other  Gen- 
tlemen, that  he  has  named,  had  had  any  Tran- 
factions  of  this  Kind,  with  fuch  a  Fellow  as  he 
has  been  made  appear  to  be  by  his  Neighbours, 
that  muft  needs  be  thought  a  Man  of  no  Faith, 
becaufe  of  no  Reputation;  though  he  gives 
himfelf  a  great  Character,  as  a  Man  of  great 
Intereft,  of  wonderful  Difpatch  and  Dexterity, 
in  the  Management  of  fuch  Matters  j  fo  as  at  the 


firft  Sight  to  put  this  large  Confidence  in  him  ;  1685. 
Can  it  be  imagined,  I  fo  little  regarded  my  own  l  Jac- ir- 
Life,  and  all  that  is  dear  to  me,  as  to  have  fur-  ^y~^'~^J 
rendred  myfelf,  were  it  not  that  I  was  certain  of 
my  own  Innocence  and  Integrity  ?  Life  itfelf, 
my  Lords,  is  to  be  preferred  above  all  Things, 
but  Honour  and  Innocence :  And  Job  faith, 
Skin  for  Skin,  and  all  that  a  Man  hath,  will  he 
give  for  his  Life  ;  and  why  ihould  I  be  pre- 
sumed to  have  fo  little  a  Value  for  it,  as  volun- 
tarily to  deliver  up  myfelf  to  Deftruction,  had  I 
been  confcious  that  there  was  any  one  who 
could  really  teftify  any  thing  that  could  hurt  me. 
Befides,  my  Lords,  this  very  Fellow  Saxon 
is  but  one  Evidence  ;  and  how  far  you  will  be- 
lieve him,  I  muft  fubmit  it  to  you  ;  but  furely 
one  Witnefs  will  never  be  fufficient  to  convict  a 
Man  of  Treafon,  though  Thoufands  of  Hear- 
fays,  and  fuch  trivial  Circumftances,  be  tacked 
to  it ;  efpecially  when  they  are  tacked  to  an  E- 
vidence,  which,  I  dare  fay,  your  Lordfhips 
are  far  from  thinking  deferves  any  Credit.  My 
Lords,  I  defire  your  Leave  to  ask  this  one 
Queftion  ;  Would  not  any  of  your  Lordfhips 
think  himfelf  in  a  bad  Condition,  as  to  his  For- 
tune, if  he  could  produce  no  better  Evidence  to 
prove  his  Title  to  his  Eftate,  than  what  has 
been  produced  againft  me  this  Day,  to  take  a- 
way  my  Life?  And  if  fuch  Evidence  as  this 
would  not  be  fufficient  to  fupport  a  Title  to  an 
Eftate,  certainly  it  never  can  be  thought  fuffi- 
cient to  deprive  a  Man  of  Life,  Honour, 
Eftate,  and  all. 

My  Lords,  I  am  not  the  only  Man  that  has 
been,  or  may  be,  falfly  accufed  :  God  knows 
how  foon  the  Misfortune  of  a  falfe  Accufation 
may  fall  to  the  Lot  of  any  of  your  Lordfhips  ; 
I  pray  God  it  never  may  :  But  fince  that  may 
happen,  I  queftion  not,  but  your  Lordfhips 
will  be  very  cautious,  how,  by  an  eafy  Credu- 
lity, you  give  Encouragement  to  fuch  a  Wick- 
ednefs :  For  Knights  of  the  Poft  will  not  end  in 
my  Trial,  if  they  profper  in  their  Villany  ; 
and  perhaps  it  may  come  home  to  fome  of 
your  Lordfhips,  if  fuch  Practices  be  encour- 
aged, as  I  cannot  but  firmly  believe  they  will 
not. 

My  Lords,  the  Eyes  of  all  the  Nation  are 
upon  your  Proceedings  this  Day  ;  nay,  I  may 
fay,  your  Lordfhips  are  now  judging  the  Caufe 
of  every  Man  in  England,-  that  fhall  happen  to 
come  under  like  Circumftances  with  myfelf,  at 
any  Time  hereafter:  For  accordingly  as  you 
judge  of  me  now,  juft  fo  will  inferior  Courts  be 
direfted  to  give  their  Judgments,  in  like  Cafes, 
in  Time  to  come. 

Your  Lordfhips  very  well  know,  Blood  once 
fbilt  can  never  be  gathered  up  again  ;  and  there- 
fore, unlefs  the  Cafe  be  very  clear  againft  me, 
you,  I  am  fure,  will  not  hazard  the  fhedding  of 
my  Blood  upon  a  doubtful  Evidence.  God  Al- 
mighty is  a  God  of  Mercy  and  Equity :  Our 
Law,  the  Law  of  England,  is  a  Law  of  Equity 
and  Mercy  ;  and  both  God  and  the  Law  require 
from  your  Lordfhips,  Tendernefs  in  all  Cafes  of1 
Life  and  Death;  and,  if.it  fhould  be  indifferent, 
or  but  doubtful  to  your  Lordfhips  ("which,  up- 
on the  Proofs  that  I  have  made,  1  cannot  be- 
lieve it  can  be)  Whether  I  am  innocent  or  guil- 
ty, both  God  and  the  Law  require  you  to  acquit 
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i58j.  My  Lords,  I  leave  myfelf,  my  Caufe,  and 
i  Jac  II.  an  the  Confequences  of  it,  with  your  Lord- 
^^^  fhips  -,  and  I  pray  the  All-wife,  the_  Almighty 

God,  direct  you  in  your  Determination. 
Mr.  Soli-        Then  Mr.  Solicitor  fummed  up  the  Evidence 
cHorfumt   for  the  King,  and  faid : 

uptheEvi'  jy[av  \t  pjeafe  your  Grace,  and  you,  my 
dace,  and  Nob]e  LordSj  the  Peers  of  my  Lord  Delamere, 
a^'e>   '  the  Prifoner  at  the  Bar ; 

The  Evidence  that  hath  been  given  againft 
this  Noble  Lord,  is  of  two  Natures.  Part  of 
it  is  pofitive  Proof,  and  Part  is  Circumftantial : 
And,  though  it  be  allowed,  there  muft  be  two 
Witneffes  in  Cafes  of  Treafon  ;  and  that  Cir- 
cumftances,  though  never  fo  ftrong  and  fufficieat 
to  fortify  one  pofitive  Proof,  do  not,  nor  can 
make  a  fecond  pofitive  Witnefs  •,  yet,  I  crave 
leave  to  fay,  that  there  may  be  Circumftances 
fo  ftrong  and  cogent,  fo  violent  and  neceffary, 
to  fortify  a  pofitive  Teftimony,  that  will  in  Law 
amount  to  make  a  fecond  Witnefs,  fuch  as  the 
Law  requires. 

My  Lords,  I  do  not  fay  every  Circumftance 
will  do  it ;  but  fuch  as  is  neceffarily  and  vio- 
lently tending  to  the  fame  Thing  that  was  po- 
fitively  proved.    As  for  Example  : 

If  a  Man  comes  and  fwears  againft  another, 
that  he  faid  he  would  go  immediately  and  kill 
the  King .;  and  another  Man,  that  did  not  hear 
thofe  Words,  comes  and  teftifies  his  lying  in 
Wait,  which  was  an  Action  indifferent  in  it- 
felf,  yet,  when  applied  to  the  pofitive  Proof, 
he  will  be  a  fecond  Witnefs  to  fatisfy  the  Law, 
which  requires  two  Witneffes  in  Treafon. 

I  muft  confefs,  my  Lords,  when  we  would 
make  Circumftances  to  be  a  fecond  Evidence, 
they  muft  be  fuch  as  are  neceffarily  tending  to 
fortify  the  pofitive  Evidence,  that  was  given  by 
the  fingle  Witnefs.  Now,  whether  that  be  fo 
in  this  Cafe,  I  muft,  as  becomes  me,  leave  to 
your  Lordfhips  Confederation :  It  is  not  my  Bu- 
finefs  to  carry  the  Evidence  farther  than  it  will 
go  ;  and,  I  am  fure,  it  is  not  my  Duty  to  let  it 
lofe  any  of  its  due  Weight ;  and  if  it  have 
not  that  Force  it  ought  to  have,  I  fhould  be  to 
blame,  as  not  having  done  what  belongs  to  me 
to  do  :  I  will  therefore  ftate  the  Fact  to  your 
Lordfhips  plainly,  as  it  ftands  upon  the  Proof, 
and  fubmit  the  whole  to  your  Lordfhips  Deter- 
mination. ' 

My  Lords,  our  pofitive  Proof,  with  which! 
crave  Leave  to  begin,  is  but  one  fingle  Wit- 
nefs •,  and  that  is  Saxon  ;  and  his  Evidence  is 
this :  That  being  in  Che/hire,  where  he  lives, 
he  was  fent  for,  about  the  3d  or  4th  of  June  laft, 
to  my  Lord  Delamere's  Houfe  at  Mere,  and 
there  he  was  brought  into  a  lower  Room,  where 
he  faw  my  Lord  Delamere,  Sir  Robert  Cotton, 
and  Mr.  Crew  Offiey  :  That  my  Lord  Delamere 
told  him  he  had  received  a  Meffage  lately  by 
one  Jones,  that  was  fent  from  the  Duke  of  Mon- 
mouth, whereby  he  underftood  that  the  Duke 
would  fpeedily  be  in  England  ;  and  that  they 
muft  provide  Men  and  Arms  to  affift  him  when 
he  came :  That  he  was  a  Man  recommended  to 
them  by  my  Lord  Brandon  ;  and  that,  upon  his 
Recommendation,  they  had  thought  fit  to  in- 
truft  him  in  the  Matter  •,  and  withall  told  him, 
they  were  to  raife  40,000  /.  and  10,000  Men  in 
that  County.  He  tells  you,  likewife,  thefe Gentle- 
men gave- him  eleven  Guineas,  and  five  Pounds 


in  Silver,  to  go  of  an  Errand  for  them  to  the    I<J8?- 
Duke  of  Monmouth  ;  which  he  undertook  to  do,  \J^Fl 
and  hired  a  Horfe  to  that  Purpofe.  vyvx-J 

This,  my  Lords,  is  the  pofitive  Proof;  and 
this,  I  muft  acknowledge,  ftanding  fingle,  and  by 
itfelf,  will  make  but  one  Witnefs ;  but,  whether 
the  Circumftances  that  have  been  offered  to  your 
Lordfhips  by  the  other  Witneffes,  be  fuch  vio- 
lent Circumftances  as  neceffarily  tend  to  fortify 
and  fupport  that  pofitive  Evidence,  and  fo  will 
fupply  the  Defect  of  a  fecond  Witnefs,  is  the 
next  Queftion  that  I  am  to  confider  ;  and  I 
fhall  take  them  into  Confideration  in  the  fame 
Order  that  the  Evidence  was  delivered. 

The  firft  Step,  my  Lords,  that  was  made, 
as  to  any  Evidence  that  toucheth  this  Noble 
Lord  at  the  Bar,  was  what  was  teftified  by  my 
Lord  Grey  ;  for  as  to  the  other  Part  of  the  Evi- 
dence, that  related  to  the  Confpiracy  in  general, 
I  need  not  trouble  your  Lordfhips  with  a  Re- 
petition of  it.  That  there  was  fuch  an  one  is 
notorioufly  known ;  but,  I  fay,  that  Part  of 
the  Evidence  in  his  Hiftory  of  the  Confpiracy, 
which  my  Lord  Grey  brought  home  to  my 
Lord  Delamere,  was  this  : 
#  That  upon  the  firft  Meetings  and  Confulta- 
tions,  it  was  refolved  upon,  That  the  Duke  of 
Monmouth  fhould  go  into  Chejhire,  to  make  an 
Intereft  there  ;  and  among  the  Perfons  that  he 
was  directed  to  go  to,  and  to  apply  to  for  Ad- 
vice there,  as  Perfons  fit  to  be  truffed,  this 
Noble  Lord  was  one. 

That  upon  the  Duke  of  Monmouth* s  Return 
out  of  Chejhire,  he  did  give  his  Confederates 
here  in  Town  an  Account  how  well  he  had  been  -  - 
received  ;  and,  that  he  liked  all  Things  very 
well  there.  This,  my  Lords,  is  the  firft  Circum- 
ftance that  has  been  offered  to  you,  to  fhew  that 
he  had  a  Confidence  in  my  Lord  Delamere^ 
as  a  principal  Support  of  his  Defigns  at  that  ve- 
ry Time. 

The  next  that  we  offer  is,  this  Meffage  of 
Jones-,  and  for  that  our  Evidence  has  fully  and 
plainly  made  it  out  to  your  Lordfhips,  that 
Jones  did  go  over  into  Holland  ;  and  his  Bufi- 
nefs  there  was  an  Errand  from  Difney  and  Ma- 
jor Wildman,  and  the  Confederates  here.  The 
Effect  of  his  Meffage  was,  That  it  was  their 
Opinion,  that  the  Duke  of  Monmouth  fhould 
go  for  Scotland  and  join  with  my  Lord  Argyle  : 
But  upon  the  Receipt  of  the  Meffage,  he  being 
angry,  faid,  it  was  too  late  for  fuch  a  Meffage 
now,  and  he  would  come  into  England,  for 
he  was  ready  to  fail ;  and  thereupon  he  did  fend 
this  fame  Jones  back  again  into  England,  upon  a 
Meffage,  to  inform  the  Lords,  and  others  of 
his  Party,  among  whom  my  Lord  Delamere 
was  one,  that  he  would  have  them  betake 
themfelves  into  their  fevcral  Countries,  and  not 
ftay  to  be  taken  or  clapped  up  here  ;  for  that 
he  did  underftand  was  the  Defign :  And  this 
Meffage  was  delivered  in  Writing  :  How  that 
the  Duke  of  Monmouth  did  write  a  Note,  and 
give  it  to  J  ones,  is  verified  by  my  Lord  Grey's 
Teftimony  too  ;  and  this  fealed  up ;  and  he  was 
not  to  open  it  till  he  came  to  Sea  ;  and  when  he 
did  open  it,  he  found  it  containing  a  Significa- 
tion of  the  Place  where  he  was  to  land,  and 
where  he  was  to  rendezvous,  which  was  Taun- 
ton, and  who  were  the  Perfons  that  were  to  have 
Notice  of  it  s  among  whofe  Names  we  find  my 
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l-'VX  ry  the  Meflage  to  thefe  Perfons,  but  he  was  to 

deliver  it  to  Matthews  or  Wildman  ;  and  they 

were  to  tranfmit  it  to  the  other  Perfons. 

He  tells  you,  likewife,  That  when  he  came 
to  Town,  which  was  the  27th  of  May,  he  met 
neither  with  Matthews  nor  Major  Wildman : 
"Whereupon  being  at  a  Lofs  what  he  mould  do 
with  his  Meflage,  for  want  of  thofe  other  Per- 
fons, he  acquainted  Difney^  that  was  executed, 
with  his  Errand,  who  promifed  to  take  Care 
that  it  mould  be  delivered. 

This,  my  Lords,  is  all  Jones's  Evidence  : 
For  Jones  does  not  fay,  that  he  himfelf  acquaint- 
ed, •  or  that  Difney  did  acquaint  my  Lord  Deta- 
iner e  with  the  MefTage. 

But  here,  my  Lords,  is  the  main  Circum- 
ftance  that  renders  the  Matter  fufpicious :  That 
very  Night  Jones  came  to  Town,  and  Difney, 
being  acquainted  with  the  Meflage,  had  under- 
taken to  get  it  delivered,  does  my  Lord  Deta- 
iners, at  ten  of  the  Clock  at  Night,  go  out  of 
Town,  in  Company  with  two  Friends,  under 
the  Difguife  of  the  Name  of  Brown,  and  by  a 
Bye-  Road,  and  fo  goes  down  to  his  own  Houfe 
in  Chejhire  :  This,  I  fay,  is  the  Circumftance 
that  renders  the  Thing  fufpicious. 

Now,  my  Lords,  if  we  do  prove,  by  fuch 
fufflcient  Evidence  as  may  make  the  Matter 
manifeft  to  you,  that  my  Lord  Delamere  had 
Notice  of  Jones's  Meflage ;  (for,  upon  that  Point, 
the  Cafe  will  turn,  whether  he  had  Notice,  fuch 
a  Meflage  was  brought,  that  fuch  Things  were 
in  Agitation,  fuch  Preparations  made,  and  that 
they  were  all  to  go  into  the  Country),  then,  I 
fay,  his  going  down  is  a  violent  Prefumption  he 
had  an,  Intent  to  comply  with  the  Meflage,  and 
join  in  the  Defign. 

But  now,  my  Lords,  comes  the  Queftion, 
the  main  Queftion,  How  it  is  made  out  that  he 
had  Notice,  Jones  brought  fuch  a  Meflage  ? 

Jones,  indeed,  my  Lords,  does  not  fay,  that 
lie  himfelf  imparted  it  to  him,  or  that  Difney 
told  him  he  had  communicated  it ;  but  I  think 
there  is  another  Witnefs,  and  that  is  Story, 
who  faith,  That  Brand,  one  that  knew  of  the 
Meflage,  did  acquaint  him,  that  my  Lord  had 
received  it  at  the  Coffee-Houfe,  and  that  Night 
went  out  of  Town. 

It  is  true,  my  Lords,  this  is  but  a  Hearfay  ; 
but  that  which  followed  being  Matter  of  Fact, 
my  Lord's  going  out  of  Town  that  Night,  fo  late 
in  the  Night,  and  in  fuch  an  unufual  fufpicious 
Manner,  gives  more  Credit  to  the  Relation,  than 
a  bare  Hearfay  could  have  of  itfelf. 

For,  unlefs  there  be  fome  good  Account  given 
of  my  Lord's  thus  going  out  of  Town,  it  is  a 
kind  of  neceflary  Prefumption  that  he  was  ac- 
quainted with  the  Meflage,  part  of  which  was, 
that  he  fhould  go  out  of  Town  ;  and  if  fo,  it 
can  have  no  other  Conftru&ion,  with  Submiflion, 
than  to  be  in  purfuance  of,  and  complying  with, 
the  Directions  of  that  Meflage  brought  him  from 
the  Duke  of  Monmouth. 

My  Lords,  to  carry  this  a  little  farther  :  There 
were  two  Witnefles  produced,  that  went  out  of 
Town  with  him  :  They  feem,  indeed,  unwil- 
lingly to  give  their  Evidence  ;  but  I  fhall 
faithfully  repeat  what  Teftimony  they  gave  : 
Their  Names  were  Vaux  and  Edlin. 


Vaux  faith,  He  met  my  Lord  Delamere  at    *<%. 
the  Rummer-Tavern  in  Queen-Street  the  a6th  l  Jac- Ir- 
Day  of  May,  which  was  the  Day  before  Jones  ^>r>J. 
came  to  Town  ;  and  that  then  he  appointed  to  go 
out  of  Town  the  next  Day,  which  was  the  27th, 
and  accordingly  he  did  go. 

Edlin  faith,  He  met  Vaux  at  the  Cuftom- 
Houfe  upon  the  27th  of  May  in  the  Morning  ; 
and  being  defired  by  him  to  go  with  him  out  of 
Town,  he  did  fo,  and  there  was  with  him  a 
Gentleman  whofe  Name  was  Brown,  and  who 
now  appears  to  be  my  Lord  Delamere  %  they 
went  in  Company  with  him  as  far  as  Hitshin, 
where  they  left  him  upon  Thurfday  the  28th  at 
Noon. 

This  Evidence  is  produced  to  fhew,  that  my 
Lord  did  go  out  of  Town  at  that  Time,  and  in 
that  Manner,  as  has  been  alledged  ;  and  that 
thefe  Perfons  went  with  him,  to  conduct  him  a. 
private  Way,  that  he  fhould  not  go  the  com- 
mon Road.  Your  Lordfhips  will  confider  what 
Anfwer  hath  been  given  to  this,  and  what  Ac- 
count my  Lord  Delamere  has  given  of  him- 
felf. 

Another  Thing,  my  Lords,  that  renders  this 
Matter  fufpicious,  is  the  Name  which  my  Lord 
was  pleafed  to  aflume  to  difguife  himfelf  by  ;  it 
being  a  Name  by  which  the  Party  ufe  to  call 
my  Lord  in  their  Difcourfes  of  him  •,  and  to 
prove  that,  we  have  likewife  produced  two 
Witnefles,  Babington  and  Paunceford, 

Bahington  fays,  That  in  their  Confuta- 
tion there  were  Difcourfes  of  my  Lord  Dela- 
mere, under  the  Name  of  Brown  ;  and  once  at 
a  Tavern,  when  my  Lord  Delamere  was  named 
by  one  of  the  Company,  he  was  prefently 
catched  up  for  it,  and  replied  to,  You  mean 
Mr.  Brown;  and,  it  feems,  that  was  the 
Canting  Name  under  which  they  difcourfed  of 
my  Lord  Delamere. 

The  other  Witnefs,  Paunceford,  tells  you,' 
That  being  at  Difney's  Houfe,  and  concerned 
with  him!  in  Printing  the  late  Duke  of  Mon- 
mouth's Declarations,  (for  the  Printing  of  which 
Difney  was  executed)  one  Lock  came  for  fome  of 
thofe  Declarations  for  Mr.  Brown  ;  and  they 
were  to  be  fent  into  Chejhire.  So  that,  though 
your  Lordfhips  obferve  the  Witnefs  faith  fome 
body  elfe  was  called  by  the  Name  of  Brown, 
yet  you  have  had  no  Account  given  you,  that 
there  was  another  Brown  in  Chejhire. 

It  is  true,  indeed,  my  Lords,  that  thefe  are 
only  Things  that  Difney  faid,  and  Lock  faid  : 
But  I  muft  take  leave  to  fay,  it  is  very  fufpi- 
cious, that  if  my  Lord  went  out  of  Town  into 
Chejhire,  under  the  Name  of  Brown,  and  fome 
Perfons  did,  on  the  Behalf  of  Brown,  come  for 
Declarations  to  be  fent  into  Chejhire,  and  my 
Lord  commonly,  in  that  Part,  went  by  the  Name 
of  Brown,  that  thofe  Declarations  were  for  my 
Lord  •  and  that  will  be  a  great  Evidence  of  his 
Correfpondence  with  Monmouth. 

But,  I  confefs,  my  Lords,  all  this  while  our 
Proof  is  Circumftantial  ;  and,  indeed,  there  is 
no  pofltive  Proof  but  that  of  Saxon  ;  and  in  him 
our  Proof  muft  center  ;  for  without  him,  I 
muft  acknowledge,  nothing  that  has  been  of- 
fered will  be  Proof  againft  my  Lord  upon  this 
Indictment  :  For  bare  Circumftances,  and  bare 
Sufpicions,  will  be  no  Proof  againft  any  Man, 

but 
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1  but)  fuch  as  are  violent  and  neceffary ;  and  thofe 
n.  joined  to  a  pofitive  Proof,  fuch  as  the  Law  requires. 
^  Now  then,  my,  Lords,  I  come  to  the  Confi- 
deratioii  of  what  Weight  and  Strefs  is  to  be  laid 
upon  this  pofitive  Evidence  of  Saxon  :  And  here, 
I  muft  confels,  there  are  Objections  made  to 
this  Teftimony,  to  which  I  cannot  readily  give 
an  Anfwer  ;  for  Saxon  has  fworn,  that  he  was 
there  at  fuch  a  Time  •,  and  that  he  was  fent  for 
and  entertained,  as  a  Perfon  recommended  by 
my  Lord  Brandon,  as  fit  to  be  entrufted  with 
the  Secret,  and  capable  of  being  imployed  to 
ftir  up  the  Country,  in  order  to  the  Profecu- 
tion  of  a  Defign  they  had  on  Foot  to  raife  a 
Rebellion  ;  and  he  does  charge  Sir  Robert  Cot- 
ton and  Mr.  Crew  Offley  to  have  been  there  at 
the  fame  Time. 

)  The  Evidence,  my  Lord,  that  has  been  pro- 
duced to  falfify  this  pofitive  Witnefs,  in  the 
Point  of  Sir  Robert  Cotton's  being  there,  has  been 
five  or  fix .  Witnefles,  who  teftify  Sir  Robert 
Cotton's  being  in  Town,  and  not  elfewhere, 
from  the  10th  of  April  to  the  latter  End  of  Ju- 
ly :  And  I  do  not  fee  what  we  have  to  fay  in 
anfwer  to  their  Teftimony.  I  muft  agree  the 
Proof  to  be  full  in  that  Point-  and  if  the  Evi- 
dence they  give  be  true,  I  cannot  fay  that  Sax- 
on*s  Evidence  can  be  true  in  that  Point. 
1  Likewife,  as  to  Mr.  Offley,  Sir  IViUoughby 
Afton  arid  others  have  teftified,  that  he  was 
not  at  my  Lord  Delamere's  at  the  Time  Saxon 
fpeaks  of  •,  for  he  gives  you  an  Account  where 
he  was  every  Day,  from  the  a6th  of  May  to  the 
4th  of  June  -,  and  his  own  Servants  bring  him 
to  his  Houfe  upon  the  4th  of  June  in  the  E- 
vening,  which  is  quite  another  Way  than  from 
Sir  Willoughby  Afton's  to  my  Lord  Delamere's  : 
If  this  likewife  be  true,  what  Saxon  fays  cannot 
be  true  ;  I  muft  agree  to  it. 
,  There  is  another  Thing  that  is  offered  on  my 
Lord  Delamere's  Part  •,  That  he  was  himfelf  in 
Town  at  that  Time  that  Saxon  fays  he  was  at 
Mere.  But  here,  indeed,  the  Matter  feems  to 
be  a  little  more  ftrange  and  dubious,  that  my 
Lord  fhould  make  fo  much  Hafte  down,  as  to 
go  out  late  at  Night,  and  fo  cautioufly  as  to 
go  by  a  wrong  Name  ;  and  yet  to  ride  to  Town 
again  the  Poft-way,  to  be  here  juft  the  3d  of 
June,  when  Saxon  fwears  he  was  in  Chejhire. 

I  muftconfefs  there  is  the  Proof  of  his  two  Bro- 
thers, that  fay,  they  faw  him  in  Town  the  3d 
and  4th  of  June.  There  is,  likewife,  fome  Ac- 
count given  of  his  going  out  of  Town  ;  that  it 
was  upon  a  Mefilige  received  from  his  Mother, 
that  his  Child  in  the  Country  was  fick  ;  and  in- 
deed he  did  go  a  Bj  -way,  and  change  his  Name, 
For  fear  of  a  Warrant,  in  a  Meffenger's  Hand, 
that  was  out  againfthim  to  apprehend  him. 

Now,  my  Lords,  I  do  not  hear  any  Thing 
that  lias  been  offered,  that  there  was  any  fuch 
Warrant,  or  any  Difcourfe  to  ground  that  Ap- 
prehenfion  upon  :  My  Lord  had  the  firft  and  only 
Apprehenfion  of  a  Warrant';  but  upon  what 
Reafons,  he  himfelf  beft  knows,  this  Apprehen- 
fion made  him  go  out  of  Town  fo  privately  : 
He  fays,  becaufe  he  would  not  be  prevented  of 
feeing  his  fick  Child. 

But  how  comes  it  to  pafs,  that  my  Lord  makes 
fuch  a  fpeedy  Return  ?  By  the  Proofs  it  appears, 
he  did  not  get  there  till  Sunday  Night,  and  upon 
the  Tuefday  Morning  comes  Poll  for  London. 
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The  Account  he  gives  of  that, is  this,  his  Hafte 
was  to  fee  another  Child  that  was  here  fick  in 
Town.  For  he  had  received  an  Exprefs  from  his 
Wife  on  theMo»^<2v,toacquai.nthim  that  the  Coafl 
was  clear,  and  there  was  no  Warrant  out  againft 
him  ;  but,  if  he  intended  to  fee  his  Child  alive* 
he  muft  make  hafte  up  to  Town  ;  and,  ac- 
cordingly, upon  the  Tuefday  Morning  early  he 
fets  out,  and  upon  the  Wednefday  in  the  Even- 
ing is  here  in  Town  again. 

But  with  Submiflion,  my  Lords,  there  is  no 
good  Account  givert  by  this  Noble  Lord,  what 
Reafon  there  was  for  fo  many  Poll- Journeys 
backward  and  forward,  as  had  been  teftified  to 
have  been  made  within  a  very  little  Compafs  of 
Time  :  For,  befides  this  of  his  Return  Poft 
upon  the  2d  of  June,  there  is  only  art  Anfwer 
given  to  one  of  the  reft,  which  is  that  of  the 
5th  Of  May,  when,  he  faith,  he  went  to  take 
Pofleflion  of  the  Land  that  he  held  by  Leafe, 
then  renewed  to  him  by  the  Biftiop  ;  which 
being  of  fome  Value  to  his  Lordfhip,  and  the 
Bifhop  being  fick,  he  thought  it  neceffary  to  go 
down  Poft  himfelf,  and  would  not  be  content 
to  receive  Livery  by  Attornment.  This  is  the 
only  Anfwer  that  is  given  to  all  thofe  Times  of 
his  riding  Poft,  that  have  been  given  in  Evi- 
dence. 

Thefe  are  Matters  of  Sufpicion  that  are  offered 
to  your  Lordfhips  ;  but,  1  confefs,  Matters,  of 
Sufpicion  only,  unlefs  clear,  pofitiye,  probable 
Proof  be  joined  with  them,  will,  not  weigh 
with  your  Lordfhips  to  convict  a  Man  of  High- 
Treafon,  where  two  Witneffes  are  required. 
But  whether  thefe  Matters  of  Sufpicion  be  fuch 
violent  and  neceffary  Prefumptions  as  tend  to 
fortify  the  pofitive  Teftimony,  I  muft  leave 
that  to  the  Confideration  of  your  Lordfhips. 

Mr.  Solicitor  having  jinijhed  his  Obfervaiions, 
The  Lord  High  Steward,  in  his  Directions  to 
the  Lord's  Triers,  faid,  That  he  thought  fit  to 
rectify  that  Miftake  of  the  Prifoner's,  that  there 
wa.s  a  Neceflity  of  having  two  pofitive  Wit- 
neffes to  convict  a  Man  of  Treafon  ;  for  that 
there  may  be  fuch  other  fubftantial  Circumftan- 
ces  joined  to  one  pofitiye  Teftimony,  that,  by 
the  Opinion  of  all  the  Judges  of  England,  feve- 
ral  Times  has  been  adjudged  and  held  to  be  a 
fuificient  Proof. 

Then  the  Peers  withdrew"  •,  and  within  half 
an  Hour  returned  with  their  Verdict  j  that  my 
Lord  Delamere  was  Not  Guilty. 

There  is  not  much  queftion  to  be  made,,  but  RtmarH 
there  was  a  Correfpondence  between  the   Duke »»  L<*£ 
of  Monmouth  and  the  Lord  Delamere.     We  find,  Dela; 
that  the  Duke  bent  his  March  towards  Gloucefter,  ^/ ' 
in  order  to  poffefs  that  Bridge,    which  would 
have  opened  a  Communication  with  his  Chejhire 
Friends  ;  but  meeting  with  a  Repulfe  at  Bri- 
ftol  and  Bath,  he  was  forced  to  return  to  Bridg- 
water ;  and  the  Chejhire  Gentlemen  were  fo  for- 
tunate, as  not  to  declare  themfelves  till  the  Duke 
was  defeated. 

The  Evidence  of  Saxon  might  be  true  in  the 
main  •,  but  it  was  plain  he  was  miftaken  in 
Point  of  Time,  and  was  a  Man  but  of  an  in- 
different Character,  which  gave  the  Lords  a 
fair  Handle  to  acquit  his  Lordfhip  :  But,  had 
Saxon  s  Teftimony  been  credited,  the  Circum- 
ftances  fworn  to  by  the  other  Witnefles  were  fo 
ftrong,  that  he  might  have  been  convicted  upon 
7  E  them  ; 
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them  :  Had  the  Lords  Tryers  believed,  that 
the  Lord  Delamere  went  out  of  Town  on  pur- 
pofe  to  prepare  Matters  for  the  Reception  of 
the  Duke  of  Monmouth,  and  believed  Saxon's  po- 
fitive  Teftimony,  That  hewasfent  by  the  Lord 
Delamere  on  a  Meffage  to  the  Duke  of  Mon- 


mouth, who  was  then  in  actual  Rebellion,  they     1685.. 
muft  have  convicted  him  :  Several  Men  have  *  Jac- II. 
been  convicted,  both  before  and  fince,   on  Cir-  1>'W 
cumftances  that  were  not  fo  ftrong,  when  added 
to  one  pofitive  Proof. 


L^OOi 


jac85ii.  The  Trial  between  Arthur  Godwin,    Plaintiff,  and  Sir^f- 
Edward  Hales,  Bart.  Defendant,  in  an  Action  of  Debt 
for    tyOo  I.  grounded  upon  the  Act  of  2^  Car.  II.  for  not 
taking  the  Oaths  and  Tejis;  in  the  Court  of  Kings-Bench, 
Pafch.  1686.    2  Jac.  II. 


Godwin 
itnd  Hales. 


A  Difpen- 
fation 
pleaded. 


*fhe  De- '  r  I  ^  HIS  was  an  Action  popular  brought  a- 
ciardtion  JL  gainft  Sir  Edward  Hales,  upon  the  Sta- 
yer the  Pe-  tute  25  Car.  II.  cap.  2.  for  the  Penalty  of  500  /. 
Too  fin-  wherein  thc  Plaintiff  declares,  That  whereas  it 
curved  'by  was  provided  by  the  faid  Statute,  that  every 
the  Defen-  Perfon  in  Office,  &d  fhall  within  three  Months 
dant"t  not   after  his  Admittance  into  fuch  Office,  take  the 

'£tlithe  °aths  and  Teft'  on  Pain  of  Difabilky> and  the 
Forfeiture  of  500  /.  to  him  that  will  fue  for  it : 

The  Defendant,  notwithstanding,  having  a 
Commiffidn  to  ferve  the  King  as  a  Colonel  of 
Foot,  and  not  having  taken  the  faid  Oaths  and 
Teft,  did  execute  the  faid  Office,  and  continue 
to  act  by  colour  of  the  faid  Commiffion,  after 
the  Expiration  of  the  faid  three  Months,  for 
which  he  was  indicted  and  convicted  at  the  Af- 
fizes  for  Kent,  whereby  the  Action  accrued  to 
the  Plaintiff  for  the  Penalty  of  500/. 

The  Defendant  pleaded,  That  before  the 
Time  limited  by  the  faid  Acts  was  expired,  he 
had  a  Difpenfation  under  the  Broad  Seal,  to  act 
Non  obftante  that  Statute. 
Zhe  Plain-  To  which  Plea  the  Plaintiff  demurred }  and 
tiff  de-  the  Defendant  joined  in  Demurrer. 
T^nJ"**  ^is  Cafe  coming  to  be  heard  before  the 
dint  joins  Court  of  King's-Bencb,  Mr.  Northey,  who  ar- 
in  Demur-  gued  for  the  Plaintiff,  infilled,  That  the  Defen- 
rer.  dant  could  not  be  admitted  to  plead  this  Mat- 

-^.Nor-  ter  in  Bar  of  the  Action  ;  becaufe  he  ought  to 
guLntfol  have  Pleaded  ^  to  tne  Indictment  ;  and  he  ha- 
the  Plain-  ving  not  pleaded  it,  then  the  Law  would  con- 
*iff.  ftrue  it  to  be  a  Waiving  of  the  Pardon,  as  the 

Cafe  was  in  Brook's  Abridgment,   Charter  of  Par- 
don 15.  In  Cafe  of  an  Indictment  for  Murder, 
one  that  has  pleaded  Not  guilty,  cannot  plead  a 
Pardon    afterwards,  unlefs  dated  after  the  Plea 
of  Not  guilty  :    That  this  Action   was  in  the 
Nature  of  an  Execution  on  a  Judgment  j  and 
if  the  Defendant  mould  be  received  to  plead 
this  Plea  now,  he  would  falfify   the  Indictment 
that  was  found  againft  him  ;  for,  if  the  Offence 
was  pardoned,  he  ought  not  to  have  been  indicted. 
But,  admit  the  Defendant  might  plead  this 
Plea,  it  was  no  Bar  to  the  Plaintiff's  Action  ; 
for  though  the  King  might  difpenfe  with  feve- 
ral  Penal   Laws  in  fome  Cafes,    that  Preroga- 
tive was  bounded  with  fome  Statutes  he  could 
not  difpenfe,  wherein  the  Subject  was  intereft- 
ed,  4  Inft.  135.    So  the  King  could  not  licenfe 
x  Man  to  make  a  Nufance,  or  commit  a  Mur- 


der ;  and  this  Was  an  Act  wherein  all  the  King's 
Subjects  had  an  Intereft. 

The  King  could  not  difpenfe  with  the  Sta- 
tute againft  Simony  •,  or  with  the  Statute  againft 
Buying  and  Selling  of  Offices :  A  Man  that  was 
difabled  to  take  an  Office,  the  King  could  not 
capacitate  him  ;  and  cited  the  Cafe  of  Ihomas 
and  Sorrel,  Vaughan  534. 

That  by  this  Statute  it  was  enacted ,  That  every- 
Officer  mould  take  the  Oaths ;  and  if  he  neg- 
lected it,  he  was  difabled  to  hold  his  Office  : 
And  the  King  could  never  enable  a  Man  whom 
the  Law  had  difabled,  3  Inft.  154.  As  to  the 
Cafe  in  12  Coke  18.  where  it  is  faid,  That  no 
Act  of  Parliament  can  bind  the  King  from  any 
Prerogative  which  is  folely  and  infeparably  an- 
nexed to  his  Perfon,  but  that  he  may  difpenfe 
with  it  by  a  Non  obftante  •,  and  the  Inftance  in 
the  Cafe  of  Sheriffs  upon  the  Statute  23  Hen.  VI. 
He  held, That  this  Cafe  was  not  Law  ;  But,  ad- 
mitting it  was  Law,  that  could  be  no  Rule  to 
guide  this  Cafe  by  •,  for  that  Statute  was 
made  rather  to  deprive  the  King  of  his  Power  of 
making  Sheriffs,  and  fo  confequently  command- 
ing his  Sheriffs  not  to  ferve  him,  than  to  dis- 
able the  Subject,  and  thereby  reftraining  the 
King's  Prerogative,  which  was  fo  inherent  in 
him. 

But  by  this  Statute  of  25  Car.  II.  the  King's 
Prerogative  was  not  touched ;  for  the  King 
might  grant  the  Office  to  any  of  his  Subjects  ; 
and  it  was  only  a  Direction  to  the  Subject  to 
qualify  himfelf  for  the  King's  Service  :  And,  if* 
he  was  incapable  of  ferving  the  King,  it  was 
through  his  own  Fault  and  Neglect,  and  he 
was  punifhable  for  the  fame,  as  in  the  Cafe  of 
Sir  John  Read,  in  27  Cff  a8  Car.  II.  In  the  Ex- 
chequer :  He  was  made  and  fworn  Sheriff  of  Heri- 
ford/hire,  and  neglected  to  take  the  Oaths,  by 
reafon  whereof  the  Office  became  void  ;  and 
afterwards  there  was  an  Information  exhibited 
againft  him  upon  this  Statute,  for  neglecting  to 
take  the  faid  Oaths,  and  execute  the  faid  Office  ; 
whereupon  he  was  convicted,  and  fined.  And 
the  Court  was  of  Opinion,  that  no  Subject 
could  put  himfelf  out  of  a  Capacity  to  ferve 
the  King,  but  for  fo  doing  he  was  punifhable  : 
That  in  the  Law  relating  to  Sheriffs,  the  Dif- 
penfation was  in  the  Patent ;  but  in  this  Cafe 
the  Difpenfation  was  after  the  Patent,  which' 

made- 
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1686.  made  a :  Difference ;  and  :for  thefe  Reafons,  he 
a  Jac.  II.  prayed  Judgment  for  the  Plaintiff, 
^0^  Mr.  Solicitor  General,  Sir  .Thomas  Powis,  ar- 
citors°Jr-  gued  on  the  other  Side,,and  infifled,  That  though 
fument  for  \t  was  admitted  the  Defendant  ought  to  have 
the  Defen-  pjeaded  the  Difpenfation  to  the  Indictment,  it 
did  not  appear  but  that  he  did. 

That,  if  they  flood  upon  this  as  an  Eftop- 
pel,  they  ought  to  have  relied  upon  it,  and 
replied,  that  he  had  the  Difpenfation  at  the 
Time  of  the  Indictment,  and  refufed  to  plead 

it.  :  . 

And  as  to  the  fecond  Point,  Whether  the  King 
can  difpenfe  with  the  Statute.?  It  was  admitted, 
that  the  King  might  in  many  Cafes  difpenfe  with 
an  Act  of  Parliament :  It  was  obferved  in.  2  Inji. 
496.  that  the  King's  Prerogative  was  as  much  the 
Law  of  England  as  any  other  Law  whatfoever  •, 
and  the  King  may,  upon  anyCaufe  moving  him, 
in  refpect  of  Time,  Place,  or  Perfon,  by  a 
Non  obftante,  difpenfe  with  any  particular  Per- 
fon, fo  that  he  fhall  not  incur  the  Penalty  of 
the  Statute.  Coke  36,37.  Vau^han  333,  347. 
And  Glanvile,  in  his  Argument/?.  255.  admits  a 
Power  in  the  King  to  difpenfe  with  Penal  Laws : 
Though  the  Confent  of  the  Lords  and  Com- 
mons was  required  to  the  making  an  Act  of 
Parliament,  yet  it  was  the  King  that  gave  Sanc- 
tions to  the  Laws  :  And  moft  of  the  antient 
Statutes  began  in  the  Form  of  Charters  or  Grants, 
as  appeared  by  8  Coke  19.  And  the  Intent  and 
Meaning  of  Acts  of  Parliament  were  every 
Day  extended  and  altered  by  the  Decifions  of 
the  Judges,  according  to  a  better  Rule  of  Rea- 
fon  and  Juftice  than  the  Words  would  bear, 
Hob.  229.  And  Statutes  which  have  been  made 
againft  Common  Right,  have  been  conftrued 
void.  8  Coke  118. 

That  there  was  a  Diftinction  made  in  our 
Books  between  Malum  in  fe  and  Malum-pro- 
hibitum. The  former  the  King  cannot  difpenfe 
with ;  but  the  latter  he  may  :  As  where  the 
Statute  generally  prohibits  any  Thing  under  a 
Penalty,  which  was  lawful  before  •,  there  the 
King  may  difpenfe  with  fuch  an  Act,  the  Sub- 
ject receiving  no  Injury  by  fuch  Difpenfation, 
Faughan  343.  Dyer  5.  2.  It  was  enacted,  that 
none  fhould  convey  Wine  into  England  out  of 
Gafcony,  but  in  Englijh  Ships,  and  the  King 
granted  a  Licence  to  one  to  import  Wine  in 
any  Ships,  notwithftanding  the  Statute,  28  Coke 
32.  Faughan  352,  353.  That  the  Cafe  in 
queftion  was  a  Malum  prohibitum  \  neither  was 
the  Difpenfation  any  Damage  to  the  Subject  : 
If  it  was  a  Wrong,  it  was  to  the  King  himfelf; 
and  the  King  might  difpenfe  with  what  related 
to  himfelf. 

Mr.  Solicitor  alfo  diftinguifhed  between  Acts 
of  Parliament  which  concerned  Property,  and 
thofe  which  concerned  Government  :  Acts  of 
Parliament  which  concerned  Property,  he  ad- 
mitted, the  King  could  not  difpenfe  with  i  but 
thofe  which  concerned  Government  he  might  ; 
otherwife  great  Inconveniencies  muit  often  hap- 
pen. There  might  be  fuch  Exigencies  of  State, 
as  might  force  him  to  it,  fuch  as  were  uhfore- 
feen  at  the  Time  of  the  making  the  Law  :  It 
might  fo  happen  by  a  Viciffitude  of  Times,  that 
thofe  Laws  which  were  made  for  the  Preferva- 
tion  of  the  Government,  might  turn  to  the  De- 
ftruction  of  the  Government,  if  the  King  could 


J  not  difpenfe  with  them  :  By  the. Law  of  Eng-  l(>S<j. 
land,  .every  Merchant  was  at  Liberty  to  trade  £  Jac  II' 
with  Countries  in  Amity  with  England ;  and 
yet  it  was  admitted  on  all  Hands*  if  the  King 
was  apprehenfive  of  an  Inyafion,  he  might  lay 
an  Embargo  upon  their  Shipping,  take  their 
Men  out  of  them,  and  put  a  Stop  to  their 
Trade,,  for  the  Defence  and  Prefervation  of  the 
whole  Kingdom.  The  King  alfo  might  dig  in 
any  Man's  Lands  for  Salt-.Petre,  to  enable  him 
to  defend,  the  whole  .Kingdom:  The  common 
Law,  in  fuch  Cafes,  had  fuch  a  Regard  for  the 
Prerogative,  that  the  Intereft  of  private  Per- 
fons  was  not  confidered. 

That  this  Statute  of  .25  Car.  II.  was  made 
indeed  to  diminifh  the  King's  Prerogative  ;  but 
at  the  fame  Time  to  fecure  him  from  his  Ene- 
mies,and  for  the  Prefervation  of  the  Government  j 
and  the  King  was  the  beft  Judge  what  was  for 
his  own  Security,  and  the  Prefervation  of  the 
Government. 

No  Act  of  Parliament  could  difcharge  the 
Subject  from  his  Allegiance  he  owed  the  King ; 
every  one  was  bound  to  ferve  his  Prince  when 
required:  Therefore  no  Act  of  Parliament 
could  difable  any  Man  to  ferve  the  King. 

But  it  was  objected*  That  this  did  not  make 
a  Man  incapable,  but  by  his  own  Election  :  If 
this  were  fo,  it  would  be  in  the  Election  of  one 
or  all  the  King's  Subjects,  to  incapacitate  them- 
felves  to  ferve  the  King,  and  fo  the  King 
would  be  unferved  ;  as  in  the  Cafe  of  Sir  John 
Read,  cited  on  the  other  Side :  He  neglected  to 
take  the  Oaths,  and  fo  the  Office  of  Sheriff  be- 
came void  •,  and  if  the  next,  and  every  other 
fucceeding  Sheriff,  had  neglected  to  take  them, 
how  could  the  King's  Bufinefs,  or  the  Bnfinefs 
of  the  County,  have  been  done  ?  There  were 
feveral  Statutes,  which  the  King 'by  his  Preroga-r 
five  might  difpenfe  with:  As  the  Statute  of 
36  Hen.  VI.  which  enacted,  That  no  Man; 
fhould  be  Sheriff  of  one  County  two  Years  ; 
Yet  it  was  refolved  by  all  the  Judges,  that  the 
King  might  difpenfe  with  it.  The  Statute  of 
4.Hen.  IV.  3  i .  enacts,  That  no  Welchman  fhall  be 
a  Juftice  of  Peace,  or  Civil  Officer  in,  Wales  { 
and  yet  the  King  difpenfes  with  it.  The  Sta- 
tutes of  8  Rich.  II.  and  the  33  Hen.  VIII.  24. 
enact,  That  no  Man  fhall  be  Juftice  of  Affize 
in  the  County  where  he  was  born  j  and  yet  the 
King,  by  a  fpecial  Non  obftante,  difpenfes  with 
ic. 

As  to  the  Statutes  mentioned,  which  the 
King  could  not  difpenfe  with,  as  thofe  relating 
to'  Simony  and  Ufury  $  here  was  no  Reftric- 
tiOn  of  the  Subject's  Service ;  but  the  King 
might  have  the  Benefit  of  it  notwithftanding  : 
As  to  the  Statute  of  5  Edtv.  VI.  16,  againft 
buying  and  felling  Offices ;  that  Statute  dis- 
abled the  Party  on  .doing  fuch  an  Act  to  take 
an  Office  •,  the  making  the  Bargain  being  prior 
to  the  taking  of  the  Office  •,  fo  that  he  could 
never  legally  have  the  Office  vefted  in  him  ; 
which  made  a  wide  Difference  between  that  Sta- 
tute and  this  :  Here  the  Defendant  was  actually 
poffrfled  of  the  Office,  and  the  King  only  dif- 
penfedwith  his  taking  the  Oaths  and  Teft: 
And  for  thefe  Reafons  he  prayed  Judgment  for 
the  Defendant. 

The  Chief  Juftice,    in  delivering   his  Opi-  MeChhf 
nion  of  this  Cafe,  faid,  If  the  King  could  not  Juftk<de- 
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difpenfe  with  this  Statute,  he  could  not  difpenfe  1 
with  any  Penal  Law  :  And  he  was  of  Opinion, 
r^r**J  the  Defendant  might  plead  thisDifpenfation  and 
Pardon  to  the  Action  of  Debt,  though  he  did 
hot  plead  it  to  the  Indictment:  For  the  Jury 
below  might  have  gone  againft  the  Direction  of 
the  Court  •,  and  that  mould  not  conclude  the 
Court  of  Kings-Bench :  That  this  being  urged 
as  an  Eftoppel,  it  could  not  bind,  becaufe  the 
Plaintiff  was  not  Party  to  the  firft  Suit. 

As  to  the  fecond  Point,  There  was  no  Law 
Whatever,  which  the  fupreme  Law-giver  might 
not  difpenfe  with  •,  as  the  Laws  of  God  might 
be  difpenfed  with  by  God,  as  was  done  in  the 
Cafe  of  Abraham's  offering  up  Ifaac. 

It  was  impoffible  for  the  wifeft  Lawgiver,  to 
forefee  all  Cafes  that  may  happen  ;  and  there- 
fore there  rauft  be  a  Power  lodged  fomewhere 
to  difpenfe  with  the  Laws :  As  to  the  Cafe  of 
Simony,  he  did  agree  it  was  malum  in  fe ;  and 
therefore  the  King  could  not  difpenfe  with  it : 
Nor  could  he  difpenfe  with  the  Statutes  of  Ufu- 
ry ,  or  Non-Refidence,  becaufe  the  Subject  had  a 
Benefit  by  the  Obfervation  of  them  :  And  as  to 
the  buying  and  felling  Offices,  the  Party  was 
difabled  to  take  any  fuch  Office  by  the  Contract ; 
fo  that  the  Difability  was  incurred,  before  the 
Office  was  veiled  in  him,  which  Difability  the 
King  could  not  remove  :  And  fo  he  agreed  it 
would  have  been  in  this  Cafe,  if  the  Defendant 
had,  by  his  Neglect,  or  Refufal  to  take  the 
Oaths,  rendered  himfelf  incapable,  before  he 
had  received  a  Difpenfation :  But  the  King's 
Difpenfation,  coming  before  the  Difability  in- 
curred, did  prevent  it. 

That  the  Cafe  of  a  Sheriff  was"  much  ftronger 
than  this ;  for  that  Statute  difabled  the  Party  to 
take,  and  the  King  to  grant ;  and  fays  cx- 
prefly  the  King  fh all  not  difpenfe  with  it  by  a 
Non  obftante  ;  and  yet  it  was  the  Opinion  of  aH 
the  Judges  of  England,  That  the  King  had 
Power  to  difpenfe  with  that  Statute,  which  had 
been  accounted  good  Law,  ever  fince  the  Reign 
of  Hen.Yll.  and  never  queftioned  till  now :  The 
Practice  had  ever  been,  according  to  that  Re- 
folution:  And,  if  that  were  not  Law,  fome 
Sheriffs  would  not  be  lawful  Sheriffs  -,  and  con- 
fequently could  have  no  Power  to  return  Jones  ; 
nor  had  the  Judges  Power  confequently,  to 
try  and  give  Judgment  upon  Offenders ;  they 
fhould  take  the  Opinion  therefore  of  the  reft  of 
the  Judges :  And,  if  that  Cafe  was  not  Law, 
the  Judges  Patents,who  went  into  their  ownCoun- 
ties,  were  alfo  illegal  ;  for  their  Patents  were 
Non  obftante's  to  23  Hen.  VIII.  34.  and  fo  they 
had  no  Authority  to  go  their  Circuits. 

PlisLordfhip,  having  confulted  the  Judges, 
delivered   their    Opinions  in  open  Court,    on 
Monday  the  21ft   of  June,    in    the  following 
Manner. 
fr,   „  ,  .      In  the  Cafe  of  Godwin  and  Hales,     wherein 
nient  of  the tne  Defendant  pleads  a   Difpenfation  from  the 
King,  It  is  doubted,  whether  or  no  the  King 
had  fuch  a  Prerogative  ?  Truly,  upon  the  Ar- 
guments before  us,  it  appeared  as  clear  a  Cafe 
as  ever  came  before   the    Court ;    But  becaufe 
Men    fancy    I   know    not    what   Difficulty, 
when  really  there  is  none,  we  were   willing   to 
give  fo  much   Countenance  to  the  Queftion  in 
this  Cafe,  as  to   take  the.  Advice  of  all   the 


Judges  of  England :  They  were  all  affembled  at    J  &83. 
Serjeant' s-Inn,  and  this  Cafe  was  put  to  them  ;  2  Jac-  * r- 
and   the  great  Cafe  of  the  Sheriff's  was  put,  ^""W* 
Whether  the  Difpenfation  in  that  Cafe  were  le- 
gal ?  becaufe  upon  that  depended  the   Execu- 
tion of  all  the  Law  of  the  Nation :  And  I  muft 
tell  you,  that  there  were  ten  upon  the  Place  that 
clearly    delivered    their   Opinions,    That  the 
Cafe  of  the  Sheriffs  was  good  Law  ;  and,  that 
all  the  Attainders  grounded  upon  Indictments, 
found  by   Juries    returned   by  fuch    Sheriffs, 
were  good  and  not  erroneous ;  and  confequently, 
that  Men  need  not  have  any  Fears  or  Scruples  a- 
bout  that  Matter.  And,  in  the  next  Place,  they 
did  clearly  declare,  that  there  was  no  imaginable 
Difference  between  that  Cafe  and   this ;  unlefs 
it  were*  that  this  were  the  much  clearer  Cafe  of 
the  two,  and  liable  to  the  fewer  Exceptions. 

My  Brother  Powel  faid,  He  was  inclined  to 
be  of  the  fame  Opinion:  But  he  would  rather 
have  fbme  more  Time  to  confider  of  it :  But  he 
has  fince  fent  my  Brother  Holloway,  to  let  us 


whole 
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know  that  he  does  concur  with  us.  To  thefe  eleven 
Judges  there  is  one  Diffenter,  Brother  Street  ; 
who  yet  continues  his  Opinion,  That  the  King 
cannot  difpenfe  in  this  Cafe :  But  that  is  the 
Opinion  of  one  fingle  Judge,  againft  the  Opi- 
nion of  eleven.  We  were  fatisfied  in  our  Judg- 
ments before  •,  and  having  the  Concurrence  of 
eleven  out  of  twelve,  we  think  we  may  very 
well  declare  the  Opinion  of  the  Court  to 
be,  That  the  King  may  difpenfe  in  this  Cafe  ; 
and  the  Judges  go  upon  thefe  Grounds. 

1 .  That  the  Kings  of  England  are  Sovereign  piw  &: 
Princes.  fiiutatu 

a.  That  the  Laws  of  England  are  the  King's  °f the 
Laws.  >*"' 

3.  That,  therefore,  it  is  an  infeparable  Prero- 
gative in  the  Kings  of  England,  to  difpenfe 
with  penal  Laws  in  particular  Cafes,  and  upon 
particular  neceffary  Reafons. 

4.  That  of  thofe  Reafons,  and  thofe  Necefii- 
ties,  the  King  himfelf  is  fole  Judge :  And  then, 
which  is  confequent  upon  all, 

5.  That  this  is  not  a  Truft  invefted  in,  or 
granted  to  the  King  by  the  People  -,  but  the 
antient  Remains  of  the  Sovereign  Power  and 
Prerogative  of  the  Kings  of  England-,  which 
never  yet  was  taken  from  them,  nor  can  be. 
And  therefore  fuch  a  Difpenfation,  appearing 
upon  Record  to .  come  Time  enough  to  fave 
him  from  the  Forfeiture,  Judgment  ought  to  be 
given  for  the  Defendant, 

Quod  querens  nil  capiat  per  lillam. 

The  Chief  Juftice,  Sir  Edward  Herbert,  be--.  rijei 
ing  very  feverely  reflected  on  for  this  Judgment,  ^nk}} 
as  if  he  had  thereby  eftablifhed  a  Difpenfing  ViniU*- 
Power,  and  entirely  fubverted  the  Englijh  Laws  tan  oftl 
and  Conftitution,  publifhed  a  Vindication  of  it.  J»km1' 

And  firft,  to  fhew  what  this  Difpenfing  Power 
was,  he  cited  the  Cafe  in  the  Lord  Coke's  nth 
Report,  Pag.  88.  where  it  is  faid,  Difpenfatio 
mali  prohibiti  eft,  de  jure  Domino  Regi  concej/a- 
propter  impoffibilitatem  pravidendi  de  omnibus 
particularibus  :  And  Dijpenfatio  eft  mali  prohibiti 
providarelaxatio,  utilitate,  feunecejfitate penfdta: 
•For  true  it  is,  (fays  the  Book),  That  inafmuch 
as  an  Act  of  Parliament,  which  generally  pro- 
hibits 
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1&6.  hibits  any  Thing  upon  a  Penalty  that  is  popu- 
2  Jac.  II.  ]ar?  or  on]y  given  to  the  King,  may  be  incon- 
L/'WJ  yenient  to  divers  particular  Perfons,  in  Refpeft 
of  Perfon,  Time,  or  Place ;  for  this  Purpofe, 
the  Law  gives  a  Power  to  the  King,  to  dif- 
penfe  with  particular  Perfons :  And  in  the 
jthRep.  p.  63.  in  the  Cafe  of  Penal  Statutes, 
it  was  refolved  2  Jac.  I.  by  all  the  Judges  of 
England,  That  the  King  may  difpenfe  with  any 
particular  Perfon  :  That  he  ihall  not  incur  the 
Penalty  of  the  Statute,  though  it  be  an  Act 
made  pro  bono  publico :  And  that  this  is  a  Truft 
and  Confidence  infeparably  annexed  to  the 
Royal  Perfon  of  the  King.  He  cited  thefe  two 
Cafes,  he  faid,  To  fhew  that  a  Difpenfation 
was,  in  its  own  Nature,  particular,  and  given 
to  particular  Perfons  by  Name  ;  which  was  all 
the  Power  that  was  afcribed  to  the  King,  by 
their  Judgment.  And  it  was  an  unreafonable 
Miftake  in  People,  who  talked  of  a  difpenfmg 
Power :  As  if  the  King's  Declaration  of  Liberty 
of  Confcience  (whereby  all  the  Laws  that  con- 
cern Religion,  were  at  once  totally  fufpend- 
ed,  and  laid  to  Sleepj  were  warranted  by  it  •, 
whereas  this  Cafe  had  no  Refemblance  of  that. 

Then  he  cites  the  Cafe  in  the  Year-Books  of 
Hen.  VII.  Fol.  11.  &?  Hen.  VII.  Fol.  12. 
which  fay,  The  King  may  difpenfe  with  a 
prohibited  Evil  ;  though  not  with  that  which 
was  evil  in  itfelf :  And  Vaugharts  Reports,  in 
the  Cafe  of  Thomas  and  Sorrel,  p.  333.  who 
difcourfing  of  this  Cafe,  fhews,  how  a  Difpen- 
fation differs  from  a  Pardon. 

That  a  Difpenfation  does  Jus  dare,  and 
makes  a  Thing,  prohibited  to  all  others,  law- 
ful to  be  done  by  him  that  hath  it :  And  there- 
fore the  King  cannot  difpenfe  with  mala  in  fe  ; 
becaufe  they  never  were,  and  can  never  be 
lawful. 

From  which  Cafes  he  forms  this  Syllogifm  ; 
Whatever  is  not  prohibited  by  the  Law  of  God, 
but  was  lawful  before  any  Aft  of  Parliament 
made  to  forbid  it  ;  the  King,  by  his  Difpenfa- 
tion granted  to  a  particular  Perfon,  may  make 
lawful  again  to  that  Perfon,  who  hath  fuch  Dif- 
penfation, though  it  continues  unlawful  to  every 
body  elfe  :  But  to  execute  any  Office  without 
taking  the  Oaths  and  the  Teft,  antecedent  to  any 
Aft  of  Parliament  made  to  forbid  it,  was  law- 
ful. 

Therefore  the  Difpenfation  granted  to  Sir 
"Edward  Hales,  did  make  it  lawful  for  him  to 
do  fo  ;  though  it  continued  unlawful  for  any 
body  elfe. 

In  this  Argument,  the  Premifes  were  none 
of  their  own,  he  obferved  :  The  Authority  of 
the  Books  they  had  them  from,  were  never 
queftioned  ;  and  it  could  not  be  criminal  in  the 
Judges,  to  draw  a  neceffary  Conclufion  from 
Premifes  and  Book- Cafes,  that  have  been  taken 
for  Law  fo  many  Ages. 

Then  he  cited  the  abovefaid  Cafe,  Where  it 
was  refolved  by  all  the  Judges  of  England, 
2  Hen.  VII.  That  the  King  might  difpenfe 
with  the  Statute  of  23  Hen.  VI.  which  enacted, 
That  no  Manjhould  be  Sheriff  for  above  one  Tear. 

That  this  Cafe  had  been  cited,  as  adjuged  in 
feveral  Books  of  great  Authority ;  and  it  had 
been  the  conftant  Practice  to  have  Difpenfa- 
tions  in  all  Kings  Reigns,  ever  fince  that  Rcfo- 
lution. 


Then,  having  anfwered  fome  lefs  materialOb-     16S6. 
jeftions  that  were  made  to   this   Doctrine,    he  *  Jac- IJ 
comes  to  the  grand  Point,  namely,  That  if  the  g^w 
King  have  a  Power  to  difpenfe  with  one,  he  may  cbjfaiol. 
difpenfe  with  twenty,  or  with  an  hundred ;   and  fo 
the  Befign  of  the   Statute  would  be   entirely  de- 
feated. 

To  this  the  Chief  Juftice  anfwejs,  That  from 
the  Abufe  of  a  Thing,  to  draw  an  Argument  a- 
gainft  the  Thing  itfelf,  is  no  Confequence  at  all. 
It  muft  be  acknowledged,  that  there  was  a  high 
Truft  repofed  in  the  King ;  and  if  the  King 
would  violate  his  Truft,  there  were  none  of  his 
Prerogatives  but  might  be  abufed,  to  the  Ruin 
of  his  People  j  of  which  he  gave  thefe  In- 
ftances. 

1.  He  obferved >  That  it  was  granted,  the 
King  might  pardon  Murder  or  Robbery  ;  and 
yet,  if  the  King  mould  pardon  every  Murder 
and  every  Robbery,  it  were  better  to  live  a- 
mong  Savages* 

2.  The  King  might  create  any  Man  a  Peer, 
and  thereby  give  him  a  Vote  in  Parliament  : 
And  if  the  King  fhould  abufe  his  Power,  fo  far 
as  to  create  1 0,000  Peers,  or  confer  that  Honour 

I  upon  every  body  that  asked  it  •,  no  Doubt,  but 
this  would  tend  to  the  Deftruftion  of  the  Confti- 
tution:  And  yet,  in  either  of  thefe  Cafes,  if  the 
Judges  fhould  determine,  the  King  had  fuch  a 
Prerogative,  it  would  be  unreafonable  to  objeft, 
That  thefe  Prerogatives  might  be  abufed  ;  and 
therefore  the  Judges  had  given  a  pernicious 
Judgment. 

When  they  gave  Judgment  in  Sir  Edward 
Hale's  Cafe,  they  could  neither  know,  nor  pre- 
vent (if  they  did)  any  ill  Ufe  the  King  might 
make  of  his  Power :  They  could  only  fay  upon 
their  Oaths,  whether  the  King  had  fuch  a  Power 
or  not ;  and  for  this  they  had  not  only  the  great 
Authorities  above  cited  ;  but  much  greater  than 
thofe,  namely,  two  Conceffions  of  all  the  Com- 
mons of  England  affembled  in  Parliament, 
That  this  difpenfmg  Power  was  lodged  in  the 
King  ;  and  that  too,  when  they  were  contend- 
ing with  the  Crown,  about  the  Violation  of  the 
Laws. 

1.  The  firft  was  Rot.  Pari.  1  Hen.  V.  n.  15. 
Tit.  Prerogative.  "  There  the  Commons  pray, 
"  That  the  Statute  for  voiding  Aliens  out  of  the 
"  Kingdom,  may  be  kept :  To  which  the  King 
"  agrees,  faving  his  Prerogative,  That  he  may 
"  difpenfe  with  whom  he  pleafes  ;  and  upon 
"  this  the  Commons  anfwered,  That  their  In- 
"  tent  was  no  other,  nor  ever  fhould  be,  by 
"  the  Grace  of  God.  And  in  the  fame  Parlia- 
"  ment,  when  the  Commons  prayed,  That  the 
"  Statutes  of  Provifors,  Statutes  of  the  fame 
"  Nature  as  that  in  this  Cafe,  (for  they  were 
"  made  againft  the  Court  of  Rome's  encroaching 
".  Jurifdiftion  in  England)  ±  when  they  prayed, 
"  That  thefe  might  be  put  in  Execution ;  they 
"  themfelves  inferted  in  their  Petition,  a  Saving 
"  for  the  King's  Prerogative,  and  then  he  a- 
"  greed  to  it. 

2.  "  The  next  and  plaineft  Conceffion  of  the 
"  Commons,  is  3  Car.  I.  upon  a  Debate  be- 
"  tween  the  two  Houfes,  concerning  the  Pe- 
"  tition  of  Right:  Where  the  Commons  fay, 
"  p.  205.  There  is  a  Truft  infeparably  repofed 
"in  the  Perfons  of  the  Kings  of  England;  but 
"  that  Truft  was  regulated  by  Law  :  For  Ex- 
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ample,  Where  Statutes  were  made  to  prohi*    and  we  muft  not  do  Evil  that  Good  may  come  :  "'i^tf. 


"  bit  Things,  notmala  in  fe,  bat  only  mala 
"  quia  prohibita,  under  certain  Forfeitures  and 
'■«  Penalties,  to  accrue  to  the  King,  and  to  the 
««  Informers  that  fhall  fiie  for  the  Breach  of 
"  them*  The  Commons  mult,  and  ever  will, 
"  acknowledge  a  Regal  and  Sovereign  Preroga- 
«'  tive  in  the  King*  touching  fuch  Statutes  : 
"  That  it  is  in  his  Majefty's  abfolute  undoubted 
"  Power  to  grant  Difpenfations  to  particular 
«e  Perfons,  with  the  Claufes  of  Non  objlante,  to 
*«  do  as  they  might  have  done  before  thofe  Sta- 
"  tutes,  wherein  his  Majefty's  conferring  Grace 
"  and  Favour  to  one,  does  no  Wrong  to  o- 
*'  thers:  But  there  is  a  Difference  between  thofe 
"  Statutes,  and  the  Laws  aad  Statutes  whereon 
*«  the  Petition  is  grounded:  By  thofe  Statutes, 
"  the  Subject  has  no  Intereft  in  the  Penalties 
"  (which  are  all  the  Fruit  fuch  Statutes  can  pro- 
"  duce,  until  by  Suit  or  Information,  he  be- 
«*  come  entitled  to  the  particular  Forfeitures) ; 
"  whereas  the  Laws  and  Statutes  mentioned  in 
"  the  Petition,  are  of  another  Nature  :  Laws 
"  not  inflicting  Penalties  on  Offenders,  in  ?nalis 
"  prohibits-,  but  Laws  conferring  or  confirm- 
"  ing  an  inherent  Right  and  Intereft  of  Liber- 
«'  ty  and  Freedom  on  the  Subjects  of  this 
«'  Realm,  as  their  Birth-Rights  and  Inheritan- 
"  ces  defcendible  to  their  Heirs  and  Pofterity  ; 
*'  Statutes  Incorporate  in  the  common  Law, 
"  over  which,  with  Reverence  be  it  fpoken, 
"  there  is  no  Truft  in  the  King's  Sovereign 
"  Power,  or  Prerogative  Royal,  to  enable 
«'  him  todifpenfe  with  them-,  or  to  take  from 
"'  his  Subjects,  that  Birth-Right  or  Inheritance 
"  which  they  have  in  their  Liberties,  by  Vir- 
*'  tue  of  the  common  Law,  and  of  thefe  Statutes. 

As  to  that  Objection,  That  this  Law  was 
made  for  the  Intereft  of  Religion  •,  and  all  Of- 
fences againft  Religion  were  mala  in  fe,  and 
therefore  not  to  be  difpenfed  with  : 

He  anfwered,  It  was  true,  That  all  Offences 
directly  againft  Religion,  as  it  was  conftitutedfuch 
by  the  divine  Law,  were  mala  infe,  and  not  to 
be  difpenfed  with  •,  and  in  this  Cafe  the  Parlia- 
ment was  bound,  as  well  as  the  King  ;  an  Act 
of  Parliament,  made  in  that  Senfe,  againft  Reli- 
gion, was  utterly  void  :  But  human  and  politick 
Conftitutions,though  made  for  the  Intereft  of  Reli- 
gion ;  as  they  had  a  Beginning,  fo  they  were  al- 
terable by  the  fame  Power  that  made  them.  The 
King  might  difpenfewith  aPrieft's  holding  two  Be- 
nefices, though  the  Laws  againft  Pluralities 
were  made  for  the  Intereft  of  Religion ;  and  he 
might  difpenfe  with  a  Baftard's  entering  into 
Prieft's  Orders. 

But  he  found  it  was  further  objected,  That 
though  thefe  high  Trufts  and  Prerogatives 
might  be  allowed  to  a  Proteftant  Prince ;  yet, 
the  acknowledging  them  to  be  vefted  in ,  a 
Prince  of  a  contrary  Religion  to  that  eftablifh- 
ed  by  Law,  muft  end  in  the  Destruction  of  that  e- 
ftablifhed  Religion. 

To  which  he  anfwered,  That  the  Promoters 
of  the  Bill  of  Exclufion  urged  the  fame  Argu- 
ment: If  you  leave  him  King  (faid  they),  he 
will  have  all  the  Prerogatives  of  a  King,  and 
thofe  Prerogatives  may  be  made  instrumental, 
to  the  Ruin  of  your  Religion  -,  which  could 
not  be  denied  by  the  Gentlemen  on  the  other 
Side,  that  oppofed  that  Bill :  Their  only  Reply 
was.  Fiat  Jujlitia,  ruat  Ccelum :  It  is  his  Right,and 
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we  muft  not  do  Wrong,  no  not  to  promote  the  I  ft 
tereft  of  Religion  itielf. 

The  fame  Argument,  (fays  the  Chief  Juf- 
tice),  that  weighed  with  them,  to  affert  the 
Right  of  Succeflion  to  the  Crown  -,  and  confe- 
quently  to  ail  Prerogatives  together,  was  the 
Rule  we  had  to  guide  us  m  giving  Judgment  in 
this  Cafe,  concerning  a  particular  Branch  of 
them.  We  muft  not  break  our  Oath,  or  give 
Judgment  contrary  to  what  feemed  to  us  to  be 
Law,  let  the  Confequence  be  what  it  will. 

Laftly,  he  obferved,  it  had  been  objected, 
That  all  this  was  a  Contrivance,  an  Informer 
fetup  ;  and  all  but  a  feigned  Action. 

But  he  could  truely  fay,  he  never  heard  of 
this  Action  till  it  was  actually  brought  •,  how- 
ever, he  faw  no  Hurt  in  it,  if  it  had  been  fo  : 
The  Law  was  well  tried,  and  fettled  in  a 
feigned  Action,  as  in  a  true:  There  were 
feigned  Actions  directed  every  Day  out  of  Chan- 
cery for  this  Purpofe  •,  and  why  the  King 
might  not  direct  fuch  an  Action  to  be  brought 
to  fatisfy  himfelf,  whether  he  had  fuch  a  Pow- 
er •,  and,  if  he  had,  that  the  People  might  ac- 
quiefce  in  it,  he  could  not  conceive;  And,  if 
there  were  any  indirect  Means  ufed  for  obtain- 
ing Opinions,  he  declared  he  knew  nothing 
of  it :  He  ftood  upon  his  Innocence,  and  defi- 
ed all  the  World  to  lay  any  thing  of  this  Na- 
ture to  his  Charge. 

It  feems  to  be  admitted  on  all  Hands,  that 
where  the  Subject  had  any  Property  or  Intereft  on  the  Tri* 
vefted  in  him  by  a  Statute,  the  King  could  not  «/o/God 
difpenfe  with  fuch  Statute  :  And,  if  this  be  fo,  ^}nami 
furely  the  King  cannot  difpenfe  with  a  Statute, 
in  which  all,  or  moft  of  his  Subjects  are  concern- 
ed in  Point  of  Intereft  ;  with  a  Statute  made 
for  the  Prefervation  of  that  Religion,  which  is  a 
Part  of  our  Conftitution  ;  and  by  the  fufpending 
whereof,  the  Enemies  of  the  Government  are 
let  in  to  ruin  it :  Had  not  King  James  Protef- 
tant Subjects  enough  (fays  Sir  Robert  Atkyns)  to 
bear  Offices  ?  and  are  Popifh  Recufants  the  fit- 
teft  Perfons  to  be  trufted  with  the  Defence  of 
the  Proteftant  Religion,  and  with  our  Lives 
and  Eftates  ;  which  are  all  concerned  more  or 
lefs  in  every  publick  Office  and  Truft  ? 

Are  thofe  Perfons,  who  have  a  Dependance 
on  the  See  of  Rome,  and  a  foreign  Power,  fie 
to  be  trufted  with  the  Militia,  with  our  For- 
treffes  and  Sea-Ports  ?  Is  not  this  to  commit  the 
Lamb  to  the  Cuftody  of  the  Wolf? 

The  Act  of  25  Car.  II.  is  not  levelled  againft 
the  Opinions  of  the  Roman  Catholicks  *  they  may 
keep  their  Religion  ftill,  if  they  like  it.  But  is 
there  any  Neceffity  of  their  being  in  Offices  : 
Muft  they  needs  be  Guardians  of  the  Proteftant 
Religion  ?  The  Penalties  laid  on  them  by  this 
Act,  as  has  been  obferved,  is  not  purely  for 
theirOpinion,  but  for  their  prefuming  to  under- 
take Offices  and  Trufts,  for  which  they  have 
heen  adjudged  and  declared  unfit,  both  by 
King  and  Parliament.  I  fhall  only  add,  Ti*it 
the  very  fame  Arguments  hold  againft  admitt- 
ing the  DifTenters  of  any  Kind  into  Offices  and 
Places  of  Truft :  Nay,  they  may  be  juftly 
looked  upon  as  the  more  dangerous  Enemies  to 
the  Church  of  England  of  the  two  ;  inafmuch 
as  they  are  more  numerous,  have  a  greater  In- 
tereft and  Influence  in  the  Kingdom,  and  can 
fwallow  any  Oaths  and  Tefts  occafionally  •,  and 

even. 
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i636.  even  commit,  what  rhey  call*  the  grofftft  Ido- 
z  Jac.  II.  latry,  t6  poffefs  themfelves.  of  Places,  which 
^""v^'  may  give  them  Opportunities  of  diftrefiing 
and  betraying  that  eftablifhed  Churchy  which 
they  thus  occafionally  intrude  into.  They  take 
the  Sacramental  Teft,  as  Judas  did  the  Sop, 
with  Malice  in  their  Hearts  againft  the  very 
Priefthood  from  whofe  Hands  they  receive  it  ; 
whfeh  is  fuch  an  abominable  Piece  of  Hypocri- 


fy,   that  even  Jefuits  abhor  ;  and  the  Diflen-     i6$6. 
tefcs  are  confcious  that  all  Mankind  mufi  deteft  2  Jac- ir- 
and  abhor  them  for  it:  Which  is  one  great  Rea-  '~^V"V, 
fon,  no  doubt,   of  their   labouring   ib  indefa- 
tigably,  and  employing  every  Artifice  to  get 
thofe  Tefts  repealed,  which    are  acknowledged 
to   be  the  beft   Barrier   of   the  ConilitutionDin 
Church  and  State. 


***-a  The  Trial  of  Samuel  Johnson,  Clerk,  for  a Mifde- z l6Jc6-n 
frW  meanor,  before  the  Court  of  Kings-Bench,  on  the  2  ift  K^* 
swa/.         01  June y  1686.     2  Jac.  11. 


ZheI»M-  f~T~nHIS  is  a  very  imperfecl  Piece.  The  Editors 
mtnt.  |      of  the  Slate-Trials  only  tell  us,    an  In- 

formation was  preferred  againft  Mr.  John/on, 
for  a  Mifdemeanor,  in  publishing  two  feditious 
Libels  :  The  one,  An  Addrefs  to  the  Army  and 
Navy  ;  inciting  the  Soldiers  to  mutiny  againft 
their  Popifh  Officers,  and  not  be  made  Tools 
to  introduce  Popery  :  And  the  other  declaring, 
that  Refiftance  was  lawful,  where  their  Reli- 
gion and  Rights  were  invaded. 

Of  which  being  convicted,  he  was  fentenced 
to  pay  500  Marks,  to  ftand  three  Times  in  the 
Pillory,  and  to  be  whipped  from  Newgate  to 
Tyburn:  That  he  was  afterwards  degraded  by 
the  Bifhops  of  Durham,  Rochefter,  and   Peter- 


kit  Con- 

:  vi&ion, 
and  Sen  - 
fence. 


borough  ;  and  then  whipped  with  a  Whip  of  nine 
Cords,  and  received  317  Laihes. 

That  after  the  Revolution,  viz.  on  the  nth 
of  June  1689,  tne  Parliament  voted,  That  the 
Judgment  given  againft  Mr.  John/on,  was  ille- 
gal and  cruel  ;  and  that  the  degrading  him  by 
a  Power  derived  from  the  High  Commiffion, 
was  illegal. 

That  he  was  recommended  to  King  William 
for  Preferment  -y  but  never  had  any  given  him  : 
However,  that  Prince  fettled  three  hundred 
Pounds  a  Year  upon  him  out  of  the  Pqfi-Office 
for  his  own  and  his  Son's  Life  ;  gave  Mr.  John- 
fon  a  thoufand  Pounds  in  Money,  and  his  Son 
a  Place  of  an  hundred  Pounds  per  Annum. 


The  Exe- 
cution of  it. 
The  Judg- 
ment voted 
cruel  and 
illegal. 


300 1.  per 
Ann./et- 
tledonhirii 
by  King 
William. 


1J26-II  Proceedings    againft   Henry  Lord  Bifliop   of  London,  me. 
before  the  Lords  Commiffioners,  appointed  by  his  Ma-  \J^S 
jefty    to    infped  Ecclefiaftical    Affairs,  Anno    \6%6. 
2  Jac.  II. 


Bijbopof 
London'* 
Frofecuti- 
cn. 


The  Ju-   f"T^HE  King's  Ecclefiaftical  Commiffion  was 
thority  of      4      directed  to  William  Lord  Archbifhop  of 
the  High-   Canterbury,    George  Lord  Jeffries  Lord   High 
Cmmiffi-  Chancellor,  Lawrence    Earl  of  Rochefter  Lord 
Treafurer,  Robert  Earl  of  Sunderland  Lord  Pre- 
fident  of  the  Council  and  Principal  Secretary  of 
State,  Nathanael  Lord  Bifhop  of  Durham,  Tho- 
mas Lord  Bifhop  of  Rochefter,  and  Sir  Edward 
Herbert  Lord  Chief  Juftice  ;  who  were  impow- 
ered  to  exercife  all  Manner    of  Ecclefiaftical 
Jurifdiction,    and  punifti  all   Offences  punifh- 
able  by  the  Ecclefiaftical  Laws,  and  to  correct 
and  alter  the  Statutes  in  the  Universities,  and  of 
all  Cathedrals,  Colleges,  and  Schools,  &c. 

The  Cafe  of  the  Bifhop  of  London  was  this  : 
Mr.  Atterbury,  the  Meffenger,  delivered  a  Let- 
ter from  his  Majefty  to  his  Lordfhip  on  the 
1 7th  of  of  June,  1686,  wherein  the  King  ob- 
ferved,  That,  notwithftanding  his  Directions 
concerning  Preachers,  dated  the  15th  of  March, 
1 685,  Dr.  John  Sharp  had,  in  fome  Sermons, 
prefumed  to  make  unbecoming  Reflections*  and 
ufed  fuch  Expreffions,  as  tended  to  beget  in  the 
Minds  of  his  Hearers,  an  evil  Opinion  of  his 
Majefty    and  his  Government,   and  to  difpofe 


7h  Bt- 
fliop\f 

Cafe. 


the  People  to  Rebellion  •,  and  therefore  com- 
manded the  Bifhop  to  fufpend  the  faid  Dr.  John 
Sharp  from  Preaching,  till  his  Majefty's  Plea- 
sure were  further  known. 

In  anfwer  to  which  my  Lord  Bifhop  of  Lon- 
don wrote  to  my  Lord  Sunderland  the  next  Day, 
being  the  1 8  th  of  June,  and  fent  the  Letter  by 
Dr.  Sharp  ;  wherein  he  acquaints  my  Lord  Sun- 
derland, ' c  He  was  concerned  he  could  not 
"  comply  with  his  Majefty's  Commands:  That 
"  being  to  act  as  a  judge  in  this  Cafe,  he  could 
"  not  condemn  the  Dr.  till  he  had  been  cited, 
"  and  he  hid  Knowledge  of  the  Gaufe  •,  but  that 
"  he  had  fent  to  the  Dr.  and  acquainted  him 
"  with  his  Majeftyis  Difpleafure  ;  and  found 
"  him  fo  ready  to  make  all  reafonable  Satif- 
"  faction,  that  he  thought  fit  to  make  him  the 
"  Bearer  of  this  Anfwer." 

The  Sunday  following  Dr.  Sharp  carried  a  Pe- 
tition to  Wind/or,  which  was  not  permitted  to 
be  read. 

On  Wednesday,  the  4th  of  Attguft,  1 686,  my 
Lord  Bifhop  of  London,  upon  a  Summons,  ap- 
peared before  the  Commiffioners  at  the  Council- 
Chamber  at  Whitehall :  Prefent  the  Lord  Chan- 
cellor, 
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1686.  cellor,  Lord  Bifhop  of  Durham,  Lord  Trea- 
2  Jac.  II.  furel-5  jLord  Bifhop  of  Rochefter,  Lord  Prefi- 
v^v^'  den,  and  Lord  Chief  Juftice  Herbert. 

The  Lord  Chancellor  demanded,  Why  my 
Lord  Bifhop  of  London  had  not  fufpended  Dr. 
Sharp,  according  to  the  King's  Command? 

The  Lord  Bifhop  of  London  anfwered,  That 
he  was  advifed,  he  could  not  legally  do  it  but 
by  Way  of  Citation,  and  hearing  him. 

Lord  Chancellor :  You  ought  to  have  known 
the  Law  better:  The  King  is  to  be  obeyed-,  and, 
if  you  have  any  Reafons  to  offer,  we  are  ready 
to  hear  you. 

The  Lord  Bifhop  of  London  defired  a  Copy 
of  their  Commiffion,  and  a  Copy  of  his  Charge  : 
And,  if  he  might  not  have  a  Copy  of  their 
Commiffion,  that  he  might  read  it,  or  hear  it 
read.  Then  he  was  ordered  to  withdraw  ;  and 
being  called  again  in  about  a  Quarter  of  an 
Hour,  the  Lord  Chancellor  acquainted  him, 
That  the  Commiffioners  were  of  Opinion, 
his  Requeft  could  not  be  granted :  That,  if  every 
one  that  appeared  there  fhould  demand  a  Sight 
of  their  Commiffion,  their  whole  Time  would 
be  taken  up  in  reading  of  it :  That '  the  Pro- 
ceedings of  Courts  of  this  Kind  were  not  by 
Libels  and  Articles,  but  by  Word  of  Mouth : 
And  it  was  a  fhort  Queftion  only  they  asked  ; 
Why  he  did  not  obey  the  King  ? 

My  Lord  Bifhop  of  London  defired  the  Com- 
miffioners to  confider,  he  was  a  Peer,  and  a  Bi- 
fhop ;  and  he  defired  to  behave  himfelf  as  be- 
comes one  in  thofe  Capacities  -,  and  hoped,  they 
would  give  him  Time  till  the  next  Term  to 
make  his  Defence. 

The  Commiffioners  faid,  they  thought  that 
unreafonable  ;  but  they  would  give  his  Lordfhip 
a  Week's  Time  ;  and  then  adjourned  to  the  oth 
oiAuguJl. 

On  the  9th  of  Auguft,  the  fame  Commiffi- 
oners being  prefent,  my  Lord  Bifhop  of  Lon- 
don came  before  them,  attended  by  his  Nephew, 
the  Earl  of  Northampton,  Sir  John  Nicholas, 
and  his  Brother,  Sir  Francis  Compton. 

My  Lord  Bifhop  of  London  faid,  He  had  not 
been  able  to  meet  with  their  Commiffion  till 
the  Night  before  •  though  he  was  told,  he  might 
fee  it  in  every  Coffee-Houfe. 

The  Lord  Chancellor  anfwered,  They  would 
admit  no  quarrelling  at  their  Commiffion  ;  they 
were  well  affured  of  the  Legality  of  it,  or  they 
would  not  be  fuch  Fools  to  fit  there. 

My  Lord  Bifhop  of  London  faid,  He  defired 
a  Sight  of  their  Commiffion,  becaufe,  poffibly, 
it  might  not  reach  him,  being  a  Peer,  and  a 
Bifhop  •,  and  that  he  had  not  had  Timetoadvife 
about  it ;  and  therefore  defired  a  Fortnight  longer, 
(which  was  granted). 

On  Tuefday,  the  23d  of  Auguft,  my  Lord 
Bifhop  of  London  appeared  before  the  fame  Com- 
miffioners again. 

Lord  Bifhop.  My  Lord,  I  have  confulted 
thofe  that  are  very  learned  in  the  Laws,  who 
tell  me,  that  your  Proceedings  in  this  Court  are 
directly  contrary  to  the  Statute  Law  ;  and  they 
are  here  to  plead  it,  if  your  Lordfhip  will  ad- 
mit them. 

Lord  Chancellor.  We  will  neither  hear  your 
Lordfhip,  nor  your  Counfel,  in  the  Matter  : 
We  are  fufficiently  fatisficd  of  the  Legality  of 
our  Commiffion. 


Lord  Bifhop.     My  Lord,    lam   a  Bifhop  of    1686. 
the  Church  of  England  ;  and  by  all  the  Law  in  2  Jae  ** 
the  Chriftian  Church  in   all  Ages,  and  by  the  V"-"~V>,"/ 
particular  Law  of  this  Land,   I  am,  in  cafe  of 
Offence,  to  be  tried  by  my   Metropolitan  and 
Suffragans;  I  hope  your  Lordfhip  will  not  deny 
the  Rights  and  Privileges  of  Chriftian  Bifhops. 

Lord  Chancellor.  My  Lord,  you  know  our 
Proceedings  are  according  to  what  has  been 
done  formerly,  and  that  we  have  an  Original 
Jurifdiction :  This  is  ftill  queftioning  our  Court. 
Lord  Bifhop.  My  Lords,  Protefting  in  my 
own  Right  to  the  Laws  of  the  Realm,  as  a  Sub- 
ject, and  the  Rights  and  Privileges  of  the  Church, 
as  a  Bifhop,  I  fhall  give  in  my  Anfwer. 

The  Anfwer  was  accepted,  and  the  Bifhop 
withdrew  ;  and  after  half  an  Hour  the  Bifhop 
and  his  Counfel  were  called  in  ;  who  were  Dr. 
Oldys,  Dr.  Hodges,  Dr.  Price,  and  Dr.  Newton  j 
whom  the  Bifhop  defired  might  be  heard. 

They  argued,  That  the  Words  of  the  King's  qfo  j^ 
Letter  being,  That  you  fufpend  him  from  Preach-  mentsoftU 
ing  ,  this  could  not  be  done  by  our  Laws  with-  B 'fiefs 
out  a  Citation,  and  proceeding  to  Judgment  (j0linf"' 
thereupon  :  But  if  by  that  Expreffion,  only  the 
Silencing  the  Dr.  was  intended,  then  the  Bifhop 
had  executed  the  King's  Command  in  fuch  a 
Method  as  is  obferved  in  their  Courts. 

For  where  an  eminent  Perfon  is  accufed,  the 
Judges  fend  him  a  Letter  ;  and  if  he  appears, 
and  complies  with  the  Judges  Order,  the  Law 
is  fatisfied.  Here  the  Bifhop  fent  for  Dr.  Sharpy 
and  advifed  him  not  to  preach,  till  the  King  had 
received  Satisfaction  ;  and  he  had  obferved  his 
Lordfhip's  Directions,  and  has  not  preached  to 
this  very  Day  ;  fo  that  his  Majefty's  Command 
was  in  Effect  fulfilled.  That  the  Bifhop  had 
done  what  was  his  Duty  ;  he  was  bound  to  re- 
turn his  Reafon  to  the  King,  why  he  did  not 
do  that  which  he  commanded,  and  to  expect 
his  further  Anfwer  •   which  was  done. 

That  if  a  Prince,  or  Pope,  command  any 
Thing  unlawful,  it  is  the  Duty  of  a  Judge  Re- 
fcribere  Principi,  and  attend  his  further  Pleafure ; 
and  this  is  all  he  can  do  :  That  as  in  Nature 
no  Man  can  be  obliged  to  do  that  which  is  im- 
poffible,  fo  in  Policy  no  Man  can  be  obliged  to 
do  an  unlawful  Act. 

Lord  Bifhop.  If  through  Miftake  I  have 
erred  in  any  Circumftance,  I  am  ready  to  beg 
his  Majefty's  Pardon ;  and  fhall  be  ready  to  make 
any  Reparation  I  am  capable. 

The  Bifhop  withdrew  for  half  an  Hour,  and 
then  was  called  in,  and  acquainted,  that  the 
Commiffioners  would  be  there  again  on  Wed\ 
nefday  next,  when  his  Lordfhip  was  directed  t6 
attend. 

Die  Luna?,  6  Septem.  1686. 

Lord  Chancellor.     You  were  defired  to  ap-  Heiud- 
pear  this  Day  to  hear  your  Sentence  ;  which,  to  led  to  bear 
prevent  Miftake,  we  have  ordered  to  be  put  in  JjJ^J"* 
Writing. 

Lord  Bifhop.  My  Lord,  may  I  have  leave 
to  fpeak,  before  Sentence  is  read  ? 

Lord  Chancellor.  My  Lord,  we  have  heard 
you  and  your  Counfel  already. 

Then  the  Inftrument  of  Sufpenfion  was  read 
by  Mr.  Bridgman,  their  Lordfhips  Regifter  j 
viz, 

By 
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idSd.    By  his    Majefty's  Commiffioners  for   Eccleji- 
2  Jac-  n-   J  aftical  Affairs,  &c. 


W%e  Sen 
tenet. 


Whereas,  Henry  Lord  Bijbop  of  London, 
hath  been  convened  before  us  for  his  Disobe- 
dience, and  other  his  Contempts,  mentioned  in 
the  Proceedings  of  this  Caufe  ;  and  the  faid 
Bifiocp  beng  fully  heard  thereupon,  We  have 
thought  fit,  upon  mature.  Confideration  of  the 
Matter,  to  proceed  to  this  our  Definitive  Sen- 
tence j  declaring,  pronouncingy  and  decreeing, 
that  the  [aid  Henry,  Lord  Bifhop  of  London, 
fhall,  for  his  faid  Difobedience  and  Contempt, 
be  [ufpended  during  his  Majeftfs  Pleafure  : 
And  accordingly  we  do,  by  thefe  Prefents,  fufpend 
him  tlte  faid  Lord  Bifhop  of  London  ;  peremp- 
torily admonifhing  and  requiring  him,  hereby,  to 


abftain  from  the  Fundi  ion  and  Execution  of  his    l636. 
Epifcopal  Office,  and  from  all  Epifcopal  and*}™'  Ir* 
other  Ecclefiaftical  JurifdiSiion,  during  the  faid  ^*^ 
Sufpenfion,  upon  Pain  of  Deprivation  and  Re- 
moval from  his  Bffooprick. 

Doctor  Sharp   was  alfb  fufpended  for   a  Dr.  Sharp 
Time  ;  but  fuflfered  afterwards  to  preach  and  MPendecl> 

.J    r.    „       n.  •  r  &refiored» 

exerciie  his  Function  again.  J 

And  the  Bifhop  of  London's  Sufpenfion  was  The  bi- 
taken  off  in  the  Year  1688,  upon  Advice  offi°fs  s«f- 
the  Prince  of  Orange's  intended  Imbarkation  \'r  la  *a~ 

j ■     r-      7      j  ken  off. 

to  invade  England. 

'the  Remarks  on  this  Profecution  of  the 
Bifhop  of  London,  will  be  found  intermixed 
with  thofe  on  the  trials  of  the  Seven  Btfhops, 
in  the  Tear  1 688. 


Proceedings  againft  the  Univerfity  of  Cambridge,  ^ 


5  Jac  II. 


for  not  obeying  the  Kings  Mandate,  in  the  Year 
1686.     3  Jac.  II. 


3  Jac.  II. 


The    Cafe 

,fthe  Vni- 
\verftty  of 

Cam- 
bridge. 


TH  E  Univerfity  received  a  Letter  Man- 
datory by  Atterbury  the  Meflenger, 
from  his  Majefty,  on  the  9th  of  February, 
1686-7,  commanding  them  to  admit  Alb  an 
Francis,  a  Benedictine  Monk,  to  the  Degree 
of  Mafter  of  Arts,  without  adminiftring  to 
him  any  Oath  whatever:  Whereupon  the 
Senate  being  afTembled,  refolved  to  fend  up 
their  Senfe  of  this  Matter  to  Doctor  Peachel, 
the  Vice-Chancellor,  who  was  then  in  London ; 
and  Doctor  Smoult,  Profeflbr  of  Divinity, 
was  made  Choice  of  by  the  Non-Regents, 
and  Mr.  Norris,  Fellow  of  trinity-College, 
by  the  Regents,  to  carry  the  Meffage  ;  the 
Subftance  whereof  was,  That  the  Houfe  ap- 
prehended the  Admiffion  of  Mr.  Francis, 
without  his  taking  the  ufual  Oaths,  was  ille- 
gal and  unfafe,  and  advifed  the  petitioning  his 
Majefty  upon  it  ;  declaring,  they  were  ready 
to  join  in  the  Petition,  and  make  it  their 
Act :  And  the  Beadles  were  ordered  to  ac- 
quaint Mr.  Francis,  that  the  Senate  were 
ready  to  admit  him,  provided  he  would  take 
the  Oaths.  But  Father  Francis  refufed,  in- 
filling on  the  King's  Difpenfation. 

The  fame  Afternoon  the  Heads  met,  and 
fent  a  Letter  to  the  Duke  of  Albemarle,  their 
Chancellor,  and  another  to  the  Earl  of  Sun- 
derland, Secretary  of  State,  by  their  Beadles ; 
but  they  could  not  get  Admiffion  to  the  Earl 
of  Sunderland :  And  fbon  after  the  Univerfity 
received  another  Letter  from  the  King,  dated 
the  :24th  of  February,  exactly  the  fame  as  the 
Former,  only  with  this  Addition,  That  they 
fhould  do  it  at  their  Peril.      Whereupon  a 
Letter  was  prepared  for  the  Duke   of  Albe- 
marle, and  another  for  the  Lord  Sunderland, 
and  fent  up  by  Mr.  Braddock,  Fellow  of  Ca- 
therine'Hall,  and   Mr.  Stanhope    of  King's 
College  ;  and  on  Sunday  the  3d  of  March, 
thefe  Gentlemen  waited  on  the  Duke  of  Albe- 
marle, who  attended  the  King  on  Behalf  of 
N°  19 


the  Univerfity  on  the  14th,  when  his  Majefty 
commanded  his  Grace  to  give  him  the  Letter 
he  received  from  the  Univerfity ;  which  he 
did,  but  received  no  Anfwer.  They  after- 
wards attended  the  Lord  Sunderland,  who 
told  them,  the  King  had  feen  the  Vice-Chan- 
cellor's Letter,  and  was  offended  at  the  Pro- 
ceedings of  the  Univerfity,  and  would  fhortly 
give  them  a  further  Anfwer  :  But  they  re- 
ceived no  other  Anfwer  till  Sunday  the  9th 
of  April,  when  Atterbury  the  Meflenger  came 
down  to  Cambridge  with  a  Summons  for  the  _ 
Vice-Chancellor  to  appear  in  Perfon,  and  thef'T^ 

_  ,  ,  r  1  1 '  "•       W        -    •  t0     appear 

Senate  by  themfelves,  or  their  Deputies,  be- before  the 
fore  the  Lords  Commiffioners  for  Ecclefiaftical  ##  Cow- 
Affairs,  in  the  Council-Chamber,  on  the  z\ft.mi$on- 
of  April,   to  anfwer  fuch  Things  as  fhould 
be  objected  againft  them  by  his  Majefty. 

Whereupon  the  Senate  deputed  Dr.  John 
Peachel,  Vice-Chancellor  5  Dr.  John  Eachard,^^] 
Mafter  of  Catherine- Hall  j  Dr.  Humphry  Ba-mded. 
bington,  Fellow  of  trinity  College  ;  Dr.  tho- 
mas  Smoult,  Fellow  of  St.  John's  College  ; 
Doctor  William  Cook,  Doctor  of  Civil  Law, 
and  Fellow  of  Jefus  College  ;  Mr.  John  Bil- 
lets, Fellow  of  St.  John's,  and  publick  Ora- 
tor ;  Mr.  Ifaac  Newton,  Fellow  of  trinity 
College,  and  Mathematical  Profeflbr ;  Mr. 
James  Smith,  Fellow  of  Queen's  ;  and  Mr. 
George  Stanhope,  Fellow  of  King's  College. 

Thefe  Deputies  appearing  in  the  Council- 
Chamber  on  thurfday  the  sift  of  April,  be-er^eNsm" 
fore  the  Lord  Chancellor  Jeffenes,  the  Lord£S 
Sunderland,  Prefident,    the  Lord  Mulgrave9„ers. 
the  Earl  of  Huntington,  the  Bilhops  of  Dur- 
ham and  Rochefier,  and  the  Lord  Chief  Juf- 
t\ce  Herbert,  Ecclefiaftical  Commiffioners,  the 
Summons  was  read ;  after  which  the  Lord 
Chancellor  demanded  of  Mr.  Vice-Chancellor,^  ftce- 
Why  he  had  not  obeyed  his  Majefty's  Com-  Chancellor 
mands  in  admitting  Mr.  Francis  ?  examined. 
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1686.        Mr,  Vice-Chancellor  anfwered,   It  was  a 

3  Jac.  II.  Matter  of  great  Concern,   and  defired  they 

^^v^  might  have  Counfel  and  Time  to  prepare  their 

Anfwer  5  and  Time  was  given  them  till  the 

IVednefday  following. 

The  Vice-Chancellor,  &c.  appearing  again 
before  the  lame  Commiffioners  on  IVednefday 
the  27th  of  April,  put  in  their  Anfwer,  which 
was  entitled,  the  Anfwer  of  the  Univerfity  and 
Senate  of  Cambridge  to  the  ^ueftion,  Why 
they  did  not  admit  Alban  Francis  to  the  De- 
gree of  Mafier  of  Arts,  without  taking  the  f aid 
Oaths,  &c. 
Vhe  Anf-  They  anfwer.  That  by  the  Statutes  of  the 
<wer  of  the  ift  and  5th  of  Eliz.  every  Perfbn,  promoted 
Univerftty.  to  a  Degree  in  the  Univerfity,  is  required  to 
take  the  Oath  of  Supremacy  ;  and  by  3 
Jac.  I.  the  Oath  of  Allegiance  :  That  the 
Vice-Chancellor,  and  every  Member  of  the 
Senate,  had  taken  the  faid  Oaths,  and  were 
entrufted  to  fee  others  take  them  in  the  Uni- 
verfity :  And  that  in  order  to  admitting  the 
laid  Alban  Francis  to  the  Degree  of  Mailer  of 
Arts,  the  faid  Oaths  were  offered  to  be  ad- 
miniftered  to  him,  but  he  refufed  to  take 
them. 

That  the  admitting  him  without  taking  the 
laid  Oaths,  would  have  been  contrary  to  the 
laid  Statutes,  and  a  Breach  of  Truft  in  the 
Vice-Chancel  lor  and  Senate  j  and  whether 
this  Matter  was  proper  for  their  Lordfhips 
Cognizance,  they  entreated  them  to  confider ; 
inafmuch  as  the  taking  the  Degree  of  Mafter 
of  Arts  in  the  Univerfity ,  or  the  admitting 
and  refufing  fuch  a  Degree,  was  not  a  Matter 
Ecclefiaftical,  but  of  Lay  and  Temporal  Cog- 
nizance. 

And  it  was  alfo  enacted  by  a  Statute  of 
the  1 6  Car.  L  That  no  new  Court  fhould  be 
erected  within  this  Realm,  which  fhould  have 
like  Power  as  the  High  Commiffion  Court 
then  had,  or  pretended  to  have  ;  but  that  e- 
very  fuch  Commiffion  and  Grant  fhould   be 
void. 
A  further     The  Anfwer  being  read,  the  Deputies  were 
Examha-  ordered  to  withdraw  $  and  appearing  at  the 
tMn'         Council-Chamber  again  on  the  27th  of  May, 
the  Lord  Chancellor  obferved,  that  they  al- 
'  ledged  that  their  Oath  prevented  their,  obey- 
ing the  King's  Mandate,  and  demanded  what 
that  Oath  was. 

The  Vice-Chancellor  anfwered,  He  could 
not  remember  the  very  Words ;  but  the  Sub- 
fiance  of  it  was,  That  he  fhould  well  and 
faithfully  praeftare,  or  adminiftrare,  munus,  or 
officium,  Procancellarium. 

Lord  Chancellor.  And  do  not  you  remem- 
ber any  Mafter  of  Arts  made  without 
Oaths  ? 

Dr.  Cook.  Not  under  the  Quality  of  an  U- 
niverfity-Nobleman. 

Lord  Chancellor.  Nay,  good  Doctor,  you 
never  were  Vice-Chancellor  yet  •  when  you 
are,  we  will  confider  you. 

Vice-Chancellor.    I  cannot  fay  I  remember 


16S6. 
Jac.  if. 


It  was  on  Ajhwednefday. 
When  you  had  read  the 
not   the    Gentleman*  ad- 


any. 

Lord  Chancellor. 
Dr.  Lightioot  ? 

Vice-Chancellor.  My  Lord,  he  did  lub- 
icribe  the  Thirty-nine  Articles  -3  and  the  Firft 
of  them  is  the  King's  Supremacy. 


Did  you  never  hear  of 
My   Lord 


Lord  Chancellor.    And  is  Subfcribing  Swear- 
ing, Doctor  ?  3 
Mr.  Stanhope.    As  for   Dr.  L'ghtfoot,  we* 
were  aware  of  that  Objection,  and  therefore 
have  provided  an  Anfwer  to  it,  and  are  ready 
to  make  Proof  that  he  did  fwear. 

Lord  Chancellor.  Nay,  look  you  now,  that 
young  Gentleman  expects  to  be  Vice-Chan- 
cellor too :  When  you  are,  Sir,  you  may 
fpeak  ;  but  till  then  it  will  become  you  to 
forbear.  Mr.  Vice-Chancellor,  when  was  it 
you  received  the  Firft  of  the  King's  Let- 
ters ? 

Vice-Chancellor. 
Lord-Chancellor. 
Letter,    why   was 
mitted  ? 

Vice-Chancellor.  The  Senate  lent  to  defire 
me  I  would  forbear  admitting  Mr.  Francis^ 
till  I  had  petitioned  the  King  to  revoke  the 
Mandate. 

Lord-Chancellor.  Did  you  ever  know  any 
Mandate  of  the  King's  refufed  by  the  Uni- 
verfity before  ? 

Vice-Chancellor.  Yes,  my  Lord,  about  ijfor 
16  Years  ago,  in  the  late  King's  Reign,  a 
Mandate  was  given  to  one  tatnel,  a  Nonconfor- 
mift  Minifter,  and  he  refufed  to  fubferibe  and 
take  the  Oaths  ;  whereupon  the  Univerfity 
petitioned  the  King,  and  he  was  pleafed  to  re- 
call his  Mandate. 

'Lord  Chancellor.  H»w  was  it  you  knew  the 
Minds  of  the  Senate  in  this  Bufinefs  ? 

Vice-Chancellor.  My  Lord,  the  Houfe  fent 
up  their  Opinions  by  Dr.  Smoull  and  Mr. 
Norris. 

Lord  Chancellor.  But,  Mr.  Vice-Chancel- 
lor, you  ought  to  take  an  Account  of  what  is 
done  in  the  Houfe  yourfelf,  and  not  from 
others  :  And  how  came  this- new  Way  of  gi- 
ving Opinions  ?  Are  not  the  Proctors  ufually 
the  Men  that  bring  the  Senfe  of  the  Houfe  to 
the  Vice-Chancellor  ? 

Vice-Chancellor.  Not  the  Non-Regent,  my 
Lord  i  they  are  not  admitted  into  that  Houfe, 
•nor  have  any  Thing  to  do  there. 

Then  the  Vice-Chancellor,  Sc.  were  or- 
dered to  withdraw  ;  and  being  called  in  again 
half  an  Hour  afterwards,  to  hear  the  Deter- 
mination of  the  Commiffioners,  the  Lord 
Chancellor  pronounced  the  following  Sen- 
tence. 

'that  the  Vice-Chancellor  fhould  he  deprived  Sentence 
of  his  Office,  and  not  meddle  afterwards  withPomm'tA 
any  Pub  lick  Bufinefs  in  the  Univerfity :  'that  heffffff-^. 
fhould  be  fufpended  ab  officio  &  beneficio,  of  his  CeUox. 
Maferfloip    of  Magdalen-College,    during  his 
Ma jeffs  Pleafure  ;  and  abftain  from  the  Functi- 
on of  Mafter  of  the  faid  College,  during  the  faid 
Sujpenfion,  on  Pain  of  Deprivation  of  his  Maf- 
terjhip.    And  it  was  further  decreed,  that  the 
Profits  belonging  to  the  faid  Mafterfhip,  Jhould, 
during  the  Sufpe/ifion,  be  applied  to  the  Ufe  of 
the  College. 

The  Deputies  of  the  Senate  appearing  a- 
gain  before  the  Commiffioners  on  thurfday 
the  1 2th  of  May,  and  with  them  Dr.  Peachel 
the  Vice-Chancellor,  the  Lord  Chancellor 
faid,  The  laft  Time  they  appeared  there,  the 
Lords  Commiffioners  had  thought  fit  to  fee 
a  Mark  of  their  Difpleafure  on  the  Vice- 
Chancellor  : 
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i<586.  Chancellor  :  And  that  all  the  World  muft  be 
jac.  II.  fenflD]e  how  obftinate  the  Univerfity  had 
Ei^.lhewn  themfelves  in  refuting  to  obey  the 
epri-  King's  Commands :  But  their  Lordfhips  con- 
fidered  there  was  a  Difference  between  the 
Vice-Chancellor's  Cafe  and  theirs  j  and  there- 
fore did  not  conclude  them  who  reprefented 
the  Senate  with  him.  However,  their  beft 
Courfe  would  be,  by  a  ready  Obedience  to 
his  Majefty's  Commands  for  the  future,  to 
make  amends  for  the  ill  Example  that  had 
been  given  j  and  therefore,  in  the  Words  of 
the  Scripture,  he  bid  them  Go  their  way,  and 
fin  no  more,  left  a  worfe  thing  come  unto  them, 
directing  them  to  fend  Copies  of  the  Univer- 
fity Statutes  to  be  laid  before  the  Commif- 
fioners. 


Two  Orders  of  the  Commiffioners  were  af-'    1<J8<>. 
terwards  lent  down  to  Cambridge  by  Mr.  At-  3  JiC  lL 
terbury  the   Meflenger ;  the  firft  directed   to  *"'*^ 
the  Proctors,  to  proceed  to  the  Choice  of  a 
new  Vice-Chancellor,  and  the  other  to  the 
Fellows  of  Magdalen-College. 

To  each  of  which  was  annexed  a  Copy  of 
the  Sentence,  to  be  fixed  upon  the  School- 
Doors,  and  the  Gates  of  Magdakn-College : 
And  on  the  17th  of  May  Dr.  Balder fon,  Ma- 
iler of  Emanuel,  was  elected  Vice-Chan- 
ce lion 

tfhe  TK-emarks  c'n  thefe  Proceedings  will  be 
fecn  at  the  End  of  the  fatal  of  the  [even 
Bijloops-. 


]tl  n.  Proceedings  againft  St.  Mary  Magdalen  College  in  ?  jS'it 
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PON  the  Death  of  Dr.  Henry  Clerk,  Pre- 
fident  of  St.  Mary  Magdalen  College, 
Charles  Aldworth,  Doctor  of  Laws,  the  Vice- 
Prefident,  gave  Notice  of  it  in  the  Chapel  on 
the  31ft  of  March  1687.  Whereupon  the 
Fellows  agreed  to  proceed  to  the  Election  of  a 
Prefident  on  the  1 3th  of  April  following  -3  and 
the  abfent  Fellows  were  fummoned  to  be  pre- 
fent  at  it. 

In  the  mean  time,  (viz)  on  the  nth  of 
Aprils  came  the  King's  Letter  Mandatory, 
requiring  the  Fellows  to  elect  Mr.  Anthony 
Farmer  their  Prefident:  And  the  Vice-Prefi- 
dent  read  the  Letter  the  fame  Day  before  the 
Fellows,  in  the  Chapel  after  Evening  Service, 
requiring  them  to  attend  again  next  Morning, 
in  order  to  give  their  Anfwer  to  it. 

All  the  Fellows  meeting  accordingly,  the 
next  Morning,  the  Vice-Prefident  read  the 
Statute,  De  eleffione  Prefidentis,  and  the  Sta- 
tute of  5  Eliz.  againft  Corrupt  Elections,  as 
alfb  the  King's  Letter  :  And  their  Anfwer 
being  demanded,  the  Fellows  faid,  That  they 
had  a  Petition  lying  before  his  Majefty,  and 
they  ought  not  to  proceed  to  Election  till 
they  had  received  his  Majefty  Anfwer. 

The  Vice-Prefident  and  Fellows  meeting 
again  on  Friday  April  15,  Dr.  tfhomas  Smith. 
and  Capt.  Bagjhaw,  two  of  the  Fellows,  ac- 
quainted the  reft  from  the  Lord  Prefident  of 
the  Council,  That  tlie  King,  having  fent  his 
Letter  to  the  College  in  Anfwer  to  their  Pe- 
tition, expected  to  be  obeyed. 

TheVice-Prefident  demanding  again,  Whe- 
ther they  would  elect  and  admit  Mr.  Far- 
mer, in  Obedience  to  the  King's  Letter  ? 
They  anfwered,  They  defired  to  proceed  to 
Election  -t  and  Mr.  Farmer  not  being  a  Per- 
fon  capable  of  being  chofen  by  their  Statutes, 
and  this  the  laft  Day  limited  for  the  Election, 
Mr  Hough  they  elected  Mr.  John  Hough,  Batchelor  of 
eUHedPre-  Divinity  j  and  he  was  immediately  declared 
fident.        Prefident  3  and  Mr.  Maynard  was  appointed 


by  the  thirteen  fenior  Fellows  to  prefent  him 
to  the  Vifitor,  in  order  to  his  Admiffion.  Mr. 
Thomfon  and  Mr.  Char  nock  only  declaring  for 
Mr.  Farmer  ;  and  on  Saturday  the  1 6th  of 
April  Mr.  Hough  was  prefented  to  the  Vifitor, 
and  fwofn  and  admitted  Prefident  by  his 
Lordfhip. 

The  Vice  -  Prefident  and  Fellows  were  TheFelhaTs 
thereupon  ferved  with  a  Citation  dated  z%-!»»>»'onedy 
May,  1687.  requiring  them,  or  fuch  of  the^0"^, 
faid  Fellows  as  they  fhould  depute,  to  appear  mjjn0„°  * 
before  his  Majefty's  Commiffioners  for  Eccle- 
fiaftical  Affairs,  in  the  Council-chamber  at 
Whitehall,  on  the  6th  ofjuUe  following. 

Where  the  Vice-Prefident  and  Fellows  de-  Demanded 
puted  by  the  faid  College  appearing,  and  it  *%  *hej 
being  demanded,  Why  they  did  not  obey  his 


did  not 
elett  Far- 


Majefty's  Letters,  requiring  them  to  elect  and  mer. 
admit   Mr.  Anthony  Farmer  their    Prefident, 
they  gave  in  an  Anfwer  of  the  folldwing  Te- 
inqr,  ('viz.') 

That  their  College  was  a  Body  Corporate,  tfheirJx* 
governed  by  Local  Statutes,  granted  and  /«'«'•• 
confirmed  to  them  by  King  Henry  VI.  and 
other  Kings  of  this  Realm.  That  by  thofe 
Statutes  the  Perfon  elected  Prefident  ought  to 
be  a  Man  of  good  Life  and  Convention, 
and  one  who  had  been  Fellow  of  the  faid 
College,  or  of  New  College.  To  the  Obfer- 
vation  of  which  Statutes  all  the  Fellows  were 
fworn,  as  well  as  that  they  would  neither 
procure  or  confent  to  any  Difpenfation  of  the 
laid  Oath. 

That  inafmuch  as  the  faid  Mr.  Farmer  had 
neither  been  Fellow  of  this  College,  or  of 
New  College,  and  had  not  thofe  Qualifications 
their  Statutes  required  ;  and  they  could  not 
comply  With  his  Majefty's  Letter  Without 
violating  their  Oaths,  and  hazarding  their 
legal  Intereft  and  Property  ;  which  they  were 
bound  by  their  Oaths  to  maintain  :  They  re- 
prefented the  fame  in  their  humble  Petition 
to  his  Majefty.    And  having  deferred  their 
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Election  of  a  Prefidentto  the  laft  Day  limited 
by  their  Statutes,  they  did  then  elect  the  Rev. 
Mr.  John  Hough,  B.  D.  a  Fellow  of  their 
College,  and  every  Way  qualified,  to  be  their 
Prefident,  who  had  fince  been  confirmed  by 
the  Bifhop  of  IVMon  their  Vifitor.  And  that 
they  might  not  lie  under  his  Majefty's  Dif- 
pleafure,  they  did,  on  the  18th  of  April,  make 
an  humble  Representation  thereof  to  his  Ma- 
jefty by  his  Grace  the  Duke  of  Ormonde,  their 
Chancellor,  fetting  forth  the  indifpenfable 
Obligations  they  were  under  to  obferve  their 
Founder's  Statutes.  And  to  this  Anfwer  they 
added  the  following  Reafons,  why  they  could 
not  elect  Mr.  Farmer,  viz. 

That  he  fo  misbehaved  himfelf  in  ^trinity 
College  in  Cambridge,  that  he  received  an 
Admonition  from  the  Mafter  of  that  College, 
in  order  to  his  Expulfion  :  And  having  left 
Cambridge,  he  taught  School  at  Chippenham 
in  Ifiltjbire,  under  a  Non-conformift  Mini- 
fter,  without  Licence.  That  in  September 
1683,  the  faid  Farmer  was  entered  in  St. 
Mary  Magdalen  Hall  in  Oxford,  where  fuch 
frequent  Complaints  were  brought  againft 
him  for  his  troublefbme  and  unquiet  Temper, 
that,  to  preferve  the  Peace  of  that  Society,  he 
was  defired  to  leave  the  faid  Hall.  That  af- 
ter he  was  admitted  of  Magdalen  College,  he 
declared  that  there  was  no  Proteftant  but 
would  cut  the  King's  Throat.  But  at  other 
Times  he  declared  to  the  Fellows  of  the  fame 
College,  that  whatever  he  pretended,  he  was 
really  a  Member  of  the  Church  of  England, 
and  that  he  made  Intereft  with  fome  Roman 
Catholicks  only  to  get  Preferment  by  their 
means ;  and  for  that  Reafbn  was  willing  to  be 
of  their  Religion. 

That  at  the  very  Time  his  Majefty's  Letter 
came  to  the  College  in  his  Behalf,  he  was  at 
Abington  in  very  ill  Company,  where  he  con- 
tinued drinking  to  Excels  two  or  three  Days 
and  Nights,  and  among  other  Difbrders,  was 
one  of  thole  who  in  the  Night-time  threw  the 
Stocks  into  the  River :  And  that  in  general 
the  faid  Farmer  was  of  ill  Fame,  as  appeared 
by  Letters  and  Certificates  the  faid  Fellows 
were  ready  to  produce,  and  which  were  aclu- 
ally  produced. 

The  Ecclefiaftical  Commiffioners,  however, 
proceeded  on  the  2 2d  of  June  to  declare  the 
Election  of  Mr.  Hough  void,  and  decreed, 
that  he  fhould  be  removed  from  the  Frefident- 
fhip  of  the  faid  College :  They  likewife  de- 
creed, that  Dr.  Aldworth,  the  Vice-Prefident, 
fhould  be  fufpended  from  that  Office,  and 
that  Dr.  Fairfax's  Fellowfhip  fhould  be  fu- 
fpended for  not  obeying  his  Majefty's  Letters 
Mandatory  for  electing  Farmer  :  His  Majefty 
alfb  iffued  his  Inhibition,  forbidding  the  Fel- 
lows to  elect  any  Perfon  into  a  Fellowfhip,  or 
other  Place  in  the  College,  till  his  further 
Pleafure  was  known. 

On  the  14th  of  Augufi  following,  the  King 
lent  down  another  Mandate,  authorizing  and 
requiring  the  College  to  admit  the  Lord  Bp- 
of  Oxford,  their  Prefident;  and  with  this 
Mandate  came  a  Letter  from  the  Lord  Sun  • 
derland  to  the  Fellows,  directing  them  im- 
mediately to  affemble  and  pay  a  ready  Obe- 
dience to  his  Majefty's  Pleafure  herein,  and 


fend  him  an  Account  of  their  Proceedings.    l687- 
The  Bifhop  of  Oxford  alfb  fent  them  a  Letter  \^\}}, 
acquainting  them   he    was   indifpofed,    ands-^irv 
therefore  defired  they  would  admit  him  their 
Prefident  by  Proxy. 

In  the  beginning  of  September  1 68 7,  his 
Majefty,  going  to  the  Bath,  and  taking  Ox- 
ford in  his  Way,  fent  an  Order  to  the  Fellows  qhe  Fel. 
of  Magdalen  College  on  the  4th  of  that  lo^s  a*~ 
Month,  to  attend,  him  at  Chrifi-Church  that  *'"*  the 
Afternoon;  and  the  Fellows  attending  accord-  (JhniC 
ingly,  the  following  Conference  happened  be-  Church. 
tween  his  Majefty  and  the  Fellows. 

King.  What's  your  Name?  Are  you  Dr. 
Pudfey? 

Vr.  Pudfey.  Yes,  may  it  pleafe  your  Ma- 
jefty. 

■King.  Did  you  receive  my  Letter? 

Dr.  Pudfey.  Yes,  Sir,  we  did. 

King.  Then  you  have  not  dealt  with  mc 
like  Gentlemen :  You  have  done  very  uncivil- 
ly by  me,  and  undutifully— — Here  they  all 
kneeled,  and  Dr  Pudfey  offered  a  Petition, 
which  his  Majefty  refufed  to  receive,  and 
faid,  You  have  been  a  ftubborn  turbulent 
College,  I  have  known  you  to  be  fb  thefe 
Twenty-fix  Years ;  you  have  affronted  me  in 
this.  Is  this  your  Church  of  England  Loyalty  ? 
One  would  wonder  to  find  fb  many  Church 
of  England  Men  in  fuch  a  Bufinefs:  Go  Home, 
and  fhew  your  felves'good  Members  of  the 
Church  of  England:  Get  you  gone;  know  I 
am  your  King;  I  will  be  obeyed,  and  I  com- 
mand you  to  be  gone.  Go,  and  admit  the  Bi- 
fhop of  Oxford  Head,  Principal,  I  mean  Pre- 
fident of  the  College.  Let  them  that  refufe 
it  look  to  it ;  they  fhall  feel  the  Weight  of 
their  Sovereign's  Difpleafure.  As  they  were 
going,  the  King  faid,  he  heard  the-  had  ad- 
mitted a  Fellow  fince  his  Inhibition :  To  which 
they  anfwered,  it  was  only  a  Confirmation  of 
a  former  Election :  The  King  faid,  That  was 
downright  Difobedience. 

The  Fellows  offered  again  their  Petition  on 
their  Knees. 

King.  Get  you  gone ;  I  will  receive  nothing 
from  you,   till-  you  have  obeyed  me,  and  ad- 
mitted the  Bifhop   of  Oxford.     Upon  which   . 
they  went  to  their  Chapel,  and  Dr.  Pudfey l.lft 
propofing,Whether  they  would  obey  the  King,  Bifiep  of 
and  elect  the  Bifhop  of  Oxford  ?  They  agreed,  Oxford. 
That  the  electing  the  Bifhop  of  Oxford  being 
directly  contrary  to  the  Statutes  and   their 
Oaths,  they  could  not  apprehend   it  in  their 
Power  to  obey  his  Majefty  in  this  Matter. 

Oclob.  to,  Mr.  Atterbury  the  King's  Mef-  jCom. 
fenger  fixed  a  Citation  on  the  College  and  mittee  of 
Chapel  Doors,  requiring  the  pretended  Vxefi-t7^  High 
dent  and  Fellows,  and  other  Members  of  the  Cromy\ 
College  to  appear  before  the  Lords  Commif-^ord. 
fioners,  the  Lord  Bifhop  of  Chefter,  the  Lord 
Chief  Juftice  Wright,  and  Mr.  Baron  Jenner, 
in  the  Chapel  on  Friday  Morning,  OcJ.  %\. 

On  rfhurfday  the  Lords  Commiffioners  came 
to  Oxford,  attended  with  Three  Troops  of 
Horfe,  which  were  quartered  there. 

On  Friday  Morning  at  Nine,  they  came  in- 7^,  p^ 
to  the  outward  Chapel ;  but  no  Seats  being  ceedings. 
prepared  there,  they  adjourned  into  the  Hall, 
where  their  Commiffion  was  read,  which  in 
general  was  the  fame  with  the  former ;  only 
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1687.  thefe  Three,  who  came  down,  had  been  added 
Jac.  II.  to  the  other  Lords,  and  were  particularly  im- 
r>*~^  powered  to  vifit  Magdalen  College  oniy. 
Then  the  Prefident  and  Fellows  were  called 
over,  and  all  appeared  who  were  in  Town, 
except  Dr.  Fairfax  ;  and  Excufes  were  made 
for  the  abfenr. 

Then  the  Bifhop  of  Chefter  made  a  Speech, 
wherein  he  reprimanded  them  for  their  Dif- 
loyalty,  affirmed  that  the  Church  of  England 
taught  an  unlimited  and  unconditional  Obe- 
dience •  and  laboured  by  Threats  and  Pro- 
mifes  to  induce  them  to  comply  with  his  Ma- 
jefty. 

The  Fellows  defiring  a  Copy  of  their  Lord- 
fhip's  Commiffion,  it  was  denied  them  ;  after 
which  happened  the  following  Dialogue  be- 
tween the  CommifTioners,  and  Dr.  Hough  the 
Prefident- 

Bifhop  of  Chefter.  Dr.  Hough,  will  you 
fubmit  to  this  Vifitation  ? 

Dr.  Hough.  I  do  declarc^here,  in  the  Name 
of  my  felf  and  the  greater  Part  of  the  Fel- 
lows, That  we  fubmit  to  the  Vifitation,  as  far 
as  it  is  confident  with  the  Laws  of  the  Land, 
and  the  Statutes  of  the  College. 

L.  C.  J.  You  cannot  imagine  that  we  act 
contrary  to  the  Laws  of  the  Land  5  and  as  to 
the  Statutes,  the  King  has  difpenfed  with 
them. 

Dr.  Hough.  My  Lords,  I  find  that  your 
Commiffion  gives  you  Authority  to  change 
and  alter  the  Statutes,  and  make  New  ones,  as 
you  think  fit.  Now,  we  have  taken  an  Oath 
not  only  to  obferve  thefe  Statutes,  but  to  ad- 
mit of  no  new  Ones,  or  Alterations  in  thefe. 
This  mull  be  my  Behaviour  here,  I  mufl  ad- 
mit of  no  .Alteration,  and  by  the  Grace  of 
God  never  will. 

Bifhop  o£  Chefter.  You  have  a  Statute  there 
for  Mais,  why  don't  you  fay  Mafs  ? 

Dr.  Hough.  That  Statute  is  taken  away  by 
the  Laws  of  the  Land,  which  oblige  us  to  fay 
Common-Prayer. 

Bifhop  of  Chefter.  Do  you  allow  that  an 
Act  of  Parliament  can  free  you  from  the  Ob- 
ligation of  a  Statute  ? 

Dr.  Hough.  I  do  not  fay  but  that  his  Ma- 
jefty  may  alter  our  Statutes,  or  the  Parliament 
may  do  it  ;  but  I,  who  have  already  taken  an 
Oath  to  obferve  thefe  Statutes  as  they  now 
Hand,  and  to  admit  of  no  Alteration  by  any 
Authority  whatever,  can  obey  no  other  :  But 
thofe,  who  fhall  come  after  fuch  Alterations 
fhall  be  made,  are  not  obliged  to  obferve 
them  ;  and  that  is  our  Cafe,  as  to  the  Statutes 
for  Mafs. 

ffhen  the  Decree  of  the  22 d  of  June,  decla- 
ring the  Prefident' s  Election  to  be  'void,  was 
read. 

Bifhop  of  Chefter.  Why  did  you  not  obey 
this  Decree  ? 

Dr.  Hough.  I  was  never  cited  before  their 
Lordfhips,  or  heard  in  Perfon,  or  by  Proxy  : 
And  I  am  the  firft  Inftance  of  any  Man  that 
was  ever  deprived  of  a  Freehold  (whereof 
he  had  been  legally  inverted,  and  was  pof- 
leffed)  without  being  fummoned  or  heard. 

Bifhop  of  Chefter.  The  King  has,  for  the 
moft  Part,  recommended  to  the  Prefidentfhip 
of  this  College. 

No.  19. 


Dr.  Hough.    lam  the  twentieth  Prefident,     1687. 
and  only  four  of  that  Number  have  been  re-  3  Jac-  IL 
commended   by  the  Crown  •  whereof  Three  ^^"^ 
were  qualified  for  that  Office. 

Then  the  Petition  of  the  College  to   hhYhe  Peti- 
Majefty,  dated   the  9th  of  April  was  -read,  &>»»/'&> 
wherein  they  fet  forth/That  having  heard  that^;'/" 
his  Majefty   was  about  to  recommend   Mr.jJ^'' 
Farmer  to  them,  (a.  Perfon  who  was  incapa-  'Ek&fon.. 
ble  of  that  Office)  they  did  humbly  befeech 
him,  either  to  leave  them  to  a  free  Election, 
or  to  recommend  a"  qualified  Perfon. 

Bifhop  of  Chefter.  Why  did  you  not  flay 
for  his  Majefty 's  Anfwer  ? 

Dr.  Hough.  We  did,  till  the  very  laft  Day 
wherein  we  are  limited  to  finifh  the  Election  j 
and  my  Lord  Sunderland  returned  this  An- 
fwer, in  the  King's  Name,  That  his  Majefty 
expecled  to  be  obeyed.  Now,  my  Lord,  We 
did  no  longer  defer  the  Election,'  becaufe  our 
Statutes  enjoin  us  to  elect  within  fuch  a  Time; 
and  we  could  not  chufe  the  Perfon  his  Ma- 
jefty recommended,  becaufe  he  was  unfit: 
The  Society  therefore  proceeded  to  the  Ele- 
ction of  another  Perfon. 

tfhe  Commifjioners  meeting  again  in  the 
Commcn  Room, on  Saturday  the  zid  o/October, 
and  the  Fellows  attending,  they  were  all  order- 
ed to  withdraw,  except  Dr.  Hough. 

Bifhop  of  Chefter.  Do  you  fubmit  to  the 
Decree  of  the  Commiffioners,  whereby  th^ 
Election  is  delared  Null. 

Dr.  Hough.  I  cannot  fubmit  to  that  Sen- 
tence ;  becaufe  I  think  I  cannot  be  deprived 
of  my  Freehold,  but  by  Courfe  of  Law  in 
IVeflminfter-Hall,  or  by  being  fome  way  in- 
capacitated by  the  Founder's  Statutes. 

Bifhop  of  Chefter.  Will  you  deliver-up  the 
Keys  to  the  Prefident  whom  his  Majefty  hath 
appointed  ? 

Dr.  Hough.  There  neither  is,  nor  can  be  a 
Prefident,  16  long  as  I  live  and  obey  the  Sta- 
tutes; and  therefore  I  do  not  think  fit  to  give 
up  my  Right,  the  Keys  of  my  Lodgings. 

Then  the  Fellows  were  called  in  ;  and  the 
Bifhop  demanded  again,  Whether  he  would 
deliver  up  the  Keys,  and  quit  Poffeffion  of  the 
Lodgings  ?  The  Doctor  refuting  it  a  fecond 
Time,  the  King's  Proctor  charged  him  with 
Contumacy,  and  the  Bifhop  of  Chefter  gave 
him  the  following  Admonition. 

Bifhop  of  Chefter.  Dr.  Hough,  I  admonifh 
you  to  depart  peaceably  out  of  the  Lodgings, 
and  to  act  no  longer  as  Prefident,  or  pretend- 
ed Prefident  of  this  College.  Then  they 
ftruck  his  Name  out  of  the  Book,  and  admo- 
nifhed  the  Fellows,  and  the  reft  of  the  Socie- 
ty, not  to  fubmit  to  his  Authority. 

Dr.  Fairfax  was  afterwards  called  in  and 
examined  alone. 

Bifhop  of  Chefter.  What  was  the  Caufe  of 
your  Contempt,  in  not  appearing  Yefterday  P 

Dr.  Fairfax.  I  thought  my  Sufpenfion  had 
eafed  me  of  that  Trouble. 

L.  C.  J.  You  muft  make  your  Supplication 
and  Submiffion  to  the  King. 

Dr.  Fairfax.  They  tell  me  this  Bufinefs  lies 
in  your  Lordfhip's  Court  (the  Kings-Bench') 
and  only  there. 

Bifhop  of  Chefter.  But  will  you  fubmit  to 
this  Vifitation  ? 
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Here  Dr.  Fairfax   read  the  following  Words 
out  of  a  Paper  he  held  in  his  Hand. 

My  Lords, 
li  T  Have  been  fummoned,  and  appeared  in 
"  JL  this  Caufe,before  the  Lords  Ecclefiaftical 
"  at  Whitehall,  with  whom  your  Lordfhips 
"  are  now  joined  in  Commiffion  •  and  then 
"  gave  in  my  Anfwer :  I  have  nothing  to  add 
"  to  it,  and  find  no  Reafbn  to  retract  it." 


Bifhop  of  Chejler.  If  your  Sufpenfion  was 
taken  off,  would  you  fubmit  to  the  Bifhop  of 
Oxford  ? 

Dr.  Fairfax.  Truly,  my  Lord,  I  cannot  do 
it. 

Then  the  Fellows  were  called  in  again ;  and 
it  was  demanded,  Whether  they  would  aflift 
at  the  Admiffion  of  the  Bifhop  of  Oxford 
when  he  fhould  be  inftalled  Prefident,  by  Vir- 
tue of  the  King's  Mandate:  To  which  they 
anfwered,  They  were  under  Oaths  to  the  con- 
trary j  and  therefore  could  not  do  it,  (except 
Dr.  Pudfey  and  Dr.  Smith,  who  anfwered  du- 
bioufly,  and  Chamock,  who  faid,  He  would 
aflift). 

At  another  Meeting  of  the  Commiflioners 
the  fame  Afternoon,  a  Letter  from  Dr.  Pudfey 
to  the  Earl  of  Sunderland  was  read,  ^dated 
the  2d  of  Augu ft)  importing  that  the  Society, 
in  anfwer  to  his  Majefty's  Letter  command- 
ing them   to   admit  the   Bifhop   of  Oxford, 
agreed  unanimoufly  in  this  Anfwer,  'that  the 
Place  was  full :  Whereupon  the  Commiflio- 
ners   demanded  of   the    Fellows    feverally, 
If  this  was  their  Anfwer?  And  as  many  of 
them  as  were  prefent  acknowledged  it  was. 
Dr  Hough      During  this  Examination,    Dr.  Hough  the 
potefis      Prefident  came  into  Court,  and  protefted  a- 
againfitbe  gajnft  a]]  their  Proceedings  in  Relation  to  his 
iZTof'the  Deprivation,  declaring  they  were  illegal,  un- 
Commijfw-  juft,  and  null ;  and  appealed  to  the  King  in 
tiers.         his  Courts  of  Juftice  :  At  which  the  young 
Students  and   the    Strangers  giving  a    loud 
Hum,  their  Lordfhips  were  fo  incenfed,  that 
they  bound  over  Dr.  Hough  in  the  Sum  of  a 
iood  /.  to  appear  at  the  King's-Bench  Bar  on 
the  i  ath  of  November. 

Then  the  Fellows  were  required  to  fign  the 
abovementioned  Anfwer  ;  which  they  all  did, 
except  Charnock  :  Wereupon  the  Bifhop  of 
Chefter  faid,  It  was  an  unmannerly  Anfwer, 
or  to  that  Effect. 

The  Court  meeting  again  on  the  25th  of 

OEiober,  Mr.  Wiggins,  Chaplain  to  the   Bi- 

ihop  of  Oxford,  produced  an  Inftrument,  im- 

powering  him  to  be  inftalled  Prefident  in  the 

Room  of  his  Lordfhip  :  Which  being  read, 

together  with  the  King's  Mandate  for  the 

Bifhop  of  Oxford,  the  Queftion  was  put  to 

two  or  three  of  the  Seniors,  Whether  they 

would  aflift  at  this  Inftallment?  Which  they 

refufing,  the  Court  adjourned  to  the  Chapel, 

where  the  Bifhop  of  Chefter  put  Mr.  Wiggins 

into  the  Prefident's  Stall,  and  he  took  the 

tfhePreft-  Qath  which  the  Statutes  enjoin  the  Prefident 

iodlbroh*1  his  Admiffion,  and  the  Oaths  of  Allegiance 

open  and    and  Supremacy  j  and   then  their    Lordfhips 

the  Bijbap  conducted  him  to  the  Door  of  the  Prefident's 

*/°xfora'i  Lodgings,  where  knocking  three  Times,  and 

fj°Pc/e/-  **  not  beinS  opened,  Mr.  Atterbttry  and  a  Tip- 

fion- 


ftaff  were  ordered  to  fetch  a  Smith,  and  force 
it  open,  which  was  done,  their  Lordfhips  be- 
ing preient :  But  none  were  affifting  except 
Mr.  Chaincck. 

It  being  demanded  of  Dr.  Fairfax,  If  he 
would  fubmit  to  the  New  Prefident  ?  he  faid 
he  could  not ;  becaufe  he  had  a  Legal  Prefi- 
dent already.  Then  the  fame  Queftion  was 
put  to  the  Society,  who  in  the  Afternoon  re- 
turned this  Anfwer,  That  whereas  his  Ma- 
jefty  had  been  pleafed  by  his  Royal  Authori- 
ty to  caufe  the  Right  Reverend  the  Lord  Bi- 
fhop of  Oxford  to  be  inftalled  Prefident, 
They  whole  Names  where  thereunto  fubfcri- 
bed,  did  fubmit  to  it  as  far  as  was  lawful  and 
agreeable  to  the  Statutes  of  the  College. 

It  being  again  demanded  of  Dr.  Fairfax,  if 
he  would  obey  the  Court  and  the  Bifhop  of 
Oxford,  and  he  refufing  both,  the  Lords 
Commiflioners  ordered  his  Name  to  be  ftruck 
out  of  the  Buttery  Book,  and  declared  his 
Place  to  be  void ;  which  the  Doctor  protefted 
againft  as  illegal  and  unjuft. 

Then  the  Commiflioners  adjourned  till 
Wednefday  Morning,  requiring  the  Society  to 
bring  in  their  Anfwers  to  the  following  Que- 
ftions :  ift,  What  Gifts  and  Provifions  have 
you  for  Entertainment  of  Strangers  ?  2dly, 
What  is  the  Value  of  them  ?  ^dly,  How  ap- 
plied ?  \thly,  Where  is  the  Place  of  Enter- 
tainment ? 

Wednefday  Oclob.  26.  1687. 
It  was  made  appear  to  the  Commiflioners, 
that  the  Society  was  obliged  to  give  in  Cha- 
rity 7.1.  3  j.  4  d.  and  that  they  gave,  befides 
Comunib  Annis  almoft  100/.  Upon  which 
their  Lordfhips  commended  their  Liberality, 
and  laid  that  Complaint  was  groundleis. 


Friday,  October  28. 
The  Fellows  were  called  in,  and  the  Bifhop 
of  Chefter  told  them,  His  Majefty  expected 
fbme  further  Submiffion  ;  and  that  they  fhould 
own  the  Proceedings  and  Legality  of  the 
Court,  and  implore  his  Majefty's  Pardon  : 
Whereupon  they  withdrew,  and  gave  in  the 
following  Anfwer. 

May  it  pleafe  your  Lordfhip, 
"  ~\X7  ^  ^ave  endeavoured  in  all  our 
«  W  Actions  to  exprefs  our  Duty  in  all 
cc  Humility  to  his  Majefty,  and  being  con- 
"  fcious  to  our  felves,  that  in  the  whole  Con- 
"  duct  of  the  Bufinefs  before  your  Lord- 
"  fhips,  we  have  done  nothing  but  what  our 
"  Oaths  and  Statutes  indifpenfably  oblige  us 
"  to ;  we  cannot  make  any  Declaration, 
"  whereby  we  acknowledge  we  have  done  any 
"  Thing  amifs,  having  acted  according  to  the 
"  Principles  of  Loyalty  and  Obedience,  Co  far 
"  as  we  could,  without  doing  Violence  to  our 
"  Conferences,  or  Prejudice  to  our  Rights, 
"  (One  of  which  we  conceive  the  electing 
"  a  Prefident  to  be)  from  which  we  are 
"  fworn  upon  no  Account  whatfoever  to  de- 
"  part.  We  therefore  humbly  beg  your 
"  Lordfhips  to  reprefent  this  favourably, 
"  with  our  utmoft  Duty  to  his  Majefty,whom 
cc  God  grant  long  and  happily  to  reign." 
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Upon  their  Lordfhips  perufing  the  Anfwer,   for  no  Man  can  difbbey  his  Governor,  but  he 

3  J->c-  II.  (.^gy  expre(Jed  their  Diflike  j  and  faid,  It  did   who  thinks  himfelf  wifer.     The  Reputation 

s^^r^  not  come  up  to  what  they  had  delivered  on  and   Honour  of  a  Prince  at  home,  and  his 

2'uefday.  Refpect  abroad,    are  chief  Standards  of  a 

To  which  Dr.  Bailey  faid,  By  the  Word  Government  •  but  thefe  Pillars,  as  much  as  in 
Submit,  in  their  Anfwer  on  Tuefday,  they  did  you  lies,  you  have  endeavoured  to  fhake  j 
not  intend  any  future  Obedience  to  the  Bifhop  and  unleis  his  Majefty's  Honour  and  Right  be 
of  Oxford  i  but  meant  it  in  Reverence  to  the  vindicated  by  us,  he  can  neither  be  feared  at 
King's  Authority,  inafmuch  as  they  did  not  home,  nor  obferved  abroad.  Your  Punifh- 
oppofe  the  Bifhop  of  Oxford's  Inftallment.  ment  muft  be  as  pubiick  as  your  Crime.  It 
Upon  this  a  frefh  Queftion  was  put  to  the  cannot  be  conceived  but  his  Majefty,  in  Juf- 
Fellows,  Whether  they  would  obey  the  Bifhop  tice,  in  Honour,  in  Clemency,  and  in  his 
of  Oxford,  as  their  Prefident,  Ileitis  &  bo-  Royal  Tendernefs,  could  have  proceeded  o- 
neftis  ?  To  which  all,  except  one  or  two, '  thcrwife  than  he  has  done.  On  the  ift  of 
anfwered,  They  could  not  obey  the  Bifhop  \  April  it  was  publifhed,  that  Dr.  Clerk  was 
of  Oxford  as  their  Prefident  :  And  Mr.  Ful-  '  dead  j  on  the  nth,  a  Mandamus  was  directed 
ham  in-  particular  being  asked  the  Queftion,  to  you,  for  chufing  Mr.  Farmer  ;  on  the  9th, 
faid,  That  Dr.  Hough,  being  duly  elected  you  prefented  a  Petition  to  the  Lord  Prefident; 
and  admitted  Prefident,  had  obtained  fuch  !  wherein  you  laid  yourfelves  proftrate  at  his 
a  Right,  that  he  could  obey  no  other  Per-  \  Majefty's  Feet,  reprefenting  to  him  the  In- 
fon  as  Prefident.  |  capacity  of  Mr.  Farmer,  defiring  the  Benefits 

Whereupon  Mr.  George  Fulham  was  fuf-  of  his  Gracious  Declaration  for  preferving  your 
pended  from  the  Profits  of  his  Fellowfhip,  Rights  and  Properties,  and  befeeching  him  to 
during  the  King's  Pleafure  :  And  the  Court  nominate  another  Perfon,  qualified  according 
adjourned  till  iVednefday,  November  the  16th,  'to  your  Statutes,  in  the  Election  of  whom 
when  Mr.  Joyner  and  Mr.  Allibone  were  en-  j  you  would  fhew  your  ready  Obedience.  So 
tered  Fellows  in  the  Room  of  Dr.  Fairfax  j  faid,  and  ib  done,  Gentlemen,  had  been  very 
and  Mr.  Ludford,  deceafed  j  all  Oaths  being  well 


difpenfed  with,   befides  that  of  a  Fellow 

Wednefday,  November  16th,  at  Nine  o'clock 
in  the  Morning. 
The  Lords  Commiflioners  being  fate,  lent 
for  the  Buttery  -  Book  ;  then  called  for 
Mr.  Joyner  and  Mr.  Allibone,  and  entered 
them  actual  Fellows :  That  done,  the  Fellows 
being  called,  and  Reafons  given  in  for  thofe 
that  were  abfent,  the  Bifhop  of  Chefier  made 
a  Speech  to  this  Effect. 


Gentlemen, 

<T'be  Bificp  "V7"  O  U  R  many  Contempts,  and  wilful  Dif- 
jf  Chci  -    J     obedience,  have  occafioned  this  Vifita- 
t'^fff  tion,  which  will   end  at  laft  in  your  Ruin. 
bws.         This  Society  of  yours  has  been  long  exercifed 
in  the  Methods  of  Quarrelling ;   has  always 
been  troubled  with  factious  Spirits  and  tefty 
Mutineers,  ever  fince  the  Reftoration   of  the 
late  King  :  You  have  encouraged  Quarrels  a- 
mong   yourfelves ;    Quarrels  between   your- 
felves and  Prefident ;  Quarrels,  at  length,  be- 
tween yourfelves  and  Vifitor :  For  I  have  often 
heard   your  late  Vifitor  complain,   that  this 
Society  was  ever  ftocked  with  an  unquiet  and 
turbulent  Generation.    By  thefe  Steps,  from 
quarrelling  with   the  Prefident   and   Vifitor, 
you  have  at  laft  advanced  to  the  higheft  Pitch 
of  Infblence,  to  quarrel  with   your  Prince, 
and  affront  his  Sacred  Majefty.  I  endeavoured 
before,  at   the  Opening  our  Commiffion,  to 
make  you  fenfible  of  the  Scandal  that  your 
Difobedience  will  bring  upon  your  Religion  ; 
how  much  you  ftain  and  difhonour  your  li- 
beral and  ingenuous  Education  in   this  So- 
ciety. 

You  cannot  but  know  his  Majefty  is  your 
Supream  Ordinary  ;  you  cannot  but  have  read 
in  BracJen,  who  was  20  Years  Lord  Chief 
Juftice  under  King  Henry  III.  Nemo  prefumat 
as  faffis  ejus  difquirere,  nedum  contra  factum 
ejus  venire.    All  Difobedience  implys  Pride  j 


But  immediately  after  the  Delivery  of  the 
Petition,  you,  not  waiting  his  Majefty's  An- 
fwer, proceeded  on  April  the  15th,  to  an  E- 
lection  of  Dr.  Hough  :  So  that  by  this  Act, 
which  was  plainly  contrary  to  his  Majefty's 
Authority,  whole  Mandate  did  certainty  im- 
ply an  Inhibition,  you  directly  confronted 
your  former  Promifes  of  ready  Obedience,  and 
were  refolved  to  give  the  King"  nothing  but 
good  Words.  When  you  had  done  this,  as 
Men  of  ill  Defigns  are  always  in  Hafte  for  a 
Confirmation  of  it,  you  immediately  went 
and  furprized  your  Vifitor,  and  by  that 
Means  perfuaded  him  to  confirm  Dr.  Houghy 
that  very  Day  he  received  an  Order  from  the 
Lord  Prefident  to  the  contrary. 

Upon  this  News  the  King  was  much  ama- 
zed, and  required  an  Account  of  your  Pro- 
ceedings ;  therefore  the  Lords  Commiflioners 
iffued  out  a  Citation,  and  after  hearing  the 
ilea,  upon  mature  Confutation  with  the 
Learned  of  both  Laws,  judged  the  pretended 
Election  of  Dr.  Hough,  to  be  void  and  null, 
and  him  to  be  removed,  by  an  Inftrument  da- 
ted the ,   which  was  affixed  on  the 

Gate.    After  this  a  Mandate  was  lent  on  the 


to  you,  to  elect  the  Bifhop  of  Oxford ; 

upon  which  Terms  his  Majefty  was  gracioufly 
plealed  to  difpenfe  with  your  Difobedience 
thitherto  •  but  this  being  difobeyed,  his  Ma- 
jefty in  Perfon,  the  14th  of  September,  lent 
for  you  to  Chrift-Church,  and  required  you 
immediately  to  elect  the  Bifhop  of  OxfordYre- 
fident.  You  went  ftraight  to  the  Chapel,  a  Place 
one  would  think  fhould  have  infpired  more 
Devotion  and  Awe  of  his  Sacred  Majefty  in 
you,  and  there  contemptuoufly  fubferibed  and 
figned  a  Paper,  directly  thwarting  his  Ma- 
jefty's Command.  The  Ground  of  your 
Difobedience  you  pretend,  that  you  could  not 
elect  him  ;  whereas  you  could  not  but  know 
by  a  written  Mandate  that  lay  by  you,  that 
Admiflion  would  have  fatisfied  his  Majefty's 

Con- 
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1687.  Confcience ;  the  fta!e  Topick  of  Rebellion 
3jae.  JU-  was  here  brought  to  vindicate  your  petulant 
V*^V*N-''  and  contumacious  Eehaviour.  You  pretended 
that  you  were  obliged  by  Oaths,  and  I  am 
ibrry  that  at  the  fame  Time  you  forgot  that 
of  Allegiance :  And,  indeed,  there  is  not  a 
greater  Sign  of  Hypocrify,  than  partial  Obe- 
dience. Had  you  any  Refped  to  the  Father 
of  your  Country,  and  your  Mother  the 
Church,  you  would  have  facrificed  your  pre- 
tended Scruples,  as  a  Peace-Offering  to  the 
King.  The  beft  of  us,  I  am  fure,  have  Rea- 
son to  beg  God  and  the  King's  Pardon  ;  but 
you,  as  if  his  Majefty  reigned  by  Courtefy, 
would  have  a  King  under  you,  but  none  over 
you.  You  urged  the  Obfervance  of  your 
Statutes,  of  which,  as  it  hath  appeared,  you 
have  not  been  fb  conftant  oblervers.  When 
your  own  Humour  prompts  you  to  a  Diipen- 
fation,  then  you  can  readily  embrace  it  $  wit- 
nefs  but  that  of  being  ferved  per  Mafculos, 
by  which  great  Scandals  have  come  to  this 
Society,  by  reafbn  of  Baftards. 

But  when  the-  King  interpofed,  in  whole 
Power  alone  it  is  to  difpenfe  with  them,  then 
you  prefently  ad;  according  to  fiich  Methods 
as  thefe.  None  of  thefe  Pretences  will  eafe 
you  with  wife  and  fbber  Men. 

This  was  the  only  Oppofition  his  Majefty 
in  his  Progrefs  received  :  Wherever  his  Sacred 
Majefty  came,  he  worked  a  miraculous  Con- 
version, except  in  Oxford ;  and  fb  far  fotisfied 
every  one  with  the  Equity  of  his  Proceedings, 
that  none  went  away  difcontented  from  his 
Prefence,  unlefs  it  was  for  this  Reaibn,  that 
they  could  not  enjoy  it  any  longer. 

October  the  20th,  we  came  down,  and  upon 
opening  our  Commiffion,  1  took  care  to  re- 
preient  to  you  the  Heinoufnefi  of  your  Of- 
fence, and  to  perfuade  you  to  a  ferious  Re- 
pentance j  but  all  in  vain. 

For  on  Saturday  Morning,  we  required  you 
to  admit  and  inftall  the  Biftiop  of  Oxford ; 
■which  all,  except  Three,  refufed.  In  the  Af- 
ternoon Dr.  Hough,  having  been  deprived, 
and  by  us  commanded  to  depart  the  College, 
came  unto  us  without  any  Leave,  but  not 
without  great  Attendance ;  Circumftances,  I 
think,  much  unbefitting  a  Man  pronounced 
Expelled,  and  there  entered  a  Proteftation  a- 
gainft  all  that  we  had  done,  or  hereafter 
fhould  do,  as  illegal,  unjuft,  and  null ;  which 
he  delivered  not  in  Writing,  but  by  Word  of 
Mouth,  a  Thing  repugnant  to  the  Nature  of 
all  Appeals,  and,  which  was  worfe,  without 
the  ufual  Salvo  to  his  Majefty  5s  Supreara  Pow- 
er. When  he  had  fpoken  it,  there  followed 
fuch  a  tumultuous,  feditious,  and  infblent 
Hum,  which  if  you  yourfelves  had  not  ap- 
plauded, or  at  leaft  contented  to,  it  was  im- 
poffible  but  that  you  would  have  difcovered 
lome  of  thofe  Mutineers.  However,  fince  his 
Carriage  and  Language  gave  Occafion  to  it,  it 
was  thought  fit  that  he  only  fhould  be  ob- 
noxious i  and  accordingly  he  was  bound  o- 
ver. 

On  Sfuefday  we  ourfelves  caufed  the  Bifhop 
of  Oxford  to  be  inftalled  by  his  Proxy  ;  after 
which  we  propofed  to  you,  Whether,  being 
nowinftalled,  you  would  fubmit  to  him 
Ileitis  &  benefits  ?    To  which  you  gave  an 


Anfwer  under  your  Hands  in   the  Affirmative.  ^  \6^'\, 
You  then  alfo   defired    us  to   reprefent  your  iJ^^J 
Cafe   favourably   to  his  Majefty,    giving  ail 
Affurance  of  your  Loyalty  and  Obedience : 
But  this  Affurance   of   Submiffion   lafted  not 
long  ;  for  on  ihurfday,  being  required  of  us  to 
fubicribe  fuch  a  SubmifFion  to  his   Majefty  as 
we  thought  agreeable  to  your  Duty,  you  re- 
quired Time  to  coniult  of  it ,  and  after  Deli- 
beration figned  fuch  a  Paper,  which  ieemed 
rather  to  be  a  Proteftation  againft   your  for- 
mer   Submiffion,    than  an   Acknowledgment 
of  your  Crime  :  Upon  this  we  might  juftly, 
then,  have  proceeded  to  an  Expulfion  ;  but 
we  thought  fit,  in  Compaffion  to  you,  to  take 
a  Journey  to  London,  and  acquaint  his  Majefty 
with  your  Diiobedience  and  ungrateful  Beha- 
viour.    His  Majefty   was  extreamly  amazed 
that  his  Clemency  fhould   be   defpifed  -3  but 
yet,  to  your  Comforts  be  it  fpoken,  his  Pa- 
tience and  Goodnefs  extends  as  far  as  your 
Provocations  can  :  But  if  you  ftill  perfift  in 
your  Obftinacy,    thofe  that  are  too  tall  to 
ftand,  and  too  ftubborn  to  bend,   deferve  to 
be  brcken.    And  now  I  think  I  have  faid  e- 
nough  to  let  you  know,  that  the  Fig-Leaves 
you  have  fb  artificially  ftitched  together,  are 
not  fufficient  to  cover  your  Nakednefs.   I  wifh 
to  God  you  had  the  fame  Tendernefs  for  your 
Concerns,  as  his  Majefty  5s  Commiflioners  have 
for  you  i  but  if  you  ftill  perfift  to  oppofe  the 
Royal  Power  of  the  King,  we,  who  are  come 
to  vindicate  the  Right  and  Honour  of  his 
Majefty,  refblve  to  difcharge  our  Conferen- 
ces and  Duties  to  God  and  the  King,  without 
any  Refped  of  Popularity  s  that  is  but  the 
Paradife  of  Fools  and  Scorn  of  wife   Men  ; 
and  therefore,  as  for  us,  we  have   no  more 
Regard  to  Peoples  Diflike,  than  what  they 
dream.    By  Reafon,  therefore,  of  your  late 
hypocritical   Submiffion,    the    Commiflioners 
have  thought  fit,  upon  mature  Confideration, 
to  draw  up  an  Inftrument  which  fhall  be  read 
to  you,  to  which  if  you  fhall  immediately  fub- 
fcribe,  before  you  leave  the  Room,  we  fhall 
leave  you  to  his  Majefty's  Pardon  ;    and  this 
we  exped  from  you  all,  except  Dr.  Thomas 
Smith  and  Mr.  Chamock,  with  whofe  Behavi- 
our the  King  is  fb  well  fatisfied,  that  he  ex- 
ped no  more  from  them. 

After  which,  a  Form  of  Submiffion  was 
tendered  to  the  Fellows,  which  all  of  them 
refufed  to  fubferibe,  except  Dr.  Thomas  Smith 
and  Mr.  Charnock,  and  thereupon  Sentence 
of  Expulfion  was  pronounced  againft  them  by 
the  Court. 

In  anfwer  to  which,  one  of  the  expelled 
Fellows,  in  the  Name  of  the  reft,  fpoke  to 
this  Effed. 

My   Lords, 

"  Weprofefsall  Duty  to  the  King,   and  &>' P'fJf 
c  Refped  to  your  Lordfhips  ■  but  muft  beg  fj^  M' 
"  Leave  to  declare,  That  we  think  ourfelves 
"  injured  in  your  Lordfhips  Proceedings,  and 
"  therefore   proteft  againft  them,,  and  fhall 
"  take  all  juft  and  legal  Ways  to  be  relieved. 

Soon  after  an  Inftrument  was  fixed  on  the 
College  Gates,  of  the  following  Tenor.     - 

By 


the  STATE  TRIALS. 


581 


The  Sen- 
tence  of 


16S7.         By  fas  Mayfly  s  CommiJJioners   of  Ecclefi- 
3  Jac- IJ ■  aftical  Caufes,  &c.  particularly  authoriz.-d  and 
w/~v~v"'  impowered  to  nrifit  St.  Mary  Magdalen  College, 
in  the  Univerfity  of  Oxon. 

•Whereas,  in  our  Vifitation  of  the  laid 
College,  it  appeareth  unto  us,  that  Dr.  Charles 
Exfuifwn.  Aldworth,  Dr.  Alexander  Pudfty,  Dr.  John 
Smith,  Dr.  Thomas  Bailey,  Dr.  Thomas 
Stafford,  Mr.  Robert  Almcnd,  Mr.  Manwa- 
ring  Hammond,  Mr.  John  Rogers,-  Mr.  Ri- 
chard Strickland,  Mr.  Henry  Dobfon,  Mr 
James  Bailey,  Mr.  John  Davie s,  Mr.  Francis 
Bag/haw,  Mr.  James  'Fayrer,  Mr.  Jofeph 
Harwar,  Mr.  tfhomas  Bateman,  Mr.  George 
Hunt,  Mr.  William  Cradock,  Mr.  Jo&w  G///- 
w<77z,  Mr.  George  Fulham,  Mr.  Charles  P<.n- 
nyfton,  Mr.  Robert  Hyde,  Mr.  jfa&»  Terbury, 
Mr.  Robert  Holden,  and  Mr.  Stephen  JVilks, 
Fellows  of  the  fame  College,  have  been  feve- 
rally  guilty  of  Difobedience  to  his  Majefty's 
Commands,  and  obftinately  contemned  his 
Royal  Authority,  and  do  ftill  perfift  in  the 
lame :  We  have  thought  fit,  upon  mature 
Confideration  thereof,  to  declare,  pronounce, 
and  decree,  that  the  faid  Charles  Aldworth, 
&c.  and  every  of  them,  be  deprived  and  ex- 
pelled from  their  refpeclive  Fellowships.  Da- 
ted the  16th  of  November,  1687. 

Whitehall,   December  10. 

His  Majefty's  Commiffioners    for    Caufes 
Ecclefiaftical,  and  for  Vifiting  all  Cathedral 
and  Collegiate  Churches  and  Chappels,  &c. 
met  this  Day,  and  taking  into  their  Confider- 
ation all  that  had  pafiTed  in  the  Bufinels  of  St. 
Mary  Magdalen-College  in  Oxford,  and  the 
contemptuous  and  dilbbedient  Behaviour   of 
Dr.  "John  Hough,  and  feveral  of  the  Fellows 
of  that  College,  throughout  the  whole  Pro- 
ceeding, their   Lordlhips   declared,    decreed, 
Difabhdto  and  pronounced,  That  Dr.  Hough,  Dr.  Charles 
take  or  hold  Aldworth,  Dr.  Henry  Fairfax,  Dr.  Alexander 
a"yPrtfer-pudfey9  Dr.  John  Smith,  Dr.  Thomas  Bailey, 


Dr.  tfhomas  Stafford,  Mr.  Robert  Almond.  Mr. 


Rogers, 


1.S87. 


Manwaring  Hammer.-1,  Mr.  John 
Mr.  Richard  Strickland,  Mr.  Her.ry  L 
Mr.  James  Bailey,  Mr.  John  Davies,  Mr. 
Francis  Bagfloaw,  Mr  James  Fayrer,  Mr. 
Jofph  Har-war,  Mr.  Thomas  Bateman,  Mr. 
George  Bunt,  Mr.  William  Cradock,  Mr.  John 
Gillman,  Mr.  George  Fulham,  Mr.  Charles, 
P.nnyftcn,  Mr.  Roben  Hyde,  Mr.  Edward  Ter- 
bury, Mr.  Henry  Holden,  and  Mr.  Stephen 
Wilks,  fhould  be  uncapable  of  receiving,  or 
being  admitted  to,  any  Ecclefiaftical  Dignity, 
Benefice,  or  Promotion  :  And  fuch  of  them, 
who  are  not  yet  in  Holy  Orders,  were  ad- 
judged incapable  of  receiving  or  being  ad- 
mitted into  the  lame  :  And  all  Archbifhops, 
Bifhops,  and  other  Ecclefiaftical  Officers  and 
Minifters,  were  required  to  take  Notice  of  the 
faid  Sentence,  and  yield  Obedience  there- 
to. 

On  the  17th  of  January,  1687,  being  the 
Day  that  the  Thirty  Demies  of  Magdalen- 
College,  were,  by  Summons  from  the  Bifhop  - 
of  Oxford,  their  new  Prefident,  commanded 
to  appear  before  him,  and  none  appearing, 
Mr.  Chamock,  the  new  Vice-Prefident,  ftruck 
out  of  the  Buttery-Book,  the  Names  of  Mr.  Names  of 

— ,    Mr.  Holt,    Mr.  Adams,    fen.    Ur.theFe^s 

Vefey,  and   Mr.   Braboum,  Mafters  of  Arts  ;  ad"nts  Zu(, 
Mr.  Hyde,  Mr.  Woodward,  Mr.  Watkins,  Mr.  out. 
Stacey,  Mr.  Sherwin,  and  Mr.  Kenton,   Bach- 
elers  of  Arts ;  and  Mr.  Crofs,  Mr.  Bujh,  and 
Mr.  Wells,  Under  Graduates. 

However,  in  the  memorable  Year  1688, 
when  the  King  received  Advice  that  the 
Prince  of  Orange  was  coming  over,  and  that 
the  Affections  of  his  Subjects  were  generally 
alienated  from  him,  by  theft  and  the  like 
Arbitrary  Proceedings,  the  Bifhop  of  Win- 
chester, the  Vifitor  of  Magdalen  -  College, 
was  ordered  to  reftore  the  excluded  Fellows. 

She  Remarks  on  thefe  Proceedings^  will  be 
found  at  the  End  of  the  atrial  of  the  Seven 
Bifhops. 


D  ' 


7  I 


The 


A  CRITICAL   REVIEW    of 


1688. 

4  Jac.  II. 

'/he  'Trial 
of  the /even 
Bifiops. 


The  Trial  of  the  Moft  Reverend  Father  in  God 
Dr.  William  Sancroft,  Lord  Archbifhop  of 
Canterbury ;  and  of  the  Right  Reverend  Fathers 
in  God  Dr.  William  Lloyd,  Lord  Bifhop  of 
St.  jifaph;  Dr.  Francis  Turner,  Lord  Bifhop 
of  Ely ;  Dr.  John  Lake,  Lord  Bifhop  of  Chi- 
chefter;  Dr.  Thomas  Kenn,  Lord  Bifhop.  of 
Bath  and  Wells;  Dr.  Thomas  White,  Lord 
Bifhop  of  Peterborough ;  and  Sir  Jonathan 
Trelawney,  Bart.  Lord  Bifhop  of  Briftol,  for  a 
(pretended)  Libel,  before  the  Court  of  Kings- 
Bench,  in  Trinity  Term,  June  15,  1688.  4  Jac.  If. 


1688. 

4  Jac.  II. 


Jfl:ort 
ft  ate  of  the 
Cafe. 


ING  James  II.  publifhed  a  Declara- 
tion for  Liberty  of  Confcience,  on  the 
27th  of  April ',  1688.  (in  which  was  recited  a 
former  ^Declaration)  :  And  an  Order  of  Coun- 
cil was  made  on  the  4th  of  May  following, 
commanding  ic  to  be  read  in  the  Time  of 
Divine  Service  in  all  Churches  and  Chapels 
in  the  Cities  of  London  and  IVeftminfter,  and 
within  ten  Miles  thereof,  on  the  20th  and  2>7th 
of  May  (being  Sundays')  ;  and  in  all  other 
Churches  and  Chapels  in  England  on  the  3d 
and  icth  of  June,  which  were  likewife  Sun- 
days :  And  that  the  Bifhops  fhould  caule  the 
faid  Declaration  to  be  fent  to,  and  diftnbuted 
in  their  refpe&ive  Diocefes,  and  order  the 
lame  to  be  read  by  their  Clergy. 

The  Bifhops  and  Clergy,  about  Town,  af- 
fembled  hereupon  at  the  Archbifhop's  Palace, 
at  Lambeth,  to  advife  what  was  proper  to  be 
done  on  this  Occafion  :  And  after  fbme  De- 
bare,  the  Archbifhop,  by  the  Advice  of  his 
Brethren  that  were  prefent,  wrote  to  all  the 
Bifhops  of  his  Province  to  come  to  Town,  or 
lend  their  Opinions  of  the  Matter :  And  it 
being  found  that  eighteen  of  the  Bifhops,  and 
the  main  Body  of  the  Clergy,  concurred  in  a 
Refolution  not  to  read  the  Declaration,  his 
Grace  the  Archbifhop,  with  Dr.  Lloyd,  and 
the  other  five  Bifhops  above-mentioned,  drew 
up  and  figned  the  following  Petition. 


To  the  Kings  Moft  Excellent  Majefty  $ 
tfkeBj/bops  '~T'y  HE  humble  Petition  of  William  Arch- 
Petition.       J      bifhop  of  Canterbury,  and  of  divers  of  the 
SuffraganBifhopsof  that  Province  ( now  prefent 


queftionably  Loyal,  and  having  (to  her  great 
Honour)  been  more  than  once  publickly  ac- 
knowledged to  be  lb  by  Your  Gracious  Ma- 
jefty  ;  nor  yet  from  any  Want  of  due  Ten- 
dernefs  to  DifTenters,  in  relation  to  whom 
they  are  willing  to  come  to  fuch  a  Temper  as 
fhall  be  thought  fit  when  that  Matter  fhall  be 
confidered  and  fettled  in  Parliament  and  Con- 
vocation :  But  amongft  many  other  Confide- 
rations,  from  this  efpecially,  becaufe  that 
Declaration  is  founded  upon  luch  a  difpenfmg 
Power  as  hath  been  often  declared  illegal  in 
Parliament,  and  particularly  in  the  Years 
1662,  and  1672,  and  in  the  Beginning  of 
your  Majefty's  Reign ;  and  is  a  Matter  of  {6 
great  Moment  and  Confequence  to  the  whole 
Nation  both  in  Church  and  State,  that  Tour 
Petitioners  cannot  in  Prudence,  Honour,  or  Ccn- 
fcience,  lb  far  make  themlelves  Parties  to  it, 
as  the  Diftribution  of  it  all  over  the  Nation, 
and  the  lolemn  Publication  of  it  once  and  a- 
gain,  even  in  God's  Houfe,  and  in  the  Time 
of  his  Divine  Service,  muft  amount  to,  in 
common  and  reafonable  Conftrudtion. 

Your  Petitioners  therefore  moft  humbly 
and  earneftly  beleech  Your  Majefty,  that  you 
will  be  gracioufly  pleafed  not  to  infift  upon 
their  diftributing  and  reading  Your  Majefty's 
faid  Declaration. 

And  your  Petitioners  (as  in  Duty  bound) 
fhall  ever  pray,  Sc. 

On  the  «  8th  of  May,  two  Days  before  the  Their  Rt- 
Declaration  was  to  be  read,  the   fix  Bifhops  cePtio»*j 
(the  Archbifhop  being   indifpofed)  attended 


with  him)  in  the  Behalf  of  themfelves  and   his  Majefty  at  Whitehall  with  their  Petition; 


others  of  their  abfent  Brethren,  and  of  the 
inferior  Clergy  of  their  refpe&ive  Diocefes, 
humbly  fheweth,   ■ 

That  the  great  Averlenefs  they  find  in 
themfelves  to  the  diftributing  and  publifhing 
in  all  their  Churches  Your  Majefty's  late  De- 
claration for  Liberty  of  Confcience,  proceed- 
ed neither  from  any  Want  of  Duty  and  O- 
bedience  to  your  Majefty,  our  Holy  Mother 
the  Church  of  England  being  both  in  her 
Principles,  and  in  her  conftant  Practice3  un- 


at  which  he  appeared  highly  incenfed,  and 
angrily  told  them,  He  had  heard  of  it  before, 
but  did  not  believe  it  :  He  did  not  expect 
this  from  the  Church  of  England,  efpecially 
from  fbme  of  them  :  If  he  changed  his  Mind, 
they  fhould  hear  from  him  :  If  not,  he  ex- 
pected his  Commands  fhould  be  obeyed.  To 
which  the  Bifhops  replied,  They  refigned 
themfelves  to  the  Will  of  God,  and  then 
withdrew.  The  King  finding  his  Declaration 
negledcd,   relblved  to   profecute  the  feven 

Bifhops, 
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i(588.    Bifhops,  whom  he  looked  upon  as  the  Occa- 
\  J^-  H-  fion  of  it :    And  they  were  accordingly  fum- 
^QCwrf  moned  to  appear  before  the  Council  on  the 
lefcreibe  8th  of  Jf/?2<?,   when  thefe  Prelates  attending 
ptorctt     the  Board,  it  was  demanded  of  them,  If  they 
owned  the  Petition  ?  To  which  they  anfwer- 
ed,  As  they  flood   there  as  Criminals,  they 
hoped  his  Maiefty  would  not  take  Advantage 
againft  them  :  But  being  prefled  to  Own  it  by 
the  Lord  Chancellor  Jeffries,  the  Archbifhop 
at  length  confeffed   that   it  was  written  with 
his  own  Hand,  and  that  the  reft  had  figned 
it  ;  and  he  hoped  they  had  done  nothing  but 
what  they    could  juftify :    Whereupon   the 
Lord  Chancellor  demanded,    If  they  would 
enter   into  Recognizances  to  appear    in  the 
Court  of  Kings  Bench,  to  anfwer  this  Mifde- 
meanor  ?    The  Bifhops    ahfwered,    As  they 
were  Peers,  they   were  not  obliged   to  give 
Security    on   being  charged   with  a  Miide- 
meanor  in  the  firft  Inftance,  and  looked  upon 
themielves  to  be  bound  in  Duty  to  maintain 
the  Rights  of  the  Peerage,  as  well  as  the 
Rights  of  the  Church.     -And  Jeffries   threa- 
tening to  fend  them  to  the  lower,  unlefs  they 
withdrew   their  Petition,   and    obeyed    the 
King's  Declaration,  they  anfwered,  S?hty  were 
ready  to  go  where-ever  his  Majefty  pie  a  fed  :  float 
they  hoped  the  King  of  Kings  would  be  their 
Protestor  and  fudge  :  S'hey  had  acled  accords 
ing  to  Law  and  their  own  Consciences  ;  and  no 
Punifhment  Jbould  ever  Jloake  their  Kefolutions. 
"Whereupon   a  Warrant    was   drawn   up   to 
commit  them  to  the   Slower  for   framing  and 
publifhing  a  feditious  Libel  againft  his  Ma- 
jefty and  his  Government,  as  the  Petition  was 
Committed  called.     Which  Warrant  was  figned   by  the 
t»  the        Lord   Chancellor  Jeffries,  the  Earl  of  Sun- 
Tower,     derland,  Prefident  of  the  Council  ;  the  Lord 
Arundel,  the  Marquis  of  Powis,  the  Earls  of 
Mulgrave,  Huntington,  Peterborough,  Craven, 
Murray,  Middleton,  Melfort  and  Cafikmain  ; 
the  Lords   Dartmouth,  Godolphin  and  Dover, 
Sir    jobn  Ernie,   Sir  Edward  Herbert,    and 
Sir  Nicholas  Butler. 

And  as  a  Tumult  was  expected  on  the 
Commitment  of  the  Bifhops,  they  were  or- 
dered to  be  carried  to  the  Sower  by  Water  : 
However,  the  People  came  in  Crowds  to  the 
fthames-iide,  applauding  the  Courage  of  the 
Bifhops,  and  wifhing  them  a  happy  Delive- 
rance :  And  they  were  no  fooner  landed  at 
the  Sower,  but  the  Officers  and  Soldiers  of 
that  Garrifbn  fell  upon  their  Knees,  and  beg- 
ged the  BlefTing  of  thofe  Right  Reverend  Fa- 
thers :  Whereupon  the  King  commanded 
fome  other  Companies  of  Soldiers  to  march 
into  the  Slower,  in  whom  he  had  more  Con- 
fidence, 

S'his  (hort  State  of  the  Cafe  feemed  neceffary 
to  be  premifed,  for  the  better  underftanding  of  the 
following  Srial. 


by  theft 
,    Lords. 


they  are 

brought 
before  the 
Court  of 
King's- 
Bench. 


On  the  firft  Day  of  S'rinity  Term,  which 
fell  on  Friday  the  15th  of  June  this  Year,  the 
Court  of  Kings-Bench  being  fet,  and  all  the 
four  Judges  upon  the  Bench,  viz.  The  Lord 
Chief  Juftice  (Sir  Robert  Wright),  Mr.  Juftice 
Holloway,  Mr.  Juftice  Powell^  and  Mr.  Juftice 
Allybcne. 


Mr.  Attorney  General,  Sir  Thomas  Pcwis,     >688.. 
moved   the  Court  for  an  Habeas  Corpus,  re-4  J'c *** 
turnabie  immediate,   to  bring  up  my   Lords ^s*^ 
the  Bifhops  •  which  being    granted,   Sir  Ed- 
ward Hales,    the  Lieutenant  of  the  Sower^ 
brought  my  Lord  Archbifhop,  and  the  other 
fix  Bifhops,  into  Court  about  Eleven  o'clock 
the  fame  Day  :  And  the   Return  being  read, 
it   appeared  that  their  Lordfhips  were  com- 
mitted to  the  S-ower  by  Virtue  of  a  Warrant 
under  the  Hands  and   Seals  of  George  Lord 
Jeffries,    Baron  of  If  em,  Lord  High  Chan-  / 

cellor  of  England ;  Robert  Earl  of  Sunder- 
land, Lord  trefident  of  the  Council,  and  the 
reft  of  the  Privy  Council  above  -  mentioned, 
For  contriving,  making  and  publifhing  a  [edi- 
tions Libel  in  Writing,  againft  his  Majefty  and 
the  Government. 

The  Return  being  filed,  Mr.  Attorney 
moved,  That  the  Information  he  had  preferred 
againft  his  Grace,  and  the  reft  of  my  Lords 
the  Bifhops,  might  be  read. 

Whereupon  Sir  Robert  Sawyer,  of  Counfel 
for  my  Lords  the  Bifhops,  moved  that  they 
might  be  difcharged  before  any  thing  was 
read,  becaufe  they  were  not  legally  com- 
mitted. '  Mr.  Sollicitor,  Sir  William  Williams! 
faid,  in  Behalf  of  the  King,  That  this  was  anj 
Habeas  Corpus  brought  by  his  Majefty,  and 
not  by  the  Prifbners ;  and  therefore  they 
muft  fee  firft  what  the  King  had  to  fay  to 
them. 

Mr.  Serjeant  Pemberton,  and  Mr.  Finch± 
two  more  of  the  Bifhop's  Counfel,  ftill  infifted 
that  their  Lordfhips  ought  to  be  difcharged 
before  the  Information  was  read,  1.  Becaufe 
the  Return  faid  they  were  committed  by  fucH 
and  fuch  Lords  of  the  Council,  but  not  in 
Council  i  and  thofe  Lords  had  no  Power  (out 
of  Council)  to  commit. 

2.  Becaufe  a  Peer  cannot  be  committed  for 
a  Mifdemeanor,  but  ought  to  be  ferved  with 
the  ufual  Procefs  of  a  Subpoena. 

Mr.  Pollexfen,    another    of   the    Bifhops 
Counfel,  alio   urged,  that  my  Lords  the  Bi- 
fhops ought  to  be  difcharged  before  the  In- 
formation was  read  :  But  it  was  ruled  by  the  Rujed,ihai 
Court,  1.  That  every  Commitment  fhould  betheBifiopi 
prefumed  to  be  purfuant  to  the  Power  of  the  0"&ht*° 
Perfons    committing.      And,     2.    That  thefj' £'*' 
making  a  Seditious  Libel  was  a  Breach  of  the  their  Jp- 
Peace,  for  which  Security  of  the  Peace  might .p"»"»f*- 
be  required  of  them,    notwithftanding   their 
Privilege  of  Peerage  :  And  thereupon  the  In- 
formation was  ordered  to  be  read. 

The  Information  fet  forth,  That  the  King.,  <The  infer* 
out  of  his  fignal  Clemency  and  gracious  In-  mdt&*. 
tention  towards  his  Subjects,  by  his  Royal 
Prerogative  on  the  4th  Day  of  April,  in  the 
3d  Year  of  his  Reign,  did  publifh  his  Royal 
Declaration,  entitled,  His  Majefty  s  Gracious 
Declaration  to  all  his  loving  Subjects  for  Li- 
berty of  Confcitnce.  [Then  the  Declaration  it 
felf  is  inferted,  the  Purport  whereof  was] 
That  it  had  always  been  his  Majefty 's  Opi- 
nion, that  Confcience  ought  not  to  be  con- 
ftrained,  or  People  forced  in  Matters  of  meer 
Religion.  That  it  was  contrary  to  the  Inte- 
reft  of  Government,  by  fpoiling  Trade,  de- 
populating Countries,  and  difcouraging  Stran- 
gers s 
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168S.     gers  j  and  that  it  never  obtained  the  End  : 

4 ^a%v»  That  his  Majefty  therefore  had  thought  fit 

°*^        to  iffue  forth  this  Declaration  of  Indulgence,  j 

making  no  doubt  of  the  Concurrence  of  the 

two  Houfes  of  Parliament,  when  they  mould 

meet. 

And  firft  he  declared,  That  he  would  pro- 
tect and  maintain  the  Clergy*  and  other  Mem- 
bers of  the  Church  of  England,  in  the  free 
Exercife  of  their  Religion  as-  by  Law  efta- 
blifhed,  and  in  the  full  Enjoyment  of  all 
their  Poffeffions ;  but  that  the  Execution  of 
all  Manner  of  Penal  Laws  for  Nonconformity 
in  Religion,  mould  be  immediately  fufpended  : 
Provided  that  luch  Nonconformists  meet  with 
their  Doors  open,  and  preach  nothing  that 
mould  tend  to  the  Disturbance  of  the  Govern- 
ment ;  and  fignify  their  Place  of  Meeting  to 
{owe  neighbouring  Juftice  of  Peace.  And 
that  his  Majefty  might  have  the  Benefit  of 
the  Service  of  all  his  Subjects,  he  further  de- 
clared, That  neither  the  Teft,  or  the  Oaths 
of  Supremacy  or  Allegiance,  mould  be  re- 
quired to  be  taken  or  fubferibed  by  any  Per- 
ion,  on  rheir  .Admiflion  into  Offices,  for  the 
future  ;  and  did  grant  a-  free  Pardon  to  all 
thoie  who  had  committed  any  thing  contrary 
to  the  laid  Penal  Laws  :  And  he  thought  fit 
further  to  declare,  That  he  woufti  maintain  all 
his  Subjects  in  their  Properties  and  Poffeffiqns, 
as  well  of  Church  and  Abby-Lands,  as  in  any- 
other  their  Lands  and  Property  whatfbever. 
and  the  Information  further  lets  forth,  That 
on  the  27th  of  April,  in  the  4th  Year  of  his 
Majefty 's  Reign,  he  publifhed  another  Decla- 
ration, (which  is  recited  in  the  Information) 
the  Purport  whereof  was,  That  ever  fince  his 
Majefty  had  granted  the  aforefaid  Indulgence, 
he  had  made  it  his  principal  Care  to  fee  it  ob- 
lerved  without  Distinction  ^  which  his  Majefty 
was  encouraged  to  do  by  the  Multitudes  of 
AddrelTes  he  daily  received  from  his  Subjects 
of  all  Perfuafions.  That  in  puriuance  of  this 
great  Work,  he  had  been  forced  to  make  many 
Changes  both  of  Civil  and  Military  Officers, 
throughout  his  Dominions ;  not  thinking  any 
ought  to  be  employed  in  his  Service,  who 
would  not  contribute  towards  the.  Peace  and 
Greatnefs  of  his  Country  :  A  nd  he  conjured 
all  his  Subjects  to  lay  afide  all  private  Ani- 
mofities  and  groundle/s  Jealoufies,  and  to 
chufe  fuch  iV'  embers  of  Parliament,  as  might 
do  their  Part,  to  finifh  what  he  had  begun,  be- 
ing refblved  to  call  a  Parliament,  which 
mould  meet  the  following  November  at  far- 
theft. 

And  the  Information  further  lets  forth, 
That  on  the  4th  of  May,  1688,  it  was  or- 
dered by  his  Majefty  in  Council,  That  the 
faid  laft  mentioned  Declaration,  bearing  Date 
the  27th  of  April  teft,  (in  which  the  firft  is 
recited)  fhould  be  read  in  the  ufual  Time  of 
Divine  Service,  on  the  2.0th  and  the  a'rth  of 
the  faid  Month  of  May,  in  all  Churches  and 
Chapels  within  the  Cities  of  London  and  IVeft- 
m'mfier  and  ten  Miles  thereof;  and  upon  the 
3d  and  icth  of  June  then  next,  in  all  other 
Churches  and  Chapels  throughout  the  -King- 
dom ;  and  that  the  Right  Reverend  the  Bi- 
fhops fhould  caufe  the  laid  Declaration  to  be 
fent  and  distributed  throughout  their  fevera! 


Diccefes,  to  be  read  accordingly  :  And  that 
the  faid  Archbifhops  and  Bifhops,  the  18th4 
Day  of  May,  in  the  faid  4th  Year  of  his  a-  *" 
jefty's  Reign,  having  confpired  and  confuked 
among  themfelves  to  diminifh  the  King's  Pow- 
er and  Prerogative,  did  fa  lily,  unlawfully,  ma- 
licioufly,  and  fcandaJoufiy,  make,  cbrhpoie, 
and  write,  a  falfe,  fcandaious,  maliciou  ,  and 
feditious  Libel,'  under  rretence  of  a  Petition, 
ftiled,  ftbe,  humble  Petition,  &c.  (which  .was 
alfb  recited  in  the  Information  ) 

Which  faid  Libely  the  faid  Archbifhop 
and  Bifhops,  having  respectively  fubferibed, 
did,  on  the  faid  18th  Day  of  May,  in  the 
faid  4th  Year  of  the  King,  caufe  to  be  pub- 
lished in  the  Prefence  of  our  faid  Lord  the 
King,  in  manifeft  Contempt  of  his  Majefty 
and  of  the  Laws  of  this  Kingdom,  to  the  e- 
vil  Example  of  others,  and  aga'nft  the  King's 
Peace,  &c.  Whereupon  the  faid  Attorney 
General,  in  behalf  of  the  King,  prays  Ad- 
vice of  the  Court  and  Procefs  of  Law,  to  be 
made  out  againft  the  faid  Archbifhop  and 
Bifhops,  to  anfwer  the  faid  Lord  the  King, 
concerning  the  Premifes,  Sc. 


i<S8i 
Jac 


II: 


Signed  &°faS  '*£?!?9 

0         Utilliam  Williams. 

(the  Attorney  and  Sol.  Gen?) 


After  the  reading  the   Information,   Mx.lheBitkofl^ 
Attorney  moved  that  my   Lords  the  Bifhops nww 

plead; 


might  plead  to  it  immediately  ;    which   was7"5 


oppofed  by  the  Bifhops  Counfel,  and  Time 
defired  to  put  in  their  Plea  till  the  next  Mi- 
chaelmas Term. 

But  the .  King's  Counfel  infilling,  That 
where  a  Man  appeared  upon  a  Recognizance, 
or  was  in  Cuftody,  01  appeared  in  propria. 
Perfona,  as  a  priviledged.Krfon,  he  ought  to 
plead  at  the  firft  Inftance  :•  And  Sir  Samuel 
Ajlry,  and  the  reft  of  the  old  Officers  of  the 
Court  affirming,  That  this  was  the  conftant 
Practice,  it  was  ruled,  That  my  Lords  the  but  ruled, 
Bifhops  fhould  plead  immediately,  which  Mr.  ^n  1  ouli 
Solicitor  bbierved,  was  no  Hardfhip  ;  for  it^jjjj" 
was  agreed  on  all  hands,  that  in  cafe  of  Life 
and  Death,  a  Man  muft  plead  preftntly  ;  and 
a  fortiori,  he  held  it  was  ib  in  the  Cafe  of  a 
Mifdemeanor  ;  for  if  a  Perlbn  was  not  to  be 
allowed  Time  when  he  pleaded  for  his  Life, 
there  was  much  lefs  Reafbn  he  fhould  have 
Time  to  anfwer  a  Trefpafs ;  (though  where 
one  appears  upon  a  Summons  indeed,  accord- 
ing to  the  Practice  of  the  Court,  he  has  an 
I rii parlance  of  courfe.) 

This  Point  being  ruled  againft  the  Bifhops, 
his  Grace  the  Archbifhop  flood  up,  and  of- The  Bi/i-opt 
fering  a  Paper  to  the  Court,  he  faid,  offer  a  Plea 

My  Lords,  in  Pater. . 

"  I  tender  here  a  Short  Ilea  in  Behalf  of 
"  myfelf  and  my  Brethren  the  other  De- 
"  fendants ;  and  I  humbly  defire  the  Court 
<c  will  admit  of  this  Plea. 

And  the  Chief  Juftice  faying,  It  fhould 
have  been  in  Parliament -3  his  Grace  replyed, 
We  will  Stand  by  it,  my  Lord  ;  k  is  fjb- 
fcribed  by  our  Counfel,  and  we  pray  it  may 
be  admitted  by  the  Court. 

Then 
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1 688.         Then  a  Tranflation  of  the  Plea  was  read, 
Jac.  II.  which  was  as  follows : 

"  And  the  aforefaid  William  Archbifhop  of 
a  Canterbury,  Ifilliam  Bifhop   of   St.  Ajaph, 


c< 


65V.  being  preient  in  Court  in  their  own 
Perfons,  pray  Oyer  of  the  Information  a- 
M  forefaid ;  and  it  is  read  to  thera :  Which 
"  being  read  and  heard  by  them  the  laid 
"  Archbiihop  and  Bifhops,  the  faid  Arch- 
"  bifhop  and  Bifhops  fay,  That  they  are 
"  Peers  of  this  Kingdom  of  England,  and 
"  Lords  of  Parliament  ;  and  each  of  them  is 
t£  one  of  the  ieers  of  this  Kingdom  of  Eng- 
"  land,  and  a  Lord  of  the  Parliament  ;  and 
tc  that  they  being  (as  before  is  manifeft) 
46  Peers  of  this  Kingdom  of  England,  and 
"  Lords  of  Parliament,  ought  not  to  be  com- 
"  pel  led  to  anfwer  inftantly  for  the  Mifde- 
"  meanor  aforefaid,  mentioned  in  the  faid 
w  Information  exhibited  here  againft  them 
"  in  this  Court ;  but  they  ought  to  be  re- 
cc  quired  to  appear  by  due  Procefs  in  Law 
"  iff  ring  out  of  this  Court  here,  upon  the  In- 
"  formation  aforefaid,  and  upon  their  Ap- 
"  pearance  to  have  a  Copy  of  the  faid  Informa- 
"  tion  exhibited  againft  them,  and  reafon- 
"  able  Time  to  imparl  thereupon,  and  to  ad- 
"  vife  with  Counfel  learned  in  the  Law  con- 
"  ceming  their  Defence  in  that  Behalf,  be- 
**  fore  they  be  compelled  to  anfwer  the  faid 
"  Information.  Whereupon,  for  that  the 
"  faid  Archbifhop  and  Bifhops  were  impri- 
"  loned,  and  by  Writ  of  our  Lord  the  King 
"  of  Habeas  Corpus,  directed  to  the  Lieute- 
"  nant  of  the  <fower  of  London,  are  now 
%t  brought  here  in  Cuftody  without  any  Pro- 
U  cefs  upon  the  Information  aforefaid  iflued 
"  againft  them,  and  without  having  any 
"  Copy  of  the  faid  Information,  or  any  Time 
"  given  them  to  imparl  or  be  advifed  :  They 
"  Pray  Judgment,  and  the  Privilege  of  Peers 
"  of  this  Kingdom,  in  this  Cafe  to  be  allowed 
"  them  ;  and  that  they  the  faid  Archbifhop 
"  and  Bifhops  ma/  not  be  compelled  inftant- 
"  Jy  to  anfwer  the  Information  aforefaid,  &c. 

Rob.  Sawyer, 
Hen-  Finch, 
Hen.  Pollexfen. 

Upon  reading  this  Plea,  Mr.  Attorney  faid, 
This  was  fuch  an  unfair  Way  of  Proceeding 
as  would  not  be  endured  in  an  ordinary  Cafe : 
And  he  hoped  fuch  a  Plea  would  not  have 
ib  much  Countenance  as  to  be  received  in 
Court. 

Mr.  Serjeant  Pemberton  anfwered,  They 
put  in  that  Plea,  and  were  ready  to  abide  by 
it :  That  it  was  according  to  the  Courfe  of 
the  Court,  and  ought  to  be  received  :  That 
it  was  no  fuch  great  Difrefpedt  to  the  Court 
to  put  the  fame  Matter  into  a  Plea,  which 
had  been  defired  upon  a  Motion.  But  the 
Chief  Juftice  replied,  The  Bifhops  Counfel 
had  not  dealt  ingenuoufly  with  the  Court  after 
four  Hours  Debate,  and  the  Opinion  of  the 
Court  delivered,  to  come  and  fum  up  all  the 
Arguments  in  fuch  a  Plea  as  this ;  and  fb  put 
them  upon  debating  the  Matter  over  again  : 
And  he  thought  the  Court  was  not  bound  to 
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receive  th's  Plea,   but  might  rejedt   it,  and     1<SS8. 
oblige  the  Lords  the  Bifhops  to  plead  over    4j3cIL 
And  Mr.  Juftice  Holloway  and  Allybone  being  q%/p^ 
of  the  fame  Opinion,  (and  only  Juftice  Vowel  heir.g  re- 
for  receiving  the  Plea)  it  was  agreed :  After j^ed,  the 
which  the   Bifhops    feverallv   pleaded,     Not8^' 

y,      -j  «        1        1  M-    ■     1  ■*        1  11  pluttlf,  Not 

Guilty.    And  the    Trial  was  ordered  to  be  at<3uijty. 
the  Bar  of  the  Court  of  King's- Bench  that 
Day   Fortnight.     It  was  alfb  ordered,    that 
forty-eight  Gentlemen  fhould  be  returned  on 
the  Pannel,  and  a  Jury  ftruck  in  the  Prefence 
of  the  Attornies  and  Sollicitors  on  both  Sides  : 
And  the  Bifhops  in  the   mean  time   were  ad- 
mitted to  Bail,  his  Grace  of  Canterbury  enter-  They  art 
ing  into  a  Recognizance  of  2C0  /.  and  the  reft  f>ai1^. 
of  the  Bifhops  in  100  /.  a-piece,  to  appear  in 
Court  that  Day  Fortnight  ;  and  fb  from  Day 
to  Day,  till  they  fhould  be  difcharged.     And 
the  King's  Counfel   did   not  infift  on   their 
giving  any  Security  but  their  own  Recogni- 
zances. 

The  Court  fitting  again  on  Friday  the  29th 
'ane,  and  the  Bifhops  appearing,  the  Jury 
were  called,  confifting  of  the  following  Gen- 
tlemen, viz. 
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Sir  Roger  Langley,  Bart. 
Sir  William  Hill,  Kt. 
Roger  Jennings,  E% 
Thomas  Harriot,  Efq; 
Je of.  Nightingale,  Efq ; 
William  If  it  hers,   Efq; 


William  Avery,  Efq; 
tfhomas  Aufien,  Efq; 
Nicholas  Grice,  Efq; 
Michael  Arnold,  E% 
tfhomas  Done,  Efq;  z3 
Rich.  Shoreditch,  Efq; 


The  Jury  being  fworn,  the  Information 
was  read  ( which  fee  above. )  Then  Mr. 
If  right  opened  the  Information,  and  Mr.  At- 
torney General  fpoke  as  follows  on  the  Oc- 
cafion. 

Mr.  Att.  Gen.    May  it  pleafe  your  Lord*  Mr.  Jttor- 
fhip,  and  you  Gentlemen  of  the  Jury,  ^o\xney°Pns 
have  heard  this    Information    read  by  thetheCau^e: 
Clerk,  and  it  has  been  likewife  opened  to  you 
at  the  Bar ;  but  before   we  go  to  our  Evi- 
dence, perhaps   it  may  not  be  amifs  for  us, 
that  are  cf  Counfel  for  the  King,  now   in  the 
beginning  of  this  Caufe,  toYettle  the  Queftion 
right  before  you,  as  well  to  tell  you  what  my 
Lords  the  Bifhops  are  n®t  profecuted  for,  as 
what  they  are.     Firft,  I  am  to  tell  you,  and 
I  believe  you  cannot  your  felves  but  obferve, 
that  my  Lords  are  not  profecuted  as  Bifhops, 
nor  much  leis  are  they  profecuted  for  any 
Point  or  Matter  of  Religion  ;  but  they   are 
profecuted  as  Subjects  of  this  Kingdom,  and 
only  for  a   Temporal  Crime,   as  thole  that 
have  injured  and  affronted   the  King  to  his 
very  Face  ;  for  it  is   faid  to  be  done  in  his 
own  Prefence.     In  the  next  place,  they  are 
not  profecuted  for  any  Non-feafance,  or  not 
doing,  or  omitting  to  do  any   thing,  but  as 
they  are  Adtors  for  cenfuring  of  his  Majefly 
and  his  Government,    and  for  giving  their 
Opinion  in  Matters  wholly  relating  to   Law 
and  Government.     And  I  cannot  omit  here 
to  take  Notice,    that  there  is  not  any  one 
thing  which  the  Law  is  more  jealous  of,  or 
does  more  carefully  provide  for  the  Preven- 
tion and  Punifhment  of,  than  all  Accufadons 
and  Arraignments  of  the  Government:    No 
Man  is  allowed  to  accufe  even  the  moft  in- 
7  K  ferior 
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1688.    ferior  Magiftrate  of  any  Misbehaviour  in  his 
4  Jac.  II.  office,  unlefs  it  be  in  a  legal  Courfe,  though 
v^^v~v^  the  Fadr.  is  true  ;  no  Man  may  fay  of  a  Ju- 
stice of  Peace  to  his  Face,  that  he  is  unjuft  in 
his  Office  ;    no   Man   may  come  to  a  Judge, 
either  by  Word  or  Petition,  and  tell  him,  You 
have  given  an  unjuft,  or  an  ill  Judgment,  and 
I  will  not  obey  it ;  it  is  againft  the  Rules  and 
Law  of  the  Kingdom,  or  the  like ;  no  Man 
may  fay  of  the  great  Men  of  the  Nation,  much 
Jefs  of  the  great  Officers  of  the  Kingdom,  that 
they  do  adt  unreasonably,  or  unjuftly,  or  the 
like  j  leaft  of  all  may  any  Man  lay  any  fuch 
Thing  of  the  King  ;    for  thele  Matters  tend 
to  poffefs  the  People,  that  the  Government  is 
ill  adminiftered,  and  the  Confequence  of  that 
is,  to  let  them  upon  defiring  a  Reformation, 
and  what  that  tends  to,  and  will  end  in,  we 
have  all  had  a  fad  and  too  dear  bought  Expe- 
rience ;  the  laft   Age  will  abundantly  fatisfy 
us  whither  fuch  a  Thing  does  tend  :    Men  are 
to  take  their  proper  Remedies  for  Redrefs  of 
any  Grievances  they  lie  under  $   and  the  Law 
has   provided   fufficiently    for    that.      Thefe 
Things  are  fb  very  well  known  to  all  Men  of 
the  Law,  and  indeed  to  all  the  People  of 
England  of  any  Underftanding,  that  I  need 
not,  nor  will  not,  ftand  any  longer  upon  it, 
but  come  to  the  Matter  that  is  now  before 
you  Gentlemen  to  be  tried.     The  Fact  that 
we  have  laid,  we  muft  prove,  rather  to  keep 
to  the  Formality  of  a   Trial.,  than  to  pretend 
to  inform  you,  or  tell  you  what  you  do  not 
know.    It  is  publickly  notorious  to  the  whole 
World  ;  but  becaufe  we  muft  go  on  in  the 
regular  Methods  of  Law,  we  fhall  prove  the 
Fa&s  in  the  Order  they  are  laid  in  the  Infor- 
mation.    Firft,  we  take  Notice,  that  his  Ma- 
jefty,   of  his  great  Clemency  and  Goodnefs  to 
his  People,  and  out  of  his  Defire  that  all  his 
Subjects   might   live  eafily  under  him    (of 
which,  I  think,  never  Prince  gave  greater  or 
more  plain  Evidence   of  his  Intentions  that 
way)  the  4th  of  April,  1687.    He  did   iffue 
forth  his  Royal  Declaration  for  Liberty  of 
Confcience  5   this  Matter,  without   all   Que- 
ftion,  was  welcome  to  all  his  People  that  flood 
in  Need  of  it  ;  and  thofe  that  did  not,  could 
not  but  fay  the  Thing,  in  the  Nature  of  it, 
was  very  Juft  and  Gracious  ,  but  prefently  it 
muft  be  furmifed,  That  the  King  was  not  in 
earneft,  and  would  not,  nor  could  not,   make 
good  his  Promife.     But,  to  take  away  all 
Surmifes,  his  Majefty  was  pleafed,  by  his  De- 
claration of  the  27th  of  April  laft,  not  only  to 
repeat  his  former  Declaration,  but  likewife  to 
renew  his  former  Promifes  to  his  People,  and 
to  afTure  them,  that  he  ftill  was,  and  yet  is,  of 
the  fame  Opinion,  that  he  had  at  firft  decla- 
red himfelf  to  be  of. 

Nay,  we  further  fhew  you,  that  to  the  end 
that  this  Thing  might  be  known  to  all  his 
People,  even  to  the  meaneft  Men,  who,  it 
may  be,  were  not  willing,  or  able,  to  buy 
the  Declaration  ;  and  that  the  King  himfelf 
might  be  under  higher  Obligations,  if  it  were 
poffible,  than  his  own  Word,  he  was  defirous 
it  fhould  be  repeated  in  the  Churches,  and 
read  in  that  Sacred  Place,  that  all  his  People 
might  hear  what,  he  had  promifed,  and  given 
his  own  Sacred  Word  for  ■,    and  he  himfelf 


might  be  under  that  folemn  Tie  and  Obliga-    ^SS. 
tion  to  keep  his  Word,  by  remembering,  that  4  Jac\ 


his  Eromiies  had,  by  his  own  Command,  been  Y^ 
publifhed  in  the  Time  of  Divine  Service,  irt 
the  Houfe  of  God  ;  and  thereupon  was  the 
Order  of  Council  made,  that  has  been  like- 
wife  read  to  you,  which  does  direct.,  That  it 
fhould  be  read  in  all  the  Churches  and  Chapels 
in  the  Kingdom  j  and  you  have  heard,  and  we 
fhall  prove,  what  a  Return  his  Majefty  has 
had  for  this  Grace  and  Kindnefs  of  his :  You 
will  find,  when  we  come  to  read  that  which 
they  call  a  Petition,  all  their  Thanks  his  Ma- 
jefty had  for  his  Favour  and  Goodnefs  to  his 
People,  it  is  only  hard  Words  and  a  heavy 
Accufation,  fuch  as  a  private  Perfon  would  be 
able  to  bear  ;  I  will  not  aggravate  the  Mat- 
ter, but  only  fay  thus  much,  That  his  Ma- 
jefty, who  was  always  a  Prince  of  as  great 
Clemency  as  ever  this  Kingdom  had,  and  who 
was  reprefented,  for  all  that,  as  a  Prince  of  the 
greateft  Cruelty  before  his  Acceffion  to  the 
Crown  by  his  Enemies,  is  now  accufed  by 
his  Friends  for  this  Effect  of  his  Mercy.  My 
Lord,  and  Gentlemen  of  the  Jury,  his  Ma- 
jefty refented  this  ill  Ufage  fb  far,  that  he  has 
ordered  and  thought  fit  to  have  a  publick 
Vindication  of  his  Honour  in  this  Matter,  by 
this  Trial  -3  and  we  fhall  go  on  to  our  Proofs, 
and  we  do  not  doubt,  but  you  will  do  his 
Majefty  (as  you  do  all  other  Perfbns) 
Right. 

Then  Proof  was  made  of  printing  the  two  The  Evi~ 
Declarations  for  Liberty  of  Confcience,  by dence- 
the  King's  Order ;  and  the  Order  of  Council 
for  reading  the  laft  Declaration,   was  pro- 
ved. 

The  Petition  flgned  by  the  Bifhops  alfo 
was  produced  in  Court ;  and  Sir  John  Nicho- 
las depofed,  That  he  had  it  from  the  King's 
own  Hand. 

Mr.  Attorney.  I  fuppofe  my  Lords  the 
Bifhops  will  not  put  us  to  prove  it  j  they  will 
own  their  Hands. 

Lord  Chief  Juftice.  Yes,  Mr.  Attorney, 
their  Counfel  will  put  you  ro  prove  it.  I  per- 
ceive your  beft  way  is  to  ask  nothing  of 
them. 

Then  Sir  tfhomas  Exton  was  fworn,  and  de- 
pofed, that  he  believed  the  Body  of  the  Pe- 
tition to  be  the  Archbifhop's  Hand-writing, 
as  alio  the  Archbifhop's  Name  which  was  fub- 
fcribed to  it. 

Mr.  Brooks  depofed,  That  he  knew  the 
Archbifhop's  Hand  ;  and  he  believed  the 
Name  fubfcribed  to  the  Petition,  was  his 
Hand,  as  alfo  the  Petition  itfelf :  That  he 
had  alfo  feen  the  Bifhop  of  St.  Afaph's  Hand- 
writing, and  believed  the  Name  fubfcribed 
to  the  Petition,  was  his  Hand :  And  he  had 
feen  a  Letter  from  the  Bifhop  of  Ely  to  the 
Bifhop  of  Oxford,  and  believed  the  Name 
fubfcribed,  to  be  the  Bifhop  of  Ely's  Hand. 

Mr.  Chawood  depofed,  That  he  had  for- 
merly feen  a  Hand,  faid  to  be  the  Bifhop  of 
Elys,  and  he  believed  the  Name  figned  to  the 
Petition  was  his  Hand. 

Mr.  Middkton  depofed,  He  had  feen  both 
the  Archbifhop's,  and  the  Bifhop  of  Ely's 
Hand-Writing ;  and  believed  the  Names  fub- 
fcribed to  be  theirs. 

Mr. 
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<fhe  Bijbefs 
Counfel  ob- 
ject a  Simi- 
litude of 
Hands  is 
no  Evi- 
dence. 


Mr.  Clwvel  depofedj  That  he  knew  the 
Bifhop  of  Peterborough's  Hand,  and  believed 
this  to  the  Petition  to  be  his. 

Mr.  James  depofed,  That  he  had  feen  the 
Bifhop  of  Briftol  write  feveral  Times,  and 
he  believed  the  Hand  to  the  Petition  to  be  his. 

Mr.  Vowel  depofed,  That  the  Name  fub- 
fcribed  to  the  Petition,  was  like  the  Bifhop 
of  Chichefter's  Hand,  he  believed, 

Mr.  Sollicitor  faid,  This  was  not  to  be 
endured ;  there  would  be  an  End  of  all  Tefti- 
mony,  if  WitnefTes  did  not  anfwer  fairly  the 
Questions  they  were  asked. 

Mr.  Attorney  laid,  They  had  given  Evi- 
dence fufficient  to  have  the  Petition  read,  and 
defired  it  might  be  read. 

Mr.  Serjeant  Levinz,  We  pray  it  may  not 
be  read  till  they  prove  it  better,  for  they 
have  only  given  Proof  by  Companion  of 
Hands,  which  in  Criminal  Matters  ought  not 
to  be  received  3  and  even  that  Companion 
is  proved  in  fuch  an  uncertain  Manner,  that  it 
can  be  no  Evidence  to  charge  us. 

Mr.  Serjeant  Pemberton.  My  Lord,  in  e- 
very  petty  Caufe,  where  it  depends  upon 
Companion  of  Hands,  they  ufe  to  bring  ibme 
of  the  Parties  Hand-writing,  and  compare  it 
in  Court  with  what  is  endeavoured  to  be  pro- 
ved, that  the  Jury  may  compare  them  to- 
gether and  judge  of  the  Likenefs. 

Lord  Chief  Juftice.  I  take  it,  that  the 
Witnefs  himfelf  is  judge  of  the  Companion  -3 
for  if  he  does  know  the  Parties  Hand,  and  a 
Paper  be  offered  him  to  prove  it,  he  is  to  com- 
pare it  in  his  own  Mind. 

Mr.  Serjeant  Pemberton.  It  was  never  ad- 
mitted to  be  fo,  that  I  know  of. 

Mr.  Solhcitor.  You  may  remember  feveral 
Cafes,  and  particularly  Sidney's. 

Mr.  Polkxfen-  As  to  Sidney's  Cafe,  that 
was  in  Treafon  ;  now  in  Treafon  there 
is  always  other  Evidence  brought,  and  this 
comes  in  but  to  ftrengthen  the  other  ,  but  in 
this  Cafe,  it  is  the  fingle  Evidence  ,  there  is 
nothing  more  for  ought  appears,  but  whether 
another  believes  this  to  be  their  Hands:  Now, 
fhall  any  one  be  condemned  for  what  another 
helieveSj  without  other  Froof? 

Mr.  Solicitor.  They  fay,  proving  of  Si- 
militude of  Hands  is  no  Evidence.  When 
WitnefTes  are  dead,  is  it  not  the  common 
Pra&ice  to  produce  WitnefTes  to  prove  fuch 
Men  are  dead,  whofe  Names  are  fet  as  Wit- 
nefTes to  Deeds  3  and  then  fwear  they  believe 
it  to  be  the  Hand-writing  of  thofe  Wit- 
nefTes ? 

Mr.  Finch.  The  Evidence  they  have  gi- 
ven of  the  Bifhops  writing  this  Paper,  they 
have  laid  to  be  done  in  Middleftx  ,  and  this 
being  local,  they  muft  prove  it  to  be  written 
in  Middle/ex,  where  they  have  laid  it,  or  they 
fail  in  their  Proof.  If  they  have  given  Proof 
of  the  Hand-writing,  there  is  no  Proof  where 
that  Hand  was  written  j  and  therefore  they 
are  not  yet  got  fb  far.  as  to  have  it  read  againft. 
my  Lords. 

The  Chief  Juftice  and  Mr.  Juftice  Ally- 
hone  were  of  Opinion,  that  there  was  Proof 
enough  to  have  the  Petition  read  ;  but  Mr. 
Juftice  Holloway  and  Mr.  Juftice  Powel  be- 
ing of  another  Opinion,   the  Chief  Juftice 


directed  the  King's  Counfel  to  go  on  to  fome     i^8. 
other  Froof.     Whereupon  Mr.  Sollicitor  laid,4  Jac-  II: 
They    would   prove  the    Confeffions  of  the  twQT' 
Bifhops  5   which  he  hoped  would  be  believed  devceofthe 
by  all  Mankind.  Clerks  of 

Then  Mr.  Blathwayte  was  fworn,  and  de-  j*«c*™"i 
pofed,  That'on  the  18th  of  this  Inftant  fane, 
my  Lord  Archbifhop  acknowledged  his  Hand 
to  the  Petition,  (before  the  Council) ;  and  the 
reft  of  the  Bifhops,  whofe  Hands  were  fub- 
lcribed  to  it,  did  then  alio  refpe&ively 
acknowledge,  Thar,  it  was  fubferibed  by 
them. 

Mr.  Serjeant  Pemberton.  What  did  my 
Lords  the  Bifhops  fay  at  the  Time  of  their 
appearing  in  Council  concerning  the  King's 
Pleafure,  Whether  they  fhould  anfwer  or 
not? 

Mr.  Blathwayte.  The  flrft  Time  my  Lords 
the  Bifhops  came  into  the  Council,  they  an- 
fwered,  They  humbly  hoped,  as  they  flood 
there  as  Criminals,  his  Majefty  would  not  take 
Advantage  againft  them  -3  however  they  wou'd 
obey  his  Majefty 's  Commands,  and  thereupon 
they  were  commanded  to  withdraw.  The 
fecond  Time,  as  near  as  I  can  remember,  they 
faid  the  fame. 

Sir  Robert  Sawyer.  Were  they  asked,  whe- 
ther they  publifhed  it  ? 

Mr.  Blathwayte.  I  think  they  were,  and 
they  denied  it. 

Mr.  Serjeant  Pemberton.  When  they  came 
in  the  fecond  Timej  did  they  defire  to  know, 
If  it  were  his  Majefty  5s  Command  they  fhould 
own  it  ? 

Lord  Chief  Juftice.  That  I  muft  not  per- 
mit you  to  ask,  Brother. 

Mr.  Attorney.  I  oppofe  the  asking  this 
Queftion,  unlefs  they  tell  us  what  Ufe  they 
would  make  of  it. 

Mr.  Serjeant  Pemberton.  We  fhall  make 
this  Ufe  of  our  Queftion  -3  if  they  anfwered 
under  a  Promife  from  his  Majefty,  that  it 
fhould  not  be  given  in  Evidence  againft  them, 
I  hope  they  fhall  not  take  Advantage  of  it. 

Mr.  Sollicitor.  That  is  a  very  unmannerly 
Queftion  j  this  is  to  put  fbmething  upon  the 
King,  which  I  dare  hardly  name  j  and  if 
they  will  be  fo  preffing,  I  defire  for  the  King 
that  the  Queftion  may  be  fb  entered. 

Mr.  Serjeant  Pemberton.  Record  what  you 
will  i  I  am  not  afraid  of  you,  Mr.  Solli- 
citor. 

Mr.  Attorney.  Mr.  Blathwayte,  anfwer, 
Whether  there  was  any  Promife  made  to  my 
Lords  the  Bifhops  from  the  King  ? 

Mr.  Blathwayte.  There  was  none  made  } 
it  was  the  third  Time  they  came  in  that  they 
owned  it.  My  Lord  Chancellor  required 
them  to  anfwer,  Whether  they  owned  that 
Paper  or  no  ?  and  they,  having  prayed  the 
King  that  no  Advantage  fhould  be  taken  a- 
gainft  them  for  what  they  fhould  fay,.. own- 
ed it :  And  his  Grace  the  Archbifhop  faid, 
as  to  publifhing  it,  That  it  was  written  with 
his  own  Hand,  and  that  he  had  not  made 
ufe  of  his  Clerk. 

Mr.  Attorney.  Did  the  King  make  any 
Promife  or  Declaration,  that  no  Advantage 
fhould  be  taken,  or  Ufe  made  of  it  ? 

Mr.  Blathwayte.    The  King  did  not. 

Then 
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Then  Mr.  Solicitor  defired  the  Petition 
'might  be  read  ;  but  the  Bifhop's  Couniel  an- 
fwered,  That  the  Writing  and  Contriving 
muft  be  proved  to  be  in  Middlesex,  for  all 
was  local,  and  the  Party  was  to  be  acquitted, 
if  it  was  not  proved  to  be  done  in  the  County 
where  it  was  laid. 

The  Chief  Juftice  faid,  It  was  too  fbon  to 
make  thefe  Objections,  and  that  the  Paper 
ought  to  be  read. 

The  Bifhops  Counfel  anfwered,  If  the  Ob- 
jection was  laved  to  them,  they  fhould  not 
oppofe  the  Reading  of  it. 

tfben  the  Petition  was  read,  and  the  Jury 
viewed  it  them f elves . 

Mr.  Attorney.  We  fhall  leave  our  Evi- 
dence here,  and  hear  what  they  can  object 
to  it. 

Lord  Chief  Juftice.    What  fay  you  for  the 
Defendants  ? 
SfaBiftepi     Mr.  Finch.     My  Lord,  in  fhort,   we  fay, 
Counfel     that  hitherto  they  have  totally  failed,  for  they 

lheirdDe-  ^aVe  n0t  ProVed  any  Fa&  d°ne  ty  us  in  Mid- 
feme,  dlefex  i  nor  have  they  proved  any  Publication 
at  all. 

Lord  Chief  Juftice.  You  hear  that  Mr. 
Blathwayte  lays,  They  owned  it  in  Mid- 
dle fex. 

Mr.  Finch,  That  is  not  a  Publication 
fure,  or  any  Evidence  where  it  was  done. 

Mr.  Serjeant  Levin z.  My  Lord,  in  the 
firft  Place,  we  infift  upon  it,  there  is  no  Proof 
of  the  Fact  being  done  in  the  County  of 
Middle'fex  ;  and,  in  the  next  Place,  this  In- 
formation and  Petition  do  not  agree ;  for 
they  fet  forth  in  their  Information,  tfhat  my 
Lords  the  Bifhcps,  under  Pretence  of  a  Petition, 
did  make  a  Libel,  and  have  fet  forth  no  Peti- 
tion at  all  -3  the  Petitionary  Part  is  omit- 
ted. 

Sir  Robert  Sawyer.  The  Truth  of  it  is, 
this  Information  has  made  a  very  deformed 
Thing  of  it ;  has  left  it  neither  Head  or  Tail : 
They'ftile  it  a  Petition,  but  it  is  without  any 
Direction  to  any  body,  and  without  any 
Prayer,  for  any  Thing  appears ;  There  may 
be  more  in  the  Paper,  than  in  the  Informa- 
tion :  If  all  were  in,  one  Part  might  explain 
another. 

Mr.  Sollicitcr.  I  wonder  to  hear  that  Ob- 
jection from  Sir  Robert  Sawyer,  who  has  ex- 
hibited fo  many  Informations  for  Libels  in 
Pieces  taken  out  of  Books. 

Mr.  Attorney.  Is  there  any  Thing  more 
frequent  than  only  to  recite  the  material  Part, 
^without  fetting  forth  the  whole  Book.  They 
tell  us  we  have  fet  forth  a  Petition  ;  we  fay 
no  fuch  Thing  :  We  fay  in  the  Information, 
you  compofed  a  certain  Libel,  pretenfiu  peti- 
tions ;  in  which  are  contained  fuch  and  Iuch 
Things. 

Mr.  Sollicitor.  Take  the  Information  as 
we  have  laid  it,  and  I  believe  there  are 
twenty  Precedents  of  late  Days ;  fb  was  the 
Information  againft  Baxter,  fo  was  the  In- 
formation againft  Johnfon,  againft  Dr.  Eades, 
and  againft  Sir  Samuel  Barnardifton  :  They 
are  all  in  this  Form,  fie  continetur  ;  but  they 
fay,  we  do  not  fet  out  the  Petition.  We  fay, 
it  is  a  Libel ;  and  it  is  not  the  Name  we 
reJy  on,  but  there  isfuch  a  Libel,  fb  we  in  our 


Information  call  it :  If  it  be  not  a  Libel,  then     1688 
are  they  very  innocent j    but  if  it   be  as  we4JiC  JL 
fay,  then  it  is  not  the  Speaking  ill  Things  in  *~r>^~' 
the  Body  of  a  Petition,  and  then  giving  it  a 


good  Title, 


and  concluding  it 


with   a   good 


Prayer,  will  fwecten  this  Crime,  nor  alter  or 
alleviate  it  at  all  :  We  fay  a  Libel  is  made 
ftetcnfu  petitionis,  call  it  what  you  will  3  and 
that  theie  Things  are  a  Libel  upon  the  King 
and  Government. 

As  to  the  other  Objection  that  is  made, 
That  here  is  no  Evidence  of  a  Publication  3 
my  Lord,  I  take  it  to  be  a  Publication  in  it- 
felf  :  Is  it  poffible  for  a  Man  to  write  a 
Libel,  to  fet  his  Name,  and  part  with  it,  and 
it  fhall  come  to  the  King's  Hands,  and  this 
not  to  be  deemed  a  Publication  ? 
J  Attorney  General.  They  bid  us  make  out 
where  this  Libel  was  written  or  compofed : 
I  Put  the  Cafe,  a  Man  is  found  in  Middiefex 
with  a  Treafonable  Paper  in  his  Pocket,  and 
the  Man  is  indicted  here  in  Middiefex,  for 
framing  and  compofing  fuch  a  Trealbnable 
Libel,  fhall  he  be  admitted  to  fay,  Pray 
I  prove  where  I  made  and  compofed  it  ?  For 
though  you  found  it  in  my  Pocket,  yet  I 
1  might  do  it  in  the  County  of  Tort  This  had 
been  a  very  good  Defence  for  Mr.  Sidney, 
who  was  indicted,  convicted,  and  attainted, 
for  a  Treafonable  Paper,  found  in  his  Study,  if 
this  Doctrine  were  true  3  but  then  the  King 
would  be  in  a  very  woful  Cafe.  Here  is  a 
Paper  that  is  found  in  the  County  of  Middle- 
fix,  and  this  is  there  owned  by  you  to  be  writ- 
ten and  fubferibed  by  you.  Pray  do  you 
prove  that  it  was  written  ellewhere  ? 

Serjeant  Pemberton.  We  will  do  it,  for 
once  :  We  will  prove  that  my  Lord  Arch- 
bifhop  was  not  out  of  Lambetb^Houie  in  two 
Months  before  the  Petition  was  delivered. 

tfhen  Mr.  Nicholls  was  fiworn. 

He  depoled,  That  his  Grace  of  Canterbury 
did  not  ftir  out  of  Lambeth  from  Michael- 
mas laft,  till  the  Time  he  was  before  the 
Council. 

Mr.  Finch.  This  is  ex  abundanti  3  for  in 
Point  of  Law,  it  is  incumbent  upon  them  to 
prove  where  it  was  done  :  And  as  to  the  2d 
Part,  the  Publication,  there  is  not  a  Tittle  of 
Proof  offered,  but  only  their  owning  their 
Hands  upon  their  Examination  at  the  Coun- 
cil j  and  no  Man  did  ever  yet  think,  that  the 
anfwering  a  Queftion  and  owning  a  Paper  at 
the  Council-table,  upon  a  Queition  put  by 
the  King  himfelf,  was  a  x  ublication  of  a 
Libel. 

Sollicitor  General.  If  the  Paper  be  Libellous, 
wherever  it  is  found,  that  is  a  Publication. 
Thefe  Gentlemen  fancy,  that  unlefs  there 
was  a  publick  Delivery  of  this  Paper  abroad, 
nothing  can  be  a  Publication  :  But  I  rely 
upon  it,  their  fetting  their  Names  to  it  made 
it  their  Paper,  and  wherever  it  went,  that 
was  a  Publication  of  it :  There  is  the  Cafe  of 
IViUiams,  made  ufe  of  by  Mr.  Finch  in  Sid- 
ney s  Trial,  who  wrote  a  Treafonable  Letter, 
fealed  it  up,  and  fent  it  to  the  King  :  And 
there  is  Sir  Baptift  Hicks' s  Cale,  and  my 
Lady  Hatton's 3  there  was  only  a  Letter  fealed 
up  and  delivered  to  the  Party. 

Mr. 
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i<JS8.  Mr.  Recorder.  Suppofe  a  Man  write  a  fcan- 
4  jac-  ^dalous  Letter  from  London,  to  a  Judge  at 
sy~>r^J  Exeter, and  lends  it  by  the  Poft,  and  the  Letter 
is  received  from  the  Poft  at  Exeter,  and  there 
opened  ;  would  any  Man  make  a  Queftion, 
Whether  the  Gentleman  that  lent  the  Letter, 
may  not  be  indicted  and  profecuted  for  a 
Libel  at  Exeter,  where  the  Libel  was  re- 
ceived ? 

Juftice  Vowel.  There  is  no  Queftion  of 
that  ;  but  that  comes  not  Home  to  our 
Cafe. 

Sol.  Gen.  The  Publication,  we  fay,  was 
here  in  Middlefx  ;  and  of  that  there  is  a  clear 
Evidence,  becaufe  it  was  found  there,  and 
came  from  the  King's  Hand,  to  whom  it  was 
directed  ;  and  it  could  not  come  to  the  King's 
Hand  out  of  their  Cuftody,  without  their 
Coni'ent.  * 

Serjeant  Levinz.  My  Lord,  the  Cafes  that 
have  been  cited  are  all  Law,  but  not  one 
Tittle  to  this  Purpoie.  In  Sir  Baptift  Hicks's 
Cafe,  and  Williams's  Cafe,  it  was  proved,  they 
all  fent  them  to  the  Places  whither  they  were 
directed  ;  but  is  there  a  Tittle  of  Froof  that 
the  Bifhops  fent  it  here  ?  And  for  Sidneys 
Caie,  there  was  Treafbn  in  the  very  Libel  and 
Book  that  he  made  ;  and  he  was  not  indicted 
for  Publifhing,  but  for  Treafbn  in  the  Place 
where  it  was  found,  becaufe  it  was  found  in 
his  PofTeflion  :  But  was  this  ever  in  my  Lord 
Archbifhop's  Pofleffion  in  Middle/ex,  or  the 
reft  of  the  Bifhops,  and  were  they  publifhing 
of  it  ?  If  it  had,  then  it  had  been  their  Act 
clearly  :  But  that  is  the  Thing  wherein  they 
are  defective,  that  they  do  not  prove  that  my 
Lords  the  Bifhops  fent  or  brought  ir  here  ; 
but  upon  the  Queftion  asked  them  by  the 
King,  they  acknowledged  it  to  be  their 
Hands  :  So  that  there  is  no  Proof  of  a  Fact 
done  here,  but  an  Acknowledgment  of  a  Fact 
done,  nobody  knows  where. 

Mr.  Pollexfen.  It  cannot  be  a  Crime  to 
anfwer  a  Queftion  put  by  Authority;  for  it  is 
the  Duty  of  all  iVien  to  anfwer,  when  ex- 
amined by  a  lawful  Authority.  If  a  Man  comes 
before  a  Magiftrate,  and  confeffes  any  Thing, 
that  indeed  is  Evidence,  but  it  is  not  a  Crime; 
for  there  is  a  great  deal  of  Difference  between 
Evidence  and  the  Crime  ;  but  that  this  fhould 
be  both'an  Evidence  and  a  Crime  too,  is  a  very 
ftrange  Conftruction  ;  and  for  the  other  Part, 
the  writing  it  (I  fuppofe)  the  Court  is  fatis- 
fied  it  was  in  another  County. 

Sir  George  tfreby.  The  Evidence  they  have 
offered  to  prove  the  Publifhing  it,  is  a  Con- 
feffion  ;  this  ConfefTion  is  teftified  by  Mr. 
Blathwayte,  who  fays,  The  Bifhops  were  asked 
at  the  Council,  Whether  they  did  fubferibe 
and  publifh  this  Paper?  and  that  their  Anfwer 
was,  That  they  did  fubferibe,  but  not  pnbliflo 
it.  Now  a  ConfefTion  muft  be  taken  together, 
and  muft  be  admitted  to  be  entirely  true  by 
them  that  produce  it :  They  fhall  never  be 
allowed  to  take  out  and  ufe  one  Piece,  and 
wave  the  reft :  So  that  the  King's  Counfel  have 
plainly  proved  that  the  Bifhops  did  not  publifh 
this  Paper  ;  and  yet  this  is  the  only  Evidence 
upon  which  they  would  infer  that  they  did 
publifh  it. 
N°   19. 


L.  C  J.    It  lies  upon  the  King's  Counfel     1688. 
to  prove  that  my  Lords  the  Bifhops  did  caufe  4  JIC  il 
it  to   be  publifhed  ;   for  their  owning  theirw/^v^^/ 
Hands  does  not  amount  to  a  Publication. 

Then  the  Clerks  of  the  Council  were  cal-  Further 
led  in  again ;  namely,  Mr.  Blathwayte,  Mr.  Evidence. 
Bridgman,  Sir  John  Nicholas,  and  Mr.  Pepys; 
and  it  was  demanded  of  them,  Whether  the 
Queftion  put  to  the  Bifhops  at  the  Council 
Board  was,  Whether  this  was  the  Paper  they 
delivered  to  the  King?  Or,  Whether  thofe 
were  their  Hands  thai  were  to  it  ? 

They  all  anfwered,  That  they  owned  their 
Hands;  but  they  could  none  of  them  remem- 
ber, that  the  Bifhops  faid,  That- was  the 
Paper  they  delivered  to  the  King  :  At  which 
there  was  a  great  Shout.  Mr.  Sollicitor  faid, 
Here's  wonderful  great  Rejoicing  that  'truth 
cannot  prevail. 

The  Chief  Juftice  beginning  to  direct  the 
Jury,  Mr.  Finch  interrupted  his  Lordfhip,  and 
demanded,  Whether  this  was  Evidence  or 
not  ?  For  if  it  was  admitted  to  be  Evidence, 
they  had  other  Matter  to  offer  in  Anfwer 
to  that  Evidence,  and  in  their  own  Defence. 

The  Chief  Juftice  anfwered;  If  they  had 
more  to  offer,  Why  did  they  conclude,  and 
let  him  begin  to  direct  the  Jury  ?  But  fince 
they  faid,  they  had  other  Matter  to  offer,  the 
Court  would  hear  it. 

Here  Serjeant  Levinz,  perceiving  that  the 
Kings  Couvfcl  had  fent  away  for  other  Evi- 
dence, defired  his  Lordjhip  would  go  on  with 
his  Directions. 

But  Mr.  Sollicitor  laid,  he  was  glad  the 
Bifhop's  Counfel  had  given  this  Interruption  j 
becaufe  they  fhould  now  be  able  to  clear 
this  Point.  There  was  a  Fatality,  he  obferved, 
in  ibme  Caufes,  and  particularly  in  this ; 
They  muft  beg  the  Patience  of  the  Court  a 
little  while  ;  for  they  had  Notice  a  Perfbn  of 
very  great  Quality  was  coming,  that  would 
make  it  appear,  the  Bifhops  made  their  Ad- 
dreffes  to  him,  that  they  might  deliver  the  Pe- 
tition to  the  King. 

There  being  a  confiderable  Paufe,  which  l*he  Court 
the  Bifhop's  Counfel   were  uneafy  at,  Oathftayfora 
was  made,  that  Mr.  Graham   went  for  my     ttne^s' 
Lord  Sunderland,  and  he  was  coming. 

The    Lord    Sunderland    appearing    fbme  Lord.  Sun- 
Time  afterwards,  was  fworn,  and   depofed,der 


That  before  the  Bifhops,  appeared  in  Coun- 
cil, the  Bifhop  of  St.  Afaph  and  Chichefter 
came  to  his  Office  (the  Secretary's),  and 
told  him,  they  came  in  the  Name  of  the 
Archbifhop,  and  four  more  of  their  Bre- 
thren, viz.  the  Bifhops  of  Ely,  Bath  and 
Wells,  Briftol,  and  Peterborough,  with  a  Pe- 
tition to  deliver  the  King,  if  he  would  give 
them  Leave  ;  and  defired  to  know  of  him, 
which  was  the  beft  Way  to  do  it;  and  he 
anfwered,  he  would  know  the  King's  Plea- 
sure, and  bring  them  Word.  That  they  of- 
fered him  their  Petition  to  read  ;  but  he 
would  not  read  it,  and  went  immediately  to 
his  Majefty,  and  acquainted  him  with  it: 
That  the  King  commanded  him  to  let  them 
know,  they  might  come  when  they  wculd; 
which  he  acquainted  them  with,  and  they 
went  for  their  Brethren,  and  attended  his 
7  L  Majefty 
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Majefty  with  their  Petition  in  about  an  Hours 
timej  but  he  was  not  in  the  Room  when  it 
was  delivered  to  the  King. 

L.  C.  J.  Truly  there  was  a  great  Prefump- 
tion  before,  but  there  is  a  greater  now ;  and 
I  think  I  final  1  leave  it  with  fome  Effect  to 
the  Jury.  I  cannot  fee  but  here  is  enough 
to  put  the  Proof  upon  you  :  1  think  this  is 
fufficient  Evidence  of  the  Publication. 

Mr.  Pollexfen.  The  Archbifhop  was  not 
there  ;  and  fo  there  is  no  Evidence  againft 
him  :  And  for  the  other  fix  Lords,  my  Lord 
Prefident  (Sunderland)  does  not  fay,  That 
this  is  the  Petition  that  they  faid  they  had  to 
deliver  to  the  King  ,  nor  did  he  fee  them  de- 
liver it. 

Mr.  Attorney.  Then  we  leave  it  fairly  to 
the  Jury  on  this  Fact. 

Mr.  Pollexfen.  If  fb,  then  we  defire  to  be 
heard  in  our  Defence. 

Sir  Robert  Sawyer.  May  it  pleafe  your 
Lordfhip,  and  you  Gentlemen  of  the  Jury, 
you  have  heard  this  Charge  which  Mr.  At- 
torney has  been  pleafed  to  make  againft  my 
Lords  the  Bifhops,  and  that  is  this:  That 
they  did  confpire  to  diminifh  the  Royal  Au- 
thority, and  Regal  Prerogative,  Power,  and 
Government  of  the  King,  and  to  avoid  the 
Order  of  Council ;  and  in  Profecution  of 
this,  they  did  falfely,  malicioufly,  and  fedi- 
tioufly,  make  a  Libel  againft  the  King,  un- 
der Pretence  of  a  Petition,  and  did  publifti 
the  fame  in  the  King's  Prefence. 

This,  Gentlemen,  is  a  very  heinous  and 
heavy  Charge  ;  but  you  fee  how  fhort  their 
Evidence  is:  The  Evidence  they  bring  forth 
is  only,  that  my  Lords  the  Bifhops  prefented 
the  Paper  to  the  King  in  the  moil  private  and 
humble  manner  they  could  ;  that  which  they 
have  been  fo  many  Hours  a  proving,  and 
which  they  cry  up  to  be  as  flrong  an  Evidence 
as  ever  was  given,  proves  it  to  be  the  fartheft 
from  Sedition  in  the  doing  of  it,  that  can  be  ; 
and  you  fee  what  it  is,  it  is  a  Petition  to  be 
relieved  againft  an  Order  of  Council,  which 
they  conceive  they  were  aggrieved  by :  They 
indeed  do  not  deal  fairly  with  the  Court,  nor 
•with  us,  in  that  they  do  not  fet  it  forth  that 
it  was  a  Petition. 

L.  C.  J.  That  was  over-ruled  before. 
Sir  Rob.  Sawyer.  I  do  not  infift  upon  it 
now,  fb  much  as  an  Exception  to  the  Informa- 
tion, as  I  do  to  the  Evidence  :  They  fet  this 
forth  to  be  a  fcandalous  Matter  -3  but  it  only 
contains  their  Reafbns,  whereby  they  would 
fatisfy  his  Majefty,  why  they  cannot  comply 
in  a  Concurrence  with  his  Majefty 's  Pleafure , 
and  therefore  they  humbly  befeech  the  King, 
and  beg  and  requeft  him  (as  the  Words  of 
it  are)  that  his  Majefty  would  be  pleafed  not 
to  infift  upon  their  diftributing  and  reading 
of  this  Declaration  ,  fb  the  Petitioners  on 
behalf  of  themfelves,  and  the  who'e  Clergy 
of  England,  beg  of  the  King  that  he  would 
pleafe  not  to  infift  upon  it. 

Gentlemen,  you  may  obferve  it,  that  there 
is  nothing  in  this  Petition  that  contains  any 
Thing  of  Sedition  in  it,  and  it  would  be 
ftrange  this  Petition  fhould  be  Felo  de  fe,  and 
by  one  Part  of  it  deftroy  the  other.  It  was 
laid  indeed  in  the  Information,  that  it  was 


with  Intent  and  Purpofe  to  diminifh  the  King's  N5SS- 
Royal  Authority  ,  but  I  appeal  to  your 4  Jac  lL 
Lordfhip,  the  Court,  and  the  Jury,  whether  ^^"^ 
there  be  any  one  Word  in  it  that  any  way 
touches  the  King's  Prerogative,  or  any  Tittl4 
of  Evidence  that  has  been  given  to  make  good 
the  Charge :  It  is  an  Excufe  barely  for  their 
Non-compliance  with  the  King's  Order,  and 
a  begging  of  the  King,  with  all  Humility  and 
Submiffion,  That  he  would  be  pleafed  not  to 
infift  upon  the  reading  of  his  Majefh's  De- 
claration upon  thefe  Grounds,  becaufe  the 
Difpenfing  Power,  upon  which  it  was  founded, 
had  been  feveral  Times  in  Parliament  decla- 
red to  be  againft  Law  3  and  becaufe  it  was  a 
Cafe  of  that  Confequence,  that  thy  cculd  net 
in  Prudence,  Honour,  or  Conference,  concur  in  it. 

My  Lord,  Mr.  Attorney  has  been  pleafed 
to  charge  in  this  Information,  that  this  is  a 
falfe,  malicious,  and  feditious  Libel j  both 
the  Falfity  of  it,  and  that  it  was  malicious  and 
feditious,  are  all  Matters  of  Fact,  which,  with 
Submiffion,  they  have  offered  to  the  Jury  no 
Proof  of :  And  I  make  no  Queftion  but  eafily 
to  demonftrate  the  quite  contrary. 

For,  my  Lord,  I  think  it  can  be  no  Que- 
ftion, but  that  any  Subject  that  is  commanded 
by  the  King  to  do  a  thing  which  he  con- 
ceives to  be  againft  Law,  and  againft  his 
Confcience,  may  humbly  apply  himfelf  to  the 
King,  and  tell  him  the  Reafon  why  he  does 
not  that  Thing  he  is  commanded  to  do ,  why- 
he  cannot  concur  with  his  Majefty  in  fuch  a 
Command. 

My  Lord,  that  which  Mr.  Attorney  did 
infift  upon  in  the  beginning  of  this  Day  (and 
he  pretended  to  cite  fome  Cafes  for  it)  was, 
that  in  this  Cafe,  my  Lords  the  Bifhops  were 
not  fued  as  Bifhops,  nor  profecuted  for  their 
Religion.  Truly,  my  Lord,  I  do  not  know 
what  they  are  fued  for  elfe  :  The  Informa- 
tion is  againft  them  as  Bifhops  j  it  is  for  an 
Act  they  did  as  Bifhops,  and  no  otherwife  - 
and  for  an  Act  they  did,  and  do  conceive 
they  lawfully  might  do,  with  relation  to  their 
Ecclefiaftical  Polity,  and  the  Government  of 
their  People  as  Bifhops. 

The  next  thing  Mr.  Attorney  offered  was, 
That  it  was  not  for  a  Non-feafance,  but  for  a 
Feafance.  It  is  true,  my  Lord,  it  is  for  a  Fea- 
fance,  in  making  of  the  Petition,  but  ft  was  to 
excufe  a  Non-feafance,  the  not  reading  ac^ 
cording  to  the  Order ;  and  this,  fure,  was 
lawful  for  all  the  Bifhops,  as  Subjects,  to  do  : 
And  I  fhall  fhew  it  was  certainly  the  Duty  of 
my  Lords  the  Bifhops,  or  any  Peer  of  this 
Realm,  to  do  the  fame  in  a  like  Cafe.  It  was 
likewife  faid,  They  were  profecuted  here  for 
affronting  the  Government,  and  intermeddling 
with  Matters  of  State  :  But  I  beg  your  Lord- 
fhip and  the  Jury  to  confider,  whether  there 
is  one  Tittle  of  this  mentioned  in  the  Petition, 
or  any  Evidence  given  of  it :  The  Petition 
does  not  meddle  with  any  thing  of  any  Mat- 
ter of  State,  but  refers  to  an  Ecclefiaftical 
Matter,  to  be  executed  by  the  Clergy,  and  to 
a  Matter  that  has  Relation  to  Ecclefiaftical 
Caufes:  So  that  they  were  not  Bufy-bodies,  or 
fuch  as  meddled  in  Matters  that  did  not  re- 
late to  them,  but  that  which  was  properly 
within  their  Sphere  and  Jurifdiction. 
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But  after  all,  there  is  no  Evidence,  nor  any 
fort  of  Evidence  that  is  given  by  Mr.  Attor- 
ney, that  will  maintain  the  leaft  Tittle  of  this 
Charge  ;  and  how  he  comes  to  leave  it  upon 
this  ibrt  of  Evidence,  I  cannot  tell :  All  that 
it  amounts  to  is,  That  my  Lords  the  Bifhops 
being,  grieved  in  this  Manner,  made  this  Pe- 
tition to  the  King  in  the  moft  private  and  re- 
ipedtful  Manner:  And  for  him  to  load  it  with 
fuch  horrid  black  Epithets  that  it  was  done 
libelloufly,  malicioufly,  and  fcandaloufly,  and 
to  oppofe  the  King  and  Government,  'tis 
very  hard  ;  'tis  a  Cafe  of  a  very  extraordinary 
Nature  ;  and  I  believe  my  Lords  the  Bifhops 
cannot  but  conceive  a  great  deal  of  Trouble, 
that  they  fhould  lie  under  fb  heavy  a  Charge, 
and  that  Mr.  Attorney  fhould  draw  fb  fevere 
an  Information  againft  them,  when  he  has 
fb  little  Proof  to  make  it  out. 

My  Lord,  by  what  we  have  to  fay  to  it, 
we  hope  we  fhall  give  your  Lordfhip  and  the 
Jury  Satisfaction,  that  we  have  done  but  our 
Duties,  fuppofing  here  has  been  a  fufficient 
Evidence  of  the  Facl:  given,  which  we  leave 
to  your  Lordfhip  and  the  Jury. 

My  Lord,  we  fay  in  fhort,  that  this  Peti- 
tion is  no  more  than  what  any  Man,  if  he  be 
commanded^ro  do  any  thing;  might  humbly 
do,  and  not  be  guilty  of  any  Crime.  And 
my  Lord,  as  to  the  Matter  of  our  Defence, 
it  will  confift  of  thefe  Heads : 

Firft,  We  fhall  confider  the  Matter  of  this 
Petition. 

Secondly,  The  Manner  of  the  delivering  it, 
according  as  they  have  given  Evidence  here. 
And,  thirdly,  The  Perfons  that  have  de- 
livered this  Petition.  And  we  hope  to  make 
it  appear  beyond  all  Queftion,  that  the  Mat- 
ter contained  in  this  Petition  is  neither  falfe, 
nor  contrary  to  Law,  but  agreeable  to  all  the 
Laws  of  the  Land  in  all  Times.  We  fhall 
likewife  fhew  you,  (though  that  appear  fuffi- 
ciently  to  you  already),  that  the  Manner  of 
delivering  it  was  fb  far  from  being  feditious, 
that  it  was  in  the  moft  fecret  and  private 
Manner,  and  with  the  greateft  Humility  and 
Duty  imaginable  :  And  then,  as  to  the  Per- 
fons, we  mall  fhew  you  that  they  are  not  fuch 
as  Mr.  Attorney  fays,  who  meddle  with  Mat- 
ters of  State  that  are  out  of  their  Sphere, 
but  they  are  Perfons  concerned,  and  concern- 
ed in  Intereft  in  the  Cafe,  to  make  this  hum- 
ble Application  to  the  King.  And  when  we 
have  proved  all  this  Matter,  you  will  fee  how 
ftrangely  we  are  blackned  with  Titles  and 
Epithets  which  we  no  ways  deferve,  and  of 
which,  God  be  thanked,  there  is  no  Proof. 

For,  my  Lord,  for  the  Matter  of  the  Pe- 
tition we  mall  confider  two  Things, 

The  firft  is,The  Prayer,  which  is  this :  They 
humbly  beg  and  defire  of  the  King,  on  Behalf 
of  themfelves  and  the  reft  of  the  Clergy,  That 
he  would  not  infift  upon  the  reading  and  pub- 
lifhing  of  this  Declaration. 
.  Surely,  my  Lord,  there  is  nothing  of  Fal- 
fity  in  this,  nor  any  thing  that  is  contrary  to 
Law,  or  unlawful  for  any  Man  that  is  preffed 
to  any  thing,  efpecially  by  an  Order  of  Coun- 
cil :  And  this  is  nothing  but  a  Petition  againft 
an  Order  of  Council  ;  and  if  there  be  an 
Order  that  commands 


to  do  any  thing  that  feems  grievous  to  them; 
furely  they  may  beg  of  the    King  that  he  4 
would  not  infift  upon  it. 

And  for  this  Mattery  they  were  fb  well  fa° 
tisfied  about  it,  and  fo  far  from  thinking  that 
it  was  any  Part  of  a  Libel,  that  they  left  it 
out  of  the  Information  ;  and  fb  have  made  a 
deformed  and  abfurd  t'tory  of  it,  without  . 
Head  or  Tail,  a  Petition  dire&ed  to  no  body, 
and  for  nothing,  it  being  without  Title  or 
Prayer  ;  fo  that  this  is  plain,  it  was  lawful  to 
petition. 

Then,  my  Lord,  the  next  thing  is,  the 
Reafbns  which  my  Lords  the  Bifhops  come  to 
acquaint  the  King  with,  Why  in  Honour  and 
Confcience  they  cannot  comply  with,  and 
give  Obedience  to  this  Order:  And  the  R.ea- 
ions,  my  Lord,  are  two. 

The  firft  Reafon  that  is  afligned,  is,  the  fe- 
veral  Declarations  that  have  been  in  Parlia- 
ment (feveral  of  which  are  mentioned),  that 
fuch  a  Power  to  difpenfe  with  the  LaWj  is 
againft  Law  ;  and  that  it  could  not  be  done 
but  by  an  A&  of  Parliament ;  for  that  is  the 
Meaning  of  the  Word  Illegal,  that  has  no 
other  Signification  but  unlawful ;  the  fame 
Word  in  Point  of  Signification  with  the  Word 
IUicite,  which  they  have  ufed  in  their  Infor- 
mation, a  Thing  that  cannot  be  done  by  Law  $ 
and  this  they  are  pleafed  to  tell  the  King,  not 
as  declaring  their  own  Judgments,  but  what 
has  been  declared  in  Parliament  -  though  if 
they  had  done  the  former,  they  being  Peers  of 
the  Realm,  and  Bifhops  of  the  Church,  are 
bound  to  underftand  the  Laws,  efpecially 
when  (as  I  fhall  come  to  fhew  you),  they  are 
made  Guardians  of  thefe  Laws ;  and  if  any 
thing  go  amifs,  and  contrary  to  thefe  Laws, 
they  ought  to  inform  the  King  of  it. 

My  Lord,  the  next  thing  is,  becaufe  it  ft 
a  Thing  of  fb  great  Moment,  and  the  Confe- 
quences  that  will  arife  from  their  publifhing 
of  this  Declaration  ;  and  that  too,  my  Lord, 
(for  the  latter  I  fhall  begin  firft  with)  there 
can  be  no  Queftion  about,  or  any  Pretence 
that  this  is  libellous  or  falfe ;  for  certainly  it  is  a 
Cafe  of  the  greateft  Confequence  to  the  whole 
Nation  that  ever  was,  therefore  It  cannot  be 
falfe  or  libellous  to  fay  fb. 

My  Lord,  I  would  not  mention  this,  for  I 
am  loth  to  touch  upon  things  of  this  Nature, 
had  not  the  Information  it  felf  made  it  the 
Gift  of  the  Charge ;  for  the  Information  (if 
there  be  any  thing  in  it)  fays,  That  it  was  to 
diminifh  the  King's  Prerogative  and  Regal 
Power  in  publifhing  that  Declaration. 

Now,  my  Lord,  what  the  Confequence  of 
this  would  be,  and  what  my  Lords  the  Bi- 
fhops meant  by  faying,  It  was  a  Caufe  of  great 
Moment,  will  appear,  by  confidering  that 
which  is  the  main  Claufe  in  the  Declaration, 
at  which  my  Lords  the  Bifhops  fcrupled, 
which  is  the  main  Stumbling-block  to  my 
Lords,  and  has  been  to  many  honeft  Men 
befides,  and  that  is  this : 

We  do  likewife  declare,  It  is  our  Royal  iVill 
and  Pleafure,  <tbat  from  henceforth  the  Execu- 
tion of  all  and  all  manner  of  Penal  Laws  in 
Matters  Ecclefeaftical,  for  not  coming  to  Church, 
or  not  receiving  the  Sacrament,  or  for  any  other 
my  Lords  the  Bifhops  Non-conformity  to  the  Religion  eftabVJhcd ;  or 
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4  i638.    for  or  by  Reafon  of  the  Exercife  of  Religion  in 
Jac.  II  any   jijamer  phatfbever,    be   immediately  fu- 
v/vs-/  {prided,  and  the  further  Execution  of  the  faid 
Penal  Laws,  and  e'very  of  them,  is  hereby  fu- 
fpended. 


Now,  my  Lord,  this  Claufe  is  of  fome  legal 
Effect  and  Signification,  or  it  is  not.  If  Mr. 
Attorney,  or  the  King's  Counfel,  do  fay  it  is 
of  no  Effect  in  Law,  then  there  is  no  Harm 
done :  Then  this  Petition  does  no  ways  im- 
peach the  King's  Prerogative,  in  faying  it  has 
been  declared  in  Parliament,  according  as  the 
King's  Counfel  do  agree  the  Law  to  be. 

But,  my  Lofd,  if  it  have  any  Effect  in 
Law,  and  thefe  Laws  are  fufpended  by  Vir- 
tue of  this  Claufe  in  the  Declaration,  then 
certainly,  my  Lord,  it  is  of  the  moft  difmal 
Confequence  that  can  be  thought  of  j  and  it 
behoved  my  Lords,  who  are  the  Fathers  of 
the  Church,  humbly  to  reprefent  it  to  the 
King. 

For,  my  Lord,  by  this  Declaration,  and 
particularly  by  that  Claufe  in  it,  not  only  the 
Laws  of  our  Reformation,  but  all  the  Laws 
for  the  Prefervation  of  the  Chriftian  Religion 
in  general  are  fufpended,  and  become  of  no 
Force :  If  there  be  fuch  an  Effect  in  Law 
wrought  by  this  Declaration  as  is  pretended, 
(that  is)  that  the  Obligation  of  Obedience  to 
them  ceafeth  ;  the  Reafbn  of  it  is  plain,  the 
Words  cannot  admit  of  fuch  a  Quibble  as  to 
pretend  that  the  Execution  of  the  Law  is  not 
the  fufpending  of  the  Law  ;  and  that  the  fu- 
fpending  the  Execution  of  the  Law  is  not  a 
fufpending  of  the  Law  -3  for  we  all  know  the 
Execution  of  every  Law,  in  its  primary  In- 
tent, is  Obedience  to  it  ;  that  of  the  Penalty 
comes  in  by  way  of  Punifhment  and  Recom- 
pence  for  their  Difbbedience. 

Now,  my  Lord,  if  this  Declaration  does 
difcharge  the  King's  Subjects  from  their  Obe- 
dience to,  and  the  Obligation  from,  thofe 
Laws ;  then  pray,  my  Lord,  where  are  we  ? 
Then  all  the  Laws  of  the  Reformation  are 
fufpended,  and  the  Laws  of  Chriftianity  it  felf, 
by  thofe  latter  Words  [or  for  or  by  Reafon  of 
Religion,  in  any  Manner  whatfoever']  ;  fo  that 
is  not  confined  to  the  Chriftian  Religion,  but 
all  other  Religions  are  permitted  under  this 
Claufe :  And  thus  all  our  Laws  for  keeping 
the  Sabbath,  and  which  diftinguifh  us  from 
Heathens,  will  be  fufpended  too. 

My  Lord,  this  is  fuch  an  Inconvenience  as 
(I  think)  I  need  name  no  more ;  and  it  is  a 
very  natural  Confequence  from  that  Claufe  of 
the  Declaration  $  it  difcharges  at  once  all  Mi- 
nifters  and  Clergymen  from  performing  their 
Duty  in  reading  the  Service  of  the  Church  j 
it  difcharges  their  Hearers  from  attending  up- 
on that  Service. 

When  a  Law  is  fufpended,  the  Obligation 
thereof  is  taken  away  3  and  thofe  that  before 
thought  themfelves  bound  to  obey,  now  con- 
clude they  are  not  fb  obliged ;  and  what  a 
Mifchief  that  will  be  to  the  Church,  which  is 
under  the  Care  of  my  Lords  the  Bifhops,  your 
Lordfhip  will  eafily  apprehend. 

Thefe  Things,  my  Lord,  I  only  mention, 
to  fhew  the  great  and  evil  Confequences  that 
apparently   follow  upon  fuch  a  Declaration  -} 


which  made   my  Lords  the  Bifhops  decline     1<>SS- 
obeying  the  Order,  and  put  them  under  a  Ne-  4  Jac  "4 
ceflity  of  applying  thus  to  the  King,  to  ac-  ^"''^"^ 
quaint  him  with   the  Reafbns  why  they  could 
not  comply  with  his  Commands,  to  read  this 
Declaration  to  the  People,  becaufe  the  Con^ 
fequences  of  it  were  fb  great,  it  tending  natu- 
rally to  lead  the  People  into  fb  great  an  Er- 
ror, as  to  believe  thofe  Laws  were  not  in 
Force,  when  in  Truth  and  Reality  they  are 
ftill  in  Force,  and  continue  to  oblige  them. 

And  that  being  the  fecond  Reafbn  in  this 
Petition,  I  come  next  to  confider  it,  to  wit, 
that  the  Parliament  had  often  declared  this 
pretended  Power  to  be  illegal ;  and  for  that, 
we  fhall  read  the  feveral  Records  in  Parlia- 
ment, mentioned  in  their  Petition,  and  produce 
feveral  ancient  Records  of  former  Parliaments 
that  prove  this  F  oint,  and  particularly  in  the 
Time  of  Richard  II.  concerning  the  Statute 
of  Provifbrs,  where  there  were  particular 
Difpenfations  for  that  Statute  ;  the  King  was 
enabled  to  do  it  by  Act  of  Parliament,  and 
could  not  do  it  without. 

L.  C.  J.  Pray,  Sir  Robert  Sawyer,  go  to 
your  Proofs,  and  referve  your  Arguments  till 
afterwards. 

Sir  Rob.  Sawyer.  My  LorcU  I  do  but 
fhortly  mention  thefe  Things ;  fb  that,  my 
Lord,  as  to  the  Matter  of  this  Petition,  we 
fhall  fhew  you,  that  it  is  true,  and  agreeable  to 
the  Laws  of  the  Land. 


Then,  my  Lord,  as  to  the  Manner  of  de- 
livering it,  I  need  fay  no  more,  but  that  it  is 
plain  from  their  Evidence,  that  it  was  in  the 
moft  private  and  humble  Manner:  And,  as 
my  Lord  Prefident  faid,  Leave  was  asked  of 
the  King  for  them  to  be  admitted  to  prefent 
it :  Leave  was  given,  and  accordingly  they 
did  it. 

We  come  then,  my  Lord,  to  the  third 
Thing,  the  Perfons,  thefe  Noble  Lords  9 
and  we  fhall  fhew  they  are  not  Bufy-bodies, 
but  in  this  Matter  have  done  their  Duty,  and 
meddled  with  their  own  Affairs  :  That,  my 
Lord,  will  appear, 

Firft,  by  the  general  Care  that  is  repofed 
in  them  by  the  Law  of  the  Land :  They  are 
frequently,  in  our  Books,  called  <?be  King's 
Spiritual  Judges  ;  they  are  intrufted  with  the 
Care  of  Souls,  and  the  Superintendency  over 
all  the  Clergy  is  their  principal  Care. 

But  befides  this,  my  Lord,  there  is  another 
fpecial  Care  put  upon  them,  by  the  exprefi 
Words  of  an  A<fl  of  Parliament ;  for,  over  and 
above  the  general  Care  of  the  Church,  by 
Virtue  of  their  Offices  as  Bifhops,  the  Act  of 
1  EliZ.  cap.  1.  makes  them  fpecial  Guardians 
of  the  Law  of  Uniformity,  and  of  that  other 
Law  in  his  late  Majefty's  Reign,  where  all  the 
Claufes  of  the  Statute  of  1  EliZ.  are  revived, 
and  made  applicable  to  the  prefent  State  of 
the  Church  of  England.  Now  in  that  Statute 
of  1  EliZ.  there  is  this  Claufe  : 

And  for  the  due  Execution  hereof,  the  Queens 
Moft  Excellent  Majefly,  the  Lords  Spiritual 
and  temporal,  and  ail  the  Commons  in  this  pre- 
fcnt  Parliament  affembled,  do,  in  God's  Name, 
earneftly  require  and  charge  all  the  Archbifloops 
and  Bifhops,  and  other  Ordinaries,  that  they 
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do  endeavour  them/elves,  to  the  Mmoft  of  their 
Knowledges,  that  the  due  and  true  Execution 
heref  may  be  had  throughout  their  Biocefes 


citing  the  Former,  and  commanding  their  O- 
bedience  :  The  Judges  returned  for  Anfwer, 
They  were  upon  their  Oaths,  and  were  fworn 
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and  Charges,  as  they  will  anfwer  before  God  for  \  to  keep,  the  Laws,  and  would  nordo  -it 


fuch  Evils  and  Plagues  wherewith  Almighty 
God  may  juftly  punijh  h.s  People,  for  negl.cling  \ 
this  good,  and  wholjome  Law. 

This   is  the  Charge  that  lies  upon  the  Bi- 
fhops, to  take  Care  of  the   Execution  of  that ; 
Law  j  and  I  fhall  pray,  by  and  by,  that  it  may  , 
be  read  to  the  Jury. 

Mr.  So!.  Gen.  That  is  very  well  indeed  ! 
To  what  Purpofe  ?  1 

Sir  Robert  Sawyer.  So  that,  my  Lord,  by-j 
this  Law  it  is  plain,  that  my  Lords  the  Bi- 
fhops, upon  Pain  of  bringing  upon  them- 
felves  the  Imprecation  of  this  Acl  of  Parlia- 
ment, are  obliged  to  lee  it  executed  ;  and 
then,  my  Lord,  when  any  Thing  comes  un- 
der their  Knowledge,  eipecially  if  they  are  to 
be  Adlors  in  it,  that  has  iuch  a  Tendency  to 
deftroy  the  very  Foundations  of  the  Church, 
as  the  Sufpenfion  or*  all  the  Laws  that  relate 
to  the  Church  muft  do,  it  concerns  them,  that 
have  no  other  Remedy,  to  addrefs  the  King, 
by  Petition,  about  it 

For  that,  Mr.  Attorney,; my  Lord,  has  a- 
grecd,  That  if  a  proper  Remedy  be  purfued 
in  a  proper  Court,  for  a  Grievance  complained 
of,  though  there  may  be  many  hard  Words 
thatelie  would  be  fcandalous,  yet,  being  in  a 
regular  Courfe,  they  are  no  Scandal :  And  fb 
it  is  faid  in  Lake's  Cafe, .  in  my  Lord  Ho- 
lt art: 

My  Lord,  we  muft  appeal  to  the  King,  or 
we  can  appeal  to  nobody,  to  be  relieved  a- 
gainft  an  Order  of  Council,  with  which  we 
are  aggrieved  ;  and  it  is  our  Duty  fo  to  do, 
according  to  the-  Care  that  the  Law  hath  pla 
ced  in  us. 

Befides,  my  Lord,  the  Bifhops  were  com- 
manded by  ?his  Order,  to  do  an  AcT:  relating 
to  their  Ecclefiaftical  Function  j  to  diftribute 
it  to  be  read  to  their  Clergy  :  And  how  could 
they  in  Confcience  do  it,  when  they  thought 
Part  of  the  Declaration  was  not.  according  to 
Law  ? ' 

Pray,  my  Lord,  what  has  been  the  Rea- 
fon  of  his  Majefty's  confulting  of  his  Judges  ? 
And  if  his  Majefty,  or  any  the  great  Officers, 
by  his  Command,  are  about  to  do  any  thing 
that  is  contrary  to  Law,  was  it  ever  yet  an 
Offence  to  tell  the  King  fb?  I  always  looked 
upon  it  as  the  Duty  of  an  Officer  or  Magi- 
ftrate,  to  tell  the  King  what  is  Law,  and  what 
is  not  Law. 

In  CavcndiJI/s  Cafe,  in  the ,  Queen's  Time, 
there  was  an  Office  granted  of  the  Return  of 
the  Writs  of  Superfedeasj  in  the  Court  of 
Common-Picas ;  and  he  comes  to  the  Court  and 
defires  to  be  put  Into  the  PofTeffion  of  the 
Office  :  The  Court  told  him,  They  could  do 
nothing  in  it,  but  he  muft  bring  his  Affize  ; 
He  applies  to  the  Queen,  and  fhe  fends,  under 
the  Privy  Seal,  a  Command  to  fequefter  the 
Profits,  and  to  take  Security  to  anfvver  the 
Profits  as  the  Judgment  of  the  Law  fhould 
go  :  But  the  Judges  there  return  an  Anfwer, 
That  it  was  againft  Law,  and  they  could  not 
do  it :  Then  there  comes  a  fecond  Letter  re- 
No.  19. 


My  Lord,  the  like  was  done  in  the  Time 
of  my  Lord  Hobart :  We  have  it  reported  in 
Jlnderfon,  in  a  Cafe  where  a  Prohibition  had 
gone  :  There  came  a  Meffage  from  Court, 
that  a  Confutation  fhould  be  granted  ;  and 
that  was  a  Matter  wherein  there  were  various 
Opinions,  whether  it  was  ex  necejjitate,  ot' 
Difcretionary  :  But  there  they  returned,  That 
it  was  againft  Law  for  any  fuch  Meffage  to  be- 
fent. 

Now  here,  my  Lord,  is  a  Cafe  full  as 
ftrong  :  My  Lords  the  Bifhops  were  com- 
manded to  do  an  A6b;  which  they  conceived  to 
be  againft  Law,  and  they  declined  it,  and 
tell  the  King  the  Reafbn  ;  and  they  have  done 
it  in  the  moft  humble  Manner  that  could  be, 
by  way  of  Petition.  If  they  had  done  (as 
the  Civil  Law  terms  it)  refcribere  generally, 
that  had  been .  lawful  ;  but  here  they  have 
done  it  in  a  more  refpecriul  Manner,  by-  an- 
humble  Petition :  If  they  had  faid  the  Law 
was  otherwife,  that  fure  had  been  no  Fauk  : 
But  they  do  not  fo  much  as  that,  but  they 
only  fay.  It  was  fb  declared  in  Parliament ; 
and  they  declare  it  with  all  Humility  and 
Dutifulnefs.  So  that,  my  Lord,  if  we  con- 
fider  the  Perfbns  of  the  Defendants,  they  have 
not  acted  as  Bufy-bodies ;  and  therefore,  as 
this  Cafe  is,  when  we  have  given  our  Evi- 
dence, here  will  be  an  Anfwer  to  all  the  Im- 
plications of-  Law  that  are  contained  in  this 
Information :  For  they  would  have  this  Pe- 
tition work  by"  Implication  of  Law,  to  make 
a  Libel  of  it  $  but,  by  what  I  have  faid,  it  will 
appear,  there  was  nothing  of  Sedition,  nothing 
of  Malice,  nothing  of  Scandal  in  it ;  no- 
thing of  the  Salt,  and  Vinegar,  and  Pepper^ 
that  they  have  put  into  the  Cafe.  We  fhall 
prove  the  Matters  that  I  have  opened  for  our 
Defence,  and  then,:  I -dare  fay,  your  Lordfhip 
and  the  Jury  will  be  of  Opinion,  we  have 
done  nothing  but  our  Duty. 

Mr.  Finch  feconded  Sir  Robert  Sawyer,  and 
infifted,  That  the  Power  of  abrogating  Laws 
was  as  much  a  Part  of  the  Legiflature,  as  the 
Power  of  making  Laws  :  That  a  Power  to 
lay  the  Laws  afleep  and  fufpend  Laws,  was 
equal  to  the  Power  of  abrogating  them  ;  for 
they  were  no  longer  in  Being  as  Laws,  while 
they  are  fo  laid  afleep  or  fulpended :  Then  if 
this  Declaration  was  founded  upon  a  Part  of 
the  Legiflature,  which  muft  by  all  Men  be  ac- 
knowledged not  to  refide  in  the  King  alone, 
but  in  the  King,  Lords,  and  Commons,  it 
could  not  be  a  legal  and  true  Power  and  Pre- 
rogative. 

Mr.  Serjeant  Pembertcn  and  Mr.  Pollexfen, 
two  more  of-  the  Bifhops  Counfel,  alfo  main- 
tained, That  the  Kings  of  England  had  no 
Power  to  fufpend  or  difpenfe  with  the  Laws  -, 
and  that.it  was  no -Crime  to  petition  the  King, 
or  inform  him  if  he  was  miftaken  in  Law  : 
That  it  was  allowed  daily  in  iVeftminfter-Hall 
to  argue  againft  the  King's  Grants,  and  fay 
he  was  deceived  in  his  Grants:  That  the 
Laws  of  Uniformity  were  made  upon  a  Fore- 
fight  of  the  Mifchiefs  that  might  come  by 
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falle  Religions  in  this   Kingdom,  and  parti- 
cularly  to  keep  oat   the    Romifh    Religion 
'  v^'"'  (which  was  the  'very  worfi  of  all  Religions) 
from  prevailing  amongft  us :    That   this   was 
the  very  Befign  of  the  .Act   for  eftablifhing 
the  Teft,  entitled,  An  Ad;  to  prevent  Dangers 
that  may  happen  from  Popiflo  Reciifants  ;  and 
if  the  King  might  fufpend  the  Laws  of  Eng- 
land which  concerned  Religion,  they  knew  no 
other  Laws  but  he  might  fufpend  ;  and  then 
how  precarious  the  Lives,  Liberties,  and  Pro- 
perties of  the  Subjects  would  be,  ought  to  be 
confidered. 
The  Bui-       Then  the  Bifhops  Counfel  produced   fbme 
deuce  pro-  Records,  Statutes,  and   Declarations  of  Par- 
duced  for  Jiament,  to  fupport  the  Doctrines  they  had 
'Ms**?'-  advanced. 

And  firft  the  Record  impowering  King 
Richard  II.  to  difpenfe  with  the  Statute  of 
Provifors,  was  read. 

By  this  Record  it  appears,  That  a  Power 
was  given  by  the  Commons  to  the  King,  that 
he,  with  the  Affent  of  the  Lords,  might  dif- 
penfe with  the  Statute  of  Provifors  till  the 
next  Parliament,  referving  a  Power  to  the 
Commons  to  difagree  to,  and  retract  that 
Confent  of  theirs,  in  the  next  Parliament,  if 
they  thought  fit :  And  they  proteft  that  this 
Affent,  which  was  a  Novelty,  and  had  not 
been  done  before  that  Time,  fhould  not  be 
drawn  into  Example  or  Confequence  for  the 
Time  to  come ;  and  pray  the  King,  that  their 
Proteftation  may  be  entered  on  Record  in 
the  Roll  of  Parliament  ;  and  the  King  com- 
manded it  to  be  done  as  they  defired. 

Sir  George  freby  obferved  hereupon,  That 
the  Statute  of  Provifors,  thus  difpenfed  with, 
was  a  Penal  Law,  and  concerned  Ecclefiaftical 
Affairs,  viz.  The  Collating  and  Prefenting  to 
Bifhopricks,  Benefices,  &5V. 

Then  the  Journal  of  the  Houfe  of  Lords 
being  produced,  his  late  Majefty's  Speech  of 
the  1 8  th  of  February,  1662,  was  read  ;  where- 
in was  a  Claufe,  from  whence  the  Defendants 
argued,  That  the  King  himfelf  did  not  appre- 
hend he  had  a  difpenfing  Power,  (viz.)  And 
yet)  if  the  Diffenters  will  demean  themfelves 
peaceably  and  modeftly  under  the  Government,  I 
could  heartily  wifh  I  had  fitch  a  Power  of  In- 
dulgence, to  ufe  upon  Occafion. 

Then  the  Bifhops  Counfel  proceeded  to 
fhew,  That  the  Lords,  in  Compliance  with 
the  King's  Defire,  ordered  a  Bill  to  be  brought 
in,  to  enable  his  Majefty  to  difpenfe  with  the 
Ad:  of  Uniformity,  or  with  any  other  Laws 
requiring  Oaths,  or  Subfcriptions,  or  Confor- 
mity '  to  the  Difcipline  of  the  Eftablifhed 
Church. 

Then  Part  of  an  Addrefs  of  the  Commons, 
in  Anfwer  to  the  King's  Speech,  was  read  ; 
wherein  they  tell  hiVMajefty,  'that  it  was  not 
advi fable  to  grant  any  Indulgence  to  thofe  Per- 
fons,  who  pre  fumed  to  diffent  from  the  Ad  of 
Uniformity  and  the  Religion  eftablifloed  :  And 
that  the  Ad  of  Uniformity  could  not  be  dif- 
penfed with,  but  by  Ad  of  Parliament. 

And  Part  of  the  King's  Speech  on  the  5th 
of  February,  1672,  was  read  ;  wherein  he 
fays,  He  had  put  forth  a  Declaration  for  Indul- 
gence to  Diffenters. 


An  Addrefs  of  the  Commons,  of  the  4th 
of  February,  in  Anfwer  to  it,  was  alfo  read  j 
wherein  they  fay,  Stbat  they  f  mid  them  fives 
bound  in  Duty  to  inform  his  Majefty,  that  Pe- 
nal Statutes,  in  Matters  Ecclefiaftical^  cannot 
be  fufpended  but  by  an  Ad  of  Parliament  $  and 
therefore  befeech  his  Majefty  that  the  faid 
Laws  may  have  their  free  Courfe,  untill  ic 
fhall  be  otherwife  provided  for  by  Act  of 
Parliament. 

The  King's  Meffage  in  Anfwer  to  that  Ad- 
drefs, was  alfo  read ;  (viz£  That  his  Majefty 
did  not  pretend  to  the  Right  of  fufpending 
any  Laws,  wherein  the  Properties,  Rights,  or 
Liberties  of  any  of  his  Subjects,  were  con- 
cerned ;  nor  to  alter  any  Thing  in  the  efta- 
blifhed Doctrine  or  Difcipline  of  the  Church 
of  England  :  But  his  only  Defign  in  this  was, 
to  take  off  the  lenalties  the  Statutes  inflicted 
on  Diffenters. 

The  the  Commons  Anfwer  of  the  26th  of 
February,  1672,  in  Anfwer  to  the  faid  Mef- 
fage, was  read;  wherein  they  tell  his  Majefty, 
That  theabovefaid  Anfwer  to  their  Petition 
and  Addrefs,  is  not  Sufficient  to  clear  the  Ap- 
prehenfions  that  may  juftjy  remain  in  the 
Minds  of  his  People,  by  his  Majery's  having 
claimed  a  Power  to  fufpend  Penal  Laws  in 
Matters  Ecclefiaftical,  and  which  his  Majefty 
did  ftill  feem  to  affert  in  the  faid  Anfwer 
to  be  entrufted  in  the  Crown,  and  never 
queftioned  in  the  Reigns  of  any  of  his  Ances- 
tors :  Wherein  they  humbly  conceived  his  Ma- 
jefty had  been  mifinformed  -s  fince  no  fuch 
Power  was  ever  claimed  or  exercifed  by  any 
of  his  Majefty's  Predeceffors ;  and  if  it  mould 
be  admitted,  might  tend  to  the  interrupting 
the  tree  Courfe  of  the  Laws,  and  altering  the 
Legiflative  Power,  which  had  been  always 
acknowledged  to  refide  in  the  King  and  the 
two  Houfes  of  Parliament :  They  therefore, 
with  an  Unanimous  Confent,  became  again 
moft  humble  Suitors  unto  his  Sacred  Majefty, 
that  he  would  be  pleafed  to  give  them  a  full 
and  fatisfactory  Anfwer  to  their  faid  Petition 
and  Addrefs  ;  and  that  his  Majefty  would 
take  fuch  effectual  Order,  that  the  Proceed- 
ings in  this  Matter,  might  not  for  the  future 
be  drawn  into  Confequence. 

His  Majefty's  Speech  of  the  8th  o£  March, 
1672,  alfo  was  read  ^  wherein  he  fays,  If  there 
were  any  Scrapie  remaining  with  them  con- 
cerning the  Sufpenfion  of  Penal  Laws,  he  then 
faithfully  promifed  them,  that  what  had  been 
done  in  that  Particular,  fhould  not  for  the  fu- 
ture be  drawn  either  into  Confequence  or  Ex- 
ample ;  and  that,  as  he  daily  expected  from 
them  a  Bill  for  his  Supply,  fb  he  affured  them 
he  fhould  as  willingly  pais  any  other  Bill  they 
fhould  offer  him,  that  might  tend  to  the 
giving  them  Satisfaction  in  all  their  juft 
Grievances. 

Another  Meflage  from  his  Majefty  to  the 
Houfe,  the  next  Day,  by  the  Lord  Chancellor, 
was  alfo  read  5  wherein  he  fays,  that  he  had 
the  J  aft  Night,  in  Pnrfuance  of  what  he  then 
intended  and  declared  in  the  Morning,  concern- 
ing the  Sufptnfion  of  Penal  Laws  not  beng  for 
the  future  drawn  cither  into  Confequence  or  Ex- 
ample, caufed  the  Original  Declaration  under  the 
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Great  Seal,  to  be  cancelled  in  his  Pre  fence : 
IVhereofthe  faid  Lord  Chancellor  and  federal 
other  Lords  of  the  Council  were  Witneffes. 

Then  his  Majefty  King  James  ll's  Speech 
to  both  Houfes,  9  Nov.  1685.  after  the  fup- 
preffing  Monmouth's  Rebellion,  was  read  ; 
wherein  he  fays,  Let  no  Man  take  Exceptions 
that  there  are  fame  Officers  in  the  Army  not  qua- 
lified according  to  the  late  tfefts. 

And  afterwards  the  Commons  Addrefs 
thereupon,  16  Nov.  1685.  wherein  they  fay, 
That  as  to  Part  of  his  Majefty's  Speech,  re- 
lating to  the  Officers  of  the  Army  not  qualified 
for  their  Employments,  Sthey  did,  out  of  their 
bo  and  en  Duty,  humbly  reprefent  unto  his  Ma- 
jefty, that  thofe  Officers  could  not  by  Law  be 
capable  of  their  Employments ;  and  that  the  In- 
capacities they  bring  upon  themfelves  thereby, 
can  no  ways  be  taken  off,  but  by  Aff  of  Parlia- 
ment. 

That  they  were  ready  to  pals  a  Bill  to  in- 
demnify them  from  the  Penalties  they  had  in- 
curred ;  but  did  befeech  his  Majefty  to  give 
filch  Directions  therein  for  the  future,  that 
no  Apprehenfions  or  Jealoufies  might  remain 
in  the  Hearts  of  his  Majefty's  Subjects. 

tfhm  a  Paragraph  out  of  the  Statute  of  1 
Eliz.  chap.  2.  was  read,  Whereby  the  Bifhops 
are  charged  to  fee  the  Laws  in  relation  to  Uni- 
formity executed,  as  they  will  anfwer  it  before 
God,  for  fuch  Evils  and  Plagues  wherewith 
Almighty  God  may  juftly  punifh  his  People  for 
neglecting  that  good  and  wholefome  Law. 

After  which  the  Bifhops  Counfel  proceeded 
to  make  their  Obfervations  on  the  Whole  ; 
and  firft  Mr.  Serjeant  Levinz. 

Mr.  Serjeant  Levinz.  Now,  my  Lord,  if 
your  Lordfhip  pleafes,  the  Charge  is  a  Charge 
for  a  Libel ;  and  there  are  two  Things  to  be 
confidered. 

Firft,  Whether  the  Bifhops  did  deliver  this 
Paper  to  the  King  ?  But  that  we  leave  upon 
the  Evidence  that  has  been  given ;  only  we 
lay,  there  has  been  no  direct  i*roof  of  that. 

In  the  next  place,  fuppofing  they  did  deli- 
ver this  Petition  to  the  King,  Whether  this  be 
a  Libel,  upon  the  Matter  of  it,  the  Manner  of 
delivering  it,  or  the  Perfons  that  did  it  ? 

And  with  Submiffion,  my  Lord,  this  can- 
not be  a  Libel,  although  it  be  true  that  they 
did  fo  deliver  it. 

Firft,  my  Lord,  there  is  a  little  Difinge- 
nuity  offered  to  my  Lords  the  Bifhops  in  only 
fetting  forth  Part,  and  not  the  Whole ;  in 
only  reciting  the  Body,  -and  not  the  Prayer. 

But,  my  Lord,  with  your  Lordfhip's  Fa- 
vour, taking  the  Petitionary  Part,  and  adding 
it  to  the  other,  it  quite  alters  the  Nature  of 
the  Thing  ;  for  it  may  be,  a  Complaint  with- 
out feeking  Redrefs  might  be  an  ill  Matter  j 
but  here  taking  the  Whole  together,  it  ap- 
pears to  be  a  Complaint  of  a  Grievance,  and 
a  Defire  to  be  eafed  of  it. 

With  your  Lordfhip's  Favour,  the  Subjects 
have  a  Right  to  petition  the  King  in  ali  their 
Grievances  j  fb  fay  all  our  Books  of  Law  ; 
and  fofays  the  Statute  of  the  13th. of  the  late 
King  :  They  may  petition,  and  come  and  de- 
liver their  Petition  under  the  Number  of  Ten, 
as  heretofore  they  might  have  done  (fays  the 
Statute)  :  So  that  they  at  all  Times  have  had 


a  Right  fb  to  do  ;  and  indeed  if  they  had  not,     16S8. 
it  were  the  moft  lamentable    Thing  in   the  4  Jac-  W' 
World,  that  Men.  muft  have  Grievances  upon  v-/"^"v- 
them,  and  yet  they  not  to  be  admitted  to 
feek  Relief  in  an  humble  Way. 

Now,  my  Lord,  this  is  a  Petition  fetting 
forth  a  Grievance,  and  praying  his  Majefty 
to  give  Relief.  And  what  is  this  Grievance  ? 
It  is  that  Command  of  his,  by  that  Order 
made  upon  my  Lords  the  Bifhops,  to  diftri- 
bute  the  Declaration,  and  caufe  it  to  be  read 
in  the  Churches.  And  pray,  my  Lord,  let 
us  confider  what  the  Effects  and  Confequences 
of  that  Distribution  and  Reading  is  :  It  is  to 
tell  the  People,  that  they  need  not  fubmit  to 
the  Aft  of  Uniformity,  nor  to  any  Act  of 
Parliament  made. about  Ecclefiaftical  Matters, 
for  they  are  fufpended  and  difpenfed  with. 
This  my  Lords  the  Bifhops  muft  do,  if  they 
obey  this  Order  :  But  your  Lordfhip  fees,  if 
they  do  it,  they  lie  under  an  Anathema  by 
the  Statute  of  1  Eliz.  for  there  they  are  under 
a  Curfe  if  they  do  not  look  to  the  Preferva- 
tion  and  Obfervation  of  that  Act :  But  this 
Command  to  diftribute  and  read  the  Decla- 
ration, whereby  all  thefe  Laws  are  difpenfed 
with,  is  to  let  the  People  know,  they  will  not 
do  what  the  Act  requires  of  them. 

Now,  with  your  Lordfhip's  Favour,  my 
Lords  the  Bifhops  lying  under  this  Preffure, 
the  Weight  of  which  was  very  grievous  upon 
them,  They,  by  Petition,  apply  to  the  King 
to  be  eafed  of  it,  which  they  might  do  as 
Subjects :  Befides,  my  Lord,  they  are  Peers 
of  the  Realm,  and  were  moft  of  them  fitting 
as  fuch  in  the  laft  Parliament,  where  (as  you 
have  heard)  it  was  declared,  fuch  a  Difpen- 
fation  could  not  be ;  and  then  in  what  a  Cafe 
fhould  they  have  been  if  they  mould  have 
diftributed  this  Declaration,  which  was  fb 
contrary  to  their  own  Actings  in  Parliament  ? 
What  could  they  have  anfwered  for  them- 
felves, had  they  thus  contributed  to  this  De- 
claration, when  they  had  themfelves  before 
declared  that  the  King  could  not  difpenfe  ? 

And  that  this  was  no  new  Thing,  for  it  had 
been  fo  declared  in  a  Parliament  before  in 
two  Seffions  of  it,  in  the  late  King's  Reign, 
within  a  very  little  Time  one  of  another ; 
and  fuch  a  Parliament  that  were  fb  liberal  in 
their  Aids  to  the  Crown,  that  a  Man  would 
not  think  they  fhould  go  about  to  deprive  the 
Crown  of  any  of  its  Rights :  It  was  a  Parlia- 
ment that  did  as  great  Services  for  the  Crown 
as  ever  any  did  ;  and  therefore  there  is  no 
Reafon  to  fufpect  that,  if  the  King  had  had 
fuch  a  Power,  they  would  have  appeared  fo 
earneft  again  ft  it. 

But,  my  Lord,  if  your  Lordfhip  pleafes, 
thefe  are  not  the  beginnings  of  this  Matter ; 
for  we  have  fhewed  you,  from  the  15th  of 
Pilchard  the  lid,  that  there  was  a  Power 
granted  by  the  Parliament  to  the  King,  to  dif- 
penfe with  a  particular  Act  of  Parliament ; 
which  argues,  that  it  could  not  be  without  an 
Act  of  Parliament :  And  in  1 662  it  is  faid  ex- 
prefly,  that  they  can  not  be  difpenfed  but 
by  an  Act  of  Parliament.  'Tis  faid  fb  again 
in  1672,  the  King  was  then  p  leafed  to  affume 
to  himfelf  fuch  a  Power  as  is  pretended  to  in 
this  Declaration :  Yet,  upon  Information  from 
*•  his 
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his  Houfes- of- Parliament,  the  King  declared 
himfelf  fatisfied  that  he  had  no  fuch  Power, 
cancelled  his  Declaration,  and  promifed  that 
it  fhould  not  be  drawn  into  Confequence  or 
Example.  And  fb  the  Commons,  by  their 
Protection,  laid,  in  Richard  II's  Time,  that 
it  was  a  Novelty,  and  mould,  not  be  drawn 
into  Confequence  or  Example. 

Now,  my  Lord,  if  your  Lordmip  pleafes, 
if  this  Matter  that  was  commanded  the  Bi- 
fhops to  do  were  fomething  which  the  Law 
d:d  not  allow  of,  furely  then  my  Lords  the 
Bifhops  had  all  the  Reafbn  in  the  World  to 
apply  themfelves  to  the  King,  in  an  humble 
Manner  to  acquaint  him  Why  they  could  not 
obey  his  Commands,  and  to  feek  Relief  a- 
gainft  that  which  lay  fb  heavy  upon  them. 

Truly,  my  Lord,  Mr.  Attorney  was  very 
right  in  the  opening  of  this  Caufe  at  firft  j  that 
is.  That  the  Government  ought  not  to  receive 
Affronts,  nor  the  inferior  Officers  are  not  to 
be  affronted  •  a  Juftice  of  the  Peace, .  fb  low.  a 
Man  in  Office,  is  not.  For  a  Man  to  fay  to 
a  juftice  of  Peace,  when  he  is  executing  his 
Office,  that  he  does  not  do  right,  is  a  great 
Crime  ;  and  Mr.  Attorney  faid  right  .in  it. 
But  fuppofe  a  Juftice  of  Peace  were  making 
of  a  Warrant  to  a  Conftable,  to  do  fomething 
that  was  not  legal  for  him  to  doj  if  the  Con- 
ftable fhould  petition  this  Juftice  of  the  Peace, 
and  therein  fet  forth,  Sir,  You  are  about  to 
command  me  to  do  a  Thing  which  I  conceive 
is  not  legal  ;  furely  that  would  not  be  a 
Crime  that  he  was  to  be  punifhed  for  ;  for  he 
does  but  feek  Relief,  and  fhew  his  Grievance 
in  a  proper  Way,  and  the  Diftrefs  he  is 
under. 

My  Lord,  this  is  the  Bifhops  Cafe,  with 
Submiffion  :  They  are  under  a  Diftrefs,  being 
commanded  to  do  a  Thing  which  they  take 
not  to  be  Legal  j  and  they,  with  all  Humility, 
by  way  of  Petition,  acquaint  the  King  with 
this  Diftrefs  of  theirs,  and  pray  him,  that  he 
will  pleafe  to  give  Relief. 

My  Lord,  there  is  no  Law  but  is  either  an 
Act  of  Parliament, or  the  Common  Law:  For 
an  Act  of  Parliament,  there  is  none  for, fuch 
a  Power  ;  all  that  we  have  of  it  in  Parlia- 
mentary Proceedings  is  againft  it  -y  and  for  the 
Common  Law  (fb  far  as  I  have  read  it),  I 
never  did  meet  of  any  thing  of  fuch  a  Na- 
ture, as  a  Grant  or  Difpenfation  that  pre- 
tended to  difpenfe  with  any  one  whole  Act  of 
Parliament.  I  have  not  fo  much  as  heard  of 
any  fuch  thing  mentioned  by  any  of  the  King's 
Counfel  :  But  here,  my  Lord,  is  a  Difpen- 
fation that  difpenfes  with  a  great  many  Laws 
at  once  :  Truly  I  cannot  take  upon  me  to 
tell  how  many  ^  there  may  be  forty,  or  above, 
for  ought  I  know. 

Therefore,  my  Lord,  the  Bifhops  lying  un- 
der fuch  a  Grievance  as  this,  and  under  fuch 
aPreffure,  being  ordered  to  diftribute  this  De- 
claration in  all  their  Churches,  which  was  to 
tell  the  People  they  ought  to  be  under  no 
Law  in  this  Cafe,  which  furely  was  a  very 
great  Preffure  both  in  Point  of  Law  and  Con- 
science too,  they  lying  under  fuch  Obligati- 
ons to  the.  contrary,  as  they  did ;  with  Submif- 
fion to  your  Lordfhip,  and  you  Gentlemen  of 


the  Jury,,  if  they  did   deliver  this •  Petition,     1688. 
(Publifhing  of  it  I  will  not  talk  of,  for  there  4  Jac.  W. 
has  been  no  Proof  of  a  Publication,  but  a"^^^^ 
Delivering  of  a  Petition  to  his  Majefty  in  the 
moft  fecret  and  decentMannerthat  could  be  ima- 
gined) my  Lords,  the  Bifhops  are  not  guilty  of 
the  Matter  charged  upon  them  in  this  Infor- 
mation.   It  has   been  exprefly  proved   that 
they  did  not  go  to  difperfe  it  abroad,  but 
only  delivered  it  to  the  King  himfelf :  And  in 
fhort,  my  Lord,   if  this  fhould  be  a  Libel,  I 
know  not  how  fad  the  Condition  of  us  all 
would  be,  if  we,  may  not  petition  when  we 
fuffer. 

Mr.  Finch.  My  Lord,  I  challenge  them 
to  fhew  us  any  one  Inftance  of  fuch  a  Decla- 
ration, fuch  a  general  Difpenfation  of  Laws, 
from  the  Conqueft  till  1672:  The  firft  Um- 
brage of  fuch  a  Thing  is-  that  of  Car.  II. 
1662;  but  your  Lord fhip  hears  the  Declara- 
tion of  the  Parliament  upon  it.  Before  that, 
as  there  was  no  fuch  Thing,  fb  yourLordfhip 
fees  what  the  Parliament  did  to  enable  the 
King  (not.  to  do  this  Thing,  but  fomething 
like  it),  in  Richard  the  Second's  Time,  where 
you  fee  the  Parliament  did  give  the  King  a 
Power  to  difpenfe  with  the  Statute  of  Provi- 
fbrs  for  a  Time ;  but  at  the  fame  Time  decla- 
red that  very  Grant  of  their  own  to  be  a 
Novelty,  and  that  it  fhould  not  be  drawn  into 
Confequence  or  Example. 

My  Lord,  we  fhall  leave  it  upon  this  Point: 
To  liifpend  Laws  is  all  one  as  to  abrogate 
Laws  ;  for  fo  Jong,  as  a  Law.  is  fufpended, 
whether  the  Sufpenfion  be  Temporary,  or 
whether  it  be  for  ever  ;  whether  it  be  at  once 
or  at  feveral  Times ;  the  Law  is  abrogated  to 
all  Intents  and  Purpbfes:  But  the  Abrog  *tion 
of  Laws  is  Part  of  the  Legiflature,  that  Le- 
giflative  Power  is  lodged  (as  I  faid  before, 
and  I  could  never  find  it  otherwife  in  all 
our  Law)  in  King,  Lords,  and  Com- 
mons, . 

Lord  Chief  Juftice.  You  did  open  that 
before,  Mr.  Finch. 

Mr.  Finch.  With  this,  my  Lord,  That  my 
Lords  the  Bifhops,  finding  this  Order  made 
upon  them  to  publifh  this  Declaration,  did 
what  in  Duty  they  were  bound  to  do  ;  and 
unlefs  the  Jury  do  find,  that  they  have  done 
that  which  is  contrary  to  Law  and  to  the 
Duty  of  their  Places,  and  that  this  Petition  i» 
a  Libel,  and  a  feditious  Libel,  with  an  Intent 
to  ftir  up  Sedition  among  the  People  (we  re- 
ly upon  it),  my  Lords  the  Bifhops  can 
never  be  found  guilty  upon  this  Informa- 
tion- 

Lord  Chief  Juftice.  Have  you  now  done, 
Gentlemen  ? 

Mr.  Finch.  Yes,  my  Lord,  till  they  give 
us  further  Occafion  :  If  they  haveany  other 
Evidence  to  offer,  we  muft  anfwer  it ;  if  not, 
this  the  Anfwer  we  give  to  what  they  have 
faid. 

Mr.  Sollicitor  General.  We  make  no 
Bargin  with  you  :  If  you  have  done,  fay 
fo. 

Lord  Chief  Juftice.  You  muft  know,  that 
you  are  not  to  have  the  laft  Word. 

Mr. 
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1 683.         Mr.  Solllcitor  General.      You   have   been 
4jac  IS.  tnree  Hours  already  :  If  you  have  any  more 
to  fay,  pray  conclude. 

Mr.  Pinch.  If  they  fay  they  have  no 
more  Evidence,  then  we  know  what  we  have 
to  do. 

Lord  Chief  Juftice.  If  you  do  fay  any 
thing  more,  pray  let  me  advife  you  one  thing ; 
don't  fay  the  fame  Thing  over  and  over  a- 
gain  ;  for  after  fo  much  Time  fpent,  it  is  irk- 
fbme  to  all  Company,  as  well  as  to  me. 

Mr.  Finch.  My  Lord,  we  have  no  more 
Evidence  to  offer  to  your  Lordfhip  at  prefent, 
unlefs  they,  by  offering  new  Evidence,  give 
us  Occafion  to  Reply  upon  them. 

Lord  Chief  Juftice.  Gentlemen,  you  fhall 
have  all  the  Legal  Favour  and  Advantage  that 
can  be  j  but,  pray,  let  us  keep  to  an  orderly 
decent  Method  of  Proceeding. 

Sir  Robert  Sawyer.  Pray,  my  Lord,  fa- 
vour me  a  Word  before  we  conclude  :  My 
Lord,  I  do  find  very  few  Attempts  of  this 
Nature,  in  any  fling's  Reign. 

In  the  Reign  of  Henry  IV.  there  was  an 
Act  of  Parliament,  that  Foreigners  fhould  have 
a  free  Trade  in  the  City  of  Lndon.  notwith- 
ftanding  the  Franchifes  of  London  :  After  the 
Parliament  rofe,  the  King  iffued  out  his  Pro- 
clamation, forbidding  the  Execution  of  that 
Law,  and  commanding  that  it  fhould  be  in 
Sufpence  ufqite  ad  proximum  Parliamentum  ; 
yet  that  was  held  to  be  againft  Law. 

Lord  Chief  Juftice.  Sir  Robert  Sawyer, 
that  which  you  are  to  look  to,  is  the  Pub- 
lifhing  of  this  Paper,  and  whether  it  be  a 
Libel  or  no  :  And  as  to  the  Bufinefs  of  the 
Parliaments  you  mentioned,  they  are  not  to 
the  Purpofe. 

Sir  Robert  Sawyer.  My  Lord,  I  fay,  I 
•would  put  it  where  the  Queftion  truly  lies  -3  if 
they  do  not  difpute  the  Point,  then  we  need 
not  labour  it  ^  but  I  do  not  know  whether 
they  will  or  no,  and  therefore  I  beg  your 
Lordfhip's  Favour  to  mention  one  Cafe  more, 
and  that  is  upon  the  Statute  of  31  Hen.  VIII. 
cap.  8.  which  enables  the  King  by  Proclama- 
tion in  many  Cafes  to  create  the  Law,  which 
Statute  was  repealed,  1  Edw.V1.cap.  12.  That 
very  Act  does  recite,  that  the  Law  is  not  to 
"be  altered  or  reftrained  but  by  Act  of  Parlia- 
ment, and  therefore  the  Parliament  enables 
the  King  to  do  fb  and  fb  :  But  that  was  fuch 
a  Power,  that  the  Parliament  thought  not  fit 
to  continue,  and  it  was  afterwards  repealed  ; 
but  it  fhews,  that  at  that  Time  the  Parliament, 
was  of  the  fame  Opinion,  as  to  this  Matter, 
that  other  Parliaments  have  been  fince. 

Mr.  Somevs.  My  Lord,  I  would  only 
mention  the  great  Cafe  of  Thomas  and  Sorrel 
in  the  Exchequer-Chamber,  upon  the  Validity 
of  a  Difpenfation  of  the  Statute  of  Edward 
VI.  touching  felling  of  Wine  :  There  it  was 
the  Opinion  of  every  one  of  the  Judges,  and 
they  did  lay  it  down  as  a  fettled  Pofition,  that 
there  never  could  be  an  Abrogation  or,  a  Suf- 
penfion  (which  is  a  Temporary  Abrogation) 
of  an  Act  of  Parliament,  but  by  the  Legi- 
flative  Power.  That  was  a  Foundation  laid 
down  quite  through  the  Debate  of  the  Cafe  : 
Indeed  it  was  difputed,  how  far  the  King 
might  difpenfe  with  the  Penalties  in  fuch   a 
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particular  Law,  as  to  particular  Perfons;  but  it    l688- 
was  agreed  by  all,   that   the  King   had   nbfJf^; 
Power  to  fufpend  any  Law  :   And,  my  Lord,^^^ 
I  dare  appeal  to  Mr.  Attorney  General  himielf, 
whether  in  the   Cafe  of  Godwin  and   Hales, 
which  was  lately  in  this  Court,  to  make  good 
that  Difpenfation,  he  did  not  ufe  it  as  an  Ar- 
gument then,  that  it  could  not  be  expounded 
into  a  Sufpenfion :  He  admitted  it  not  to  be  in 
the  King's  Power  to  fufpend  a  Law  ;  but  that 
he  might  give  a  Difpenfation  to  a  particular 
Perfon,  was  all  that  he  took  upon  him  to  jus- 
tify at  that  Time. 

My  Lord,  by  the  Law  of  all  civilized 
Nations,  if  the  Prince  does  require  fbmething 
to  be  done,  which  the  Perfon  (who  is  to  do 
it)  takes  to  be  unlawful,  it  is  net  only  lawful, 
but  his  Duty,  refcribere  Principi  ;  this  is  all 
that  is  done  here,  and  that  in  the  moft  hum- 
ble Manner  that  could  be  thought  of.  Your 
Lordfhip  will  pleale  to  obferve  how  far  it 
went,  how  careful  they  were  that  they  might 
not  any  way  juftly  offend  the  King :  They 
did  not  interpofe,  by  giving  Advice  as  Peers  j 
they  never  ftirred  till  it  was  brought  home  to 
themfelves ;  when  they  made  their  Petition, 
all  they  beg  is,  That  it  may  not  fb  far  be  in- 
fifted  upon  by  his  Majefty,  as  to  oblige  them 
to  read  it  •  whatever  they  thought  of  it,  they 
do  not  take  upon  them  to  defire  the  Declara- 
tion to  be  revoked. 

My  Lord,  as  to  Matters  of  Fact  alledgcd 
in  the  fame  Petition,  that  they  are  perfectly 
true,  we  have  fhewn  by  the  Journal  of  both 
Houfes.  In  every  one  of  thofe  Years  which 
are  mentioned  in  the  Petition,  the  Power  of 
Difpenfation  was  confidered  in  Parliament, 
and  upon  Debate,  declared  to  be  contrary  to 
Law  ,  there  could  be  no  Defign  to  diminifh 
the  Prerogative,  becaufe  the  King  hath  no  fuch 
Prerogative.     , 

Seditious,  my  Lord,  it  could  not  be,  nor 
could  poffibly  ftir  up  Sedition  in  the  Minds  of 
the  People,  becaufe  it  was  prefented  to  the 
King  in  private  and  alone:  Falfe  it  could 
not  be,  becaufe  the  Matter  of  it  is  true: 
There  could  be  nothing  of  Malice,  for  the 
Occafion  was  not  fought,  the  Thing  was  pref- 
fed  upon  them :  And  a  Libel  it  could  not 
be,  becaufe  the  Intent  was  innocent,  and  they 
kept  within  the  Bounds  fet  by  the  Act  of 
Parliament,  that  gives  the  Subject  Leave  to 
apply  to  his  Prince  by  Petition,  when  he  is 
aggrieved. 

Then  Mr.  Sollicitor  (Sir  William  Williams) 
fummed  upon  the  Evidence,  and  made  his  Ob- 
fenrations  on  it  for  the  King. 

Mr.  Soil icif or  General.  My  Lord,  and  Gen-  Mr.  Soiu- 
tlemen  of  the  Jury,  I  am  of  Counfel  in  this'7'1""''  -4r- 
Cafe  for  the  King,  and  I  fhall  take  Leave  ipf™*** 
proceed  in  this  Method  :  Firft,  I  fhall  put 
the  Cafe  of  my  Lords  the  Bifhops,  and  then 
confider  the  Arguments  that  have  been  ufed 
in  their  Defence,  and  anfwer  them  as  much  as 
is  Material  to  be  anfwered  j  and  then  leave  it 
to  your  Lordfhip,  and  the  Jury's  Confidera- 
tion,  Whether  what  has  been  faid  by  thefe 
Gentlemen,  weigh  any  Thing  in  this  Catfe  ? 

Firft,  my  Lord,  I  take  it  for  granted,  and 
I  think  the  Matter   is  pretty   plain   by  this 
Time,  by  my  Lord  President's  Evidence  and 
7  N  their 
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their  own  Confeffion,  that  it  is  not  to  be  dif- 
puted  but  that  this  Paper  was  prefented  by 
thefe  Lords  to  the  King  :  I  think  there  is  no 
great  Difficulty  in  that  Matter  at  all ;  but  I 
juft  touch  upon  it,  becaufe  I  would  follow 
them  in  their  own  Method. 

Then,  my  Lord,  let  us  take  this  Cafe  as  it 
is,  upon  the  Nature  of  the  Petition,  and  the 
Evidence  that  they  have  given  •  and  then  let 
us  fee,  whether  that  will  juftify  the  Thing  that 
is  done  :  For  the  Bufinefs  of  Petitioning,  I 
would  diftinguim,  and  enquire,  Whether  my 
Lords  the  Bifhops,  out  of  Parliament,  can  pre- 
fent  any  Petition  to  the  King  ?  I  do  agree, 
that  in  Parliament  the  Lords  and  Commons 
may  make  AddrefTes  to  the  King,  and  fignify 
their  Defires,  and  make  known  their  Grievan- 
ces there  $  and  there  is  no  doubt  but  that  is  a 
natural  and  proper  way  of  Application  :  For 
in  the  Beginning  of  the  Parliament,  there  are 
Receivers  of  Petitions  appointed,  and  upon 
Debates,  there  are  Committees  appointed  to 
draw  up  Petitions  and  AddrefTes  j  but  to  come 
and  deduce  an  Argument,  that  becaufe  the 
Lords  in  Parliament  have  done  thus,  (there, 
being  fuch  Methods  of  Proceedings  ufual  in 
Parliaments)  therefore. my  Lords  the  Bifhops 
may  do  it  out  of  Parliament,  that  is  certainly 
a  Non  fequitur  -3  no  fuch  Conclufion  can  be 
drawn  from  thofe  Premifes. 

My  Lord,  I  fhall  endeavour  to  lay  the 
Fact  before  you  as  it  really  is,  and  then  con- 
fider  what  is  proper  for  the  Court  to  take  No 
tice  of,  as  Legal  Proof  or  Evidence  :  And  1 
take  it,  all  thofe  Precedents  that  they  have 
produced,  of  what  the  Lords  did,  and  what 
the  Commons  did,  in  Parliament,  is  no  War- 
rant for  them  to  fhelter  themfelves  under, 
againft  the  Information  here  in  Quefton. 

Here  Mr.  Juftice  Powel  /pake  afide  to  the 
Lord  Chief  Juftice,  thus  : ' 

Mr.  Juftice  Powel.  My  Lord,  this  is  ftrange 
Doctrine  ;    fhall  not  the   Subject   have  Li- 
berty  to  petition  the   King,  but   in  Parlia- 
ment ?  If  that  be  Law,  the  Subject  is  in  a 
.  miferable  Cafe. 

Lord  Chief  Juftice.  Brother,  let  him  go 
on  i  we  will  hear  him  out,  though  I  approve 
not  of  his  Pofition. 

Mr.  Sollicitor  General.  The  Lords  may 
addrefs  to  the  King  in  Parliament,  and  the 
Commons  may  do  it;  but  therefore,  that  the 
Bifhops  may  do  it,  out  of  Parliament,  does  not 
follow  :  1  heard  nothing  faid  that  could  have 
given  Colour  to  fuch  a  Thing,  but  the  Curfe 
that  has  been  read  in  i  Eliz. 

But  pray,  my  Lord,  let  us  confider  that 
Evidence  they  have  given  ;  they  have  begun 
■with  that  Record  in  Richard  the  Second's 
Time ;  and  what  is  that  ?  That  the  King  may 
difpenfe  with  the  Statute  of  Provifbrs,  till 
the  Meeting  of  the  next  Parliament,  and  a 
Froteflation  of  the  Commons  at  the  End  of 
it,  Whether  that  be  an  Act  of  Parliament 
that  is  Declaratory  of  the  Common  Law,  or 
Introductory  of  a  new  Law,  non  conftat  -,  and 
for  ought  appears,  it  might  be  a  Declaratory 
Act ;  and  if  fb,  it  is  a  Proof  of  the  King's 
Prerogative  of  Difpenfing.  It  might  be  an  Act 
in  Affirmance  of  the  King's  Prerogative,  as 
there  are  a  great  many  fuch,  we  very  well 


know  ;  and  generally  mofl  of  the  Laws  in 
that  Kind,  are  in  Affirmance  of  the  King's4 
Power;  fo  that  the  Law  turns  as  an  Argu-' 
ment  for  the  King's  Prerogative,  and  they 
have  given  hirji  that  which  will  turn  upon 
themfelves :  So  it  flood  in  Richard  the  Se- 
cond's Time  ;  but  whether  that  be  an  Argu- 
ment one  way  or  other  Conclufive,  is  left  to 
your  Lordfhip  and  the  Jury. 

Ay  bur,  fay  they,  there  is  no  Execution 
of  fuch  a  Power,  till  very  lately  j  and  the  firft 
Inftance  they  produce/is,  that  in  the  Year 
1662  ;  But  your  Lordfhip  knows,  that  be- 
fore the  Reign  of  Henry  IV.  there  was  great 
Jurifdiction  affumed  by  the  Lords  in  Original 
Caufes :  Then  comes  the  Statute  of  Appeals, 
1  Hen.  IV.  which  takes  Notice,  that  before 
that  Time,  the  Lords  had  affumed  an  Original 
Jurifdiction  in  all  Caufes,  and  would  proceed, 
and  determine  them  in  Parliament  and  out  of 
Parliament ;  and  it  fell  out  to  be  fo  great  a 
Grievance,  that  it  was  thought  neceffary  to 
to  make  a  Law  againft  it,  that  Appeals  in 
Parliament  fhould  be  abolifhed  and  deftroyed  ; 
and  then  comes  that  Law  in  Favour  of  the 
Subjects  of  England,  and  that  fettles  the 
Bounds  between  the  King  and  the  Lords,  in 
a  great  meafure :  Before  that  Time,  the  Lords 
were  grown  very  powerful,  and  where  there 
is  a  Power,  there  always  will  be  Applications  ; 
And  what  is  the  Effect  of  that  Statute,  1 
Hen.  IV  ?  for  all  that  we  endeavour  is,  to  make 
Things  as  plain  as  can  be,  that,  no  further 
Applications,  no  Accufations,  no  Proceedings 
in  any  Cale  whatfbever,  be  beiore  the  Lords 
in  Parliament,  unlef  it  be  by  Impeachment 
of  the  Commons ;  fo  that  there  is  the  Salvo  ^ 
and  the  Ufe  that  I  make  of  it,  is  this :  The 
Commons,  by  that  very  Statute,  did  abolifh 
the  Power  that  the  Lords  had  arrogated  to 
themfelves ;  and  Ordered,  That  they  fhould 
not  meddle  with  any  Caufe,  but  upon  the 
Impeachment  of  the  Houfe  of  Commons, 
and  eftablifh  the  Impeachment  of  the  Com- 
mons, which  is  as  antient  as  the  Parliament, 
for  that  was  never  yet  fpoken  againft,  the 
Power  of  the  Commons  impeaching  any  Per- 
fon  under  the  Degree  of  the  Prince,  and  that 
is  the  regular  legal  Way  ;  and  fo  the  Com- 
mons afferted  their  antient  Right,  and  what- 
fbever the  Lords  took  Notice  of,  muft  come 
by  Application  of  the  Commons ;  then  Con- 
ferences were  to  pafs  between  the  Houfes, 
and  both  Houfes,  by  AddrefTes,  apply  to  the 
King :  This  is  the  proper  Way  and  Courfe  of 
Parliament,  of  which  my  Lord  Cook  fays,  It 
is  known  to  few,  and  practifed  by  fewer-; 
but  it  is  a  venerable  honourable  Way,  and 
this  is  the  Courfe 'that  fhould  have  been  ta- 
ken by  my  Lords  here,  and  they  fhould  have 
flayed  till  the  Complaint  had  come  from  the 
Commons  in  Parliament,  and  then  it  had  been 
regular  for  them  to  addrefs  to  the  King  :  But 
they  were  too  quick,  too  nimble. 

And  whereas  the  Statute  of  Henry  IV.  fays, 
That  no  Lord  whatfbever  fhall  intermeddle 
with  any  Caufe,  but  by  the  Impeachment  of 
the  Commons,  they  interpofe,  and  give  their 
Advice  before  their  Time  ;  and  if  there  be 
any  Irregularity  in  Parliament,  or  out  of  Par- 
liament, the  Commons  are  to  make  their  Com- 
plaint 
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I688-  plaint  of  it  j  and  a  Man  muft  not  be  his  own 
4  Jac.  II.  Judge,  nor  his  own  Carver ;  nor  muft  every 
V*'"V"N-'  Man  create  Difficulties  of  his  own,  nor  let 
upon  Petitioning  in  this  Sort :  But  there  I  lay 
my  Foundation,  That  in  fuch  a  Matter  as  this, 
there  ought  to  have  been  the  Impeachment  of  j 
the  Commons  in  Parliamcnt,before  thefe  Lords 
could  do  any  thing:  And  I  know  nothing 
can  be  faid  for  the  Bifhops  more  than  this, 
that  they  were  under  an  Anathema,  under  the 
Curie  that  Sir  Robert  Sawyer  fpeaks  of ;  and 
for  Fear  of  that,  they  took  this  irregular 
Courfe.  But  fbme  would  fay,  Better  fall  into 
the  Hands  of  God  than  of  Men  :  Some  would 
lay  fb,  (I  fay)  I  know  not  what  they  would 
fay  :  But  theft  being  the  Methods  that  thele 
Lords  lhould  have  taken,  they  Ihould  have 
purfued  that  Method  :  The  Law  Ihould  have 
carved  out  their  Relief  and  Remedy  for  them j 
but  they  were  for  going  by  a  new  Fancy  of 
their  own. 

My  Lord,  the  Law  continued  thus,  and 
was  practifed  fo  till  3  Hen.  7.  where  the  Grie- 
vance was  found,  that  Offences  in  the  Inter- 
vals of  Parliament  could  not  well  be  punifh- 
ed:  And  then  comes  the  Statute  that  lets  up 
the  Court  of  Star-Chamber  j  and  there  Men 
were  often  brought  to  Judgment  and  Punifh- 
ment  for  their  Sins :  And  though  very  great 
Power  was  given  them,  yet  they  arrogated 
to  themfelves  a  greater  ;  and  therefore  that 
Court  is  abolifhed  by  the  Statute  of  [5  Or.  I. 
And  what  is  the  Realbn  of  abolifhing  that 
Statute  ?  Becaule  the  Star-Chamber  did  not 
keep  within  their  Bounds  that  the  Law  let 
them,  but  alfumed  to  themfelves  a  larger 
Power  than  the  Law  would  allow  -y  and  grew 
very  exorbitant  and  very  grievous  to  the  Sub- 
ject. And  another  Reafon  was,  which  the 
Statute  of  15  Car.  I.  founded  it  felf  upon,  be- 
caule there  was  nothing  that  was  brought  in 
Judgment  before  that  Court,  but  might  be 
relieved  and  remedied  in  the  ordinary  Me- 
thods of  Juftice  in  the  Courts  in  iVeftminfter- 
Hall :  So  that  upon  thefe  two  Confiderations, 
becaule  that  Courfe  was  exorbitant,  and  be- 
caufe all  the  Sins  and  Mifdemeanors  that  were 
punifhed  there,  might  be  punilhed  in  an  or- 
dinary way  of  Law  in  another  Court,  and 
therefore  there  was  no  Need  of  that  Court ; 
and  €0  it  was  abolifhed,  and  the  Subject  was 
pretty  fafe.  If  there  was  a  Crime  committed 
here,  a  Man  might  come  properly  before 
your  Lordfhip  into  this  Court,  and  have  it 
punilhed. 

My  Lord,  they  find  Fault  with  the  Words 
in  the  Information,  and  they  lay,  Why  are 
thele  Words  put  in,  /editions,  malicious  ?  If 
the  Matter  be  libellous  and  leditious,  we  may 
lawfully  lay  lb  ;  and  it  is  no  more  than  the 
Law  fpeaks ;  it  refults  out  of  the  Matter  it 
felf  -3  and  if  it  be  a  libellous  Paper,  the  Law 
lays,  it  is  malicioully  and  leditioufly  done. 
And  thele  Gentlemen  need  not  quarrel  with 
us,  for  fo  are  all  the  Informations  in  all  Times 
paft  ;  and  'tis  no  more  than  the  in  &  armis, 
which  is  Common  Form.  It  may  be  faid, 
How  can  the  publilhing  of  a  Libel  be  faid  to 
be  done  <vi  &  armis?  That  is  only  a  Suppofition 
of  Law ;  and  they  may  as  well  object  to 
the  Conclufion  of  the  Information,  that  it  was 


contra  Coronam,  &>  Dignitatem  Domini  Regis. 
If  it  be  an  illegal  Thing,  or  a  Libel,  thefe 
are  neceffary  Confequenccs  :  It  is  no  more 
than  the  fpeaking  of  the  Law  upon  the  Fach 

But,  my  Lord,  let  us  a  little  confider,  whe> 
ther  this  Matter  were  warrantable,  and  whe-  . 
ther  they  had  any  Warrant  to  do  what  was 
done :  They  pretend  it  was  done  upon  this 
Account,  That  the  King  had  fet  forth  a  De- 
claration, and  had  ordered  them  to  read  it  j 
which  to  excufe  themfelves  from,  they  make 
this  Petition,  or  this  Libel,  (call  it  what  you 
will):  And  they  ufe  this  as  the  main  Argu- 
ment, That  they  lay  the  King  has  done  ille- 
gally ;  and  they  tell  the  King  plainly  {o,  that 
it  is  illegal :  For  they  take  Notice  cf  this  De- 
claration, and  lay  it  is  illegal,  'becaule  it  is 
contrary  to  the  Declarations  of  Parliament  in 
1662,  1672,  and  1685. 

Pray,  my  Lord,  let  us  confider  a  little, 
whether  there  be  any  Declaration  in  Parlia- 
ment that  they  have  given  Evidence  of:  Have 
they  read  any  Declaration  of  the  Parliament 
in  1662?  What  is  a  Declaration  in  Parlia- 
ment, but  a  Bill  that  is  paffed  by  the  King, 
Lords,  and  Commons  ?  That  we  know  to  be 
the  Meaning,  and  no  other  :  If  it  pals  the 
Commons  it  is  no  Declaration  in  Parliament ; 
nay,  if  it  pals  the  Lords  and  Commons,  it  is 
not  a  Declaration  in  Parliament,  except  it  alio 
pals  the  King  All  rhefe  Things  are  Nullities, 
and  the  Law  takes  no  Notice  of  them  :  We 
have  it  in  our  Books  over  and  over j  and  no 
Court  ought  to  fuffer  luch  Evidence  to  be 
given.  I  know  thele  Gentlemen  are  very 
well  acquainted  with  the  Authority  in  Fitz- 
Herbert's,  Title  Parliament :  There  was  an 
Act  that  was  faid  to  be  by  the  King  and 
the  Lords  ;  but  becaule  the  Commons  did 
not  agree  to  it,  it  is  declared  and  adjudged  to 
be  a  Nullity  -3  and  the  Court  would  take  no 
Notice  of  it.  And  how  can  any  Man  call  that 
a  Declaration  in  Parliament  which  is  only  a 
Vote  of  the  Houle  of  Commons,  or' of  the 
Lords  ?  No  fure  •  that  is  one  of  the  Heads  I 
go  upon  :  It's  not  a  Declaration  in  Parliament, 
unlefs  it  be  by  an  Act  of  Parliament. 

Indeed,  my  Lord,  there  is  another  Sort  of 
a  Declaration  in  Parliament  before  the  Lords, 
as  they  are  a  Court  of  Judicature,  and  that 
is  a  fair  Declaration  too ;  for  if  any  thing 
comes  Judicially  before  the  Lords,  either  by 
Writ  of  Error,  or  by  natural  Appeal  from  any 
of  the  other  Courts,  or  by  Adjournment, 
and  there  be  any  Judgment  given,  That  is  a 
Declaration  in  Parliament,  and  may  be  fairly 
fo  called.  So  likewile  there  is  another  Judicial 
Declaration,  which  is,  when  any  thing  comes 
before  the  Lords  Judicially,  upon  an  Impeach- 
ment of  the  Commons,  and  they  give  Judg- 
ment, that  is,  a  Declaration  in  Parliament : 
But  to  lay,  that  there  is  any  other  Declara- 
tion in  Parliament,  is  to  fay  more  than  thele 
Gentlemen  can  make  out.  If  they  will  Ihevv 
me  any  luch,  I  will  fubmit  to  them,  and  not 
Ipeak  a  Word  againft  my  Lords  the  Bifhops  : 
But  if  thele  learned  Gentlemen  cannot  fhew 
me  any  fuch,  then  they  have  not  laid  that 
was  true  in  this  Petition,  that  it  was  fo  and. lb 
declared  in  Parliament. 

For 
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16SS.         For  let  us  confider  what  there  is  in  this  Cafe  I  ment  of  this  Court  was  againft  the  Opinion 
Jac.  II  upon  this  Evidence  ;  for  that  in  1662  is  only    of  that  Addrefs. 
v"/~v"s-'  a  Vote  and  an  Opinion  of  the  Houfe  of  Com-       But  what  Sort  of  Evidence 
mons :    And  I  always  underftood,  and   have 
been  told  fo  by  fome  of  the  Gentlemen  of  the 
other  Side,  that  fuch  a  Vote  fignifies  nothing 


But  befides,  it  feems  to  be  a  miftaken  Ad- 
drefs ;  for  they  fty  in  it,  that  the  Declaration 
in  1662.  which  they  addrefs  againft,  was  the 
firft  Declaration    of  that  Sort,    to    fufpend 
Laws  without  Act  of  Parliament  ;  and  yet  in 
the  fame  Breath  they  do  take  Notice  of  the 
King's  Declaration  from  Breda.    But  here  is  a 
mighty    Argument     uied    from    the   King's 
Speech,  That  becaufe  he'wifhed  he  had  fuch 
a  Power,  this  muft  be  declared  in  Parliament 
that  he  had  no  fuch  Fower.     Is  the  Speech  of 
the  Prince  a  Declaration  in  Parliament  ?  All 
the  Speeches  that  were  made  upon  the  open- 
ing of  rhe  Parliamenr,  will  you  fay  they  are 
Declarations  in  Parliament  ?  Then   the  Chan- 
cellor, or  the  Keeper's  Speech,  or  the  Lord 
Privy  Seal's,  muft  be  a  Declaration  in  Parlia- 
ment.     Whoever    fpeaks    the   Senfe  of  the 
King,  if  he  does  not  fpeak  that  which  is  Law 
and  Right,  is  queftionable  for  it  :  And  feve- 
ral  have  been  impeached  for  fb  doing  ;  for 
they  look  not  upon  it  as  the  King's  Speech, 
except  it  be  according  to  Law  :  Nothing  can 
turn  upon  the  Prince  but  what  is  Legal :  If  it 
be  otherwife,  it  turns  upon  him  that  fpeaks  it. 
I  never  did  hear  that  a  Speech  made  by  the 
Chancellor  (and  I  will  appeal  to  all  the  Lords 
that  hear  me  in  it)  was  a  Declaration  in  Par- 
liament. 

Then,  my  Lord,  we  come  to  the  Bufinefs 
in  1672,  which  with  that  in  166a,  and  that 
in  Breda,  fhews  that  this  of  the  King's  is  not 
fuch  a  Novelty,  but  has  been  done  often  be- 
fore.    In  167a,  the  King  was  in  Diftrefsfor 
Money,    being  intangled  in  a   Dutch  War, 
and  wanted  Supply  :  He  capitulates  with  his 
Commons,    you  have  heard  it  read  $  and, 
upon  the  Commons  Addrefs,  he  afferts  it  to 
be  his  Right,  and  makes  his  Complaint  to  the 
Lords  how  the  Commons  had  ufed  him  ;  for, 
when  he  gives  them  a  fair  Anfwer,  they   re- 
ply,   and    there    are  Conferences   with    the 
Lords  about  it ;  but  at  length  it  all  ends  in  a 
Speech  by  the  King,  who    comes  and  tells 
them  of   his  prefent  Neceffities,   and   fo  he 
was  minded  to  remit  a  little  at  the  Inftigation 
of  the  Commons  ;  and  he  has  a  good  Lump 
of  Money  for  it..    Would  this  amount   to  a 
Declaration  in  Parliament  ?    Can  my  Lords 
the  Bifhops  fancy  or  imagine,,  that  this  is  to 
be  impofed  upon  the  King,  or  upon  the  Court, 
for  a  Declaration  in  Parliament  ? 

Then,  laft  of  all,  for  that  in  1685,  in  this 
King's  Time,  What  is  it  ?  The  Commons 
make  an  Addrefs  to  the  King,  and  complain 
to  his  Majefty  of  fbme  of  his  Officers  in  his 
Army,  that  might  pretend  to  have  a  Difpen- 
fation,  fbmething  of  that  Nature,  contrary  to 
the  Teft  Act:  And  what  is  done  upon  it  ? 
They  [  make  their  Application  to  the  King, 
andthepCing  anfwers  them;  and  that  is  all. 
But  fince  it  is  fpoken  of  in  the  Court,  I  would 
take  Notice,  That  it  is  very  weil  known  by 
She  JCafe  of  Godwin  and  Hales,    the  Judg- 


is  all  this  ? 
Would  you  allow  all  the  Addreffes  of  the 
Houfe  of  Commons  to  be  Evidence  ?  Give 
me  Leave  to  fay  it,  my  Lord,  If  you  fuftlr 
thefe  Votes,  thefe  Copies  of  imperfect  Bills, 
thefe  Addreffes  and  Applications  of  one  or 
both  Houfes  to  the  King,  to  be  Evidence  and 
Declarations  in  Parliament,  then  what  will 
become  of  the  Bill  of  Exclufion  ?  Shall  any 
body  mention  that  BUS  of  Exclufion  to  be  a 
Declaration  in  Parliament  ?  If  fb,  then  there 
is  Declaration   againft  Declaration  ;    the  De- 


clarations of  the  Commons  againft  the  De- 
claration of  the  Lords.  I  know  not  what 
Judgment  my  Lords  the  Bifhops  may  be  of 
now,  concerning  thofe  Things  of  Votes  and 
Addreffes  being  Declarations  in  Parliament, 
but  I  am  fure  they  have  fpoken  againft  it 
heretofore;  nay,  I  am  fure  fome  of  them 
have  preached  againft  it. 

And  if  my  Lords  the  Bifhops  have  faid, 
Thefe  are  Declarations  in  Parliament,  and 
they  are  not  Declarations  in  Parliament ;  and 
if  they  accufe  the  King  of  having  done  an  il- 
legal Thing,  becaufe  he  has  done  that  which 
has  been  declared  in  Parliament  to  be  illegal, 
when  it  was  never  fb  declared,  then  the  Con- 
fequence  is  very  plain,  that  they  are  miftaken 
fbmetimes ;  and  I  fuppofe  by  this  Time  they 
believe  it. 

I  dare  fay,  it  will  not  be  denied  me,  That 
the  King  may,  by  his  Prerogative  Royal, 
iffue  forth  his  Proclamation  :  It  is  as  effential 
a  Prerogative,  as  it  is  to  give  his  Affent  to  an 
Act  of  Parliament  to  make  it  a  Law.  And 
it  is  another  Principle,  which  I  think  cannot 
be  denied,  That  the  King  may  make  Con- 
ftitutions  and  Orders  in  Matters  Ecclefiaftical ; 
and  that  thefe  he  may  make  out  of  Parlia- 


ment, and   without   the  Parliament.     If  the 
King  may  do  fo,  and  thefe  are  his  Preroga- 
tives, then  fuppofe  the  King  does  iffue  forth 
his  Royal  Proclamation   (and  fuch  in  effect  is 
this  Declaration  under  the  Great  Seal)  in  a 
Matter  Ecclefiaftical,  by   Virtue  of  his  Pre- 
rogative Royal,  and   this  Declaration  is  read 
in  the  Council  and  publifhed  to  the  World  ; 
and  then  the  Bifhops  come  and  tell  the  King, 
Sir,  You  have   iffued  out  an  illegal  Declara- 
tion,   being  contrary  to  what  has  been  de- 
clared in   Parliament,  when  there  is  no  De- 
claration in  Parliament :   Is  not  this  a  dimi- 
nifhing  the  King's  Power  and  Prerogative,  in 
iffuing   forth   his   Declaration,    and    making 
Conftitutions  in  Matters  Ecclefiaftical  ?  Is  not 
this  a  queftioning  of  his  Prerogative  ?  Do  not 
my  Lords  the  Bifhops,  in  this  Cafe,  raife  a 
Queftion  between  the  King  and  the  People  ? 
Do  not  they  (as  much  as  in  them  lies)  ftir  up 
the  People  to  Sedition?    For   who  fhall  be 
Judge  between  the   King  and   the  Bifhops? 
Says  the  King,  I  have  fuch  a  Power  and  Pre- 
rogative to  iffue  forth  my  Royal  Proclama- 
tion, and  to  make  Orders  and  Conftitutions 
in  Matters  Ecclefiaftical,  and  that  without  the 
Parliament,  and  out  of  Parliament.    Say  my 
Lords  the  Bifhops,  You  have  done  fb,  but 
you  have  no  Warrant  for  it.    Says  the  King, 
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Every  Prince  hath  done  it ;  and  I  have  done 
no  more  than  what  is  my  Prerogative  to  do  : 
But  this,  lay  the  Bifhops,  is  againft  Law. 
How  (hall  this  be  tried  ?  Should  not  the  Bi- 
fhops have  had  the  Patience  to  have  waited 
till  a  Parliament  came  ?  When  the  King  him- 
felf tells  them,  He  would  have  a  Parliament 
in  November  at  the  furtheft. 

L.  C.  J.  Pray,  Mr.  Sollicitor,  come  clofe 
to  the  Bufinefi,  for  it  is  very  late. 

Mr.  Sol.  Gen.  My  Lord,  1  beg  your  Pa- 
tience :  You  have  had  a  great  deal  of  Patience 
with  them :  Pray  fpare  me  a  little.  I  am  fay- 
ing, When  the  King  himfelf  tells  them  that 
He  would  have  a  Parliament  in  November  at 
furtheft,  yet  they  have  no  Patience  to  ftay 
till  November,  but  make  this  Application  to 
him  :  Is  not  this  railing  a  Queftion  upon  the 
King's  Prerogative  in  iffuing  forth  Declara- 
tions ?  and  upon  the  King's  Power  and  Right 
in  Matters  Ecclefiaftical  ?  And  when  I  have 
laid  this,  that  my  Lords  the  Bifhops  have  fb 
done  ;  If  they  have  railed  a  Queftion  upon 
the  Right  of  the  King,  and  the  Power  of  the 
King  in  Matters  Ecclefiaftical,  then  they  have 
ftirred  up  Sedition.  That  they  have  fo  done, 
is  pretty  plain  ;  and  for  the  Confequence  of 
it,  I  fhall  appeal  to  the  Cafe  in  the  2  Cro.  2. 
Jac.  I.  That  it  is  a  plain  direct  Authority 
for  me. 

Mr.  Juft.  Vowel.  Nay,  Mr.  Sollicitor,  we 
all  very  well  know,  to  deny  the  King's  Au- 
thority in  Temporals  and  Spirituals,  as  by 
A  cfc  of  Parliament,  is  High-Treafbn. 

Mr.  Soil.  Gen.  I  carry  it  not  fo  far,  Sir  : 
We  have  a  gracious  Prince ;  and  my  Lords 
the  Bifhops  find  it  fb  by  this  Profecution.  But 
what  fays  that  Cafe?  It  is  printed  in  three 
Books,  in  Noy  100,  in  Moor  375,  and  in  Mr. 
Juft.  Cro.  371,  fays  that  Cafe,  The  King  may 
make  Orders  and  Conftitutions  in  Matters 
Ecclefiaftical. 

Mr.  Jufiice  Vowel.  But  how  will  you  ap- 
ply that  Cafe  to  this  in  Hand,  Mr.  Sollicitor  ? 

Mr.  Sol.  Gen.  I  will  apply  it  by  and  by, 
Sir.  I  would  firft  fhew  what  it  is :  There  is  a 
Convention  of  the  greateft  Men  in  the  King- 
dom-— 

Mr.  Jufiice  Vowel.  Indeed,  Mr.  Sollicitor, 
yon  fhoot  at  Rovers. 

Mr.  Sol.  Gen.  There  is  the  Lord  Privy 
Seal,  the  Archbifhop  of  Canterbury,  and  a 
great  many  others :  It  is  the  greateft  Affem- 
bly  we  meet  with  in  our  Books  $  and  all  of 
them  are  of  this  Opinion,  That  the  King  may 
make  Orders  and  Conftitutions  in  Matters  Ec- 
clefiaftical. 

My  Lord,  there  is  another  Authority,  and 
that  is,  from  the  Statute  1  Eliz.  whjch  erect- 
ed the  High  Commiffion  Court  j  and  that 
Statute  was  not  Introductory  of  a  new  Law, 
but  Declaratory  of  the  old  Law.  The  King^ 
by  his  Proclamation,  declares  his  Senfe  to  do 
fuch  and  fiicha  Thing;  the  Court,  and  all 
Perfbns  there,  give  their  Judgment  and  Opi- 
nion upon  that  Statute,  That  they  looked 
upon  it  as  the  groffeft  Thing,  and  the  fouleft 
Affront  to  the  Prince,  for  any  Man  to  bring 
into  Queftion  that  Power  of  the  King  in  Mat- 
ters Ecclefiaftical  j  'tis  laid  to  be  a  very  high 
No.  io-. 
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Crime.    Why  then, 
in  this  Cafe  ? 

Mr.  Jufiice  Vowel.  Mr.  Sollicitor,  Pray, 
when  you  are  applying,  apply  that  other  Part 
of  the  Cafe  too,  which  fays,  it  was  a  heinous 
Offence,  to  raife  a  Rumour  that  the  King  did 
intend  to  grant  a  general  Toleration  :  h  nd  is 
there  any  Law  fince  that  has  changed  it,  Mr. 
Sollicitor  ? 

Mr.  Sol.  Gen.  In  the  main,  Judgment  goes 
another  way  :  As  for  that  Part,  it  was  per- 
fbnal  to  the  Prince  that  then  was,  of  whom 
they  had  fcandaloufly  reported,  that  he  in- 
tended to  do  fuch  a  Thing.  They  looked 
upon  it  as  a  Scandal  to  King  fames  ;  that  it 
was  a  fbwing  Sedition,  and  ftirring  up  Peo- 
ple againft  the  Government ;  and  that  will 
come  up  to  our  Cafe  :  For  as  feme  Men  do  it 
on  the  right  Side,  others  do  it  on  the  left ; 
And  whoever  he  be  that  endeavours  to  bring 
a  Diflike  of  the  King  in  the  People,  that  is 
moving  Sedition  againft  the  Prince  ;  but  that 
is  peribnal  to  the  Prince  himfelf,  and  does  not 
go  to  his  Succeflbrs. 

Now,  my  Lord,  I  come  to  that  which  is 
very  plain,  from  the  Cafe  of  De  Libellis  Fa- 
mcjis  :  If  any  Perfbn,  in  any  Paper,  have  flan- 
dered  the  Government,  You  are  not  to  exa- 
mine who  is  in  the  Right,  and  who  is  in  the 
Wrong  ;  whether  what  they  faid  to  be  done 
by  the  Government  be  Legal  or  no  j  but 
whether  the  Party  have  done  fuch  an  AcT:.  If 
the  King  have  a  Power  (for  ftill  I  keep  to 
that)  to  iffue  forth  Proclamations  to  his  Sub- 
jects, and  to  make  Orders  and  Conftitutions 
in  Matters  Ecclefiaftical ;  if  he  does  iffue  forth 
his  Proclamation,  and  make  an  Order  upon 
the  Matters  within  his  Power  and  Preroga- 
tive ;  and  if  any  one  would  come  and  bring 
that  Power  in  Queftion,  I  fay  that  is  Sedition ; 
and  you  are  not  to  examine  the  Legality,  or 
Illegality  of  the  Order  or  Proclamation: 
And  that  I  think  is  very  plain  upon  that  Cafe, 
in  the  5th  Report  j  for  it  fays,  If  a  Perfbn 
does  any  thing  that  is  Libellous,  you  fhall  not 
examine  the  Fact,  but  the  Confequence  ; 
whether  it  tended  to  ftir  up  Sedition  againft 
the  Publick,  or  to  ftir  up  Strife  between  Man 
and  Man.  In  the  Cafe  of  private  Perfons,  as 
if  a  Man  fhould  fay  of  a  Judge,  He  has  taken 
a  Bribe,  and  I  will  prove  it :  This  is  not  to 
be  fent  in  a  Letter ;  but  they  muft  take  a  re- 
gular Way  to  profecute  it  according  to  Law. 

If  it  be  fo  in  the  Cafe  of  an  inferior  Ma- 
giftrate,  what  muft  it  be  in  the  Cafe  of  the 
King  ?  To  come  to  theKing's  Face,  and  tell  him 
(as  they  do  here)  that  he  has  acted  illegally, 
doth  certainly,  fufficiently  prove  the  Matter 
to  be  Libellous.  What  do  they  fay  to  the 
King  ?  They  fay  and  admit,  that  they  have 
an  Averfenefs  for  the  Declaration  ;  and  they 
tell  him  from  whence  that  Averfertefs  doth 
proceed  :  And  yet  they  infinuate,  that  they 
had  an  Inclination  to  gratify  the  King,  and 
embrace  the  Diffenters,  that  were  as  averfe  to 
them  as  could  be,  with  due  Tendernefs,  when 
it  fhould  be  fettled  by  Parliament  and  Convo- 
cation; Pray,  what  hath  their  Convocation  to 
do  in  this  Matter  ? 
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i6S3.        lord  Chief  fufiice.    Mr.  Sollicitor  GeneralA 
4  Jac,  II.  j  wjjj  not  jnterrupt  you  j.   but,  pray,  come  to 
s*/vv"'  the  Bufinefs  before  us :  Shew  Us  that  this  is  in  I 
Diminution   of.  the   King's  Prerogative ;    or 
that  the  King  ever  had  fuch  a  Prerogative. 

Mr.  Soil.  Gen.     I  wi!!,  my  Lord  :  I  am  ob- 
serving what  it  is  they  lay  in  this  Petition 

They  tell  the  King,  It  is  inconfiftent  with 
their  Honour,  Prudence,  and  Confcience,  to 
do  what  he  would  have  them  to  do  ;  and  if 
thefe  Things  are  not  reflective  Upon  the  King 
and  Government,  I  know  not  what  is :  This 
is  not  in  a  Way  of  Judicature :  Pofiibly  it 
might  have  been  allowable  to  petition  the 
King  to  put  it  into  a  Courfe  of  Juftice,  where- 
by it  may  be  tried  ;  but  alas !  there  is  no  fuch 
thing  in  this  Matter.  It  is  not  their  Defire  to 
put  it  into  any  Method  of  Trial ;  and  fo  it 
comes  in  the  Cafe  De  Libellis  Famofis -3  for 
by  this  Way,  they  make  themfelves  Judges, 
which  no  Man  by  Law  is  permitted  to  do. 
My  Lords  the  Bifhops  have  gone  out  of  the 
Way  ;  and  all  that  they  have  offered  does 
not  come  home  to  juftify  them  •  and  therefore  I 
take  it,  under  Favour,  that  we  have  made  it  a 
good  Cafe  for  the  King  :  We  have  proved 
what  they  have  done;  and  whether  this  be 
warrantable  or  not  is  the  Queftion,  Gentle- 
men, that  you  are  to  try.  The  whole  Cafe 
appears  upon  Record  ,  the  Declaration  and 
Petition  are  fet  forth,  and  the  Order  of  the 
King  and  Council.  When  the  Verdict  is 
brought  in,  they  may  move  any  thing  what 
they  pleafe  in  Arreft  of  Judgment  .*  They 
have  had  a  great  deal  of  Latitude,  and  taken 
a  great  deal  of  Liberty  :  But  truly,  I  appre- 
hend, not  fo  very  pertinently.  But  I  hope 
we  have  made  a  good  Cafe  of  it  for  the  King, 
and  that  You,  Gentlemen,  will  give  us  a 
Verdict. 

Mr.  Juftice  Hollo-way.  Mr.  Sollicitor,  there 
is  one  thing  I  would  feign  be  fatisfied  in :  You 
lay  the  Bilhops  have  no  Power  to  petition  the 
King. 

Mr.  Soil.  Gen.    Not  out  of  Parliament,  Sir. 

Mr.  Jujl.  Holloway.  Pray  give  me  Leave, 
Sir.  Then  the  King  having  made  fuch  a 
Declaration  of  a  general  Toleration  and  Li- 
berty of  Confcience  ;  and  afterwards  he  comes 
and  requires  the  Bilhops  to  difperfe  this  De- 
claration ;  This  they  fay,  out  of  a  Tender- 
nefs  of  Confcience,  they  cannot  do,  becaufe 
they  apprehend  it  contrary  to  Law,  and  con- 
trary to  their  Function.  What  can  they  do, 
if  they  may  not  Petition  ? 

Mr-  Soil.  Gen.  I'll  tell  you  what  they  mould 
have  done,  Sir.  If  they  were  commanded  to 
do  any  thing  againft  their  Confciences,  they 
fhould  have  acquiefeed  till  the  meeting  of  the 
Parliament. 

[At  which  fome  People  in  the  Court  biffed.] 

Mr.  Att.  Gen.  This  is  very  fine,  indeed  : 
I  hope  the  Court  and  the  Jury  will  take  No- 
tice of  this  Carriage. 

Mr.  Soil.  Gen.  My  Lord,  it  is  one  thing 
for  a  Man  to  fubmit  to  his  Prince,  if  the  King 
lay  a  Command  upon  him  that  he  cannot 
obey,  and  another  thing  to  affront  him.  If 
the  King  will  impofe  upon  a  Man  what  he 
cannot  do,  he  muft  acquiefce :  But  fhall  he 
come  and  fly  in  the  Face  of  his  Prince  ?  Shall 


he  fay  it  is  illegal  ?    and  that  the  Prince  acts     i*88. 
againft  Prudence,    Honour,   or  Confcience ; 4  ^JZJJ. 
and  throw  Dirt  in  the  King's  Face?     Sure  w/^rN"'' 
that  is  not  to  be  permitted  j  that  is  Libelling 
with  a  Witnefs. 

L.  C.  f.  Truly,  Mr.  Sollicitor,  I  am  of 
Opinion,  that  the  Bifhops  might  petition  the 
King  ;  but  this  is  not  the  right  Way  of  brings 
ing  it  :  I  aril  not  of  that  Mind,  that  they  can- 
not petition  the  King  out  of  Parliament ;  but 
if  they  may  petition,  yet  they  ought  to  have 
done  it  after  another  Manner ;  for  if  they 
may  in  this  reflective  way  petition  the  King, 
I  am  fure  it  will  make  the  Government  very 
precarious. 

Mr.  J uft.  Powel.  Mr.  .Sollicitor,  it  would 
have  been  too  late  to  flay  for  a  Parliament  j 
for  it  was  to  have  been  diftributed  by  fuch  a 
Time. 

Mr.  Soil.  Gen.  They  might  have  lain  under 
it,  and  fubmitted. 

Mr.  Juft.  Powel.  No,  they  would  have 
run  into  Contempt  of  the  King's  Command, 
without  petitioning  the  King  not  to  infift  upon 
"it  :  And  if  they  had  petitioned,  and  not  have 
fhewn  the  Reafbn  why  they  could  not  obey, 
it  would  have  been  looked  upon  as  a  piece  of 
Sullennefs  ;  and  that  they  would  have  been 
blamed  for,  as  much  on  the  other  Side. 

L.  C.  J.  I  do  affure  you,  if  it  had  not  The  Chief 
been  a  Cafe  of  great  Concern,  I  would  not  Jufljfe 
have  heard  you  fb  long  :  It  is  a  Cafe  of  a  very  £e  s  * 
great  Concern  to  the  King  and  the  Govern- 
ment on  the  one  Side,  and  to  my  Lords  the 
Bifhops  on  the  other  ,  and  I  have  taken  all 
the  Care  I  can  to  obferve  what  has  been  faid 
on  both  Sides.  'Tis  not  to  be  expected  that 
I  fhould  repeat  all  the  Speeches,  or  the  par- 
ticular Facts  ,  but  I  will  put  the  Jury  in  mind 
of  the  moft  material  Things,  as  Well  as  my 
Memory  will  give  me  Leave  .'  But  I  have 
been  interrupted  by  fb  many  long  and  learn- 
ed Speeches,  and  by  the  Length  of  the  Evi- 
dence which  has  been  brought  in,  in  a  very 
broken,  unmethodical  Way,  that  I  fhall  not 
be  able  to  do  fb  well  as  I  would. 

Gentlemen,  thus  ftands  the  Cafe  :  It  is  an 
Information  againft  my  Lords  the  Bifhops, 
his  Grace  my  Lord  of  Canterbury,  and  the 
other  fix  Noble  Lords ;  and  it  is  for  prefer- 
ring, compofing,  making,  and  piiblifhing,  and 
caufing  to  bepublifhed  a  Seditious  Libel :  The 
Way  that  the  Information  goes  is  fpecial,  and 
it  fets  forth,  That  the  King  was  gracioufly 
pleafed,  by  his  Royal  Power  and  Prerogative, 
to  fet  forth  a  Declaration  of  Indulgence  for 
Liberty  of  Confcience,  in  the  third  Year  of 
his  Reign  ;  and  afterwards,  upon  the  27th  of 
April,  in  the  fourth  Year,  he  comes  and  makes 
another  Declaration ;  and  afterwards,  in 
May,  orders  in  Council,  That  this  Declaration 
fhould  be  publifhed  by  my  Lords  the  Bifhops 
in  their  feveral  Diocefes ;  and  after  this  was 
done,  my  Lords  the  Bilhops  come  and  pre- 
fent  a  Petition  to  the  King,  in  which  were 
contained  the  Words  which  you  have  feen. 

Now,  Gentlemen,  the  Proofs  that  have 
been  upon  this,  you  will  fee  what  they  are ; 
the  two  Declarations  are  proved  by  the  Clerks 
of  the  Council,  and  they  are  brought  here 
under  the  Great  Seal :  A  Queftion  did  arife, 
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1688.  Whether  the  Prints  were  the  fame  with  the 
4  Jac-  Hi  Original  Declarations  ?  and  that  is  proved  by 
/*N"^  Hills^  or  his  Alan,  that  they  were  exami- 
ned, and  are  the  lame  :  Then  the  Order  of 
Council  was  produced  by  Sir  John.  Nicholas, 
and  has  likewife  been  read  to  you  :  Then 
they  come  to  prove  the  Fact  againft  the  Bi- 
Ihops,  and  firft  they  fall  to  proving  their 
Hands  ;  they  begun  indeed  a  great  way  oif, 
and  did  not  come  fb  dole  to  it  as  they  after- 
wards did  ;  for  fbme  of  their  Hands  they 
could  hardly  prove,  but  my  Lord  Archbi- 
fhop's  Hand  was  only  proved  and  fbme  others ; 
but  there  might  have  been  fbme  Queftion  a- 
bout  that  Proof,  but  afterwards  it  came  to  be 
proved,  That  my  Lords  the  Bifhops  owned 
their  Hands  ;  which,  if  they  had  produced 
at  firft,  would  have  made  the  Caufe  fomething 
fhorter  then  it  was. 

The  next  Queftion  that  did  arife,  wasa- 
bout  the  Publifhing  of  it,  Whether  my  Lords 
the  Bifhops  had  publifhed  it  ?  and  it  was  iri- 
frfted  upon,  That  nobody  could  prove  the 
Delivery  of  it  to  the  King  :  It  was  pro- 
ved the  King  gave  it  to  the  Council,  and  my 
Lords  the  Bifhops  were  called  in  ;  there  they 
acknowledged  their  Hands,  but  nobody  could 
prove  how  it  came  to  King's  Hands :  Upon 
which  we  were  all  of  Opinion,  that  it  was 
not  fuch  a  Publifhing  as  was  within  the  In- 
formation ;  and  I  was  going  to  have  directed 
you,  to  find  my  Lords  the  Bifhops  Not 
Guilty  j  but  it  happened,  that  being  inter- 
rupted by  an  honeft,  worthy,  learned  Gentle- 
man, the  King's  Counfel  took  the  Advantage, 
N  and  informing  she  Court  that  they  had  further 
Evidence  for  the  King,  we  ftaid  till  my  Lord 
Prefident  came,  who  told  us  how  the  Bifhops 
came  to  him  to  his  Office  at  Whitehall,  and  after 
they  had  told  him  their  Defign,  That  they  had 
a  Mind  to  petition  the  King,  they  asked  him 
the  Method  they  were  to  take  for  it,  and  de- 
fired  him  to  help  them  to  the  Speech  of  the 
King  :  And  he  tells  them  he  will  acquaint  the 
King  with  their  Defire,  which  he  dues ;  and 
the  King  giving  Leave,  he  comes  down,  and 
tells  the  Bifhops,  that  they  might  go  and  fpeak 
to  the  King  when  they  would  ;  and  (fays  he) 
I  have  given  Direction  that  the  Door  fhall 
be  opened  for  you  as  foon  as  you  come :  With 
that  the  two  Bifhops  went  away, and  laid,  They 
would  go  and  fetch  their  other  Brethren  ^  and 
lb  they  did  bring  the  other  four,  but  my  Lord 
Archbifhop  was  not  there ;  and  immediately 
when  they  came  back,  they  went  up  into 
the  Chamber,  and  there  a  Petition  was  de- 
livered to  the  King.  He  cannot  fpeak  to  that 
particular  Petition,  becaufe  he  did  not  read  it ; 
and  that  is  all  he  knew  of  the  Matter,  only 
it  was  all  done  the  fame  Day,  and  that  was 
before  my  Lords  the  Bifhops  appeared  in 
Council.  Gentlemen,  after  this  was  proved, 
then  theDefendants  came  to  theirPart,  and  thefe 
Gentlemen  that  were  of  Counfel  for  my  Lords 
Jet  themfelves  into  their  Defence  by  notable 
learned  Speeches,  by  telling  you,  That  my 
Lords  the  Bifhops  are  Guardians  to  the  Church, 
and  great  Peers  of  the  Realm,  and  were 
bound  in  Conference  to  take  Care  of  the 
Church  :  They  have  read  you  a  Claufe  of  a 
Statute  made  in  Queen  Elizabeths  Time,  by 


which  they  fay,  My  Lords  the  Bifhops  were  i<S3S. 
underaCurfe,  if  they  did  not  take  care  of4JlcIL 
that  Law.  Then  they  fhew  you  fome  Re-  '~/r^r°>J 
cords ;  one  in  Richard  the  Second's  Time, 
which  they  could  make  little  of,  by  reafon 
their  Witneffes  could  not  read  it  ;  but  it  was, 
in  fhort,  a  Liberty  given  to  the  King  to  dif- 
penfe  with  the  Statute  of  Provifors.  Then 
they  fhew  you  fbme  Journals  of  Parliament, 
firft  in  the  Year  1662,  where  the  King  had 
granted  an  Indulgence  ;  and  the  Houle  of  Com- 
mons declared  it  was  not  fit  to  be  done,  unlefs 
it  were  by  Ad  of  Parliament :  And  they  read 
the  King's  Speech,  wherein  he  fays,  He  wifhed 
he  had  fuch  a  Power  -3  and  ib  likewife  in 
1672,  which  is  all  nothing  but  Addreffes  and 
Votes,  or  Orders  of  the  Houfe,  or  Difcourfes, 
either  the  King's  Speech,  or  the  Subjects  Ad- 
dreffes J  but  thefe  are  not  Declarations  in  Par- 
liament, that  is  infifted  upon  by  the  Counfel 
for  the  King,  That  what  is  a  Declaration  in 
Parliament,  is  a  Law,  and  that  muft  be  by 
the  King,  Lords,  and  Commons ;  the  other 
is  but  common  Difcourfe, .  but  a  Vote  of  the 
Houfe,  or  a  Signification  of  their  Opinion, 
and  cannot  be  faid  to  be  a  Declaration  in 
Parliament.  Then  they  come  to  that  in  1685, 
where  the  Commons  take  Notice  of  fome- 
thing about  the  Soldiers  in  the  Army,  that 
had  not  taken  the  Teft,  and  make  an  Ad- 
drefs  to  the  King  about  it  •  but  in  all  thefe 
Things  (as  far  as  I  can  obferve)  nothing'  can 
be  gathered  out  of  them  one  way  or  other  ; 
it  is  all  nothing  but  Difcourfes.  Sometimes  this 
Difpenfing  Power  has  been  allowed,  as  in  Ri- 
chard the  Second's  Time ;  and  fometimes  it 
has  been  denied,  and  the  King  did  once 
wave  it  ;  Mr.  Sollicitor  tells  you  the  Reafon, 
There  was  a  Lump  of  Money  in  the  Cafe  .* 
But,  I  wonder  indeed  to  hear  it  come  from 
him. 

Mr.  Sol  Gen.    My  Lord,  I  never  gave  my 
Vote  for  Money,  I  affure  you. 

L.  C.  J.  But  thole  Coilceffions  which  the 
King  fometimes  makes  for  the  Good  of  the 
People,  and  fometimes  for  the  Profit  of  the 
Prince  himfelf,  (but  I  would  not  be  thought 
to  diftinguifh  between  the  Profit  of  the  Prince 
and  the  Good  of  the  People,  for  they  are 
both  one ;  and  what  is  the  Profit  of  the  Prince, 
is  always  for  the  Good  of  the  People)  j  but  I  fay, 
thofe  Conceffions  muft  not  be  made  Law,  for 
that  is  referved  in  the  King's  Breaft  to  do 
what  he  pleafes  in  it  at  any  Time.  The  Truth 
of  it  is,  the  Difpenfing  Power  is  out  of  the 
Cafe,  it  is  only  a  Word  ufed  in  the  Petition  ; 
but  truly  I  will  not  take  upon  me  to  give  my 
Opinion  in  the  Queftion,  to  determine  that 
now,  for  it  is  not  before  me  ^  the  only  Quef- 
tion before  me  is,  and  fo  it  is  before  you, 
Gentlemen,  it  being  a  Queftion  of  Fact, 
Whether  here  be  a  certain  Proof  of  a  Publi- 
cation ?  and  then  the  next  Queftion  is  a  Queftion 
of  Law  indeed,  Whether,  if  there  be  a 
Publication  proved,  it  be  a  Libel  ? 

Gentlemen,  upon  thePointofthe  Publication 
I  have  fummed  up  all  the  Evidence  to  you  -y 
and  if  you  believe,  that  the  Petition  which 
thefe  Lords  prefented  to  the  King,  was  this 
Petition  ;  truly,  I  think,  that  is  a  Publication 
fufficient  5  if  you  do  not  believe  it   was  this 
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Petition,  then  my  Lords  the  Bifhops  are 
not  guilty  of  what  is  laid  to  their  Charge  in 
this  Information,  and  confequently  there  needs 
no  Enquiry, whether  they  are  guilty  of  a  Libel: 
But  if  you  do  believe  that  this  was  the  Peti- 
tion they  prefented  to  the  King,  then  we  muft 
come  to  enquire,  Whether  this  be  a  Libel. 

Now,  Gentlemen,  any  Thing  that  (hall  di- 
fturb  the  Government,  or  make  Mifchief,  and 
a  Stir  among  the  People,  is  certainly  within 
the  Cafe  of  Libellis  Famofis  ;  and  I  muft  in 
fhort  give  you  my  Opinion,  I  do  take  it  to 
be  a  Libel.  Now,  this  being  a  Point  of  Law, 
if  my  Brothers  have  any  Thing  to  fay  to  it,  1 
fuppofe  they  will  deliver  their  Opinions. 

Then  Mr.  Juftice  Holloway  delivered  his 
Opinion,  and  laid :  As  it  was  the  Right  of 


way  s  pi-  every  subjecl  to  petition,  it  could  not  be  a 
Fault,  unlefs  it  were  done  with  an  ill  Intent : 
Indeed  if  the  Jury  were  fatisfied  it  was  done 
with  an  ill  Intention,  as  to  raife  Sedition  or 
the  like,  they  ought  to  find  them  Guilty:  But 
if  they  did  deliver  the  Petition  to  fave  them- 
felves  harmlefs,  and  to  free  themfelves  from 
blame,  by  fhewing  the  Reafbn  of  their  Dis- 
obedience to  the  King's  Command,  which 
they  apprehended  to  be  a  Grievance  to  them, 
and  which  they  could  not  in  Conference  give 
Obedience  to,  he  could  not  think  it  was  a 
Libel. 
Judge  Po-  Mr.  Juftice  Vowel  alfb  obferved,  That  to 
wcl'sOf*-  make  it  a  Libel,  it  muft  be  falfe  and  mali- 
mon'  cious,  and  tend  to  Sedition  ;  and  he  faw  no- 
thing offered  by  the  King's  Counfel  to  fhew 
either  the  Falfhood  or  the  Malice  of  it :  Nor 
did  he  remember  any  Gale  in  Law,  and  he 
had  taken  fbme  Pains  upon  this  Occafion  to 
look  into  it,  that  there  was  any  filch  Difpen- 
fing  Power  in  the  King,  and  then  it  could  be 
no  Libel :  That  this  was  a  Difpenfation  with 
a  Witnels,  which  amounted  to  an  Abrogation 
and  utter  Repeal  of  all  Laws :  And  he  could 
fee  no  difference  in  Law  between  the  King's 
Power  to  difpenfe  with  Laws  Ecclefiaftical, 
and  his  tPower  to  difpenfe  with  any  other 
Laws  whatfbever :  That  if  this  were  once  al- 
lowed, they  fhould  have  no  need  of  Parlia- 
ments ;  all  the  Legislature  would  be  in  the 
King,  which  was  a  Thing  worth  confidering, 
and  he  left  the  I  flue  to  God  and  their  Con- 
ferences. 
Judge  hU  Mr.  Juftice  Allyhone  on  the  other  hand 
lybone',  faid,  that  he  laid  it  down  as  a  Rule,  That  no 
Man  could  take  upon  him  to  write  againft 
the  actual  Exercife  of  the  Government,  un- 
lefs he  had  Leave  from  the  Government;  if 
he  did,  it  was  a  Libel.  That  no  private  Man 
might  take  upon  him  to  write  againft  the  Go- 
vernment at  all :  When  the  Government  came 
to  fhake  his  particular  Intereft,  he  might  re- 
drefs  himfelf  by  Law ;  but  if  he  intruded 
into  other  Men's  Bufinefs,  that  did  not  con- 
cern his  particular  Intereft,  he  was  a  Libeller. 
He  agreed,  every  Man  might  petition  the 
King  or  Government  in  a  Matter  that  related 
to  his  own  private  Intereft:  But  to  meddle 
with  a  Matter  that  related  to  the  Govern- 
ment, he  did  not  think  the  Bifhops  had  any 
more  Power  to  do  that  than  others. 

When  the  Houfe  of  Lords  and  Commons 
were  fitting,  they  had  a  proper  way  of  ap- 
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plying  to  the  King :    But  if  every  private     i<s38. 
Man  was  to  interpofe  his  Advice,  there  would  ♦  Jac-  ** 
be  no  End  of  advifing  the  Government.  And  <w^"v^s*' 
in  the  Reign  of  King  James  I.  there  was  a 
folemn  Refblution,  That  it  was  a  High  Mis- 
demeanor, and   next  to  Treafbn,  to  petition 
the  King  to  put  the  Penal  Laws  in  Execution. 
Mr.  Pollexfen.  The  Puritans  threatened  there, 
unlefs  their  Requeft    was  granted,    feveral 
Thoufands  of  the  King's  Subjects  would  be 
difcontented. 

Mr.  Juftice  Powel.  That  was  the  Reafbn 
of  that  Judgment. 

Mr.  Juftice  Allyhone  laid,  He  laid  no  great 
Strefs  on  that  Objection,  That  the  Matter  of 
that  Petition  was  not  falfe ;  and  for  Sedition, 
that  was  what  every  Libel  carried  in  it  felf : 
As  every  Trefpafs  implied  Vi  i$  Armis,  fo 
every  Libe!  againft  the  Government  carried 
in  it  Sedition,  and  all  the  other  Epithets  that 
were  in  the  Information.  This  was  his  Opi- 
nion as  to  the  Law  in  general,  and  he  fhould 
not  debate  the  Prerogative  of  the  King,  or 
the  Privilege  of  the  Subject ;  but  as  the  Fact 
was,  he  thought  thefe  venerable  Bifhops  did 
meddle  with  that  which  did  not  belong  to 
them :  They  took  upon  them  in  a  Petitionary 
Way  to  contradict  the  actual  Exercife  of  the 
Government,  which  he  thought  no  particular 
Perfbns  might  do. 

The  Jury  had  Leave  to  fend  for  Wine,  and 
defiring  they  might  have  the  Papers  out  with 
them,  which  had  been  given  in  Evidence,  the 
Chief  Juftice  laid,  They  might  have  a  Copy 
of  the  Information,  the  Libel,  and  the  De- 
claration under  Seal,  but  not  the  Votes  of  the 
Houfe  of  Commons,  or  the  Journals;  for  they 
could  have  no  Paper  that  was  not  under  Seal. 

The  Jury  then  withdrawing,  remained  to- 
gether all  Night,  without  Fire  or  Candle :  And 
the  Court  fitting  again  next  Morning  (being 
Saturday  the  30th  oljune')  the  Bifhops  came 
into  Court,  and  the  Jury  brought  in  their <n,eBi/b<p 
Verdict,  that  the  Defendants  were  N  o  t  acquitted. 
Guilty. 

At  which  the  People  fhouting,  Mr.  Sollici- 
t«r  moved  they  might  be  committed  ;  and  a 
Gentleman  of"  Grays-Inn  was  apprehended, 
to  whom  the  Chief  Juftice  faid,  I  am  as 
glad,  Sir,  as  you  can  be,  that  my  Lords  the 
Bifhops  are  acquitted ;  but  your  Manner  of 
rejoycing  in  Court  is  indecent :  However  he 
was  fbon  after  difcharged. 

Then  the  Com*  arofe,  and  my  Lords  the 
Bifhops  were  permitted  to  return  Home,  the 
Attorney  General  informing  the  Court  he  had 
nothing  more  againft  them. 

The  Victory  King  James's  Forces  obtained 
over  the  Duke  of  Monmouth  at  Sedgemore,  in  the 
Year  1685,  was  the  Ruin  of  that  Prince. 
The  King  looked  upon  himfelf  to  be  fo  well 
eftablifhed  by  that  liiccefsful  Battel,  that  he 
was  no  longer  under  a  Neceffity  of  concealing 
his  Paffion  for  Popery;  or  indeed  of  keeping 
his  Word,  which  he  had  fb  fblemnly  given  at 
his  Acceffion,  to  protect  and  maintain  the 
Church  of  England,  and  the  Civil  Conftitution. 

He  told  the  Parliament,  at  their  Meeting  the 
following  Winter,  that  he  both  had,  and  would 
employ  Popifh  Officers :  And  when  that  dutiful 
Houfe  of  Commons  addreffed  him,  and  of- 
fered 
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1688.  fered  to  indemnify  the  Popifh  Officers  for  what 
4  Jac.  II.  pafl~etj .  5at:  defired  he  would  not  continue  any 
L/*"v"VJ  Recu{"ants  in  Office  ;  he  imperioufly  anfwered, 
He  did  not  expetl  fuch  an  Addrefs  from  the  Houfe 
of  Commons,  and  prorogued  them  a  few  Days 
afterwards,  though  they  were  then  upon  a  Bill 
for  railing  his  Majefty  700,000  Pounds :  Nor 
did  he  ever  fuffer  them  to  meet  afterwards  ;  but 
increafing  his  Handing  Forces,  difplacing  feve- 
ral  Proteftant  Officers,  and  employing  Irifh 
Popifh  Officers  to  command  them  in  their 
Stead,  plainly  difcovered  his  Intentions  of  in- 
troducing his  Religion  by  Force,  without  any 
Regard  to  the  Laws  and  Statutes  of  the  Realm  : 
This  was  further  manifefted  by  his  Majefty's 
affuming  a  Difpenfmg  Power,  which  in  Effect 
repealed  and  abrogated  all  our  Laws  at  once. 
And  when  Sir  1bo?nas  Jones  Lord  Chief  Juf- 
tice  of  the  Common  Pleas,  the  Lord  Chief 
Baron  Mountague,  Sir  Job  Charlton  one  of  the 
Judges  of  the  Common  Pleas,  and  Sir  Edward 
Nevil,  one  of  the  Barons  of  the  Exchequer,  de- 
clared, (their  Opinions  being  demanded)  That 
the  King  could  not  difpenfe  with  the  Laws, 
cither  in  Favour  of  the  Papifts  or  Diffenters, 
they  were  difplaced,  and  more  complying 
Lawyers  advanced  to  thofe  Polls  :  One  of  them, 
Chriftopher  Milton,  who  was  made  a  Baron  of 
the  Exchequer,  being  a  profeffed  Roman  Catho- 
lick,  as  was  alfo  Richard  Allybone,  who  was  not 
long  after  preferred  to  be  one  of  the  Judges  of 
the  King's-Bench ;  and  feveral  Popifh  Lords 
were  called  to  the  Council -Table,  particularly 
the  Lords  Powis,  Arundel,  Bella/is,  and  Dover. 
And  we  find  it  was  foon  after  refolved,  in 
the  Cafe  of  Godwin  and  Hales  above-mentioned, 
^That  the  King  might  difpenfe  with  the  penal  Laws 
in  Cafes  of  Neetffi.ty  ;  and  that  the  King  was 
Judge  of  that  Necejfity. 

Whereupon  the  Papifts  were  allowed  the 
Free  and  open  Exercife  of  their  Religion  ;  Schools 
and  Seminaries  of  Jefuits,  and  other  Orders, 
were  erected  5  four  Popifh  Bifhops  were  confe- 
crated  in  the  Royal  Chapel,  and  fent  to  exer- 
cife Epifcopal  Jurifdiction  in  feveral  Parts  of 
England :  Their  Paftoral  Letters,  directed  to  the 
Englifh  Catholicks,  were  printed  by  the  King's 
Printer,  and  difperfed  all  over  England ;  Monks 
and  Friers  of  all  Orders  appeared  in  their  proper 
Habits  ;  and,  left  the  Clergy  of  the  Church  of 
England  fhould  preach  againft  Popery,  his  Ma- 
jefty's Letters  were  directed  to  all  Proteftant 
Bifhops,  requiring  them  to  prohibit  their  infe-  j 
rior  Clergy  to  meddle  with  any  controverted 
Points  ot  Religion:  And,  by  what  followed 
foon  after,  it  was  manifeft,  the  principal  Motive 
for  this  Injunction  was,  That  they  might  not 
preach  againft  Popery.  However,  the  Divines 
of  the  Church  of  England  never  exerted  their 
Talents  more,  vigoroufly  or  fuccefsfully,  in 
preaching  and  writing  againft  all  the  Abfurdi- 
ties  of  Popery,  than  at  this  Time  •,  while  the 
Diffenting  Teachers,  of  every  Denomination,  re- 
mained filent,  or  rather  flattered  and  encouraged 
this  unfortunate  Prince  in  his  Projects  of  dif- 
penfmg with  the  Laws,  and  breaking  down 
thofe  Boundaries,  which  had  hitherto  fo  happi- 
ly defended  and  protected  the  Proteftant  Religion, 
and  the  Liberties,  and  Properties  of  the  People. 
The  Church  of  England,  therefore,  now  be- 
came the  principal  Object  of  the  King's  Avy- 
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fion,  and  the  Butt,  againft  which  the  Popifh  16SS. 
Minifters  levelled  their  whole  Artillery  ;  and  4  Jac-  iI; 
the  Court  not  being  able  to  change  and  new  mo- 
del the  Bench  of  Bifhops,  as  they  had  done  the 
Lay  Judges,  a  Kind  of  High  Commiffion 
Court  was  erected,  entitled,  Tlje  Commiffion  for 
Caufes  Ecclefiaftical,  on  which  an  unlimited  and 
abfolute  Power  was  conferred  over  all  Caufes  and 
Perfons  Ecclefiaftical ;  and,  for  Form-fake, 
Dr.  Bancroft,  Archbifhop  of  Canterbury,  was 
made  the  firft  Commiffioner ;  but  he  refufed  to  act ; 
And  fome  other  Bifhops  were  made  Members  of 
this  Court,  particularly  the  Bifhops  of  Rochefter 
and  Durham ;  but  thefe  at  length  withdrew,  as 
did  alfo  fome  of  the'  Lay  Commiffioners.  The 
Lord  Chancellor  Jeffries,  and  the  Earl  of  Sun- 
derland, Prefident  of  the  Council,  were  the  prin- 
cipal Men  the  King  depended  on,  to  bring 
the  Church  of  England  under  the  Subjection 
of  the  See  of  Rome  \  or,  rather  to  eftablifh 
Popery  in  the  Room  of  the  Church  of  England: 
Not  that  thefe  Noblemen  were  really  Papifts  ; 
they  feemed  indifferent  to  all  Religions,  but 
could  profefs  any  to  advance  their  Fortunes,  and 
make   their  Court  to   the  Powers  in  Being. 

This  Commiffion  was  generally  held  to  be  il- 
legal •,.  for  the  Statute  of  17  Car.  I.  which  abol- 
ifhed  the  High  Commiffion  Court,  hadenacted, 
That  no  Court  fhould  be  erected  with  the  like 
Power  or  Jurifdiction  for  the  future,  and  the 
Statute  of  13  Car.  II.  which  confirmed  the  or- 
dinary Power  of  Archbifh  ops  and  Bifhops,  rec* 
tified  that  Claufe  in  the  1 7th  of  Car.  I.  for  abol- 
ifhing  the  High  Commiffion  Court,  and  all 
Courts  of  the  like  Nature  :  However,  the  King 
having  obtained  the  Opinions  of  fome  of  the 
Judges,  that  he  had  Power  to  erect  fuch  a 
Court,  the  Bifhops  of  Rochefter  and  Durham, 
the  Lord  Mulgrave,  and  fome  others,  fubmitted 
to  act  by  virtue  of  this  Commiffion,  for  fome 
Time  ',  more  out  of  Fear  to  offend  the  King, 
than  upon  Choice. 

Not  long  before  the  opening  of  this  Commif- 
fion, Dr.  Sharp,  Rector  of  St.  Giles's  in  the 
Fields,  (afterwards  Archbifhop  of  York)  had 
preached  a  Sermon  againft  Popery  ;  at  which 
the  King  was  highly  offended,  and  wrote  to 
Dr.  Compton,  Bifhop  of  London,  to  fufpend 
him  ;  which  the  Bifhop  neglecting,  it  occafioned 
the  Profecution  of  that  Right  Reverend  Prelate 
above-mentioned,  that  ended  in  his  own  Suf- 
penfion  by  the  faid  Ecclefiaftical  Commiffion- 
ers, whofe  Jurifdiction  that  Prelate  bravely 
contefted,  as  contrary  to  the  fard  Statutes  of 
17  Car.  I.  and  13  Car.  II. 

The  Bifhops  of  Durham,  Rochefter,  and  Pe- 
terborough, were  appointed  by  the  Ecclefiaftical 
Commiffioners,  to  exercife  Epifcopal  Authority 
in  the  Diocefe  of  London,  during  the  Bifhop's 
Sufpenfion  ;  which  was  not  taken  off  till  the  Ru- 
mour of  the  Prince  of  Orange'?,  intended  Invafion. 

The  next  that  fell  under  the  Weight  of 
the  King's  Difpleafure,  was,  the  Univerfity  of 
Cambridge :  His  Majefty  had  found  Means  to 
get  one  Baffet,  a  Roman-Catholicity,  chofen  Maf- 
ter  of  Sidney-College  ;  and,  in  the  Year  1687, 
fent  his  Letter  Mandatory  to  that  Univerfity, 
to  admit  Alb  an  Francis,  a  Benedictine  Monk, 
to  the  Degree  of  Mailer  of  Arts,  without  ad- 
miniftring  to  him  the  ufual  Oaths :  And  when 
the  Univerfity  of  Cambridge  petitioned  in  the 
j  P  hum- 
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i(538.  humbleft  Manner,  to  be  excufed  from  doing 
4  Jac^II.  tjiat  iuegai  Ad,  which  was  fo  contrary  to  their 
'  Statutes  and  their  Oaths  ;  we  find  the  King 
made  life  of  the  fame  illegal  Ecclefiaftical  Com- 
miflion  to  punifh  them  for  it,  and  difplace  the 
Vice-Chancellor  •,  and  the  Univerfity  too  much 
countenanced  that  Authority,  by  electing  ano- 
ther Vice-Chancellor,  before  Dr.  Peachell  was 
legally  difplaced  :  However,  they  deferve  great 
Applaufe,  in  perfifting  to  refufe  Father  Francis 
his  Degree,  when  they  faw  the  King  in  the 
Height  of  his  Power,  and  fupported  by  a  Hand- 
ing Army  :  May  the  Univerfity  ever  be  govern- 
ed by  Men  of  Equal  Courage  and  Zeal  for  their 
Religion  \ 

The  next  Piece  of  Opprefiion  the  Ecclefiafti- 
cal Commiflioners  were  employed  in,  was,  the 
expelling  the  Fellows  of  Magdalen-College  in 
Oxford,  for  not  electing  that  Scandal  to  the  Uni- 
verfity, Anthony  Fanner,  for  their  Prefident  \  a 
Man  every  Way  unqualified  for  that  Poll :  The 
King  indeed  afterwards,  afhamed  to  infift  on 
their  chufing  a  Perfon  of  fo  profligate  a  Charac- 
ter, commanded  them  to  elect  the  Bifhop  of 
Oxford  their  Prefident  ;  but  they  had  before  e- 
leeted  Dr.  Hough,  and  truly  anfwered,  The 
Place  was  full;  whereupon  we  find  the  Ecclefi- 
aftical Commiflioners  broke  open  the  Doors  of 
the  Prefident's  Lodgings,  and  expelled  him  and 
moft  of  the  Fellows  from  their  Fellowships,  which 
were  their  Freeholds :  A  Stretch  of  Jurifdiction 
beyond  what  the  antient  High  Commiflion 
Court  had  pretended  to,  before  it  was  fupprefled. 
And,  if  the  King  had  continued  thus  to  impofe 
Pleads  of  Houfesand  Fellows  upon  the  Univer- 
fity, and  not  been  oppofed  in  it,  there  is  no 
Doubt,  but  we  Should  have  feen  the  Colleges 
foon  replenifhed  with  Jefuits,  artd  other  Popifh 
Orders  ;  and  the  Universities  themfelves  made 
inftrumental  to  the  Defign  of  fubverting  the  E- 
ftablifhed  Religion,  and  introducing  Popery. 
The  Prefident  and  Fellows  of  Magdalen-College 
can  never  be  fufficiently  applauded,  therefore, 
for  making  fo  brave  a  Stand,  when  the  King  had 
afiumed,  and  in  a  Manner  ponefledhimfelf  of  a 
defpotick  Power,  having  no  Parliament  to  be 
a  Check  upon  him  ;  few  Judges  that  durft  dif- 
pute  his  Commands,  how  illegal  foever  ;  and  a 
Standing  Army  Efficient  to  have  terrified  the 
Boldeft  into  a  Compliance  with  his  Dictates. 

But,  before  the  King  proceeded  to  Extremity, 
it  is  faid,  his  Majefty  ufed  Abundance  of  Arti- 
fice to  wheedle  or  fright  this  College  into  his 
Meafures ;  and,  amongft  other  Stratagems,  em- 
ployed that  fubtil  Quaker  Penn  to  write  to  the 
College,  and  tell  them,  that  the  King's  Tem- 
per was  fuch,  that  he  would  never  be  baffled  in 
any  thing  he  heartily  efpoufed  :  And  to  fuggeft 
that  there  were  fo  many  Statutes  to  be  obferved, 
That  it  was  impofiible  but  fome  of  them  muft 
be  broken  *,  and  a  Failure  in  any  one  Point 
would  forfeit  their  Charter,  and  lay  them  open 
to  the  Royal  Difpleafure  :  And  that  their  De- 
ftruction  would  make  Way  for  the  intended  Re- 
formation, that  was  aimed  at,  firft  in  the  Uni- 
verfities,  and  then  in  the  Church:  From  whence 
he  infers,  that  for  their  own  Sakes,  and  for  the 
Sake  of  the  Publick,  it  would  be  their  Wifdom 
to  comply  with  his  Majefty. 

To  this  Letter,  it  is  faid,  the  College  return- 
ed an  Anfwer  of  the  following  Tenor :  That 


they  were  not  confcious  they  had  given  his  Ma-  16SS. 
jefty  any  juft  Offence-,  and  the  Mifdemeanors 4  Jac- n 
of  fome  particular  Perfons  could  not  deftroy  a  '-^'"^ 
College ;  but  if  their  College  fhould  be  dif- 
folved,  the  Revenues  would  return  to  the  Heirs 
of  the  Founders,  and  not  devolve  on  the  Crown  : 
That  if  their  College  was  to  be  made  the  firft 
Example  of  that  Kind,  they  fhould  juftify 
themfelves  better,  by  an  Obfervation  of  their 
Statutes  and  of  their  Oaths,  at  leaft  to  God  and 
their  Confciences,  than  by  a  voluntary  and  de- 
liberate Breach  of  them  •,  concluding  with  fome 
Inftances  of  their  Loyalty  to  the  Crown,  even 
in  this  Reign  ;  particularly  during  Monmouth's 
Rebellion,  when  they  railed  a  Company  at 
their  own  Charge,  and  fought  the  Enemy  under 
thofe  very  Fellows  that  were  now  threatned 
with  Expulfion. 

That  mercenary  Prelate  Dr.  Parker,  Bifhop 
of  Oxford,  who  was  forced  upon  the  College  as 
their  Prefident,  did  not  only  palliate  and  defend 
thefe  illegal  and  arbitrary  Proceedings  of  the 
King  and  the  Ecclefiaftical  Commiflioners  in 
Converfation,  but  published  a  Book  for  that  End, 
intitled,  Reafons  for  Abrogating  the  Teft  (which 
was  licenfed  by  the  Earl  of  Sunderland,  then 
Secretary  of  State,  Lord  Prefident,  and  Prime 
Minifter)  in  which  he  Shamefully  betrayed  the 
Interefts  of  his  own  Order,  and  of  the  Church  of 
England  in  general :  Whereupon  another  Wri- 
ter obferved,  That  if  there  were  two  or  three 
Falfe  Brethren  (among  twenty-fix  Bifhops)  who 
had  been  preferred  to  do  the  Dirty  Work  of  the 
Court,  they  might  comfort  themfelves,  that  (a- 
mong  a  Dozen  of  as  good  Menj  there  was  one 
as  bad  as  this  Traitor  Parker  could  be,  who 
betrayed  his  Mother,  as  the  other  did  his  Maf- 
ter. 

The  next  violent  Attack  King  James  made 
upon  the  Church,  was,  in  profecuting  and  im- 
prifoning  the  feven  Bifhops,  for  not  promoting 
the  difpenfing  Power,  and  commanding  their  in- 
ferior Clergy  to  read  his  Declaration  for  Liberty 
of  Confcience  in  their  Churches,  and  for  Peti- 
tioning that  he  would  not  infift  upon  it.  Thefe 
Right  Reverend  Prelates  were  no  fooner  ac- 
quitted of  the  Crime  of  Libelling,  with  which 
they  were  charged,  for  preferring  the  faid  Pe- 
tition to  the  King,  but  the  People  appeared 
tranfported  \  fuch  Shouts  and  Rejoicings  were 
never  known,  as  upon  this  Occafion :  The 
People  oft  London,  and  the  reft  of  England,  as 
they  received  Advice  of  the  Bifhops  being  ac- 
quitted, were  extremely  loud  in  their  Acclama- 
tions :  The  very  Army  at  Hoimflow-Heath  made 
the  Air  ring  with  their  Shouts ;  at  which  his 
Majefty,  who  was  that  Day  in  the  Camp,  was 
perfectly  confounded  ;  and  having  ordered 
Mafs  to  be  faid  about  the  fame  Time  on  Board 
the  Fleet,  a  Mutiny  was  apprehended  among 
the  Sea-men,  who  were  reftrained  with  fome 
Difficulty  from  throwing  the  Popifh  Priefts 
over-Board. 

The  King,  to  fhew  his  Refentment  againft 
the  two  Judges,  Sir  Richard  Holloway  and  Sir 
John  Powel,  who  had  delivered  their  Opinions 
in  Favour  of  the  Bifhops,  difplaced  them  ;  and 
ftill  perfifted  in  his  Refolution  of  compelling 
the  Clergy  to  read  his  Declaration  for  Liberty  of 
Confcience  -,  commanding  the  Ecclefiaftical  Com- 
miflioners, to  iffue  their  Precepts  to  all  Chan- 
cellors, 
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1688.  cellors,  Archdeacons,  Commiffaries,  and  Offi- 
4  Jac.  II.  cjajS5  t0  enqUire  in  what  Churches  and  Chapels 
v-/"v"v'  the  Declaration  was  not  read,  and  to  tranfmit  an 
Account  of  the  Defaulters  to  the  Commiffioners ; 
but  fcarce  any  Body  appeared  at  the  Day  ap- 
pointed •,  and  the  Bifhop  of  Rochejler,  one  of 
the  CommifTioners,  refufed  to  fit  any  longer  a- 
mongft  them  ;  declaring,  he  would  rather  fuffer 
with  his  Brethren,  the  Bifhops,  than  concur  in 
profecuting  thole  who  refufed  to  read  the  Decla- 
ration. 

The  King,  finding  that  little  Obedience  was 
given  to  the  Ecclefiaftical  Commiffion,  and  that 
feveral  of  the  Commiffioners  refufed  to  act,  made 
his  Court  to  the  Soldiery,  to  affift  him  in  com- 
pelling his  Subjects  to  fubmit  to  a  Difpenfing 
Power ;  propofing  it  to  the  Officers  and  Soldiers 
to  fign  an  Inftrument,  engaging  themfelves  to 
contribute,  to  the  utmoft  of  their  Power,  to  pro- 
cure the  Penal  Laws  and  Teft  to  be  repealed  : 
And  a  Writing  of  this  Tenor  was  ordered  to  be 
offered  to  every  Regiment,  feverally  to  be  figned. 
The  firft  Experiment  was  made  of  the  Earl 
of  Litchfield's  Regiment ;  which  being  drawn  up 
under  Arms,  the  Major  made  a  fhort  Speech  to 
the  Soldiers  upon  the  Occafion,  and  command- 
ed all  thofe  who  did  not  think  fit  to  fubfcribe  to 
it,  to  lay  down  their  Arms  :  When,  to  the  great 
Surprize  of  his  Majefty,  who  was  prefent,  the 
whole  Regiment  grounded  their  Arms,  except 
two  Captains,  and  fome  private  Soldiers :  Where- 
upon the  King,  after  fome  Paufe,  ordered'rhem 
to  handle  their  Arms  again  ;  telling  them,  he 
Jhould  not  for  the  future  do  them  the  Honour 
to  afk  their  Advice  ;  and  thereupon  dropped 
his  Defign,  without  making  any  further  Trial 
of  the  Difpofition  of  his  Forces,  but  proceeded 
with  more  hafte  in  his  Project  of  new-modelling 
his  Army,  by  difcharging  the  Englifh  Proteftants, 
and  introducing  Irtjh  Catholicks  •,  which  pro- 
voked his  Army  ftill  more  :  And  before  he  could 
make  any  great  Progrefs  in  this  Matter,  Advice 
was  brought  of  the  Prince  of  Orange's  intended 
Invafion. 

Thus  had  this  unhappy  Prince  worked  himfelf 
out  of  the  Affections  of  the  whole  Nation,  by' 
a  Series  of  Mai  Adminiftration,  and  a  Succeifion 
of  political  Blunders-,  fuch  as  were  furdy  never 
committed,  till  this  weak  Reign,  at  leaft  in  fo 
ihort  a  Time.  The  Univerfities,  the  Bifhops 
and  Clergy  •,  the  Parliament,  Nobility,  and 
Commons  ;  the  Army  and  the  Navy,  all  of 
them,  appearing  eminently  loyal  and  affectionate 
to  his  Perfon  at  his  Acceffion,  were,  within  lefs 
than  the  Space  of  four  Years,  fo  highly  exafpe- 
rated  by  his  arbitrary  Adminiftration,  and  alarm- 
ed at  his  Attempts  to  fubvert  the  Conftitution, 
that,  when  an  Invafion  threatned  him,  he  faw  the 
Nation  ripe  for  a  general  Revolt,  and  fcarce 
knew  a  Man  he  could  rely  upon. 

In  which  Diftrefs  he  applied  himfelf  to  thofe 
very  Bifhops,  and  their  Brethren,  he  had  fo  un- 
juftly  and  ungratefully  profecutedj  offering  to 
undo  all  he  had  been  doing,  to  introduce  Pope- ; 
ry  and  an  arbitrary  Dominion,  ever  fince  Mon- 
mouth's Defeat :  And  thefe  truly  Chriftian  Fa- 
thers, far  from  any  Thoughts  of  Revenge,  gave 
him  the  beft  Advice  they  could,  to  re-eftablifh 
him  in  the  good  Opinion  of  his  Subjects,  and  to 
reftore  and  fecure  the  Conftitution  of  the  Govern- 
ment at  the  fame  Time, 


1.  They  advifed  him,  in  the  firft  Place,    to     1688. 
put  the  Government  of  the  feveral  Counties  in-  4  Jac-  H- 
to  the  Hands  of  fuch  Noblemen  and  Gentle-  0*V\J 
men,  as  were  qualified  by  Law  for  thofe  Pofts. 

%.  To  abolifh  the  Ecclefiaftical  Commiffion. 

3.  To  grant  no  Difpenfations  to  any  particu- 
lar Perfons,  to  hold  Places  or  Preferments,  that 
were  not  legally  qualified  for  them  ;  and  parti- 
cularly, that  he  would  reftore  the  Fellows  of 
Magdalen-College  in  Oxford. 

4.  To  revoke  all  Licences  and  Faculties  given 
to  Papifts  to  teach  publick  Schools. 

5.  That  he  would  relinquifh  the  difpenfing 
Power. 

6.  That  he  would  prohibit  the  four  foreign 
Bifhops,  who  filled  themfelves  Vicars  Apofioli- 
cal,  to  invade  the  Ecclefiaftical  Jurifdiction. 

7.  To  fill  up  the  vacant  Bifhopricks,  in  Eng- 
land and  Ireland,  with  Men  duly  qualified  for 
them  •,  particularly  that  of  York. 

8.  To  fuperfede  ail  Profecutions  on  Quo  War- 
ranto's  againft  Corporations,  and  reftore.  them 
their  antient  Charters. 

9.  That  his  Majefty  would  call  a  Parliament, 
wherein  the  Church  of  England  might  be  fecured 
according  to  the  Acts  of  Uniformity  -,  a  Provifion 
made  for  a  due  Liberty  of  Confcience,  and  the 
Liberties  and  Properties  of  the  Subiects  fecured. 
And, 

10.  That  his  Majefty  would  permit  his  Bi- 
fhops to  offer  fuch  Arguments,  as  they  trufted, 
by  God's  Grace,  would  induce  his  Majefty  to 
return  to  the  Communion  of  the  Church  of  Eng- 
land, in  which  Moft  Holy  Catholick  Church  he 
had  been  baptized,  in  which  he  was  educated, 
and  to  which  it  was  their  daily  Prayer  he  might 
be  re-united. 

With  moft  of  thefe  Propositions  his  Majefty 
immediately  complied.  The  Lord  Chancellor 
Jeffries,  by  the  King's  Order,  carried  the  City 
of  London  their  antient  Charters :  The  Lord- 
Lieutenants  of  the  feveral  CimTirie^wTEreT)rdered 
to  redrefs  all  Abufes  and  Innovations,  that  had 
been  made  in  the  reft  of  the  Corporations  of  the 
Kingdom  :  The  Bifhop  of  Winchefier,  Vifitor  of 
Magdalen-College,  was  ordered  to  reftore  the 
excluded  Fellows'  :  A  Proclamation  was  pub- 
lifhed  for  reftoring  the  antient  Charters  to  the 
respective  Corporations :  The  Popifh  Lord- 
Lieutenants,  Deputy-Lieutenants,  Juftices  of 
Peace,  Mayors,  and  other  difqualified  Officers 
and  Magiftrates,  were  difplaced/ and  thofe  of  the  . 
Church  of  England  put  in  their  Room  •,  particu- 
larly the  Anabaptift  Lord-Mayor  of  London,  Sir 
John  Eyles,  was  difplaced,  and  the  Chair  fup- 
plied  by  Sir  John  Chapman,  a  Member  of  the 
Church  of  England:  For  the  Diffenters,  of  all 
Denominations,  had  made  great  Advantages  of 
the  King's  Declaration  for  Liberty  of  Confcience, 
as  well  as  the  Papifts. 

But  all  thefe  Conceffions  and  Regulations  came 
too  late  ;  the  Nation  was  fufficiently  convinced 
they  were  all  forced  from  the  King,  and  when- 
ever he  had  an  Opportunity,  he  would  renew 
his  Attempts  upon  the  Conftitution.  Ir  was  the 
general  Opinion,  therefore,  that  he  ought  to  be 
fo  reftrained  and  limited  in  the  Exercife  of  the 
Government,  that  it  fhould  be  no  more  in  his 
Power  to  fhake  the  Foundations  on  which  it  was 
eftablifhed  :  Though,  I  am  fatisfied,  neither  the 
Bilhops,    nor  a  Majority  of  the  Nation,    had 

then 
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16S8.  then  any  Profpedt  of  that  Revolution  which 
4Jac.II.  fUCCeeded  fo  foon  after,  or  of  depofing  the 
^^King. 

Some  of  theni  prOpofed  the  fame  or  the  like 
Expedients,  for  fecuring  the  Conftitution,  at- the 
Meeting  of  the  Parliament,  as  had  been  offered 
when  the  Bill  of  Exclufion  was  upon  the  Anvil ; 
particularly,  that  all  the  great  Officers,  Mini- 
fters,  Judges,  and  Magiftrates  mould  be  nomi- 
nated by  the  Parliament  for  the  future. 

Others  had  actually  invited  over  the  Prince 
and  Princefs  of  Orange,  propofing,  that  the  Go- 
vernment fhould  be  adminiflered  by  that  Prin- 
cefs, the  next  Proteftant  Heir  to  the  Crown, 
during  the  Life  of  her  Father  ^  and  that  he  fhould 
retain  little  more  than  the  Title  and  Revenue  of 
a  King  :  And  this,  poffibly,  was  as  much  as 
the  Prince  of  Orange  himfelf  expected  at  that 
Time. 


But  there  was  ftill  a  third  Clafs,  confifting  of  1688. 
Diflenters  and  Republicans,  that  were  for  alter-4jac.il.- 
ing  the  Conftitution  entirely,  to  that  of  a  Com-  ^^^ 
monwealth,  like  that  of  Holland;  and  if  they 
had  not  Strength  to  carry  that  Point,  they  pro- 
pofed  to  depofe  King  James,  and  fet  the  Prince: 
of  Orange,  alone,  upon  the  Throne,  under  fuch 
Limitations  and  Reftrictions,  as  he  fhould  have 
little  more  than  the  Name  of  King.  But  the 
Expectations  of  none  of  thefe  were  exactly  an- 
fwered  •,  for,  after  a  terrible  Concuffion,  the  Go- 
vernment  fettled  almoft  on  the  fame  Bafis  it  had 
flood  for  many  Years  before.  I  fhall  conclude 
thefe  Remarks  with  this  further  Obfervation  ; 
That  all  Parties,  except  the  Papifts,  at  the  Re- 
volution, agreed,  the  King  ought  to  bereftrain- 
ed  in  the  Exercife  of  his  Power,  though  they 
did  not  agree  in  the  Manner  of  reftraining  him. 


4jac8ii.The  Trial  of  RowlandWalters,  Dearing  Brad-  *m. 
v^ipv      shaw,  and  Ambrose  Cave,   Gents,   (or  Murder,  at4(^-^ 
the  Old-Baity,    London,    on  the   ift   of  June,    1688. 


The  Cafe. 


4  Jac .  II. 


THIS  is  no  State  Matter,  only  an  ordinary 
Trial  for  Murder,  and  that  very  imper- 
fect ;  however,  it  appears  that  fome  Gentle- 
men got  drunk  at  the  Swan-Tavern  on  Fijh- 
jlreet-Hill,  and  quarrelling  at  the  Tavern  Door, 
as  they  were  going  away,  Sir  Charles  Pym 
and  Mr.  Walters  drew  their  Swords  in  the  Street ; 
Sir  Charles  Pym  wounded  Mr.  Walters  in  the 


Thigh,  and  Mr.  Walters  run  Sir  Charles  through 
the  Body,  who  died  upon  the  Spot  •,  and  the 
Court  obferving  there  was  no  premeditated  Ma- 
lice, the  Gentlemen  having  never  feen  one  ano- 
ther before,,  directed  the  Jury  to  find  Mr.  Wal- 
ters guilty  of  Manflaughter  only  ;  and  the  other 
two,  being  in  the  Houfe  when  Sir  Charles  was 
killed,  were  acquitted. 


4 jac.8h. The  Trial  of  Philip  Stansfield,    Gent,    for  High- 4 j£8jJ  i 
Treafon  and  Parricide,   before  the  Earl  of  Linlithgow,  ~or">  \ 
Lord  Juftice  General,  and  other  Lords  Commiffioners, 
at  Edinburgh,  on  the  6th  of  February,  1688.  /\.  J ac.  II. 


Stans 
field** 
Trial. 


The  Indict- 
ment. 


TH  E  Indictment  charges,  that,  Whereas, 
by  the  Laws  of  Scotland,  the  fpeaking  of 
malicious  and  feditious  Words,  to  the  Difdain  of 
his  Majefty's  Perfon,  and  Contempt  of  his  Roy- 
al Government  •,    fuch  as  drinking  or  wifhing 
Confufion   to  his  Majefty,    is   High-Treafon  ; 
and  the  Curfing,  Beating,  Invading  or  Afiaffi- 
nating  a  Parent,  is  punifhable  with  Death  ;    the 
faid   Philip  Stansfield,  neverthelefs,  fhaking  off 
the  Fear  of  God,  &c.  did,  in  the  Months  of  June, 
July,  Auguft,  or  September  laft,  in  theKitchin 
of  Neiv-Milns,  as  a  moft  villainous  Traitor,  begin 
a  Health  to  the  Confufion  of  his  Majefty,  his 
lawful  Sovereign,  and  caufed  others  to  drink  the 
fame,     The  Indictment  further  charges, 

That,  notwithstanding  his  Father  had  given 
him  a  liberal  Education,  he  had  taken  ill  Courfes ; 
and  been  thrown  into  Prifon,  in  Southwark,  and 
at  Antwerp,  Orleans,  and  other  Places,  from 
which  his'  Father  had  releafed  him ;  and  yet  he 


fell  to  his  debauched  and  villainous  Courfes  again. 
Whereupon  his  Father  fignifying  his  Intentions 
to  difinherit  him,  and  fettle  his  Eftate  on  John 
Stansfield,  his  fecond  Son,  the  laid  Philip  did 
declare  he  would  cut  his  Father's  Throat,  and 
particularly  in  the  Months  of  January,  February, 
or  March,  in  the  Year  1687.  And  in  the 
Years  1683,  1684,  and  1685,  at  Brujfels,  Bre- 
da, and  other  Places  in  Holland  and  Flanders, 
and  in  the  Prifons  of  London  and  Southwark,  he 
did  moft  wickedly  and  unnaturally  rail  upon  and 
curfe  the  faid  Sir  James  Stansfield,  his  Parent, 
praying,  the  Devil  might  take  him,  the  Devil 
rive  him ;  declaring,  if  he  had  a  Sword,  he 
would  run  it  through  him  ;  and,  if  ever  he  came 
to  Scotland,  he  would  be  revenged  on  him  ;  and 
that  his  Mother  recovering  out  of  a  Swoon,  and 
faying,  fhe  fhould  die  fhortly,  he  aniwered,  By 
my  Soul,  my  Father  fhall  be  dead  before  you. 

That 
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1688.        That  in  the  Months  of  January,   February, 
4  Jac.  II.  March,  or  m  forne  other  Months  in  the  Year 
V-^N'%~/  1680,  81,  82,  83,  and  84,  or  one  or  other  of 
them,  he  did  attempt  to  affaffinate  his  faid  Fa- 
ther, by  purfuing  him  on  the  Highway,  and 
firing  Piftols  on  him. 

That  in  the  Month  of  November  Iaft^  the  faid 
Sir  James  Stansfield  coming  from  Edinburgh  to 
his  Houfe  at  New-Milns,  and  going  into  his 
Chamber  to  reft,  about  Ten  o'CJock  at  Night, 
and  being  alone  in  the  Room,  under  the  Credit, 
Truft,  and  Affurance  of  the  faid  Philip  his  Son, 
and  the  Servants  in  the  Family,  the  faid  Philip 
did  confult  with  one  George  Tomfon,  and  divers 
other  Perfons,  how  to  murder  him  ;  and  accord- 
ingly they  did  ftrangle  and  murder  him  in  his 
Bed-chamber  ;  and,  in  the  Dead  of  the  Night, 
carried  him  from  the  faid  Room,  and  threw  him 
into  a  Water  near  the  Houfe  :  That  the  next 
Morning,  when  the  Body  was  found,  the  faid 
Philip  caufed  him  to  be  buried  in  hafte,  and  re- 
futed to  flay  till  his  Friends  and  Phyficians 
viewed  it :  That  the  Body  being  taken  up  again 
by  Authority,  and  infpected  by  Surgeons,  it 
appeared  to  have  been  ftrangled,  and  not  drown- 
ed :  And  that  his  neareft  Relations  being  re- 
quired to  lift  the  Corps  into  the  Coffin,  after  it 
had  been  infpected,  upon  the  faid  Philip  Stans- 
field's  touching  of  it,  it  bled  afrefh  upon  the  faid 
Philip  ;  and  thereupon  he  let  the  Body  fall,  and 
fled  from  it,  in  the  greateft  Confternation,  cry- 
ing, Lord  have  Mercy  upon  me!  For  which  Crimes 
he  ought  to  be  punifhed,  as  the  Laws  of  Scotland 
require,  &c. 

The  Evidence  for  the  Crown  being  called, 
John  Robert fon,  Servant  to  the  dece&fedSivJajnes 
Stansfield,  depofed,  That  he  faw  the  Prifoner,  a 
little  before  Harveft  laft,  in  the  Kitchin  zt  New- 
Milns,  (his  Father  Sir  James'.?  Seat)  drink  Con- 
fufion  to  the  Pope,  Antichrift,  the  King  and 
the  Chancellor  ;  and  that  he  commanded  him, 
(the  Witnefs  J  to  drink  it  on  his  Knees:  That  he 
anfwering,  it  was  Treafon,  the  Prifoner  replied, 
Ye, Dog,  what  are  you  concerned?  you  do  not 
underftand  to  whom  you  fpeak. 

He  alfo  teftified,  that  he  heard  the  Prifoner 
wifh  the  Devil  might  take  his  Father  (Sir  James)  ; 
and  when  Sir  James  was  going  abroad,  prayed 
the  Devil  would  not  let  him,  or  any  of  his  Com- 
pany, come  back ;  and  at  other  Times  had  heard 
him  fay  of  his  faid  Father,  The  Devil  damn  him, 
theDevilrive  bim,&c.  adding,  that  hisFathergirn- 
ed  upon  him  like  a  Sheep's  Head  in  a  Pair  of 
Tongs.  Spojforth,  another  of  Sir  James's  Ser- 
vants, depofed,  that  he  heard  the  Prifoner  drink 
Confuiion  to  the  Pope,  the  King,  cifc.  Agnes 
Bruce  alfo  teftified,  fhe  heard  the  Prifoner,  in 
the  Kitchin  at  New-Milns,  drink  Confufion  to  the 
Pope  and  the  King,  and  made  the  laft  Witnefs 
drink  it  upon  his  Knees:  And  this  being  talked 
of  in  the  Family,  a  Week  afterwards,  he  faid, 
God  damn  him,  if  he  knew  who  divulged  it,  he 
would  be  their  Death. 

This  Witnefs  alfo  teftified,  that  fhe  had  often 
heard  the  Prifoner  vow  and  fwear,  he  would  kill 
any  Perfon  that  offended  him ;  and  that  he  con- 
verted much  with  Janet  Johnfion,  Wife  of 

Johnfton,  with  whom  he  had  a  criminal  Amour  ; 
and  with  George  Tom/on,  and  his  Wife,  (all  of 
them  charged  with  the  fa7ne  Murder)  :  That  fhe 
had  often  heard  the  Prifoner  curte  his  Father, 
and   exprefs  the   utmoft   Abhorrence  of  him  : 


Vhe  Evi- 
dence for 
the  King 


That  the  Night  before  Sir  James's  Death,  fhe      1688. 
thought  he  was  not  fo  merry  as  ufual :  That  when  4  Jac- ll 
he  came  home  on  the  Saturday  Night,  (when  he  ^^"^ 
was  fuppofed  to  be  murdered;    he  went  to  his 
Lady's  Chamber,  but  did  not  flay  a  Quarter  of 
an  Hour  there  •  his  Lady  quarrelling  with   him 
for  going  to  another   Houfe   before    he  came 
home. 

That  this  Witnefs,  going  the  next  Morning  to 
light  Sir  James's  Fire,  found  the  Bed  in  better 
Order  than  ufual,  and  Sir  James  gone;  and  de- 
firing  the  Body  might  be  brought  up  to,  his 
Chamber,  when  it  was  found,  the  Prifoner,  his 
Son,  anfwered,  it  fhould  not  enter  there ;  for 
he  had  died  more  like  a  Beaft  than  a  Man,  and 
caufed  it  to  be  laid  in  a  Cellar,  where  there  was 
very  little  Light :  That  he  took  the  Gold  and 
Silver  out  of  his  Father's  Pockets,  and  out  of  his 
Cabinet,  and  the  very  Buckles  out  of  his  Shoes, 
and  put  them  in  his  own,  within  an  Hour  after 
his  Father  was  found  in  the  Water :  That  a  lit- 
tie  before  this  Accident,  his  Mother  being  ill; 
and  faying,  fhe  fhould  die,  he  anfwered,  his 
Father  fhould  be  dead  firil. 

John  Shard,  another  of  Sir  James's  Servants, 
depofed,  that  a  little  after  the  Prifoner's  Mar- 
riage, he  heard  him  complain,  his  Father  gave 
him  too  fhort  an  Allowance  for  a  married  Man  » 
and  faid,  if  his  Father  gave  his  Eftate  to  his' 
Brother  John,  he  would  cut  his  Throat,  (he 
thought  he  meant  his  Father's  Throat) ;  and  that 
the  Night  before  he  was  found  dead,  he  heard 
Sir  James  fay  in  his  Chamber,  he  had  no  Com- 
fort in  his  Wife  and  Family. 

Roderick  Mackenzie,  Advocate,  depofed,  that 
about  a  Week  before  Sir  James's  Death,  ob- 
ferving  him  to  be  under  fome  Concern,  he  afk- 
ed  him,  what  troubled  him ;  and  Sir  James  an- 
fwered, he  had  no  Satisfaction  at  home  ;  that 
his  Son  was  the  greateft  Debauchee  upon  Earth  ; 
and  what  troubled  him  moft  was,  he  had  twice 
attempted  his  Perfon. 

Archibald  Dunbar,  Merchant,  depofed,  that 
Sir  James  told  him,  his  Son  fhot  two  Piftols  at 
him,  as  he  was  going  to  Lothian-Burn,  and  that, 
if  he  had  not  been  better  mounted  than  his  Sori, 
he  had  killed  him  ;  and  one  faying,  Sure  there 
could  not  be  Ball  in  the  Piftols,  Sir  James  an- 
fwered, he  had  too  many  Proofs  of  his  Son's  un- 
natural Behaviour :  That  Sir  James  durft  not  go 
to  Bed  that  Night,  hearing  a  Shot  or  two  made 
at  the  Door,  and  that  this  Witnefs  fat  up  with 
him  all  Night,  and  afterwards  conducted  him 
fafely  to  Edinburgh. 

:  Mr.  William  Clarke,  Advocate,  depofed,  that 
Sir  James  ordering  him  to  draw  a  Settlement, 
to  difpote  of  his  Eftate  to  his  younger  Son  John ; 
and  he  (the  Witnefs)  faying  his  Son  Philip  might 
be  reclaimed,  Sir  James  anfwered,  he  had  no 
Expectation  of  it  ;  for  when  he  was  at  tht  Lead 
Hills,  there  was  a  Piftol  fhot  at  him,  which, 
he  was    fure,  came  from  his  Son  Philip, 

John  Bell,  a  Minifter,  depofed,  that  the  Day 
before  Sir  James  died,  he  accompanied  him  from 
Edinburgh  to  his  Houfe  at  New-Milns  ;  that  both 
on  the  Way  and  at  Supper,  his  Diicourfe  was 
rational  and  pertinent  ^  that  after  Supper,  Sir 
James  went  with  him  (the  Witnefs)  to  his  Cham- 
ber, and  ftaid  with  him  till  1  en  o'Clock,  and 
his  Judgment  teemed  very  found  in  what  he  faid. 
■  That  the  Deponent  waking  in  die  Night, 
heard  a  great  Din,  a  confuted  Noife  of  feveral 
7  Q_  Voices, 
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id88.  Voices,  and  fometimes  heard  Perfons  walking, 
4  Jac-  \}i  which  afrighted  him,  and  occafioned  his  bolting 
v-^"v^  the  Chamber-Door  fafter :  That  he  ftill  heard 
Voices,  but  not  fo  plain,  till  they  came  about 
to  the  Chamber- Window,  and  then  he  heard 
Voices  as  high  as  before  ;  whereupon  he  rofe  a- 
gain,  and  endeavoured  to  look  out  at  the  Win- 
dow, but  could  not  open  it ;  and  that  the  Voices 
went  on,  towards  the  Garden  and  the  Water, 
till  he  heard  no  more  of  them. 

That  about  an  Hour  after  Day,  the  Prifoner 
came  to  his  (the  Witnefs's)  Chamber,  and  afk- 
ed  if  Sir  James  had  been  there  that  Morning  •, 
faid  he  had  been  feeking  him  on  the  Bank  of 
the  Water,  and  immediately  went  down  Stairs 
again  :  That  he  followed,  to  fee  what  he  meant, 
,  and  one  came  running,  and  faid,  they  had  found 
Sir  James  lying  in  the  Water ;  which  fo  afto- 
niihedhim,  (the  Witnefs)  that  he  returned  trem- 
bling to  his  Chamber,  and  foon  after  took  Horfe, 
but  returned  to  New-Milns  again  in  the  Evening  •, 
and  advifed  the  Prifoner  to  have  the  Corps  view- 
ed by  his  Friends,  and  the  Phyficians  ;  but  he 
buried  Sir  James  that  Night,  without  acquaint- 
ing the  Witnefs,  or  the  honeft  Men  of  the  Neigh- 
bourhood, with  it. 
*?heEui-  James  Murehead,  Surgeon,  depofed,  that  up- 
iHfUfj!3'  on  the  Prisoner's  affifting  to  lift  the  Body,  after  it 
had  been  fewed  up,  and  clean  Linnen  put  on,  it 
darted  out  Blood  through  the  Linnen,  from  the 
Left-Side  of  the  Neck,  which  the  Prifoner  touch- 
ed ;  but  that  when  he  (the  Witnefs  j,  and  the 
other  Surgeon,  put  on  the  Linnen,  and  ftirred 
and  moved  the  Head  and  Neck  before,  he  faw 
no  Blood  at  all.  The  faid  Murehead,  and  the 
other  Surgeon,  James  Crawfurd,  depofed  further, 
that  being  ordered  by  Sir  John  Dalrymple,  his 
Majefty's  Advocate,  to  view  the  Corps,  they 
obferved  the  Face  to  be  a  little  fwelled,  &c .  and 
upon  their  Report  the  Surgeons  of  Edinburgh 
gave  their  Opinions. 

That  whereas  there  was  found  a  Swelling  and 
preternatural  Rednefs  in  the  Face  ;  a-  large  conT 
ipicuous  Tumour,  about  three  Inches  broad,  of 
a  dark-red  or  black  Colour,  frcm  one  Side  of 
the  Larinx,  round  backwards  to  the  other  Side 
thereof ;   a  large  Swelling  betwixt  the  Chin  and 
the  Cartilago  Scutiformis  ;  the  Jugular  Veins  on 
both  Sides  very  large  and  diftended j  and  when 
Incifion  was  made  downwards,  betwixt  the  Os 
Hyoid  and  Larinx,  was  obferved  a  Laxnefs  and 
Diftance  between  the  Os  Hyoid  and  the  Carti- 
lago Scutiformis :  Incifion  being  made  along  the 
Tumour,  it  was  found  full  of  bruifed  Blood ;  the 
Jugulars  likewife,  when  opened,  yielding  a  con- 
siderable Quantity  of  Blood,  efpecially  on  the 
Left  Side,  no  Smell  or  Corruption  appearing  in 
any  Part  of  the  Body  :  It  was  very  probable  thefe 
Parts    had  fuffered    fome   External   Violence, 
which  hath  made  them  appear  fo  far  different 
from  their  natural  Figure,  and  Colour,  and  could 
not  be  caufed  by  drowning  fimply :    That  the 
Breaft  and  Belly  being  opened,  and  the  Lungs 
diftended,    the  Bronchi  full  of  Air,  without  any 
Water,  nor  any  Water  found  in  the  Stomach  or 
Interlines ;  a  Body,  when  drowned,  being  gene- 
rally found  to  have  much  Water  in  it,  with  o- 
ther  Circumftances  of  the   Report  confidered, 
gave  juft  Ground  to  think  he  was  not  drowned. 

The   College  of  Phyficians    at     Edinburgh, 
having,  at  the  Defire  of  his  Majefty's  Advocate^ 


confidered  the  faid  Report  of  the  Surgeons,  deli- 
vered their  Opinions,    That  there  was  fuffcient  * 
Grounds  to  believe  the  faid  Sir  James  Stansfield  ** 
was  jirangled,  and  not  drowned. 

Humphry  Spurway  being  fworn,  depofed,  that 
waiting  on  Sir  James,  about  fix  Weeks  before 
his  Death,  and  obferving  he  was  not  fo  pleafant 
as  ufual,  he  enquired  the  Reafon  ;  Sir  James 
fighed,  and  wringing  his  Hands,  while  the 
Tears  trickled  down  his  Cheeks,  he  faid  he  had 
great  Caufe  for  it :  He  had  borne  his  Burthen 
without  complaining  to  others,  but  he  had  a 
very  v/icked  Family  ;  and  it  was  very  fad,  that  a 
Man  fhould  be  deftroyed  by  his  own  Bowels  : 
Let  him  be  never  fo  fparing  at  home  and  abroad, 
yet  his  Family  at  home  confumed  him  ;  and 
mentioned  feveral  large  Sums  they  had  expended 
beyond  what  he  allowed  them,  which  was  very 
fufficient :  But  what  grieved  him  moft  was,  that 
his  youngeft  Son,  whom  he  had  fome  Hopes  of, 
and  whom  he  had  fettled  his  Eftate  upon,  was 
debauched  by  his  eldeft  Son,  and  came  home 
feveral  Times  of  late,  as  drunk  as  the  other  : 
That  on  the  Saturday  Night  Sir  James  died,  he 
(the  Witnefs)  was  with  him,  and  Mr.  Bell  the 
Minifter,  at  the  Houfe  of  one  Marr,  at  New- 
Milns,  and  he  fufpected  Sir  James  had  fome 
Fears  upon  him,  that  he  did  not  go  firft  to  his 
own  Houfe,  when  he  came  from  Edinburgh :  That 
Sir  James  and  the  Minifter  afterwards  went 
home  ;  and  the  next  Morning  he  (the  Witnefs) 
hearing  Sir  James  was  miffing,  and  meeting  the 
Prifoner,  who  demanded  what  could  be  the  Oc- 
cafion  of  this  Man's  Difcontent,  that  he  fhould 
thus  leave  his  Lodgings,  he  (the  Witnefs)  re- 
plied, do  you  wonder  at  his  Difcontent,  that  ne- 
ver gave  him  Content  ?  Whereupon  the  Prifoner 
turned  his  Back  upon  him :  That  he,  the  Wit- 
nefs, then  fent  out  Sir  James's  Servants,  and  his 
own,  to  look  for  him  ;  and  at  length  they  found 
him  in  the  River,  a  little  Weft  of  the  Town  ; 
the  Corps  floating  on  the  Water,  about  eight 
Feet  from  the  River's  Brink,  lying  on  its  Face, 
with  only  a  Coat  and  Waiftcoat  loofe  about  it ; 
the  Bank  of  the  River  being  beaten  to  mafh  with 
Feet,  and  the  Ground  open  and  mellow,  though 
it  was  a  frofty  Morning. 

That  early  on  Monday  Morning,  about  Three 
o'Clock,  he  faw  great  Lights  at  the  Gates  of  the 
Deceafed  ;  and,  upon  Enquiry,  found  they  were 
carrying  the  Corps  to  be  buried  at  Morum,  pre- 
tending it  was  by  the  Lord  Advocate's  Order : 
However,  on  Tuefday  Night,  Mr.  Campbel,  and 
two  other  Gentlemen,  and  two  Surgeons,  called 
him  (the  Witnefs,)  out  of  his  Bed,  having  an 
Order  frdm  the  Lord  Advocate  to  take  up  the 
Body  ;  that  he  went  with  them,  and  they  carri- 
ed the  Corps  into  the  Church,  and  found  it  in 
the  Condition  the  Surgeons  depofed,  (as  above) 
and  particularly,  that  the  Corps  bled  on  thePri- 
foner's  touching  of  it. 

James  Mitchel,  Nephew  of  the  Deceafed,  de- 
pofed, that  about  twenty  Days  before  Sir  James's 
Death,  he  heard  the  Prifoner  fay,  That  if  his 
Father  difpofed  of  his  Eftate  from  him,  he  would 
kill  him,  though  he  died  in  the  Grafs-Market 
for  it. 

James  Dick  depofed,  that  he  faw  the  Body 
taken  out  of  the  Water,  and  obferved  no  Water 
came  from  it. 
The  King's  Advocate  defired  two  Children 

might 
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itfSS.     might  be  examined,    viz.    James  Tom/on,    the  .  of  the  Body,  and  the  Incifions  of  the  Surgeons  •     i588. 
fi^Ji  Son  of  George    Tomfon,    being    about  thirteen  [  and  that  other  People  touching  the  Body  at  the'  4jae  IX 
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Years  of  Age  •,  and  Anne  Johnfton,  the  Daugh- 
ter of  Janet  Johnfton,  about  ten  Years  of  Age  ; 
but  the  Court  refufed  it :  However,  at  the  In- 
ftance  of  the  Jury,  they  were  permitted  to  de- 
clare what  they  knew,  without  Oath. 

The  Subftance  of  what  the  Boy  faid,  was, 
that  his  Father  and  Mother  arofe  that  Night  Sir 
James  was  murdered,  and  went  out -,  and  return- 
ing about  two  Hours  after,  he  heard  his  Father 
fay,  the  Deed  was  done,  and  that  the  Prifoner 
guarded  the  Door  with  a  drawn  Sword,  and  a 
bended  Piftol ;  that  he  never  thought  a  Man 
would  have  died  fo  foon  •,  and  that  they  carried 
him  out  to  the  Water-Side,  and  tied  a  Stone  a- 
bout  his  Neck  ;  but  they  afterwards  took  away 
the  Stone,  and  threw  him  into  the  Water  ;  and 
that  his  Father  faid,  he  was  afraid  the  Murder 
would  come  out ;  whereupon  his  Mother  an- 
fwered,  Hout  Fool !  there  is  no  fear  of  that  •> 
it  will  be  thought  he  drowned  himfelf. 

The  Girl  depofed,  that  the  Night  Sir  James 
was  killed,  the  Prifoner  was  at  her  Mother's 
Houfe  (with  whom  the  Prifoner  had  a  crimi- 
nal Converfation)  ;  that  he  fent  for  George  'Tom- 
fon and  his  Wife,  (fuppofed  to  be  concerned  in 
the  Murder)  •,  and  that,  after  they  went  out,  her 
Mother  followed,  and  did  not  return  till  Two 
in  the  Morning  ;  and  her  Father  faid,  Bitch, 
Whore!  Where  have  you  been  fo  long?  To 
which  her  Mother  anfwered,  Where-everl  have 
been,  the  Deed  is  done-,  and  then  went  to  Bed. 

The  Prifoner's  Advocates,  or  Counfel,  faid 
in  his  Defence,  That  his  drinking  Confufion  to 
the  King,  was  an  improbable  Calumny,  he 
having,  on  all  Occafions,  given  Teftimonies  of 
his  Loyalty,  particularly  at  Monmouth's  Rebel- 
lion •,  when  he  entered  himfelf  a  Volunteer  in 
the  Earl  of  Dunbar  ton's  Regiment,  where  he 
remained  till  the  Rebels  were  defeated  :  That 
he  could  not  conceive  any  Difpleafure  againft 
his  Father,  for  fettling  his  Eftate  on  his  fecond 
Son,  becaufe  he  did  not  know  of  it  till  after  his 
Death. 

As  to  the  pretended  Curfes  and  Imprecations, 
faid  to  be  uttered  againft  his  Father,  if  he  had 
been  guilty  of  them,  they  were  pardoned  by 
the  Act  of  Indemnity,  in  1685:  And  as  to  his 
railing  or  curfing  his  Father,  fince,  thefe  if  any, 
muft  be  underftood  to  be  forgiven,  becaufe  his 
Father  was  reconciled  to  him,  employed  him 
fince  to  receive  his  Rents,  and  ftiled  himfelf  his 
loving  Father  in  his  Letters. 

As  to  the  Statute  which  made  Murder  under 
Truft  to  be  Treafon  ;  the  Father  could  not  be 
faid  to  be  under  the  Truft  of  his  Son,  as  a  Tra- 
veller was  under  the  Protection  of  his  Hoft  at 
an  Inn. 

That  the  Circumflances,  from  whence  it  was 
inferred  he  was  guilty  of  his  Father's  Death, 
were  very  remote  and  uncertain ;  and  as  to  his 
firing  Piftols  in  1683  and  1684,  it  was  not  like- 
ly, becaufe  there  was  an  entire  Friendfhip  be- 
tween his  Father  and  him  at  that  Time :  How- 
ever, thofe  Facts  were  pardoned,  being  before 
the  Act  of  Indemnity  ;  and  for  the  bleeding  of 
the  Corps,  it  was  a  fuperftitious  Obfervation, 
founded  neither  upon  Law  nor  Reafon :  The 
bleeding  was  probably  occafioned  by  the  moving 


the  King's 

Advocate 

contra. 


fame  Time,   it  could  not  be  afcribed  to  the  Pri- 
foner. 

That  in  Capital  Crimes,  where  the  Charge 
was  founded,  as  this  was,  upon  Prefumptions, 
the  Perfon  ought  not  to  be  found  guilty  on  re- 
mote and  uncertain  Conjectures  •,  and  befides, 
thofe  Prefumptions  were  over-balanced  by  Pre- 
fumptions on  the  other  Side  :  It  was  rather  to 
be  prefumed,  Sir  James  threw  himfelf  into  the 
Water,  being  fubject  to  Melancholy,  and  had 
before  attempted  to  throw  himfelf  out  of  a  Win- 
dow :  And,  if  he  was  murdered,  it  could  not 
be  prefumed,  the  Prifoner  fhould  break  through 
all  the  Ties  of  Nature  to  do  it,  when  there  was 
an  entire  Friendfhip  between  them.  Had  he 
been  confcious  of  any  Concern  in  it,  he  fhould 
have  fled,  whereas  he  furrendered  himfelf  as  foon 
as  he  heard  he  was  fufpected  •,  which  alone  was 
fufficient  to  take  off  the  Prefumptions  urged  a- 
gainft  him. 

His  Majefty's  Advocate  anfwered,  The  tfheJr- 
drinking  or  wifhing  Confufion  to  his  Majefty,  gume«tof 
( which  was  not  denied )  was  Treafon :  And 
that  the  Words  were  fpoken  deliberately  or  ma- 
licioufly,  appeared-  from  their  being  repeated, 
and  others  forced  to  drink  the  fame  Health  ;  and 
he  had  a  due  Senfe  of  the  Importance  of  the 
Words,  by  conjureing  the  Company  to  Secrecy, 
and  threatning  to  brain  them  that -fhould  dif- 
cover  it. 

That  the  Crime  of  curfing  Parents  was  not 
included  in  the  General  Act  of  Indemnity : 
And  as  to  the  Crime  being  forgiven  by  his  Fa- 
ther, becaufe  he  feemed  reconciled,  they  in- 
fifted,  where  the  Publick  was  concerned,  an 
exprefs  Releafe  could  not  have  difpenfed  with 
the  Punifhment. 

And  although  it  was  faid,  a  Son's  threatening 
to  cut  his  Father's  Throat  was  but  a  remote 
Circumflance,  and,  it  would  not  be  concluded 
from  thence,  he  actually  murdered  him  ;  yet, 
it  was  fuch  a  Circumftance,  that  unlefs  the  Pri- 
foner could  fhew  another  Perfon  killed  him,  he 
muft  be  reputed  the  Murderer. 

As  to  the  bleeding  of  the  Corps,  though  feve- 
ral  Perfons  touched  it,  none  of  their  Hands 
were  ftained  with  Blood  but  the  Prifoner's :  And 
the  Body  having  lain  two  Days  in  the  Grave,  in 
acoldSeafon,  the  Blood  muft  naturally  have 
been  congealed  -,  and  he  muft  attribute  it  there- 
fore to  the  Providence  of  God,  that  it  fell  a 
bleeding  afrefh  when  the  Prifoner  touched  it ; 
and,  that  the  horrible  Impreffions  it  made  on 
him,  'was  another  Argument  of  his  Guilt. 

And,  though  it  was  urged,  that  a  Capital 
Punifhment  cannot  be  inferred  on  bare  Conjec- 
tures, but  there  ought  to  be  clear  and  pofitive 
Teftimonies;  he  anfwered,  A  Complication 
and  Conjunction  of  fo  many  Circumftances, 
though  none  of  them,  per  fe,  was  fufficient ;  yet 
all  of  them  together  induced  a  greater  Certainty 
than  two  pofitive  WitnefTes. 

And  whereas  it  was  faid,  It  could  not  be 
prefumed,  he  was  guilty  of  fo  unnatural  a 
Crime  -,  they  anfwered,  The  Fact  being  fo 
ftrongly  proved,  this  did  but  conclude  the  greater 
Guilt :  That  though  Sir  James  had  been  melan- 
choly and  difturbed  in  the  Year  1679,  he  was 
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known  to  be  recovered,  and  ever  fince  of  a  fe- 
date  and  compofed  Temper  of  Mind,  and  fo 
capable  of  Bufinefs,  as  to  be  intrufted  by  the 
wifeft  Men  in  the  Kingdom  :  But,  befides,  as 
it  appeared  he  was  ftrangled,  it  could  not  be 
preiumed  he  walked  out  and  drowned  himfelf 
afterwards.  As  to  the  Prifoner's  furrendring 
himfelf,  it  was  agreeable  to  the  reft  of  his  Im- 
pudence ;  and  he  might  imagine,  by  that  Ac- 
tion, to  make  the  World  believe  he  was  inno- 
cent. 
ifbe  Reply  The  Prifoner's  Counfel  replied,  As  to  the 
of  the  Pri-  Treafonable  Expreffions,  that  it  appeared 
^ers(l  the  Prifonerwas  furprifed  into  them,  by  his 
ou^e'  conjureing  Perlbns  to  Secrecy-,  and  fuch  hafty 
Expreffions  were  never  laid  hold  on  to  infer  a 
Capital  Punifhment,  where  the  Party  accufed 
was  not  otherwife  fufpected  of  Difloyalty  :  They 
infifte'd  ftill  upon  the  Act  of  Indemnity,  by 
which  all  Murders  and  Robberies  were  exprefly 
pardoned  ;  for,  that  a  Pardon  ought  to  be 
taken  in  the  mod  ample  and  beneficial  Senfe  for 
the  Subject ;  and  the  Prifoner  having  no  vifible 
Fortune  all  that  Time,  did  not  come  within 
the  Exception  in  that  Act. 

They  ftill  infifted  alfo,  that  all  Pretence  of 
private  Injury  was  taken  away,  by  the  offend- 
ed Party's  diffembling  it,  and  appearing  recon- 
ciled •,  and  the  Act  being  intended  in  Favour  of 
Parents,  was  never  executed  but  at  their  In- 
ftance  :  As  to  the  habitual  Curfing  and  Swearing, 
it  was  pardoned  by  the  A<t  of  Indemnity  ;  and 
befides,  the  particular  Inftances  ought  to  have 
been  charged  in  the  Indictment,  or  the  Prifoner 
could  not  be  punifhed  for  them. 

As  to  the  Teftimony  of  the  Minifter,  he  ap- 
peared to  be  in  fuch  Terror  and  Confufion  by 
his  own  Evidence,  as  rendred  him  incapable  of 
obferving  or  judging  what  happened  :  And  as 
to  the  Body's  floating,  it  might  be  occafioned 
by  a  great  Coat  the  Prifoner  had  on  :  As  to  there 
being  no  Water  in  the  Body,  when  the  Surgeons 
opened  it,  the  Water  might  have  run  out  be- 
Fore:  And,  although  a  Man  who  was  unwill- 
ingly drowned,  by  endeavouring  to  breathe  as 
long  as  he  could,  might  fuck  in  a  great  deal  of 
Water ;  yet  when  a  Man  drowned  himfelf,  he 
might  be  fuppofed  to  hold  his  Breath  for  the 
quicker  Difpatch  •,  and  his  holding  his  Breath 
might  occafion  the  Body  to   float,    and  prevent 


the  Water  coming  in  :    That  the 


Collar 


thrown  about  the  Neck  of  the  Deceafed,  and 
by  which  he  was  pulled  out,  might  occafion 
the  congealed  Blood  there ;  and  the  Ice  remain- 
ing unbroken  near  the  Bank  where  the  Body  lay 
('though  very  thin),  made  it  apparent,  the  De- 
ceafed jumped  in :  And,  as  to  the  Opinions  of 


the  Phyficians  and  Surgeons,  they  were  founded     1688. 
on  the  Report  of  one  or  two  Surgeons,  on  whofe  *J3C- IJ- 
Skill  or  Ignorance  that  Matter  depended  :  But  ^^^^ 
whatever  the  Prefumptions  were,  that   the  De- 
ceafed was  murdered,  they  could  not  affect  the 
Prifoner,  unlefs  there  was  Evidence  of  his  being 
concerned  in  it :   That  as  to  the  bleeding  of  the 
Corps,  he  infifted  on  the  Anfwers  already  given  ; 
but  that  the  Prifoner  fhould  appear  furprifed  at 
the  Sight  of  his  Father's  Blood,  was   to   be  af- 
cribed  to  natural  Affection  and  filial  Piety,  ra- 
ther than  be  made  a  Prefumption  of  his   Guilt. 
Before  the  Jury  withdrew,    the  Court   gave 
them  the  following  Directions,  as  to  the  Points 
of  Law,  (viz.) 

1.  They  declared,  That  drinking  Confufion  potnUof 
to  the  King,  was  Treafon.  Law  ad- 

2.  That  curfing   his  Father  was  punifhablei^^^r 
with  Death:  And,  the  Court. 

3.  That  the  Act  of  Indemnity  would  not  a- 
vail  the  Prifoner,  it  not  being  defigned  to  ex- 
tend to  thofe  of  his  Quality. 

4.  That  as  to  his  Father's  Murder,  Prefump- 
tive  Proof  was  fufficient  Legal  Proof;  but  whe- 
ther the  Prefumptions  were  fufficient,  was  left 
to  the  Jury,  who  thereupon  withdrew. 

The  Jury  being  returned,  found  the  Prifoner  The  Pri- 
guilty  of  all  the    Facts  laid  in   the  Indictment,/"'7^  <""»- 
(viz.)  Of  Treafon,  of  curfing  his  Father,  and  *"ffft/» 
of  being  concerned  in  his  Murder. 

Whereupon  Sentence  of  High-Treafon   was  and  «xe- 
pronounced  on  him  ;  and  he  was  afterwards  ex- cuted- 
ecuted  as  a  Traitor. 

Thus  we  fee  the  Lawyers  of  Scotland  charge  Remarfo 
feveral  Crimes  of  different  Natures  in  one  In-(,»Stans- 
dictment,  as  Treafon,  Murder,  and  the  Curfing  field'* 
of  a  Father  ;  which  is  never  done  in  England  :  ^rtal- 
It  is  alfo  obfervable,  that  the  Curfing  a  Parent  is 
Capital  in  Scotland  ;  whereas  in  England  there 
are  too  many  young  Fellows,  who  look  upon 
an  undutiful  Behaviour  to  a  Parent,  and  the 
reproaching,  contemning,  and  even  curfing  and 
wifhing  the  Death  of  a  Father,  to  be  Inftances 
of  Gallantry  and  polite  Education :  Even  among 
Gentlemen,  we  hear  it  often  faid,  What  am  I 
more  obliged  to  my  Father  than  to  another  Man  ? 
If  he  has  no  Eft  ate  to  give  me,  I  owe  him  no 
Duty :  While  the  Heathen  Nations,  who  have 
no  other  Light  to  guide  them,  but  that  of  Na- 
ture, punifh  this  Crime  with  greater  Severity 
than  in  Scotland.  The  Chinefe,  we  find,  are  not 
content  with  punifhing  fuch  unnatural  Children 
in  their  own  Perfons }  but  the  very  Town, 
where  fuch  Infolence  is  fuffered  with  Impunity, 
is  deftroyed  •,  the  very  Foundations  ploughed 
up,  and  the  Ground  never  permitted  to  be 
built  or  inhabited  again. 
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iw6&  m.  Proceedings  of  the  Houfe  of 
b£T°      of  Cast  lemaine,    on 

main?,      ,  I      W .    &     M. 

Cafe. 

TH  E  Earl  of  Cajllemaine,  on  King  James's 
Abdication,  taking  a  Journey  from  Lon- 
don, towards  his  Seat  in  Montgomery/hire,  was 
apprehended  by  the  Mob  at  Ofwejlree,  a  fmall 
Corporation  on  the  Borders  of  that  County,  and 
carried  before  the  Mayor  of  that  Place,  who  fet 
a  Guard  upon  his  Lordfhip  at  his  Inn,  and  de- 
tained him  Prifoner  for  a  Month,  refufing  to 
admit  him  to  Bail :  He  was  afterwards  brought 
to  London  by  a  Party  of  Horfe,  and  committed 
to  the  Tome)-,  (by  what  Authority  does  not  ap- 
pear J  :  However,  the  Houfe  of  Commons  be- 
ing informed  his  Lordfhip  was  a  Prifoner  there, 
ordered  the  Governor  of  the  Tower  to  bring  him 
before  them  ;  and,  upon  his  appearing,  the 
Speaker  told  his  Lordfhip,  They  underftood 
he  went  Ambaflador  to  Ro?ne ;  and,  that  he 
alfo  took  his  Place  at  the  Board,  without  taking 
the  Oaths  ;  both  which  were  againft  Law  •,  and 
demanded  what  he  had  to  fay  for  himfelf. 

To  which  his  Lordfhip  anfwered,  That  he 
was  fo  far  from  defiring  to  be  lent  on  that  Em- 
baffy,  that  he  ufed  his  utmoft  Endeavours  to  a- 
void  it :  That  he  was  commanded  by  the  King 
to  undertake  that  Employment,  and  could  not 
reiufe  it  •,  and,  as  he  knew  no  Law  which  for- 
bad his  Obedience,  fo  neither  did  he  know  how 
fuch  a  Law  could  be  made j  for  the  Pope  being 
a  Temporal  Prince,  and  his  Territories  border- 
ing on  the  Mediterranean  and  Adriatick  Seas, 
if  the  Subjects  of  this  Crown  were  drove  into 
his  Ports,  or  furprized  in  their  Travels  by  a 
Roman  Party,  it  would  be  ftrange,  if  the  Go- 
vernment fliould  want  Power  to  fend  an  Agent 
to  reclaim  them  :  That  wherever  the  Commerce 
or  Intercourfe  of  Nations  had  been  prohibited, 
yet  the  Commander  in  Chief,  much  more  the 
Sovereign, had  ftill  the  Liberty  offending  aTrum- 
pet,  or  beating  a  Parley,  and  of  fending  and 
receiving  Letters  in  any  Exigency  of  Affairs  : 
And  as  to  Religion,  he  had  no  Commiffion  con- 
cerning it,  or  ever  tranfacted  any  thing  with  his 
Holinefs  about  it. 

That  while  he  was  at  Rome,  his  Houfe  was  a 
Place  of  Refuge  for  all  his  diftreffed  Fellow-Sub- 
jects :  HefawJufticedoneto;the£;zg-/^ Merchants, 
whenever  they  were  abufed  or  molefted  in  their 
Traffick :  His  Care  extended  to  all  our  Fac- 
tories in  Italy  ;  not  only  the  Confuls,  but  every 
private  Man  had  eafy  Accefs  to  him,  and  he 
was  indefatigable  in  ferving  them  ;  infomuch 
that  the  Turky  Merchants  had  returned  him  their 
Thanks. 

That  he  had  fpent  great  Sums  of  his  own  Mo- 
ney in  his  EmbafTy,  for  the  Honour  and  Ad- 
vantage of  the  Nation:  And  had  he  been  fent 
to  the  Mahometans  at  Conjlantinople,  or  the 
Pagans  of  China,  the  Figure  he  made  would 
not  have  been  cenfured,  as  an  Honour  done  to 
their  refpeftive  Religions,  but  for  the  Glory 
of  his  own  Nation  :  And  he  could  not  but  hope, 
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they  would  have  a  favourable  Opinion  of  an 
Ambaflador,  though  at  Rome,  who,  to  the  ut- 
moft of  his  Power,  had  maintained  the  Glory 
and  Grandeur  of  the  Englijh  Nation:  That  if 
he  had  done  amifs  in  obeying  the  King's  Com- 
mands, then  no  Conful  who  purfued  a  Pirate  or 
Banditti  to  Rome,  nor  any  private  Factor,  who 
followed  a  Debtor  thither,  could  be  innocent  , 
but  might  be  charged  as  Contemners  or  Breakers 
of  the  Law. 

That  as  to  his  fitting  in  Council  without  tak- 
ing the  Oaths,  the  Judges  had  delivered  their 
Opinions,  that  the  King  could  difpenfe  with 
them  ;  and  therefore,  he  did  not  think  his  o- 
mitting  to  take  them  anyt  Ciine:  If  it  was  a 
Fault,  the  Judges  were  more  to  blame  than  he, 
who  led  him  into  that  Error. 

Then  the  Houfe  demanding  to  fee  his  Lord- 
fhips  Inftructions ;  he  anfwered,  That  at  his 
fetting  out  for  Wales,  he  burnt  his  Papers,  ef- 
pecially  thofe  that  related  to  Rome,  which  he 
knew,  inthefe  Times  of  Trouble  and  Diffrac- 
tion, would  render  him  liable  to  the  Cenfure  of 
every  malicious  Man  :  But  there  was  nothing  in 
them  but  Things  of  Courfe,  and  Copies  of  thofe 
Powers  might  be  found  in  the  Lord  Sunderland's 
Office  ;  and  he  had  not  any  private  Inftructions. 

Then  his  Lordfhip  withdrawing,  the   Com-  'the  Com- 
mons   ordered,    That  the  Earl  of  Caftlemaihe  mom  com: 
fhould  fland  committed  to  the  Tower,  by  a  "War-  TfJ^l 
rant  from   that  Houfe,  for  High-Treafon,    \n  for  High- 
endeavouring  to  reconcile  this  Kingdom  to  the  Treafin. 
See  of  Rome,  and  for  other  High   Crimes  and 
Mifdemeanors. 

His  Lordfhip  remained  a  Prifoner  in  the 
Tower,  till  the  fifth  of  February  following, 
when  he  brought  his  Habeas  Corpus,  and  was 
admitted  to  Bail  by  the  Court  of  King's-Bench, 
Mr.  Attorney  having  nothing  to  object  againft 
him  ;  and  I  do  not  meet  with  any  further  Pro- 
fecution  of  this  Lord  afterwards. 

His  Lordfhip  complained,  That  he  was  ille-  Remarks. 
gaily  imprifoned  and  detained  •,  which  he  would 
have  Reafon  for,  if  it  had  been  in  fettled 
Times ;  but  Allowance  muft  be  made  for  fuch 
great  Turns  of  State.  It  was  certain,  there 
was  lefs  Mifchief  done,  and  fewer  illegal  Acts 
committed,  than  could  have  been  expected  on 
[the  Abdication  of  King  James.  But  how  the 
Houfe  of  Commons  came  to  order  his  Lord- 
fhip to  be  detained  in  Prifon  for  High-Treafon, 
by  their  own  Warrant,  when  the  Courts  of 
Wejlminfter-Hall  were  open,  and  Magiftrates 
appointed  by  King  William,  who  might  have 
committed  the  Prifoner  in  a  legal  and  regular 
Way,  is  not  eafy  to  conceive  ;  for  the  Houfe 
of  Commons  feldom  do  commit  for  High- 
Treafon,  but  leave  k  to  the  Magiftrate,  whofe 
.proper  Bufinefs  it  is  •,  efpecially  if  the  Party  be 
jnone  of  their  own  Members,  as  the  Lord  Cajtle- 
^maine  was  not. 
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THt  I  S  is  indeed  nb  Trial,  but  barely  an 
Arraignment :  For  the  Prifbners  making 
their  Challenges,  there  were  not  Freeholders  e- 
nough  remaining  in  the  Pannel  to  try  them  •,  and 
before  another  Aflizes,  the  War  commenced 
between  King  James  and  King  Willia?n,  and 
the  Courts  of  Juftice  were  fhut  up  •,  and  the 
"War  concluding  in  Favour  of  the  latter  *  they 
were  difmifTed  of  Courfe. 


The  Cafe  was  no  more  than  this  :  Mr.  Prict 
and  his  Neighbours  had  fhut  themfelves  up  in 
his  Houfe,  or  Caftle  of  Ballinderry,  to  prevent 
their  being  plundered  by  the  Irijh  Papifts  -,  and 
refufing  to  furrender  to  fome  Popifh  Officers, 
this  was  termed  a  Rebellion  -,  and  they  were  all 
indi&ed  for  High  Treafon,  though  they  did 
furrender  afterwards  to  Colonel  Sheldon,  who 
was  fent  by  the  Government  to  fummon  them. 


$£M The  Trial  of  Sir  RichardGrahme,  Bart.  (Vif~ a1j*£  , 
count  Prejion)  for  High-Treajon,  at  the  Old-Baily,^'^ 
London,   on  the  1 6th  of  January,  1 690.     2   W.  &  M. 


LordPriC- 

ton's 

fTrial 


Zhe  InM-  t~jr\  H  E  Prifoner  was  indicted  and  arraigned 
mm.  J^     (together  with  John  AJhton,  and  Edmund 

Elliot,  Gentlemen)  for  High-Treafon,  in  com- 
paring the  Death  of  their  prefent  Majefties  King 
William  and  Queen  Mary ;  and,  for  that  End, 
On  the  29th  Day  of  December,  in  the  fecond 
Year  of  their  faid  Majefties  Reign,  at  the  Pariih 
of  St.  Clement-Danes,  in  the  County  of  Middle- 
sex, traitorOufly  confulting  and  agreeing  to  raife 
great  Numbers  of  armed  Men,  to  make  War 
and  Rebellion  againft  the  faid  King  and 
Queen  •,  and  preparing  and  compofing  divers 
treafonable  Letters,  Notes,  Memorandums, 
and  Inftructions,  in  Writing,  to  inform  Lewis 
the  French  King,  and  his  Subjects,  their  Ma- 
jefties Enemies,  of  the  Number,  Force,  and 
Condition  of  their  Majefties  Ships  of  War  ;  and 
how  the  Caftles  and  Fortreffes  of  Port/mouth, 
South-Sea,  and  Gbjport,  were  fortified,  and 
might  betaken-,  as  alfo  how  they  might  invade 
the  Kingdom,  and  depofe  their  Majefties  •,  and 
when  and  where  the  Enemy's  Fleet  might  at- 
tack their  Majefties,  infult  the  City  of  London, 
and  procure  War  and  Rebellion  in  the  King- 
dom :  That  they  did  alfo  keep  and  conceal  two 
feveral  Bills  of  Exchange,  for  the  Ufe  of  the 
Enemy  •,  and,  for  the  Sum  of  ioo  Pounds,  did 
hire  a  Ship  to  tranfport  themfelves,  and  the 
faid  Bills  of  Exchange,  Notes,  Memorandums, 
and  Inftru&ions,  beyond  Sea,  to  their  Majefties 
Enemies :  That  they  prepared  a  Boat  to  carry 
them  to  the  faid  Ship ;  and  being  on  Board,  did 
fail  towards  France  with  the  laid  Papers  :  And  the 
Indi&ment  further  charges  them  with  adhering 
to  the  faid  Enemies  of  the  King  and  Queen, 
and  preparing  the  faid  Papers,  &c.  in  Execu- 
tion and  Performance  of  the  faid  Adhefion,  a- 
gainft  the  Duty  of  their  Allegiance,  &c. 
ZWPVef-  The  Lord  Prejion  upon  his  Arraignment,  faid, 
ton iw//j  He  founci  ne  was  indicted  by  the  Name  of  Sir 
°Pe"  Richard  Grahme  ;  but  he  thought  he  was-  in- 1 
'    titled  to  another  Way  of  Trial,  as  being  a  Peer  J 


might 


of  England  before  the  Vote  of  Abdication  -,  at  a 
Time  when  all  Writs  and  Proceffts  run  in  the 
late  King's  Name,  and  all  Officers  acted  by 
Virtue  of  his  CommifTions. 

The  Lord  Chief  Juftice  Holt  anfwered,  If 
his  Lordfhip  pleaded  that  he  was  made  a 
Peer  by  a  Patent  under  the  great^eal,  he  muft 
produce  it  under  the  Great  Seal. 

Lord  Prejion  replied,  He  hoped  the  Court 
would  enable  him  to  do  it,  by  fending  an  Order 
to  the  Clerk  of  the  Houfe  of  Lords  to  bring  the 
Patent,  for  it  was  in  his  Hands. 

The  Chief  Juftice  faid,  That  was  not  in  their 
Power  ;  and,  if  he  infifted  on  his  Peerage,  he 
muft  be  ready  to  make  it  out  immediately,  they 
were  not  to  enable  him  to  plead  to  the  Jurif- 
diction  of  the  Court. 

Lord  Prejion  then  defired  his  Counfel 
be  heard  to  that  Matter. 

Here    Mr.  Solicitor  (Somers)    informed  the  jfr  Soli- 
Court,  that  on  the  eleventh  of  November,  1689,  titer 
the  Lord  Prejion  did  claim  his  Peerage  in  the/-**1"*" 
Houfe  of  Lords,  and  produced  his  Patent  from  PaU"lfat. 
the  late  King  James :  Whereupon  the  Houfe  of  f0wd! 
Peers  committed   him  to  the   Cuftody  of  the 
Black-Rod :  And  the  next  Day,  upon  a  folemn 
Debate,  concerning  the  Validity  of  the  Patent, 
their  Lordfhips   having  confulted  the   Judges, 
did  adjudge  and  declare,  That   the  Patent  was 
null  and  void  ;  and,  upon  the  27th  of  the  fame 
Month  of  November,  upon  my   Lord  Prejlon's 
Submiffion  and  Petition,and  difclaiming  his  Right 
of  Peerage,  his  Lordfhip  was  difcharged  •,  and 
this  Matter  having   thus  received  a  folemn  De- 
termination in  a  proper  Court,  he  did  not  think 
it  would   have  been  urged  again  in  this  Place : 
But  that  there  was  nothing  offered  by  my  Lord, 
that  the  Court  could  take  any  legal  Notice  of  : 
If  my  Lord  would  plead  to  the  Jurifdiction  of 
the  Court,  he  ought  to  bring  his  Plea  in  Form, 
and  be  ready  with  his  Proofs  to  make  it  good. 

Then 
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/ overs  de- 
fire  a  Copy 
of  the  In- 
di{fment} 


and  Time 
to  prepare 
for  their 
Trial 


Then  the  Chief  Juftice;  and  the  reft  of  the 
Judges,  declared,  His  Lordfhip  had  offered  no- 
thing they  could  take  Notice  of,  unlefs  he  had 
his  Patent  to  produce ;  and  they  could,  not  give 
himTime  to  plead  to  the  Jurifdidtion  of  the  Court. 

His  Lordfhip,  and  the  other  Prifoners,  then 
defired  the  Indictment  might  be  read  in  Latin; 
which  was  granted :  They  alfo  defired.  a  Copy 
of  the  Indictment  ;  infilling,  that  by  the  46th 
of  Edw.  III.  every  Prifoner  might  have  a  Co- 
py of  the  Records ;  and  that  it.  was  given,  as  a 
Reafon  for  the  Reverfal  of  Mr.  Cornifh's  At- 
tainder, that  it  was  not  a  legal  Trial,  becaufe 
he  had  not  a  Copy  of  his  Indictment; 

The  Chief  Juftice  anfwered,  That  was  a  pri- 
vate Act  ;  he  never  faw  it,  nor  could  he  take 
Notice  of  it :  It  had  not  been  the  Courfe  to  al- 
low a  Prifoner  -a  Copy  of  his  Indictment ;  it  was 
denied  to  Colonel  Sidney,  Sir  Harry  Vane,  and 
my  Lord  Ruffel. 

Then  the  Lord  Prejlon  cited  the  Statute  of  4.6 
Ed-w.  III.  which  fays,  That  all  Perfons  were  to 
have  Copies  of  Records,  and  defired  Counfel  to 
ipeak  to  it. 

The  Chief  Juftice  anfwered,  That  was  only 
meant  of  Records,  that  were  to  be  given  in  E- 
vidence,  and  the  Indictment  was  no  Evidence ; 
nor  did  they  think  fit  to  allow  him  Counfel  in  a 
Cafe  that  was  fb  plain. 

Then  the  Prifoners  infilled  on  having  more 
Time  allowed  them,  to  prepare  for  their  Trial, 
having  had  but  fix  or  feven  Days  Notice.  The 
Chief  Juftice  anfwered,  Seven  Days  was  very 
fair  Notice  :  The  Prifoners  anfwered,  that  three 
of  the  feven  Days  they  had  not  the  Liberty  of 
feeing  their  Friends  or  Counfel. 

The  Court  told  them,  They  debated  the  Time 
of  their  Trial  too  early  ;  they  muft  firft  plead  to. 
the  Indictment. 

Then  the  Prifoners  feverally  pleaded,  Not 
Guilty. 

The  Prifoners  again  defiring  that  the  Trial 
might  be  put  off,  that  they  might  make  Enqui- 
ries into  the  Jurors  returned  upon  the  Pannel  : 
Mr.  Solicitor  anfwered,  There  could  be  no  Rea- 
fon for  putting  off  the  Trial  longer  than  till  To- 
morrow ;  that  was  Time  enough  for  making 
fuch  an  Enquiry  as  was  fit  and  juftifiable :  But 
if  by  Time  to  look  into  the  Jury,  was  meant 
Time  for  tampering  with  them,  that,  he  was  fure, 
the  Court  would  not  permit. 

The  Lord  Prejlon  replied,  It  was  a  very  hard 
Prefumption,  that  their  afking  Time  to  enquire 
into  the  Pannel,  was  with  a  Defign  to  tamper 
with  the  Jury.  If  he  was  to  be  tried  to  Mor- 
row, he  was  as  willing  to  be  tried  to  Day ;  for  he 
was  as  ready  now,  as  he  fhould  be  then. 

Mr.  AJhton  added,  That  all  fuch  hafty  Pro- 
ceedings were  thought  very  hard  in  the  late 
Times  ;  and  particularly,  the  denying  Mr. Cornijh 
Time  :  And  it  was  one  of  the  Reafons  given  in 
this  King's  Declaration  for  his  coming  into  Eng- 
land, the  Hardfhips  that  the  Law  laid  upon 
Men  in  their  Trials,  which  he  came  to  pre- 
vent. 

The  Lord  Chief  Juftice  Pollexfen  anfwered, 
When  Men  were  plotting  againfl  the  Govern- 
ment, they  ought  not  to  have  Time  given  them 
to  carry  on  their  Plots  :  They  might  defire  the 
Trial  to  be  put  off,  in  Hopes  the  King  of  France 
might  come  and  determine  the  Matter  in  the 


mean  Time  %  nor  would  the  Court  give  them    1690.  . 
longer  Time  than  till  the  next  Day.  2W.&M. 

The  Prifoners  being  brought  to  the  Bar  again ",  ^"V^J 
on  Saturday  the  17th  of  January,   1 690-1,  and  ! 
the  Pannel  called  over,  they  declared,  they  would 
make  their  Challenges  feverally.     Whereupon 
they  were  tried  apart  ;'  and  Mr.  AJhton  arid  Mr.  ZWPt-e-. 
Elliot  being  fent  back  to  Newgate,  ('though  they  fton  tried 
defired  to  be  prefent  at  the  Lord  Prejlon's  Trial )/eParate'y- 
his  Lordfhip  was  ordered  to  look  to  his  Chal- 
lenges. 

Several  being  challenged  by  the  Prifoner,  zndCbaifengti 
others  for   the  King,  the  Lord  Prejlon  infilled,  h  the 
the  King's  Counfel  ought  to  fhew  Caufe  •,  but  **«'' 
was  told  by  the  Court,  they  need  not  to  fhew *' -■' 
Caufe,  till  the  Pannel  was  gone  through. 

A  Jury  being  fwbrn,  Mr.  Knapp  opened  the 
Indictment;  and  Mr.  Solicitor,  Sir  John  Somen, 
fhewed  the  Nature  and  Courfe  of  the  Evidence. 

Mr.  Solicitor-General.    My  Lords,  and  Gen-  Mr.  SoNct 
tlemen  of  the  Jury,   the  Indictment  hath  been'"  "pern 
opened  to  you  at  large,    and  I  do  not  doubt, the  Evi~> 
but  you  have  bbferved  it:   It  confifts  of  two**** 
Parts,  which  are  formed  upon  two  feveral  Bran- 
ches of  the  Statute  of  the  25th  of  Ed-w.  III.  The 
one  is  for  Comparing  and  Imagining  the  De- 
pofing  and  Definition   ath  of  the  King  and 
Queen;  the  other,  for  Aiding  arid  Affifting  the 
King  and  Queen's  Enemies. 

Treafon,  Gentlemen,  confifts  in  the  Imagi- 
nation of  the  Heart ;  but  becaufe  that  Imagina- 
tion of  the  Heart  can  be  difcovered  no  other 
way  but  by  fome  open  Aft  ;  therefore  the  Law 
doth  require  that  fome  Overt>Act,  manifefting 
that  Intention  and  Imagination,  be  afligned  and 
proved :  I  doubt  not,  but  you  have  obferved  that 
there  are  feveral  Overt-  Acts,  of  both  thefe  kinds 
of  Treafon,  afligned  in  this  Indictment. 

Gentlemen,  The  general  Defign  of  the  Con- 
fpiracy  fas  wilt  appear  by  the  Evidence)  was 
this:  The  King  and  Queen  were  to  be  depofed  ; 
and  this  was  to  be  effected  by  a  French  Army, 
and  a  French  Fleet.  It  will  be  eafily  granted, 
that  nothing  more  dreadful  can  enter  into  the  * 
Imagination  of  an  Englifi  Man,  than  the  De- 
ftruction  of  our  Fleet,  and  the  Conqueft  of  the 
Kingdom  by  the  Arms  of  France. 

But  yet  it  will  be  Part  of  the  Evidence,  that 
we  fhall  offer  to  you,  that  the  Prifoners,  and 
others  of  the  Confpirators,  feem  to  be  of  another 
Mind ;  for,  amonglt  the  Papers  which  were 
taken  with  the  Prifoners,  you  will  fee  one,  which 
is  ftiled,  The  Refult  of  a  Conference  •  wherein 
they  pretend  to  fhew,  the  Poffibility  of  reftor- 
ing  King  James,  by  the  Power  of  the  French 
King ;  and  yet  to  preferve  the  Proteftant  Reli- 
gion, and  the  Laws  and  Liberties  of  the  King- 
dom. They  themfelves  went  not  further  than 
to  think  it  poffible ;  and,  I  believe,  it  will  be 
hard  to  perfuade  any  other  Englijh  Man,  that  it 
is  poflible ;  unlefs  one  Inflance  could  be  given, 
that  the  French  King  ever  employed  his  Arms 
for  fetting  up  any  Body,  but  himfelf,  his  own 
Religion,  and  his  own  Government.  I  never 
heard,  that  he  did  pretend  to  form  any  Part  of 
his  Glories  upon  the  Virtue  of  Moderation,  or 
Self-denial.  And  there  can  hardly  be  imagined 
a  greater  Inflance  of  Self-denial,  than  for  the 
French  King,  after  he  had  deftroyed  the  Dutch 
and  Englijh  Fleets,  and  fubdued  our  Forces  at 
Land,  not  to  make  ufe  of  his  Succefs,  fo  as  to 
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1690.  add  thefe  three  Kingdoms  to  his  Conquefts,  and 
»W.©°M.  p0ffefs  himfelf  of  the  uncontefted  Dominion  of 
K*/~v>U  tne  gea  forever  .  Dut  oniy  t0  intitle  him,  at  fo 
great  Hazard  and  Expence,  to  become  a  Medi- 
ator between  King  James  and  the  People  of 
England,  and,  by  his  Mediation,  to  eftablifh 
the  Proteftant  Religion,  and  the  Liberties  of  the 
People :  And  yet,  as  abfurd  as  this  feems,  you 
will  find  this  to  be  the  Refult  of  one  of  their 
Conferences.  I  did  never  think  it  was  the  Part 
of  any,  who  were  of  Counfel  for  the  King,  in 
Cafes  of  this  Nature,  to  endeavour  to  aggravate 
the  Crime  of  the  Prifoners,  by  going  about  to 
put  falfe  Colours  upon  Evidence,  or  to  give  it 
more  than  its  due  Weight;  and  therefore,  I 
mall  be  fure  to  forbear  any  Thing  of  that  Na- 
ture :  But  I  think  it  my  Duty  to  give  fome 
ihoft  Account  of  the  Nature  and  Courfe  of 
the  Evidence  to  be  produced  to  you  •,  which 
confifting  of  feveral  Sorts,  it  will  be  in  fome 
fort  neceffary  to  open  it,  that  you  may  the  more 
clearly  apprehend  it,  and  with  more  Eafe  make 
your  Observations  upon  it.  Gentlemen,  we 
mall  produce  in  Evidence,  as  well  living  Wit- 
neffes,  as  Papers  and  Writings ;  which,  by  a 
ftrange  kind  of  Providence,  were  taken  upon 
my  Lord  Pre/Ion,  and  the  other  two  Perfons 
named  in  the  Indictment,  when  they  were  ap- 
prehended •,  and  therein  this  Defign,  that  I  have 
opened  to  you,  will  be  made  evident  beyond  all 
Contradiction. 

As  to  the  living  Witneffes,  the  Courfe  of  the 
Evidence  will  be  this :  One  Nicholas  Pratt  is 
the  Owner  of  a  Smack,  called  the  Thomas  and 
Elizabeth  -,  he  does  ufually  entruft  his  Wife,  Jane 
Pratt,  with  the  hiring  out  this  Smack  ;  William 
Paceley  is  Mailer  of  the  Veffel,  and  has  of  late 
been  made  a  Part-owner,  to  protect  him  from 
being  prefTed  ;  for  it  is  a  Privilege  that  the 
Owners  of  VefTels  claim,  not  to  be  prefTed. 

Some  Time  fince,  (the  WitneiTes  will  tell 
you  the  precife  Time,),  this  Jane  Pratt  was  fent 
for  to  one  Mr.  Burden's  Houfe,  in  the  City, 
»  where  fhe  met  with  Mr.  AJhton  ;  who  defired  to 
know,  whether  fhe  could  undertake  to  convey 
him,  and  fome  others,  with  Safety  into  France  : 
She  faid,  fhe  did  not  doubt  but  fhe  could  do  fo -, 
and  thereupon  Mr.  AJhton  told  her,  that  he  and 
his  Friends  were  Merchants  and  Traders,  and 
that  they  fhould  make  great  Advantage,  to  the 
Value  of  one  thoufand  Pounds  at  leaft,  if  they 
could  be  there  quickly.  Their  Difcourfe  went  no 
farther  at  thatTime  •,  but  Mrs.  Pratt  was  appoint- 
ed,by  Mr.  AJhton,  to  bring  the  Mafter  of  the  Veffel 
along  with  her,  for  he  had  a  Mind  to  difcourfe 
himfelf  with  the  Mafter,  and  they  were  to  meet 
at  the  Wonder-Tavern  in  Ludgate -Street  ;  and, 
becaufe  there  fhould  be  no  Miftake  about  the 
Meeting,  Mr.  AJhton  gave  the  Woman  a  Note 
of  Direction  in  Writing,  ready  to  be  produced. 

Accordingly,  by  the  29th  of  December,  Mrs. 
Pratt  and  the  Mafter  came  to  the  Wonder- Tavern, 
where  Mr.  AJhton  met  with  them  ;  and  there  they 
treated  of  the  Price  to.  be  given  for  the  Hiring 
of  this  Veffel  to  carry  them  to  France  -,  and  I 
think  one  hundred  and  fifty  Guineas  was  the 
Sum  then  infifted  upon  ;  but  no  Bargain  was 
made  at  this  Time :  But  there  was  a  new  Ap- 
pointment to  meet  the  next  Day,  which  was  the 
30th  of  Decetnber,  at  Mr.  Burden's  Houfe. 


The  next  Day,  when  fhe  and  the  Mafter  came     1 690. 
thither,  they  found  there  together  AJhton  and  EL  zW.&M 
lyot,  the  two  other  Perfons  named  in  the  Indict-  ^V"V"N-' 
ment,  and  there  this  Matter  was  treated  of  with 
great  Secrecy,  in  Mrs.  Burden's  Bed-chamber. 

And  they  came  to  an  Agreement,  that  one 
hundred  Pounds  fhould  be  the  Sum  to  be  paid 
to  Mrs.  Pratt,  for  conveying  into  France  AJh- 
ton and  Ellyot,  and  two  other  Perfons :  So  the 
Contract  was  originally  made  for  others,  befides 
Mr.  AJhton  and  Ellyot ;  and  the  Money  was  ac- 
tually depofited  by  Mr.  AJhton  and  »  Ellyot  in 
Mr.  Burdens  Hand,  and  a  Six-pence  was  broken, 
one  half  of  which  wa3  delivered  to  Mrs.  Bur- 
den to  keep,  the  other  half  Mr.  AJhton  was  to 
take  along  with  him  ;  and,  when  the  Mafter 
had  fafely  landed  them  in  France,  Mr.  Ajhlop, 
was  to  deliver  his  half  of  the  Six-pence  to  the 
Mafter,  which  being  brought  to  Mrs.  Burden, 
either  by  him  or  Mrs.  Pratt,  upon  the  joining 
of  the  two  Pieces  together,  the  Mafter  was  ea- 
tituled  to  receive  the  100/. 

The  next  Appointment  was,  to  meet  at  one 
Mr.  Rigby's  Houfe,  in  Covent-Garden,  and  that 
was  to  be  on  the  3 1  ft  of  Decetnber,  when  the 
Voyage  was  to  be  begun  -,  and  the  Tide  not  ferv- 
ing  to  go  through  Bridge  till  late,  the  Appoint- 
ment was  to  meet  the  later  :  When  they,  Mrs. 
Pratt  and  the  Mafter,  came  there,  they  found 
only  Mr.  AJhton  and  Mr.  Ellyot  -,  but  before  that 
Time,  Care  was  taken  to  provide  a  Sculler  at 
Surry  St  airs,  to  be  ready  to  carry  them  on  Board 
the  Smack  ;  and  the  Waterman  was  appointed 
to  flay  in  a  little  Ale-houfe  thereabouts,  to  be 
ready  when  he  fhould  be  called.  About  Ten 
o'Clock  at  Night,  four  Perfons  came  down  to- 
gether, and  went  into  this  Sculler,  with  the  Ma- 
fter of  the  Smack,  and  made  what  Hafte  they 
could  through  Bridge,  till  they  came  to  Pickle- 
herring-Stairs,  over-againft  the  Tower,  where 
the  Smack  lay ;  and  there  went  aboard  the  Ma- 
fter and  thefe  four  Perfons,  my  Lord  Prejlon, 
a  Servant  of  my  Lord  Pre/Ion's,  Mr.  AJhton, 
and  Mr.  Ellyot. 

The  Smack  fet  fail,  immediately  after  they 
were  on  board,  and  their  Hafte  made  them  car- 
ry away  the  Waterman's  Coat,  which  he  had  lent 
them  whilft  they  were  in  the  Sculler  ;  and  that 
Accident  was  the  Occafion  of  difcovering  who 
the  Waterman  was  that  carried  them  from  Sur- 
ry-Stairs. 

After  they  were  on  board  the  Smack,  they 
were  poffefled  with  great  fear  of  being  furpri- 
zed  ;  they  knew  the  Nature  of  the  Bufinefs  they 
were  about,  and  the  Danger  they  were  in,  if 
they  fhould  be  difcovered  •,  and  therefore,  when 
they  were  to  pafs  by  the  George  Frigate,  a  Man 
of  War  that  lay  in  the  River,  they  defired  the 
Mafter  to  hide  them  •,  which  he  did,  by  putting 
them  under  the  Quarter- Hatches,  a  Place  where 
they  could  not  ftand  or  fit,  but  muft  lie  along 
on  the  Ballaft :  When  they  were  paffed  by  the  • 
George  Frigate,  they  quitted  that  Place;  but 
when  they  were  near  the  Block-houfe  at  GruveJ- 
end,  they  grew  apprehenfive,  and  they  defired 
to  hide  a  fecond  Time,  which  was  accordingly 
done. 

And  they  continued  to  lie  in  that  Place  till 
they  were  taken  ;  and  it  was  a  happy  Thing 
they  did  fo :  The  Place  was  fuch,  that  they  had 
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1690.  not  any  Poflibility  of.  throwing  away  the  Letters 
-W.&M.  ancj  papers,  though  they  had  made  Preparation 
K-'~Y^  for  it,  in  Cafe  of  any  Accident,  having  tied 
them  together,  and  fixed  a  Piece  of  Lead  to 
them,  that  fo,  if  they  faw  themfelves  in  Danger 
of  being  taken,  they  might  eafily  fink  the  Pac- 
quet :  But  being  fo  clofe  fhut  up  in  this  Place, 
that  they  could  not  execute  their  Purpofe,  the 
Papers  were  taken,  and  will  be  offered  to  you 
in  Evidence. 

Gentlemen,  Captain  BHlop,  by  the  Order  of 
a  noble  Lflrd,  now  prefent,  was  directed  to  ufe 
his  utmoft  Diligence  to  feize  fome  dangerous 
Perfons,'  of  whofe  Defign  of  going  beyond  Sea, 
for  fome  very  ill  Ends,  an  Intimation  had  been 
given :  He  got  ready  a  Pinnace  well  manned, 
and  went  in  Purfuit  of  them  do\vn  the  River; 
and,  both  as  he  went,  and  returned,  he  took 
Care  to  fearch  fufpected  Veffels  :  When  he  came 
to  this,  he  demanded  of  the  Mafter,  what 
Number  of  Men  he  had  on  Board,  pretending 
he  came  to  prefs  Men  :  The  Mafter  told  him, 
he  had  but  three,  and  for  thofe  he  had  a  Pro- 
tection :  But  the  Captain  faid,  he  mull  be  better 
fatisfied,  and  muft  fearch  the  Veffel  ;  and  in 
\  the  Search  he  found  thefe  four  Perfons',  lying 
concealed  in  this  fecret  Place,  under  the  Quarter- 
Hatches. 

As  they  were  taken  out,  one  after  another, 
One  of  the  Sea-men  obferved  Mr.  AJhton  to  take 
up  a  Bundle  of  Papers  from  off  the  Ballaft,  and 
put  it  in  his  Bofom  ;  and  near  the  Place  where 
the  Papers  lay,  fie  took  up  two  Seals,  which 
after  proved  to  be  my  Lord  Prefton's  Seals, 
when  he  was  Secretary :  Captain  Billop  being  in- 
Formed  of  this  by  that  Sea-man,  he  put  his 
Hand  into  Mr.  AJhtorts  Bofom,  and  took  away 
from  him  the  Bundle  of  Papers  with  the  Lead 
fixed  to  it. 

When  they  were  put  on  Board  the  Captain's 
Pinnace,  they  all  prefied  him  much,  that  he 
would  let  them  go  on  Shore  at  Grave/end -,  pre- 
tending Want  of  Refreshment,  they  not  having 
eaten,  and  the  Night  having  been  cold :  But  he 
did  not  think  that  proper  nor  fafe ;  but  told 
them,  they  fhould  go  on  Board  the  George  Fri- 
gate, and  refrefh  themfelves  there. 

When  they  came  on  Board  the  George  Frigate, 
all  the  three  Gentlemen,  and  my  Lord  Prefton 
in  particular,  were  very  earneft  with  Captain 
Billop,  to  difpofe  of  the  Bundle  of  Papers, 
mixing  extraordinary  Promifes  with  great  Com- 
pliments. 

Not  prevailing  there,  when  they  were  retunn- 
ed  to  the  Pinnace,  they  renewed  then-  SoMicita- 
tions  ;  ancl  one  of  them  told  him,  it  would  be 
eafy  to  remove  all  Sufpicion,  by  fixing  the 
Lead  to  fome  other  Papers  of  little  Signification, 
Which  were  found  in  my  Lord  Prefton's  Pocket, 
which  he  might  produce  •,  and  they  would  with- 
out Difficulty  pafs  for  the  Papers,  that  were 
taken. 

But  the  Captain  was  too  juft,  to  comply 
with  this  Propofal.  When  they  found  he  was 
not  to  be  moved,  you  will  find  from  the  Wit- 
nefTes,  •  that  their  Promifes  were  turned  into 
Threats,  and  they  ufed  another  Sort  of  Lan- 
guage. 

When  they  were  brought  to  Whitehall  Stairs, 
*upon  their  Landing,  they  gave  Money  to  the 
Mafter  and  the  Sea- men,  defiring  them  to  fay, 


they  were  hired  to  go  for  Flanders,  and  not 
France. 

Gentlemen,  thefe  Things. which  I  have  open- 
ed, carry  a  ftrong  Preemption  of  Guilt ;  for 
Eiiglifhmen,  efpecially  one  of  that  Quality  of  my 
Lord  Prefton,  to  go  into  the  Country  of  an  E- 
nemy,  without  any  Manner  of  Pafport ;  and, 
in  fuch  a  Manner,  as  they  could  not  expect 
but  to  be  feized  for  Spies,  unlcfs  they  were  af- 
fured,  that  their  Character  was  fo  well  known 
there,  that  they  fhould  be  looked  upon  not  as 
Perfons  coming  to  get  Intelligence,  but  to  give 
it ;  unlefs  they  were  well  affured  0/  a  good  Re- 
ception, when  they  came  there. 

But  there  is  no  Occafion  to  leave  any  thino- 
to  Conjecture  in  this  Cafe  ;  what  is  contained  in 
thefe  Papers,  makes  the  Defign  of  the  Voyage 
beyond  Difpute.  I  think,  Gentlemen,  after  you 
have  heard  the  Evidence,  you  will  .be-very  well 
fatisfied,  that  my  Lord  Prefton,  and  the  other 
two,  who  ftand  indicted,  were  equally  concern- 
ed in  the  Papers :  They  were  all  alike  earneft  to 
preferve  them  from  being  feen  ;  they  all  foli- 
cited  for  the  difpofing  of  them,  and  promifed 
Rewards,  that  they  might  prevail. 

Gentlemen,  thefe  Papers  are  of  various  Na- 
tures. One,  I  mentioned  before,  is  intitled, 
'The  Refult  of  a  Conference  between  fever al  Lords 
and  Gentlemen,  both  Tories  and  Whigs ;  in  -which 
it  was  undertaken  to  prove  the  PoJJibiUty  and  Me- 
thods of  reftoring  King  James  by  a  French  Power, 
without  indangering  the  P rot  eft  ant  Religion,  and 
the  Civil  Admin'tftration,  according  to  the  Laws 
of  this  Kingdom. 

Another  contains  Heads  for  a  Declaration  to 
be  prepared,  in  order  to  be  publifhed,  when  the 
French  have  had  Succefs  at  Sea,  and  are  landing  ; 
and  that  is  filled  with  fuch  Pretences,  as  they 
thought  moft  fpecious,  ana  moft  likely  to  *  a- 
mufe  and  delude  the  People. 

There  is  another  Sort  of  thefe  Papers,  which 
confifts  of  Letters :  Thefe  Letters  are  directed 
in  falfe  Names,  and  are  not  fubferibed  ;  and, 
it  is  not  to  be  imagined  it  fhould  be  otherwife  : 
Yet,  Gentlemen,  ("though  that  is  not  the  prefent 
Bufinefs)  the  Hands  of  the  Writers  of  thefe  Let- 
ters are  very  well  known,  and  the  Subject  Mat- 
ter of  them  will  eafily  reveal  to  you,  for  whom 
they  were  intended:  For  though  thefe  Letters 
are  moft  of  them  written  under  divers  Cants  ; 
fome  under  the  Colour  of  Trade  ;  fome  of  them 
under  the  Colour  of  a  Law-Suit,  for  the  redeem- 
ing of  a  Mortgage,  others  under  the  Notion  of 
a  Match,  and  a  Settlement  to  be  made  upon 
that  Match  ;  yet  the  real  Bufinefs  is  fo  plain, 
that  you  need  but  hear  them  read,  to  fee 
through  the  Difguife. 

Though  they  begin  generally  in  the  Stile  of 
Merchants,  writing  to  one  another,  or  the  like  ; 
yet  towards  the  End  of  the  Letters,  you  will 
obferve  Exprefilons  of  Duty  and  Reverence 
(Terms  which  do  not  ufually  pafs  in  Corres- 
pondence between  Perfons  of  that  Sort  J  fuffi- 
cient  to  fhew,  that  fomewhat  elfe  was  intended 
to  be  covered,  in  what  went  before. 

Gentlemen,  it  will  appear  to  you,  that  fome 
of  the  Writers  of  thefe  Letters  were  of  the 
Number  of  thofe  who  were  fecured  the  laft  Sum- 
mer, when  the  French  Fleet  was  upon  our 
Coafts :  And,  you  will  obferve,  they  complain, 
that  by  Reafon  of  that  Reftraint,  the  Defign 
7  S  was 
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169c.     was  very  much  hi  ndred,  though  they  have  en- 
zW.&M.  favoured  to  redeem  that  Lois  of  Time,    fince 
^^^^  their  Difcharge,  and  have  carried  on  the  Bufi- 
nefs  with  more  Vigour  than  ever. 

In  fhort,  the  Defign  of  thefe  Letters,  is  to 
importune  the  fetting  out  of  the  French  Fleet 
with  all  poflible  Expedition:  They  fay,  they 
muft  not  fuffer  fuch  a  fit  Seafon  to  be  fpent  un- 
profitably  :  That  the  beft  Time  is  between  this 
and  the  Firft  of  March,  to  come  to  a  good  Mark- 
et ;  and,  if  they  come  not  before  the  Tenth  of 
March,  all  will  be  loft.  In  another  of  their 
Letters,  they  fay,  if  the  Suit  be  well  follicited 
and  managed,  it  may  come  to  a  final  Hearing 
before  the  End  of  Eafter  Term.  ■ 

They  complain*  That  there  are  feveral  indif- 
creet  Letters  came  from  St.  Germaim,  that  turn 
to  the  Prejudice  of  the  Defign:  Thofe  Letters 
are  not  enough  difguifed*  to  deceive  the  People 
here*  but  fpeak  too  plainly  what  is  to  be  expect- 
ed from  themfelves,  and  from  the  French.  You 
will  take  Notice,  that  the  Letters  which  all  you 
will  hear,  are  all  Bills  with  high  Characters  of 
the  Bearer  ;  for  which  Reafon  they  write  in  fuch 
general  Terms,  becaufe  the  Bearer  was  intrufted 
with  the  whole.  Some  of  the  Letters  fay  no 
Particulars  are,  or  need  be  expreffed,  becaufe 
he  will  inform  them  of  every  thing :  Others, 
That  they  could  not  write  fo  much  as  he  could 
fay;  and,  that  nodiing  was  wanting,  but  to  al- 
low him  a  full  and  fit  Seafon  to  give  an  Account 
of  all  the  Bufinefs  ;  and  that  they  entirely  de- 
pend upon  his  Account  of  them,  and  their  Con- 
dition. 

And,  Gentlemen,  in  one  of  the  Letters,  the 
Beater  is  ft iled  a  Lord  ;  and  to  whom  can  that 
be  applied,  unlefs  to  the  Prifoner  at  the  Bar. 

In  another  Letter,  when  they  fpeak  offend- 
ing the  Copper  and  the  Linnen  (the  Goods  pre- 
tended for  carrying  on  the  Trade),  it  is  added, 
and  what  the  Meaning  of  that  is,  they  muft  re- 
fer to  the  Bearer,  who  was  able  to  give  them  a 
particular  Account. 

I  have  mentioned  fo  much  of  the  Papers,  only 
'that  you  might  have  a  general  Notion  of  them  j 
that  fo,  when  you  have  heard  them  read,  you 
may  more  readily  make  your  Obfqrvations :  I 
aJTure  you,  I  have  been  as  careful  as  I  could  not 
to  exceed  the  Truth,  in  opening  any  Part  of  the 
Evidence :  But  it  is  your  Part  to  fee,  whether 
what  I  have  opened  be  made  out  in  Proof. 

There  .  is  another  Paper,  that  gives  an  Ac- 
count of  their  Majefties  Fleet  to  be  fent  out  this 
Summer  •,  and  there  is  an  Obfervation  at  the 
End  of  it,  that  it  was  hoped  it  may  be  out  in 
March :  But  you  will  find  by  other  Papers  (and 
particularly  by  one  of  my  Lord's  own  Hand- 
writing) that  he  was  of  another  Mind,  that -the 
Fleet  will  not  be  out  before  June. 

Gentlemen,  the  laft  Sort  of  Papers  which  I 
will  mention  to  you,  are  fome  Memorandums 
and  Notes,  written  by  my  Lord  Prefton,  wherein 
he  gives  an  Account  of  feveral  Things  of  great 
Moment ;  which,  as  his  Memory  ferved  him, 
are  put  together  without  Connection  or  Method, 
being  only  to  remind  him  of  them,  when  he 
fhould  have  Occafion  to  mention  them. 

He  therein  gives  an  Account  of  the  Number 
and  Strength  of  the  Englijb  Fleet,  how  they  are 
manned,  and  who  are  the  principal  Officers  and 
Commanders,  and  in  whatTime  they  will  be  out. 


He  likewife  gives  an  Account  of  the  Number     ^90. 
and  State  of  the  Dutch  Fleet,  and  how  that  is  zW&fa 
to  be  divided  and  difpofed  of.  'w~\~o 

And  with  Relation  to  the  French  Fleet,  there 
is  a  particular  Memorandum,  That  they  muft 
be  out  at  furtheft  in  April :  That  they  muft  be 
out  foas  to  feparate  the  Dutch  Fleet  and  ours ;  ' 
that  they  muft  be  fure  to  look  in  at  Spithead  as 
they  come  by,  and  fecure  what  Ships  fhould  be 
in  that  Harbour  from  joining  the  reft. 

There  is  alfo  a  Hint  given  of  thofe,  that 
were  moft  likely  to  come  in  to  them'  sfS&nd  there 
is  Advice  in  what  Place  their  Fleet  fhould  fight 
ours :  They  muft  not  come  fo  high  as*  Beachy, 
where  they  fought  the  laft  Year,  but  rather 
chufe  to  fight  in  the  Chops-  of  the  Channel. 

There  is  an  Account  of  Portfmouth,  how  for- 
tified and  garrifoned  ;  that  it  had  but  500  Men  ; 
that  Gofport  had  nothing  but  Pallifadoes  about 
it,  and  South-Sea  Caftle  very  weak. 

There  are  Memorandums  of  other  Heads, 
proper  for  a  Declaration. 

There  are  the  Names  of  feveral  Perfons,  fome 
of  them  with  particular  Characters,  and  fome 
without ;  and,  amongft  the  reft,  there  is  this 
Character  given  of  the  Clergy  of  the  City  of 
London,  that  they  are  the  worft  of  all  others. 

Gentlemen,  we  fhall  proceed  to  the  Evidence, 
and  firft  call  the  living  WitnefTes,  and  then 
read  the  Papers  ;  and  when  you  have  heard 
what  the  one  can  fay,  and  what  the  other  con- 
tain, we  muft  leave  it  to  your  Confi deration, 
and  fubmitall  to  the  Direction  of  the  Court. 

The  King's  WitnefTes  were  then  called  and  qj,e  Wit- 
firft  Mrs.  Pratt  was  fworn,  who  depofed,  That  nejfesfor 
Mr.  Elliot  hired  a  Smack  of  her  to  go  to  France, tbe  Crown- 
fox  100  Pounds,  at  Mr.  Burdettfs  Houfe  in 
Queen' s-Street ;  and  that  her  Men  fetched  a 
Hamper  and  a  Trunk  from  Mr.  Burdet's,  and 
canned  them  to  the  VefTel  :  And,  that  Mr.  El- 
liot wrote  a  Note  for  her,  to  call  for  the  Company 
at  Mr.  Rigby's,  the  Seven-Stars  in  Covent-Gar- 
den,  about  ten  the  next  Night,  which  fhe  did, 
and  found  Mr.  AJhton  there,  who  went  out  and 
fetched  Mr.  Elliot,  and  two  other  Gentlemen 
fhe  never  faw  before :  That  Mrs.  AJhton  after- 
wards came  in,  and  faid,  She  was  afraid  they 
fhould  have  no  very  good  Luck,  for  the  Cock 
crowed  :  And  fome  of  the  Company  told  her 
People,  if  they  wentfafe  that  Time,  they  would 
help  them  to  the  earning  of  1000  Pounds  before 
Eady-Day. 

That  the  Gentlemen  went  from  Rigby's  about 
eleven  o'Clock  at  Night  •,  fhe  did  not  go  with 
them,»  but  ftaid  there  with  Mrs.  AJhton,  who 
gave  her  die  Leg  of  a  Goofe. 

Pafely,  the  Mafter  of  the  Smack,  was  fworn, 
and  depofed,  That  he  and  his  People  fetched  a 
Trunk  and  a  Hamper  from  Mr.  Burden's,  and 
carried  t;hem  on  Board  the  Smack  (which  lay  at 
Billing/gate)  as  Mrs.  Pratt  had  teftified  ;  and 
thatthey  faw  the  Money  told  outat  Mr.  Burdett's, 
being  ninety-three  Guineas  and  a  Sixpence  ; 
which  was  to  be  paid  his  Owner,  by  Mrs.  Bur- 
dett,  on  his  Return  from  France:  That  Mr. 
AJhton  broke  the  Sixpence,  and  gave  his,  Owner 
one  half,  and  took  the  other  himfelf;  and  when 
he  (the  Mafter )  brought  back  the  other  half  of 
the  Sixpence,  which  Mr.  AJhton  had,  the  Money 
was  to  be  paid. 

That  they  called  upon  -the  Company  as  they 
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Were  directed,  at  the  Seven-Stars,  in  the  little 
Piazza  in  Covent-Garden,  about  Ten  the  next 
'  Night,  and  from  thence  to  Surry-Stairs,  where 
they  called  afan  Alehoule  for  their  Waterman  ; 
and  he  ( this  Witnefs)  was  ordered  to  go  firft  in- 
to the  Boat-,  where  Being  feated,  there  "came  in 
four  Men,  namely,  Mr,  AJhton,  Mr.  Elliot, 
my  Lord,  and  his  Man:  That  they  went 
through  Bridge,  and  went  on  Board  the  Veffel 
which  was  riding  on  Southwark  Side,  over-a- 
gainft  the  Towir ;  That  failing  down  the  Ri- 
ver, the  Gentlemen  were  hid  under  the  Quarter- 
Hatches,  as  they  went  by  the  George  Man  of 
War,  and  hid  themfdves  again,  when  they 
came  over-againft  the  Block-Honje  at  Grave/end  ; 
and  Captain  Bittop  coming  on  Board  there, 
took  them  all  Prifoners :  That  the  Captain 
commanded  the  Gentlemen  to  go  into  his  Boat, 
and  the  Witnefs  and  his  Sailors  with  them, 
and  carried  them  all  to  Whitehall. 

When  they  came  to  Whitehall-Stairs,  one  of 
the  Gentlemen  faid  to  him  (the  WitnefsJ,  Maf- 
ter,  when  you  come  upon  your  Examination, 
fay  you  were  bound  to  Flanders,  and  not  to 
France  ;  gave  him  half  a  Crown,  and  faid,  he 
would  take  Care  of  him:  AJhton  gave  one  of  his 
Men  half  a  Crown  alfo  •,  and   my  Lord's  Man 

gave  the  other  Sea^man  half  a  Crown And, 

that  the  Waterman  who  carried  them  on  Board, 
left  two  Coats  behind  him  in  the  VefTel. 

Charles  Bet/worth,  the  Waterman,  depofed, 
That  a  Gentleman  called  him*,  and  asked  him 
to  carry  him  down  the  River,  as  far  as  the 
Tower,  when  the  Tide  turned  ',  and  that  he  a- 
greed  to  carry  him  for  half  a  Crown,  and  to 
wait  for  him  at  an  Alehoufe  near  Surry-Stairs  : 
That  about  Eleven,  the  Gentleman  came  with 
fome  others ;  and  he  took  them  into  his  Boat, 
and  carried  them  on  Board  a  VefTel,  which  lay 
over-againft  the  Tower  ;  and  returning  through 
Bridge,  ■  he  miffcd  his  Cloaths  •,  and  thereupon 
rowed  towards  the  Smack  again,  to  enquire  for 
them  ;  but  fhe  was  gone,  and  he  did  not  hear 
of  his  Cloaths  again  till  laft  Friday  Sen'night, 
when  they  were  fent  to  him. 

Fijher,  one  of  the  Sailors  belonging  to  the 
Smack,  depofed,  That  he  carried  the  Trunk 
above-mentioned,  on  Board  the  Smack*  •,  and 
between  Eleven  and  Twelve  the  fame  Evening, 
my  Lord,  Mr.  AJhton,  Mr.  Elliot,  and  my 
Lord's  Man,  came  on  Board,  and  failing  down 
the  River,  they  hid  themfelves  twice  under  -the 
Hatches,  and  were  taken  by  Captain  Billop,  o- 
ver-againft  Grave/end,  as  the  Mailer  of  the 
Smack  had  teftified. 

Amonds,  another  of  the  Sea-men,  confirmed 
Fijherh  Teftimqny,  and  added,  That  when 
Captain  Billop  took  them,  he  fearched  my 
Lord's  Pockets,  and  took  out  fome  Papers, 
which  he  put  into  his  own :  That  he  gave  his 
Lordfhip  his  Watch  again,  and  faid,  he  would 
meddle  with  nothing  but  Papers :  Then  he 
fearched  Mr.  Elliot,  and  Mr.  AJhton  ;  and  one 
of  the  Watermen  telling  Captain  BUbp,  he  faw 
Afhton  put  fomething  into  his  Bofom,  the  Cap- 
tain pulled  out  a  Roll  of  Papers,  with  a  Piece 
of  Lead  tied  to  it :  And  that  when  they'  came  to 
Whitehall,  my  Lord's  Man  gave  this  Witnefs 
half  a  Crown,  and  bid  him  fay  they  were  bound 
for  Flanders,  and  not  for  France. 

Captain  Billop  depofed,  That  on  the  laft  of 
December,  about  two  o'Clock,  the  Lord   Prefi- 


dent,  the  Marqjuifs  of  Carmarthen,  told  him,  1990- 
there  were  fome  Perfons  going  to  France  about  2W&°M- 
Bufinefs  of  dangerous  Confequence,  and  defired  ^ 'j 
him  (the  Witnefs  J  to  get  them  apprehended  : 
That  my  Lord  Danby  furnrfhed  him  with  a 
Boat  and  Arms  ;  with  which  he  ran  down  the 
River  as  far  as  Gravejend  that  Night  •,  and  fee-* 
ing  this  Veffel  come  by,  which  his  Men  inform- 
ed him  wasthe  Veffel  he  Jooked  for,  and  called 
the  Thomas  and  Elizabeth  ;  he  went  on  Board, 
and  found  the  Lord  Prefton,  Mr.  Elliot.,  and 
Mr.  AJhton,  under  the  Hatches  in  the  Cabbin : 
That  hefearched  his  Lordfhip,  took  all  the  Pa- 
pers he  found  on  him,  and  put  them  into  his 
own  Pocket :  Then  he  fearched  Mr.  Elliot,  but 
found  nothing  on  him ;  but  one.  of  his  Men 
telling  him,  Mr.  AJhton  had  put  fomething  into 
his  Bofom,  he  fthe  Witnefs)  clapped  his  Hand 
mto  AJhton's  Bofom,  and  pulled  out  a  Packet, 
with  a  Lead  fixed  to  it. 

That  he  brought  thefe  Gentlemen,  with  the 
People  that  belonged  to  the  Smack  *  up  the 
Thames  with  him  in  his  Boat  •,  and  Mr.  AJhton 
and  Mr.  Elliot  telling  my  Lord  that  he  (the 
Witnefs)  was  their  Acquaintance,  my  Lord 
faid,  he  was  glad  he  was  fallen  into  the  Hands 
of  a  civil  Gentleman,  and,  if  ever  it  lay  in  his 
Power  to  do  him  Service,  he  Would  ;  and  ufed  a 
great  many  kind  Expreffions,  to  induce  him  to' 
difpofe  of  the  Packet :  Mr.  AJhton  and  Elliot 
alfo  courted  him  to  throw  the  Packet  over- 
Board,  invited  him  to  go  with  them,  and  asked 
him,  What  Good  it  would  do  him,  to  injure  fo 
.;any  honeft  Gentlemen?  They  faid,  he  had  it 
now  in  his  Power  to  make  himfelf  as  great  and 
as  rich  as'he  pleafed  :  That  the  Tide  would  not 
always  run  that  Way  ;  and  when  nothing  would 
prevail,  they  faid,  Every  Dog  had  his  Day, 

That  he  brought  the  Gentlemen  and  the  Pa- 
pers to  my  Lord  Nottingham's  (the  Secretary's) 
Office,  and  faw  the  Papers  opened ;  and  when 
my  Lord  Nottingham  had  read  them,  he  tied 
them  up,  and  fent  them  by  him  (the  Witnefs) 
to  the  Lord  Prefident; 

The  Lord  Prejlon  demanding,  If  thofe  were 
the  fame  Papers  that  were  taken  on  Board  the 
Smack  ?  Billop  anfwered,  He  marked  fome  of 
them,  which  he  could  fwear  to,  and  no  more. 

John/on,  one  of  Billop's  Boat's  Crew,  confirm- 
ed the  Captain's  Evidence,  and  added,  That  he 
faw  AJhton  take  the  Packet  off  the  Ballaft,  or 
Gravel,  and  put  it  into  his  Bofom  ;  and  there 
were  a  Couple  of  Seals  lying  by  it,  which  he 
(the  Wimefs)  took  up :  And  that  they  went  Oft 
Board  the  George  Frigate,  and  my  Lord's  Man 
told  this  Witnefs,  he  would  give  him  fomething 
to  drink,  if  he  would  deliver  him  the  Seals  ; 
but  he  fthe  Witnefs  J  delivered  them  to  Cap- 
tain Billop.  (And  the  Captain  depofed,  that  the 
Seals  produced  in  Court  were  the  fame  he  re- 
ceived of  Johnjbn}. 

That,  as  they  were  coming  up  the  River* 
Elliot  wifhed  a  Thunder-bolt  might  fink  the 
Boat  •,  and,  when  they  went  through  Bridge* 
he  wifhed  that  London-Bridge  might  fall  on  their 
Heads.  • 

The  Lord  Nottingham  depofed,  That  all  the 
Papers  he  received  of  Captain  Billop^  he  fealed 
up,  with  his  Seal,  and  delivered  to  the  Captain 
again,  when  he  had  read  them. 

The  Marquis  o£  Carmarthen,  Lord  Prefident, 
depofed,    That  Captain  Billop  brought  him   a 
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l%$$-     Bundle  of  Papers,    fealed  with  Lord  Not  ting- 
*W.8pM.  joami%  §ea] .  -phat  he  Ihewed  them  to  the  King 
°"v'*^  next  Morning,  and  then  delivered  them,   by  his 
Majefty's  Command,  to  the  Lord  Sidney. 

The  Lord  Sidney  depofed,  That  he  marked 
every  .Paper,  and  then  delivered  them  to  Mr. 
Bridgman,  who  copied  them,  and  delivered 
them  to  him  again. ' 

Bridgman  depofed,  That  my  Lord  Sidney  de- 
livered  him  the  Papers,  figned  with  his  Lord- 
ihip's  Hand  •,  and,  when  he  had  copied  them, 
he  delivered  all  of  them  to  his  Lordihip  a- 
gain. 

Here  the  Lord  Prefton  objected,  That  my 
Lord  Nottingham  acknowledged  he  opened  no 
Papers,  before  he  (the  Prifoner)  was  called  in 
and  examined,  and  that  then  Captain  Billop  with- 
drew :  He  could  not  fee,  therefore,  how  the  Cap- 
tain could  fay,  thefe  were  the  fame  Papers  he. 
took  in  the  Smack. 

Captain  Billop  anfwered,  My  Lord  Prefton 
obferved  very  right,  That  after  he  had  deliver- 
ed the  Packet  to  my  Lord  Nottingham,  he  (Bil- 
lop) withdrew  :  But  when  he  came  in  again,  the 
Packet  was  in  the  fame  Condition  he  left  it  on  the 
Table?  he  believed  the  Lord  Nottingham  had  not 
opened  it.  .    . 

.  •  The  Lord  Prefton  demanding  ,  If  this  was 
fufficient  Evidence  ?  the.  Chief  Juflice  anfwered, 
It  was  Evidence  enough  to  have  the  Papers  read  j 
b'M  the  Queftion  was,  what  Credit  the  Jury 
would  give  to  the  Evidence. 

Then  the  Lord' Prefident  was  defired  to  look 
upon  the  Papers  ;  and  having  caft  his  Eye  on 
them,  he  faid,  This  is  one  of  the  Papers  I  had 
from  Captain  Billop,  and  Ihewed  the  King  •,  and 
this  is  another  of  them. 

One  of  which  Papers  was  afterwards  read, 
entitled,  The  Refult  of  a  Conference  between  fome 
Lords  and  Gentlemen,  both  Tories  and  Whigs  \  in 
which  it  was  undertaken  to  -prove,  the  Pojfibility  and 
Method  of reftoring  King  James,  by  a  FrcnchPower, 
without  endangering  the  Proteftant  Religion  and 
Civil  Adminiftration,  according  to  the  Laws  of  this 
Kingdom.     The  Subftance  whereof  was, 

1.  That  it  was  the  Intereft  of  France  rather 
to  endeavour  to  oblige,  than  conquer  us. 

2.  That  France  muft  take  off  the  frightful 
Character  we  have  of  him,  and  fhew  he  had 
no  Defign  of  returning  our  offended  King  a 
Conquerer  upon  us  •,  upon  which  he  will  find 
many  Lords  and  Gentlemen  in  his  Intereft. 

3.  That  the  muft  over-rule  the  Bigotry  of  St. 
Germains,\vhere  one  fillyThing  or  other*  was  done 
every  Day,  which  obftructed  their  Return  ;  and, 
particularly,  that  none  be  fuffered  to  fend  Let- 
ters from  thence,  but  King^Wz^  ;  for  they  were 
generally  filled  with  Arguments  againft  a  Refto- 
ration  :  That  Ifcmgjames  muft  think  of  nothing 
fhort  of  a  Proteftant  Adminiftration,  and  muft 
give  us  a  Model  of  this,  by  preferring  Proteftahts 
at  St.  Germaiv.s. 

4.  That  he  mould  encourage  Lords  and  Gen- 
tlemen to  come  to  him,  of  whom  he  might  frame 
a  Council  •,  which  would  facilitate  his  Return  and 
give  Satisfaction  here. 

5.  That  the  French  King  fhould  grant  Liber- 
ty of  Confcience  to  the  Hugonots,  that  we  might 
believe  his  Conduct  towards  them  flowed  from 
the  Hazard  he  thought  himfelf  in  from  their 


rebellious  Principles,  rather  than  an  Inclination     1690. 
to  Perfection.  'iW.&M, 

Laftly,  All  other  Meafures  depended  on  the  v-^/^/ 
Acceptance  this  Propofal  found  ;  and  an  Anfwer 
was  impatiently  expected  :  This,  was  faid  to  be 
prepared  by  the  unanimous  Confent  of  Whigs  and 
Tories,  who  were  upon  the  Point  of  uniting  in 
his  Majefty's  Intereft. 

The  Lord  Prefton,  on  the  reading  this  Paper, 
faid,  He  could  fafely  fwear,  he  never  law  it:  Then 
another  Paper  was  read,  of  the  like  Tenor  •,  and 
a  third  Paper  was  fhewn  to  the  Lord  Prefident 
and  the  Lord  Sidney,  who  teftifkd  it  was  in  the 
abovefaid-  Packet. 

This  contained  the  Heads  of.  a  Declaration ; 
King  James  was  advifed  to  promife  in  it,  that 
the  Laws  fhould  be  die  Rule  of  his  Actions,  and 
that  he  would  endeavour  to  fettle  Liberty  of 
Confcience  by  Law  ;  and,  whatever  had  former- 
ly occafioned  Jealoufies,  particularly  the  Dif- 
penfing  Power,  Ihould  be  determined  in  a  Parlia-  - 
ment  to  be  fpeedily  called. 

That  it  ihould  be  reprefented,  he  had  fhewn 
his  Averfion  to  an  Army  of  Strangers,  by  re- 
fufing  Aid  from  France  on  the  Prince  of  Orange's 
Invafion  ;  and  declare,  he  would  bring  no  more 
over  with  him,  than  for  the  Defence  of  himfelf 
and  his  loyal  Subjects ;  and  even  thefe  fhould  be 
difmiffed,  when  the  Nation  was  rid  of  thofe  Fo- 
reigners, which  had  invaded  it,  and  trampled 
on  the  Laws  and  Liberties  of  the  People. 

Then  fome  Letters  were  read,  that  were  writ- 
ten in  canting  Terms,  fubfcribed  by  no  body  ; 
and  fome  of  them  directed  to  no  body  :  In  one 
of  them,  the  Writer  fays,  His  young  Mafter 
had  all  their  beft  Wifhes,  and  daily  got  more 
Friends:  In  another,  directed  to  Mr.  Jack- 
fon,  the  Writer  fays,  He  will  never  quit  his 
Intereft,  whatever  the  reft  of  the  Freeholders  do  : 
That  his  Adverfary  had  difobliged  all  the  old  Te- 
nants, and  a  little  Matter  would  redeem  the  E- 
ftate,  if  he  would  appear  in  Weft minfter- Hall  him- 
felf ;  and  begs  he  would  haften  to  them,  for  that 
the  Caufe  might  be  brought  to  a  final  Hearing 
before  Eafter,  if  it  were  well  folicited. 

In  another  Letter,  the  Writer  fays,  That  in 
Trade,  as  well  as  in  Government,  Schemes  muft 
be  laid  «  and  advifes  his  Correfpondent  to  lay  his 
Defigns  probably,  and  purfue  them  diligently, 
and  with  Vigour  -,  and  though  the  Times  were 
hazardous,  yet  by  venturing  boldly,  when  ven- 
turing was  advifeable,  it  often  returned  great 
Profit. 

The  Writer*,  in  another  Letter,  informs  his 
Correfpondent,  That  this  was  the  Time  to  make 
large  Advantages  by  Trading,  the  Sea  being  freer 
than  for  two  Months  paffed,  qr  than  they  could 
hope  it  would  be  two  Months  hence  :  That  the 
Bearer  was  well  inftructed  in  the  Markets,  and 
what  Goods  they  wanted,  and  when  and  where 
they  fhould  be  fent  •,  earneftly  defiriDg  this  hap- 
py Opportunity  might  not  be  loft:  That  if  the 
feveral  Parcels  prornifed  did  not  arrive  before 
the  10th  <#  March,  (efpecially  the  Copper  and 
the  Linnen,  of  which  the  Bearer  would  be  more 
particular)  he  was  fatisfied  the  Summer's  Profit 
would  be  loft. 

In  another  Paper,  the  Writer  fays,  For  his  own 
Part,  he  would  flay  as  long  as  he  could  be  fafe, 
,  though  with  never  fo  muchTrouble  ■,  but  it  would 
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1.%^  be  a  Comfort  to  know,  when  they  were  driven 
*^~^"  from  hence,  where  they  could  be  fafe  :  The  Re- 
port of  People's  Ufage  was  terrible  ;  they  fuffer- 
ed  by  the  Indifcretion  of  the  family  at  67,  Ger- 
mains,  and  the  ridiculous  Letters  from  them, 
which  daily  fell  into  the  Hands  of  the  Govern- 
ment ;  and  that  their  Mailer  and  Miftrefs  were 
as  little  obliged  to  them  as  they  were  ;  tells 
him,  the  Bearer  had  furnifhed  200/.  for  his  Ufe, 
which  he  defired  might  be  paid. 

A  Cypher,with  an  Alphabet  of  Names,  was  alfo 
found  to  be  in  the  Packet  -,  in  which  A.  flood 
for  the  King,  B.  for  the  Queen,  C.  the  Prince 
of  Wales,  D.  the  Prince  of  Orange,  &c.  A  Lift 
of  the  Englijh  Fleet  alfo  was  proved  to  be  in 
the  Packet  ;  with  two  Bills  of  Exchange,  in 
French,  amounting  to  500  /.  and  drawn  on  two 
Bankers  \\\  Paris:  Some  Memorandums  of  the 
Condition  of  the  Fleet  ;  when  the  Dutch  were 
likely  to  join  them,  and  how  .the  French  might 
fight  the  Englijh  Fleet  before  they  were  joined, 
were  produced. 

Some  Memorandums  alfo  of  the  Strength  of 
Portfmouth  ;  intimating,  that  it  was  garrifoned 
by  five  hundred  Men,  commanded  by  Gibfon,  a 
Scotch  Pedlar.  A  Lift  alfo  of  the  Admirals  that 
commanded  each  Squadron,  and  fome  Heads 
for  a  Declaration,  were  inferted :  The  King  was 
acjvifed  to  land  in  Scotland  in  February,  and  en- 
deavour to  unite  the  Epifcopal  and  Prefbyte- 
rian  Parties  :  That  his  Army  fhould  confifl  of 
Scots,  not  French,  and  that  he  fhould  procure 
five  thoufand  Swedifh  Foot :  It  would  be  to  his 
Reputation  to  have  a  Proteftant  Ally  :  It  was 
adyifed  to  block  up  Naucaftle  with  Scotijh  Ships, 
arid  diftrefs  London  :  It  was  faid  that  Ormonde  and 
Brandon  were  difobliged  about  theGuards  •,  men- 
tions the  proteiling  Lords  againfl  the  Ufurper  ; 
and  fays,  three  in  five  were  againfl  the  Vacancy 
of  the  Throne :  That  the  London  Clergy  were 
the  worfl  ;  for  we  have  their  Wifhes,  and  they 
their  Oaths. 

Then  Mr.  Fownfend  dcoofzd,  That  he  belong- 
ed,to  the  Office  of  the  Great  Wardrobe,  where 
he  had  Occafion  to  fee  his  Lordfhip's  Hand 
fometimes,  and  believed  thefe  Memorandums 
to  be  his  Hand. 

Mr,  Bland  depofed,  He  had  feen  Lord 
Preftoth  Hand,  and  he  believed  thefe  Papers 
were  his  Lordfhip's  Pland-writing. 

Mr.  Warr  depofed,  He  believed  one  of  the  Pa- 
pers of  Memorandums  to  be  his  Hand  ;  and,  as 
to  the  Seals  that  had  been  produced,  he  tefti. 
Bed,  that  one  was  his  Lordfhip's  Seal,  when 
Secretary  of  State,  and  the  other  his  private 
Seal. 

Then  the  Lord  Chief  Juftice  directing  the 
tpord  Prefion  to  enter  upon  his  Defence ;  his 
Lordfhip  obferved,  in  the  firft  Place,  That  the 
Treafons  he  was  charged  with  were  none  of  them 
done  in  the  County  of  Middle/ex,  and  yet  they 
.•were  laid  in  the  Indictment  to  be  done  in  this 
'County.— -Then  he  defired  to  know,  whether 
the  Memorandums  were  fufficiently  proved  to 
be  his  •,  that  is,  Whether  Similitude  of  Hands 
was  Proof  againfl  him  in  fuch  a  Cafe? 

The  Chief  Juftice  demanding,  If  his  Lord- 
fhip would  difprove  any  of  the  Fads  that  had 
been  teftified  againfl  him  ?  The  Lord  Prefion 
.anfwered,  he  muft  deny  the  whole  Fact,  but 
had  no  Witnefles,  or  Evidence  to  offer  -3  and  ob- 


ferved further,    that  none  of  the  WitnefTes  de-     !  de- 
clared he  knew  any  thing  of  going  into  France,  aW-SPM.; 
or  had  any  Concern  in  hiring  the  Ship  ;  though  K^~Y~sJ 
he  fuppofed  if  they  had,  that  was  not  Treafon  ; 
nor  did  they  fay,  the  Papers  were  found  upon 
him. 

The  Chief  Juftice  anfwered,  If  it  was  proved 
his  Lordfhip  had  an  Intention  to  carry  thofe  Pa- 
pers into  France,  and  took  Boat  with  them  in 
the  County  of  Middle/ex,  and  went  on  Ship-board 
in  order  to  it ;  the  taking  Boat  at  Surry- Stairs  in 
Middle/ex,  and  in  Profecution  of  that  Inten- 
tion, was  an  Overt- Act  in  the  County  of  Mid  - 
dlefex. 

The  Lord  Prefion  anfwered,  They  had  not 
proved  that  Defign.  The  Chief  Juftice  replied, 
He  was  was  of  Opinion,  if  his  Lordfhip  had 
fuch  a  Defign  to.  go  with  thofe  Papers  into 
France,  and  thofe  Papers  were  framed  by  him, 
or  he  was  privy  to  the  Contents  of  them  ;  then 
it  was  plainly  proved,  that  he  went  into  a  Boat 
in  the  County  of  Af id  dlefex,  in  order  to  carry  on 
this  Defign  •  and  that  made  the  Indictment  good : 
Whether  he  did  take  Water  with  an  Intention. 
to  carry  thefe  Papers  to  France,  that  the  Jury 
were  to  Judge  of. 

The  Lord  Prefion  faid,  There  ought  to  be  two 
credible  Witnefles  to  prove  every  Facl: ;  and  he 
hoped  the  Gentlemen  of  the  jury  would  confider, 
there  was  nothing  but  Supposition  as  to  him  ;  and 
he  hoped  he  and  his  Family  fhould  not  be  ruin- 
ed on  a  Suppofition. 

Then  the  reft  of  the  judges  on  the  Bench  de- 
livered their  Opinions,  That  if  the  Jury  believ- 
ed my  Lord  Prefion  took  Boat  with  an  Intention 
to  carry  thofe  Papers  (which  were  treafonablej 
to  France,  then  there  was  fufficient  Evidence  of 
an  Overt- Acl  in  the  County  of  Middlefex. 

The  Lord  Prefion,  however,  ftill  infilled, 
That  it  was  not  proved  thefe  Papers  were  taken 
upon  him  •,  or  that  he  did  take  Water  at  Surry- 
Stairs  with  an  Intent  to  go  into  France :  And 
thus  having  concluded  his  Defence,  the  Lord 
Chief  Juftice  Holt  proceeded  to  fum  up  the  Evi- 
dence, and  direct  the  Jury. 

Lord  Chief  Juftice  Holt._    Gentlemen  of  the  'the  Chief 
Jury,  My  Lord  Prefion  Hands  indicted  of  High-  7»fih»i 
Treafon,  in  Imagining  and  Comparing  the  De-  Dire^k,li. 
pofition,  Death,  and  Deftruction  of  the  King  %jl* 
and  Queen  ;  and  for  that  Purpofe  did  write,  or 
caufe  to  be  writ,  feveral  treafonable  Papers  and 
Letters ;  defigned  to  go  into  France,  and  there  to 
correfpond  with  the  French  King  and  his  Subjects, 
who  are  Enemies  to  the.  King  and  Queen,  and 
to  carry  with  him  thofe  treafonable  Papers  and 
Letters,  containing  a  Project,  and  a  formed  De- 
fign, how  this  Kingdom  fhould  be  invaded  by 
Foreigners. 

There  is  another  Treafon  in  the  Indictment 
mentioned,  and  that  is  for  adhering  to,  and 
abetting,  the  King's  Enemies  ;  there  being  open 
War  declared  between  the  King  and  Queen  and 
the  French  King. 

You  have  heard,  Gentlemen,  a  very  long  Evi- 
dence :  Witnefles  have  been  produced  viva  voce* 
and  feveral  Papers  have  been  read  to  you.  Some 
of  the  Papers  that  have  been  produced,  though 
they  may  feem  myfterious  and  canting,  yet  they 
are  not  fo  very  obfeure  and  unintelligible,  but, 
if  you  confider  them  well,  the  Meaning  of  them 
will  appear ;  Others  of  them  are  more  exprefs, 
7  T  and 
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169°.    and  do  plainly  demonftrate  a  Defign,  that  this 

aW.S»M.  King  and  Queen  fhould  be  depofed,  and  that 

V^^V>J  there  fhould  be  another  Prince   fet  upon   the 

Throne,  and  reftored  to  the  Government  of  this 

Kingdom. 

Gentlemen,  there  are  two  other  Perfons  men- 
tioned in  the  Indictment  with  my  Lord  ;  and 
though  my  Lord  k  only  now  upon  his  Trial, 
yet  the  Evidence  that  doth  affect  them,  doth 
alfo  concern  my  Lord. 

You  have  heard  how  there  was  an  Intention 
of  fome  Perfons  to  go  to  France ;  and  how  Mr. 
AJhton,  one  of  the  two  others  that  ftand  indicted 
with  my  Lord,  did  treat  with  one  Mrs.  Pratt, 
one  cf  the  WitnefTes,  to  hire  a  VefTel  for  that 
Purpofe ;  and  it  was  by  the  Means  of  one  Mr. 
Burdett,  that  lives  in  the  City :  They  had  a  Meet- 
ing zxBurdetfs  Houfe,  where  they  treated  about 
the  Price  that  fhould  be  given  for  the  Hire  of 
this  Ship  to  go  to  France,  but  at  that  Time  they 
did  not  agree.  It  was  concluded,  that  the  Wo- 
man, and  AJhton,  and  Burdett  fhould  meet  at 
the  fFonder-Tzvem ;  but  Mr.  Burdett  not 
being  there,  nothing  was  concluded  upon  then. 
After  that,  the  Woman,  Mr.  Burdett,  and  Afh- 
ton, and  Elliot,  met  at  Mrs.  Burdetfs  :  The  Wo- 
man infifted  at  firft  upon  150/.  After  they  had 
been  treating  for  fome  Time,  the  Bargain  was 
made  to  go  to  France  for  1 00  /. 

Then  the  next  Thing  confidered,  was,  how 
this  Money  fhould  be  paid  •,  by  Agreement  nine- 
ty, three  Guineas,  and  Six-pence,  which  made 
up  the  100  /.  was  depofited  in  Mrs.  Burden's 
Hand  •,  a  Six-pence  broken,  one  Part  Mrs.  Bur- 
dett had,  and  the  other  Part  of  the  Six-pence 
Mr.  AJhton  had  ;  and  when  either  Mrs.  Pratt, 
or  the  Mafter  of  the  VefTel,  did  bring  back  that 
Part  of  the  Six-pence  that  AJhton  had,  to  Mrs. 
Burdett,  the  Money  was  to  be  paid. 

After  this  Agreement,  they  were  appointed  to 
o-o  to  the  Seven-Stars  in  Covent-Garden,  to  the 
Houfe  of  one  Mr.  Rigby ;  and  there  the  Woman, 
Mrs.  Pratt,  and  the  Mafter  of  the  VefTel,  AJh- 
ton, and  Elliot  met ;  and  they  were  that  Night 
to  ctq  away,  and  to  take  Water  at  fome  Place 
near,  to  go  on  Ship-board  ;  and  having  ftaid 
there  till  it  was  about  Ten  o'Clock  at  Night, 
then  they  went  away  into  the  Strand,  and  fo 
into  Surry-Slreet,  and  took  Water  at  Surry- 
Stairs. 

But  before  they  came  from  Mr.  Rigbfs,  fome 
Perfons  went  to  Surry-Stairs,  and  met  with  that 
Fellow  that  was  here  produced,  who  was  a  Scul- 
ler, and  did  hire  him  to  go  through  the  Bridge, 
when  the  Tide  ferved,  and  to  carry  fome  Gentle- 
.  rrien  on  Ship-board  •,  they  agreed  with  him  for 
half  a  Crown,  and  he  was  to  ftay  in  a  Houfe 
near  the  Stairs  until  they  came. 

And,  at  the  Time  appointed,  Mr.  AJhton  znd 
Mr.  Elliot,  and  the  Mafter  of  the  VeiTel,  came 
to  that  Place,  and  my  Lord  Prejlon  and  his  Man 
with  them,  to  take  Water :  My  Lord  Prejion 
was  not  at  Burdetfs  Houfe,  at  the  hiring  of  the 
Ship,  nor  at  Mr.  Rigbfs  %  but  it  is  proved,  by 
the  Mafter  of  the  VefTel,  that  he  took  Water  j 
with  the  reft  of  them  at  Surry-Stairs  •,  that  he 
went  with  them  on  Ship-board,  and  was  to  go 
Along  with  them. 

Being  on  Board  the  Ship,  they  did  appear  to 
have  fome  Apprehennons  of  Danger ;  and, 
patting  by  a  Man  of  War,   my  Lord  Prejlon,, 


his  Man,  and  the  other  two,  went  under  the  ^90 
Quarter-Hatches,,  where  they  lay  down,  to  pre-  Wfe^' 
vent  themfelves  from  being  taken  or  difcovered  ;  '-'VN-5 
and  they  hid  another  Time,  when  they  came 
near  Grave/end  ;  and  coming  up,  they,  feeing  a 
Boat  coming  towards  them,  hid  themfelves 
again :  Captain  Billop,  who  it  feems  was  fent  to 
apprehend  them,  pretended  he  was  to  prefs  Sea- 
men ;  and  when  he  came  on  Board  the  Smack, 
he  faid,  he  would  prefs  the  Manners,  who  an- 
fwered,  they  had  a  Protection ;  but  he  being  upon 
the  Search,  pulled  up  the  Boards  of  the  Quar- 
ter-Hatches, and  there  was  my  Lord  Prejlon,  and 
the  other  Perfons,  lying  down  :  It  was  not  a  Place 
that  was  very  proper  for  Gentlemen,  or  indeed 
for  any  Paffengers,  to  repofe  themfelves  in;'  ic 
was  an  uneafy  Place,  no  body  could  ftand  or  fit 
upright  in  it;  nay,  there  was  no  convenient 
Place  for  lying  down,  but  they  muft  lean  upon 
their  Elbows,  which  Pofture  thofe  Gentlemen 
were  in-,  fo  that  their  Purpofe  was  plainly  to 
conceal  themfelves,  and  their  concealing  them- 
felves muft  be  becaufe  of  fome  Defign  they  were 
about,  which  they  would  not  have  difcovered. 

They  being  taken  out  from  under  the  Hatches, 
one  of  the  WitnefTes  tells  you,  he  faw  a  Packet 
lying  there,  and  AJhton,  pretending  to  fetch  his 
Hat,  went  down,  took  it  up,  and  put  the  Pac- 
ket into  his  Bofom  ;  and  the  WitnefTes  inform- 
ing Captain  Billop  thereof,  he  caufed  Ajhton's 
Coat  to  be  fearched,  and  from  thence  took  the 
Packet,  and  a  Piece  of  Lead  tied  to  it,  which 
was  produced  here  in  Court. 

When  they  were  bringing  away  in  Cuftody, 
they  feemed  all  of  them  to  be  very  much  con- 
cerned about  this  Packet ;  fome  of  them,  that 
is,  AJhton  and  Elliot,  would  have  had  it  thrown, 
with  the  Lead,  over-board :  My  Lord  Prejlon 
did  not  fay  fo  much,  but  complimented  Captain 
Billop  in  this  Manner ;  He  was  glad  he  was  fal- 
len into  the  Hands  of  a  civil  Gentleman,  a  Per- 
fon  of  Worth,  and  he  fhould  always  acknow- 
ledge his  Kindnefs,  and  would  do  him  all  the 
Service  he  could,  if  he  would  difpofe  of  the 
Packet. 

My  Lord  'Prejlon  was  fearched  at  that  Time, 
and  Letters  of  no  great  Moment  taken  about 
him.  AJhton  and  Elliot  would  have  had  Captain 
Billop  to  take  thofe  Letters  which  were  taken 
in  my  Lord  Prejlon's  Pocket,  and  tie  the  Lead 
to  them,  and  have  thrown  the  Packet  over-board, 
and  to  report  to  the  King  and  Council,  that 
thofe  Letters  were  the  Packet  that  was  taken 
with  the  Lead,  and  fo  have  perfuaded  him  to 
be  falfe  to  the  Truft  that  was  repofed  in  him. 

And  AJhton  and  Elliot  ufed  many  Expreffions 
to  induce  hirn  to  that  Compliance:  They  told 
him  the  Government  was  unftable,  and  every 
Dog  had  his  Day,  and  the  Tide  would  turn  v 
and  that  he  would  defer ve  very  well,  if  he  would 
change  Sides,  and  go  with  rhem  where  they 
were  going  -,  and  that  he  had  Opportunity  to  get. 
any  Preferment  he  would  have. 

Lord  Prejton.  My  Lord,  I  hope  your  Lord- 
fhip  obferves,  that  I  faid  none  of  all  this. 

L.  C.  J.  Holt.  No,  my  Lord,  I  do  not  fay 
you  did :  My  Lord  Prejlon  did  not  fay  any 
thing  of  all  this,  but  only  about  difpofing  of 
the  Packet ;  that  his  Lordfhip  fpoke  of  to  Cap- 
tzmBillop;  and  complimented  him,  and  promifed 
him  Kindnefs,  if  he  would  difpofe  of  the  Packet. 

But 
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1(590.  But,  Gentlemen,  as  there  was  a  Packet  taken, 
f^^f1'  fo  there  were  two  Seals  taken  at  the  fame  Time, 
^rvV^  and  in  the  fame  Place,  which  have  been  produced 
and  fhewn  to  you  ;  they  lay  both  of  them  upon 
the  Ballaft,  under  the  Quarter- Hatches,  near 
the  Packet :  The  one  of  them  is  the  Seal  of  my 
Lord  Pre/Ion's  own  Coat  of  Arms,  the  other 
Seal  belongs  to  the  Secretary's  Office,  which 
Office  my  Lord  once  held  in  the  late  Reign. 

Lord  Prefion.  I  beg  your  Lordfhip  would  be 
pleafed  to  obferve,  that  the  Papers  were  not 
taken  upon  me  ;  and  it  can  be  no  Treafon  to 
have  Seals,  I  fuppofe. 

L.  C.  J.  Holt.  Good  my  Lord,  I  will  not 
do  your  Lordfhip  any  Wrong  :  I  do  not  fay 
that  the  Papers  were  taken  about  you,  no,  nor  the 
Seals •,  but  only,  that  they  lay  upon  the  Ballaft, 
from  whence  the  Packet  was  taken  -,  and,  I  fay 
'  further,  that  thefe  Seals  are  not  denied  by  your 
Lordfhip  to  be  your  Seals ;  the  one  is  your  own 
Seal  of  your  Coat  of  Arms,  which  was  taken  at 
that  Time,  and  fo  I  do  not  your  Lordfhip  any 
Wrong,  and,  by  the  Grace  of  God,  will  not. 

Lord  Prefion.  It  is  no  Crime,  I  hope,  to 
have  Seals. 

L.  C.  J.  Holt.  .  I  do  fay,  my  Lord,  the 
Papers  were  taken  about  AJhton,  and  not  about 
your  Lordfhip  ;  but  they  lay  upon  the  Ballaft, 
turhere  the  Seals  were,  and  where  your  Lordfhip 
lay  :  But  how  far  my  Lord  Prefion  is  concerned 
in  this  Matter,  is  to  be  confidered  by  you  of  the 
Jury  by-and-by. 

Now,  Gentlemen,  you  have  heard  how  ear- 
neft  Mr.  AJhton  and  Mr.  Elliot  were  •,  one  of 
them,  to  wit,  Elliot,  wifhed  a  Thunder-bolt 
might  ftrike  the  Boat  under  Water,  as  they  were 
coming  back;  and  when  they  came  through 
Bridge,  he  wifhed  that  London-Bridge  had  fallen 
upon  them,  and  knocked  them  on  the  Head. 

Lord  Prejlon.  But  I  hope  that  is  not  to  lie 
upon  me  neither ;  for  I  faid  no  fuch  Thing. 

L.  C.  y.  Holt.  No :  But  AJhton  and  Elliot 
did  fay  thefe  Things  -,  and  how  the  Cafe  ftands 
as  to  that,  in  Relation  to  your  Lordfhip,  is  to 
be  confidered  :  It  is  proved  they  afterwards  gave 
Money  to  the  Seamen,  half  a  Crown  a-piece  to 
two  of  them,  to  fay  they  were  going  to  Flanders, 
and  not  to  France, 

Now,  Gentlemen,  that  my  Lord  was  on 
Board  this  Veffel,  that  my  Lord  was  under  the 
.Hatches,  and  that  the  Papers  were  taken  in  this 
Manner,  is  beyond  all  Contradiction  ;  fo  like- 
wife,  that  the  Ship  was  hired  for  France,  that 
my  Lord  took  Water  at  Surry-Stairs,  and  was 
taken  in,  this  Veffel,  in  that  Manner  you  have 
heard. 

The  next  Thing,  Gentlemen,  is  about  the  Pa-  j 
pers :  I  muft  tell  you,  though  there  are  feveral  ofi 
them  that  do  feem  myfterious,  yet  there  are  Pa- ! 
pers  that  do  fhew  a  very  great  Defign  of  depofing 
the  King  and  Queen,  and  a  Purpofe  of  altering 
the  prefent  Government. 

But,  Gentlemen,  I  will  mention  to  you  thofe 
Papers  that  are  very  plain,  and  leave  you  to  con-: 
fider  what  Conftruction  to  put  upon  thofe  that 
are  obfeure  :  There  is  one  Paper  that  feems  to 
be  Inftructions  and  Heads  for  a  Declaration,; 
that  is  to  fay,  That  the  King  of  France  mufti 
not  come  with  a  Defign  to  make  an  entire  Con- 
queft. 


Lord  Prejlon.     My  Lord,  with  Submiffion  to     1690. 
your  Lordfhip,    I  hope  you  will  pleafe  to  re-  aW.8PM 
member,  and  obferve  to  the  Jury,  that  Paper  is  ^"^^ 
not  proved  to  be  mine.  . 

L.  C.  y.  Holt.  No,  my  Lord :  I  will  do 
your  Lordfhip  no  Wrong ;  but  I  cannot  fpeak  all 
my  Words  at  once. 

Lord  Prefion.  I  am  fure.  you  will  not,  my 
Lord  ;  but  I  beg  leave  to  put  your  Lordfhip  in 
Mind. 

L.  C.  y.  Holt.  Well  then,  Gentlemen,  the 
Paper  begins,  That  the  King's  Declaration  is  to  * 

be  formed  in  general  Terms  ;  that  he  will  go- 
vern by  the  Laws,  that  they  fhall  be  the  Rule  of 
his  Actions ;  that  he  will  endeavour  to  fettle  Li- 
berty of  Confciertce  by  a  Law ;  and  that  what- 
foever  was  done  by  him,  that  gave  any  Occa* 
fion  of  Jealoufy,  fhall  be  fettled  by  Parliament: 
That  he  hath  given  fufficient  Proof  and  Evidence 
of  his  not  being  willing  to  bring  an  Army  of 
Strangers  into  the  Kingdom,  by  refufing  the 
Succours  the  King  of  France  offered  him,  and 
that  were  even  ready  to  be  embarked,  upon  the 
firft  Notice  of  the  Prince  of  Orange's,  Coming  ; 
that  he  brings  fuch  an  Army  only  as  is  necef- 
fary  for  his  own  Defence,  and  fecuring  fuch  of 
his  loyal  Subjects  as  fhould  come  to  him  ;  arid 
that  he  will  difmifs  them  as  foon  as  he  fhall 
have  rid  the  Nation  of  thofe  Foreigners  tha£ 
had  invaded  us,  and  trampled  upon  the  La ws. 

So  that,  Gentlemen,  here  is  a  Paper  in  this 
Packet  that  has  plainly  laid  open  and  proved 
die  Defign  •,  and  fhews  the  Meaning  of  it  was 
to  feduce  their  Majefties  Subjects  from  their  Al- 
legiance :  It  was  to  be  in  fuch  general  Terms, 
making  general  Promifes  ;  hoping  thereby' . 
that  People  would  be  the  more  eafily  im- 
pofed  upon,  to  renounce  their  Allegiance  to 
their  prefent  Majefties.  But,  Gentlemen,  the 
Declaration  imports  farther,  that  the  Realm 
was  to  be  invaded  by  Foreigners;  and  to  palli- 
ate it,  it  is  pretended,  that  Foreigners  were  only 
brought  in  to  rid  the  Nation  of  Foreigners  ; 
and  you  know  who  are  meant  by  that  :  So  that 
this  Project  was  only  to  colour  a  Foreign  InT 
vafion  ;  and  this  Declaration  was  to  direct  them, 
how,  and  upon  what  Pretences,  they  fhould  in> 
vadethis  Kingdom. 

Gentlemen,  there  is  no  Manner  of  Doubt  but 
this  is  a  treafonable  Declaration ;  and  if  any 
Perfon  had  this  in  his  PoffefTion,  and  was  going 
into  France  to  carry  it,  with  an  Intention  there  tp 
make  ufe  of  it,  that  is  Treafon,  though  it  be 
couched  under  fpecious  Pretences,  of  reftoring 
People  to  their  Liberty  :  It  was  plainly  a  Defign 
to,  invade  England  by  a  French  Army. 

L.  Prefion.  My  Lord,  that  Paper  was  not 
found  about  me. 

L.  C.  J.  Holt.  No,  no,  my  Lord,  it  was  not  * 
but,  good  my  Lord,  give  me  your  Favour:  I 
will  certainly  obferve  every  thing  that  is  fitting, 
but  I  tell  you  I  cannot  do  it  all  at  once. 

Then,  Gentlemen,  there  is  another  Paper 
found  in  the*Paquet,  that  is  faid  to  be,  The  Re- 
fult  of  a  Conference,  that  was  held  between  di- 
vers Lords  and  Gentlemen,  as  well  Tories  as 
Whigs,  as  they  call  them,  to  prove  it  poffible 
to  reftore  the  late  King  by  French  Arms  ;  and 
how  this  may.  be  effected,  were  Propofals  made: 
Yet  ftill  it  was  pretended  to  preferve  the  Protef- 

tant 
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'690.     tint  Religion,    and  the  Civil   Adminiftration, 
2W.&  M.  acCOrding  to  Law. 

V-^-v/  And,  that  it  might  be  brought  to  pafs,  the 
Credulous  were  to  be  impofed  upon,  and  made 
to  believe  that  the  French  King  would  not  con- 
quer England  for  himfelf;  no,  but  he  would 
conquer  it  for  the  late  King  ;  he  would  be  at  that 
vaft  Charge,  that  great  Expence  of  Men  and 
Arms,  to  reftoreKing'J^w^,  and  make  no  Pro- 
fit cf  it  himfelf. 

And  it  was  propofed  how  to  feduce  the  Peo- 
ple of  England  into  a  Belief  of  the  French 
King's  Kindnefs :  He  was  to  indulge  the  Pro- 
tectants in  France,  and  let  them  have  the  Exer- 
cife  of  their  own  Religion  there  ;  and  this  to 
fatisfy  the  Englijh  Proteftants, '  That  his  Profe- 
cution  of  the  Hugonots  in  France,  was  not  out  of 
Averfion  to  the  Proteftant  Religion,  but  only 
becaufe  of  their  Antimonarchical  and  Refitting 
Principles  :  So  that  they  were  propofing  among 
themfelves  what  they  were  to  do,  to  make  the 
People  believe  the  French  King  had  no  dange- 
rous Defign  againft  our  Religion  and  Liberties ; 
and  if  they  could  meet  with  Perfons  to  believe 
this,  that  was  a  probable  Way  thought  upon  in 
this  Conference,  to  get  a  great  many  Adherents 
to  the  French  King'.;  thereby  this  Invafion  to 
foe  facilitated,  and  "the  whole  Project  rendered 
more  fuccefsful. 

There  is  another  Thing,  Gentlemen,  in  this 
Paper,  and  that  is  this :  They  complained  of  the 
Mifmanagementof  their  Affairs  at  St.  Germains; 
that  though  they  did  earneftly  defire  the  Refti- 
tution  of  the  late  King,  yet  there  was  always 
fome  foolifh  Thing  or  other  that  came  from  St. 
Germains,  that  obltructed  their  Defign. 

What  that  foolifh  Thing  is,  I  'cannot  fay, 
it  does  not  appear  ;  but  whether  it  were  not  too 
great  a  Difcovery  of  their  Zeal  for  Popery,  and 
the  Advancement  of  the  Popifh.  Religion,  is 
worth  your  Confideration. 
'-  And  fomething  is  to  be  done  for  Satisfaction 
of  the  People  as  to  that;  and  it  isadvifed,  that 
there  fhould  be  feven  or  nine,  or  fuch  a  Num- 
ber of  Englijhmen,  that  fhould  go  over,  and  be 
received  into  Favour  at  St.  Germains,  and  they 
fhould  be  of  the  Council  there,  and  thefe  were  to 
be  Proteftants ;  and  that  was  to  be  a  Colour  and 
Pretence,  that  the  late  King  was  reconciled  to 
the  Proteftant  Intereft,  becaufe  he  chofe  Protef- 
tant Councilors,  and  had  received  them  at  St. 
Germains,  and  was  advifed  by  them. 

This,  fays  the  Paper,  will  make  the  World 
believe  he  is  ours,  and  that  we  have  gained 
him  ;  which  was  to  delude  a  great  many  of  the 
People  of  Englan d,  that  they  fhould  not  be  af- 
frighted, in  cafe  there  fhould  be  fuch  an  Inva- 
fion of  England,  but  invited  rather,  and  encour- 
aged, to  join  with  the  French  when  they  came. 

But,  Gentlemen,  the  three  laft  Papers  that 
have  been  produced  to  you,  are  Papers  that  do 
fomewhat  more  nearly  concern  my  Lord  Prefton. 

The  firft  Paper  contains  feveral  Memoran- 
dums :  It  begins   with  Lady  D.  aooo  /.    who 
'      that  Lady  D.  is,  I  mutt  leave  it  for  you  to  ima- 
gine -,  though  perhaps  it  may  not  be  hard  to 
jguefs. 

It  takes  notice,  that  the  Englijh  and  Dutch 
were  like  to  join  •  and  thefe  Memorandums  do 
alfo  fhew  a  Defign  and  Purpofe  of  fomething  to 
be  done  for  the  Prevention  of  that  Conjunction : 


They  feem  alfo  to  be  Inflections  to  be  made     1690. 
ufe  of  upon  going  into  France  to  negotiate  or  *W&M 
tranfact  fome  Matters  o f  dangerous  Con fequence.  ^^^^ 

L.  Prefton.  My  Lord,  I  hope  your  Lordfhip 
will  obferve,  that  thefe  Memorandums  are 
broken  kind  of  Notes, incongruous  and  incoherent, 

L.  C.  J.  Holt.  Ay,  my  Lord,  they  are  fo, 
they  are  but  broken  Things ;  but  I  fayftill,  they 
are  Memorandums,  that  were  to  be  ufed  for 
fome  Purpofe:  Now  I  leave  it  to  the  Jury. to 
confider  of  the  Matter  of  them  :  What  can  be 
plainer  than  what  is  there  exprefFed  ?  The  French 
are  to  come  in  Time,  before  the  D::Ub  and  the 
Englijh  join  •,  they 'are  to  watch  their  Opportu- 
nity, arid  come  betimes  •,  and  they  are  to  fight 
at  the  Chops  of  the  Channel,  and  not  come  as 
far  as  Be  achy. 

L.  Prefton.  This  is  all  but  preemptive  Evi- 
dence, my  Lord. 

L.  C.  J.  Holt.  I  appeal  to  your  Lordfhip, 
if  it  was  not  in  the  Paper ;  and  I  appeal  to  the 
Memory  of  the  Jury,  whether  I  mifrepeat  it  or  not. 

The  Paper  mentions  Jennings,  Strickland, 
and  Trevannion,  that  they  were  to  come  from 
St.  Malo's  in  one  Night ;  the  King  ("meaning 
the  late  King)  was  not  to  be  on  Board  ;  and 
there  were  Ships  to  lie  at  Newcaftle,  to  plague 
London :  It  is  eafy  to  underftand  what  they 
meant.  Amopg  thefe  Memorandums  it  is  made 
a  Remark,  that  the  London  Clergy  are  the  worft. 
It  gives  an  Account  how  Port/mouth  was  forti- 
fied, and  Go/port,  and  what  Number  .of  Men 
were  in  them  ;  and  of  the  State  and  Condition 
of  our  Navy,  what  Rates  our  Ships  were, 
and  how  many,  and  who  were  to  be  the  Com- 
manders. 

L.  Prefton.  I  beg  your  Lordfhip  to  obferve 
this  is  not  Treafon. 

L  C.  J.  Holt.  I  fliall  tell  you  that,  my  Lord, 
by  and  by,  I  am  now  ftatingthe  Evidence. 

Gentlemen*  my  Lord  Prefton  infifts  upon  it, 
that  thefe  Papers  were  not  found  about  him  :  It 
is  true,  they  were  not  •,  but  it  does  not  therefore 
follow,  that  they  were  none  of  his  Papers  ;  but 
you  have  three  WitnefTes,  Mr.  Town/end,  Mr. 
Bland,  and  Mr.  Warr,  produced  to  prove  thefe 
Papers  to  be  my  Lord's  Hand :  Mr.  Town/end 
fays  he  was  acquainted  pretty  well  with  my 
Lord  Prefton's  Hand  ;  he  was  one  of  his  Clerks 
in  the  Office  of  the  Wardrobe  j  He  fays,  he 
has  feen  my  Lord  write  feveral  Times,  anci^ 
does  believe  the  Writing  to.be  his  Hand  ;  and 
to  the  fame  Purpofe  fays  Bland ;  and  Mr.  Warr 
fwears  to  one  of  the  Papers,  that  he  believes  it 
to  be  my  Lord  Pre/Ion's  Hand. 

L.  Prefton.  I  hope  your  Lordfhip  will  pleafe 
to  obferve  to  the  Jury,  that  this  is  only  a 
Proof  of  Similitude  of  Hands  i  no  body  faw  me 
write  them. 

L.  C.  J.  Holt.  They  only  fay,  they  do  believe 
it  to  be  your  Hand  ;  no  body  fays  they  faw  you 
write  them  :  If  I  omit  any  thing,  pray  tell  me 
when  I  have  done. 

Gentlemen,  there  are  other  Papers  which 
have  been  produced  and  read,  that  are  writ  in 
canting  Terms ;  .which  yet  plainly  fhew  the  ge- 
neral Defign  :  They  tell  the  Party,  that  Counfel 
are  of  Opinion,  he  has  a  very  good  Title  ; 
They  hope  he  will  appear  himfelf ;  and,  if  the 
Caufe  be  well  folicited,  it  may  come  to  a  Hear- 
ing before  the  End  of  Eafter-Term. 

There 
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There  is  another  Matter  mentioned  in  another 
Letter,  which  is  under  the  Difguiie  of  Trade : 
That  the'  Goods  muft  come  before  the  firft 
of  March.  And  another  of  them  fays,  That 
unlefs  the  Copper  and  the  Linnen  come  before 
the  10th  of  March,  they  fhall  lofe  this  Sum- 
mer's Profit. 

Gentlemen,WhatcanbetheMeaningofalI  this. 

X.  Prefton.  I  know  not  indeed,  my  Lord. 

L.  C.J.  Holt.  In.  another  of  the  Papers,  it 
is  faid,  'Tis  thought  our  Fleet  will  be  ready  by 
March  or  April-,  but  they  believe  not  till  June. 

Truly,  Gentlemen,  I  have  not  been  able  to 
take  Particulars  of  every  Letter,  but  I  muft 
leave  it  to.  your  Obfervation  •,  only  there  is  one 
of  them  that  makes  mention  of  acquainting  my 
Lord  with  the  Condition  of  the  Writer  ;  and 
Direction  is  therein  given  to  fpeak  to  the  Bear- 
er •,  and  what  other  Lord  was  there,  but  he,  in  the 
Company  ? 

L.  Prefton.  I  defire  to  obferve,  my  Lord, 
that  I  was  not  the  Bearer. 

L.  C.  J.  Holt.  Truly,  my  Lord,  I  cannot 
tell  who  was  meant  •,  I  muft  leave  it  to  the  Jury 
to  judge  of  that ;  but  there  was  no  other  Lord 
in  that  Company. 

L.  Prefton.  I  give  your  Lordfhip  Thanks 
For  obferving,  that  it  was  not  proved  that  they 
were  taken  upon  me  before  ;  but  I  beg  Pardon 
for  interrupting  your  Lordfhip. 

L.  C.  J.  Holt.  Interrupt  me  as  much  as  you 
pleafe,  if  I  do  not  obferve  right :  I  will  allure 
you  I  will  do  you  no  Wrong  willingly. 

Now,  Gentlemen,  the  Queftion  is,  in  the  firft 
Place, whether  this  be  Treafon  ?  and  I  told  you 
before,  without  Queftion  if  any  Perfons  do  go 
into  France  to  negotiate  fuch  a  Defign  as  this, 
or  do  purpofe  to  go  into  France,  and  do  any 
A6t  in  order  thereunto,  that  is  High-Treafon  ; 
and  thefe  Letters  do  import  High-Treafon  as 
great  as  can  be  committed,  a  Treafon  againft  the 
King  and  Queen ;  a  Defign  to  invade  the 
Realm,  to  fubvert  the  Government,  to  reftore 
another  Prince  to  the  Throne,  by  the  Affiftance 
of  Foreign  Force. 

There  was  a  Defign  to  delude  and  impofe  up- 
on a  great  many  People ;  and  thofe  that  would 
not  be  deluded  into  a  Belief  by  thefe  fair  Pre- 
tenfions  of  Friendfhip,  they  were  to  be  fubdued 
by  an  Army  of  Foreigners. 

Then,  Gentlemen,  the  next  Queftion  will  be, 
how  my  Lord  Prefton  is  affected  by  this  Evi- 
dence \  and  whether  you  have  fufficient  Proof, 
from  what  has  been  offered,  to  fatisfy  you  he 
is  guilty  of  this  Treafon  or  no  ? 

Firft,  my  Lord  tells  you,  there  has  not  been  a 
clear  Proof  that  thefe  were  the  Papers  that 
were  taken  :  For  (faith  he)  they  have  been 
conveyed  from  Hand  to  Hand  ;  and  therefore 
poflibly  there  might  be  fome  Alteration  made 
in  them.  You,  Gentlemen,  are  to  confider, 
notwithftanding  this  Objection,  whether  the  I- 
dentity  of  the  Papers  be  not  proved. 

Captain  Billop  tells  you,  he  took  them,  and 
in  what  Manner  ;  and  afterwards  carried  them 
to  my  Lord  Nottingham,  who  laid  them  by  for 
a  little  Time  upon  his  Table  ;  and  Captain 
Billop  withdrew,  fthat  is  Part  of  my  Lord's 
Objection)  while  my  Lord  Nottingham  examin- 
ed my  Lord  Prefton  :  After  that  my  Lord  Not- 


tingham called  in  Billop  again,  and  Billop  fwears  1690. 
the  Packet  was  not  opened,  but  remained  intire,  2W^M' 
in  fuch  Manner  as  they  were  delivered  to  my  ^/"VN') 
Lord  Nottingham  ;  and  fo  fays  my  Lord  Not- 
tingham. Then  Captain  Billop  faw  my  Lord 
Nottingham  open  it  at  that  Time  ;  and  he  faw  all 
thefe  Papers  every  one  put  up  again  by  my  Lord 
Nottingham,  fo  that  he  could  not  be  deceived  ; 
and  my  Lord  Nottingham  delivered  them  to 
him,  and  he  carried  them  to  my  Lord  Prefi- 
dent,  all  fealed  up  with  my  Lord  Nottingham's 
Seal  ;  and  my  Lord  Prefident  tells  you,  he 
opened  them,  and  brought  them  to  the  King, 
and  had  them  back  from  the  King;  but  they 
were  never  out  of  his  Sight  while  the  King  read 
fome  of  them  j  but  he  took  them  all,  and 
brought  them  to  the  Cabinet  Council,  where  my 
Lord  Sidney  received  all  thefe  Papers  that  have 
been  read,  and  marked  them  :  You  have  my 
Lord  Sidney's  Oath,  that  thefe  are  the  Papers 
he  had  from  my  Lord  Prefident ;  you  have  my 
Lord  Prefident's  Oath,  that  he  had  them  from 
Billop,  fealed  with  my  Lord  Nottingham's  Seal ; 
you  have  my  Lord  Nottingham's  Oath,  that  he 
had  them  from  Billop  ;  and  Billop  fwears  they 
were  taken  in  the  Smack. 

So  that  it  is  plain,  if  you  believe  this  Evi- 
dence, that  they  are  the  fame  Papers  :  Befides, 
as  to  feveral  of  them,  Billop  marked  them,  and 
fwears  directly  to  them  :  If  you  believe  thefe 
Witneffes,  as  you  have  no  Reafon,  I  think,  to 
the  contrary,  it  is  plainly  proved,  thefe  are  the 
very  Papers  which  were  taken  from  the  Bofom 
of  AJhton,  and  taken  up  by  him  from  under  the 
Quarter-Hatches  in  the  Smack. 

L.  Prefton.  I  beg  your  Lordfhip's  Pardon  for 
one  Thing. 

L.  C.  J.,  Holt.  My  Lord,  what  fay  you, 
pray  ?  Say  what  you  will. 

L.  Prefton.  With  humble  Submifiion,  there 
is  one  Thing  that  I  think  the  Jury  ought  to 
take  Notice  of,  That  when  the  Papers  were 
fent  from  Mr.  Bridgman  to  my  Lord  Sidney, 
they  were  fent  by  a  Mefienger. 

L.  C.  J.  Holt.  My  Lord,  you  are  miftaken 
as  to  that  Objection  ;  for  my  Lord  Sidney  did 
not  fend  them  to  Mr.  Bridgman  by  a  Mefienger, 
but  he  delivered  them  with  his  own  Hand ;  and 
after  he  had  fet  his  own  Mark  upon  them  :  And 
Mr.  Bridgman  fays,  they  were  never  out  of  his 
Sight  -,  he  copied  them  all,  but  two  or  three, 
the  other  Mr.  Pulteney  copied  in  his  Prefence  ; 
and  fo  he  fwears,  he  re-delivered  them  to  my 
Lord  Sidney. 

L.  Prefton.  With  humble  Submifiion,  my 
Lord,  if  I  remember  right,  they  were  in  a 
third  Hand. 

L.  C.  J.  Holt.  Never,  never. 

L.  Prefton.  Did  not  my  Lord  Sidney  fay  fo,' 
or  Mr.  Bridgman  ? 

L.  C.  J.  Holt.  No  ;  neither  my  Lord  Sidney, 
nor  Mr.  Bridgman  faid  fo :  I  fuppofe  the  Jury 
are  apprehenfive  of  the  Matter  ;  I  would  not 
miflead  them,  I'll  allure  you,  nor  do  your 
Lordfhip  any  Manner  of  Injury  in  the  World. 

L.  Prefton.  No,  my  Lord,  I  fee  it  well  e- 
nough  that  your  Lordfhip  would  not  •,  I  am 
for  my  Life,  and* beg  your  Lordfhip's  Pardon 
for  interrupting  of  you. 

L.  C.  J.  Holt.  Gentlemen,  the  next  Thing 
7  U  is 
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1690.  is  to  confider,  whether  my  Lord  Prefton  be  an- 
2W.&M.  fwerable  for  thefe  Papers,  or  a  Party  in  this 
VrV~*'  Treafon. 

Firft,  Gentlemen,  I  would  have  you  to  con- 
fider, that  there  was  the  hiring  of  a  Veffel  for 
France :  It  is  true,  my  Lord  Prefton  was  not 
prefent  at  the  Bargain  •,  but  you  obferve  that 
my  Lord  Prefton,  his  Servant,  AJhton,  and  El- 
liot, took  Water  at  Surry-Stairs,  on  Purpofe  to 
go  on  Board  that  Smack. 

Now,  Gentlemen,  whether  or  no  you  can  in- 
tend any  other  ways,  than  that  my  Lord  Prefton 
was  privy  in  hiring  this  Veffel,  though  he  was 
not  prefent  at  the  hiring  of  it;  for  how  mould 
my  Lord  Prefton  be  ready  to  take  Water  with 
them  at  Surry-Stairs  ?  Can  you  imagine  my 
Lord  came  there  by  Chance,  and  took  a  fudden 
Refolution  ?  If  you  can  imagine,  that  he  came 
only  to  go  on  Ship-board,  Without  knowing  the 
previous  Defign,  truly  you  imagine  a  very  great 
Thing  for  my  Lord's  Advantage. 

It  is  plain,  he  went  voluntarily,  without  Com- 
pulfion  ;  truly,  I  think  the  Evidence  is  very 
ftrong,  to  induce  you  to  believe  he  was  privy 
to  this  Defign,  and  that  he  did  know  of  hiring 
the  VefTel. 

L.  Prefton.  I  hope  your  Lordfhip  will  ob- 
ferve, at  the  fame  Time,  that  I  was  never  feen 
before  we  took  Boat. 

L.  C.  J.  Holt.  My  Lord,  I  have  obferved  it, 
and  I  lay  that  Weight  upon  the  Evidence  that 
I  think  it  will  naturally  bear,  and  no  more  ; 
and  leave  it  to  the  Jury  to  confider,  whether 
your  Lordfhip  was  privy  to  the  Defign  or  no, 
when  they  weigh  theCircumflances  of  the  Evi- 
dence together. 

L.  Prefton.  I  hope  I  fhall  not  be  condemned 
upon  Prefumption  and  Argument. 

L  C  J.  Holt.  What  Weight  the  Evidence 
has,  they  will  confider :  And  then,  Gentlemen, 
there  is  another  Thing  that  I  would  obferve  •, 
Why  fhould  my  Lord  Prefton,  z.  Nobleman,  a 
Perfon  of  his  Honour  and  Quality,  put  himfelf  in 
fuch  a  Place  as  he  was  found  in,  and  that  twice?  It 
muft  fure  be  out  of  an  Apprehenfion  of  fome 
Danger.  As  for  the  Sea-men,  they  were  fecure 
enough  •,  they  were  not  frightened,  becaufe  they 
thought  they  were  protected,  and  my  Lord 
Prefton  knew  he  was  not  liable  to  be  prefTed  •, 
the  Matter  of  the  VefTel  tells  you  they  were 
fearful,  and  therefore  hid  themfelves  in  a  Place 
they  could  not  ftand  in,  nor  fit  in  •,  there  was  the 
Gravel  and  Ballaft  ;  it  was  uneafy  to  them, 
and  -'angerous  to  their  Health  to  be  there. 

jentlemen,  why  do  Men  avoid  the  Light, 
and  put  themfelves  under  Covert,  unlefs  they 
have  fome  evil  Defign  ?  Perfons  that  are  inno- 
cent, feek  not  Obfcurity. 

The  Seals  were  found  there,  and  my  Lord 
does  not  deny  they  were  his  Seals. 

L.  Prefton.  I  do  not  deny  that :  I  hope  it  is 
no  Crime  to  have  fuch  Seals. 

L.  C.  J.  Holt.  Ay,  but  fays  my  Lord,  that 
does  not  affect —  becaufe  the  Papers  were  not 
found  about  me,  but  were  found  about  AJhton. 
Gentlemen,  if  you  can  imagine  my  Lord  Pref- 
ton had  a  different  Defign  from  the  reft  of  the 
Company  that  were  with  him,  then  you  may 
accquit  my  Lord,  and  find  him  Not  Guilty  : 
But  it  is  left  to  you  to  confider,  whether  he  had 
not  the  fame  Defign  with  them:    Befides,  there 


is  Mention  made  in.  one  of  the   Letters    of    1690. 
my  Lord,  and  there  was  no  other  Lord  but  he  •,  2W-cpm- 
and  here  are  Papers  proved  to   be   my  Lord's       **~ ■ 
own  Hand,  containing  feveral  of  the   Matters 
of  which  he  ftands  indicted  -,  and  he  would  have 
had  the  Captain  to  have  difpofed  of  the   Papers^ 
Now,  Gentlemen,  what   Account  does  my 
Lord  give  you,  where  he  was  going  ?  It  feems 
they  did  pretend  at  the  Time  they  were  taken, 
and  they  would  have  had  the  Mafter  of  the  Vef- 
fel faid,  that  their  Defign  was  for  Flanders }  but 
the  Witneffes  tell  you  pofitively,  that  the  Vef- 
fel was  hired  for  France. 

Truly,  Gentlemen,  I  muft  leave  the  Matter 
to  your  Confideration,  whether  my  Lord  be 
guilty  of  this  Defign,    or  not    guilty. 

There  is  another  Thing  that  my  Lord  has 
urged  (for  I  would  not  willingly  omit  any  thing 
material,  on  the  one  Side  or  the  other)  •  he  fays, 
his  Indictment  is  laid  in  the  County  of  Middle- 
fex,  but  the  Papers  were  not  taken  there  ;  the 
Ship  they  went  on  Board  lay  at  Anchor  in Surry; 
and  when  they  were  taken,  it  was  in  the  County 
of  Kent,  and  fo  there  is  no  Proof  of  Treafon  in 
Mtddlefex. 

Ay,  but,  Gentlemen,  give  me  Leave  to  tell 
you,  if  you  are  fatisfied  upon  this  Evidence, 
that  my  Lord  was  privy  to  this  Defign,  con- 
tained in  thefe  Papers,  and  was  going  with  them 
into  France,  there  to  excite  an  Invafion  of  this 
Kingdom,  to  depofe  the  King  and  Queen,  and 
make  ufe  of  the  Papers  to  that  End,  then  every 
Step  he  took,  in  order  to  it,  is  High-Trea- 
fon,  where-ever  he  went ;  his  taking  Water  at 
Surry-Stairs,  in  the  County  of  Middlefex,  will 
be  as  much  High-Treafon  as  the  going  on 
Ship-board  in  Surry,  or  being  found  on  Ship- 
board in  Kent,  where  the  Papers  were  taken. 

Gentlemen,  I  have  failed  of  recollecting  feve- 
ral of  the  Particulars  of  this  Evidence,  becaufe 
they  are  many  •,  and  you  will  not  depend  upon 
my  Recollection  of  Things  fo  very  incoherent 
as  fome  Parts  of  the  Evidence  in  the  Papers  are, 
but  upon  your  own  Notes  and  Obfervations. 

If  you  do  think,  having  heard  the  Evidence, 
that  my  Lord  was  not  concerned  in  this  Matter, 
that  my  Lord  had  no  Defign  to  go  into  Francs 
with  thefe  Papers,    but  that  he  was  an  utter 
Stranger  to  all  thefe  Things,  then  you  are   to 
acquit  my  Lord  :  But  if  you  believe  my  Lord 
was  privy  to,  and  knew  of  the  hiring  of  this 
Veffel  •,  and  that  he  went  to  carry  on  the   De- 
fign contained  in  thefe  Papers,    and  that  he 
wrote  fome  of  thefe  Letters  •,  and  with  the  others 
he  was  acquainted,  then  you  are  to  find  himGuilty. 
The  Lord  Chief  Juftice  Pollexfen  obferved  to 
the  Jury,  that  my  Lord  Prefton  had   produced 
no  Evidence  of  his  Affection  to  the  prefent  Go- 
vernment,   which   would  have  been  of  fome 
Weight  in   this  Cafe :  Adding,    That   if  they 
fuffered  thofe  who  were  confpiring  againft  the 
Government,    to  dq  it  with   Impunity,    they 
would  do  well  to  confider  what  the  Confequence 
would  be. 

The  Lord  Prefton  thereupon  defired  he  might 
have  the  Liberty  of  fpeaking  again,  before  the 
Jury  went  out :  The  Chief  Juftice  anfwered, 
That  was  contrary  to  the  Courfe  of  all  Proceed- 
ings, to  fay  any  thing  to  the  Jury  after  the  Evi- 
dence was  fummed  up  ;  but  for  once  they  would 
permit  it. 
r  Then 
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1690.         Then  the  Lord  Prefton  faid,  He  defired  the 
xW.&M.  jury  mignt  be  informed  he  was  a  Protectant, 
'  £^p^  baptized  in  the  Religion  of  the  Church  of  Eng- 
ffon  pet-   land,  in  which  he  always  lived,    and  hoped  to 
mined  to    die  in  it ;  and  obferved,   that  Things  had  been 
fpeak  Purged  againft  him  with  Severity  -,  that  they  made 
the  Dnec-  ^^  a  pr00f  which  amounted  but  to  a  Prefump- 
*Julj.°   ' tlon  >  ^  m  the  Cafe  of  the  Letters  that  were  writ- 
ten in  a  Cant,  and  his  Intention  of  going  xoFrance ; 
and  thofe  Words  in  the  Letter,  My  Lord,  the 
Bearer,    were  applied  to  him;  but  that  Letter 
was  directed  to  no  body,  and  as  full  of  Cant  Terms 
as  any  of  the  reft  ;    and  why  mould  he-  be  fup- 
pofed  to  be  the  Bearer  more  than  any  of  the  reft, 
efpecially  as  they  were  found  upon  one  of  them*? 
The  Reafon  of  his  going  beyond  Sea  was  not  to 
be  wondered  at  ;  for  though  he  had  lived  quietly 
after  the  Lofs  of  his  Places,    upon  the  Revolu- 
tion,   and  fuffered  great  Inconveniencies  in  his 
Eftate,  and  was  retired  to  his  own  Houfe,    he 
was  imprifoned  .twice  in  the  'Tower,  and  pro- 
claimed a  Traitor  in  every  Market-Town,  with- 
out any  Indictment  found  againft  him!    This 
made  him  uneafy  here,  and  occafioned  his  Refo- 
lution  of  going  to  Flanders,    or  to  any  Place 
where  he  could  be  quiet. 

The  Chief  Juftice  anfwered,  If  his  Lordfhip 
thought  himfelf  hardly  ufed,  he  muft  remember 


— 


"it  was  in  a  Time  of  Danger  when  he  was  taken     *69°- 
up  before,    and  when  he  had  fhewn  his  Difaf-  *W-&*M'- 
fection  to  the  prefent  Government  •,  and  the  Go-  ^^^^j 
vernment  was  not  to  be  blamed  for  fecuring  it- 
felf  againft  him  :  And,  if  he  had  a  Mind  to  go 
abroad,  was  France  the  only  Country  he  could 
chufe  ;  a  Country  at  open  War  with  us  ? 

The  Lord  Prefton  repeated  it  again,  That  he 
hoped  the  Gentlemen  of  the  Jury  would  confider 
all  that  was  alledged  againft  him  was  but  Pre- 
fumption. 

The  Chief  Juftice  replied,  If  he  reflected  on 
the  Court,  the  Court  would  reflect  upon  him  : 
He  thought  tha  Evidence  had  been  ftated  very 
impartially  ;  and  the  Evidence  that  had  been 
given  muft  have  its  due  Weight  and  Confidera- 
tion  :  If  any  one  could  defign  innocently  to  go 
to  France,  at  that  Time  of  Day,  with  fuch  Papers, 
and  in  fuch  a  Manner,  he  left  to  the  Confiderav 
tion  of  the  Jury. 

The  Jury  then  withdrew,  and,  returning 
within  half  an  Hour,  brought  in  the  Prifoner 
Guilty. 

The  Sentence,  and  Remarks  on  this  Trial,  will 
be  found  at  the  End  of  the  next  Trial  of  Mr. 
Afhton. 
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Trial  of  John  Ashton,   Gent,   for  High-Treafon, j^g-^ 
at    the   Old-Baily,   London,    on   Monday,    the    ipth  of' 
January,  1 690.     2  W.  &  M. 


v-rv^> 


*fleln-  '  I  ^  H  E  Prifoner  was  indicted  and  arraigned, 
HBmetit.  ft  together  which  Sir  Richard  Grahme,  Lord 
Vifcount  Prefton,  and  Edmund  Elliot,  Gent,  for 
Compaffing  the  Death  of  the  King  and  Queen, 
confpiring  to  raife  a  Rebellion,  to  procure  an 
Invafion  of  the  Kingdom,  and  adhering  to  their 
Majefties  Enemies.  See  the  lndiB)nent,  in  the 
Trial  of  the  Lord  Prefton  immediately  preceding. 

Mr.  Afhton  defiring  he  might  have  Pen,  Ink, 

and  Paper,  and  a  Solicitor  to  ftand  by  him,  and 

Denied  one  refreih  his  Memory,   the  Chief  Juftice  allow- 

to write for e(J  him  Pen,    Ink,    and  Paper-,    but  faid,  the 

him,  and  omer  was  an  Innovation,   the  Court  could  not 

affi (i  htm.      ,,         • 

,SSi  allow  it. 

The  Jurors  being  called,  the  Prifoner  faid, 
He  fhould  make  no  Challenges,  but  put  himfelf 
upon  the  firft  Twelve  in  the  Pannel ;  and  ac- 
cordingly the  firft  Twelve  were  fworn. 
ZheWit-  Then  the  Indictment  and  Evidence  were 
neffesfor  opened,  and  the  Witnefles  called  j  and  firft 
the  Crown.  y[xs  pratt  was  fWOrn,  who  depofed,  That  Mr. 
Afhton  hired  a  Smack  of  her,  to  go  to  France, 
and  carry  over  two  or  three  Gentlemen,  who 
were  Merchants,  as  was  pretended,  and  going 
to  fetch  over  Silk  :  That  he  agreed  with  her,  at 
Mr.  Burdett's  Houfe,  for  an  ioo  /.  and  the  Mo- 
ney was  paid  on  Tuefday  Night,  in  Mrs.  Burdett's 
Bed-chamber,  being  ninety-three  Guineas  and 
Six-pence,  and  Mr.  Afhton  broke  the  Six-pence 
in  two  Pieces,  and  gave  one  half,  with  the 
ninety-three  Guineas,  to  Mrs.  Burdett,  and  kept 
the  other  himfelf-,  and  when  the  Mafter  of  the 
VefTel  brought  the  other  half  of  the  Six-pence 


to  Mrs.  Burdett,   fhe   {Pratt  the  Witnefs)  was 
to  receive  the  ioo/. 

That  Mr.  Afhton  gave  her  a  Note  to  meet 
them  the  next  Night  at  Mr.  Rigby's,  the  Seven 
Stars  in  Covent-Garden,  and  fhe  went  thither 
about  Ten  o'Clock  -,  atid  Mr.  Afhton,  Elliot,  and 
two  other  Gentlemen  came  in,  and  having  ftaid 
a  little  while,  went  away  -,  but  Mrs.  Afhton  ftaid 
at  the  Seven  Stars,  and  entertained  her  (the 
Witnefs)  after  they  were  gone :  Said,  fhe  hoped 
the  Witnefs  would  not  difcover  her  Husband, 
and  that  God  would  deliver  her  out  of  the  Lion's 
Mouth  ;  and,  upon  the  Cock's  Crowing,  Mrs. 
Afhton  faid,  fhe  doubted  they  fhould  have  no 
good  Luck. 

Mr.  Afhton  demanding  of  Mrs.  Pratt,  If  he 
ever  fpoke  to  her  about  going  to  France?  fhe 
anfwered,  Yes  •,  and  faid,  if  fhe  helped  them 
well  away,  they  would  help  her  to  the  earning 
1000/.  before  Lady-Day  -,  and  he  afked  her,  if 
there  was  a  Hole  in  the  VefTel  to  hide  what  he 
might  have  Occafion  to  conceal. 

Pafeley}  the  Mafter  of  the  Smack,  depofed, 
That  he  was  with  Mr.  Afhton,  in  Mrs.  Burdett's 
Bed- chamber,  when  the  ioo/.  Was  paid ;  and 
that  a  Six -pence  was  broken,  as  Mrs.  Pratt 
teftified  ;  one  Part  of  which  Mrs.  Burdett  kept, 
and  the  other  Mr.  Afhton  -,  and  when  he  (the 
Witnefs)  brought  back  Mr.  Afhton's  half,  the 
Owner  was  to  have  the  reft  of  the  Money. 

That  he  carried  a  Trunk  and  Hamper  on 
Board,  from  Mrs.  Burdett's  Houfe,  in  Queen- 
Sireet,  and  afterwards  met  the  Company  at  the 

Seven 


<?28 


A  CRITICAL   REVIEW  oj 


Itfpo-  Sevix  Stars  in  Covent-Garden,  took  Boat  with 
aW.t^M-  them  at  Surry-Stairs,  and  went  on  Board  the 
v-'"v"v;  Ship,  over-againft  the  Tower  ;  from  whence  they 
failed  down  the  River,  and  were  all  taken  over- 
againft  Gravefend,  (as  he  had  depofed  at  the 
Lord  Pre/ion's  Trial)  upon  the  Ballaft,  under  the 
Hatches,  where  they  had  concealed  themfelves. 

Pafeley  depofed  further,  That  they  aiked  him, 
if  he  could  carry  them  fafe  to  France  ;  and  when 
they  were  brought  back,  one  of  them  gave  him 
half  a  Crown,  and  bid  him  fay,  they  were  bound 
for  Flanders.  That  AJhton  and  Elliot  both  afked, 
If  there  was  a  Place  in  the  Ship  to  hide  them  in, 
and  defired,  if  they  faw  a  Man  of  War's  Boat 
coming  on  Board,  they  would  tell  them,  that 
they  might  lie  hid. 

A  Juryman  demanding  what  was  the  ufual 
Rate  for  going  to  Flanders,  with  a  Smack  and 
three  Men,  Pafeley  anfwered,  twenty  or  thirty 
Pounds. 

Betfworth,  the  Waterman,  depofed,  He  car- 
ried Mr.  AJhton,  and  the.  reft  of  the  Company, 
from  Surry-Stairs,  on  Board  the  Smack,  as  he 
had  teftified  in  Lord  Prefton's  Trial. 

Fijher,  one  of  the  Ship's  Crew,  teftified,  That 
Mr.  AJhton,  and  the  reft  of  the  Company,  came 
on  Board  between  Eleven  and  Twelve  at  Night ; 
that  they  failed  as  far  as  Grave/end,  and  were 
taken  by  Captain  Billop,  and  carried  to  White- 
hall *,  and  JJhton,  whifpering  him,  bid 
fay,  they  were  going  to  Flanders,  and  gave  him 
half  a  Crown. 

James  Amonds,  another  of  the  Smack's  Crew, 
depofed,  that  they  failed  down  the  River,  with 
Mr.  AJhton,  and  the  reft  of  his  Company  •,  and  that 
Mr.  AJhton  faid,  If  they  took  Care  of  them  now, 
they  (the  Prifoner  and  his  Company  J  would 
take  Care  of  them  hereafter,  and  help  them  to 
many  a  Pound :  That  after  they  were  paired 
Grave/end,  Fijher  was  fent  down  for  the  Victu- 
als, and  brought  up  fome  Roaft-Beef,  and  other 
Things  ;  and  juft  as  the  Beef  was  going  into  the 
Cabbin,  he  (the  Witnefs)  gave  them  Notice  a 
Barge  was  coming  on  Boafd  to  prefs,  and  they 
took  the  Victuals  down,  under  the  Quarter- 
Hatches,  and  there  the  Gentlemen  lay,  with  the 
Victuals  a-top  of  them,  and  Captain  Billop,  com- 
ing on  Board,  found  them  in  this  Condition  •, 
and  when  they  were  come  up,  the  Captain  put 
his  Hand  into  Mr.  AJhton* &  Bofom,  and  pulled 
cut  a  Packet  of  Papers,  with  a  Lead  tied  to  them  ; 
after  which  they  were  commanded  into  the  Cap- 
tain's Boat,  and  all  carried  to  Whitehall ;  and 
my  Lord  Prefton's  Man  gave  the  Witnefs  half  a 
Crown,  and  faid,  this  will  ferve  you  to  Night, 
and  you  fhall  be  taken  further  Care  of  to  mor- 
row j  only  fay  you  were  bound  to  Flanders,  and 
not  to  France. 

Then  Captain  Billop  teftified,  That  on  the  laft 
oS  December  the  Lord  Prefident  (the  Marquis  of 
Carmarthen)  fent  for  him,  and  told  him  there 
were  feveral  Perfons  going  to  France,  with  Pa- 
pers of  dangerous  Confequence,  and  ordered  him 
to  ufe  his  Endeavours  for  feizing  them  -,  and 
thereupon  he  (the  Witnefs)  armed  a  Boat  at  the 
Tower,  and,  about  Eleven  at  Night,'  rowed 
down  the  River  to  Gravefend,  where  he  refresh- 
ed his  Men,  and  then  went  down  further,  into 
the  Hope ;  and  judging  that  no  Veffel  which 
came  from  London  that  Tide,  could  be  a-head 
of  him,  he  returned,  and  preffed  feveral  Men  in 
the  Ships  upon  the  River,  and,  among  the  reft, 


fome  Barking  Men  •,  and  feveral  Smacks  coming  1690. 
down  the  River,  they  fhewed  him  the  Thomas  and  2W-©*M- 
Elizabeth,  the  Veffel  he  looked  for ;  whereupon  K^^>^- ' 
he  went  on  Board,  on  Pretence  of  prefTing  Men  -, 
and  the  Mafter  fhewing  him  his  Protection,  he 
(Billop)  told  him,  he  muft  fearch  further,  and 
found  the  Lord  Prefton  and  the  reft  under  the 
Hatches :  That  he  took  fome  Letters  frcm  my 
Lord,  and  a  Packet,  with  a  Lead  to  it,  out  of 
Mr.  AJhton's  Bofom,  who  defired  he  would 
throw  the  Packet  over-board,  and  faid,  What 
Good  would  it  do  him  to  injure  fo  manv  Gentle- 
men ?  That  Mr.  Afijton  alfo  faid,  What  if  he 
(the  Witnefs)  Jhould  turn  about,  and  go  with 
them  ?  That  they  preffed  him  feveral  Times  to 
throw  the  Packet  over-board,  as  they  came  up 
the  River  ;  and  when  he  refufed,  Elliot  faid 
angrily,  Every  Bog  has  his  Day:  That  he  brought 
them  to  Lord  Nottingham's  Office,  and  laid  the 
Packet  on  the  Table  in  the  Office,  and  then 
withdrew,  while  the  Lord  Prefton  was  called  in 
to  be  examined  ;  and  going  in  again,  when  the 
Lord  Prefton  came  out,  he  law  the  Packet  re- 
mained, where  he  left  it,  unopened  ;  and  my 
Lord  Nottingham  demanding,  who  he  took  the 
Packet  from,  Mr.  AJhton  owned  the  Witnefs  took 
it  from  him. 

Johnfon  depofed,  He  went  down  the  Thames, 
in  die  armed  Boat,  with  Captain  Billop^  and  that 
him  they  took  Mr.  AJhton,  and  the  reft  of  the  Com- 
pany, on  Board  the  Smack,  as  the  Captain  tefti- 
fied :  That  he  (the  Wttnefs)  faw  Mr.  AJhton 
take  fomething  off  the  Ballaft,  and  put  it  into  his 
Bofom  •,  and  informing  Captain  Billop  of  it,  the 
Captain  put  his  Hand  into  Mr.  AJhton's  Bofom, 
and  pulled  out  a  Parcel  of  Papers,  with  a  Lead 
tied  to  it  •,  and  he  (the  Witnefs)  afterwards  found 
two  Seals  on  the  Ballaft. 

Mr.  AJhton  demanding,  If  he  had  not  been 
up,  and  fearched,  before  the  Bundle  of  Papers 
was  found  upon  him,  Johnfon  anfwered,  He 
thought  he  was  up  before,  and  that  he  (the  Wit- 
nefsj  afterwards  faw  him  take  them  off.  the  Bal- 
laft, and  put  them  into  his  Bofom  ;  and  that 
the  Bundle  of  Papers  lay  near  the  Place  where 
the  Seals  lay. 

Then  the  Lord  Nottingham,  the  Lord  Prefi- 
dent, and  Lord  Sidney  were  fworn,  and  teftified, 
That  the  Papers  produced  in  Evidence  were  the 
fame  that  were  in  the  Packet  Captain  Billop 
brought  them  ;  as  they  had  teftified  at  Lord  Pre- 
fton'j  Trial.  Then  the  fame  Papers  were  read, 
which  were  given  in  Evidence  at  the  preceding 
Trial,  to  which  I  refer  the  Reader. 

The  Chief  Juftice  afterwards  directing  Mr. 
AJhton  to  proceed  in  his  Defence,  he  faid : 

My  Lord,  my  own  Defence  will  be  very 
weak,  for  I  am  very  illiterate  and  unfkilled 
in  the  Laws  •,  but  where  I  do  fail  of  taking 
Advantage,  to  obferve  what  may  be  for  my 
Advantage,  I  hope  your  Lordfhips  will  be 
fo  kind  to  me,  as  well  as  juft  (I  may  call  it)  to 
yourfelves,  being  upon  your  Oaths,  as  to  take 
Notice  of  it. 

My  Lord,  upon  the  whole,  I  have  this  to 
obferve,  firft,  as  to  my  Bufinefs  of  going  into 
France,  I  muft  ingenuoufly  own  it ;  though  I 
proteft  to  you,  I  never  owned  it,  or  named  it, 
to  the  Woman,  though  ihe  hath  fworn  it,  but 
yet  I  do  now.  My  Defign  was  to  go  to  France, 
and  I  had  very  great  and  good  Reafon  for  it,  I 
think ;  I  had  endeavoured,  all  Ways  I  could'  in 
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1699.  the  Word  to  procure  a  Pafs  to  go  to  France; 
aW.©»M.  'tis  very  well  known  I  did  Bufinefs  under  Lieu- 
i/VNJ  tenant-General  Worden,  that  died  half  a  Year 
ago  ;  his  Accounts  are  now  depending,  and  fuch 
Accounts  as  may  be  prejudicial  in  fome  Points 
to  his  Family,  to  vs%om  I  have  always  owned, 
and  muft,  a  great  Obligation,  and  would  be 
very  glad,  upon  all  Occafions,  to  ferve  it,  and 
all  the  Branches  of  it :  This  was  not  the  whole 
nor  only  Defign  I  had  in  going  thither,  but  I 
had  likewife  fome  Bufinefs  of  my  own  :  I  have 
a  confiderable  Sum  of  Money  owing  me  ;  it  it 
be  neceffary  to  prove  it,  I  can  prove  it  by  a 
Bond,  from  a  Perfon  that  is  there  ;  a  great  Sum 
it  is,  a  very  confiderable  one  to  me  at  leaft. 
And>  my  Lord,  I  did  think  if  I  did  not  go  my- 
felf,  it  was  impoffible  for  me  to  do  any  thing 
in  that  Affair  ;  and  that  was  the  true  and  only 
Reafon  of  my  Defign  in  going  to  France,  hav- 
ing been  out  of  Hopes  of  getting  any  other  Con- 
venience otherways  :  This  was  not  a  Defign  jufl 
now  formed,  as  if  I  were  juft  now .  upon  fome 
Plot  concerning  the  Publiclc,  but  it  has  been  my 
Defign  ever  fince  Lieutenant-General  Worden 
died,  and  he  upon  his  Death-Bed  ingaged  me 
to  do  it ;  and  I  once  went  down,  hoping  to  have 
gone  from  Dover,  and  there  I  was  apprehended 
and  taken  :  And,  my  Lord,  I  have  ufed  all 
manner  of  Endeavours  to  go  other  ways,  but 
they  have  always  failed  me,  and  thisWay  I  hoped 
would  have  taken.  My  Lord,  I  do  own  I  did 
hire  the  Boat,  and  I  did  pay  the  Money  ;  but, 
with  Submiffion,  I  think  that  is  not  any  Man- 
ner of  Treafonable  Act,  my  Lord.  Perhaps  it  is 
an  ill  Act,  but  it  does  not  amount  in  the  leaft  to 
Treafon,  going  to  the  King's  Enemies  ;  fuppofe  I 
went  upon  that  Account,  that  is  no  manner  of 
Treafon  in  the  World :  Carrying  Papers  to  the 
King's  Enemies,  except  it  be  proved  that  I  was 
privy  to  them,  and  knew  the  Contents  of  them,  if 
Lawyers  inform  me  right,  is  vnot  Treafon.  Then 
what  remains  ?  'Tis  true,  I  muft  own,  the  Pa- 
pers were  found  upon  me  \  and  I  believe  there 
is  no  body  that  has  heard  the  Evidence  that  has 
been  given,  but  muft  readily  conclude,  that  I 
found  them  in  the  Place  where  the  Seaman  fays 
I  took  them  up ;  and  befides,  my  Lord,  there 
isf  not  any  manner  of  Proof,  fo  much  as  aimed 
at  by  the  King's  Counfel  in  all  their  Evidence, 
that  I  was  privy  to  any  one  cf  thefe  Papers ;  fo 
that,  my  Lord,  I  think  there  is  very  little  prov- 
ed upon  me  at  all.  I  had  the  Misfortune  to  be 
taken  in  this  Company,  and  where  thefe  Papers 
were  taken ,  it  is  true  •,  but  they  have  not  attempted 
to  prove  that  I  was  privy  to,  or  knew  any  thing 
of  them  at  all,  nor  that  I  was  more  concerned 
than  that  they  were  taken  in  my  Stomach  ;  this 
is  all  I  have  to  obferve  upon  the  Whole.  As  to 
the  Bufinefs  of  the  Indictment,  there  are  great 
and  grievous  Aggravations  in  it,  and  fuch  as  I 
am  not  able  to  comprehend  the  Meaning  of ;  the 
Words  confound  me,  and  therefore,  I  humbly 
defire  your  Lordfhip  to  tell  me,  upon  what  Sta- 
tute I  am  indicted. 

L.  C.  J.  Holt.  I  will  tell  you,  Mr.  Afiton: 
You  are  indicted  upon  the  25th  of  Edw.  III. 
for  Confpiring,  Compaifing,  and  Imagining 
the  Death  of  tne  King  and  Queen,  and  for  that 
Purpofe  going  to  France,  and  endeavouring  to 
incite  the  French  King  to  invade  the  Kingdom, 
and  telling  him  how  he  fhould  do  it ;  and  let- 


ting him  know  in  what  State  and  Condition  the     1690. 
Kingdom  was,  and  how  fit  to  be  invaded.  2W.&'M. 

Mr. ^Afiton.     Pray,    my    Lord,    is  that   all  v-/~v^-* 
proved  upon  me  ?  • 

L:C.  J,.  Holt.  That  is  the  Queftion  the 
Jury  is  to  judge  of,  upon  the  Evidence  that  has 
been  given. 

Mr.  Afiton.  As  to  that  of  Compaifing  the 
Death  of  the  King  and  Queen,  I  am  ignorant 
of  Dealings  in  Law ;  but  I  conceive  there  are 
feveral  Species  of  Treafon  mentioned  in  that  Act 
of  the  25th  of  Edw.  III.  and  as  to  the  Imagin- 
ing the  Death  of  the  King,  that  is  only  to  be 
proved  by  fome  Overt- Act :  Now,  I  think,  no- 
thing at  all  has  been  proved  of  anv  open  Act, 
conducing  to  prove  the  Imagining  or  Compaifing 
the  Death  of  the  King  or  Queen  ;  no  Manner 
of  Confultation  or  Treafonable  Acl:  at  all  •,  and 
therefore,  my  Lord,  I  do  not  fee  that  there  is 
any  great  Matter  that  is  proved  upon  me  ;  and  I 
hope  you  are  of  that  Opinion  too. 

L.  C.  J.  Holt.  Mr.  Afiton,  that  you  may 
not  go  away  with  a  Miftake,  any  Perfons  that  de- 
figned  the  Depofition  of  the  King  and  Queen, 
and  the  Invafion  of  the  Kingdom,  which  is 
proved  by  an  Overt- Act,  this  is  fufficient  to 
prove  that  they  compafTed  and  imagined  the 
Death  of  the  King  and  Queen. 

Mr.  Afiton.  I  prefume  it  may  be  ib;  I  be- 
lieve that  may  be  the  Conftructiort  of  the  Law. 

L.  C.  J.  Holt  1,  And  I  make  no  Queftion, 
but  thofe  that  you  have  confulted  with  have  told 
you  as  much. 

Mr.  Afiton.  Truly,  as  to  Counfel,  my  Trial 
has  been  as  hard  as  ever  Man  met  withal. 

L.  C.  J.  Holt,  Why  do  you  fay  fo,  Mr. 
Afiton?  the  Court  has  not  been  hard  upon 
you. 

Mr.  Afiton.  My  Lord,  I  do  not  complain 
of  the  Court  •,  but  as  to  the  Matter  of  Time  :  I 
had  Notice  by  that  Gentleman,  Mr.  Bale,  to 
prepare  for  my  Trial,  and  that  was  on  Friday, 
and  not  before. 

L.  C.  J.  Pollexfen.  Friday  was  Seven-night,' 
you  mean,  I  fuppofe. 

Mr.  Afiton.  Yes,  I  do  mean  Friday  was  Se- 
ven-night :  I  was  then  a  clofe  Prifoner,  I  had 
not  the  Opportunity  or  Liberty  of  feeing  any 
Chriftian  Soul :  I  fpake  to  him  then,  and  told 
him,  Mr.  Bale,  this  is  very  fhort  Notice  ;  pray 
be  fo  kind  as  to  move  my  Lord  that  I  may  have 
Counfel :  Truly,  he  was  civil  enough,  and  faid, 
he  would  do  all  he  could.  Says  he,  Will  you 
give  me  the  Names  of  your  Counfel  ?  So  I  gave: 
him  the  Names  of  four,  and  of  a  Solicitor,  but 
I  never  heard  more  of  him  in  the  Matter.  I  did, 
with  all  my  Induftry  and  Skill,  give  my  Friends 
Notice  •,  but  I  was  under  great  Difficulty ;  for  I 
had  not  the  Liberty  of  Pen,  Ink,  or  Paper, 
nor  a  Man  to  fend  upon  a  Meffage  :  On  Saturday 
I  gave  my  Friends  Notice  of  it ;  on  Sunday 
(which  was  no  very  good  Day  for  Bufinefs,)  they 
applied  themfelves  to  my  Lord  Sidney,  whole 
Favour  and  Kindnefs  I  fhall  always  own  as  long 
las  I  live :  He  gave  me  all  the  Difpatch  pofitble, 
and  got  me  an  Order  to  fee  my  Wife  that  Day, 
though  it  was  Sunday  :  The  next  Day  I  made 
Application  to  have  my  Counfel  come  to  me  ; 
that  was  Monday.  He,  with  the  fame  Readinefs, 
procured  that  •,  but  it  wasjTuefday  in  the  After- 
noon before  I  could  fee  any  living  Soul  but  my 
7  X  Wife, 
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1<s9p-     Wife ;  and  fome  of  the  Counfel  that  I  defired, 
\\L^J  would  not  readily  come  tcme,  and  it  was  We  ti- 
ne/day before  I  did  fee  any  of  them  ;  and  fo  I 
had  but  Wednesday  and  Thurfday  to  confult  with 
them  in.     On  Friday!  was  brought  here,  and  I 
endeavoured  to  procure  a  Copy  of  the  Pannel, 
that  I  might  inform  myfelf  of  the  Characters  of 
the  Men  that  were  to  be  my  Jury  ;  and,  my 
Lord,  I  would  defire  you  to  give  me  leave  to 
clear  one  Point,  which,  through  Inadvertency, 
dipt  from  me,  about  the  Time   that  I   defired 
to  fend  to  enquire  about  the  Jury.   I  did  not 
mean,  as  was  apprehended,  to  fend  to  them  to 
take  them  off,  but  I  only  meant  to  enquire  after 
their  Characters  :  This  was  done  upon  Friday  ;  I 
had  not  a  Copy  of  the  Pannel  till  laft  Friday,  when 
we  were  arraigned  in  Court  ;  it  was  two  o'Clock 
before  the  Pannel  was  given  us  •,  it  was  between 
Three  and  Four  when  we  came  to  Newgate-,  we 
were  to  come  upon  our  Trial  the  next  Morning 
by  Eight  o'Clock  :  So  that,  before  the  Copies 
could  be  tranfcribed  for  us,  there  were  left  but  fix 
Hours  for  us  to  enquire  into  the  Morals  of  fo 
many  Men  ;    of  whom  fome  live  eight,  fome 
ten,  fome  fifteen  Miles  out  of  Town  :  For  my 
Part,  I  was  not  able  to  enquire  after  any  one  •, 
that  your  Lordfhip  may  think,  by  my  taking 
the  firft  Twelve   that  appeared,    and  believing 
myfelf  innocent  of  this  Matter,  I  refolved  to  put 
myfelf  upon  my  Trial  by  any  twelve  indifferent 
Englifh  Men.    I  only  beg,  if  I  have  omitted  any 
thing  in  Reference  to  myfelf,    or  misbehaved 
myfelf  with  Refpecl:  to  the  Bench,    that  you 
would  pleafe  to  fet  me  right,  and  cpnfider  that  I 
ftand  here  for  my  Life ;  and  to  grant  me  your 
Pardon  for  any  thing  wherein  I  have  offended 
your  Lordfhips,  to  whom,  and  to  the  Jury,  I 
refer  my  Caufe  •,  only  I  beg  leave  to  call  two  or 
three  WitnefTes,  I  know  it  has  been  before  allowed 
in  fuchCafeSjto  give  fome  fhort  Account  of  myLife 
and  Converfation  }  becaufe  it  hath  been  reflected 
upon  me  that  I  was  a  Papift,  becaufe  I  defigned 
to  go  into  France  :.  But,   I  believe,  there  is  not 
any  Man  whofe   Devotion  to  the   Proteftant 
Religion,  eftablifhed  by   Law,  is  greater  than 
mine  hath  been,    or  to  whom  that  Religion  is 
dearer  than  to  myfelf. 

Then  Mr.  AJhton  called  fome  People  to  his 
Character ;  and  firft  Dr.  Fitz-Wittiams  appeared, 
and  teftified,  that  Mr.  AJhton  conftantly  attend- 
ed Divine  Service  at  Church,  and  received  the 
Sacrament  about  half  a  Year  before  ;  but  being 
afked,  "Whether  this  was  before  the  Prayers  were 
altered  ?  he  could  fay  nothing  to  that. 

Dr.  Lake  teftified,  That  Mr.  AJhton  was  a 
Man  of  exemplary  Piety,  and  had  fhewn  an  ex- 
traordinary Zeal  againft  Popery. 

Other  WitnefTes  alfo  gave  him  a  good  Cha- 
racter. 

The  Chief  Juftice  demanding,  Why  he  ufed 
fuch  Importunity  to  have  the  Papers  thrown 
over- board,  and  why  he  defired  Captain  Billop 
to  go  with  them  ?  Mr.  AJhton  thanked  his  Lord- 
fhip for  reminding  him  of  thefe  Things,  and 
faid.  Whatever  his  Fate  was,  he  muff,  own  he 
had  had  a  fair  Trial  for  his  Life. 

That  he  did  indeed  defire  Captain  Billop  to 
throw  the  Packet  over-board,  for  the  Sake  of 
his  Friend,  the  Lord  Preflon,  who  was  uneafy, 
he  obferved,  at  their  being  taken  ;  but  he  did  not 


remember  he  defired  Captain  Billop  to  20  with     '  <*9°- , 
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J.  Pollexfen.  As  to  what  you  have 
offered  to  prove  you  a  Proteftant,  no  body  ques- 
tions it;  all  that  are  concerned  in  this  Matter 
are  fuch  •,  for  the  whole  Defi^n  fhews,  they  were 
all  fo  careful  of  the  Proteftant  Religion,  that 
they  defigned  to  reftore  and  eftablifh  it 
by  the  French  King's  Power.  Confider,  Mr. 
AJhton,  the  Difficulties  you  have  to  get  over  * 
Firft,  you  fay  you  went  over  upon  your  own  Ac- 
count; then  that  you  hired  the  VefTel  for  you 
and  Ellidt :  Why  would  you  have  Elliot  go  with 
you  into  France  ? 

AJhton.  He  defired  to  go  ;  I  did  not  aflc 
him. 

L.  C.  J.  Why  would  you  have  Lord  Pre- 
Jlon  go  with  you  ? 

AJhton.  I  thought  to  have  got  my  PafTage 
free,  with  a  Perfon  of  his  Lordfhip's  Quality. 

L.  C.  J.  Then  you  hired  the  Veffel  for  my 
Lord  Prejton. 

AJhton.     No,  my  Lord. 
L.  C.  J.  Was  it  my  Lord's  Money,  or  your 
own,  that  you  paid? 

AJhton.  I  paid  the  Money ;  but  how  I  fhould 
be  repaid  I  could  not  tell. 

L.  C.  J.  Would  you  pay  1 00  /.  for  a  Boat 
to  go  to  France  for  your  own  Convenience,  and 
yet  hope  to  get  your  PafTage  free  by  taking  in 
my  Lord  Preflon  ? 

Afhton.  I  cannot  tell  how  it  would  have  been  5 
but,  at  the  worft,  we  could  but  have  paid  our 
Shares. 

L.  C.  J.  But  you  can  tell,  if  you  will,  how 
it  was  agreed  amongft  you. 

Afhton.  As  I  hope  to  be  faved,  I  cannot 
tell. 

L.  C.  J.  But  why  did  you  defire  the  Seamen 
to  fay  you  were  going  to  Flanders,  and  not  to 
France  ? 

AJhton.  Your  Lordfhip  knows  it  is  a  Fault 
to  go  to  France,  though  it  do  not  amount  to 
High-Treafon. 

L.  C.  J.  Why  did  you  aflc  the  Mafter  of 
the  VefTel  for  a  convenient  Place  to  hide  in  ? 

AJhton.  Becaufe  I  know  many  had  been 
flopped  going  to  Flanders,  though  they  had 
Pafifes. 

Then  the  Lord  Chief  Juftice  Holt  gave  the 
following  Directions  to  the  Jury  : 

L.  C.  J.  Holt.  Gentlemen  of  the  Jury,  you  _,    _.  r 
underftand  that   Mr.    AJhton    is  now  tried  for  j^aic"l 
High-Treafon  ;  it   is  mentioned  in  the  Indidt-  DireBknt 
ment  to  be  for  confpiring  the  Death,  and  depof-  *»  **>e 
ing  the  King  and  Queen ;    and,  for  that  Pur-  J"?' 
pofe,  he  did  endeavour  to  go  into  France,  and 
to  carry  divers  Propofals  in  Writing,  and  feve- 
ral   Memorials,     to    fheiv  how  this   Kingdom 
might  be  invaded  by  the  French. 

To  prove  this,  the  Evidence  produced  and 
given  by  the  King's  Counfel  has  been  long,  and 
confifts  of  two  Parts  ;  \ft,  WitnefTes  Viva  Voce  ; 
they  have  told  you  how  Mr.  Aftoton  defigned  a 
Voyage  to  France  \  and,  That  he  hired  a  Ship 
for  that  Purpofe,  and  feveral  Papers  were  taken 
out  of  his  Bofom. 

In  the  firft  Place,  the  WitnefTes  tell  you, 
That  about  the  latter  End  of  December  'laft, 
Mr.  AJhton  and  Mr.  Elliot  came  to  Burdett'a 

Houfe, 
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1590.     Houfe,    where  they  met.  with  Mrs:  Pratt,  and 
f^C^i'  Burdett  having,  before  that  fpoken  to  her  about 
a  Smack  that  fhe  called  the  Thomas  and  Eliza- 
beth. 

Then  there  was  a  Meeting  appointed  between 
her  and  Mr.  AJhton,  at  the  Wonder-Tavern, 
Where  they  did  treat  and  debate  about  the  Hire 
of  it ;  afterwards  they  came  back  to  Burdetfs 
again »  and  there  the  Agreement  was  made  be- 
tween the  Woman  and  Mr.  AJhton,  the.  Prifo- 
ner  at  the  Bar,  to  have  one  hundred  Pounds. 
Ninety-three  Guineas  and  Six-pence  were  fetched 
down  by  Mr.  AJhton,  and  told  out,  and  depo- 
sited in  the  Hands  of  Mrs.  Burdett:  Then  there 
was  a  Six-pence  broken,  and  one  Part  Mrs. 
Burdett  had,  and  the  other  Part  Mr.  AJhton  had ; 
and  when  either  the  Mafter,  or  Mrs.  Pratt, 
ihould  bring  the  Part  of  the  Six-pence  that  Mr. 
AJhton  kept  to  Mrs.Burdett,  the  hundred  Pounds 
were  to  be  paid. 

And,  this  Agreement  being  made,  it  is  pofi- 
tively  fworn,  that  they  did  ask,  Whether  there 
was  a  hiding  Place  in  that  VefTel?  An  Anfwer 
was  made,  there  was  one  ;  and  thereupon  a  Note 
was  given,  that  the  Mafter  and  Mrs.  Pratt 
ihould  go  to  the  Seven-Stars  in  Covent-Garden. 

Upon  Wednefday  Night  they  went  there,  ac- 
cording to  the  Direction,  where  they  met  AJh- 
ton and  Elliot :  But  before  that  there  was  a  Boat 
hired  at  Surry-Stairs,  to  carry  them  down  to 
the  Ship  through  Bridge,  over-againft  the 
Tower  ;  but  the  Tide  not  ferving  till  about  ten 
o'Clock  at  Night,  they  had  agreed  with  a  Wa- 
terman for  half  a  Crown  to  carry  them,  and  he 
was  to  flay  till  the  Tide  ferved.  And  when 
they  went  oat  of  Rigby's  they  parted  •,  Elliot  and 
the  Mafter  went  together  ;  Mr.  Afhton  did  not 
go  with  them,  but  came  near  about  the  fame 
Time  to  Surry-Stairs,  where  they  took  Water. 

Being  aboard,  it  was  obferved,  that  all  thefe 
Gentlemen  were  very  timorous,  and  feemed  to 
be  much  frighted  at  the  Sight  of  any  Veffel, 
from  which  there  was  any  Apprehenfion  of  their 
being  taken  Notice  of,  and  therefore  they  went 
down  under  the  Quarter-  Hatches  *  which  is  a 
Place  very  inconvenient  for  fuch  Perfons,  where 
none  could  ftand  or  fit  upright,  but  they  were 
Forced  to  lie  upon  the  Boards  or  upon  the  Bal- 
laft. 

It  feems  fome  Intimation  was  given,  that 
fome  Gentlemen  had  an  Intention  to  go  into 
France,  to  profecute  fome  Treafonable  Defign  ; 
and  Captain  Billop  being  imployed  to  purfue 
them,  which  he  did  in  a  Pinnace,  when  lie 
came  near  the  VefTel  where  they  were,  he  called 
to  the  VefTel,  and  under  Pretence  of  prefling 
Sea-men,  he  went  on  Board  :  The  Mafter  of  the 
VefTel  faid,  he  had  a  Protection  from  the  Admi- 
ralty, fo  that  there  was  no  Caufe  for  them  to  fear 
prefling  ;  nor  indeed  was  there  any  for  Gentle- 
men to  fear  it,  they  being  not  liable  to  be  pref- 
fed. 

When  the  Captain  came  near  the  Ship,  and 
declared  his  Intent  of  coming  on  Board,  thefe 
Gentlemen  were  gone  under  the  Quarter- 
Hatches  again  •,  Captain  Billop  coming  on 
Board,  and  fpeaking  about  prefling  of  the 
Men ;  and  faying  there  was  a  Couple  that 
would  make  good  Seamen  for  the  King,  the 
Mafter  fhewed   his  Protection  ;    and  then  the 


Captain  faid,  he  would  fearch  further  in  the  Shipj     1690. 
and  fo  he  did;  and  then  hepulJs  up  the  Boards,  lW*M- 
and  there   he   finds  all  thefe   Gentlemen,   who  '-"^V^*" 
were  called  up  one  after  another,  and  fearched 
by  the  Captain. 

Gentlemen,  there  is  one  of  the  WitnefTes 
tells  you,  that  when  they  were  come  up,  he 
faw  a  Packet  that  lay  in  this  very  Place  under 
the  Quarter-Hatches,  unto  which  was  tied  a 
Piece  of  Leadj  1  which  Mr.  AJhton.  takes  up, 
and  puts  in  his  Bofom  ;  with  which  the  Cap- 
tain being  acquainted,  Enquiry  is  made  by 
himi  What  Mr;  AJhton  had  there?  Mr.  AJhton 
faid  it  was  his  Handkerchief,  and  nothing  but 
that  which  he  pulled  .out:  But  Captain  Billop 
put  his  Hand  into  his  Bofom  between  his  Coat 
and  his  Body,  and  takes  out  the  Packet,  and 
carried  thefe  Gentlemen  on  Board  the  George 
Frigate,  where  they,  flayed  till  the  Tide  ferved 
to  bring  them  to  Whitehall. 

But  before  they  came  on  Board  the  Frigate,' 
Mr.  AJhton  was  very  importunate  with  him  to 
throw  his  Packet  into  the  Water  :  When  they 
were  on  Board  the  George  Frigate,  and  in  the 
Cabbin  alone,  they  continued  their  Importunity. 

Now,  fay  they,  we  have  you  here,  and  you 
are  alone,  pray  will  you  throw  this  Packet  o- 
ver-Board  ?  And  particularly  Mn  AJhton  faid, 
It  would  do  the  Captain  no  Good  to  injure  fo 
many  Gentlemen  ;  and  Mr.  Elliot  would  have 
perfuaded  the  Captain  to  take  the  Lead  that 
was  tied  to  the  Packet,  and  tie  it  to  fome  Let- 
ters that  were  taken  out  of  my  Lord  Prejlorts 
Pocket,  and  throw  the  Packet  over-Board  ;  and 
then  have  informed  the  King  and  Council,  that 
thofe  Letters  compofed  the  Packet  taken  out  of 
Mr.  AJhton's  Bofom  :  But  the  Captain  very  ho- 
neftly  rejected  all  their  Motions  of  that  kind. 

Truly,  Gentlemen,  my  Memory  will  not 
ferve  me,  to  repeat  all  the  Particulars  ;  but  I 
queftion  not  yoUr  Notes  will  bring  them  to 
your  Minds.  Mr.  Elliot,  it  feems,  was  fo. 
mightily  concerned  at  their  being  taken  with 
thefePapers,  that  when  they  faotLondon-Bridge,  he 
wifhed  the  Bridge  might  have  fallen  upon  them 
and  knocked  them  on  the  Head  ;  and  when 
they  were  got  through,  he  wifhed  a  Thunder- 
Bolt  would  fall  down  into  the  Boat  and  fink 
them  :  That  indeed  was  Mr.  Elliot,  and  not  Mr. 
AJhton;  but  Mr.  AJhton  was  as  much  concerned 
about  difpofing  of  the  Packet  as  Mr.  Elliot. 

At  Whitehall  this  Packet  is  opened  -,  and 
you  havefeveral  Papers  produced  in  .Evidence, 
and  read  to  you :  You  have  heard  what  Evidence 
has  been  given,  that  thefe  are  the  very  Papers 
that  were  in  the  Packet  thus  taken. 

Firft  of  all,  Captain  Billop  tells  you,  he  car- 
ried them  to  my  Lord  Nottingham ;  and  that 
they  lay  there  in  his  Office  :  He  withdrew,  in- 
deed, while  my  Lord  Nottingham  examined  my 
Lord  Prejion  ;  but  the  Packet  was  not  opened 
in  the  Interim,  but  there  was  only  a  Paper 
fluck  on  the  Out- fide,  that  my  Lord  had  taken 
off  before  the  Packet  returned  into  the  Room, 
and  there  the  Captain  remained  intire  :  He  fays, 
my  Lord  Nottingham  opened  the  Packet,  and 
put  up  all  the  Papers  that  were  in  the  Packet  in 
his  Prefence  into  a  Cover  again,  and  fealed 
them  up  with  his  Seal.  My  Lord  Nottingham 
fays  positively,  He  did  put  up  all  the  Papers  that 
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1690.  were  in  the  Packet  again  •,  all,  and  no  more, 
iW.&'M.  except  the  Cover,  and  that  he  fealed  up,  and 
^"v^  delivered  it  to  Captain  Billop. 

Captain  Billop  fays,  He  took  thefe  very  Pa- 
pers from  my'  Lord  Nottingham }  and,  as  he  re- 
ceived them,  carried  them  without  opening  to 
my  Lord  Prefident. 

My  Lord  Prefident  fays,  He  locked  them  up, 
unopened,  in  a  clofe  Cabinet  in  his  Clofet,  a 
Room  where  no  body  comes  ;  there  they  were 
that  Night,  and  the  next  Day  he  carried  them 
intire  to  the  King ;  and  fome  of  them  were 
read  by  the  King,  in  the  Prefence  of  my  Lord 
Prefident,  and  they  were  all  taken  away  by  his 
Lordfhip,  no  more  nor  no  lefs ;  and  my  Lord 
Prefident  brought  them  alltotheCabinet  Council* 
'  where  they  were  read,  and  were  delivered  to  my 
Lord  Sidney.  My  Lord  Sidney  fwears,  thefe 
Papers  now  produced  are  the  fame  Papers  he 
had  from  my  Lord  Prefident ;  and  my  Lord 
Prefident  fwears  that  they  are  the  fame  he  re- 
ceived by  Billop  from  my  Lord  Nottingham^ 
and  my  Lord  Sidney  marked  them. 

So  that  there  can  remain  no   Doubt  of  thefe 
being  the  fame    Papers  that    were   contained. 
in  the  Packet,  that  was  taken  out  of  the  Bofom 
of  Mr.  AJhton. 

Then,  as  to  the  Matter  of  the  Papers,  I 
think  it  is  plain,  beyond  all  Contradiction,  that 
the  Import  of  them  is  Treafonable :  They  fhew  a 
Defign  of  invading  the  Kingdom  by  a  Foreign 
Force,  of  depofing  the  King  and  Queen  from 
the  Government,  and  of  fetting  the  late  King- 
upon  the  Throne. 

•It  is  agreed,  as  it  is  mentioned  at  a  Confe- 
rence between  feverai  Noblemen  and  Gentle- 
men, that  were  of  the  Whig  and  Tory  Party, 
as  they  call  them,  that  the  late  King  was  to  be 
reftored,  though  by  a  French  Power. 

It  was  impofTible  for  them  to  effect  it,  by 
going  plainly  to  Work,  and  faying  in  plain 
Words,  the  French  fhould  invade  us :.  It  was  to 
be  done  in  this  Manner. 

The  French  King  muft  pretend  •  by  all  Means 
to  be  our  Friend,  and  a  Mediator  betwixt  the 
late  King  and  the  People  of  England  -,  and  this 
was  out  of  a  Defign,  plainly,  to  get  a  Party  of  the 
Kingdom  to  join  with  them,  the  moft  credulous 
and  inconfiderate  Sort  of  People  }  who,  when 
they  fhould  be  feduced  into  a  Belief  of  the 
French-  King's  great  Kindnefs,  it  was  not 
doubted,  but' there  would  be  a  Conjunction  be- 
tween them,  and  the  French  Forces,  to  reftore 
the  late  King. 

And  to  procure  fuch  a  Perfuafion  in  the 
People,  the  French  King  was  to  fhew  himfelf 
kind  to  the  Englijh  Proteftants,  to  appear  and 
act  another  Part  than  he  had  formerly  done  ;  he 
was  to  permit  them  the  Exercife  of  the  Protef- 
tant  Religion ;  thereby  toperfwade  many,  that 
his  Profecution  of  his  own  Subjects  the  Hugo- 
wots,  was  not  out  of  any'  Averfion  to  the  Pro- 
teftant  Religion,  but  only  to  their  Antimo- 
narchical  and  Refuting  Principles. 

Then  an  Inconvenience  is  to  be  removed  •, 
for  they  complain  that  they  are  too  full  of  Bi- 
gotry at  St.  Germains,  and  too  bare-faced:  For 
they  make  an  open  Profeffion  of  Popery,  and 
fpeak  truly  what  they  do  intend  ;  but,  fay  they, 
if  they  will  have  the  Defign  take  Effect,  they 
muft  be  more  clofe  and  fecret  i  for  the  Folly 


and  Bigotry  of  St.   Germains  was  a  very  great     1690. 
Obflruction :    Therefore   they   propofed    that2W-&M- 
fome  Perfons  might  be  fubftituted  as  Agents  to  ^'^ 
correfpond  here,that  underftood  theTemper  of  the 
Nation,  and  what  would  moft  eafily  prevail  with 
the  People :  And  a  Model  was  to  be  framed  at  St. 
Germains  -,  the  Proteftants  are  to  be  feemingly 
careffed,  {even  or  nine  to  be  of  the  late  King:s 
Council,  that  fo  we  might  believe  that  he  was 
ours  in  Intereft  again,  and  that  we  have  a  Rela- 
tion to  him. 

'  And,  if  Things  were  carried  with  fuch  Cun- 
ning and  Subtility,  they  hoped  to  delude  a  great 
many  People  over  into  the  Intereft  of  the  late 
King  ;  but,  if  they  went  bare-faced,  it  would 
caufe  fuch  great  Jealoufies,  that  they  muft  to- 
tally defpair  of  Succefs. 

Yet  they  did  not  hope,  by  thefe  Artifices,  to 
obtain  fo  many  Friends  here,  as  might  have  been 
fufficienttoaecomplifh  theirDefign ;  and  therefore 
they  muft  have  Recourfe  to  a  Foreign  Force, 
particularly  a  French  Force:  For  fays  one  of" 
the  Papers,'  Ufe  Foreigners  to  expel  Foreigners  ; 
that  is,  ufe  French  to  expel  Dutch  Foreigners, 
who  are  our  Allies,  and  are  falfly  accufed  by 
them  to  have  trampled  upon  the  Rights  and  Li- 
berties of  the  Nation. 

There  is  one  Argument  ufed  to  encourage 
People  to  affift  the  French  in  the  Invafion  "of 
their  own  Country,  which  I  cannot  omit  •,  name- 
ly, That  as  foon  as  the  French,  with  a  confider- 
able  Expence  of  Men  and  Money,  had  reftored 
the  Proteftant  Religion,  the  late  "King  to  the 
Crown,  and  the  People  to  their  Liberties,  that 
he  would  withdraw  all  his  Forces,  and  reap  no 
Profit  or  Advantage  by  his  Succefs.  I  muft 
confefs,  this  carries  fo  little  of  Perfuafion  in  it, 
that  it  is  ridiculous  to  think  thereby  to  impofe 
upon  any  Number  of  Men  :  But  notwithftand- 
ing  the  Weaknefs  of  their  Arguments,  it  is  ap- 
parent, they  were  in  good  Earneft  ;  the  Papers 
give  an  Account  to  the  French,  in  what  State 
and  Condition  our  Forts  were,  Port/mouth  not 
manned  with  above  500,  and  Go/port  how 
weakly  fortified. 

It  was  a  happy  Juncture  between  this  and  the 
firft  of  March,  when  Advice  is  given  to  make 
ufe  of  the  Opportunity  :  For  Men  cannot  give, 
but  Men  may  ufe  Opportunities ;  and  fomething 
was  to  be  done  forthwith,  and  the  Goods  muft 
be  got  in  Readinefs,  particularly  Linnen  and 
the  Copper  are  mentioned,  which  are  myfterious 
and  dark  Expreffions  •,  and  you  may  put  a  Con- 
ft ruction  upon  them  as  well  as  I:  For  they  are 
written  in  a  Style  of  Trade,  as  if  there  were  a 
Correfpondence  between  two  Tradefmen  ;  and 
the  Linnen  and  Copper  are  ordered  to  be 
brought  before  the  tenth  of  March. 

But  however  obfcure  fome  of  thefe  Expref- 
fionsare,  there  areothersthataremoreplain:  That 
the  French  Fleet  muft  be  out  in  April  at  fartheft  ; 
•and  are  to  come  before  the  Conjunction  between 
the  Englijh  and  the  Dutch ;  and  Jennings,  Strick- 
land, or  -Irevannion,  are  to  come  from  St.  Maid's, 
Jin  one  Night,  and  to  fight  the  Engltjh  Fleet 
in  the  Chops  of  the  Channel  ;  and  not  come  to 
;fo  high  as  Beachy,  where  they  came  the  laft  Year. 

And  there  is  an  Account  given,  in  what  Con- 
dition and  State  our  Navy  was,  how  many 
;Ships,  what  Rates,  how  manned,  and  who  the 
Officers  ;  and  then  as  the  French  were  to  be  in 
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wp°m  -^ea^ine^s  t0  come  »n  April,  fo  they  fay  our 
\\^\  Fleet  was  not  to  be  out  till  June. 
^^^  >  Gentlemen,  there  are  a  great  many  other  Par- 
ticulars;  but  thefe  are  enough,  nay  half  of  them 
were  enough,  to  make  any  Man  guilty  of  Trea- 
fon,  that  was  concerned  in  them,  or  that  had  a 
Hand  in  carrying  or  making  ufeof  them. 

Befides,  there  are  other  Letters,  which  can  im- 
port nothing,  but  the  Writer  was  of  the  late 
King's  Intereft  ;  one  directed  to  Mr.  Redding, 
the  other  to  Mrs.  Redding  ;  and  thefe  were  to  go 
to  France,  to  let  them  know  how  zealous  he  was 
in  his  Duty,  and  how  the  Intereft:  of  the  young 
Mafter  increafed.  The  Letters  have  thefe  Ex- 
prefiions:  That  though  the  Family  were  de- 
creafed,  yet  our  Intereft  is  increafed,  which  is 
yours;  and  I  /peak  in  the  Plural  Number,  be- 
caufe  I  [peak  the  Sentiments  of  my  dear  Bro- 
ther, and  the  reft  of  our  Relations ;  and  defire 
them  to  believe  they  were  zealous  and  cordial  in 
their  Duty  to  Mr.  Redding.  Now  what  Inter- 
pretation you  will  make  of  this,  I'll  leave  to 
you. 

Then  there  is  another  Letter  directed  to  Mrs. 
Charlton,  and  another  to  Mr.  Jachfon,  and  di- 
vers other  Things  that  have  been  read  ;  and,  a- 
mongfl  the  reft,  have  been  read  the  Heads  of 
a  Declaration  at  large,  fhewing  what  ftiould  be 
done,  and  what  Methods  fhould  be  taken,  in 
order  to  the  reftoring  the  late  King,  and  depof- 
ing  this. 

And  there  is  alfo  Mention  made  in  a  Paper, 
how  divers  Perfons,  who  were  to  be  pardoned, 
as  particularly,  all  Juftices  of  the  Peace,  adtuai- 
ly  in  Commiffion,  are  not  to  be  excepted  ;  Out- 
laws are  to  be  pardoned  ;  Chimney-Money  to 
be  taken  away  ;  and  all  that  come  in  within 
twenty-one  Days  are  to  be  forgiven. 

So  that  it  is  plain,  thefe  Letters  import  a  De- 
fign to  depofe  the  King  and  Queen,  and  the 
Kingdom  to  be  invaded  by  Foreigners ;  only  a 
little  to  colour  the  Matter,  nor  to  lofe  the  Pre- 
tence of  a  Proteftant  Intereft  altogether,  there 
was  to  be  five  or  fix  thoufand&ew&j  to  be  made 
ufe   of  in   the   Invafion. 

Gentlemen,if  there  was  a  Defign  of  an  Inva- 
fion, be  it  by  Papifts  or  by  Proteftants  ;  if  any 
Act  was  done  tending  thereunto,  it  is  High- 
Treafon,  within  the  Statute  of  25  Edw.  III. 
For  purpofing  and  intending  to  depofe  the  King 
and  Queen,  manifefted  by  any  Overt- Act,  hath 
always  been  held  to  be  High-Treafon. 

This,  Gentlemen,  is  the  Sum  and  Subftance 
of  the  Evidence  that  has  been  given  againft  the 
Prifoner  at  the  Bar. 

Mr.  AJhton  fays  for  himfelf,  It  is  true,  faith 
he,  my  Defign  was  to  go  to  France  :  I  was  fo 
unfortunate  as  to  have  the  Papers  taken  about 
me:  I  did  take  them  up  ;  but,  fays  he,  it  is  not 
at  all  proved,  that  any  one  of  the  Papers  that 
are  now  produced,  are  my  Hand  ;  which  is 
.    true  :  There  is  no  fuch  Proof. 

The  next  Thing  is,  that  Mr.  AJhton  being 
asked,  What  Occafion  he  had  to  go  to  France? 
he  fays,  He  had  formerly  a  Relation  to  Colo- 
nel Worden,  and  did  tranfact,  and  had  the  Ma- 
nagement of  his  Affairs,  which  were  very  great. 
Colonel  Worden  died  half  a  Year  ago ;  and  he 
injoined  him,  upon  his  Death-Bed,  to  go  into 
France,  about  lettling  fome  Accounts  of  his  •, 


I  and  he   was  defired  by  the  Family  of  Colonel 
[  Worden  fo  to  do. 

This  Mr.  AJhton  alledges ;  but  he  hfis  not 
proved  ir.  'Tis  very  ftrange,  th^t  if  Mv.  AJh- 
ton was  to  go  to  France  to  negotiate  that  Affair 
for  Colonel  Worden's  Family,  none  of  that  Fa- 
mily fhould  be  produced  to  prove,  that  Colo 
nel  Worden  gave  him  fuch  Directions  ;  or  that 
the  Family  defired  him  to  go  into  France  upon 
that  Account. 

Then  Mr.  AJhton  hath  endeavoured  to  give 
another  Reafon  for  his  Voyage  into  France : 
He  affirms,  he  had  fome  Affairs  of  his  own, 
with  Relation  to  the  late  Queen  ;  he  was  con- 
cerned for  her,  and  fhe  did  owe  Monies  here, 
and  he  paid  feveral  Debts  to  Tradefmen,  par- 
ticularly 400  /.  fhe  owed  to  the  Coach- Harnefit 
Maker  •,  and  he  having  paid  it,  went  over  to 
reimburfe  himfelf:  The  Tradefman  was  pro- 
duced •,  and  he  fays,  Mr.  Afoton  did  pay  the 
Money  a  Year  ago  ;  but  whether  Mr.  AJhton 
had  Effects  from  the  late  Queen,  or  paid  it  out 
of  his  own  Pocket,  does  not  appear  •,  Mr.  AJh- 
ton fays,  he  paid  it  out  of  his  own  Pocket,  which 
is  very  extraordinary,  that  he  mould  be  fo  kind 
to  pay  what  he  was  not  obliged  to  pay,  and 
have  no  Security  to  reimburfe  himfelf. 

So  that,  Gentlemen,  you  had  beft  confider, 
whetherihere  be  any  thing  at  all  laid  or  proved, 
that  can  juftify  Mr.  AJhtorfs  going  to  France ;  or 
whether  there  be  any  good  Reafon  offered  for  ir. 

Then  AJhton  has  called  Witnefles  to  prove, 
that  he  was  always  a  Proteftant,  though  he  did 
live  in  a  Popifh  Family,  where  they  did  en- 
courage Papifts,  and  difcountenance  Proteftants; 
for  which  he  had  the  ill  Will  of  thofe  he  did 
depend  upon. 

Gentlemen,  all  that  is  agreed  y  and  it  is  not 
a  Queftion  in  this  Cafe,  Whether  Mr.  AJhton  be 
a  Proteftant  or  a  Papift?  But  the  Queftion  is, 
Whether  he  be  guilty  of  High-Treafon  ?  from 
which  the  being  a  Proteftant  does  not  fecure  a 
Man. 

But,  Gentlemen,  if  Mr.  AJhton  had  no 
Knowledge,  upon  what  Defign  the  other  Per- 
fons were  to  go  into  France,  though  he  had  ac- 
tually gone  into  France,  it  had  been  a  Crime  in 
this  Juncture  of  Affairs,  yet  not  High-Treafon  > 
but  to  go  into  France,  and  carry  a  Treafonable 
Scheme  of  a  Defign,  and  Project  of  an  Invafion, 
that  is  Treafon. 

Now  the  Queftion  is,  Whether  Mr.  AJhton 
went  with  fuch  a  Purpofe.,  or  not  ?  You  are  to 
confider  :  I  would  not  lead  you  into  any  Strain 
of  the  Evidence,  but  only  ftate  it  how  it  ftands. 
It  is  plain,  he  was  concerned  all  along  in  hiring 
the  Smack  y  and,  as  the  King's  Counfel  obferv- 
ed  to  you,  the  Price  was  fomething  extraordi- 
nary, they  were  to  pay  100  /.  for  the  Voyage  j 
to  which  was  added  fome  Encouragement  for 
the  Woman,  that  if  fhe  performed  this  Voyage 
well,  fhe  might  get  1000/.  before  Lady-Bay  ; 
and  the  Money  was  paid  by  Mr.  AJhton,  and  he 
was  taken  aboard  the  VefTel. 

Mr.  AJhton  was  much  concerned  to  fecure 
the  Papers,  by  taking  them  out  of  the  Place 
where  they  lay  upon  the  Ballaft,  under  the 
Quarter- Hatches  •,  and  after  they  were  taken  out 
ofhisBofomi  he  was  very  importunate,  and  fo 
often,  with  Captain  Billop,  to  throw  them  over- 
7  ^  board. 
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1690.    board  :     And  why  fhould  he  be  fo  earneft,    and 

2W.fcfM.  concerned,  unlefs  he  very  well  knew,  and  was 

Vw'"v"v'  acquainted  with  the  Contents  of  thofe  Papers  ? 

And  he  gave  one  of  the  Seamen  half  a  Crown, 

to  fay  they  were  bound  for  Flanders :  Unlefs  it 

was  a  Matter  of  great  Importance  he  went  about, 

and  that  was  not  fit  to  be  known,  why  mould 

he  deny  it,  or  labour  to  have  it  concealed  ?  An 

hundred  Pounds  to  be  paid  for   this  Voyage, 

was  upon  a  Joint  Account,  as  well  for  my  Lord 

Prejlon,  as  for  Mr.  AJhton  and  Elliot  ;  Mr.  AJh- 

ton  did  pay  the  Money,  and  he  does  not  make 

it  appear  whofe  it  was. 

Gentlemen,  it  refts  upon  you  to  confider  the 
Evidence  you  have  heard,  whether  it  is  fuffi- 
cient  to  induce  you  to  believe,  Mr.  AJhton  was 
going  into  France  with  thefe  Papers,  to  carry 
on  the  Defign  of  depofing  the  King  and  Queen, 
and  invading  the  Kingdom.  If  you  are  not  fa- 
tisfied  in  your  Confciences,  that  he  is  Guilty, 
then  find  him  Not  Guilty:  On  the  other  Side,  if 
you  are  fatisfied  that  he  is  Guilty,  I  do  not 
queftion,  but  you  will  find  him  fo. 

L.  C.  J.  Pollexfen.  Look  you,  Gentlemen  of 
the  Jury,  my  Lord  has  rightly  repeated  and 
ftated  the  Evidence  to  you ;  I  fhall  only  fay 
but  a  very  few  Words  to  it. 

In  the  Trial  of  my  Lord  Prejlon,  then  the 
Labour  was,  that  my  Lord  was  not  the  Man 
that  was  concerned,  as  the  Bearer  of  this  Packet 
of  Letters,  or  Writings,  wherein  the  Treafon  is 
contained  •,  but  then  it  was  Mr.  AJhton  ;  the 
Packets  were  found  about  him  :  But  now  it  is 
not  Mr.  AJhton,  but  my  Lord  Prejlon ;  and  this 
is  now  the  Queftion  before  you,  that  he  ftands 
upon. 

But,  if  fo  be,  they  were  all  concerned  in  the 
Carriage  and  Tranfporting  of  this  Bufinefs,  then 
they  are  all  alike  guilty  of  Treafon,  and  there- 
fore they  cannot  fhuffle  it  from  one  to  another. 

Now  there  appears  fome  Reafon,  why  they 
would,  not  all  agree  to  be  tried  together  •,  for 
now  it  is  but  turning  it  from  my  Lord  Prejlon 
upon  AJhton,  and  Mr.  AJhton  upon  my  Lord 
Prejlon^  and  Elliot  upon  either  of  them  ;  andfo, 
by  this  Means,  all  might  efcape,  if  this  were  fuf- 
ficient  to  ferve  their  Turn. 

But  the  Queftion  before  you,  is,  Whether  all 
thefe  Perfons  are  not  all  equally  concerned  ?  and 
it  is  the  Evidence  muftbe  your  Guide  and  ours : 
For  it  is  not  Mr.  AJbtorts  Affirmation,  that  he 
had  Bufinefs  to  go  into  France,  and  he  happened 
unluckily  to  fall  into  thefe  Men's  Company, 
that  will  be  a  fufficient  Excufe,  unlefs  he  prove 
it. 

It  had  been  an  eafy  Matter  for  him  to  have 
proved,  if  he  had  been  going  into  France  upon 
Bufinefs  for  Colonel  Worden  \  but  at  length  that 
is  turned  off,  and  then  the  Pretence  for  going, 
is,  to  recover  fome  Money  he  had  owing  to 
him  there,  and  that  he  had  payed  for  another 
Perfon  :  Had  he  Papers  of  InftrUclions  of  this 
kind  >  Had  he  any  one  Witnefs  of  this  Thing  ? 
The  Merchandize  that  he  carried  out  with 
him,  is  of  another  Import:  Where  were  the 
Notes  or  Bonds  that  he  was  to  recover  ?  Where 
is  the  Account  that  he  had  to  make  up  with  any 
body  beyond  Sea  ?  There  is  no  Manner  of  Evi- 
dence of  any  fuch  Thing. 

Next,  Gentlemen,  do  but  confider,  if  the 
Man  were  fo  innocent,    as  he  would  infinuate, 


as  if  he  had  not  gone  with  the  reft  upon  this  Er-     1690- 
rand  •,  How  came  the  Man  to  have    fo  heavy  a  *W.&M. 
Concern  upon  him  ?  Why  fhould  he  go  to  take  v-^^**/- 
up  thefe  Papers  if  they  were   not   his  Brats  ? 
Why  fhould  he  clap  them  into  his  Bofom,  if  he 
knew  nothing  what  was  in  them  ?  Why  was  his 
Concern  fo  great,  to   have  them  thrown  over- 
board ? 

Gentlemen,  if  you  expect  the  Hearts  of  Men 
fhould  be  proved,  otherwife  than  as  Men  guefs 
one  another's  Meanings  by  their  Actions,  it  is 
impoffible  to  convict  any  Man  of  a  Crime  :  For 
if  his  own  Affirmation  fhall  be  a  Defence,  he 
will  never  want  a  Defence  to  keep  himfelf  from 
being  convidted  :  But  that  is  not  what  the  Law 
gives  Credit  to;  it  muft  be  Proof  and  Evidence 
that  you  are  to  judge  upon.  But  of  all  he  pre- 
tends to,  he  proves  nothing. 

How  came  he  acquainted  with  my  Lord 
Prejlon  ?  Sure  he  was  a  Man  fufficiently  known 
in  the  World?  Whyfhould  he  go  with  him  and 
Mr.  Elliot?  Are  they  not  all  known  ?  Are  they 
not  Perfons  of  the  fame  Difpofition,  and  much 
in  the  fame  Imployment  ? 

He  had  been  taken  a  little  before,  he  fays 
himfelf,  and  was  hindred  from  going  ;  and  he 
had  ftrange  ill  Luck,  if  there  was  nothing  elfe 
in  the  Bufinefs  than  what  he  pretends. 

Gentlemen,  in  fhort,  if  you  do  find  by  the 
Evidence,  that  he  was  going  upon  a  good  and 
honeft  Defign,  and  that  he  knew  nothing  of  the 
Danger  that  was  in  thefe  Papers  ;  and  that  thefe 
Perfons  were  in,  by  Reafon  of  thefe  Papers,  and 
yet  would  go  about  to  have  thefe  Papers  con- 
cealed, and  endeavour  to  have  them  thrown  a- 
away,  without  knowing  what  was  in  them: 
Thefe  are  Evidences  that  will  be  good  for  you  to 
go  by,  if  you  have  any  fuch ;  but  to  take  his 
Affirmation,  becaufe  he  fays  it,  when  he  proves 
nothing,  that  is  no  Evidence  to  go^y. 

I  leave  it  to  you,  as  my  Lord  has  done.  If 
you  are  fatisfied  upon  the  Evidence,  that  he  is 
guilty  ;  I  doubt  not,  you  know,  and  will  do 
your  Duty,  and  will  find  him  fo  ;  and  if  you  have 
no  fuch  Evidence,  then  you  ought  to  find  him 
not  guilty. 

Mr.  AJhton.  My  Lord,  I  fhall  reckon  it  a 
particular  Favour,  if  you  will  pardon  me  one 
Word,  after  your  Lordfhip  has  given  the 
Charge. 

L.  C.  J.  Holt.  Well,  what  fay  you  ? 

Mr.  AJhton.  I  think,  with  Submiffion,  that 
there  is  no  Proof  I  knew,  or  was  privy  to,  the 
Contents  of  any  of  thefe  Papers. 

L.  C.  J.  Pollexfen.  Pray,  Mr.  AJhton,  fhew 
any  Man  any  Reafon,  if  you  can,  why  did  you 
go  down  and  catch  up  thefe  Papers,  if  you  did 
not  know  what  was  in  them?  They  might  be  for 
your  Advantage  to  be  fhewn,  for  any  thing  you 
pretend  to  know. 

Mr.  AJhton.  I  did  it  for  my  Lord  Pre/Ion's 
Sake,  whofe  Hand  was  proved,  and  he  ftands 
convicted  as  the  Bearer  of  thofe  Papers. 

Mr.  J.  Eyre.  But  you  forget  one  Thing  that 
was  plainly  proved,  Mr.  AJhton  -,  That  when 
you  importuned  Captain  Billop  to  throw  away 
the  Papers,  you  ufed  this  as  an  Argument,  It 
would  do  him  no  Good  to  injure  three  honeft 
Gentlemen. 

Mr.  AJhton.  1  did  not  fay  fo,  my  Lord,  that 
I  know  of,  though  indeed  he  has  fworn  it. 

Z.  c,  7. 
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JL^°-  L.  C.  J.  Holt.  Look  you,  Mr.  AJhton,  you 
?_°Ly  have  been  heard  as  long  as  you  did  defire  to 
fpeak,  and  were  afked  over  and  over  again, 
Whether  you  had  any  more  ?  You  are  not  now 
faying  any  new  Matter  ;  if  you  could  urge  any 
thing  that  had  been  omitted,  which  made  for 
your  Advantage,  I  believe  the  Court  would  in- 
dulge you,  though  it  be  againft  the  Courfe. 

AJhton.  My  Lord,  I  fay  there  is  nothing 
under  my  Hand  •,  there  is  no  Privity  proved  : 
Does  Suppofition  condemn  a  Man  ?  And  is  there 
any  thing  but  Suppofition  againft  me  ?  There  is 
not  my  Hand  proved  in  any  of  the  Papers  :  I 
befeech  your  Lordihip  and  the  Jury  to  obferve 
that. 

L.  C.  y.  Holt.  Your  being  in  the  Company, 
and  being  fo  concerned,  and  importunately  en- 
deavouring to  have  them  thrown  over-board  ; 
the  hiring  the  Veflel  to  go  with  thefe  Treafonable 
Papers  to  an  Enemy's  Country,  and  the  Papers 
found  about  you,  is  Fait  proved,  and  is  leh  to 
the  Gentlemen  of  the  Jury  to  confider  of. 
Afliton  The  Jury   being  withdrawn,    returned  about 

anviaed.   half  an  Hour  afterwards,  and  brought  in  Mr. 


AJhton  Guilty. 

Then  the  Court  adjourned  for  an  Hour,  and 
being  fet  again,  my  Lord  Prefton  and  Mr.  AJh- 
ton  were  called  to  Judgment  ;  and  it  being  de- 
manded, What  they  could  lay,  why  Sentence 
fhould  not  be  pronounced  on  them  ?  the  Lord 
Prefton  laid,  He  appealed  to  the  Court,  if  the 
Treafon  had  been  fufficiently  proved  ;  for  in  the 
Cafe  of  Colonel  Sidney,  it  was  held  that  Compa- 
rifon  of  Hands  was  no  Evidence,  and  that  there 
ought  to  be  one  or  two  Witnefles  to  teftify  the 
Hand-writing  -,  that  having  been  difordered  by 
the  Crowd,  and  the  Length  of  his  Trial,  he  had 
not  urged  this  when  he  ought,  and  knew  it  was 
now  too  late  •,  he  had  nothing  more  to  fay,  but 
fubmitted  to  the  Judgment  of  the  Law. 

Mr.  AJhton  objected,  That  the  Word  Cymba 

was  written  with  an  S  in  the  Indictment,  which 

was  a  falfe  Spelling,    and,    he  was  informed, 

wqukl  vitiate  the  whole  Indictment •,  but,  upon 

Perufal  of  it,  this  appeared  to  be   a  Miftake ; 

Lord  Pre-  whereupon  the  ufual  Sentence  in  High- Treafon 

Ron  and   was  pronounced  on  both  of  them;  but  my  Lord 

Afiiton     prefton  was  afterwards  reprieved,  and  Mr.  EL 

Aftton^' lict  was  riever  brou§ht  uPon  his  Trial  :    0nlY 
mlyeTe-    Mr.  Afiton  was  executed,  on  the  28th  Day  of 

tuted.        January,   1 690-1. 

Remarks        Thefe  are  the  firft  State  Trials  we  meet  with 

cntht<Tri-  after  the  Revolution  •,  the  Government  was  then 

«is  of  Lord  bUt  in  its  Infmcy,  fcarce  acknowledged  by  ma- 

WAr"  ny '  wmcn  macle  ic  feem  neceffary  t0  tne  Admi- 
ton.  "  niftration  to  affert  their  Authority,  and  fhew  thofe 
who  were  aiming  at  a  Reftoration,  that  it  was  no 
lefs  penal  to  confpire  againft  the  Crown  in  this 
Reign,  than  it  had  been  in  any  other  that  pre- 
ceded it. 

The  Lord  Prefton  objected,  That  he  ought 
not  to  be  tried  in  any  inferior  Court,  becaufe 
King  James  had  made  him  a  Pqer,  before  the 
Vote  of  Abdication,  when  all  Writs  and  Procefs 
run  in  that  King's  Name,  and  the  Magiftrates 
acted  by  Commiflions  from  him  ;  but  it  appear- 
ed, that  the  Houfe  of  Lords  had  rejected  his 
Patent,  and  taken  his  Lordihip  into  Cuftody  for 
making  the  like  Claim  in  that  Houfe  ;  and  that 
my  Lord  Prefton,  to  obtain  his  Liberty,  had 
himfelf  difclaimed  his  Right  of  Peerage  :  I  pre- 
fume,  therefore,  that  the  Houfe  of  Lords  looked 


upon  King  James's  Reign  to  be  expired  on  his    1690. 
retiring  to  France,  which  was  fome  Time  before  2W-gpM. 
the  Vote  of  Abdication.  LS~V\J 

The  Prifoners  in  this  Reign,  as  in  the  laft, 
we  find,  moved  for  a  Copy  of  the  Indictment,  a 
Copy  of  the  Pannel,  and  for  Counfel  to  plead 
for  them  ;  the  denying  of  which  were  thought 
great  Hardfhips  in  the  late  Reigns  :  But,  yet  we 
fee  fome  of  the  fame  Men,  who  pretended  their 
Friends  had  hard  Meafure,  that  they  were  not 
indulged  in  thefe  Particulars  formerly,  now  main- 
taining that  the  Prifoners  had  no  Right  to  fuch 
Privileges. 

We  find  alfo  Similitude  of  Hands  held  to  be 
an  Evidence  of  High-Treafon  at  this  Trial, 
which  had  been  fo  much  clamdured  againft  at 
Sidney's  Trial :  And  indeed  thofe  that  are  under 
the  Platches  never  fail  to  exclaim  at  the  Rigour 
of  the  Law,  and  the  Hardfhips  put  upon  them  ; 
while  thofe  in  Authority  think-  it  abfolutely  ne- 
ceflary  to  infift  on  the  Legality  of  fuch  Pro- 
ceedings, and  of  fuch  Evidence,  for  the  Preferva- 
tion  of  the  Government.  I  make  no  manner  of 
doubt,  from  the  Inftructions  and  Memorandums 
found  under  the  Lord  Prefton's  Hand,  that  he 
was  going  over  to  give  Intelligence  to  the  Ene- 
my, of  the  State  of  the  Nation,  and  of  our  Forces 
by  Sea  and  Land,  in  order  to  bring  about  ano- 
ther Revolution  •,  but  whether  AJhton  was  equally 
guilty,  is  a  Queftion. 

Every  Cafe  almoft  may  be  reduced  to  a  very 
narrow  Compafs ;  and,  notwithstanding  the 
extraordinary  Length  of  thefe  Trials,  my  Lord 
Chief  Juftice  Holt  obferved  rightly,  that  there 
was  but  one  Point  to  be  confidered,  namely,  If 
the  Prifoners  were  acquainted  with  the  Contents 
of  thofe  Papers,  and  were  carrying  them  over 
with  an  Intent  to  promote  a  foreign  Invafion 
and  Rebellion  ?  And,  as  to  my  Lord  Prefton,  I 
believe  every  one  who  reads  thefe  Trials  m'uft 
be  of  Opinion,  that  he  knew  the  Contents  of 
the  Papers,  and  was  carrying  them  over  with 
fuch  Views. 

But  as  to  Mr.  AJhton,  he  feems  to  have  infill- 
ed, with  a  great  deal  of  Reafon,  that  there  was 
no  Proof  of  his  being  acquainted  with  the  Con- 
tents of  thefe  Papers  :  It  is  very  poffible  my 
Lord  Prefton  might  not  have  acquainted  him 
with  them  ;  or  if  he  did,  fince  his  Lordihip  was 
actually  convicted  of  being  the  Bearer  of  them, 
and  the  Contriver  of  them,  how  could  AJhton  be 
prefumed  guilty  of  either?  Let  us  put  the  Cafe, 
that  three  People  hire  a  Boat  to  go  to  an  Ene- 
my's Country,  on  different  Views  ;  one  of  them 
to  give  an  Account  of  our  Strength,  and  to  in- 
vite an  Invafion,  and  the  other  two  only  to  &tt 
out  of  the  Way,  becaufe  they  found  themfelves 
obnoxious  to  the  Government-,  ihall  the  two  laft 
I  be  adjudged  guilty  of  High-Treafon,  becaufe 
they  knew  the  Third  was  going  upon  a  Treafon- 
lableDefign?  This  I  very  much  queftion  :  But 
admitting  there  was  no  pofitive  Proof  that  tHey 
were  privy  to  the  Defign,  then  furdy  no  Man 
will  affirm  they  were  guilty  of  High-Treafon, 
efpecially  when  the  Law  requires  two  pofitive 
Witnefles  in  thefe  Cafes. 

I  cannot  find  there  was  any  thing  but  pre- 
fumptive  Evidence  againR  AJhton  ;  and  he  rightly 
obferves,  that  he  was  one  of  the  firft  Men  that 
ever  was  convicted  of  High- Treafon  upon  Pre- 
fumptions  :  It  was  true  he  hired  a  Veflel  for 
the  Ufe  of  all  Three,  and  gave  an  extraordinary 

Price 


636 


A  CPvITICAL  REVIEW  of 


1690.  prjce  for  it ;  this  fhews  he  wanted  to  get  over 
uW.SpM.  tQ  prancei>  out  of  the  Way  of  Profecution  •,  but 
^^^^.this  is  furely  very  flender  Proof  of  his  being 
privy  to  the  Contents  of*the  Lord  Pre/ion's  Pa- 
pers, any  more  than  the  taking  up  the  Packet 
his  Lordfhip  had  dropped,  and  putting  it  into  his 
Bofom  :  He  might  reasonably  prefume  there  were 
Letters  in  that  Packet  that  were  not  fit  for  the 
Government  to  fee,  and  yet  he  might  not  know 
there  was  High-Treafon  in  them  •,  or,  if  he  did 
fufpect  as  much,  he  was  not  the  Bearer  of  them, 
but  the  Lord  Prejlon  ;  and  if  he  was  not  the 
Bearer,  the  Chief  Juftice  feems  to  admit,  he 
could  not  be  guilty,  though  he  was  of  the  Com- 
pany :  However,  the  Jury  took  upon  them  to 
■prefume  he  was  engaged  in  the  fame  Defign  with 


the  Lord  Prejlon,  and  upon  that  PrefumUion  to     un- 
convict him.  2W.6SM> 
As  to  Elliot i  it  was  not  thought  fit  to  try  him  v-/"vx-/ 
as  the  Bearer  of  thefe  Papers,  when  two  Perfons 
had  been  already  convicted  of  being  the  Bearers, 
and  my  Lord  Prefton,  though  moft  notorioufly 
guilty,    was  pardoned,    poffibly  on  Account  of 
the  Difcoveries  he  made :    It  was  of  more  Im- 
portance to  the  Government,  at  that  Juncture, 
to  know  who  were  their  Friends,  and  who  their 
Foes,  than  to  take  the  Forfeiture  of  that  Lord's 
Life  :  He  feems  to  have  capitulated  not  to  be 
made  an  Evidence,  and  that  may  be  the  Reafon 
we  meet  with  no  more  Trials  for  this  Confpi- 
racy. 


4w&. The  Trial  of  Henry  Harrison,    Gent,    for  Murder, 4$g-M> 
at  the  Old-Baily,    London,  on  the  6th  of  April,  1692.  ^^ 


TH  E  Cafe  was  this  :  Harrifon,  and  ano- 
ther Man,  on  the  Fourth  of  January  pre- 
ceding, about  Ten  at  Night,  took  a  Hackney- 
Coach,  and  drove  to  Dr.  Clertche's  Houfe,  in 
Brownlow-Street  ;  and  pretending  there  was  a 
fick  Perfon  wanted  the  Doctor,  he  was  perfuad- 
ed  by.  them  to  come  into  the  Coach,  and  they 
drove  to  Leadenhall-Street ;  where  Harrifon  fent 
the  Coachman  of  an  Errand,  and  in  the  mean 
Time  Harrifon  and  the  other  Man  ran  away, 
and  when  the  Coachman  returned,  he  found  Dr. 
Clench  ftrangled  in  the  Coach,  with  a  Handker- 
chief, in  which  was  a  Coal  that  lay  againft  his 
Windpipe, 

Harrifon  was  induced  to  do  this,  as  it  is  fup- 


pofed,  on'  the  Account  of  one  Mrs.  Vanwicke, 
with  whom  he  was  very  intimate,  and  who  hav- 
ing borrowed  Money  of  the  Doctor,  he  had  cal- 
led it  in  ;  and,  upon  her  not  paying  it,  the 
Doctor  had  delivered  Ejectments,  in  order  to 
get  Poffefiion  of  the  Eftate  fhe  had  mortgaged 
for  it.  Harrifon  was  convicted  of  die  Murder, 
and  afterwards   executed  •,    but    this   being   no 


State 
of  it 


Trial,    I   fhali   take   no  further   Notice 


John  Cole  was  tried  at  the  Old-Baily,  for  the  Cole  tried 
fame  Murder,  on  the  2d  of  September  following  -,  for  the  fame 
but  there  being  only  hear-fay  Evidence  produced  MurdeT- 
againft  him,  he  was  acquitted. 


»«g-  The  Trial  of  Charles,  Lord  Mohun,  for  Murder,  be-  1*9.2. 
£^v^     fore  the  whole  Houfe  of  Lords,   in  Wejiminjier-Hall?^r*> 
$52         on  the  31ft  of  January,    1 693.     4  W.  &  M. 


*The  In- 
dictment. 


THIS  alfo  h  a  Trial  for  Murder  \  but  as  it 
was  before  the  Houfe  of  Lords,  and  fo  many 
Points  of  Law  debated  and  refohed,  by  moft  of  the 
Judges  of  England,  on  this  Occafwn,  it  feems  to 
require  our  Attention  as  much  as  a  State  'Trial-, 
and  therefore  Ifhall  be  more  particular  in  this  than 
in  1  he  former. 

The  Indictment  was  found  by  the  Grand  Jury 
of  the  County  of  Middlcfex,  and  kt  forth  ;  That 
Richard  Hill,  late  of  the  •  Parifh  of  St.  Clement 
Danes,  in  the  County  of  Middlefex,  Gent,  and 
Charles  Lord  Mohun,  late  of  the  Parifh  and 
County  aforefaid,  did,  felonioufly,  wilfully, 
and  of  their  Malice  afore-thought,  aflault  William 
Mountford,  Gent,  in  the  faid  Parifh  and  Coun- 
ty •,  and  that  the  faid  Richard  Hill,  with  a  drawn 
Sword  or  Rapier,  did  ftrike  and  thruft  the  faid 
William  Mountford:  near  the  Right  Pap,  giving 
him  thereby  one  mortal  Wound,  of  the  Breadth 


of  one  Inch,  and  of  the  Depth  of  twenty  Inches  •, 
of  which  the  faid  William  Mountford  languifhed 
till  the  Tenth  of  the  fame  Month,  and  then  died  •, 
and  that  the  faid  Charles  Lord.  Mohun,  at  the 
Time  of  the  Murder  aforefaid,  wilfully,  and  of 
his  Malice  afore-thought,  was  prefent,  aiding, 
abetting,  comforting,  and  affifting  the  faid  Ri- 
chard Hill :  And  fo  die  faid  Charles  Lord  Mo- 
hun, and  the  faid  Richard  Hill^  did  felonioufly, 
wilfully,  and  of  their  Malice  afore-thought,  kill 
and  murder  the  faid  William  Mountford,  againft 
the  Peace  of  the  King  and  Queen,  &c. 

The  Lords  coming  down  from  their  Houfe,  Marauhof 
to  the   Court  erected  in  Weftminfter-Hall,    on  Carmar- 
Tuefday  the  3  ift  of  January,  their  Majefties  Com- then  L^ 
miffion,  conftituting  Thomas  Marquis  of  Carmar-  H'ihStt~ 
then,   Prefident  of  the  Council,-  Lord  High  Stt-  'wa> 
ward, was  read  •,  his  Grace,  and  the  reft  of  thePeers, 
ftanding  up  uncovered,  while  it  was  reading." 

Then 
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Then  the  Writ  of  Certiorari,  directed  to 
the  Commiflioners  of  Oyer  and  ^terminer  for 
the  County  of  Middlefex,  to  remove  the  In- 
dictment into  the  Houfe  of  Lords,  with  the 
Return  and  the  Record  of  the  Indictment, 
were  read  :  After  which  his  Grace  removed 
from  the  Wool-pack  to  the  Chair,  which  was 
placed  upon  an  Afcent  before  the  uppermoft 
Step  of  the  Throne,  and  feared  himfelf  in  the 
Chair  j  and  Proclamation  was  made  for  the 
Governor  of  the  'tower  to  return  his  Precept, 
and  bring  the  Lord  Mobun,  his  Prifbncr,  to 
the  Bar.  Whereupon  the  Deputy-Governor 
brought  Lord  Mohun  to  the  Bar,  the  Gen- 
tleman- Taylor  carrying  the  Axe  before  him, 
and  {landing  with  it  afterwards  at  the  Right 
Hand  of  the  Prifbner,  with  the  Edge  from 
the  Prifoner. 

The  Prifbner,  on  approaching  the  Bar, 
made  three>  low  Bows;  one  to  his  Grace  the 
Lord  High  Steward,  a  fecond  to  the  Peers  on 
the  Right  Hand,  and  a  third  to  the  Peers  on 
the  Left ;  which  his  Grace  and  all  the  Peers 
returned. 

Then  his  Grace,  obferving  that  his  Voice 
would  not  be  heard  at  fuch  a  Diftance  from 
the  Bar,  (by  the  Confent  of  the  Lords)  went 
down  to  the  Wool-pack  again,  and  made  the 
following  Speech. 


Lord  High  Steward.  My  Lord  Mohan,  I 
am  to  let  your  Lordfhip  know,  you  are  not  to 
hold  up  your  Hand  upon  your  Arraignment ; 
and  I  am  to  let  you  that  are  Counfel  at  the 
Bar  likewife  know,  that  both  you  and  the 
Witnefles  are  to  direct  yourfelves  to  the  Court 
in  the  Stile  of  my  Lords^  fpeaking  to  the 
Court. 

Then  there  was  a  little  Paufe  ;  after  which 
his  Grace  addreffed  himfelf  to  the  Prifbner 
thus  : 

Lord  High  Steward.  My  Lord,  you  are 
brought  here  before  this  Supreme  Court  in 
order  to  your  Trial. 

The  Charge  againft  you  is,  for  the  Mur- 
ther  of  one  of  the  King's  Subjects,  which  is  a 
Crime  the  King  will  at  no  Time  pafs  over,  in 
the  meaneft  Man's  Cafe,  without  making  a 
ftrict  Enquiry  into  the  Offence,  and  caufing 
due  Punifhment  to  be  inflicted  on  the  Offen- 
der. 

This,  my  Lord,  is  charged  upon  you  ;  not 
by  any  flight  Information,  but  by  the  Grand 
Inqueft  of  this  County,  made  up  of  Gentle- 
men of  good  Worth  and  Confideration.  It  is 
true,  that  this  Inqueft  does  not  amount  to 
much  more  than  a  bare  Accufation ;  and 
therefore  it  ought  not  to  be  made  any  ufe  of, 
fb  as  to  prejudice  your  Lordfhip's  Trial :  But 
it  is  that  which  is  the  Ground  of  prefenting 
this  Black  Crime  before  my  Lords  your  Peers, 
who  cannot  receive  it  without  fbme  Trouble, 
to  find  any  one  of  their  Body  fufpected  to  be 
guilty  of  an  Action  fb  difhonourable  as  this  is 
reprefented  to  their  Lordfhips. 

My  Lord,  you  are  but  a  very  young  Man, 
and  therefore  it  is  to  be  hoped  you  cannot  fb 
early  have  had  your  Hands  in  Blood  :  And 
the  fame  Reafon,  becaufe  you  are  fb  young, 


your  Defence,  than  you  would  be  if  your  Ex-     ^92: 
perience  had  been  longer.  4W.8PM. 

But,  to  remove  any  Mifapprehcnfion  you  v-/^^s-' 
can  have  of  that  kind,  it  is  very  proper  to  put 
your  Lordfhip  in  mind  that  you  have  the 
good  Fortune  now  to  be  tried  for  this  Fact  in 
full  Parliament,  where  no  Evidence  will  be 
received  but  fuch  as  muft  be  manifeft  and 
plain,  beyond  all  Contradiction  •  fb  that  you 
have  nothing  to  fear  here,  but  your  own 
Guilt. 

In  the  next  place,  my  Lord,  you  need  not 
be  difcouraged  for  the  Want  of  Counfel ;  for 
the  Honour  of  this  Court  is  fuch,  as  will  take 
Care  to  inform  you  of  any  Advantage  that  the 
Law  can  give  you.  And  you  may  be  farther 
affured,  that  no  Art  or  Skill  in  arguing  can 
take  any  Place  here,  either  againft  your  In* 
nocency,  or  to  divert  my  Lords  from  doing 
you  exact  Juftice.  Nay,  I  dare  prefume  to 
fay,  on  the  Part  of  my  Lords,  that  if  there 
be  Room  for  any  Abatement  of  Severity,  you 
may  reafbnably  expect  to  find  it  from  their 
Lordfhips. 

Theie  Confiderations,  my  Lord,  cannot  but 
give  you  great  Confblation  under  your  un- 
happy Circumftances,  it  being  moft  certain 
that  nothing  but  your  own  Crimes  can  hurt 
you. 

But  at  the  fame  time  I  muft  tell  you,  that 
your  Lordfhip  is  not  to  flatter  yourfelf  with 
an  Expectation  or  Hope  that  any  Favour  will 
be  fhewed  you  beyond  what  Honour  and  Ju- 
ftice can  allow :  And  I  hope  you  have  well 
confidered,  that  it  is  no  lefs  than  your  Life, 
your  Honour,  and  your  Eftate,  that  you  are 
now  to  defend ;  infbmuch  that  I  cannot  doubt 
but  your  Lordfhip  has  recollected  and  pre- 
pared yourfelf  for  the  Defence  of  what  fo 
very  much  concerns  you.  I  will  not  there- 
fore detain  you  any  longer  than  to  give  you 
fbme  Directions  in  the  Order  and  Method  of 
your  Trial ;  and  thofe  are,  That  your  Lord- 
fhip do  give  Attention  carefully  to  the  read- 
ing of  your  Indictment :  That  you  give  no 
Interruption  to  the  Counfel  or  Witneffes,  when 
they  fpeak  againft  you  ;  and  when  the  proper 
Time  fhall  come  for  your  Witnefles  to  be  ex- 
amined, and  that  you  are  to  be  heard  in  your 
own  Defence,  I  will  give  you  due  Notice 
of  it. 

Your  Lordihip  may  alfb  be  certain,  that 
when  it  fhall  come  to  your  Turn  to  fpeak, 
you  fhall  be  heard  with  all  the  Patience  and 
Favour  that  the  Matter  will  bear  ;  and  at 
laft,  when  all  hath  been  heard  that  can  be 
faid  on  both  Sides,  your  Lord/hip  need  not 
doubt  but  that  my  Lords  will  give  fuch  a 
Judgment  as  will  be  fuitable  to  the  Honour, 
Juftice,  and  Equity  of  this  great  Court. 
Clerk,  read  the  Indictment  to  my  Lord. 
Then  the  Indictment  was  read  in  Englijh  ; 
to  which  his  Lordfhip  pleaded,  Not  Guilty  j 
and  the  Judges  were  permitted  to  be  covered. 
After  which  proclamation  being  made  for  the 


King's    Witneffes  to   appear,     Mr     Serjeant 


'Thompfon  opened  the  Indictment,  and  Mr.  At- 
torney General  opened  the  Evidence. 

Mr.  Attorney  General.    My  Lords,  the  In-  Mr.  Jttor- 
may,  perhaps,  make  you  conceive  that  you  are   dictment  has  been  opened,  and  by  that  your  n(elG^n: 
under  fbme  greater  Difadvantage  in  making '  Lordfhips  fee,  the  Noble  Lord  at  the  Bar  vomen.7 
No.  21.  7  Z»  Hands" 
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■**?»■    Hand's  chareed  with  the  High  Crime  of  Mur- 
4W.ft-M.den 

'~/~*rs~/  j\iy  Lords,  his  Peerage  gives  him  a  Right 
to  be  tried  in  this  Great  and  Noble  Court ; 
and  as  my  Lord  has  juft  Reafbn  to  put  a  high 
Value  upon  this  Privilege,  fo  on  the  other 
hand,  their  Majefties,  who  are  making  Inqui- 
fitibn  for  the  Blood  of  one  of  their  fcubje6ts, 
have  a  full  Affurance  that  no  Companion  for 
my  Lord's  Youth,  no  Confideration  of  his 
Quality,  or  Regard  for  one  of  your  own  Or- 
der, will  make  your  Lordfhips  unmindful  of 
the  heinous  Nature  of  the  Crime,  or  caufe 
any  Variation  in  the  Steadinefs  of  your  Ju- 
flice. 

It  is  true,  my  Lords,  the  Difference  be- 
tween the  Trial  of  a  Peer,  and  a  Commoner, 
is  very  great  ;  but  there  is  no  Difference  in 
the  Crime,  whether  committed  by  one  or  the 
other  :  It  is  the  fame  Law  by  which  they 
muft  be  tried  and  judged  ;  and  that:  Fact 
which  would  be  Murder  in  the  meaneft  Sub- 
ject, is  no  lefs  than  Murder  if  committed  by 
the  greateft  Peer. 

My  Lords,  it  is  not  infifted  upon,  that  the 
Noble  Lord  at  the  Bar  gave  the  Mortal  Stroke 
with  his  own  Hand  ;  nor  is  it  fb  alledged  in 
the  Indictment  :  The  Indictment  findeth  the 
Wound  to  have  been  given  by  the  Hand  of 
Richard  Hill :  But  if  my  Lord  the  Prifbner 
■was  of  his  Party,  if  he  concurred  with  him  in 
the  Thing,  if  he  was  prefent  and  abetting  to 
the  Fact,  though  he  did  not  ftrike  a  Stroke, 
though  he  was  no  more  than  a  Looker-on 
when  the  Thing  was  done,  the  Law  faith,  He 
is  a  Principal  in  the  Murder. 

Whether  my  Lord's  Cafe  will  fall  within 
this  Rule,  is  the  Point  for  tyour  Lordfhips  to 
determine,  when  the  Witneffes  are 'heard. 

My  Lords,  it  is  my  Part  to  give  an  Ac- 
count of  the  Nature  of  the  Evidence,  to  the 
End  that  your  Lordfhips  may  more  eafily 
go  along  with  the  Witneffes  as  they  are  exa- 
mined, and  more  readily  make  your  Obfer- 
vations  upon  what  they  fay. 

This  I  fhall  do  as  fhortly  and  as  exactly  as  I 
can,  without  pretending  to  aggravate  any 
thing,  which  I  could  never  think  did  become 
anv  one  in  my  Station  -3  and  I  am  fure  would 
be*  to  very  little  Purpofe  before  fuch  a  Judica- 
ture as  this :  For,  after  all,  your  Lordfhips 
will  found  your  Judgments  upon  the  Facl:  ; 
not  as  it  is  reprefented  by  us,  but  as  it  ap- 
pears upon  the  Oaths  of  the  Witneffes. 

The  Time  when  the  Facl  for  which  my 
Lord  is  to  be  tried  was  committed,  was  the 
oth  Day  of  December  laft. 

The  Occafion  of  it  was  thus : 

Captain  Hill,  the  Perfon  mentioned  in  the 
Indictment,  had  for  fbine  time  before  made 
Addreffes  of  Courtfhip  in  the  Way  of  Mar- 
riage to  one  Mrs.  Bracegirdle,  an  A&refs  in 
the  Play-houfe ;  but  thefe  Propofals  were 
totally  rejected.  This  put  Mr.  Hill  in  a  very 
great  Rage,  and  he  declared,  that  Mr.  Mount- 
ford  (the  Perfon  flain)  was  the  only  Man  that 
flood  in  his  Way,  and  with  many  Execra- 
tions expreffed  his  Refblution  to  be  revenged 
upon  him  :  This  he  did  at  feveral  Times, 
and  before  feveral  Perfons. 


"  The  fame  Day  the  Fact  was  committed, 
in  the  Morning,  my  Lord  who  is  now  at  the 
Bar,  and  Captain  Bilf  went  together  to  hire 
a  Coach  to  go  to  tfottcridge,  and  directed  the 
Coachman  to  have  fix  Hories  ready  ^  but  to  be 
waiting  for  them  in  Dntry-lane,-  near  the 
Play-houfe,  with  only  two  Horfes  in  his 
Coach,  about  Nine  o'Clock  the  fame  Night. 
My  Lord  and  Capt.  Hill  dined  together  that 
Day  at  a  Tavern  in  Covent-G 'ard,n  ;  and  there 
much  of  their  Difcourfe  was  about  Mrs.  Brace- 
girdle  ;  and  both  of  them  did  freely  declare 
their  Opinion,  that  Mr.  Mottntford  lay  with 
her.  But  the  Principal  of  their  Difcourfe  was 
in  Relation  to  a  Defign  which  they  had  form- 
ed for  the  feizing  upon  Mrs.  Bracegirdle,  and 
forcing  her  into  a  Coach,  and  carrying  her 
away  into  the  Country. 

This  was  to  be  executed  that  Night ;  and 
accordingly  they  were  then  providing  Arms 
for  that  Purpofe.  Mr.  Hill  did  acquaint  my 
Lord,  that  the  Soldiers  would  be  ready  by  the 
Time  j  and  my  Lord  took  Notice  that  the 
carrying  her  off  would  ftand  Mr.  Hill  in  50/. 
at  leafl.  Thereupon  (as  your  Lordfhips  will 
hear  from  the  Evidence)  Mr.  Hill  ufed  this 
Expreffion,  If  the  Villain  refill,  I  will  flab 
him  ;  and  then  my  Lord  was  pleafed  to  fay, 
tfhat  he  would  ftand  by  his  Friend. 

After  they  had  continued  there  fbme  Time, 
being  about  to  part,  Mr.  Hill  told  my  Lord, 
that  unlefs  he  was  at  the  Play-houfe  by  Six 
o'  Clock,  the  Thing  could  not  be  effected, 
and  he  fhould  be  undone  :  But  my  Lord  pro- 
mifed  to  be  there  at  the  Time. 

Accordingly,  they  both  met  at  the  Play- 
houfe,  and 'after  they  had  been  behind  the 
Scenes,  and  informed  themfelves  that  Mrs. 
Bracegirdle  would  not  be  there  that  Night, 
they  left  the  Play-houfe.  But  it  feems  they 
had  got  Intelligence  that  fhe  was  to  fup  that 
Night  at  one  Mr.Page's  Houfe  in  Drury-Lane9 
and  therefore  they  planted  themfelves  with 
their  Soldiers  near  that  Place,  over-againfl 
my  Lord  Craven  s  Houfe. 

Lord  High  Steward.  They  j  who  do  you 
mean  ? 

Mr.  Attorney  General.  My  Lord,  the  Pri- 
fbner at  the  Bar  and  Mr.  Hill.  After  they 
had  continued  there  for  a  confiderable  Time, 
(I  think  till  towards  Nine  o'clock)  they  began 
to  have  a  Jealoufy  that  they  might  be  under 
fbme  Mifinformation  ;  and  therefore  ordered 
the  Coachman  to  drive  them  into  Howard- 
Street,  the  Place  where  Mrs.  Bracegirdle 
lodged  ;  and  obferving  fbme  People  walking 
near  the  Lodging,  they  faid  they  doubted 
they  were  discovered,  and  had  been  be- 
trayed. 

But  they  foon  came  back  again  to  Drury- 
Lane,  and  fixed  themfelves  in  their  former 
Station.  About  ten  o'Clock  Mrs.  Bracegirdle, 
accompanied  with  Mr.  Page,  (at  whofe  Houfe 
fhe  had  been)  and  with  her  Mother,  and  (I 
think)  her  Brother,  going  home  •  when  they 
came  to  the  Place  where  ..the  Coach  flood, 
with  the  Door  open,  and  my  Lord  at  the 
Bar  placed  in  the  Coach,  and;  feveral  Cafes 
of  Piflols  by  him,  the  Soldiers,  together  with 
Capt.  Hill,  came  up  to  Mrs.  Bracegirdle,  feized 

upon 
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4  ^9f  upon  her,  and  would  have  forced  her  into  the 
W'.Spm,  coach  •  ]yjr  mil  endeavoured  With  Violence 
^^v^1  to  force  away  Mr.  Page,  who  was  then  leading 
her,  and  ftruck  hirp  ;  but  Mrs.  Bractgir die's 
Mother  holding  her  about  the  Middle,  they 
could  not  readijy  get  her  into  the  Coach  -y  and 
during  this  Struggle,  there  was  an  Opportunity 
given  to  Mr  Page  to  call  for  Help;  and  feveral 
Perfons  coming  presently  from  the  Houfes  near, 
and  the  People  in  the  Street  beginning  to  rife 
upon  them,  they  found  it  impracticable  to 
effect  their  Defign  at  that  Time. 

Thereupon  the  Soldiers  were  difmiflfed  ;  but 
my  Lord  and  Mr.  Hill  would  not  be  denied 
the  Liberty  to  wait  upon  Mrs.  Bracegirdk  to 
her  Lodging  ;  and  accordingly,  together  with 
Mr.  Page,  and  her  Mother,  and  other  Perfons, 
they  went  together  to  Mrs.  Bracegirdle  s 
Lodging,  at  one  Mrs.  Browne's  Houfe  in 
Howard-Street.  Mr.  Mountford's  Houfe  was 
in  Norfolk- Street,  below  Howard-Street.  How- 
ard-Street is  a  Crofs  Street  which  leads  from 
Arund-el-Strcet,  and  through  Norfolk- Street  to 
Surry-rStreet ;  and  fb  it.  -was  not  poffible  for 
Mountford  to  come  to  his  own  Houie,  but  who- 
ever fhould  fix  themfelves  in  Howard-Street 
muft  have  the  Opportunity  of  feeing  him. 

As  they  were  going  along,  Hill  fwore  he 
would  be  revenged  ;  but  named  nobody. 

After  that  Mrs.  Bracegirdle  and  the  Com- 
pany were  come  to  her  Lodging,  fhe  and  her 
Mother,  and  Page,  went  into  the  Houfe: 
My  Lord  Mohan  and  Mr.  Hill  ftaid  in  Howard- 
Street,  and  there  continued  for  near  two  Hours 
together,  and  for  the  moft  Part  of  that  Time 
with  their  Swords  drawn. 

Mr.  Mount j  or  d, as  it  happened,  did  not  come 
Home  till  late  that  Night  ;  fo  that  their  Stay 
being  long,  my  Lord  and  Mr.  Hill  thought  fit  to 
lend  for  Wine,  and  had  one  or  two  Bottles, 
which  they  drank  in  the  Street,  near  Mr.  Brace- 
girdle's  Lodgings. 

During  this  Time,  they  were  heard  to  fay 
(that  is,  one  of  them  was  ;  but  which  of  them, 
by  reafbn  of  the  Darknefs,  we  cannot  tell)  that 
if  he  could  not  be  revenged  that  Night,  he 
would  the  next  Morning ;  upon  which  a  Boy, 
who  was  there  with  them  (but  who  the  Boy 
■was  we  cannot  difcover)  find,  Good  my  Lord, 
do  not  do  it  ;  alter  your  Refblution.  I  did 
obferve  before,  that  Mrs.  Bracegirdle  flipped 
that  Night  at  Mr.  Page's  Houfe,  and  Mrs. 
Page  having  heard  of  the  great  Outrage  and 
Tumult  in  the  Street,  and  that  her  Husband 
was  gone  Home  with  Mrs.  Bracegirdle,  and 
being  under  a  great  Concern  for  his  Safety, 
thought  fit  to  follow  him  thither.  As  fhe  en- 
tered into  the  Houfe,  fhe  faw  my  Lord  Mohan 
and  Capt.  Hill  near  the  Door ;  and  prefently 
after,  before  fhe  could  have  a  full  Relation  of 
what  had  happened  in  'Dritry  -  Lane,  Mrs. 
Browne,  the  Owner  of  the  Houfe  where  Mrs. 
Bracegirdle  lodged,  came  into  the  Room,  and 
told  them  that  my  Lord  Mohan  and  Hill  where 
waiting  for  Mr.  Mountford,  and  that  fhe  was 
apprehenfive  it  was  with  no  good  Intention. 
Thereupon  Mrs.  Page  thought  it  requifite  to 
go  to  Mrs.  Mountford's  Houfe,  to  give  her  No- 
tice of  it,  and  to  defire  her  to  find  out  where 
her  Husband  was,  and  to  caution  him  not  to 


come  home  unlefs  he  brought  a  sood  Guard      1692- 
with  him.  4W.S-U- 

As  fhe  went  out,  fhe  faw  them  both  with  V/V"s-' 
their  Swords  drawn,  and  (he  acquainted  Mrs. 
Mountford  with  it,  who  lent  to  ieveral  Places 
in  Search  of  her  Husband  ;  but  fhe  was  fo  un- 
fortunate that  the  MefTengers  could  not  find 
him. 

WhiJft  this  was  doing,  the  Watch  came  into 
Howard-Street,  being  alarmed  at  the  Report 
that  two  Genelemen  were  drinking  in  the  Street, 
and  walking  there  with  their  naked  Swords. 
The  Watch  demanded  of  my  Lord  Mohan, 
Why  he  had  his  Sword  drawn  ?  My  Lord 
was  pleafed  to  return  them  this  Anfwer,  That 
he  was  a  Peer  of  the  Realm,  and  bid  them 
touch  him  if  they  durft.  They  then  asked 
Hill,  Why  his  Sword  was  out  ?  and  my  Lord 
made  the  Excufe  for  him,  That  Hill  had  loft 
his  Scabbard. 

The  Watch  obferving  the  Drawer  who  at- 
tended upon  them,  and  knowing  that  he  lived 
at  a  Tavern  in  Surry-Street,  went  to  inform 
themfelves  who  thefe  Perfons  fhould  be,  that 
were  walking  in  fuch  a  Manner  at  that  Time 
of  Night :  But  they  were  hardly  gone  into  the 
Houfe  before  they  heard  the  Cry  of  Murder. 

The  Witnefles  will  inform  your  Lordfhips, 
that  as  Mr.  Mountford,  about  twelve  o'clock, 
was  coming  home,  my  Lord  Mohun  met  him, 
and  faluted  him.  Mr.  Mountford  faid,  My 
Lord  Mohun,  What  does  your  Lordfhip  do  here 
at  this  Time  of  Night  ?and  my  Lord  made 
Anfwer,  Ke  fuppofed  Mr.  Mountford  had  been 
fent  for.  No,  no,  fays  Mountford,  I  came  by 
Chance.  My  Lord  laid  to  him  again,  I  fup- 
pofe  you  have  heard  about  the  Lady.  Mr. 
Moumford  anfwered,  I  hope  my  Wife  hath 
given  your  Lordfhip  no  Offence.  No,  fays  my 
Lord  Mohun,  it  is  Mrs..  Bracegirdle  I  mean. 
To  this,  the  Reply  of  Mr.  Mountford's  was, 
Mrs.  Bracegirdle  is  no  Concern  of  mine ;  but  I 
hope  your  Lordfhip  does  not  countenance  any- 
ill  Action  of  Mr.  Hill's. 

Upon  this,  Hill  came  up  to  them,  and  faid 
to  my  Lord,  it  was  not  a  Time  to  difcourfe  of 
thefe  Matters ;  and  as  my  Lord  continued  to 
talk  with  Mountford,  Hill  ftruck  Mountford 
firft,  and  in  a  manner  at  the  fame  Inftant, 
made  a  Pafs  at  him,  and  run  him  clean  through 
the  Body ;  and  this  before  Mr.  Mountford's 
Sword  was  drawn.  Immediately  upon  this, 
there  was  a  Cry  of  Murder,  and  the  Watch 
came  with  what  Hafte  they  could  and  took  my 
Lord  Mohun  ;  but  Hill  was  fled  :  When  my 
Lord  was  taken,  his  Sword  was  not  drawn. 

As  foon  as  my  Lord  Mohun  was  taken,  the 
firfl  Queftion  he  asked  was,  If  Hill  was  appre- 
hended ?  and  when  he  was  told  he  was  not,  he 
faid  he  was  glad  of  it,  and  he  did  not  care  if 
he  were  hanged  for  him  :  Adding  at  the  fame 
Time,  That  he  was  fbrry  that  Mr.  Hill  had  fb 
little  Money  about  him,  and  wifhed  him  all 
that  he  had  in  his  own  Pocket:  And  he  did  then 
alfb  own  to  the  Watch,  that  he  had  changed 
Coats  with  Mr.  Hill,  and  had  Hill's  Coat  on 
him  at  that  Time. 

My  Lords,  this  is  the  Subftance  of  the  Evi- 
dence, and  in  this  Order,  with  your  Lordfhips 
Leave,  we  fhall  offer  the  Proofs  to  your  Lord- 
fhips, 
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iftg-     (hips.  I  do  not  doubt,  but  your  Lordfhips  will 

4w.gPiVI  attend  to  the  Evidence  with  all  Care,  and  will 

^^v^  determine  upon   it  according  to  Juftice  and 

Honour.     I   will  detain   your   Lordfhips  no 

longer ;  but  proceed  to  call  the  Witnefles  to 

prove  what  I  have  opened. 

Then  the  King's  Witnefles  were  fworn,  and 


firft  Mr. 


George 


PoweL    who    teftified   that 


about  five  or  fix  Days  before  Mr.  Mountford's 
Death,  he  was  drinking  with  Hill,  who  be- 
gan Mrs.  Bracegirdle's  Health,  and  faid  there 
was  no  Bar  between  him  and  her,  but  Mount- 
ford,  and  he  was  relblved  to  be  revenged  on 
him,  one  Way  or  other.  That  three  Nights 
afterwards,  he  was  at  Supper  with  Lord  Mobun 
and  Captain  Hill,  and  the  fame  Difcourle 
arifing,  Hill  whifpered  the  Witnefs,  and  faid 
he  was  relblved  to  have  the  Blood  of  Mount- 
ford  5  and  the  lame  Night  Mr.  Mountjord  was 
wounded,  he  (the  Witnefs)  fat  up  with  him, 
and  asking  him  how  the  Matter  happened,  he 
anfwered  Captain  Hill  killed  him   balely,  for 


whilft  Lord  Mobun  talked  with  him,  Hill  run 
him  through,  and  that  his  Sword  was  not 
drawn  till  after  he  received  the  Wound. 

Mrs.  Knight  teftified,  that  Hill  faid  Mrs. 
Bracegirdle  hated  him,  but  loved  fomebody 
elfes  and  fhe  demanding  if  he  meant  Mount- 
ford,  H II  fwore  he  fhould  find  a  Way  to  be 
eVen  with  him  fpeedily. 

Mrs.  Sandys  teftified,  that  fhe  dined  with 
Lord  Mobun  and  Hll  that  Day  Mr.  Mount- 
ford  was  kihed,  at  the  cTbree-ctim-T^\an,  in 
Cbandos-Strect,  and  Lord  Mobun  asked  her 
(the  Witnels)  if  fhe  thought  Mountford  had 
lain  with  Mrs.  Bracegirdle  ?  and  faid  prefently 
after,  This  Defign  would  colt.  Hill  fifty 
Guineas  j  and  Hih  replied,  If  the  Villain  offered 
to  refill,  he  would  ftab  him,  and  my  Lord 
Mobun  thereupon  laid,  He  would  Hand  by  his 
Friend.  That  Hill  afterwards  defired  Mr. 
Brougb  to  borrow  a  Cafe  of  Piftols  for  him,  and 
faid  he  had  a  Coach  and  Six  in  IVyche- Street,  to 
feize  Mrs.  Bracegirdle,  and  carry  her  into  the 
Country,  defiring  my  Lord  Mobun  to  meet  him 
at  Six  at  the  Play-houfe,or  he  fhould  be  ruined^ 
and  my  Lord  gave  him  his  Honour  to  meet 
him,  and  laid,  He  would  Jl and  by  bis  Friend. 

Mrs.  Rogers  teftified,  fhe  law  Lord  Mobun 
and  Hill  at  the  I' lay-houle  that  Night  Mount- 
ford  was  killed,  and  they  had  changed  Coats. 

Dixon  the  Coachman  teftified,  that  Lord 
Mobun  and  Capt.  Hill  bargained  with  him 
for  a  Coach  and  Six,  to  carry  them  to  Sfct- 
teridge,  bid  him  ccme  to  the  Play-houle 
with  a  Pair  only,  and  let  the  other  four  Horles 
ftand  at  St.  Gileses-Pound :  That  he  came  to 
Drury-Lane  as  he  was  ordered,  and  drove  his 
Lordfhip  and  Mr.  Hill  from  thence  to  Norfolk- 
Street,  where  he  let  them  down  and  waited 
for  them.  When  they  returned,  he  drove  them 
to  Craven-Houfe  in  Drury-Lane,  and  it  being 
then  about  Ten  he  went  Home,  and  left  his 
Poftilion  to  take  care-  of  the  Coach :  That 
while  he  was  in  Norfolk-Street,  he  heard  Hill 
fay,  They  were  betrayed,  adding,  Dam  me,  my 
Lord,  let  us  go  and  tbrafh  bim. 

Mrs.  Anne  Bracegirdle  being  fworn,  gave 
the  following  Evidence :  Having  iupped  at  Mr. 
Page's  in  Prince1 's- Street ;  about  ten  Mr.  Page 
went  Home  with  me,  and  my  Mother,  and  my 


Brother,  and  coming  down  Drury-Lane,  there  ^92- 
flood  a  Coach  by  my  Lord  Cravens ;  the 4W & M- 
Boot  of  the  Coach  was  down,  and  my  Lord  ^v^ 
Mobun  was  in  it  ;  and  two  Soldiers  came  and 
pulled  me  from  Mr,  Page,  and  four  or  five 
more  came  up,  and  they  ahnoft  knocked  down 
my  Mother  i  but  fhe  recovered  herfelf  and 
hung  about  my  Neck,  {o  that  they  could  not 
get  me  into  the  Coach  ;  and  Mr.  Page  went 
to  call  Company  to  refcue  me.  Then  Hll 
came  with  his  naked  Sword  and  flruck  at  Mr. 
Page  and  my  Mother  j  but  Company  coming 
in  prevented  the  Defign.  Then  Hill  faid,  he 
would  lee  me  home,  and  led  me  by  one  Hand 
(his  Sword  being  drawn)  and  my  Mother  by 
the  other  ;  and  my  Lord  Mobun  came  out  of 
the  Coach  and  followed  us,  as  did  all  the 
Soldiers  j  but  they  were  diimiffed.  And  as 
we  went  along  Mr.  Hill  laid,  he  would  be  re- 
venged: And  when  we  came  Home,  Mr-  Hill 
pulled  Mr.  Page  by  the  Sleeve,  and  faid  he 
would  fpeak  with   him  :  But  Mr.  Page  was 


pulled  into  the  Home,  and  Mr.  Hih  walked 


up  and  down  the  Street  with  his  Sword  drawn. 
My  Lord  Mobun  and  Mr.  Hill  were 


together,  and  when  Mrs.  Brown  asked  them, 
what  they  flayed  there  for ;  Hill  anfwered,  to 
be  revenged  of  Mr.  Mountford.  Whereupon 
we  fent  to  Mrs.  Mountjord  to  prevent  Danger. 
And  as  I  was  liftening  at  the  Door,  the  Watch 
came  by,  and  laid  to  my  Lord  Mobun  and  .Mr. 
Hill,  Gentlemen  why  do  you  walk  with  your 
Swords  drawn  ?  Says  my  Lord  Mobun,  I  am  a 
Peer  of  England,  touch  me  if  you  dare.  Then 
the  Watch  went  away,  and  about  a  Quarter  of 
an  Hour  after,  there  was  a  Cry  of  Murder. 

Mr.  Gawen  Page  was  fworn. 

He  depoled,  That  on  Friday  the  9th  of 
December,  about  Ten  at  Night,  as  he  was  lead- 
ing Mrs.  Bracegirdle  home,  there  Hood  a 
Coach  againft  my  Lord  Craven's  Door  in 
Drury-Lane;  and  two  Soldiers  forced  Mrs. 
Bracegirdle  from  him,  and  would  have  put  hec 
into  the  Coach:  And  that  Capt.  Hill  was  there 
with  his  Sword  drawn^  and  gave  the  Deponent 
feveral  Blows,  and  cryed,  You  Villain,  ftand ! 
and  my  Lord  Mobun  was  in  the  Coach  ;  but 
Help  coming  in,  they  were  prevented  carrying 
off  Mrs.  Bracegirdle.  Then  the  Deponent 
conveyed  Mrs.  Bracegirdle  home,  and  Mr. 
Hill  went  with  them  (but  bid  the  Soldiers 
be  gone)  and  my  Lord  Mobun  followed  at  a 
Diftance.  That  when  they  came  to  Mrs.  Brace- 
gi.  die's  Lodgings,  Hill  pulled  the  Deponent 
by  the  Sleeve,  and  faid  he  would  (peak  with 
him:  And  the  Deponent  anfwering.  That  To- 
morrow would  be  better,  Hill  replyed,  To- 
morrow then  j  but,  God  damn  me,  you  will  not 
go  home  to  Night.  Then  the  Deponent  went 
into  the  Houie,  and  about  an  Hour  and  a  half 
after  he  heard  an  Out-cry  of  Murder ;  and 
going  into  the  Street,  he  law  my  Lord  Mobun 
lurrendering  himlelf  to  the  Conftable ;  and 
my  Lord's  Sword  was  then  in  the  Scabbard. 
That  the  Deponent  then  went  to  Mr.  Mount* 
ford's  Houfe,  and  found  him  lying  in  his  Blood 
upon  the  Floor  :  And  Mountford  told  the  De- 
ponent, That  he  was  barbaroufly  run  through, 
before  he  could  draw  his  Sword. 

Mrs. 
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Mrs.  Mary  Page  being  fworn,  gave  the  fol- 
lowing Evidence.  My  Lord,  my  Husband  went 
home  with  Mrs.Bracegirdle,and  hearing  he  had 
like  to  have  been  murdered,  I  went  down  to- 
wards Mrs.  Bracegirdle's  Lodgings,  and  found 
my  Lord  Mobun  and  Mr.  Hill  walking  about 
the  Street,  (Mr.  Hill's  Sword  only  was  drawn 
then);  fb  I  came  into  the  Houle,and  Mrs.Browne 
went  out  to  them,  and  asked  why  they  ftaid 
there  ?  They  anfwered,they  ftaid  for  Mountford : 
Whereupon  Mrs.  Bracegirdle  defired  me  to 
go  over  to  Mrs.  Mountford's  Houfe,  and  fpeak 
to  her  to  lend  her  Husband  Word,  that  he 
mould  keep  where  he  was,  or  come  Home 
with  a  good  Guard:  And  as  I  was  going 
over,  I  law  that  my  Lord  Mobun  had  his 
Sword  drawn,  (they  were  then  walking  be- 
fore Mrs.  Bracegirdle's  Lodgings  in  Howard- 
flreet,  and  might  lee  any  one  that  went  to 
Mr.  Mountford's  Houfe,  and  up  Suny-fireet)  ; 
and  whilft  I  was  defiring  Mrs.  Mountford  to 
lend  away  to  her  Husband,  I  heard  Murder 
cried  ;  and  opening  Mr.  Mountford's  Door, 
he  came  in,  and  threw  his  Arms  about  my 
Neck  to  fupport  himfelf;  and  he  faid,H/7/  had 
murdered  him.  I  helped  him  as  far  the 
Parlour-Door,  and  there  down  he  fell.  Then 
I  went  up  the  Street  and  called  out  Murder ; 
and  my  Lord  Mobun  came  to  me,  and  bid 
me  take  Notice,  he  had  no  Hand  in  it;  for,  he 
laid  his  Sword  was  not  drawn :  I  replied, 
he  was  with  Hill,  with  his  naked  Sword,  juft 
before. 

Mrs.  B,  owne  was  fworn,  (at  whole  Houle 
Mrs.  Bracegirdle  lodged.) 

She  depofed,  That  when  Mrs.  Bracegirdle 
came  Home,  (he  cry'd,  and  related  how  my 
Lord  Mohan  and  Mr.  Hill,  with  lorne  soldiers 
would  have  forced  her  into  a  Coach  ;  and  ad- 
ded, that  my  Lord  Mobun  and  Hill  were  then 
at  the  Door :  That  thereupon  the  Deponent 
went  out  to  them,  and  asked  why  they  tiled 
Mrs.  Bracegirdle  in  that  manner  ?  And  my 
Lord  Mobun  anfwered,  he  protected  her;  and 
if  it  had  not  been  for  him,  the  Rabble  would 
have  torn  her  in  Pieces :  That  he  had  no  De- 
fign  upon  her,  for  his  Part,  but  only  to  lerve 
his  Friend ;  and  that  Mr.  Hill's  Defign  was 
to  take  her  out  of  Town,  and  keep  her  a 
Week,  and  lee  if  he  could  perfwade  her  to 
marry  him  :  That  Hill  faid,  he  Ihould  light  of 
this  Mountford  ;  and  the  Deponent  demanding 
What  hurt  Mountford  had  done  him  ?  Hill  re- 
plied, T  have  been  abufed,  and  will  be  re- 
venged ;  and  the  Deponent  went,  and  told 
Mrs.  Mountford  of  it.  That  half  an  Hour 
after,  or  more,  the  Deponent  law  Mr.  Mount- 
ford coming  down  the  Street ;  and  (he  went 
to  him,  but  he  would  not  ftay  to  let  her 
Ipeak  to  him :  And  prelently  after  Mountford 
met  my  Lord  Mobun,  and  there  palfed  feve- 
ral  Compliments  between  them;  and  my  Lord 
told  Mr.  Mountford  he  had  a  great  Refpect  for 
him,  and  defired  they  might  have  no  Diffe- 
rence ;  but  added,  Here  is  a  Thing  fallen  out 

between  Mrs.  Bracegirdle  and  Mr.  Hill. 

Mountford  replied,  has  my  Wife  dilbbliged 
your  Lordfhip  ?  If  fhe  has,  (he  (hall  ask  your 
Pardon  ;  but  Mrs.  Bracegirdle  is  no  Concern 
of  mine ;  I  know  nothing  of  this  Matter  ;  I 
come  here  by  Accident,  but  I  hope  your 
No.  21. 


Lordlhip  will  not  vindicate  Mr.  Hill  in  fuch     1591. 
Actions  as  thefe  are.     Upon  this,  Ihe  heard  4W  &$*■ 
Mr.- Hill  bid  Mr.  Mountford  draw,  and  Mr.  >w^>/""s"' 
Mountford  laid  he  would,  and  drew  his  Sword: 
But    whether    Mr.   Mountford    received   his 
Wound  before,or  after  he  drew  his  Sword,  Ihe 
could  not  tell. 

Richard  Row  was  {worn. 

He  depoled,  That  being  in  his  Houfe  in 
Snrry-ftreet,  about  a  Quarter  after  Ten  at 
Night  he  heard  a  Noife,  and  went  out,  and 
law  two  Gentlemen  and  two  Lads  ;  and  one 
of  the  Lads  had  one  of  the  Gentlemen  bv 
the  Arm,  and  laid,  Pray,  my  Lord,  good  my 
Lord,  don't  doit; — alter  your  Refoluticn  ;  and 
there  was  Anfwer  made,  that  they  would  be 
revenged.  That  then  the  Deponent  knew 
none  of  them  ;  .but  that  they  went  to  the 
upper  End  of  the  Street,  and  returned  again, 
and  he  faw  Capt.  Hill's  Boy  following  him : 
But  that  Capt.  Hill  was  not  in  the  fame  Cioaths 
he  ufed  to  come  to  the  Deponent's  Houfe  in. 
That  he  could  not  fwear  that  my  Lord  Mobun 
was  one  of  the  Gentlemen,  for  the  Deponett 
had  never  feen  my  Lord  Mobun. 

William  Merry,  a  Watchman,  teftified, 
That  as  he  was  going  his  Rounds  between 
Eleven  and  Twelve,  he  faw  my  Lord  Mchun 
and  Mr.  Hill  in  Surry-ftreet,  walking  on.  the 
paved  Stones  with  their  Swords  drawn,  and 
he  (the  Witnefs)  bidding  them  put  up  their 
Swords,  the  Lord  Mchun  put  up  his,  and  of- 
fered it  to  him,  but  Mr.  Hill's  remained 
drawn,  having  loft  his  Scabbard,  as  they  laid: 
That  leeing  fbme  Women  at  a  Door  with 
'Candles.,  and  a  Neighbour's  Man  with  a  Bot- 
tle and  Glais,  attending  two  Gentlemen,  he 
asked  what  the  Meaning  of  it  was,  and  was 
anfwered,  one  of  the  Gentlemen  had  a  Sweet- 
heart there,  and  my  Lord  laid,  he  was  drink- 
ing a  Lady's  Health,  and  as  loon  as  his  Bottle 
was  out,  he  would  be  gone.  And  that  the 
Witnefs  and  the  Conftable  going  into  a  Houfe 
to  enquire  further  about  the  Bulinefi,  they 
heard  Murder  cried;  whereupon  they  ran  back 
again,  and  the  Conftable  leized  his  Lord- 
lhip. 

Two  other  Watchmen  confirmed  the  Tefti- 
mony  of  Merry,  and  one  of  them  added, 
That  when  they  feized  his  Lordfhip,  his 
Sword  was  in  his  Scabbard,  and  he  trembled 
extreamly. 

Mrs.  Brewer  depofed,  That  Die  liv'd  next 
Door  to  Mrs. Bracegirdle,  and  faw  Mr.  Mount- 
ford come  down  the  Street,  and  that  my  Lord 
Mobun  went  to  him,  and  embraced  him;  and 
after  mutual  Salutations,  Mr.  Mountford  asked 
What  made  his  Lordlhip  there  at  that  Time 
of  Night  ?  And  my  Lord  faid,  I  fuppofe  Mr. 
Mountford  you  are  lent  for  :  You  have  heard 
of  the  Bufinefs  of  Mrs.  Bracegirdle,  and 
Mountford  replied,  No,  he  came  by  Chance : 
Then  'Hill  came  up  and  faid,  Pray,  my  Lord, 
hold  your  Tongue;  this  is  not  a  convenient 
Time  to  talk  of  that  Bufine-ls;  and  would 
have  drawn  his  Lordfhip  away.  Mr.  Mount- 
ford laid,  He  was  lorry  to  fee  my  Lord  aflift 
Captain  Hill  in  fo  ill  an  Action,  and  defired 
his  Lordfhip  to  forbear:  Whereupon  Hill 
ftruck  Mountford  a  Box  of  the  Ear;  and 
8    A  Mount- 
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3J92.  Mountford  faid,  Damn  me,  What's  that  for  ? 
\s-fl  _j  -And  immediately  Hill  made  a  Pals  at  him  with 
his  Sword,  before  Moan! ford's  Sword  was 
drawn;  and  my  Lord  and  they  were  all  to- 
gether at  that  Time,  as  near  as  (he  could  dif- 
cern. 

Davenport  the  Conftable  confirmed  the  Te- 
ftimony  of  his  three  Watchmen,  and  added, 
that  when  he  had  carried  his  Lordfhip  to  the 
Round-houfe,  he  faid,  God  damn  me,  I  am 
glad  Hill  is  not  taken  ;  hut  1  am  forry  be  has 
no  more  Money  about  him :  /  wijb  he  had  fome 
of  mine,  and  I  do  net  care  a  Farthing  if  I  am 
hanged  for  him.  That  his  Lordfhip  laid,  he 
had  changed  Coats  with  Hill  four- or  five  times 
that  Day,  and  that  he  had  Hill's  Coat  upon 
his  Back  then  :  That  his  Lordfhip  furrendered 
very  civilly,  and  told  this  Witnefs  where  Mr. 
Hill  lodged;  and  he  and  his  Watchmen  going 
to  the  Lodgings  to  fearch  for  him,  Hill's  Boy 
came  in,  and  they  found  Powder  and  Ball 
about  him;  and  the  Conftable  produced  Mr. 
Mountford's  Sword  in  Court,  which  he  faid  he 
found  broken  in  Pieces.  He  allb  brought 
with  him  the  Lord  Mohun's  and  Hill's  Swords 
(for  Hill  it  feems  had  left  his  Sword  in  the 
Street. J 

Mr.  Bancroft  the  Surgeon,  who  dreffed  Mr. 
Mountford's  Wound,  teftified,  That  when  he 
told  Mr.  Mountford  the  Wound  was  mortal, 
he  anfwered,  ray  Lord  Mohun  offered  me  no 
Violence;  hut  while  I  was  talking  with  him, 
Hill  ftrack  me  with  his  Left  Hand,  and  with 
his  Right  Hand  run  me  through,  before  I  could 
fut  my  Hand  to  my  Sword;  and  that  Mount- 
ford  died  of  the  Wound  about  One  the  next 
Day. 

Mr.  Hunt,  another  Surgeon  that  attended 
Mr.  Mountford,  teftified,  That  he  declared 
Mr.  Hill  was  in  him,  and  through  him,  before 
his  Sword  was  drawn. 
Lord  Mo-  Then  my  Lord  Mohun  called  his  WitnefTes, 
huyW,t-  d  firft  Mr  Srereton,  to  fhew  he  had  no  Ma- 
lice  againft  Mount fcrd:  And  Mr.  Brer et on  de- 
pofed,  That  a  few  Day's  before  Mountford's 
Death,  he  heard  Lord  Mohun  lay  Abundance 
of  kind  Things  of  him. 

Hill's  Boy  depofed,  That  his  Mafter  and 
Lord  Mohun  had  a  Defign  to  feize  Mrs.  Brace- 
girdle,  and  carry  her  to  tfotteridge ;  and  that 
as  fhe  came  down  Brury-Lane,  they  endea- 
voured to  force  her  into  a  Goach,  but  were 
prevented;  as  the  King's  WitnefTes  had  de- 
pofed :  That  he  was  with  his  Mafter  and  Lord 
Mohun  when  Mr.  Mountford  came  down  Nor- 
folk-ftreet  and  turned  into  Howard-ftreet,  and 
that  there  patted  fome  Compliments  between 
Lord  Mohun  and  Mr.  Mountford;  after  which 
Mr.  Mountford  faid,  he  was  fbrry  his  Lordfhip 
fhould  vindicate  Captain  Hill  in  fiich  Rude- 
nels :  Whereupon  the  Captain  came  up,  and 
faid,  he  would  vindicate  himfelf,  and  bid 
Mountford  draw  :  Then  his  Mafter  went  into 
the  middle  of  the  Street,  and  Mountford  drew 
and  met  him,  .and  made  three  or  four  PafTes, 
in  which  his  Sword  broke :  That  my  Lord 
Mohun  ftood  all  the  while  on  the  fiat  Stones 
and  did  not  meddle,  only  faid,  he  would  flay 
hy  his  Friend,  and  Mr.  Hill  was  his  Friend : 
That  his  Mafter  Mr.  Hill  ran  away,  after  Mr. 


Mountford  was   wounded ;  but   Lord   Mohun     ^9-- 
ftood  ftill,  and  furrendered   himfelf  to   the4^ '  &*>L 
Watch.  s>'"V"y-< 

Mrs.  Br  acegir  die's  Maid  depofed,  That  fhe 
faw  Mr.  Hill  and  Mr.  Mountford  fight  in  the 
middle  of  the  Street,  and  make  two  or  three 
Paffes  at  one  another  ;  after  which  Mountford 
faid  he  was  killed,  and  threw  down  his  Sword, 
and  fhe  took  it  up,  and  there  was  a  good  Piece 
broken  off.  That  Hill  ran  away,  and  Mount- 
ford went  to  his  own  Houfe;  but  Lord  Mohun 
ftaid  on  the  fiat  Stones  where  he  firft  met 
Mountford  and  embraced  him,  and  when  the 
Watch  came  his  Lordfhip  furrendered  himfelf 
to  them. 

Mrs.  Ann  Jones  depofed,  That  Lord  Mo- 
hun met  Mountford  and  embraced  him,  and 
feveral  Expreffions  of  Kindnefs  paffed  between 
them  ;  but  Mountford  faying  he  hoped  his 
Lordfhip  would  not  vindicate  Captain  Hill, 
The  Captain  hit  Mountford  a  Box  of  the  Ear 
and  bid  him  draw;  and  thereupon  Mountford 
faid,  Damme,  What's  that  for  ?  and  they  both 
went  off  the  pav'd  Stones  into  the  middle  of 
the  Street ;  and  at  the  fecond  Pais  Mr.  Mount- 
ford's Sword  was  broke,  and  he  flung  it  down 
and  ran  away  faying,  I  am  a  dead  Man.  Hill 
ran  off  another  Way;  but  my  Lord  ftood  ftill 
upon  the  pav'd  Stones :  He  did  not  meddle, 
as  fhe  faw,  while  the  others  were  fighting;  and 
afterwards  his  Lordfhip  furrendered  himfelf  to 
the  Watch.  Mr.  Attorney  demanding,  If 
the  Scuffle  did  not  begin  upon  the  Pavement, 
fhe  faid,  it  began  there. 

IVarrington  depofed,  That  he  faw  Hill  and 
Mountford,  with  their  Swords,  drawn  upon  the 
paved  Stones,  and  that  they  went  off  the 
paved  Stones  not  a  Swords  Length  afunder, 
and  paffed  at  each  other;  but  running  for  a 
Paring-fhovel  to  part  them,  he  faw  no  more 
of  the  Encounter :  And  it  being  demanded  if 
he  law  Mountford's  Sword  drawn,  before  he 
was  wounded,  he  anfwered,  He  could  not  be 
pofitive  whether  it  was  or  no,  fome  Women 
ftanding  between  him  and  them. 

Then  the  Examination  of  Hill's  Boy  before 
the  Coroner  was  read,  which  differed  but 
little  from  his  Evidence  in  Court;  for  he  te- 
ftified before  the  Coroner,  That  when  his 
Mafter  and  Mountford  were  pafling,  my  Lord 
Mohun  faid,  He  would  fl and  by  his  Friend,  and 
that  Hill  was  his  Friend. 

Upon  this  Evidence  the   Lords  propofed  Seven 
feven   Queftions  to  the  Judges,  which  were  fo\rit,s/e' 
anfwered  by  them.  ,         .  "he  Judges. 

I.  In  cafe  a  Man  fhall  murder  another,  whe-  ijt  ^. 
ther  all  thofe  in  his  Company,  at  the  Timefton. 

of  the  Murder,  are  fo  neceffarily  involved  in 
the  fame  Crime,  that  they  may  not  be  fepara- 
ted  from  the  Crime  of  the  faid  Perfbn,  fo  as 
in  fome  Cafes  to  be  found  guUty  only  of  Man- 
flaughter  ? 

Anfwer.  The  Crime  of  thofe  who  are  in  the  Jnfwer. 
Company  at  the  Time  of  the  Murder  com- 
mitted, may  be  fo  feparated  from  the  Crime 
of  the  Ferfon  that  committeth  the  Murder  as 
in  fome  Cafes,  they  are  only  to  be  found 
guilty  of  Manflaughter. 

II.  A,  confeious  of  an  Animofity  between 
B  and  C,   A accompanieth  B,   where  Chap- 
pens 
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pens  to  come,  and  B.  kills   him :   Whether 
A  without   any   Malice  to  C,  or  any  actual 
'  Hand  in  his  Death,  be  guilty  of  Murder  ? 

Anfwer.  A  is  not  guilty  of  Murder  •  for  it 
appears  the  Meeting  was  cafual,  and  there  was 
noDefign  in  ^againft  C;and  therefore,  though 
y^did  know  of  the  Malice  between  B  and  C, 
yet  it  was  not  unlawful  for  A  to  keep  Company 
with  B  i  but  he  might  go  with  him  any  where, 
if  was  not  upon  a  Defign  againft  C :  And  there- 
fore, as  the  Cafe  was  put,  there  was  not  any 
Offence  in  A. 

III.  Whether  if  A  heard  B  threaten  to 
kill  C,  and  fome  Days  after  A  (hall  be  with  B 
upon  fome-other  Defign,  where  C  fhall  pafs  by, 
or  come  into  the  Place  where  A  and  B  are, 
and  Cfhall  be  killed  by 5,  yfflandingby  without 
contributing  to  the  Fact,  his  Sword  not  being 
drawn,  or  any  Malice  ever  appearing  on  As 
Part  againft  C  ;  Whether  A  will  be  guilty  of 
the  Murder  of  C  ? 

Anfwer.  A  in  this  Cafe  would  not  be  guilty 
either  of  Murder  or  Manflaughter. 

IV.  Whether  a  .Perfbn  knowing  of  the 
Defign  of  another  to  lie  in  wait  to  affault  a 
third  Man,  who  happens  to  be  killed  (when  the 
Perfbn  who  knew  of  the  Defign  is  prefent)  be 
guilty  of  the  fame  Crime  with  the  Party  who 
had  the  Defign  and  killed  him,  though  he  had 
no  actual  Hand  in  his  Death  ? 

Anfwer.  This  is  neither  Murder  or  Man- 
flaughter ;  but  if  he  that  knew  of  the  Defign 
had  advifed  it,  or  agreed  to  it,  or  lay  in  wait 
for  it,  or  refolved  to  meet  the  third  Perfbn 
with  him  that  killed  him,  It  would  have  been 
Murder. 

V.  Whethera  Perfbn  knowing  of  the  Defign 
of  another  to  lie  in  wait  to  affault  a  third 
Perfon,  and  accompanying  him  in  that  Defign, 
if  it  fhall  happen  that  the  third  Perfbn  be 
killed  at  that  Time,  in  the  Prefence  of  him 
who  knew  of  that  Defign,  and  accompanied 
the  other  in  it,  be  guilty  in  Law  of  the  fame 
Crime  with  the  Party  who  had  that  Defign  and 
killed  him,  though  he  had  no  actual  Hand  in 
his  Death  ? 

Anfwer.  If  a  Perfon  is  privy  to  a  felonious 
Defign,  or  to  a  Defign  of  committing  any  per- 
lonal  Violence,,  and  accompanieth  the  Farty 
in  putting  that  Defign  in  Execution,  though  he 
may  think  it  will  not  extend  fo  far  as  Death, 
but  only  Beating,  and  hath  no  perfbnal  Hand 
or  doth  otherwise  contribute  to  it  than  by  his 
being  with  the  other  Perfon  when  he  executeth 
his  Defign  of  affaulting  the  Party  ;  If  the 
Party  dieth,  they  are  both  guftty  of  Murder  : 
For  by  his  accompanying  him  in  the  Defign, 


he  fhews  his  Approbation  of  it,  and  gives  the     l6i/z- 
Party  more  Courage  to  put  it  in  Execution  :  ^\^J^\ 
Which  is  an   aiding,   abetting,  affifting,  and 
comforting  of  him,  as  laid  in  the  Indictment. 

VI.  If  a  Perfon  be  prefent,  named  William, 
when  ihomas  faid  he  would  ftab  John,  upon 
which  William  faid  he  would  ftand  by  his 
Friend  •  and  afterwards  tfh^mas  doth  actually 
murder  'John,  and  William  is  prefent  at  the 
Murder:  Whether  the  Law  will  make  William 
equally  guilty  with  Thomas  ?  Or  what  Crime 
is  William  guilty  off? 

Anfwer.  This  is  rather  a  Cafe  of  Fact 
than  Law  :  For  if  William  was  defignedly 
prefent  with  the  other  that  committed  the 
Murder,  then  it  would  be  Murder  in  William: 
And  if  there  was  no  Evidence  to  prove 
upon  what  Account  he  was  prefent,  it  might 
be  prefumed  he  was  prefent  in  Purfuance  of 
his  former  Agreement :  But  if  it  appeared  he 
did  not  meet  in  Purfuance  of  that  Agreement, 
then  it  might  not  be  Murder.  That  this  was 
all  Matter  of  Evidence,  and  refted  upon  the 
Confciences  of  thofe  that  were  to  try  the  Pri- 
!  foner. 

VII.  If  A  accompanieth  B  in  an  unlaw- 
ful Action,  in  which  C  is  not  concerned,  and 
C  happeneth  to  come  in  the  Way  of  B,  aft  r 
the  firft  Action  is  wholly  over,  and  happen- 
eth to  be  killed  by  B,  without  the  Affiftance 
of  A,  whether  A  is  guilty  of  that  Man's 
Murder  ? 

Anfwer.  $  s  this  Cafe  is  ftated,  A  is  not 
guilty  of  Murder. 

Then  the  Lords  adjourned. 

The  Lords  coming  into  the  Court  erected 
in  Weftminfler-hall  again  on  Saturday  the  4th 
of  February,  the  Lord  High  Steward  de- 
manded of  the  youngeft  Baron,  (Lord  Lem- 
fier)  Whether  my  Lord  Mohun  was  guilty  of 
the  Murder  of  William  Moimtford  ?  and  the 
Lord  Lemfter  ftanding  up  uncovered,  and 
laying  his  Right  Hand  on  his  Breaft,  faid, 
Not  Guilty,  upon  my  Honour. 

The  fame  Quefiion  having  been  propofed 
to  the  reft  of  the  Lords  in  their  Order ;  the 
Lord  High  Steward  declared,  that  fourteen  of 
their  Lordfhips  had  found  my  Lord  Mohun 
guilty,  and  fixty-nine  had  found  him  Not. 
Guilty.  After  which  the  Prifbner  being  called 
to  the  Bar,  the  Lord  High  Steward  acquaint- 
ed him,  that  their  Lordfhips  Judgments  was, 
that  he  was  Not  Guilty  j  and  thereupon  he  was 

difebarged Then  the  Lord  High  Steward  Lord  Mo- 

ftanding  up,    broke    his   Staff,   whereby  hishunar- 
Commiffion  was  diffolved,  and  the  Lords  re- 
I  turned  to  their  Houfe  above. 
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*££& Proceedings  of  the  Commons  againft  the  Judges 
for  giving  Judgment  againft  their  Serjeant,  who 


■fudges, 
Pember 
ton  arid 
Jones. 


pleaded  an  Order  of  the  Houfe  to  the  Jurisdiction 
of  the  Court   of  Kings -Bench,   in  July   1689, 

1  W.&M. 


logy 


Vae  of  the  jy  was  refolved  by  the  Houfe  of  Commons, 

Commons.    |    ^  ^  ^  Qf  J^  ,^  tf  M.l689.    That 

the  Judgment  of  the  Court  of  Kings-Bench,  in 
Eajier  Term,  34  Car.  II.  upon  the  Plea  of 
John  tfopham,  (their  Serjeant)  at  the  Suit  of 
John  Jay,  to  the  Jurifdiction  of  that  Court, 
and  alio  the  Judgments  given  againft  the  faid 
Sfopham  at  the  Suit  of  Samuel  Verdon,  John 
Hilliard,  and  others,  were  illegal,  and  a  Vio- 
lation of  the  Privileges  of  Parliament,  and 
pernicious  to  the  Rights  of  Parliament.  And 
being  informed  that  Sir  Francis  Pemberton, 
and  Sir  Sthomas-  Jsnes  were  Judges  of  the 
Kings-Bench  at  that  Time,  ordered  them  to 
attend  the  Houfe,  which  they  did  according- 
ly :  And  it  was  demanded  of  them,  upon 
what  Reafons  they  gave  that  Judgment  againft 
tfopham  at  the  Suit  of  Jay. 
Sir  Francis  Sir  Francis  Pemberton,  on  the  19th  of  July, 
Pember-  gave  the  Houfe  the  Reafbns  that  induced  him 
jw"/  ^°~  to  §ive  t^sat  Judgment  •"  He  faid,  this  was  an 
Action  of  Trefpafs  brought  by  Jay  againft 
tfopham^  for  arrefting  and  detaining  him  in 
Prifbn  ten  Days,  and  keeping  him  till  he  paid 
him  Thirty  Pounds  to  let  him  out  of  Prifbn. 

To  this  Zopham  the  Defendant  pleaded, 
That  there  was  an  Order  of  the  Houfe  of 
Commons  for  taking  Jay  into  Cuftody,  and 
bringing  him  to  the  Bar  of  that  Houfe  ;  and 
that  he  took  him  and  detained  him  by  Virtue 
of  that  Order  :  And  this  he  pleaded  to  the 
Jurifdiction  of  the  Court ;  and  that  they  had 
nothing  to  do  with  it.  Upon  which  there  was 
a  Demurer,  and  upon  the  Demurer  it  was  ad- 
judged he  fhould  anfwer  over,  that  is,  he 
fhould  plead  in  Bar  of  the  Action-  Sir  Francis 
faid,  He  acknowledged  that  this  Houfe  was  a 
fuperior  Court,  of  a  higher  Nature  than  the 
Kings-Bench,  and  of  a  greater  Authority  ; 
and  that  the  Kings-Bench  had  nothing  to  do 
to  infpect  the  Actions  of  this  Houfe  :  But 
then  he  confidered,  where  a  Juftification  was 
made  even  by  an  Ad  of  Parliament,  which 
was  an  higher  Authority  than  an  Order  of 
either  Houfe,  fuch  Acts  gave  fbme  Power 
to  plead  fummarily,  and  others  to  plead  Not 
Guilty,  and  juftify  by  giving  the  fpecial  Mat- 
ter in  Evidence  :  Yet  he  never  heard  there 
was  any  Provifion  made  for  pleading  to  the 
Jurifdiction  of  any  Court  :  He  thought,  there- 
fore, that  the  High  Authority  of  the  Houfe  of 
Commons  could  not  exempt  the  Kings- 
Bench,  being  a  Court  of  Law,  from  examining 
whether  what  was  alledged  to  be  done,  was 
done  in  purfuance  of  their  Authority  or 
not. 

He  confidered  alfb,  If  this  PJea  was  over- 
ruled, the  Defendant  was  not  prejudiced  j  for 


the  fame  Matter  might  be  pleaded  in  way  of 
Bar,  and  would  have  been  admitted  a  good 
Bar,  if  true :  They  did  not  difpute  the  Legality 
or  Power  of  their  Orders,  but  whether  Staph  am 
the  Defendant  had  purfued  the  Order  of  the 
Houfe  5  and  that  was  the  Thing  properly  ex- 
aminable byjthem:  But  it  would  be  amonftrous 
a  ifchief  to  the  Plaintiffs  if  fuch  a  Plea  was 
allowed  to  the  Jurifdiction  ;  for  if  Mr.  lopbam 
had  abufed  his  Authority,  and  had  been  guilty 
of  any  Outrage  ;  if  when  he  had  an  Order  to 
bring  a  iVl  ember  to  the  Bar  of  the  Houfe  he 
fhould  not  bring  him  thither,  but  extort  Mo- 
ney from  him,  It  was  very  certain  he  ought  to 
be  punifhed,  and  make  Satisfaction  to  the 
Party  injured  :  But  during  a  Recefs  of  Parlia- 
ment he  could  have  no  Satisfaction  ;  and  if  a 
Parliament  was  not  held  in  fix  or  feven  Years 
he  would  lofe  his  Action. 

But  further,  If  the  Kings-Bench  could  not 
examine  this  Cafe,  the  Plaintiff  (the  Party- 
wronged)  muft  be  without  Remedy ;  for  if  the 
Commons  could  punifh  their  Offences,  they 
could  not  give  Damages  to  the  Party  injured  : 
Nay,  they  could  not  examine  the  Witneffes 
upon  Oath  in  order  to  affefs  Damages. 

That  when  he  confidered  this  Cafe,  he  faw 
a  great  Mifchief  on  one  Side,  if  the  ordinary 
Courts  of  Law  had  no  Jurifdiction ;  but  could 
obferve  none,  if  they  had :  There  could  be  no 
Hurt  in  examining,  if  the  Orders  of  the  Houfe 
were  fairly  executed  ;  and  he  was  confident  the 
Houfe  would  not  encourage  an  Abufe  of  their 
Orders :  And  thefe  being  his  Apprehenfions, 
he  thought  he  was  bound  to  over-rule  the  Plea 
to  the  Jurifdiction  of  the  Court.  If  he  was 
miftaken,  it  was  an  Error  of  his  Judgment  - 
he  had  no  Defign  to  meddle  with  the  Affairs 
of  the  Houfe,  but  to  do  Juftice. 

Mr.  Speaker  demanded,  If  he  delivered  thefe 
Reafons  when  he  gave  Judgment?  for,  if  he  had, 
this  would  have  been  fome  Light  to  their  Ser-t 
jeant  to  have  pleaded  afterwards. 

Sir  Francis  anfwered,  He  was  fure  the  Ser- 
jeant was  told  he  might  have  pleaded  this 
Matter  in  Bar,  and  this  would  have  been  a 
good  Bar  of  the  Action,  which  he  thought 
Direction  enough. 

Mr.  Speaker  demanded,  If  it  was  not  ufual 
in  Cafes  of  great  Moment,  as  this  was,  to  argue 
the  Point  upon  giving  Judgment  ?  Sir  Francis 
anfwered,  It  was  fb,  if  they  would  argue  it; 
but  when  the  Counfel  on  both  Sides  let  it  go, 
they  examined  no  further,  Then  Sir  Francis 
withdrew,  and  Sir  Stbomas  Jones  being 
brought  in,  the  Speaker  demanded,  upon  what 
Reafons  they  over- ruled  the  irlea  to  the  Jurif- 
diction of  the  Court  ? 

Sir 
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1689.         sir  Thomas  ferioufly  protefted  before  God, 
lW&°M'  and  that  Honourable  Houfe,  that  he  never 
j^p^^sdefigned  to  interfere  with  the  Authority  and 
jones'sDe-  Privileges  of  the  Houfe  :  He  always  concei- 
ve.        ve^  that   for  any  thing  tranfacted    in   that 
Houfe,  no  other  Court  had  any  Jurifdiction  to 
hear  and  determine  it.     But  he  thought  there 
was  a  Difference  to  be  taken  in  Matters  that 
were  meerly   tranfacted  by  the  Houfe,    and 
thofe  complicated  of  the  Authority  and  Com- 
mands of  the  Houfe  ,  and  of  the  Execution  of 
the  Authority  and  Commands  of  the  Houfe 
abroad  -,  which  was  the  Cafe  before  the  King's- 
Bench. 

Mr.  <fcpham  was  complained  of,  that  he  not 
only  imprifoned  the  Plaintiff  Jay,  but  kept 
him  in  Prifon  till  he  paid  30  /.  And  he  hum- 
bly conceived  this  Declaration  ought  to  have 
been  anfwered,  and  not  put  off  with  a  Plea  to 
the  Jurifdiction  of  the  Court :  That  this 
Court  was  moft  proper  to  try  it,  whicb  could 
try  and  determine  the  whole  Merits  of  the 
Caufe  between  them,  efpecially  where  the 
Privileges  of  the  Houfe  could  not  be  injured. 
And  he  thought  Mr.  cjtopbam  was  adviied  to 
plead  this  Matter  in  Bar,  wherein  there  would 
have  been  a  due  Regard  paid  to  the  Autho- 
rity of  the  Houfe :  If  he  had  but  produced 
a  Copy  of  their  Journal,  that  would  have 
been  fufficient.  But  Mr.  Sbpbam  did  not 
think  fit  to  make  any  Anfwer  to  the  Com- 
plaint of  his  taking  30/.  for  which,  if  it  was 
an  Extortion  upon  the  Subject.,  he  was  fure 
that  the  Houfe,  which  was  entrufted  with  the 
Subjects  Rights,  would  not  have  fuffered  the 
Party  wronged  to  have  gone  without  a  Re- 
medy and  Satisfaction  :  And  he  never  ob- 
ferved,  when  he  was  an  unworthy  Member  of 
that  Houfe,  that  they  ever  gave  Damages  to 
a  Perfon  that  had  been  injured  by  their  Offi- 
cer :  And  befides,  at  this  Time  the  Houfe 
was  rifen,  and  could  do  nothing  in  it. 

He  obferved  alfb,  as  Sir  Francis  had  done, 
that  the  Authority  of  an  Act  of  Parliament 
was  fuperior  to  that  of  the  Houfe  of  Com- 
mons ;  But  if  a  Man  did  any  thing  by  Vir- 
tue of  fuch  an  Act,  for  Inftance,  under  the 
Commiffioners  of  Sewers,  or  in  the  executing 
a  Rate  for  the  Poor,  or  levying  of  a  Poll- 
Tax,  and  he  be  charged  with  exceeding  or 
going  beyond  his   Authority  A  he  muff,  either 


plead  in  Bar  fpecially,  or,  in  many  Cafes  1*89- 
(where  the  Statute  allows  it)  generally,  and  lVVSrJM" 
give  the  fpecial  Matter  in  Evidence  :  But  it 
was  never  known  that  fuch  an  Officer,  though 
appointed  and  authorized  by  Act  of  Parlia- 
ment, ever  pleaded  to  the  Jurifdiction  of  the 
Court,  and  infifted  they  fhould  not  take  Cog- 
nizance of  the  Matter,  becaufe  he  acted  by 
Virtue  of  an  Act  of  Parliament :  And  confe- 
quently  he  thought,  where  there  was  only  a 
Command  of  the  Houfe  to  do  a  Thing,  and 
there  was  an  Abufe  of  their  Order  in  exacting 
the  Thirty  Pounds  complained  of,  they  might 
take  Cognizance  of  it,  though  they  fhould 
have  given  all  imaginable  Reverence  to  their 
Order,  if  there  had  been  a  Plea  in  Bar. 

Upon  thele  Reafbns  it  was  he  gave  his 
Opinion  that  the  Plea  to  the  Jurifdiction  of 
the  Court  fhould  be  over-ruled  ;  and  if  it  was 
not  agreeable  to  their  Judgment,  he  humbly 
begged  Pardon. 

Sir  Francis  and  Sir  Thomas  being  with- 
drawn, the  Houfe  refblved  that  Sir  Francis 
Pemberton,  giving  Judgment  to  over-rule  the 
Plea  to  the  Jurifdiction  of  the  Court  of King's- 
Bench,  in  the  Cafe  between  Jay  and  'Topham, 
had  broken  the  Privileges  of  the  Houfe  ;  and 
the  like  Refblve  palled  in  Relation  to  Sir  Tho- 
mas Jones. 

And,  by  Order  of  the  Houfe,  both  Sir  Fran-  ft. e  Ju /.-■.■ 
cis  Pemberton   and    Sir  Thomas  Jones  were taken  mo 
taken  into  Cuftody  for  the  faid  Breach  of  Pri-    J  ° y' 
vilege,  and  remained  confined  till  the  Proro- 
gation of   the  Parliament,   which   happened 
fbon  after. 

ibis  Cafe  is  fo  very  plain  that  it  needs  no 
Kern  arks  ;  and  if  it  did,  perhaps  it  may  not  be 
prudent  to  touch  upon  the    Privileges  of  this 

awful  Senate. 


The  Proceedings  in  Knowles  and  Lawfbn  Knocks 
being  concluded  in  the  Tear  1697,  w^  ^e  treat~  f0"n     aW" 
ed  of  altogether  in  that  Tear. 

tfhs  Proceedings  in  the  Divorce  between  the  Duke  of 
Duke  and  Did  chefs  of  Norfolk,  began  in  the  ^or*olk'* 
Houfe  of  Lords  on  the  >]tb  of  January  167 1-2,    lV0rce' 
but  not  being  concluded  till  the  Tear  1699,    I 
JhaU  defer  giving  alt  Account  of  them  till  that 
Tear,  when  they  will  appear  altogether. 


I    1692. 
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Proceedings 
againft  Dr. 
Spiat,  Bi~ 
Jbop  of  R0- 
cheite 


Proceedings  againft  the  Bifhop  o£  Rocbefter,  before 


the  Lor  ds  of  the  Privy  Council,  in  Relation  to  a 
Plot  to  reftore  King  James  It.  1692.    4  W. &.M. 


1692. 

4WepJVL 


THE  Proceedings  againft  Dr.  Sprat,  Bi- 
fhop of  Rochejler,  ftand  next  in  the 
State  Trials:  It  is  a  Narrative  of  the  Bifhop's, 
wherein  he  relates,  that  he  was  apprehended 
on  the  7th  of  May,  at  his  Houfe  at  Bromley, 
by  a  Meffenger,  accompanied  by  Mr.  Dyve, 
Clerk  of  the  Council  :  That  they  had  a  War- 
rant from  the  Privy  Council  to  apprehend  him 
on  Sufpicion  of  Treafbn,  and  fearched  his 
Perfon  and  his  Houfe  at  Bromley  very  nar- 
rowly, and  then  brought  him  to  his  Houfe  at 
No.  21. 


IVeftminfter  ;  and  he  was  examined  before  a 
Committee  of  Council  the  next  Day  :  That 
he  was  afterwards  fent  to  his  Houfe  at  Weft- 
minfter  again,  where  he  remained  till  the  18th 
in  the  Cuftody  of  a  Meffenger,  and  under  a 
Guard  of  Soldiers. 

That  at  his  Examination  before  the  Coun- 
cil it  was  demanded,  If  he  compofed  a  De- 
claration againft  the  intended  Defcent  of  King 
James,  or  drew  up  Heads  for  fuch  a  Decla- 
ration, or  was  ever  defired  to  undertake  fuch  a 
8  B  Work  ? 
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1692.     Work?  Whether  he  ever  held  any  Corrcfpon- 

4\ver>M.  jence  with  France,  or  figned  an  Affociation  for 

,>*^>vrsJ  Reftoring  King  James,}  Or  if  he  knew  of  fuch 

an  Affociation,  or  any  Perfbns  that  had  figned 

it?  '  . 

To  all  which  the  Bifhop  anfwered  in  the 
Negative  j  and  on  the  1 9th  of  May,  was  fuf- 
fered  to  return  to  Bromley. 

That  on  the  8th  of  June,  the  Lord  Not- 
tingham, Secretary  of  State,  lent  him  a  Let- 
ter to  appear  before  the  Council  the  next  Day; 
and  upon  his  Attendance,  he  was  confronted 
with  one  Blackhead,  who  pretended  he  brought 
the  Bifhop  a  Letter  to  Bromley,  from  one  Toung, 
and  received  an  Anfwer  to  it,  for  Toung,  from 
the  Bifhop :  And  his  Lordfhip  being  asked  if 
he  knew  Blackhead,  he  did  not  remember  at 
firft,  but  recollected  afterwards,  that  he  brought 
him  a  Letter  from  a  Clergyman  in  Bucking- 
ham/hire, to  enquire  whether  he  ordained  a 
certain  Perfbn  that  defired  to  be  the  Curate, 
becaufe  he  fufpected  his  Orders  were  counter- 
feited j  and  that  he  wrote  that  Clergyman  an 
Anfwer,  that  he  had  fearched  his  Books,  and 
could  allure  him  he  never  ordained  any  fuch 
Perfbn. 

Blackhead,  on  the  contrary  affirmed,  that 
the  Letter  he  carried  to  the  Bifhop,  was  from 
Toting,  and  the  Bifhop  anfwered  directly  to 
Toung  :  But  the  Bifhop's  Secretary,  Mr.  Moore, 
being  called  in,  attefted  that  he  remembered 
Blackhead's  bringing  the  Letter  to  Bromley : 
That  it  was  figned  by  one  Hooke,  reprefented 
by  Blackhead,  to  be  a  Buckinghamjhire  Cler- 
gyman ;  and  the  Bifhop  wrote  an  Anfwer,  and 
directed  it  to  the  fame  Hooke,  fending  it  by 
Blackhead.  But  Blackhead  ftill  perfifted,  he 
brought  the  Bifhop  a  Letter  from  Toung,  and 
no  other. 

The  Bifhop  was  further  examined,  If  he 
had  written  a  Letter  to  the  Earl  of  Marlborough 
■within  3  Months ;  or  received  any  Letter  or 
Papers  from  him  ?  To  which  the  Bifhop  an- 
fwered in  the  Negative. 

That  on  Monday  the  1 3th  of  June,  the  Bi- 
fhop attended  the  Council  again,  and  was  con- 
fronted with  another  Man :  And  it  being  de- 
manded if  he  knew  him,  the  Bifhop  protefted 
he  never  faw  him :  Then  he  was  informed  by 
the  Council  that  this  was  Robert  Toung,  whom 
Blackhead  mentioned :  Whereupon  the  Bifhop 
faid,  that  fbme  Years  before,  one  Robert  Toung 
wrote  to  him  from  Newgate,  pretending  to  be 
a  Clergyman  $  and  informing  him  that  he  and 
his  Wife  were  in  Prifbn,  upon  a  falfe  Accufa- 
tion,  and  defired  his  Lordfhip  would  recollect, 
that  he  had  officiated  fbme  Weeks  for  the 
Chaplain  of  Bromley-College,  and  preached  in 
the  Parifh  Church  there  :  Defired  he  would 
fend  him  a  Certificate  of  this,  and  it  would  be 
of  Service  to  him  ;  and  withal  begged  he 
would  fend  him  fbmething,  out  of  Charity,  to 
relieve  him  and  his  Wife  in  their  great  Diftrefs. 
But  the  Bifhop  fent  him  no  Anfwer,  becaufe 
he  had  not  the  leaft  Remembrance  of  him 
himfelf ;  and  upon  Enquiry,  found  he  did  not 
deferve  any.  Then  the  Bifhop  produced  the 
very  Letter  Blackhead  brought  him  to  Brom- 
ley, being  of  the  fame  Tenor  as  the  Bifhop 
related  ;  and  Blackhead  at  length  confeffed  it 
to  be  the  fame  Letter :  He  confeffed  alfb  that 


Toung  directed  him  to  leave  a  Treafbnable  A£-     1692 
fociation  in  the  Bifhop's  Houfe  at  Bromley,  4W'.&»  Al- 
and that  he  left  it  in  a  Flower-Pot,  in  the  ^~v"v ' 
Parlour  Chimney  ;  but  the  Meffenger  not  find- 
ing it  when  the  Bifhop  was  apprehended,  he 
Qtlackbead')  made  another  Pretence  to  go  to 
Bromley,  while  the  Bifhop  was  confined,  and 
brought  it  from  thence ;  for  Tuimg  faid  that 
was  the  Original,  and  he  brought  it  to  the 
Lords  of  the  Council,  and  it  lying  upon  the 
Council  Table,  at  this  Time,  the  Bifhop  had 
a  Sight  of  it,  and  fays  it  was  of  the  following 
Tenor. 


"  That  We  whole  Names  were  fubfcribed,  P»*  &*£- 
"  fhould  folemnly  promife,  in  the  Prefence  of^££ 
"  God,  to  contribute  our  utmofl  Affiftance        a  im 
"  towards    King    James's  Recovery  of   his 
"  Kingdoms.    That  to  this  End,  we  would 
"  have  ready  to  meet  him  at  his  Landing, 
"  Thirty  Thoufand  Men,  well  armed.     That 
"  we  would  feize   upon   the  Perfbn  of  the 
"  Princefs  of  Orange,   dead  or  alive ;    and 
"  take  Care  that  fbme  ftrong  Garrifbn  fhould 
"  be  forthwith  delivered  into  his  Hands ;  and 
"  furnifh  him  with  a  confiderable  Sum  of  Mo- 
ney, for  the  Support  of  his  Army" :   Or  to 
this  Scnfe". 
March    20,  —  92. 


And  the  forged  Subfcriptions  were,  as  he  re- 
membered, after  this  Manner. 


Marlborough.    Salisbury. 
Bafil  Fir eb  race. 


W*  Cant, 
tfho.  Roffeit. 
Cornbury. 
John  Wilcoxe. 


Upon  Sight  of  this  Paper,  the  Bifhop  adds, 
He  was  amazed  to  fee  his  Hand  fo  well  coun- 
terfeited, and  obferved  that  there  was  another 
innocent  Perfbn,  whofe  Hand  he  knew  very 
well,  that  was  ftill  more  nicely  forg'd,  and 
that  was  Archbifhop  Sancroft's ;  and  the  Earl 
of  Marlborough's  Hand  alfo  was  well  forged, 

Toung  being  called  in  again,  and  examined, 
If  the  Letter  Blackhead  carried  the  Bifhop  of 
Rochefier,  was  of  his  Hand- Writing,  denied  it 
was,  though  Blackhead  attefted  to  his  Face  it 
was ;  and  Toung  had  the  Impudence  to  fay, 
This  was  a  Confpiracy  between  Blackhead  and 
the  Bifhop,  to  baffle  the  Difcovery  of  the 
Plot:  And  when  the  Lords  of  the  Council 
laughed  at  the  fenfelefs  Suggeftion,  Toung  ftill 
perfifted,  that  he  believed  the  Bifhop  had  ta- 
ken Blackhead  off  Then  the  Letter  Toung  had 
fent  the  Bifhop,  and  the  AfTociation,  being 
compared  together,  appeared  to  have  been 
written  by  the  fame  Hand.  However,  Toung 
ftill  denied  he  wrote  the  Letter ;  and  the  Bi- 
fhop affures  his  Readers,  that,  during  the  whole 
Examination,  though  Tuung's  Forgery  was  fb  e- 
vidently  proved  by  the  Confeffion  of  his  Ac- 
complice, and  otherwife,  yet  he  behaved  him- 
felf with  a  daring  unconcerned  Confidence,  a 
bold  erect  Countenance,  though  it  had  natural- 
ly very  much  of  the  Villain  in  it.  His  whole 
Carriage  was  fuch  as  became  the  Difcipline  he 
had  undergone  for  many  Years,  having  been 
almoft  a  conftant  Inhabitant  in  fbme  of  the 
common  Javls  in  England  and  Ireland. 

He 
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1692.  He  was  executed  afterwards  at  lyburn,  on 
4W  .&M.  the  J  £th  0{jpril,  1700,  for  Coining,  when  he 
s*^r^-'  delivered  a  Paper  to  the  Sheriff,  wherein  he 
fays,  "  I  think  myfelf  efpecially  obliged  to 
"  difcover  to  the  Publick,  how  far  I  wascon- 
"  cerned  in  that  pretended  Plot,  fuppofed  to 
"  be  carried  on  by  the  Earls  of  Marlborough 
"  and  Salisbury,  the  Lord  Bifhop  of  RocheJ- 
"  ter,  and  fome  others  3  the  Truth  of  which, 
"  I  call  God  to  witnefs,  is  as  follows.  I  was 
"  committed  to  Newgate,  till  I  difcharged  a 
"  certain  Fine  impoied  on  me  ;  during  my 
"  Confinement,  one  Henry  Pearfon,  a  Surgeon, 
w  I  think,  was  committed  to  the  fame  Place 
"  for  Debt  3  he  percieving  me  to  be  very  ex- 
"  pert  in  counterfeiting  Hands,  told  me,  that 
"  if  I  could  contrive  a  fham  Plot,  and  father 
"  it  upon  thofe  Noble  Peers,  1  might  fbon 
"  have  Money  enough  to  pay  my  Fine.  Be- 
cc  ing  in  very  low  Circumftances,  I  readily 
<c  confented  to  this  Propofal  ;  but  told  him, 
"  nothing  could  be  done  in  that  Matter,  till 
"  he  was  releafed,  which  in  a  fhort  Time  was 
Ci  effected  As  fbon  as  he  was  at  Liberty,  he 
cc  employed  one  Blackhead,  to  carry  Letters 
"  between  us.  I  happened,  by  a  certain  Stra- 
"  tagem,  to  fee  the  Earl  ofMarlborough's  Hand; 
"  this  I  counterfeited  fb  cunningly,  that  it  was 
"  very  difficult  to  difcern  the  true  from  the 
"  falfe :  Then  I  drew  up  an  Aflbciation,  and 
cc  affixed  to  it  the  Hands  of  the  Earls  of  Marl- 
cc  borough  and  Salisbury,  as  alfb  Sir  Bafil  Fire- 
"  brace's,  the  Lord  Bifhop  of  Rochejler's,  and 
"  the  Lord  Cornburfs  was  wrote  by  another 
£t  Hand,  according  to  my  Requeft.  And  that 
kc  the  more  Credit  might  be  given  to  this  pre- 
tl  tended  Plot,  I  wrote  feveral  Letters  in  the 
<c  Name  of  the  Lord  Marlborough  (for  I  was 
perfectly  acquainted  with  his  Way  of  Wri- 
ting) fuppofed  to  be  directed  to  me,  which 
66  Blackhead  ufed  to  bring  me  again  3  and  yet 
"  he  fwore  before  the  Lords  of  the  Council, 
"  that  the  faid  Earl  fent  them  to  me ,  whereas, 
"  to  his  Knowledge,  I  myfelf  forged  them, 
"  and  ordered  them  to  be  fent  after  that  Man- 
"  ner.  This  is  the  Truth  of  that  Bufinefs, 
Sf  which  has  made  fb  great  a  Noife  in  the  World. 
"  I  humbly  beg  the  Pardon  of  thofe  Noble 
"  Peers,  and  do  declare  once  more,  in  the  Pre- 
"  fence  of  God,  that  I  did  not  fet  the  Lord 
"  Bifhop  of  Rochejicrs,  or  the  Lord  Cornbu- 
"  ry's  Hand  to  the  faid  Paper;  yet  it  was  done 
"  by  my  Content,  by  another  Perfon". 

Inftead  of  making  any  Obfervations  of  my 
own  on  thefe  Proceedings,  I  fhall  prefent  the 
Reader  with  the  Remarks  of  a  certain  Writer, 
in  a  Letter  faid  to  be  written  to  the  Lord 
Chief  Juflice  Holt,  wherein  that  Gentleman 
fays, 
Remarkson  "  I  crave  Liberty  to  remind  you  what 
theProceed- "  Toung  the  Parfbn,  in  Conjunction  with  Black- 
ingsagairijlu  foea^  ^a(j  contriVed,  in  order  to  the  Mur- 
dering feveral  of  the  firft  Quality  in  the 
Kingdom,  befides  divers  Gentlemen  of  low- 
er Degree:  For  thefe  Fellows,  judging  it  too 
little  and  mean  for  Perfbns  of  their  Tran- 
fcendency  in  Villany,  meerly  to  fwear  that 
fuch  and  fuch  had  confpired  and  combined 
to  reftore  and  re-eftablifh  King  James,  had 
the  audacious  and  unprecedented  Impudence 
to  forge  an  AfTociation,  and  to  counterfeit 
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"  and  affix  the  Hands  and  Names  of  Honour-  1692. 
"  able  Peers,  and  worthy  Perfons  unto  it^+W.gpM, 
"  importing  their  having  mutually  and  jointly  -/^r*w 
"  undertook  to  diipoffefs  King  William,  and 
"  to  bring  back,  and  re-advance  King  James. 
"  And  though  it  was  morally  impoffibJe,  as 
"  well  as  altogether  incredible,  that,  had 
vC  there  been  fuch  a  Defign,  fo  concerted, 
"  Wretches  of  the  Meannefs  of  Toung  and 
c:  Blackhead,  fhould  have  been  admitted  upon 
"  a  Secret  of  fuch  Importance  in  itfelf,  and 
"  whereof  the  Difcovery  would  have  rendef- 
"  ed  thofe  concerned,  liable  to  the  Lois  of 
"  Life,  Honour,  and  Eftates :  Yet  not  on- 
"  ly  with  what  Eafinefs,  but  Letchery,  was  the 
"  Belief  of  it  entertained,  by  divers  of  our  fii- 
"  preme  and  reputed  wife  Minifters'  And  not- 
c  withftanding  its  being,  in  the  whole  Matter 
"  of  it,  more  ludicrous  than  Farce,  or  Bartho- 
"  lomew-Fair-Sbew,  than  to  be  entertained  by 
"  Statefmen  3  yet  with  what  Serioufnefs  and 
"  Gravity  was  it  brought  to  the  Council- 
"  Board,  and  received  there  as  a  Subject  wor- 
"  thy  of  weighty  and  folemn  Debate  !  See  a 
Letter  to  the  Right  Honourable  Sir  John  Holt, 
Knight,  Lord  Chief  Juftice  cf  the  King'* 
Bench,  occafioned  by  the  Noife  of  a  Plot,  ihe 
fecond  Edition.     1694.     Page  the  toth. 

And  in  the  fame   Letter^   Page   11   and 
12.    The  Author  fays,    "    Nor  could    the 
"  Minifters    be    fo    great  Strangers  to  the* 
"  infamous    Characters    of     the    WitnefTes 
"  (whofe    many  and    notorious  Crimes  had 
"  fufficiently  publifhed  them  before,  through- 
"  out  the  whole  Nation,  as  Rafcals,  who  had 
"  forfeited  all  Right  to  be  believed  and  credi- 
sc  ted)  as  to  hope  to  have  their  Integrity  and 
"  and  Righteoufnefs  juftified,  in  feizing  and 
"  profecuting  any  upon  their  Teftimony:  And 
«  yet,  had  it  not  been  for  the  miffing  of  the 
"  forged  Paper,  when  it  was  at  firft  fo  nar- 
"  rowly  fearched  for,  at  the  Bifhop  of  Ro- 
"  chefier's,  where  one  of  the  Rogues  traito- 
"  roufly  and  felonioufly  lodged  it  3  it  is  fcarce 
«  to  be  conceived,  how  fome  of  our  Statefmen 
"  were  prepared  to  have  pufhed  on  that  Af- 
"  fair  to  the  Imprifbnment  of  feveral.    But 
"  that  Mifadventure,  together  with  the  De- 
"  fences  which  the  aforefaid  eloquent  Bifhop, 
"  after  his  Apprehenfion,  made  at  his  being 
"  examined  before  the  Council,  rendered  them 
"  more  flow  and  wary  in  their  Proceedings: 
"  And  thereupon,  through  the  gaining  the 
"  Refpite  of  a  little  Time,  there  was  an  Op- 
portunity obtained,  not  only  of  difcover- 
ing  and  laying  open  the  many  infamous  and 
horrid  Crimes,  whereof  the  Rogues  had  ac 
other  Times  been  guilty,  but  of  fully  de- 
tecting the  Forgery  of  the  AfTociation,  and 
where  they  had  fecretJy  laid  it  in  the  Bi- 
fhop's  Houfe,  in  order  to  have  deftroyed 
him  and  others,  in  cafe  it  had  been  found 
by  the  Clerk  of  the  Council  and  the  Mef- 
fengers,  when  is  was  fb  induftrioufly  fought 
for.     And  truly,  my  Lord,  had  not  Toung 
laboured  under  a  ftrange  Defect  of  Morals, 
"  he  was  incomparably  qualified  in  all  other 
"  Refpects,  to  have  been  a  felect,  Angular, 
"  and  ftanding  Witnefs  for  the  State  :  For  as 
"  he  has  a  Sufficiency  of  Wit,  and  Prefence 
"  of  Mind,  to  be  able  to  give  Things  the 
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beft  Glofs,  and  readieft  Turn  of  Thought, 
fo  he  is  furnifhed  with  a  larger  Stock  of 
Impudence  and  Affurance  than  moft  Men 
in  the  World  are  :  Of  which  your  Lord- 
fhip  was  an  aftonifhed  Witnefs,  when  you 
had  him  before  you  at  the  Bar,  to  be  tried 
for  the  Forgery  which  I  have  mentioned, 
and  to  be  condemned  to  the  too  gentle  and 
feeble  Punifhment  which  the  Law  hath  or- 
dained for  it.  For  with  what  Confidence 
did  he  ftand,  not  only  under  the  Load  of 
a  thoufand  infamous  Actions,  of  which  all 
the  Court  knew  him  to  have  been  guilty  ; 
but  under  the  fulleft  and  cleareft  Proof  of 
the  malicious  Forgery  for.  which  he  was  then 
arraigned.  Yea,  with  what  Effrontery,  and 
Air  of  Impudence,  to  the  Amazement  of 
all  there,  did  he  continue  to  affert  his  own 
Innocence,  and  perfevere  in  his  Crimination 
of  others  ?  But  that  which  filleth  Men 
moft  with  Sorrow,  in  Reference  to  that 
Tranfaction,  and  which  keeps  them  under 
difquieting  Fears  ever  fince,  is,  that  though 
Toung  and  Blackhead  were  Inftruments  in 
it,  yet  People  of  another  Figure  muft 
have  been  the  firft  Contrivers  and  Authors 
of  it:  And  the  handing  Money  to  Black- 
head, while  kept  in  Cuftody  by  Allen  the 
MefTenger,  and  conniving  at  his  Efcape 
from  thence,  gives  us  more  than  a  Sufpi- 
cion  of  it,  and  little  lefs  than  a  moral  Cer- 
tainty .-  For  that  Rogue,  having  been  the 
Tool  employed  too  with  Toung,  by  the  Su- 
perior Managers,  and  having  threatned  to 
fqeak,  in  cafe  given  up,  and  abandoned  to 
a  publick  Punifhment,  it  was  fo  ordered,  that 
he  might  not  only  be  permitted  to  get  away, 
but  be  fheltered  and  maintained  in  Ireland, 
whither  he  withdrew  ;  and  from  whence  the 
Government  might  have  eafily  brought  him 
back,  were  there  not  a  Myftery  in  that 
Affair,  which  it  is  not  for  fbme  People's 
Honour  to  have  unravelled.  Nor  was  the 
MefTenger,   out  of  whofe  Houfe  and  Cu- 


ftody he  made   his  Efcape,  ever  punifhed     - 
11  for  Carelefsnefs  and  Neglect  3  but  after  a  4VV  &p, 
'"'  little  Menacing  and  Reprimand,  which  was^ 
"  mere   Grimace,   he  hath  been  treated   all 
"  along  fince  with  more  diftinguifhed  Favours 
,c  than  fell  to  the  Share  of  his  Feilow-Offi- 
"  cers.     Neither  durft  fuch   mean  and  creep- 
"  ing  Wretches  as  Toung  and  Blackhead  (how 
"  impudent  and  malicious  ibever  they  are) 
"  have  attacked  Perfbns  of  the  Earl  of  Marl- 
"  borough  and  the  Bifhop  of  Rochefters  Rank 
"  and  Quality,    and  who  had  merited  fb  well 
Cc  of  the  Government,    and    were   believed 
"  at  that  Time  to  ftand  in  all  Terms  of  Fair- 
Cc  nefs  with  it,  had  they  not  been  prompted, 
"  guided,  and  encouraged  to  it,  by  Perfbns  of 
"  Authority,  Grandeur,  and  Eminency-  And 
"  had  the  Villains  acted  meerly  under  their 
"  own  Conduct,    and   by  the  Influence  of 
"  Perfbnal  Malice  and  Avarice,  they  would 
6£  have  fingled  out  fuch  to  be  accufed  as  are 
'■  held  Indifcreet,  Talkative  and  Rafh,  and 
cc  with  whom  it  might  have  been   likely  for 
"  them  to  have  had  fbme  Converfation  ;  and 
cc  not  Perfbns  of  the  greateft  Prudence,  Cir- 
"  cumfpection,  and  Refervednefs,  of  any  in 
"  the   Kingdom,    and    into  whofe    Society 
"  it  was  morally  impoffible  that  any  fhould 
"  judge  them  to  have  been  admitted,  nor  fb 
"  much  as  into  their  Prefence,  unlefs  as  Beg- 
'•  gars  and  indigent  Supplicants.    So  that  this 
"  Confpiracy,    by   fuborning  two   infamous 
"  Rafcals,  and  of  obtaining  thereby  Credit  to 
"  a  Plot,  upon  the  Belief  of  which,  feveral 
"  Noble,  Reverend,    and  Worthy  Perfbns, 
"  were  to  have  been  involved  under  Guilt 
"  of  Ruin,  may  ferve  to  inftruct  your  Lord- 
"  fhip  not  to  be  hafty  and  forward  in  giving 
"  Credit   to   the    prefent    importunate    and 
sc  noify  Clamours,  and  to  make  you  extream- 
cc  ly  wary  how  you  proceed   to  the  Convi- 
"  ction  and  Condemnation  of  thofe  that  are 
"  accufed,  and  threatned  to  be  arraigned. 
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The  Trial  of  William  Anderton,  Printer,  for 
High  Treafon,  at  the  Old-Baily,  London,,  on  the 
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fect Piece, 


THIS 
a  very  imperfect  Piece, 


which  is  called  Aiderton's  Trial  is 
and  clogged 
with  a  great*  deal  of  Rubbifh,  not  fit  to  be 
bound  up  with  the  State  Trials,  and  was  only 
infcrted  by  the  Bookfellers  to  enhance  the 
Price  of  the  Work,  or  for  the  Advantage  of 
the  Perfbn  they  employed  in  compiling  this 
Volume.  They  have  neither  given  us  the  In- 
dictment or  the  Evidence  regularly,  or  the 
Obfervations  of  the  Counfel  or  Judges.  We 
only  underftand  that  the  Indictment  char- 
ged the  Prifbner  with  High  Treafbn,  in 
compaffing  the    King  and  Queen's  Deaths, 


and  the  Subverfion  of  the  Government .  And 
that  the  Overt  Acts  laid  of  this  Treafbn,  were 
his  printing  fbme  Books  tending  to  incite  a 
Rebellion  ;  the  one  of  them  intitled,  Remarks 
upon  the  prefent  Confederacy  and  the  Revolution 
in  England  :  And  another  intitled,  A  Trench 
Conqueft  neither  defirable  or  practicable.  But 
they  have  given  us  none  of  the  treafbnable  or 
obnoxious  Paffages ;  and  therefore  I  fhall  di£ 
mifs  this  pretended  Trial  without  taking  any 
further  Notice  of  it,  than  that  the  Prifbner 
was  convicted  of  High  Treafbn,  and  execu- 
ted on  Friday  the  16th  of  June,  1693. 
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Proceedings  of  the  Privy  Council  againft  Dr.  Ol- 
dys, the  Kings  Advocate,  and  other  Doftors  of 
the  Commons,  for  refilling  to  profecute  John 
Golding  and  others,  as  Traitors  and  Pirates, 
who  afted  under  Commiilions  from  the  French 
King,  and  King  J  a  m  e  s  II.  Sept.  1693.  $W>$>l  M* 


Proceedings  **T*H  E  Lords  of  the  Admiralty,  in  the  Month 
againft  Dr.  J  of  November  1692,  commanded  Dr. 
oldys-  Oldys  to  profecute  the  laid  John  Golding,  and 
other  Prisoners,  for  High  Treafon  and  Piracy, 
in  taking  feveral  Englijh  Ships,  under  Colour 
of  a  Commiflion  from  the  French  King  (an 
Enemy  to  England')  and  another  Commiflion  j 
from  King  James  as  King  of  England,  and 
carrying  the  laid  Ships  into  Breft,  where  they 
were  condemned  as  lawful  Prize  by  Thomas 
Shadford,  Judge  of  the  Admiralty  there  for 
King  James. 

Dr.  Oldys  hereupon  gave  his  Opinion  in 
Writing,  That  the  Prifbners  were  not  Pirates, 
and  ought  not  to  be  proceeded  againft  as  fuch. 
Whereupon  Dr.  Oldys,  Sir  Thomas  Pinfold, 
Dr.  Walker,  Dr.  Littleton,  and  Dr.  find  all, 
were  fiimmoned  before  a  Committee  of  Coun- 
cil ;  and  on  their  Appearance  it  was  de- 
manded df  Dr.  Oldys,  Why  he  refufed  to 
profecute  the  Prifbners  ? 

Dr.  Oldys  anfwered,  Pirates  were  the  com- 
mon Enemies  of  Mankind,  pretending  to  no 
legal  Authority  ;  but  thefe  Prifoners  fhewed  a 
Commiflion  figned  J.  R.  dated  at  the  Court 
of  St.  Germain's,  together  with  Articles  and 
Inftructions  annexed  in  the  fame  Form  that 
Privateers  had,  giving  Caution  and  Security 
to  bring  their  Prizes  into  the  Court  of  Admi- 
ralty for  Judgment  before  Thomas  Shadford, 
at  Breft,  or  elfewhere. 

Mr.  Secretary  Hrenchard  anfwered,  King 
James  had  left  his  Sovereignty,  having  parted 
with  his  Crown,  and  confequently  with  the 
Power  of  granting  Commiffions. 

Doctor  Oldys  replied,  A  King  might  be  de- 
pofed,  but  could  not  lofe  his  Right :  He  had 
ftill  a  Right  to  make  War,  and  to  grant  Let- 
ters of  Mart  and  Reprizal. 

Mr.  Secretary  Trenchard  faid,That  might  be 
Law,  where  a  King  was  depofed  ;  but  what  if 
he  abdicated  ? 

Dr.  Oldys  anfwered,  If  he  really  abdicated, 
as  the  Emperor  Charles  V,  and  Chriftina  Queen 
of  Sweden  had  done,  he  was  no  more  than  a, 
private  Perfon,  and  could  not  legally  grant 
Commiflions :  But  whether  a  Privateer  acting 
by  a  Commiflion,  granted  him  de  facJo  by 
King  James,  and  not  knowing  he  had  abdica- 
ted, Whether  fuch  an  Error  would  not  excufe 
a  pcena  delicti,  was  the  Queftion  ?  for  that  a 
Reputable  Power  was  equivalent  to  a  Real  one 
in  fuch  a  Cafe.  It  was  notorious,  that  K.  James 
was  once  a  lawful  King,acknowledged  by  them 
and  all  the  World  ;  and  when  his  Army  de- 
ferted  him,  he  fled  to  his  Ally  in  France,  for 
Aid :  Then  went  to  Ireland,  to  recover  his 
No.  21 


Kingdoms,  as  his  Declarations  let  forth.  There 
he  granted  Commiffions,  and  his  Soldiers  who 
fought  under  thole  Commiffions,  and  were  ta- 
ken, were  not  treated  as  Thieves  and  Rob- 
bers, but  as  Prifbners  of  War,  whereby  his 
Claim  leemed  to  be  allowed  by  his  Enemies. 
Upon  his  Return  to  France,  thole  who  ferved 
under  him  in  Ireland,  repaired  thither  to  King 
James,  believing  him  ftill  impowered  to  grant 
Commiffions,as  well  by  Sea  as  Land,  and  upon 
Receipt  of  Commiffions  from  him,  came  out 
animo  hoftili,  as  Privateers,  ncn  animo  jurandi^ 
as  Pirates :  That  a  colourable  Authority  re- 
maining in  King  James,  would  excufe  thofe 
who  acted  under  him,  from  being  Pirates,  fince 
the  Abdication  was  never  publifhed,  nor  fo 
much  as  heard  of  in  France.  And  fince  in 
Piracy,  which  deferves  ultimum  fupplicium, 
if  proved,  all  favourable  Allowances  ought  to 
be  made,  and  a  general  Acknowledgment  of 
a  falfe  Authority  in  another  Country  (where 
the  Commiffions  were  taken)  would  free  them 
from  a  felonious  Intent  in  taking  them,  and 
confequently  from  Piracy  j  King  James  was 
owned  and  reputed  a  King  in  France •  and 
therefore  in  this  Cafe  it  was  undoubted  Law, 
Communis  error  facit  jus. 

Here  Mr.  Secretary  rfrenchard,  and  Lord 
Falkland  in  a  great  Heat  laid,  Pray,  Doctor, 
let  us  deal  more  clofely  with  you,  for  your 
Reafbns  amount  to  High  Treafon :  Pray,  what 
do  you  think  of  the  Abdication? 

The  Doctor  anfwered,  That  was  an  odious, 
enfharing  Queftion ;  however,  perhaps  he 
thought  of  the  Abdication  as  they  did;  for 
fince  it  was  voted,  it  bound,  at  leaft  in  Eng- 
land :  But  thole  Gentlemen  were  in  a  foreign 
Country,  and  knew  nothing  of  it;  and  though 
King  James  was  not  King  here,  yet  the  Co- 
lour of  Authority  remaining,  and  a  common 
Reputation  of  him  as  a  King  there,  excufed 
them. 

It  being  demanded  of  Sir  tfho.  Pinfold,  what 
he  had  to  lay  to  it,  the  Doctor  anfwered,  He 
was  of  the  lame  Opinion.  Dr.  Newton  and 
Dr.  Walker  did  not  declare  their  Opinions, 
but  defired  Time  to  confider  of  it ;  and  Dr. 
Newton  faid,  It  was  againft  his  Conference  to 
have  a  Hand  in  Blood. 

Dr.  Littleton,  on  the  contrary,  held,  That 
King  James  was  now  a  private  Peri'on  ;  we 
had  no  War  with  him,  or  he  with  us ;  or  if 
he  defigned  it,  Mrarium  non  habei,  He  was 
not  in  a  Capacity  of  making  War,  he  could 
neither  fend  or  receive  Ambaffadors,  and  thofe 
who  adhered  to  him  were  not  Enemies  but 
Rogues,  and  confequently  thefe  Perlbns  were 
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i^93-    not  Privateers,  but  Pirates.     Dr.  ftindall  de- 
5W.8PM.  dared  himfelf  of  Dr.  Littleton's  Opinion. 

In  the  End,  Dr.  Qldys  was  removed  from 
his  Place  of  King's  Advocate,  and  Dr.  Ltf- 


tleton  fucceeding  him,  tried  the  Prifoners,  and     !<>9v    . 
condemned  them  ;  and,  according  to  the  Edi-  5W-^M- 
ror  of  the  Eighth  Volume  of  the  State  Trials,  S/"V"N"' 
feveral  of  them  were  executed. 


l69S.  The  Trial  of  Robert   Charnock   and  Edward   l6~ 
^rt     King  Gentlemen,  and  of  Thomas  Keys  Trum-^vv? 
£2K        peter,  for  High  Treafon,  at  the  Old-Baily,  Lon- 
don, on  March  1 1,  1695.    STF.  m. 
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Detiied 

Counfel, 

Sec. 


Ike hm-  *~V*  HE   Indictment    charges  the  Prifoners 
ment.  X      with  High  Treafbn,  in  compaffing  the 

Death  of  the  King,  and  the  Subverfion  of  the 
Government ;  and  the  Overt  Acts  laid  to 
prove  thefe  Treafbns,  were  their  meeting, 
confulting,  and  agreeing,  on  the  ioth  of  Fe- 
bruary, then  laft  paft,  at  the  Parifh  of  St. 
Clement  Danes,  in  the  County  of  Middlefex, 
with  divers  other  falfe  Traitors,  to  aflaffinate 
the  King  as  he  rode  in  his  Coach,  in  the  fol- 
lowing Manner,  viz.  That  forty  Horfemen 
(of  which  Number  they  were  to  be  Part) 
mould  lie  in  Ambufh,  and  let  upon  the  King's 
Coach,  and  the  Guards  that  were  to  attend 
him  in  his  Return  from  Hunting ;  and  that 
they  bought  Horfes,  Arms,  &c.  for  executing 
the  faid  Defign. 

At  their  Arraignment  Mr.  Charnock  infifted 
on  their  having  Counfel,  and  a  Copy  of  their 
Indictment,  according  to  a  late  Act ;  and  be- 
ing told,  that  Act  did  not  commence  till  Lady- 
Day,  he  observed,  that  the  Preamble  of  that 
Act  faid,  Sthat  this  was  reafonable ;  and  if 
it  was  fb,  it  was  as  reafbnable  to  Day  as  it 
would  be  a  Fortnight  hence  ;  But  this  was 
over-ruled  by  the  Court,  and  they  were  al- 
lowed neither. 

Then  they  moved  for   further  Time  for 

their  Trial  j  but  this  alfb  was  denied  :  They 

Time,  or  a  were  a]f0  denied  a  Sollicitor  to  ftand  by  them 

Solictor.    and   affift    them:    After    wbich    the    AttQrney 

General  opened  the  Evidence. 

Mr.  Attorney  General.  My  Lord,  and  you 
Gentlemen  of  the  Jury,  thefe  Gentlemen  at 
the  Bar  ftand  indicted  for  a  moft  horrid  and 
vorsiopens  barbarous  Confpiracy,  to  affaffinate  and  mur- 
the  Evi-  der  His  Majefty's  Royal  Perfbn.  Gentlemen, 
this  AfTaffination  was  to  be  feconded  with  an 
Invafion  from  France,  where  Troops  lay  ready 
at  Calais,  as  fbon  as  the  difmal  Stroke  was 
given,  to  have  landed  upon  our  Coafts ;  which 
if  it  had  taken  Effect,  we  had  not  only  fuffer- 
ed  that  moft  unfpeakable  Lofs  of  the  King, 
but  it  would  have  made  an  End  of  all  our 
Liberties  and  Laws  at  once. 

Gentlemen,  this  Offence,  in  its  Nature,  is 
fb  horrid  and  barbarous,  that  as  it  needs  no 
Aggravation,  fb  it  is  incapable  of  having  any, 
by  any  Words  that  can  be  ufed  j  for  the  very 
naming  of  an  AfTaffination  of  a  King,  carries 
fuch  Horror  and  Deteftation  in  it  felf,  to  all 
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honeft  People,  that  it  is  impoffible  to  aggra- 
vate it  by  any  Expreffions  that  can  be  ufed 
about  it.  But  there  is  this  peculiar  Confide- 
ration  to  be  had,  by  all  Englishmen  who  love 
their  Country,  that  this  defigncd  AfTaffination 
upon  the  Perfort  of  his  prefent  Majefty,  was 
to  take  away  the  Life  of  a  King  who,  every 
body  knows,  firft  ventured  his  own  Life  to  re- 
ftore  our  Religion,  Laws  and  Liberties,  when 
they  were  juft  expiring  under  the  Oppreffion 
of  Popery  and  Tyranny.  And  as  he  ven- 
tured his  Life  firft  to  reftore  them,  fb  he  has 
fince,  upon  all  Occafions,  with  the  utmoft 
Hazard,  expofed  his  Royal  Perfon  to  the 
moft  imminent  Dangers,  for  the  preferving 
and  maintaining  our  Religion,  Laws  and  Li- 
berties, againft  the  Power  and  Violence  of 
the  Common  Enemy.  This  Consideration, 
to  all  true  Englijhmen,  muft  have  a  very  great 
Weight,  and  create  the  greateft  Horror  and 
Deteftation,  both  of  the  barbarous  Defign,  and 
of  all  thofe  who  had  any  Concern  or  Hand 
in  it,  to  attempt  upon  the  Life,  not  only  of  a 
King,  but  of  fuch  a  King. 

Gentlemen,  when  you  hear  the  Evidence 
that  we  fhall  offer  to  you,  to  prove  this  Bloody 
Confpiracy  againft  thefe  Prifoners,  I  doubt 
not  but  that  there  will  be  enough,  and  more 
than  enough,  to  fatisfy  all  true-hearted  Eng- 
Jijh  Subjects,  and  all  that  have  a  Defire  to 
preferve  our  Conftitution  and  Government, 
in  what  Danger  we  and  our  Pofterity  were,  of 
being  utterly  ruined  and  involved  in  a  Com- 
mon Deftruction.  I  fhall  not  detain  you  lon- 
ger with  any  Difcourfe  about  the  Heinoufhefs 
of  this  Offence,  becaufe  every  Man's  own 
Thoughts  cannot  but  fuggeft  to  him  how  dis- 
mal the  Confequences  muft  have  been,  if  fb 
fatal  a  Stroke  had  been  given. 

But,  Gentlemen,  I  muft  crave  Leave  to 
take  up  fb  much  of  your  Time  as  to  open 
how  this  Bloody  Execrable  Confpiracy  was 
firft  framed,  and  afterwards  carried  on,  by  the 
Prifoners  at  the  Bar,  together  with  others,  till 
it  was  very  near  putting  in  Execution,  had 
not  the  infinite  Mercy  of  God  prevented  it, 
by  a  timely  Difcovery. 

Gentlemen,  this  Confpiracy  was  firft  fra- 
med and  confulted  upon  the  laft  Year  ;  there 
were  feveral  Confutations  and  Meetings,  at 
feveral  Places  about  the  Town,  for  this  Pur- 
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pofe  ;  then,  and  at  thofe  Confultations  and 
Meetings,  there  were  prefent  Capt.  Porter,  the 
Prifbners,  and  others,  of  whom  you  will  have 
an  Account  from  the  Witnefles ,  and  at  that 
Time  they  had  an  Expectation  of  Commiffions 
from  the  late  King,  to  authorize  the  Defign  : 
That  not  coming,  they  yet  refolved  to  put  it 
in  Execution  before  the  King  went  away. 
But,  becaufe  the  French  Troops  were  then  not 
in  a  Readinels  to  come  over  hither,  to  protect 
them  after  the  Execution  of  their  bloody 
Defign,  it  was  neceffary  fcr  them  to  fly  thi- 
ther for  Shelter  ;  and  therefore  they  endea- 
voured to  procure  a  Veifel  to  be  ready  to 
carry  them  over  to  France.  But  they  could 
not  get  a  Veffel  Time  enough  ;  and  then  the 
King's  going  over  into  Flanders  quickly  after, 
prevented  the  Execution  of  the  Defign  for 
that  Time;  and  fo  Matters  relied  till  the 
King's  Return. 

About  two  or  three  Months  ago,  Sir  George 
Barclay,  who  is   an  Officer  in  the  late  King 
James's  Guards  in   France,  and  fome  other 
Officers,  with  fixteen  or  eighteen  Troopers  in 
thofe  Guards,  privately  came  over  from  France 
to  put  this  Defign  in  Execution ;  and  he  did 
acquaint  Mr.  Porter  and  Mr.  Chamock  with 
the  Defign,  knowing  that  they  had  been  en- 
gaged in  the  Matter  before,  and  fb  could  not 
but  expect  that  they  would  readily  aflift.  This 
Defign  was  treated  and  confulted  of  between 
them,  at  feveral  Times,  and  in  feveral  Places; 
at  Capt.  Porters,  and  Mr.  Chamock' s  Lodg- 
ings in  Norfolk-Street ;  at  the  Glebe  Tavern  in 
Hatton-Garden,    the   Nags-Head  Tavern   at 
St.  James's,  and  feveral  other  Places :    Seve- 
ral Confultations  and  Meetings  were  had  be- 
tween the   Prifbners  at   the   Bar  and  others, 
whom  you  will  hear  named  at  thele  Meet- 
ings :   Several  Ways  and  Methods  were  pro- 
poled  how  it  Ihould  be  beft  effe&ed.    It  was 
propofed  by  lome,  that  it  fhould  be  done  by 
Ambufcade  ;  that  it  fhould  be  laid  near  the 
King's  Houfe  at  Richmond  ;  luch  a  Number 
on  Foot  were  to  lie  in  the  Wood  there,  ready 
to  attack  the  King  as  he  came  by,  and  the  reft 
of  the  ConlpiratorSj  at  the  fame  Time,  to  fall 
on  the  Guards.    But  this  Method  was  not  lb 
well  approved  of,  as  that  which  was  after- 
wards propofed  and  agreed  to  ;  that  is,  there 
were  to   be  three   Parties  of  them,  and  the 
Place  was  the  Lane  lying  between  Brentford 
and  Turnham- Green,  at  the  End  next  %um- 
ham-Green,    which   the    King   ufed    to   pals 
through  upon    his    Return    from  Richmond. 
The  Order  and  Method  of  this  Defign   was 
this,   Sir  George  Barclay,   with   eight  or  ten 
more,  was  to  attack  the  Coach,  and  by  firing 
into  it,  to  have  killed  the  King,  and  all  in  it ; 
and  the  reft  were  to  attack  the  Guards  in  two 
Parties,  on  each  Side  of  the  Lane,  whereof 
Mr.  Chamock  and  Mr.  Porter  were   to  com- 
mand one,  and  Brigadier  Rookwood  the  other. 
In  order  to  lee  how  feafible  this  Defign  might 
be,    the  Prilbner    King,   Capt.  Porter,    and 
Knightly,  were  to  go  and  furvey  the  Place  ; 
and  the  next  Day  after  that  Consultation  they 
went  to  view  the  Ground,  and  did  very  care- 
fully do  it,  both  on  this  Side  the  Water,  and 
on  the  other  Side  the  Water  ;  and  they  came 
back,  and  met  the  reft  of  the  Company  at 


the  Nag's-Head  Tavern,  late  at  Night, 
give  an  Account  what  they  had  done,  in  or- 
der to  this  Enterprize.  It  was  agreed,  the 
Number  fhould  be  about  Forty  :  Sir  George 
Barclay  was  to  make  up  about  Twenty,  Mr. 
Chamock  was  to  furnifh  Eight,  Captain  Porter 
Seven  ;  and  {o  in  other  Proportions,  in  all  to 
make  up  the  Number  of  Forty;  which  they 
thought  were  enough  to  effect,  and  accomplish 
their  Defign. 

In  order  to  make  this  Matter  the  more  fure, 
they  did  appoint  Two  to  lodge  and  wait  at 
Kenfmgionb  near  the  Guards;  who  were  to  give 
Notice,  when  the  King  went  abroad  :  And 
they  had  their  leveral  Perfons  afTigned,  to 
whom  they  fhould  give  Notice,  who  there- 
upon were  to  lend  Orders  to  the  leveral 
Parties;  one  of  which  was  Chambers,  who 
was  to  give  Notice  to  the  Prifoner  at  the  Bar 
Mr.  Chamock ;  and  there  was  one  Durance, 
who  was  to  give  Notice  to  Sir  George  Barclay; 
and  when  fuch  Notice  was  given,  then  they 
were  to  lend  Orders  to  the  feveral  Ferfons 
who  were  concerned  in  this  bloody  Bufinefs, 
to  come  at  the  Time  appointed,  to  be  diipo- 
fed  of  into   their  feveral  Pofts. 

Gentlemen,  in  order  to  the  furthering  this 
Defign,they  did  likewife  fendDurance  to  go  and 
view,  and  give  them  an  Account  of  the  mod 
convenient  Inns  at  Brentford,  and  Sumbam* 
Green,and  the  Places  adjacent;  which  were  leaft 
liable  to  Oblervation,  where  the  Men  might 
be  the  moft  conveniently  difpofed  cf,  to  lie 
ready  againft  the  Time  when 'they  were  to 
execute  this  barbarous  Aflaffination  :  Accord- 
ingly he  went.,  and  took  an  Account  of  the 
feveral  Inns  within  that  Compais,  and  they 
were  to  be  biJletted  by  Two  or  Three  in  an 
Inn,  fo  as  not  to  be  obferved  ;  Sir  George 
Barclay  and  his  Farty  at  tfumham-Green,  and 
the  reft  at  Brentford. 

Gentlemen,  after  they  had  thus  laid  the 
Defign,  Saturday*  the  15th  of  February  was 
the  firft  Time  pitched  upon  for  the  putting  it 
in  Execution,  if  the  King  went  abroad,  as  he 
ufed  to  do  upon  Saturdays,  to  Richmond  to 
hunt ;  and  if  they  had  Notice  from  Durance 
and  Chambers  that  he  was  fo  to  do,  which 
Notice  they  had;  and  every  Thing  was  pre- 
pared in  order  to  have  perpetrated  this  villain- 
ous Defign  :  But  it  happened  that  the  King 
went  not  abroad  that  Day,  of  which  they 
had  Notice  about  Noon,  from  Chambers  to 
Chamock,  and  Chamock  lent  Word  fo  to  Por- 
ter's Lodgings;  and  then  the  Order  for  their 
getting  together  was  countermanded,  and  the 
Note  by  which  Chamock  fenf  Word,  was  fub- 
fcribed  with  the  Name  of  Rcbi/i/bn;  which 
you  will  hear  is  a  Name  he  goes  by,  as  well 
as  by  that  of  Chamock. 

Thus  they  were  difappointed  at  that  Time : 
But  they  were  not  dilcouraged  from  purfuing 
this  inhuman  Enterprize ;  but  refolved  to  go 
on,  the  next  Opportunity  that  fhould  be  given. 
And  to  omit  leveral  Things  that  intervened, 
which  the  Witnefles  will  give  you  an  Account  q-he  Co  .. 
of,  on  the  Friday  following  they  met  again,  „,mnce  of 
to  have  every  Thing  ready  againft  the  next  the  Atm- 
Day,  which  was  Saturday  the  zzd  of  Febrtt-vey,Gene- 
ary  ;  when  they  expected  the  King  would  go  /^q^" 
abroad,  as  he  ufually  did  on  that  Day  of  the  nock'j 

Week  'Trial. 


y?  CRITICAL    REVIEW*/ 


Week  ;  and  that  Meeting  was  at  the  Sun  Ta- 
vern in  the  Strand,  and  there  were  prefent 
Captain  Porter,  Sir  William  Perkins,  Sir 
George  Barclay,  and  Mr.  Chamock;  and  at 
that  Time  there  was  a  Dilcourle  amongft 
them  about  the  Dilappointment,  which  they 
had  had  the  Week  before,  and  fome  of  them 
had  a  Jealoufy,  that  a  Difcovery  had  been 
made  of  their  Defign:  But  then,  upon  further 
Confideration,they  concluded,If  it  had  been  fo, 
they  mould  not  have  met  there,  but  have  been 
taken  up  :  And  therefore  they  concluded,  the 
King's  flaying  at  Home  that  Day  was  but  acci- 
dental ;  and  forefblved  to  put  their  Confpiracy 
in  Execution  the  next  Day.  While  they  were 
there,  feveral  Perlbns,  for  whom  Captain  Por- 
ter had  undertaken^  that  is,  one  Cranbome, 
Kenrick,  and  Keys  the  Priibner  at  the  Bar, 
came  •  to  Porter;  thefe  were  carried  into  ano- 
ther Room,  and  commanded  all  to  be  ready 
the  next  Day,  when  it  was  refolved  to  put 
the  AfTaffination  in  Execution :  And  then 
Captain  Porter  asked  Kenrick  for  Sherborne, 
who,  it  feems,  had  been  undertaken  for ;  but 
it  was  anfwered,  That  he  asked  lb  many  Que- 
flions  about  the  Matter,  that  he  did  not  think 
fit  to  truft  him. 

The  next  Morning  they  met  again,  at  Cap- 
tain Porter  s  Lodgings;  and  there  met  (as  the 
WitnefTes  will  tell  you)  amongft  others,  Mr. 
Pendergrafs,  Mr.  Keys,  and  Mr. King:  King 
brought  a  Meifage  to  Captain  Porter  from 
Sir  George  Barclay,  to  know  the  Names  of 
thofe  that  wefe  concerned  ;  and  upon  that 
Meffage,  Captain  Porter  writ  down  the  Names 
of  his  Men,  who  were  for  his  Quota,  and 
lent  the  Lift  by  Cranbome  to  Mr.  Chamock, 
to  add  his  Lift  to  it,  of  the  Men  he"  was  to 
have  under  him  :  Cranbome  afterwards  came 
back,  and  brought  the  Lift  that  Captain  Por- 
ter lent,  with  the  additional  Lift  lent  by  Mr. 
Chamock,  written  with  his  own  Hand,  and 
fubfcribed  R.  C.  and  Cranbome  told  them, 
that  Chambers  had  lent  Word,  that  the  King 
would  go  out  that  Morning:  At  the  hearing 
of  which,  there  was  much  Joy  amongft 
them ;  for  they  hoped  then  their  wicked  De- 
fign would  be  put  in  Execution  that  Day. 
There  was  a  Dilcourle  then  likewile,  that 
Porter  had  a  Piece  which  carried  fix  Bullets ; 
and  this,it  was  ordered,  Ihould  be  put  into  the 
Hands  of  Pendergrafs,  who  was  to  be  one 
of  Sir  George  Barclay's  Men,  to  attack  and  fire 
into  the  King's  Coach. 

This  was  upon  Saturday  the  a  2d  of  Fe- 
bruary, when  they  had  News  that  the  King 
was  to  go  abroad^  and  every  Thing  was  to  be 
put  in  Execution  at  his  Return  from  Rich- 
mond. From  Captain  Porter's  Lodgings  they 
went  to  the  Blue  Pofis  in  Spring-Garden  ;  but 
about  Twelve  o'clock  there  came  News 
from  Chambers,  one  of  the  orderly  Men  at 
Kenfington,  that  the  King  did  not  go  abroad 
that  Day  :  This  put  them  into  a  very  great 
Confufion;  they  then  thought  Ibme  Difcovery 
muft  needs  be  made,  becaule  of  the  Difap- 
pointment  two  Saturdays  together;  and  Keys, 
the  Prifoner  at  the  Bar,  came  up  and  told 
them,  that  the  Guards  were  all  come  back  in 
a  Foam,  and  the  King's  Coaches  were  brought 
back  to  the  Meufe:  And  this  confirmed  them 


in  their  former  Jealoufy,  that  the  Matter  1693. 
was  dilcovered  ;  upon  which  Captain  Porter,  8  w- S- 
Mr.  Pendergrafs,  and  Mr.  Keys,  went  toge-  '*/~sr*- 
ther  to  lie  hid  fome  Time ;  but  they  laid, 
they  would  lend  Keys  to  Mr.  Chamock,  to 
let  him  know  where  they  might  be  heard  of; 
and  if  the  Matter  was  not  dilcovered,  they 
would  ftill  go  on,  and  put  it  in  Execution: 
But  they  could  not  part  without  drinking 
Ibme  traitorous  Healths,  which  the  WitnefTes 
will  tell  you  of,  to  the  Reftoring  of  the  late 
King  and  his  Queen,  and  the  Prince  of  Wales-, 
and  after  all,  one  of  the  Company  taking  an 
Orange,  began  a  Health  to  the  Squeezing  of 
the  Rotten  Orange;  and  in  this  Manner  it  was 
drank  by  all  of  them  before  they  parted, 
though  they  were  under  the  Apprehenfion  ac 
that  Time  of  being  dilcovered  already. 

This  is  the  Beginning  and  Progrefs  of  the 
feveral  Confultations  that  were  had,  for  the 
carrying  on  this  execrable  traitorous  Confpi- 
racy. I  have  opened  it  Ihortly  to  you  ;  but 
you  will  hear  it  much  fuller,in  its  feveral  Parts, 
by  the  WitnefTes.  By  what  I  have  opened, 
you  cannot  but  oblerve,  that  it  was  very  near 
coming  to  be  executed,  if  there  had  not  been 
a  Difcovery  of  it  Time  enough,  through  the 
Providence  of  Almighty  God,  to  prevent  it. 
They  had  agreed,  after  the  intended  Affaflina- 
tion,  to  keep  together  till  they  came  near  the 
Town,  and  then  they  were  to  lie  hid  till  the 
French  Troops  landed  ;  which  they  were 
aflured  of,  were  ready  upon  the  leaft  Intima- 
tion of  the  Succefs  of  this  Confpiracy. 

Gentlemen,  every  Body  may  guefs  at  the 
difmal  Conlequences  that  would  have  followed, 
had  this  bloody  Defign  taken  Effect ;  and  I 
am  fure,  as  we  and  our  Pofterity  could  not 
have  expected  any  thing  lefs  then  the  perpe- 
tual Yoke  and  Burden  of  Slavery  and  Popery, 
if  it  had  pleafed  God  to  permit  this  Conlpi- 
racy  to  take  Effect ;  lb  I  hope  we  (hall  always 
remember  the  merciful  Hand  of  Providence, 
that  has  detected  and  dilappointed  it. 

Gentlemen,  I  fhall  not  detain  you  any  lon- 
ger; I  have  opened  to  you  part  of  that  which 
will  more  fully  be  made  out  by  the  WitnefTes; 
only  I  would  oblerve,  that  the  Providence 
of  God  has  not  only  made  a  Dilcovery  to 
prevent  the  Execution  of  this  abominable 
Villainy ;  but  has  brought  this  Confpiracy  fo 
far  to  Light,  by  fuch  unqueftionable  Tefti- 
mony,  that  no  Man  can  doubt  of  the  Reality 
of  it;  which,I  hope,  will  raife  in  every  honeft 
Man's  Mind  an  Abhorrence  and  Deteftation 
of  thole  Principles  upon  which  lb  villainous 
and  barbarous  a  Defign  was  founded  ;  and  I 
think  I  may  lay,thatafter  theEvidence  you  will 
hear  this  Day,  no  one  will  pretend  any  Doubt 
of  the  Truth  thereof;  but  either  fuch  as  are 
forry  for  the  Difcovery,  or  fuch  as  knew  too 
much  of  the  Conlpiracy  before.  I  fhall 
trouble  you  no  further,  but  call  our  WitnefTes, 
who  will  give  you  a  full  and  clear  Account 
of  this  Conlpiracy. 

The  King's  WitnefTes  being  called,'  Captain  Porter'/ 
Porter  was   fworn,   and  teftified,    That  Mr.^e»rt-' 
Chamock  and  he  lodged  in  the  fame  Houle, 
and  that  Sir  William  Perkins,   who  lodged 
there  alio  when  he  came  to  Town,  informed 
them    that    fome  Friends  were  come   from 
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165/5.  France,  and  fbmething  was  doing  that  would 
8  w-  3-  be  for  the  King's  Service  :  And  a  little  after 
*^*^  Mr.  Chamock  acquainted  this  Witnels,  that 
Sir  George  Barclay,  and  thole  that  came  from 
France,  had  brought  a  CommifTJon  to  levy 
War  upon  the  Perlbn  of  King  William,  and 
asked  him  (the  Witnels),  how  many  he 
could  bring  to  join  them,  if  the  King  landed. 
That  afterwards  Sir  George  Barclay  and  Ma- 
jor Holmes  came  and  talked  with  him  and 
Mr.  Chamock,  at  their  Lodgings,  of  the  De- 
fign,  and  they  had  leveral  Meetings  after  this, 
particularly  at  the  Globe  in  HatUn-Garden, 
the  Nags-Head  in  St.  James's- Street,  and  the 
^«»-Tavern  in  the  Strand ;  and  in  all  thefe 
Places  they  conlulted  which  was  the  beft  Way 
to  alfalfinate  the  Prince  of  Orange  f  his  Ma- 
jefty).  Sir  George  Barclay  laid,  he  had  as  much 
Money  as  would  furnilh  out  about  Forty 
Horfe  j  Captain  Chamock  faid,  he  would 
bring  Six  or  Seven,  Sir  William  Perkins  laid, 
he  would  lend  Five  Horles ;  he  (the  Witnefs) 
laid,  he  would  bring  Seven  Men  and  Horfe  : 
That  lbme  propofed  to  let  upon  the  King  as 
he  came  from  Richmond ;  others  at  Kew,  or 
in  Richmond-Park  ;  but  Mr.  Knightley,  Mr. 
King,  and  the  Witnels  going  to  view  the 
Ground,  Sir  George  Barclay,  on  their  Report, 
was  of  Opinion,  that  the  Lane  leading  from 
Brentford  to  Sumham-Grecn  was  the  propereft 
Place;  in  which  the  reft  concurred  :  And  it 
was  -agreed  to  divide  themfelves  into  three 
Parties,  one  to  attack  the  Coach,  and  the 
Other  two  the  Guards ;  and  they  were  to  put 
their  Defign  in  Execution  on  Saturday  the 
15th  of  February  laft;  the  King  ufually  go- 
ing to  Richmond  on  Saturdays  to  hunt :  And 
to  prevent  Sufpicion,  they  were  to  lie  dilper- 
led  in  feveral  Inns  about  Brentford  the  Night 
before;  and  when  the  Matter  was  over,  Sir 
George  Barclay  directed  them  to  get  to  Lon- 
don and  lie  concealed,  afTuring  them,  there 
would  foon  come  over  a  fufficient  Number  to 
their  Afliftance  from  abroad,  and  four  or  five 
Thouland  French  would  make  Diverfion  at 
the  fame  Time  in  Scotland. 

That  they  were  preparing  to  put  the  De- 
fign in  Execution  on  Saturday  the  15th  of  Fe- 
bruary ;  but  Mr.  Chamock  wrote  the  Witnels 
a  Note,  that  the  King  did  not  go  out  that 
Day. 

That  on  the  Friday  following,  the  Conlpi- 
rators  met  at  the  5a«-Tavem  in  the  Strand, 
and  dilcourfed  of  their  Dilappointment,  and 
feveral  were  afraid  the  Defign  was  dilcovered : 
However,  it  was  relblved  to  endeavour  to  exe- 
cute it  the  next  Day,  being  Saturday  the  22d 
of  February  ;  when  Mr.  Chamock  defired  a 
Lift  of  his  {the  Witnefs'sJ  Men,  and  fent 
him  a  Lift  of  his  own  :  And  they  were  prepa- 
ring all  Things  to  put  the  Defign  in  Execution; 
when  they  received  News  that  the  King  did 
not  go  out  that  Day  neither:  Whereupon 
they  agreed  to  dilperle  themfelves,  and  on 
tthurfday  he  f  the  Witnels^  and  Mr.  Pender- 
grafs  were  apprehended. 

It  being  demanded,  which  of  the  Frilbners 
were  prelent  at  their  Confutations  ?  Porter 
anfwered,  Mr.  Chamock  and  Mr.  King  were 
at  all  of  them ;  that  Keyes  was  his  Servant  a 
Year  and  half,  and  prefent  at  raoft  of  their 
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Confutations,  and  hired  Horles  to  be  em- 
ployed in  the  Bufinels,  and  agreed  to  be  an 
A&or  in  it.  Mr.  Porter  teftified  further,  That  * 
the  Winter  before  this,  there  were  leveral 
Meetings  and  Confultations  between  Captain 
Chamock,  Sir  William  Perkins,  and  himfelf, 
of  the  like  Nature ;  and  they  were  of  Opinion, 
that  the  quieteft  Way  of  Reftoring  King 
James  was,  to  knock  the  Frince  of  Orange  on 
the  Head ;  and  the  Reafbn  they  did  not  at- 
tempt it  then,  was,  becaufe  they  wanted  a 
Commiflion  from  France,  which  they  thought 
was  neceffary  to  authorize  them  to  do  it. 

Mr.  De  la  Rue  being  fworn,  teftified,  That 
this  Conspiracy  had  been  carrying  on  feveral 
Years ;  and  that  the  laft  Year  there  were  fe- 
veral Conferences  about  it,  between  Sir  Wil- 
liam Perkins,  Capt.  Porter,  Capt.  Chamock, 
and  others :  That  Chamock  told  him  they  had 
fent  to  King  James  for  a  Commiflion  to  au- 
thorize them  to  carry  the  Prince  of  Orange  to 
France,  if  they  could  take  him  alive  ;  and  if 
they  could  not,  they  agreed  to  excufe  them- 
felves, by  pretending  he  was  killed  by  a  ran- 
dom Shot  :  That  the  Commiflion  being  de- 
layed a  long  Time,  they  once  agreed  to  do  ic 
without  a  Commiflion  ;  and  a  few  Days  be- 
fore the  King  went  to  Flanders  laft  Year,  he 
was  told,  all  was  ready ;  only  they  wanted  a 
Ship  to  carry  off  the  Prince  of  Orange,  which 
occafioned  the  deferring  the  Defign  till  the 
prefent  Winter. 

That  in  November  or  December  laft,  King 
the  Prifoner  told  this  Witnels,  that  a  Major 
General  would  come  from  France,  and  that 
there  was  a  Man  of  Quality  in  Town  would 
disburle  two  or  three  Thouland  Pounds,  to 
buy  Horles  (as  he  underftood),  if  King  James 
would  give  Orders  for  it.  That  King  alio 
told  him,  on  the  9th  of  February,  there  was 
the  fineft  Place  to  put  their  Defign  in  Execu- 
tion that  was  poflible,  within  a  Quarter  of  a 
Mile  of  the  King's  Houle  at  Richmond  :  But 
afterwards  it  was  relblved  to  alfalfinate  his 
Majefty  in  the  Lane  coming  from  Brentford 
to  iurnham-Green  ;  becaufe  Sir  George  Bar- 
clay was  not  fure  of  Horle  enough  to  carry 
him  off :  That  Sir  George  was  to  command 
the  Eight  Perfons  who  were  to  affault  the  King, 
and  thole  that  were  in  the  Coach  ;  Chamock 
was  to  attack  the  Guards  in  the  Rear,  and 
Rookwood,that  came  with  a  Party  from  France, 
and  Capt.  Porter  were  to  attack  the  Guards 
on  each  Flank :  That  after  the  firft  Dilap- 
pointment QviZ.')  on  the  1 8th  of  February, 
he  met  Mr.  Chamock,  who  oblerved,  that 
People  who  were  forward  and  languine,  were 
now  grown  cold,  and  believed  the  King  had 
Notice  of  their  Defign  ;  however,  he  might 
depend  upon  it,  the  main  Bufinels  (the  Inva- 
fion)  would  go  on.  That  on  Saturday  Morn- 
ing (the  2a d)  they  were  alfembled  at  Capt. 
Porter's  Lodgings  in  Maiden-Lane,  and  prepa- 
ring to  make  another  Attempt :  And  Captain 
Porter  told  this  Witnels,  that  Capt.  Pender- 
grafs  was  to  be  one  of  the  Eight  under  Sir 
George  Barclay,  that  were  to  aifaflinate  the 
King  ;  and  he  was  to  lend  him  a  Gun  that 
would  carry  fix  or  feven  Bullets :  Whereupon 
King  faid  to  Capt.  Pendergrafs,  he  hoped  he 
would  not  be  afraid  of  breaking  the  Glals 
8  D  Win- 
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Windows:  That  Capt.  Porter  at  the  fame  I  merit,  fo  it  was  with:n  the  County,  and  be- 
Time  fent  a  Lift  of  his  Men  to  Capt.  Char-  fore  the  Indictment  preferred.  All  that;  was 
nock,  and  the  MefTenger  brought  back  a  Lift  |  to  be  regarded  was,  that  no  Evidence  was  ad- 


of  Mr.  Cbarnock's  Men,  under  his  Hand,  fub- 
fcribed  R.  C.  And  while  they  were  con- 
tinuing their  Preparations,  Word  was  brought 
that  the  King  did  not  go  abroad  that  Day  ; 
and  that  the  Guards  who  were  fent  to  Rich- 
mond, were  returned  back  all  in  a  Foam ;  and 
the  King's  Court  was  returned  from  Kenfing- 
ton  to  the  Meufe-Gate  :  Whereupon  they   all 


mitted  of  any  other  Species  of  Trcafbn, 
was  contained  in  the  Indictment. 


than 


objected,  that  Porter  Ohjeilions 
having   made  himfelf*"  i>0'1' l  '- 


looked  Very  blank  ;  and  Porter  asked  Pender-   bility  of  his  Teftimony.     If  he 


Then  Mr.  Chawock 
was  not  a  legal  Witnefs, 
a  Criminal,  and  forfeited  his  Life  by  his  own 
Confeffion  ;  and  now  hoped,  by  fwearing  a- 
gainft  others,  and  taking  away  their  Lives,  to 
lave  his   own,  which  muft  affect   the  Credi- 

was   allowed 


Evidence 


grafs  to  go  out  of  Town  with  him,  and  fent 
Keyes  to  give  the  reft  of  the  Confpirators  an 
Account,  there  was  no  Occafion  for  them ;  and 
fb  they  difperfed  :  But,  before  the  Company 
parted,  there  were  feveral  Healths  drunk,  as 
To  the  late  King's  Reftoration  ;  A  Health  to 
the  Prince  of  Wales,  the  late  Queen,  and  the 
French  King  5  and  Capt.  Porter,  taking  an 
Orange  in  his  Hand,  and  fqueezing  it,  began 
a  Health  to  the  Squeezing  of  the  Rotten  Orange  ; 
and  laid,  though  they  were  difappointed  one 
Day,  he  hoped  to  have  another  $  and  that 
Keys  dined  with  them,  and  drank  thefe 
Healths  with  the  reft  of  the  Company. 
Pender-  Captain  Pendergrafs  was  then  fworn,  and 
grafs'j£w-  confirmed  the  Teftimony  of  Porter  and  De  la 
dence.  j^ue  .  acjding,  that  upon  their  Difappoint- 
ment,  he  went  out  of  Town  to  Epfom  with 
Capt.  Porter,  and  from  thence  to  Leatherhead, 
where  Keys  and  they  were  taken  and  brought 
back  to  London. 

Bertham  depofed,  That  Mr.  Charnock  pro- 


BerthamV 
Evidence. 


Boyfe'j 
Evidence. 


Char- 
nock'.* 

Defence. 


pofed  to  him  to  be  one  of  the  Party  to  cut 
off  the  King,  as  the  readieft  Way  to  facilitate 
an  Inyafion  that  was  intended  from  France,  to 

reftore  King  James. That  on  the  22d  of 

February,  after  their  Difappointment,  he  met 
Mr.  Charnock  at  Lincoln's- Inn- Gate,  who  told 
him,  Warrants  were  out  againft  them ;  and 
they  had  as  good  go  out  to  Kenfington,  and 
do  the  Work  at  once,  take  off  the  Spark, 
and  then  they  fhould  be  quiet,  and  have  the 
King  peaceably  here. 

Mr.  Boyfe  depofed,  That  he  came  from 
France  the  beginning  of  June  laft,  and  that 
on  the  1 4th  of  February,  going  to  vifit  King 
the  Prifbner,  he  told  him  there  was  a  great 
Undertaking  in  hand  ;  and  asked  him,  if  he 
would  make  one,  and  he  would  provide  him  a 
Horfe,  and  give  him  (the  Witnefs)  Twenty 
Shillings  to  buy  Boots ;  but  he  never  told 
him  the  Defign  was  to  take  off  the  King,  only- 
ordered  him  to  be  ready,  and  not  to  be  out 
of  the  Way  ;  and  faid  that  Sir  George  Barclay 
was  to  command  the  Party  j  and  there  were 
about  Forty,  or  Five  and  Forty,  concerned  in 
the  Defign. 

Capt.  Charnock,  in  his  Defence,  faid,  He 
fuppofed  the  Evidence  of  what  was  done  laft 
Year  was  nothing  to  the  Purpofe,  there  being 
nothing  mentioned,  in  the  Indictment,  of  the 
laft  Year. 

But  the  Court  obferved  that  it  was  faid  in 
the  Indictment,  Divers  Days  and  Times,  as 
well  before  as  after ;  and  therefore  the  Indict- 
ment comprehended  what  was  done  laft  Year 
as  well  as  this :  Nor  were  the  Wrtnefles,  or 
the  King's  Counfel,  tied  up  either  to  the  par- 
ticular Time  or  Place  mentioned  in  the  Indict- 


to  be  a  legal  Witnefs,  he  could  not  be  a  good 
one. 

The  Court  anfwered,  That  not  only  in 
Treafbn,  but  in  Robery  and  Felony,  the  Par- 
ties were  ever  allowed  to  be  good  WitnefTes 
againft  their  Accomplices. 

Mr.  Charmck  continued  his  Defence,  and 
obferved,  as  to  Capt.  Porter's  Evidence,  that 
he  acknowledged,  he  (the  Prifoner)  had  never 
feen  the  Commiffion  from  King  'James  j  and 
that,though  he  teftified  they  were  to  command 
a  Party,  he  did  not  fay  which  Men  were  to 
be  of  it ;  and  it  was  not  to  be  fuppofed,  when 
the  Defign  was  fb  near  being  put  in  Execu- 
tion, it  fhould  not  be  known  who  were  to  en- 
gage in  it  :  And  though  Porter  faid  he  fent 
him  a  Lift  of  Names  written  with  his  own 
Hand,  he  did  not  fay  he  faw  him  write  it  ; 
and  Similitude  of  Hands  was  never  thought 
to  be  good  Proof  in  Criminal  Cafes :  Nor  was 
there  any  Proof  of  their  providing  Arms  or 
Horfes,  or  any  other  Overt  Act  of  this  bloody 
AffafTination,  which  he  confefled  he  contrived 
and  carried  on  himfelf. 

That  the  Evidence  of  Mr.  De  la  Rue  was 
but  Hear-fay  ;  and  even  that  very  impro- 
bable ;  particularly  the  Scheme  of  carrying  the 
Prince  of  Orange  alive  into  France.  How 
was  it  poffible  they  fhould  carry  him  off  to 
Sea  ?  They  muft  have  been  Madmen  to  have 
entertained  fuch  a  Chimaera.  That  Captain 
Porter  and  De  la  Rue  contradicted  one  another 
alfb  in  their  Evidence.  Captain  Porter  faid, 
they  were  to  attack  the  Guards  together  ;  and 
the  other  faid,  that  he  (the  Prifoner)  was  to 
attack  the  King  with  Sir  George  Barclay.  That 
Be  la  Rue  did  not  fay  he  talked  to  him  about 
killing  the  King,  but  in  general  of  the  Affair  5 
and,  indeed,  that  it  appeared  De  la  Rue  was 
fet  to  trepan  him,  which  fhews  he  bore  him 
Malice ;  and  cited  Sir  Robert  Atkyns,  who 
held,  That  he  that  acknowledged  himfelf 
to  be  Partaker  of  the  Crime,  muft  be  a  bad 
Man,  efpecially  if  it  appeared  the  Witnefs 
had  trepaned  the  Frifoner.  Shall  fuch  a  one 
(fays  Sir  Robert}  be  a  credible  Witnefs  y  and 
believed  againft  the  Prifoner  ?  God  forbid  I 

That  the  Evidence  of  Pendergrafs  againft 
him  confifted  of  Hear-fay  alfb.  And  as  to 
Bertham's  Evidence,  it  was  very  improbable 
that  this  Matter,  which  was  fb  great  a  Secret, 
he  fhould  communicate  to  a  private  Trooper  : 
Nor  could  any  body  tell  what  to  make  of  thofe 
Words,  Sake  off  the  Spark.  He  did  not  fay 
he  talked  to  him  of  killing  the  King,  but 
only  that  he  might  ride  out  and  nke  the  Air  j 
and  there  he  (hould  meet  with  his  Acquain- 
tance. 


He 
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He  hoped,  therefore,  the  Court  would  be 
of  Opinion,  that  the  Evidence  produced  a- 
gainft  him  was  frivolous  and.  weak  ;  and  that, 
if  it  were  all  true,it  was  only  Difcourfe.  They 
were  forced  to  fupply  in  Words  what  was 
wanting  in  Fair..  He  did  infift  upon  it,  there 
was  not  plain  and  manifeft  Proof,  but  only 
Prefumptions,  and  defired  the  Judges  would 
tell  the  Jury  plainly,  what  was  legal  Evidence, 
and  what  was  not  -%  and  then  what  was  fuffi- 
cient  Proof  of  any  one  Overt  Act  or  Species 
of  Treafbn  :  That  they  would  not  leave  it  to 
the  Apprehenfion  of  the  Jury,  but  inform 
them  truly,  what  was  legal  Evidence,  and 
what  of  that  Sort  had  been  given  at  this 
Trial.  He  added,  That  this  was  a  ftrange 
Sort  of  Confpiracy  :  Forty  Men  only  to  com- 
mit this  Fact  on  the  King  in  his  Coach,  and 
to  attack  the  Guards.  Could  it  be  fuppofed 
that  any  Man,  in  his  Senfes,  would  attempt 
fuch  a  Thing,  without  any  Regard  to  his  own 
Security  ?  The  Guards  were  at  leafb  treble 
the  Number,  and  much  better  appointed  and 
provided  :  And  that  Forty  fhould  attack  tre- 
ble their  Number,  in  divided  Bodies,  were 
to  mix  Fancy  and  Madnefs  with  Refolution  ; 
especially  when  they  had  no  Caftle  or  For- 
trefs  to  fly  to,  and  none  to  fupport  and  affift 
them  ;  They  ought  to  be  confined  to  Bedlam 
rather  than  Newgate,  if  they  were  capable  of 
fuch  Rafhnefs  and  Folly. 

Then  Mr.  King  entered  upon  his  Defence, 
and  demanded  of  Capt.  Porter,  If  there  was 
any  thing  mentioned  of  killing  the  King,  when 
they  rode  out  to  view  the  Ground  ?  To 
which  Porter  anfwered,  That  the  Day  before 
they  went  to  view  the  Ground,  they  dined 
together  at  the  Nags-Head,  and  King  asked 
if  he  (the  Wicnels)  was  to  meet  Knightley, 
and  view  the  Ground,  in  order  to  fettling  the 
Defign  which  was  then  talked  of  and  confult- 
ed  about :  And  Capt.  King  defired  to  go  with 
them  ;  and  they  lay  at  Knight s  bridge  :  And 
while  they  were  viewing  the  Ground,  they 
difcourfcd  of  the  Situation  of  the  Place  ;  and 
King  did  not  approve  of  the  Place  on  this  Side 
the  Water,  but  liked  the  Ambufcade'  better, 
which  was  to  have  been  on  the  other  Side  the 
Water. 

King  replied,  he  did,  indeed,  go  abroad 
with  Capt.  Porter  and  Mr.  Knightly,  but  it 
was  merely  to  take  the  Air ;  and  oblerved,  as 
to  Mr.  De  la  Kite's  Teftimony,  that  he  did 
not  fay  he  ever  told  him  of  a  Defign  to  de- 
ftroy  the  King  :  And  Mr.  Pendergrafs  laid, 
they  difcouried  of  the  Matter,  but  did  not 
explain  what  that  Matter  was  ;  nor  did  Boyfe 
charge  him  with  a  Defign  of  killing  the  King  : 
And  as  to  what  was  Treafbn,  and  what  was 
Evidence  of  it,  he  left  it  to  the  Court  to  in- 
form the  Jury. 

Keyes  the  Trumpeter  being  ordered  to  enter 
upon  his  Defence,  faid,  he  was  Servant  to 
Mr.  Porter,  who  was  now  become  a  Witnefs 
againft  him  ;  and  that  he  did  nothing  but  by 
his  Orders  and  Perfuafion. 

The  Chief  Juftice  told  him,  the  Commands 
of  his  Mafter  could  not  excufe  his  having 
committed  High  Treafbn  :  It  was  proved  he 
had  bought  Horfes,  and  was  acquainted  with 
the  Defign,  and  engaged  in  it. 


Keyes  replied,  he   knew  nothing  of  it;  his     1695- 
Mafter  was    pleaied  to   jeft    with  him    Some  8VS-"- 
I  Times,  and  he  might  fay  Things  he  did  not  ^^^"^ 
regard. 

Then  the  Chief  Juftice  directed  the  Jury, 91*  Cliff 
and  faid,  It   was   very  true,  as   Mr.  Charnock  ffi'** 
had  oblerved,    that    bare    Words  were  not    ' 


Directions 
to  the 


Treafbn  in  fome  Cafes :  Loofe  Words,  fpoken  y,„v. 
without  any  relation  to  any  Act  or  Defign, 
were  not  Treafbn,  or  an  Overt  Act  of  it; 
bnt  Arguments  and  Words  of  Perfuafion,  to 
engage  another  in  fuch  a  Defign  or  Refolution, 
and  directing  or  propofing  Means  to  effect  it, 
were  Overt  Acts  of  High-Treafbn :  It  was 
the  Imagination,  the  compaffing,  and  defigning 
the  Death  of  the  King  that  was  the  Treaibn  ; 
there  was  no  Way  of  difcovering  thofe  Com- 
paflings  and  Imaginations,  but  by  fome  Exter- 
nal Act  that  manifefted  fuch  Intention  or 
Purpofe;  and  any  Thing  that  was  a  ivianife- 
ftation  of  fuch  a  Defign  was  an  Overt  Act  : 
And  here  had  been  proved  feveral  Meetings 
and  Confutations,  and  Propofals  at  thole 
Meetings,  about  the  Ways  and  Methods  for 
bringing  about  the  Defign  of  Affafllnatiofi- 
And  it  was  never  yet  doubted,  but  to  meet 
and  confult  to  kill  the  King,  was  an  Overt 
Act  of  High-Treafon  ;  and  Mr.  Ghatmck's 
endeavouring  to  engage  Bertham  in  the  En- 
terprize  was  another  Overt  Act. 

As  to  that  Objection  to  the  Credibility  of 
the  Witneffes,  That  they  had  acknowledged 
themfelves  involved  in  the  fame  Crimes,  they 
were  however  legal  Witneffes ;  but  their  Cre- 
dit in  this,  as  in  all  other  Cafes,  was  left  to 
the  Jury  :  That  fuch  Evidence  had  been  al- 
ways allowed;  and  unlefs  the  Accomplices 
were  admitted  to  be  Witneffes,  Governments 
could  never  be  fecure  againft  fuch  villainous 
Enterprizes. 

The  Jury,  withdrawing  for  half  an  Hour  to  jn  three 
confider  of  the  Evidence,   brought  in  all  the  convitted, 
three  Prifbners  Guilty  ;  and  then  the  Court 
adjourned. 

In  the  Afternoon  the  Prifbners  were  brought 
into  Court  again,  and  it  being  demanded  of 
them  feverally,  What  they  could  fay,  why 
Judgment  fhould  not  be  pronounced  againft 
them?    Mr.  Charnock  again   teftified,    They 
ought  to  have  had  Couniel  and  a  Copy  of  the 
Indictment,  &c.  according  to  the  late  Act: 
He  alio  made  fome  trivial  Objections  to  the 
Latin  of  the   Indictment,  which  being  over- "wa- 
rded, the  ufual  Sentence  in  Cafes  of  High-*^' 
Treafbn  was  pronounced,  and  they  were  all 
executed  at  Tyburn,  on  IVednefd 'ay  the  18th  and  Exe- 
of  March  1  695-6.  when  they  left  the  follow- cuUd' 
ing  Papers  with  the  Sheriffs. 

Mr.  Cbamock's  Faper. 

TH  A  T  I  nvght  avoid  Diffractions,  and -7^  pa- 
be  compofed  as  much  as  is  poffible  at^j  left 
the  Time  of  my  Execution,  I  thought  it  much  ™'th  'he 

•    \        u-  u      ni_       Sheriffs. 

more  proper  to  communicate  this  to  the  She- 
riffs, than  to  give  my  felf  the  Uneafinefs  of 
fpeaking,  leaving  it  to  them  to  publifh  (if 
they  fhould  think  convenient)  for  the  Satis- 
faction of  the  World ;  and  in  what  I  have  to 
fav,  I  have  taken  as  much  Care  as  I  could  to 

be 
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be  fhort,  that  I  might  not  lofe  Time  in  my 
greateft  Concern. 

As  concerning  an  Tnvafion  intended  by 
King  James  upon  England,  there  was  certain 
Intelligence  of  it  from  abroad,  I  prefume 
every  Body  was  fatisfied;  and  to  the  facilita- 
ting of  which,  I  own  that  my  felf  and  fbme 
others  did  agree  upon  the  Undertaking  to  at- 
tack the  Prince  of  Orange  and  his  Guards, 
for  which  I  am  now  to  fuffer :  But  I  think  my 
felf  obliged,  by  all  the  Ties  imaginable,  both 
of  Conference  and  Honour,  to  declare,  that 
as  for  any  Order  or  Commiffion  of  King 
James's ,for  affaffinating  the  Prince  of  Orange, 
I  never  law  nor  knew  of  any  ,  but  have  had 
frequent  .Affurances  of  his  having  rejected  fuch 
Propofals  when  they  have  been  offered. 

I  confefs,  I  did  hear  that  there  was  a  Com- 
miffion arrived  for  levying  War ;  and  which 
was  natural  to  believe,  if  the  King  was  in 
fuch  a  Readinefs  to  come  over  as  was  report- 
ed j  but  if  there  was  any  fuch  Authority  as 
that,  I  declare  I  never  faw  it. 

As  to  what  regards  the  Body  of  the  Roman 
fcatbolicks,  I  muft  do  them  this  Juftice,  and 
which  I  dare  be  pofitive  in,  that  they  had  no 
manner  of  Knowledge  of  this  Defign :  Nor 
do  I  believe  it  was  communicated  to  any 
other  Party  of  fuch  as  are  reputed  the  King's 
Friends  -3  but  carried  on  merely  by  a  fmall 
Number,  without  the  Advice,  Content,  or 
Privity  of  any  Parties  whatfbever. 

I  ask  Forgivenefs  of  all  the  World  for  what 
Offences  or  Injuries  I  have  done  to  themj 
and  I  am  (I  blefs  Almighty  God)  in  perfect 
Charity  with  all  Mankind. 

Robert  Chamock. 

Mr.  King's  Paper. 

I  A  M  now  within  a  few  Moments  of  Eter- 
nity, brought  to  this  Place  by  the  juft 
Hand  of  God,  in  Punifhment  of  all  my 
Crimes  ;  but  particularly  of  that  of  which  I 
have  been  lately  arraigned,  and  for  which  I 
Hand  here  condemned ;  but  I  hope  that 
Goodnefs  of  God,  which  has  given  me  a 
Senfe  of  my  Wickednefs,  will  accept  my  Re- 
pentance, and  fhew  Mercy  on  me  ;  which  I 
hope  to  obtain  through  the  Paffion  and  Me- 


rits of  my  Redeemer,  upon  whom  I  entirely 
caft  my  felf. 

And  that  I  may  find  his  Mercy,  I  think 
my  felf  obliged  to  do  Juftice  to  my  Neigh- 
bour, that  fo  none  may  fuffer  wrongfully  on 
my  Account :  And  therefore,  as  I  am  fbon  to 
anfwer  the  Truth  of  what  I  fay  before  the 
Tribunal  of  God, 

Firft,  I  declare,That  I  never  faw  any  Ov&ct 
or  Commiffion  for  King  James's  promoting 
the  Affaffination  for  which  I  am  condemned, 
neither  do  I  know  of  any  fuch  Order  or  Com- 
miffion. 

Secondly,  That  this  Defign  was  not  under- 
taken with  any  general  Knowledge  or  Ap- 
probation of  any  Body  of  Men,  either  Ca- 
tholick  or  Proteftant. 

Laftly,  That  I  did  not  engage  in  it  on  Pre- 
emption of  any  King-killing  Principles  that 
could  juftify  fuch  an  Undertaking ;  but  was 
drawn  into  it  by  my  own  Rafhnefs  and  Pa£ 
fion ;  for  which,  and  all  other  Sins,  I  heartily 
befeech  God  to  forgive  me. 

And  I  hope  that  fuch  who  think  the  Mis- 
fortune of  their  Tmprifonment  or  Trouble  is 
derived  from  my  having  been  engaged  in  this 
Enterprize  ;  or  fuch  to  whom  it  has  any  ways 
given  Scandal,  that  they  will  admit  me  to 
their  Pardon,  as  I  freely  and  heartily  forgive 
all  Mankind.  In  this  Difpofition  of  a  fin- 
cere  Repentance,  and  true  Charity,  I  com- 
mend my  Soul  into  the  Hands  of  God,  and 
hope  to  find  Mercy  from  him  :  And  for  this 
I  beg  all  your  Prayers. 

Edward  King. 

Mr.  Keyes's  Paper. 

I  A  M  going  to  appear  before  the  living 
God  :  I  truft  in  his  Mercy  that  he  will  for- 
give all  my  Sins  committed  to  this  laft  Mo- 
ment of  my  Life.  God  is  juft  in  all  his  Judg- 
ments, and  I  accept  of  this  Death  as  the  Pu- 
nifhment of  my  Iniquities.  I  forgive  all  my 
Enemies,  and  hope  through  a  hearty  Repen- 
tance, and  the  Merits  of  my  Saviour,  to  obtain 
Mercy. 

HaveMe  rcy  on  me,  O  Father  of  Mercy, 
and  through  thy  only  Son  forgive  me  all  my 
Sins!  tfhomas  Keyes: 


1695. 
S  W3. 

■Si>  John 
Freind'* 


The  Trial  of  Sir  John  Freind,  Knight,  for  High-  8$| 
Treafon,  at  the  Old-Baily,  London,  on  the  23d  of 
March  1695-6.    $W.  3. 


<-/-W- 


V%e  h- 

d/flmer.t- 


THE  Indictment  charges  the  faid  Sir 
John  Freind  with  High-Treafon,  in 
compaffing  and  imagining  the  Death  of  the 
King,  and  adhering  to  his  Enemies :  And  that 
the  faid  Sir  John  Freind,  in  Profecution  of 
his  faid  Treafons,  did,  on  the  firft  Day  of 
July  in  the  Seventh  Year  of  his  prefent  Ma- 
jefty,  and  divers  other  Days  and  Times,  du- 
ring the  prefent  War  with  France,  confult 
with  Robert  Cbarnock,  and  divers  other  Trai- 


tors, how  to  procure  Forces  from  the  French 
King  to  invade  the  Kingdom,  and  to  levy 
Forces  within  the  Kingdom  to  join  the  Inva- 
ders .*  And  that  he  did  fend  the  faid  Robert 
Cbarnock  to  France,  to  propofe  to  the  late 
King  James  the  obtaining  the  faid  Forces  of 
the  French  King :  And  that  the  faid  Sir  John 
Freind  did  traitoroufly  accept  a  Commiffion 
from  the  faid  King  James,  to  be  a  Colonel 
ofHorfe  of  the  Forces  intended  to  be  raifed 
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within  this  Kingdom  :  And  that  the  laid  Sir 
John  a&ually  raifed,  lifted,  and  kept  in  Pay, 
divers  Officers  and  Soldiers,  in  order  to  join 
the  French  King's  Forces  on  the  intended  In- 
vafion  ;  and  bought  up,  and  provided  Horfes 
and  Arms  for  them  ;  againft  the  Duty  of  his 
Allegiance,  &c. 

The  King's  Evidence  being  called,  and 
Captain  George  Porter  fworn.  Sir  John  Freind 
demanded,  if  he  was  a  Protectant  or  a  Papift  ? 
But  the  Court  told  him,  the  Witnels  was  not 
bound  to  anfwer  that  Queftion  j  becaufe  it 
might  fubject  him  to  a  Penalty. 

Then  Captain  Porter  depoled,  That  about 
the  latter  End  of  May,  or  the  Beginning  of 
June,  then  laft  palled,  the  Conlpirators  had 
two  Meetings;  the  firft  at  the  Kings-Head  in 
Le  ad tn-Hali- Street,  and  the  other  at  Mrs. 
Mount  joy's  in  St.  James's-Street :  At  the  firft 
Meeting  were  prelent  my  Lord  Montgomery, 
my  Lord  Aylesbury,  Sir  John  Freind,  Sir 
William  Perkins,  Sir  John  Fenwick,  Mr.  Cook, 
Captain  Charnock,  and  himleJf;  and  Mr.  Good- 
man came  in  after  Dinner :  At  thele  Meetings 
they  confulted  and  agreed  to  lend  Charnock  to 
France  to  King  James,  to  defire  him  to  bor- 
row of  the  French  King  Ten  Thouland  Men, 
to  make  a  Delcent  in  England;  and  that  Char- 
nock faid,  he  did  not  care  to  go  on  a  foolilh 
Errand  ;  and  therefore  defired  to  know,  what 
King  James  might  expect  from  them.  Where- 
upon they  laid,  he  might  affure  the  King 
whenever  they  had  Notice  of  his  Landing, 
they  would  join  him  with  a  Body  of  Two 
Thouland  Horfe,  and  every  one  of  them  ob- 
liged himlelf  to  bring  his  Quota. 

That  he  law  Charnock  after  he  came  back 
from  France,  and  he  told  him  (this  Witnels), 
That  King  James  thanked  them  for  their 
Kindnelsj  but  the  French  King  could  not 
fpare  ib  many  Men  that  Year :  That  he  (the 
Witnels^  was  at  another  Meeting  at  the 
Nag's-Head  in  St.  James's-Street,  with  Sir 
George  Barclay,  Sir  John  Freind,  Sir  William 
Perkins,  Mr.  Fergufon,  and  Captain  Charnock ; 
and  Harrifon  a  Popijh  Frieft  came  in  after 
Dinner,  and  fome  of  them  whilpered  toge- 
ther ;  whereupon  Sir  John  Freind  laid,  Is 
there  any  Thing  behind  the  Curtain  ?  If  there 
be,  I  am  not  fairly  dealt  withal  ;  I  will  pro- 
ceed no  further. 

Captain  Price  Blair  depoled,  That  about 
two  Years  before,  Sir  John  Freind  Ihewed  him 
a  Commiffion  from  the  late  King  James, 
conftituting  him  a  Colonel  of  Horfe  •  and 
that  Sir  John  promiled  him  (the  Witnels), 
that  he  fhould  be  his  Lieutenant  Colonel;  and 
he  law  leveral  Letters  in  Sir  John's  Hands, 
that  came  from  my  Lord  Melford,  and  Secre- 
tary Carcll,  who  were  with  King  James ; 
and  that  Sir  John  appointed  leveral  other  Of- 
ficers of  his  Regiment:  That  he  (the  Wit- 
nels) lifted  leveral  Men  thereupon,  and  re- 
ceived leveral  Sums  of  Money  of  Sir  John 
Fretndpx  of  Mr.Piggott  by  his  Order,to  fpend 
on  them  ;  the  laft  five  Pounds  was  paid  by  Pig- 
gott,  in  .the  Prelence  of  Sir  John  Freind,  at 
Jonathans  Coffee-Houfe  ;  for  Piggott  had  re- 
ceived Money  of  King  James  to  repay  Sir 
John  Freind  what  he  had  advanced,  for  faci- 
litating Colonel  Parkers  Elcape  out  of  the 
No.  21. 
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fewer  ;  and  Sir  John  Freind  told  this  Witnels 
he  had  advanced  an  Hundred  Pounds  for  that 
Service. 

That  he  (the  Witnefs)  telling  Sir  John  of 
the  Confpiracy  againft  the  Prince  of  Orange's, 
Life,  he  anfwered,  he  had  heard  of  it ;  and 
was  afraid  it  would  ruin  the  King's  Affairs  ; 
That  at  another  Time  Sir  John  faid,  he  would 
do  any  Thing  till  the  tfhoukn  Fleet  had  joined 
the  Br  eft  Fleet ;  and  that  he  advifed  the  Wit- 
nefs to  leulk  about  Town,  and  faid  he  would 
keep  himfelf  private,  left  they  Ihould  be 
taken  up  at  that  Time. 

Then  Blair  produced  a  Letter,  wherein  Sir 
John  defired  him  to  meet  him  at  Jonathan's 
Coffee- Home;  and  depofed,  that  when  he 
met  Sir  John,  in  Purfuance  of  that  Letter,  he 
received  an  Order  for  the  20 1,  mentioned  in 
it. 

The  Court  demanding,  what  he  received 
the  Money  for  ?  Blair  anfwered,  It  was  to 
drink  with  the  Men  that  were  to  ferve  in  his 
Regiment,  to  cherifh  them,  and  keep  them 
together. 

Here  Sir  John  Freind  faid,  That  Blair  was 
recommended  to  him  for  a  very  honeft  Man, 
and  came  to  him  feveral  Times,  telling  him 
his  Neceffities  were  very  great ;  faid  he  was 
ready  to  ftarve,  and  had  a  great  Charge,  and 
begged  for  God's  Sake  he  would  beftow  Ibme- 
thing  on  him,  to  relieve  his  Neceffities :  And 
Sir  John  acknowledged  he  had  given  him 
Money  feveral  Times  ;  but  nexer  for  any 
other  Ufe  but  as  Charity,  and  defired  he  would 
declare  the  Truth,  if  he  had  not  feveral  Times 
written  theft  Words  to  him,  /  am  ready  to 
ftarve,  and  beg  you  will  reLete  my  Nccrjfi- 
ties. 

Blair  faidj  he  did  acknowledge  Sir  John 
had  given  him  Charity  ;  but  he  had  fpent  {o 
much  Money  in  his  Bufinels,  as  reduced  him 
to  the  Want  of  it;  it  had  coft  him  many  a 
Pound  more  than  he  had  of  him  :  Adding, 
that  he  had  brought  in  feveral  Officers  to  Sir 
John,  particularly  Captain  Fijher,  Captain 
Symons,  Captain  Ridley,  and  Mr.  Richard/on, 
and  he  promiled  Fiftoer  in  his  Hearing,  he 
Ihould  be  his  eldeft  Captain,  upon  Condition 
he  would  bring  in  a  Troop. 

Then  Sir  John  Freind  entered  upon  his  De-  Sir  John 
fence,  and  laid,  he  owned  he  was  at  the FrdndV 
Meeting  at  the  Kings-Head  in  Ltaden-Hall-Dsfeme- 
lireet ;  but  there  was  nothing  fpoken  of  the 
Government,  or  of  raifing  Men ;  that  the  Wit- 
nelfes  were  Papifts,  and  not  legal  Witneffes 
againft  Proteftants ;  and  called  Mr.  Courtney 
as  a  Witnefs  for  him,  who  teftified,  That  he 
was  a  Prilbner  in  the  Gate-houfe  with  Captain 
Blair,  who  declared  before  him,  and  feveral 
more,  that  he  knew  nothing  of  a  Hot  ;  and 
that  reading  the  Flying-Poft  to  him,  wherein 
it  was  laid,  He  was  to  be  Lieutenant  Colonel 
to  Sir  John  Fraud,  and  had  received  a  great 
deal  of  Subfiftence  Money  for  the  Regiment; 
Blair  laid,  he  knew  nothing  of  any  Regi- 
ment or  Commiffion:  And  that  at  another 
Time  he  appeared  in  an  Agony,  and  under 
great  Remorle  of  Confcience ;  becaule  he 
was  to  be  an  Evidence  againft  Sir  John  Freind; 
and  his  Wife  laid,  he  would  not  do  it,  but  to 
lave  his  own  Life.  Other  Witneffes  teftified, 
8  E  that 
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that  both  Porter  and  Blair  were  reputed  Ro- 
man Catholicks :  And  Witneffes  appeared  to 
teftify,  That  Sir  John  Freitid  was  a  Prote- 
ftant,  and  had  a  fair  Character  j  and  parti- 
cularly Mr.  Lupton,  Curate  of  Hackney,  who 
faid,  he  officiated  as  Chaplain  in  Sir  John's 
Houie  j  and  that  after  the  Revolution  he  ufed 
to  pray  for  King  William  ;  and  he  had  often 
heard  him  fay,  Though  he  could  not  comply 
with  the  prefent  Government,  he  would  live 
peaceably  under  it,  and  never  be  concerned 
in  a  Plot  againft  it.  Mr.  Hoadly  (Father  of 
the  prefent  Bifhop  of  Winchester)  alfo  depo- 
fed,  That  Sir  John  was  a  good  Proteftant, 
and  ufed  to  exprefs  himfelf  with  great  Detef- 
tation  againft  King-killing,  and  Affaffinating 
Crowned  Heads. 

Sir  John  then  infilled,  That  a  Confutation 
to  levy  War  was  Dot  Treafbn  j  and  that  the 
being  at  a  Treafbnable  Confult  was  but  Mif- 
prifion  of  Treafbn ;  and  thereupon  the  Sta- 
tute of  25  Edw.  3.  was  read  ;  but  thefe  Points 
were  over-ruled  againft  him  ;  and  the  Lord 
C.  Juftice  Holt,  in  fumming  up  the  Evidence, 
Xlftke'^  °t»ferved,  That  this  Statute  contained  divers 
fumsup  the  Species,  as,  1 .  The  Compafling  the  Death  of 
Evidence,  the  King  •  and,  2  Levying  War :  But  a  bare 
Confpiracy,  or  Defign  to  levy  War,  was  not 
within  this  Law  againft  Treafon  :  But  if  the 
Defign  or  Confpiracy  be  either  to  kill  the  King, 
or  to  dipofe  or  imp n fen  him,  or  to  put  any  Force 
or  Reftraint  upon  him  ;  and  the  Way  propofed  to 
effecJ  any  of  thefe  is  by  levying  War  ;  there  the 
Confutation  and  Confpiracy  to  levy  War  is  High 
^treafon,  though  no  War  be  actually  levied  : 
For  fiich  Confutations  and  Confpiracies  are 
Overt  ^  dls,  proving  the  defigning  or  compaf- 
fing  the  Death  of  the  King,  which  was  the 
firft  Treafbn  fpecified  in  the  Statute  of  25 
Edw.  3.    That  where  a  Man  defigned  the 


Death,  Depofition  or  Deftruc"tion,of  the  King,  *&91- 
and,  purfuant  to  that  Defign,  agreed  and  con-  ^^_^! 
fulted  to  levy  War  ;  that  this  fhould  not  be 
High  Trealon  unlefs  a  War  was  actually  le- 
vied :  Sthis  was  a  very  ftrange  Doctrine  :  A 
War  may  be  levied,  indeed,  without  any  De- 
fign upon  the  King's  Perfon  ;  which,  if  actu- 
ally levied,  however,  is  High  Treafbn  ;  but 
a  bare  Defign  to  levy  fuch  a  War  was  not 
Treafbn  :  As  for  Example,  the  Rifingin  Arms 
to  pull  down  all  Enclofures,  to  expel  Stran- 
gers, or  to  pull  down  Bawdy-houfes,  without 
Authority,  was  levying  War  and  Treafbn  : 
But  the  bare  purpofing  and  defigning  to  Rife 
in  Arms  for  fuch  Purpofes,  was  hot  Treafbn. 
If  Perfbns  affembled  themfelves  alfb,  and  act- 
ed  with  Force  in  Oppofition  to  fbme  parti- 
cular Law  which  they  thought  inconvenient, 
and  hoped  thereby  to  get  it  repealed,  this  was 
levying  War  and  Treafbn  :  But  the  purpo- 
fing and  defigning  it  was  not  fb.  When  Men 
endeavoured,  in  great  Numbers,  with  Force,  to 
procure  fome  Reformation  in  the  Church  or 
State,  without  purfuing  the  Methods  of  Law, 
I'hat  was  a  levying  War,  and  ^treafon  within 
the  Statute  ;  but  the  Purpofing  and  Defigning  it 
But  if  there  was  a  Purpofe  to 
King,  to  depofe  him  from  his 
reftrain  him  (in  the  Exercife  of 
his  Power),  or  to  put  any  -Force  upon  him, 
and  it  was  propofed  or  defigned  to  effect  any 
of  thefe  by  War  ;  fuch  a  Confpiracy  or  Con- 
futation to  levy  War,  for  bringing  any  fuch 
Defigns  to  pafs,  was  an  Overt  Act  of  High 
Treafon. 

Then  the  Jury  withdrew,    and  returning  Sir  John 
half  an  Hour  afterwards,  broueht  in  the  Pri- Frelnd 
foner  Guilty. 

See  the  Sentence  and    Execution  after  ths 
next  Strial. 
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The  Trial  of  Sir  William  Perkins,  Knt.  for  High 
Treafon,  at  the  Qld-Baily,  London,  on  the  24th 
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^J I  R  William,  at  his  Arraignment,   com- 
plained that  a  Cheft  of  Plate,   that  was 
•the  Prifo-fent  him  by  his  Wife,  wasfeized  by  the  She- 

wP//,'*riff:  To  which  Mr-  Sheriff  ^uckingham  an" 
fwered,  it  was  lodged  at  Mr.  Secretary  T'rum- 

baWs  Office ;  and  when  they  took  it  from 
thence  they  gave  a  Receipt  to  return  it  thi- 
ther :  But  the  Chief  Juftice  faid,  He  muft 
have  the  Plate  for  his  Subfiftence  in  Prifbn ; 
and  fome  Care  fhould  be  taken  about  it. 
'the  indiB-  The  Indidtment  charges  the  faid  Sir  Wil- 
m'ni-  Ham  Perkins  with  compafling  the  Death  of 
the  King,  and  adhering  to  the  King's  Ene- 
mies ;  and  that  in  Profecution  of  his  faid 
Treafbns,  he  did,  on  the  ift  Day  oijuly,  in 
the  7th  Year  of  the  King,  in  the  Parifh  of  St. 
Paul  Covent-Garden,  in  the  County  of  Mid- 
dlefex,  together  with  Robert  Charnock,  and 
other  falfe  Traitors,  meet  and  confult  how  to 


procure  Forces  from  the  French  King,  and  to 
raife  a  Rebellion  in  his  Kingdom,  and  join 
the  faid  Forces  at  their  Landing  :  And  that 
they  did  confult  and  agree  to  fend  the  laid 
Robert  Charnock  into  France,  to  the  late  King 
James,  to  defire  him  to  procure  Forces  of  the 
faid  French  King,  for  the  laid  intended  In- 
vafion  :  And  that  the  faid  Sir  William  Per- 
kins, to  facilitate  the  faid  Invafion,  did  after- 
wards, on  the  10th  of  February,  in  the  Year 
aforefaid,  and  in  the  Parifh  and  County  afore- 
faid,  confult  and  agree  with  the  laid  Robert 
Charnock,  and  other  Traitors,  to  afTaflinate 
his  .prefent  Majefty  ;  and  that  Forty  Horfe- 
men,  with  Arms,  &c.  fhould  form  an  Am- 
bufcade  for  that  Purpofe  .  And  that  the  faid 
Sir  William  did  undertake,  for  his  Part,  to 
provide  five  of  the  Horfes  to  be  employed  in 
I  that  Enterprizei    and  did  buy   Horfes  and 
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Arms,  and  lift  Men,  in  older  to  raife  a  Re- 
bellion, and  join  the  faid  French  King's  For- 
v  "~  ces,  as  foon  as  the  faid  Aflaffination  and  Mur- 
der of  the  King  fhould  be  committed ;  againft 
the  Duty  of  his  Allegiance,  Sc. 
•Orftr"  the      Sir  William  having  pleaded  Not  Guilty,  de- 
Bmefit  of  fire(j  ^  might  have  Counfel,  according  to  the 

'#/'w    Iate  Al^  »    for  that  A<^  iaid>  **"  was  Jllft 
his  Trial     and  reajonable  I    And  what  would  be  juft  and 

might  be     reafonable  To-morrow,  was  fo  To-day  ;  and 

put  off.       jf  convenient  Notice  had  been  given  him  of 

his  Trial,  he  fhould  have  had  the  Benefit  of 

the  A6t :  That  no  one  could  ever  want  the 

Advantage  of  that  Statute  for  the  future,  or 

fuffer  by  fuch  Want,  but  himfelf  5    which  was 

Both  deni-^  particular  Hardfhip  on  him  :    And  defired 

that  the  Trial  might  be  put  off  but  one  Day, 

becaufe  fome  of  his  Witneffes  were  abfent, 

whofe  Names  he  would  give  in. 

But  the  Chief  Juftice  would  give  no  further 
Time,  and  ordered  the  Jury  to  be  fworn,  of 
whom  the  Prifbner  challenged  two,  becaufe 
they  were  the  King's  Servants ;  but  was  told 
by  the  Chief  Juftice,  This  was  no  good  Caufe 
of  Challenge.  He  afterwards  challenged  30 
more  of  the  Pannel  peremptorily. 

Then  the  King's  Witneffes  were  called  ; 
and  firft  Captain  Porter  was  fworn,  who  tefti- 
fied,  That  Sir  William  Perkins  dined  with 
Cbamock,  and  the  reft  of  the  Confpirators, 
mentioned  in  the  former  Trial,  at  the  Kings- 
Head  in  Leadenhall-ftreet;  and  afterwards  met 
them  at  Mrs.  Mount  joy's  in  St.  James's-ftrcet  ; 
and  that  it  was  refolved  at  both  Places  to  fend 
Mr.  Cbamock  to  France,  to  concert  Meafures 
with  King  James,  and  the  French  King,  for 
fending  over  Ten  Thoufand  Men,  and  to  af- 
fure  them,  the  Confpirators  would  join  them 
with  Two  Thoufand  Horfe  on  their  landing. 

That  he  met  Mr  Cbamock  after  his  Return, 
who  told  him,  the  French  King  could  not 
fpare  fo  many  Men  at  that  Time ;  and  that 
he  had  acquainted  the  Lord  Aylesbury,  and 
Sir  William  Perkins,  with  the  Anfwer  he 
brought. 

Capt  Porter  teftified  further,  That  he  was 
at  leveral  Consultations  with  Sir  George  Bar- 
clay, Mr.  Cbamock,  Sir  William  Perkins,  and 
other  Confpirators,  at  the  Globe  in  Hat  ton- 
Garden,  at  the  Nags-Head  in  Caveat-Garden, 
and  at  the  Sun  in  the  Strand,  where  it  was 
debated,  how  they  fhould  affaffinate  the  King, 
as  he  came  from  Richmond  after  Hunting. 
That  Sir  George  Barclay  faid,  He  had  recei- 
ved 800/.  from  King  James's  Secretary,  to 
buy  Horfes  for  the  Enterprize  j  and  they  a- 
greed  that  Forty  Horfe  fhould  be  the  Num- 
ber, of  which  Sir  George  Barclay  was  to  fur- 
nifh Twenty,  with  Men,  Arms,  and  all  Ac- 
coutrements. That  he  (the  Witnefs)  pro- 
mifed  to  bring  feven  or  eight  Horfes :  Sir 
William  Perk-ns  engaged  to  bring  five,  where- 
of three  were  to  be  mounted  with  his  own 
Men,  and  the  other  two  by  Men  the  Witnefs 
was  to  bring :  That  he  (Porter)  asked  Sir 
William  Perkins  if  he  had  feen  the  Commif- 
fion,  and  he  faid  he  had  ;  and  that,  becaufe 
King  James  would  not  truft  any  of  his  Mini- 
fters,  it  was  written  with  his  own  Hand  ,  and 
the  Purport  of  it  was,  For  levying  War  on 


the  Perfon  of    the   Prince  of  Orange  (the     1695. 
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That  the  Evening  after  they  had  viewed  '^~v~*' 
the  Ground,  the  Conipirators  met  at  the  Nag's- 
Head,  among  whom  were  Sir  George  Barclay, 
Mr.  Cbamock,  and  Sir  William  Perkins  ;  and, 
upon  the  Report  of  the  Witnefs,  and  the  reft 
that  viewed  it,  it  was  refolved,  the  Affaffina- 
tion  fhould  be  on  this  Side  the  Water,  in  the 
Lane  between  Brentford  and  Sturnham-Grem  ; 
and  Saturday  the  15th  of  February  was  fixed 
for  the  Execution  of  it :  But  the  King  not 
going  abroad  that  Day,  Saturday  the  22d  was 
refolved  on  ;  and  two  Men  were  pofted  at 
Kenfington  to  give  Notice  of  the  King's  going 
out.  That  on  the  Friday  before  the  2  2d,  Sir 
George  Barclay,  Capt.  Cbamock,  Sir  William 
Perkins,  and  this  Witnefs  (Porter)  met  at 
the  Sun  Tavern  in  the  Strand;  and  Sir  George 
Barclay  faid,  He  was  afraid  the  Thing  was 
difcovered ;  but  the  Witnefs  anfwered,  If  ic 
had,  they  fhould  not  have  been  in  that  Houfe 
at  that  Time:  And  Sir  George  replied,  Let  as 
go  on  and  try  another  Day  :  And  Sir  William 
Perkins  being  asked  if  his  Horfes  were  come 
to  Town,  he  laid,  they  were  to  come  that 
Night :  And  the  Witnefs  faying,  Two  of  his 
were  not  fit  for  Service,  Sir  William  anfwered, 
He  would  fend  to  Mr.  Lewis,  the  Earl  of 
Fe<verfi?am's  Gentleman,  for  two  more  ,-  and 
accordingly  fent  him  two  the  next  Morning, 
and  let  him  know,  Mr.  Lewis  could  furnifh 
two  or  three  more.  That  the  Witnefs  did 
not  fee  Sir  William  Perkins  on  Saturday  the 
2 2d,  but  he  (the  Witnefs)  met  fbme  of  the 
Confpirators,  who  were  to  affift  in  the  Enter- 
prize j  and  Notice  was  brought  them  firft, 
that  the  Guards  were  gone  abroad,  and  the 
King  would  go  out ;  at  which  they  were  all 
glad  ;  but  afterwards  News  was  brought  them 
that  the  King  did  not  go  out  -,  whereupon, 
they  concluded  the  Thing  was  difcovered ; 
and  he  (Porter)  went  out  of  Town. 

Here  one  of  the  Jurymen  asked  Porter,  If 
there  was  any  Difcourfe  of  the  Affaffination 
in  the  Prefence  of  Sir  William  Perkins,  and 
what  he  faid  to  it  ? 

Porter  anfwered,  He  could  not  tell  exactly 
what  he  faid  ;  but  only  that  Sir  William  agreed 
to  it,  and  was  to  furnifh  five  Horfes  for  it ; 
and  faid  it  was  neceflary  to  be  done,  for  it 
would  facilitate  the  bringing  the  King  in  ; 
though  he  could  not  engage  himfelf  perfonally 
in  it,  becaufe  he  had  a  Regiment  to  look 
after. 

Then  Abraham  Sweet  was  fworn,  and  tef-  Sweet** 
tified,  That  about  Chriftmas  laft  Sir  William  Evidence. 
Perkins  told  him,  he  expected  King  James's 
landing :  He  had  the  King's  Word  for  it : 
His  own  Troops  was  compofed  of  Old  Sol- 
diers ;  and  that  there  were  fbme  Gentlemen 
who  were  Captains,  and  old  Officers,  that 
would  ferve  as  Voluntiers  under  him  ;  and 
that  thefe  Words  were  fpoken  at  Sir  William's 
Houfe  in  Hertford/hire. 

That  Sir  William  alfo  made  a  Journey  into 
Leicefierjhire,  and  at  his  Return,  told  this  Wit- 
nefs that  he  had  met  his  Friends,  and  the  Weft 
was  as  well  inclined  to  the  King's  Intereft  as 
the  North  :  That  about  the  nth  of  February 
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Sir  William  lent  for  him  (this  Witnefs)  to  come 
to  Town,  and  he  came  to  Sir  Williams  Lodg- 
'  ings  in  Norfolk-Street :  When  he  told  him  the 
Bufinefs  he  defigned  for  him,  he  did  not  think 
he  mould  do,  becaufe  of  his  Family  ;  but 
ordered  him  (the  Witnefs")  to  fend  him  up 
three  of  his  ftrongeft  Horfes  out  of  the 
Country. 


Mr 


8W.. 


Haywood's,  andcarried  away  fix  or  eight 
Boxes. 

Haywood  depofed,  That  Mr.  Charnock  mar-  Haywood'j 
ried   his  Sifter,  and   that   Sir  Williams  WtextEviaer.ct. 
brought  him  a  Letter,  about  Michaelmas  laft, 
from  Mr.  Charnock,  to  defire  he  might  lodse 
the  Boxes  abovementioned 


at  his  Houfe,  and 
That  the  Witnefs  being  ordered  to  [that  he  took  them  in  upon  his  Brother  Charnock' s 

Account :  And  they  were  fetched  away  upon 
Aflo-Wedncfday  laft,  as  the  former  Witnefs 
depofed 


come  to  Town  again,  Sir  William   then  asked 
him,  If  he  had  made  Provifion  for  his  Family  ? 
and  when  he  anfwered  No,  Sir  William  asked 
him.  Why  he  came  up  then  ?    and    he  dined 
that  Day  with  Sir  William,  Mr.  Charnock,  and 
one  Chambers,  who  came  that   Morning  from 
Kenfmgtcn,  who  faid  William  kept  as  clofe  as 
as  a  Fox. 
Eubank'i       Eubank,  Sir  William's  Groom,  teftified,  That 
Evidence,  in  January  laft,  he  went   with  his   Mafter  to 
Leicefer,    and  that  Captain  Scudamore  went 
with  them,  and  one  Tarborough,  and  a  Gentle- 
man in  Black,  who  faid   they   came   out  of 
TbrkfJjire,  met  them  at  Leicefter. 

That  on  Friday  the  14th  of  February  laft, 
he  brought  up  three  Hories  to  the  George  in 
Holbourn,  and  acquainting  his  Mafter  Sir  Wil- 
liam with  it,  he  faid  he  thought  he  fhould  go 
Home  that  Night,  but  did  not  go  down  till 
the  Monday  following,  when  Mr.  Holmes  went 
him  :  That  the  Friday  following  they  came  to 
Town  again,  with  four  Horfes  furnifhed  with 
Piftols ;  and  the  next  Morning  the  Witnefs  was 
lent  to  Kenfington  to  one  Mr.    Brown,    who 


Whetfione,  Sir  William's  Tenant  teftified, JW«*- 
That  he  caaried  the  faid  Boxes  in  his  Wa^eon  ton<; ' 
from  Mr.  Hayzvocd's,  to  Sir  William's  Houfe, 
on  Aflo-Wednefday,  in  the  Night-time,  the  Ser- 
vant defiring  it  might  be  done  in  the  Night, 
and  they  were  put  into  the  Ground  by  the 
Side  of  the  Garden- Wall,  where  he  afterwards 
faw  them  dug  up,  and  there  were  Arms  in 
them. 

tfhomas  Watts  the  Conftable,  depofed,  That  Wats'* 
he  found  feveral  Boxes  of  Arms  hidden  under-  ¥-mience' 
ground  in  Sir  William  Perkins's  Garden  {viz.) 
four  dozen  of  broad  two-edged  Swords"  with- 
out Hilts,  and  a  Box  of  Hilts,  which  he  fup- 
pofed  Were  prepared  for  them,  Thirty-two 
Carbines,  and  Twenty-five  brace  of  Piftols. 

Freeman,  the  Hoftler  of  the  George,  teftified,  Freeman'* 
That  Sir   William   had  often  three   or  four&,itW 
Horfes  flood  at  that  Inn,  and  in  the  Week  be- 
fore the  Plot  was  discovered,  there  came  in  five 
on  the  Friday  Night  ;  four  with   Holfters  and 


belonged  to  the  Kitchen,  to  tell  him  he  came   and  Piftols,  and  a  led  Mare ;  and  there  were 


from  a  Gentleman  who  lay  at  a  Confectioner's 
againft  Gray's-Inn  in  Holbourn,  and  his  Anfwer 
was,  he  had  no  Bufinefs  to  fend  ;  but  wrote 
in  the  Witneffes  Almanack,  he  would  come  to 
Town  about  Ten  o'clock,  which  the  Witnefs 
fhewed  to  the  Gentleman  at  the  Confectioner's, 
a  lufty,  black  Man,  who  fpoke  broad  Scotch 
(Sir  George  Barclay),  who  bid  the  Witnefs  tell 
his  Mafter,  he  would  be  at  his  Chamber  ready 
for  him  ;  and  that  his  Mafter  thereupon  bid 
the  Witnefs  make  ready  the  Horfes,  for  he 
defigned  to  go  Home  by  and  by  ;  but  he  did 
not  come  to  the  Inn  till  three  or  four  in  the 
Afternoon ;  when  Mr.  Lewis,  and  the  Lord 
Feverfham's  Gentleman  came  with  him,  and 
asked  how  many  Saddles  had  been  lent  in  there, 
faying  there  fhould  have  been  Twenty-four  in 
all,  but  there  was  but  Twenty-two,  and  two  of 
the  Saddles  were  lent  to  two  Gentlemen  whofe 
Horfes  ftood  at  the  George-Inn. 

That  the  Witnefs  was  then  lent  down  into 
the  Country,  and  on  Monday  received  a  Letter 
.from  his  Mafter,  to  go  to  his  Servant  Richard 
Evans,  at  Sir  William's  Houfe  in  Warwickshire, 
with  a  Letter,  which  he  did ;  and  when  Evans 
had  read  the  Letter,  they  went  to  fetch  fix- 
Boxes  Home,  that  were  at  a  Tradefman's  Floufe 
about  two  Miles  off,  and  returning  to  his 
Mafter's  Houfe  with  the  Boxes  in  a  Waggon, 
at  ten  or  eleven  o'Clock  at  Night,  they  buried 
the  Boxes  in  the  Garden  ;  but  he  did  not  know 
what  was  in  them,  only  Evans  faid,  they  were 
precious  Goods. 
HipweH'j  Thomas  Hipwell  teftified,  That  on  Afh- 
Evidence.  Wednefday  laft,  about  feven  in  the  Evening, 
Richard  Evans,  and  Sir  William  Perkins's 
Tenant,  came  with  a  Waggon  to  his  Mafter's, 


two  pair  of  Jack-boots  wrapped  up  in  a  Horfe- 
cloth  ;  and  they  went  away  again  about  Satur- 
day Noon. 

That  there  were  three  other  good  Horfes 
ftood  at  the  George-Inn  a  Week ;  and  Sir 
William's  Groom  faid  he  had  orders  to  fee  them 
fed,  but  he  did  not  know  whofe  they  were  : 
That  the  Horfes  were  generally  about  fourteen 
Hands  high,  there  were  no  large  fized  Horfes 
amongft  them,  and  thofe  of  Sir  William's  he 
had  had  a  great  while. 

burton,  the  Landlord  of  the  George-Inn,  de-  "Eu,7on  ' 
pofed,  That  the  laft  Time  Sir  William  Perkins  Evtdence' 
came  to  his  Inn,  was  the  Friday  before  the 
Plot  broke  out,  when  he  came  with  four  or 
five  Horfes,  and  ordered  his  Groom  to  get 
them  ready  againft  Saturday  Morning ;  and  on 
Saturday  two  Gentlemen  rode  out  with  two  of 
them,  and  returning  about  three  Hours  after- 
wards, the  Horfes  were  all  of  a  Sweat,  they 
had  rid  hard,  and  in  the  Afternoon  all  the 
Horfes  went  out  of  Town.  That  two  or  three 
of  the  Horfes  which  came  up  on  Friday  had 
Holfters,  and  there  were  four  or  five  pair  of 
Horfe  Piftols. 

Sir  William  demanding  if  he  did  not  always 
ride  with  Piftols,  tfurton  anfwered,  he  feldom 
came  without  two  or  three  Pair,  when  he  had 
Servants ;  and  that  he  had  known  Sir  William 
come  up  with  more  Horfes  at  other  Times  : 
He  had  ufed  his  Houfe  four  or  five  Years. 

Sir  William   Perkins,  in  his  Defence,  faid,&>  Win.' 
That  there  was  but  one  Witnefs  to  any  one^erfkinsx' 
Overt  A&,  and  the  Law  required  two  ;   and    e*em 
as  to  his  Arms,  the  Witneffes  did  not  fay  for 
what  Purpofe  they   were  provided  ;  and,  in- 
deed, he  found  them   in  his  Houfe  when  he 
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came  to  his  Eftate,  as  he  could  have  proved, 
if  he  had  been  allowed  Time  to  fend  for  his 
Witnefles.  He  ordered  them  to  be  buried, 
becaufe  it  was  a  troublefbme  Time,  and  they 
might  have  given  fbme  Caufe  of  Sufpicion,  as 
he  was  known  to  be  affected  to  King  James  : 
However,  the  having  Arms  was  no  Treafbn. 
As  to  the  Horfes,  he  had  not  bought  one  thefe 
two  Years,  and  travelled  no  otherwife  than  he 
ufed  to  do  j  befides,  they  were  very  little ! 
Horfes,  (Pads)  not  fit  for  the  Service  they  , 
were  prefumed  to  be  for.  He  hoped  his  Life  ! 
fhould  not  be  taken  away  without  Proof,  and  | 
the  Law  ftrained  to  deftroy  him.  Levying 
War  was  one  Species  of  Treafbn,  and  flai- 
fination,  or  Conspiracy  againft  the  King's  Life, 
was  another.  That  his  Lordfhip  had  known 
him  many  Years,  and  that  his  Education  was 
not  to  War,  but  the  Gown  :  He  had  always 
lived  peaceably,  and  now,  in  his  old  Age, 
■was  grown  lame  in  his  Hands  and  Feet,  by 
the  Gout :  It  could  not  therefore  be  fuppofed 
he  fhould  be  engaged  in  fuch  a  Bufinefs  as  this. 

That  it  did  not  appear  he  had  a  Troop ; 
if  he  had,  where  were  they  ?  There  was  not 
one  Perfbn  proved  to  be  lifted,  or  named  : 
And  if  he  had  foolifhly  bragged  he  had  a 
Troop,  when  in  Reality  he  had  none,  this  was 
not  Treafbn  :  He  hoped  he  fhould  not  be  in- 
terpreted out  of  his  Life  :  And  infifted  again, 
That  the  Rifing  in  Arms  and  Affaffination 
were  different  Treafbns :  Depofing  the  King 
was  one  Thing,  and  the  confpiring  his  Death, 
another.  They  had  feen  a  King  depofed,  and 
yet  he  was  alive ;  and  there  ought  to  be  two 
Witnefles  to  each  Species  of  Treafbn.  And 
laftly,  he  obferved,  that  Capt.  Porfcr.became  a 
Witnefs  againft  him  to  fave  his  own  Life,  and 
therefore  ought  not  to  be  credited  j  and  he 
was  the  only  pofitive  Witnefs  to  either  of  the 
Treafbns  ;  all  the  reft  was  but  Prefumption. 

The  Chief  Juftice,  in  fumming  up  the  Evi- 
dence, obferved,  That  the  Defign  of  Sir  Wil- 
liam Perkins  was  the  Reftoring  of  King  'fames ; 
and,  in  order  to  that,  the  dethroning  of  King 
William :  That  one  Way  of  their  effecting 
this  Defign  was,  by  affaffinating  King  Wil- 
liam ;  the  other,  by  Invafion  and  Rebellion  : 
That  the  confpiring  to  invade  the  Realm,  or 
depofe  the  King,  were  Overt-Acts  of  High 
Treafbn,  and  of  the  fame  Species  of  Treafbn 
as  the  defigning  to  affaffinate  him  j  it  was  a 
compafling  and  imagining  his  Death:  And  of 
this  there  were  other  Witneffes,  befides  Por- 
ter ;  that  he  told  Sweet,  his  Troop  confiftcd 
of  old  Soldiers  ;  that  he  bought  thirty  Sad- 
dles, went  into  Leicefterjhire,  and,  at  his  Re- 
turn, related,  that  the  Weft  was  as  well  in- 
clined as  the  North  :  That  he  had  provided 
great  Quantities  of  Arms,  and  buried  them 
juft  as  the  Plot  broke  out :  The  Horfes  and 
Saddles  alfb  came  to  Town  juft  at  that  Time : 
All  which  were  Overt-Acts  of  his  compafling 
the  King's  Death. 

As  to  the  Prifoner's  Objection,  'that  Sweet 
proved  only  Words,  and  Words  were  not  tfrea- 
fon  j  Thefe  were  Words  that  related  to  Things^ 
and  Mens  Difcourfes  and  Words  explained 
their  Actions.  An  Action,  indifferent  in  it 
felf,  might  be  fo  explained  by  Words  as  to 
No.  21. 


be  unlawful :  It  was  lawful  for  a  Man  to  buy  1695- 
a  Piftol;  but  if  it  could  be  plainly  proved,  S  w  5; 
from  his  own  Words  or  Speeches,  that  the^^^^^ 
Defign  of  buying  it  was  to  ufe  it  againft  the 
Perfbn  or  Life  of  the  King,  that  would  make 
it  an  Overt-Act,  or  a  Manifeftation  of  a  Trea- 
fonable  Defign.  And  therefore,  when  Sir 
William  Perkins  laid,  that  the  late  King  would 
come  j  that  he  had  a  Troop  that  confifted  of 
old  Soldiers ;  and  thefe  Arms  were  provided 
in  this  Manner,  there  was  ample  Proof  for 
what  Purpofe  be  had  provided  them :  It  was 
not  at  all  probable  he  found  them  in  hisHoufe; 
and  his  going  into  the  Weft,  and  declaring 
at  his  Return  that  the  Weft  were  as  well  in- 
clined to  the  King's  Intereft  as  the  North  (if 
by  the  King,  he  meant  King  Janes')  was  an- 
other Evidence  of  his  Guilt. 

The  Jury,   after  half  an   Hour's  Recefs,  SVWViliam 
found  Sir  William  Perkins  Guilty:  And  Perkins 
Sir  John  Freind  being  brought   into  Court, ccn"jaed' 
Sentence  was  pafled  upon  them  both  as  Trai- 
tors :    And  they  were  executed  at  tfyburn  on  «»*»*»"*» 
Friday  the  3d  of  April,  1696,  when  they  dWjJ  ****" 
livered  the  following  Papers  to  the  Sheriffs. 

Sir  John  Freind'j  Paper. 

KNOWING  that  I   muft  immediately  Sir  John 
give  an  Account  to  God  of  all  my  Ac-  F,eind'' 
tions,  and  that  I  ought  to  be  efpecially  care- 2";^ 
ful  of  what  I  fay  in  thefe  laft  Moments,  I  do  Sheriffs. 
fblemnly  profefs,  that  what  I  here  deliver  is- 
from  my  very  Soul,  with  all  the  Heartinefi 
and  Sincerity  of  a  dying  Chriftian. 

The  Caufe  I  am  brought  hither  to  fuffer 
for,  I  do  firmly  believe  to  be  the  Caufe  of 
God  and  true  Religion,  and,  to  the  beft  and 
utmoft  of  my  Knowledge  and  Information, 
agreeable  to  the  Laws  of  the  Land,  which,  I 
have  evermore  heard,  do  require  a  firm  Duty 
and  Allegiance  to  our  Sovereign  ;  and  that  as 
no  foreign,  fo  neither  any  domeftick  Power 
can  alienate  our  Allegiance  :  For  it  is  altoge- 
ther new  and  unintelligible  to  me,  that  the 
King's  Subjects  can  depofe  and  dethrone  him 
on  any  Account,  or  conftitute  any  that  have 
not  an  immediate  Right  in  his  Place.  We 
ought,  I  think,  not  to  do  this  j  and  furely, 
when  it  is  done  to  aflift  him  in  the  Recovery 
of  his  Right,  is  juftifiable,  and  our  Duty. 
And,  however  things  may  feem  at  prefenr,  I 
do  believe,  I  am  fure  I  heartily  pray,  that 
he  fhall  be  one  Day  reftored  to  his  Rightful 
Throne  and  Dominions. 

As  for  any  fudden  Deferent  of  his  Majefty 
upon  thefe  his  Dominions,  in  order  to  the 
Recovery  of  them,  I  declare  I  had  no  certain 
Knowledge  of  it ;  nor  can  I  tell  what  Grounds 
there  was  to  believe  it;  fb  little  Reafon  had  I 
to  be  in  a  prefent  Preparation  for  it.  I  fup- 
pofe  it  is  not  expected  I  fhould  here  endea- 
vour to  clear  my  felf  of  the  Affaflination, 
which  was  not  the  thing  alledged  againft  me  ; 
however,  it  was  mentioned,  through  what 
Means  I  know  not :  As  it  was  infmuated  to 
my  Difadvantage,  I  forgive  fuch  as  were 
therein  inftrumental  -3  and  I  do  alfo,  from  the 
very  Bottom  of  my  Soul,  freely  forgive,  and 
beg  of  God  to  do  fo  too,  fuch  as  were  any 
8  F  ways 
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ways  acceflary  towards  the  taking  away  my 
Lite,  which  I  really  look  upon  to  be  their 
Misfortune  more  than  mine. 

I  profefi  myfelf,  and  I  thank  God  I  am  fo, 
a  Member  of  the  Church  of  England ;  though, 
God  knows  a  moft  unworthy  and  unprofitable 
Part  of  it  ;  of  that  Church  which  fuffers  fo 
much  at  prefcnt  for  a  ftrict  Adherence  to 
Loyalty,  the  Laws  and  Chriftian  Principles  : 
For  this  I  fiiffer,  and  for  this  I  die. 

Though  I  have  a  perfect  Charity  for  Peo- 
ple of  all  Profeffions,  and  do  heartily  wifh 
well,  and  would  endeavour  to  do  fo,  to  all  my 
Fellow- Subjects,  of  what  Perfiiafion  fbever. 
.And  indeed  I  have  met  with  a  great  deal  of 
Uprightnefs  and  Sincerity  among  fome  People 
of  very  different  Opinions  in  Religious  Mat- 
ters. 

And  I  hope  and  defire  it  may  not  be  taken 
as  an  uncharitable  Cenfure,  or  undue  Refle- 
ction, that  I  objected  to  the  Legality  of  Po- 
pifh  Evidence,  being  advifed  fb  to  do  for  my 
better  Security,  upon  the  Foundation  of  a  Sta- 
tute-Law. 

Having  owned  my  felf  a  Member  of  the 
Church  of  England,  I  muft  take  this  Oppor- 
tunity, and  I  do  it  for  God's  Glory,  to  ap- 
ply my  felf  to  you  that  are  Royalifts  of  that 
Church,  and  of  the  fame  Faith  and  Principles 
with  my  felf:  And  I  beg  of  you,  for  God's 
Sake,  and  the  Love  of  your  Souls,  to  be  very 
conftant  and  ferious  in  all  religious  Offices,  and 
.  holy  Duties  of  Divine  Worfhip  and  Service, 
which  I  have  too  much  neglected,  as  I  own 
to  my  great  Sorrow :  Let  no  Excufe,  no  Dan- 
gers, prevent  or  hinder  you  in  thefe  mod  ne- 
ceffary  and  ferious  Matters  -3  and  be,  I  befeech 
you,  very  careful  and  circumipect  in  all  your 
Actions,  Behaviour,  and  Converfation,  as  I 
earneftly  exhorted  all  that  came  to  me. 

I  have,  I  thank  God,  a  great  deal  of  Satis- 
faction in  my  prefent  Sufferings,  and  have 
found  it  fo  ever  fince  I  have  been  under  them ; 
and  bleffed  be  God,  it  doth  continually  in- 
creafe  upon  me :  And  I  do  now  lay  down  my 
Life  with  all  Chearfulnefs  and  Refignation,  in 
fure  and  certain  Hope  of  a  Refurrection  to 
eternal  Life,  through  our  Lord  Jefus  Chrift; 
through  whole  Merits  I  hope  for  the  Pardon 
of  my  Sins,  and  the  Salvation  of  my  Soul. 

Andfo,  O  Lord  !  into  thy  Hands  I  commend 
my  Sprit  $  for  thou  haft  redeemed  me,  O  Lord  ! 
thou  God  of  <£ruth. 

John  Freind. 


Sir  Willi&fn  Perkins's  Paper. 

Air  u  ii 

T  hath  not  been  my  Cuftom  to  ufe  many  imm  Pcr- 
Words,  and  1  (hall  not  be  long  upon  this  kins''  ^*- 


Oceafion,  having  Bufinefs  of  much  greater 
Confequence  to  employ  my  Thoughts  upon. 
I  thank  God,I  am  now  in  a  full  Diipofition  to 
Charity  ;  and  therefore  (hall  make  no  Com- 
plaints, either  of  the  Hardfhips  of  my  Trial, 
or  any  other  Rigours  put  upon  me :  However 
one  Circumftance  I  think  my  felf  obliged  to 
mention.  It  was  fworn  againft  me  by  Mr. 
Porter,  That  I  had  owned  to  him,  that  I  had 
feen  and  read  a  Commiffion  from  the  King  to 
levy  War  upon  the  f  erfon  of  the  Prince  of 
Orange.  Now  I  muft  declare,  that  the  Te- 
nour  of  the  King's  Commiffion,  which  I  faw, 
was  general,  and  directed  to  all  his  loving 
Subjects,  to  raife  and  levy  War  againft  the 
Prince  or  Orange  and  his  Adherents  ;  and  to 
feize  all  Forts,  Caftles,  &c.  which  I  fuppole 
may  be  a  cuftomary  Form  of  giving  Authori- 
to  make  War  -3  but,  I  muft  confefs,  I  am  not 
much  acquainted  with  Matters  of  that  Na- 
ture :  But  as  for  any  Commiffion  particularly 
levelled  againft  the  Perfon  of  the  Prince  of 
Orange,-  I  neither  faw  nor  heard  of  any 
fuch. 

It  is  true,  I  was  privy  to  the  Defign  upon 
the  Prince  ;  but  was  not  to  act  in  it;  and  am 
fully  fatisfied  that  very  few,  or,  none  knew  of 
it  but  thofe  who  undertook  to  do  it. 

I  freely  acknowledge,  and  think  it  for  my 
Honour  to  fay,  that  1  was  entirely  in  the  In- 
tereft  of  the  King,  being  always  firmly  per- 
fiiaded  of  the  Juftice  of  his  Caufe;  and  I  look- 
ed upon  it  as  my  Duty,  both  as  a  Subject  and. 
an  Englijhnan,  to  affift  him  in  the  Recovery 
of  his  Throne,  which  I  believe  him  to  be  de- 
prived of,  contrary  to  all  Right  and  Juftice; 
taking  the  Laws  and  Conftitutions  of  my 
Country  for  my  Guide. 

As  for  Religion,  I  die  in  the  Communion 
of  the  Church  of  England,  in  which  I  was 
educated. 

And  as  I  freely  forgive  all  the  World,  fb, 
whoever  I  may  any  ways  have  injured,  I 
heartily  ask  them  Pardon. 

William  Perkins. 

Th^e  Remarks  on  the  trials  for  the  Affaffma- 
ticn-Plot,  will  be  Jound  at  the  End  of  Mr. 
Cook's  Trial. 
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The  Trial  of  Ambrose  Rookwood,  Gent  for 
High-Treajon,  at  a  Seffions  oiOyer  and  Terminer \ 
held  in  the  Court  of  Kings-Bench,  on  the  21ft 
of  April,  1696.   8  JT.  3* 
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TH  E  Indictment  charges  the  Prifbner 
with  High-Treafbn,  in  compaffing  and 
confpiring  the  Death  of  the  King,  and  the 
Subverfion  of  the  Government,  and  to  fob- 
ject  the  People  of  this  Kingdom  to  the  Do- 
minion and  Slavery  of  the  French  King  ;  and 
to  that  End,  that  he,  together  with  Robert 
Lowick,  Charles  Cranbome,  Chriftopher  Knight- 
ley ',  and  other  falfe  Traitors,  did  on  the  icth 
Day  of  February,  in  the  Seventh  Year  of  the 
King,  in  the  Parifh  of  St.  Paul's  Ccvent -Gar- 
den, in  the  County  of  Middle/ex,  traitoroufly 
confult  and  agree  to  affaffinate  his  Majefty  ; 
and  that  forty  Horfemen,  of  which  the  Pri- 
fbner was  to  be  one,  fhould  lie  in  Ambufh, 
and  fet  upon  the  King's  Coach  at  his  Return 
from  Hunting ;  one  Party  being  to  attack  the 
Guards,  while  another  murdered  his  Majefty : 
That  the  Prifbner  and  his  Accomplices  did 
buy  and  provide  Horfes  and  Arms  to  effect 
the  fame  ;  and  that  the  laid  Charles  Cranbome 
did  carry  MefTages  between  the  Confpirators, 
and  a  Lift  of  the  Names  of  the  Perfons  who 
were  defigned  to  perpetrate  the  faid  Affaflina- 
tion  ;    againft  the  Duty  of  his   Allegiance, 

The  Prifbner  being  arraigned,  and  plead- 
ing Not  Guilty,  was  ordered  to  be  brought 
into  Court  again  that  Day  feven-night,and  he 
appeared  at  the  Bar  with  the  Counfel  that  had 
been  affigned  him,  in  Purfuance  of  the  late 
A6t,  viz.  Sir  Bartholomew  Shower  and  Mr. 
Pbipps,  on  the  28th  of  April. 

The  Prifoner's  Counfel  objected,  That 
there  being  a  Claufe  in  the  late  Act,  that  the 
Prifoner  Jhall  have  a  Copy  of  the  Pannel  of  the 
Jurors  who  were  to  try  him,  ditely  returned  by 
the  Sheriffs, two  Days  before  the  'trial;  the  Re- 
turn muft  be  antecedent  to  his  having  a  Copy : 
That  they  had  indeed  a  Copy  of  the  Ar.ray 
of  the  Pannel  delivered  them ;  but  that  was 
not  a  Copy  of  the  Pannel  returned;  for  it 
was  no  Return,  until  it  came  into  Court. 

But  the  Court  ruled,  that  the  giving  a  Co- 
py of  the  Pannel,  before  the  Return,  fuffici- 
ently  fatisfied  the  Words  as  well  as  the  Inten- 
tion of  the  Ad:  ;  and  that  no  other  Conftru- 
ction  could  be  made  without  great  Abfurdi- 
dities. 

Another  Objection  made  by  the  Prifoner's 
Counfel  was,  That  they  had  not  a  true  Copy 
of  the  whole  Indictment  delivered  them,as  the 
late  Act  required;  for  that  it  did  not  appear 
before  whom  it  was  taken,  the  Time  whenj 
or  the  Place  where. 

The  Attorney  General  anfwered,  This  Ob- 
jection came  too  late;  they  had  admitted  it  to  | 
be  a  true  Copy,  by  pleading  to  it:  And  of  j 
that  Opinion  were  the  Court. 


The  Pannel  being  called  over,  the  Prifoner 
challenged  34  peremptorily  :  After  which  a 
Jury  was  fworn,  and  charged  with  the  Prifb- 
ner. 

Then  his  CoUnfel  mox'ed,  that  they  might 
offer  their  Exceptions  to  the  Indictment  be- 
fore Evidence  given,  according  to  the  Words 
of  the  late  Act  of  Parliament. 

The  Court  anfwered  They  were  too  late ; 
they  ought  to  have  moved  this  upon  the  Ar- 
raignment, before  Plea  pleaded,  or  at  leaft  be- 
fore the  Jury  were  fworn  and  charged  with 
the  Prifbner  ;  for  after  they  were  once  charged, 
in  Cafe  of  freafon,  they  muft  give  a  VerdicJ, 
and  either  acquit  or  convicJ  him. 

That  the  Defign  of  the  Parliament,  was  to 

reftrain  the  Prifoner  from  moving  in  Arreft  of 

Judgment,for  Mif-fpelling,falfe  Laiin,ot  little 

Matters  of  Form,  if  he  did  not  move  it  in  a 

proper  Time  ;  having  furh  a  Liberty  allowed 

( himj  as  to  have  a  Copy  of  the  Indictment  fb 

'  many  Days  before  he  was  compelled  to  plead: 

jThat  although  the  Words  of  the  Act  were 

before  Evidence  given,  it  was  nevertheless  in- 

I  tended  that  they  fhould  move  at  fuch  a  Time 

before  Evidence  given,  as  the  Law  allowed  ; 

and  that  the  Act  did  riot  eftabJifh  any  new 

Method  of  Trial. 

However,  it  was  propofed  by  the  Court  to 
the  King's  Counfel,  That,  fince  it  was  a  new 
Act  of  Parliament,  and  the  Prifoner  might  be 
led  into  this  Miftake  by  the  Penning  of  the 
Act,  they  fhould  not  take  Advantage  of 
his  having  lapfed;  but  indulge  him  fb  far,  as 
to  let  him  offer  his  Exceptions  now. 

To  this  Mr.  Attorney  contented,  provided 
they  would  confine  themfelves  to  fuch  Heads 
as  were  mentioned  in  that  Claufe  of  the  Act, 
which  only  related  to  Matters  of  Form  ;  and 
not  offer  any  Thing  to  the  fubftantial  Part  of 
the  Indictment ;  which  they  had  ftill  a  Liber- 
ty of  doing  in  Arreft  of  Judgment. 

But  the  Counfel  for  the  Prifoner  refuted  to 
offer  any  Thing,  unlefs  they  might  urge  all 
their  Exceptions  together. 

Mr.  Porter  being  called  to  give  Evidence,  objeiliorn 
the  Prifoner's  Counfel  oppofed   the  fwearing  to  Porrer'i 
him,  becaute  he  flood  convicted  of  Felony,  Evidtnct. 
and  was  not  capable  of  being  a  Witnefs,  and 
the   Record  of  his  Conviction  was  read,  and 
the  Prifoner's  Counfel  infilled,  that  though  he 
had  the  King's  Pardon,  that  would  not  reftore 
him  to  his  Credit,fb  as  to  make  him  eapa:  le  of 
being  a  Witnefs.  / 

But  the  Court  held,  that  the  King's  Pardon  A  Pardon 
was  as  effectual  as  a  Parliament  Pardon,   and  reP^s  1 
either  of  them,  before  Attainder  (as  their  Cafe  fffff   ^ 
was  prevented  ail  Corruption  of  Blood  :   Sofore  j\. 
that  though  a  Man  forfeited  his  Goods  by  Con-  under. 
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virion,  yet  after  a  Pardon,  he  is  capable  of  was  at  St.  Germaim  the  14th  of  January  laft 

N.  S.  That  King  James  then  fent  for  him,  ! 
and  told  him,  he  was  fenfible  he  had  ferved  s 
him  well,  and  now  he  had  an  Opportunity  of 
doing  fomething  for  him.  That  he  would  fend 
him  into  England,  where  he  mould  be  fubfifted ; 
and  he  fhouid  follow  the  Orders  of  Sir  George 
Barclay;  and  that  the  King  ordered  him 
twenty  Louisd'crs  to  bear  his  and  his  Comrade 
Hare's  Charges  3  and  if  they  were  Wind-bound 
at  Calais,  the  Prefident  of  Calais  was  to 
fubfift  them  there,  which  he  did  eight  or  nine 
Days.  That  they  afterwards  came  to  London, 
and  the  King  having  told  them  they  might  find 
Sir  George  Barclay  on  Mondays  and  tfhurfdays 
in  the  Evening  in  Coient-Garden-Square,  and 
might  knew  him  by  a  White  Handkercheif 
hanging  out  of  his  Pocket,  they  went  thither  $ 
but  could  not  meet  Sir  George  there  :  But  two 
or  three  Days  after  they  came  to  Town,  Sir 
George  had  Notice  of  his  Arrival,  and  lent  for 
him,  and  enquired  after  the  King  and  Royal 
Famih  ;  and  ordered  him  five  Shillings  a  Day 
Subfiftence  while  he  had  no  Horfe,  and  fix 
Shillings  a  Day  afterwards:  And  that  the 
firft  Saturday  the  Affaffination  was  defigned, 
he  gave  him  a  Guinea. 

That  as  to  Mr.  Rook-wood,  the  firft  Saturday 
the  Aflaflination  was  to  be,  he  law  him  at  Mr. 
Bunk's  Lodgings,  in  a  great  Hurry,  and  Ibme 
Confternation.  That  he  asked  him  what  they 
were  going  about,  and  M  .  Rcokwood  told  him, 
I  f  he  would  go  down  to  Captain  Counter,  he 
mould  know  :  And  that  Captain  Counter  laid, 
they  muft  immediately  get  ready  to  go  to 
Turnham-Green.  That  they  went  to  the  Wool- 
pack  there,  and  Sir  George  Barclay  came  in, 
and  declared  they  were  all  Men  of  Honour  ; 
and  that  the  Bufinefs  they  were  going  about 
was,  to  attack  the  Prince  of  Orange:  But 
Durance  came  in  after  that,  and  laid  the  Prince 
of  Orange  did  not  go  out  that  Day.  That  he 
was  much  ftartled  when  they  talked  of  attack- 
ing the  Prince  of  Orange  ;  and  that  he  came 
next  Morning  to  Mr.  Rookwood,  and  asked  him, 
If  they  were  to  be  the  Murderers  of  the  Prince 
of  Orange  ?  and  Mr.  Rookwood  laid,  I  am 
afraid  we  are  drawn  into  Ibme  luch  Bufinefs  ; 
but  if  I  had  known  it  before  I  came  over,  I 
fhouid  have  begged  the  King's  Pardon  at  St. 
Germains,  and  not  have  come  over  hither 
That  afterwards,  Mr.  Rookwood,  Mr.  Lowick,. 
and  he,  had  a  Meeting  in  Red-Lyon-Fields, 
where  they  difcouried  about  the  Matter.  That 
Mr.  Rookwood  laid,  It  was  a  barbarous  Thing ; 
but  he  was  lent  over  to  obey  Sir  Getrge  Barclay's 
Orders,  which  he  had  leveral  Times  declared 
he  was  relblved  to  do. 

That  on  Saturday  Morning  afterwards,  he 
came  to  Mr.  Rookwood's  Lodging,  and  from 
thence  went  to  Sir  George  Barclay's  •  and  there 
Mr.  Rookwood  gave  him  a  Note  or  Lift  of 
feveral  Names,  particularly  Mr.  Hungate,  Mr. 
Hanford,  Mr.  Hare,  and  his  own  Name  at  the 
Top  i  but  that  they  were  the  Sham  Names 
they  all  went  by.  That  he  was  called  Jenkins 
himfelf,  and  that  King  James  directed  him  to 
go  by  that  Name.  That  when  Mr.  Rookwood 
gave  him  the  Lift,  he  told  him  he  was  going 
to  fumham-Green,  and  he  muft  go  along  with 
himj  and  faid,  fmiling,   That  he  fhouid  be 

hi» 


having  new  Goods,  and  fhall  hold  them  with- 
out any  Forfeiture  for  ever  :  For  the  Pardon 
reflores  him  to  his  former  Capacity,  and 
prevents  any  further  Forfeiture.  Indeed,  if  he 
had  been  attainted  (condemned  or  out-lawed) 
whereby  his  Blood  would  have  been  corrupted, 
no  Pardon,  whether  it  were  by  the  King,  or  by 
the  Parliament,  could  purge  his  Blood,  without 
a  Reverfal  of  the  Attainder,  by  Writ  of  Error, 
or  Act  of  Parliament,  or  exprels  Words  in  the 
Act,  reftoring  him  to  Blood  :  The  Conviction, 
indeed,  might  be  objected  to  his  Credit,  but 
could  not  be  urged  againft  his  being  a  Witnefs. 
Poirer's  Then  Captain  Porter  was  fworn,and  teftified, 
fefiimuy.  That  there  was  a  meetjng  0f  the  Confpirators 

at  the  Globe-Tavern  in  Hatton-Garden,  among 
whom  was  the  Prifbner  at  the  Bar,  Captain 
Rookwood,  and  there  they  confulted  of  the  beft 
means  to  aflaflinate  the  King  as  he  came  from 
Richmond:  And  Ibme  being  of  Opinion,  that 
it  was  beft  to  be  attempted  on  the  other  Side 
the  Water,  and  others,  that  it  fhouid  be  done 
cm  this  Side,  Perlbns  were  appointed  to  view 
both  Places  ;  and  upon  their  Report,  it  was 
agreed  to  do  it  in  the  Lane  that  leads  from 
Stumham-Grecn  to  Brentford  $  and  Saturday,  the 
15th  of  February,  was  appointed  to  be  the 
Day,  that  Mr.  Rookwood,  the  Prifbner,  was  to 
command  a  Party  of  Men  that  came  from 
France,  who  were  to  attack  the  Guards  on  one 
Side,  and  the  Witnefs  and  Mr.  Chamock, 
with  their  Divifion,  were  to  fall  upon  the 
Guards  on  the  other  Side,  while  Sir  George 
Barclay,  with  four  Men  out  of  each  Party, 
were  to  attack  the  King  in  his  Coach,  and 
kill  him,  and  all  that  were  in  it :  That  there 
were  at  this  laft  Meeting,  Sir  George  Barclay, 
Captain  Chamock,  Sir  William  Perkins,  Major 
Holmes,  the  Prifbner,  Captain  King,  and  this 
Witnefs ;  and  they  met  at  the  Globe-Tavern, 
in  Hatton-Garden. 

That  on  the  15th,  Sir  George  Barclay  and 
the  Prifbner  were  at  this  Witnefs's  Lodging, 
and  Durance,  one  of  their  orderly  Men,  who 
lay  at  Ktnfington  to  get  Intelligence,  brought 
Word  that  the  King  was  preparing  to  go 
abroad,  and  a  great  many  Noblemen  and 
Gentlemen  with  him :  However,  it  was  agreed 
by  them  to  execute  the  Defign,  if  the  King 
went  abroad  that  Day  (the  Prifbner  being 
prefent) :  But  the  Witnefs  could  not  lay  he  faw 
him  afterwards. 

It  being  demanded,  What  the  Prifbnerfaid, 
to  exprefs  hisConfent  to  this  Attempt  ?  Porter 
anfwered,  he  heard  Mr.  Rookwood  lay,  It  was 
a  very  defperate  Thing,  and  he  was  not  very 
willing  to  engage  in  it ;  but,  when  Sir  George 
Barclay  laid,  he  fhouid  command  the  Party,  he 
replyed  in  French,  ^there's  an  End  of  it. 

Then  it  was  demanded,  If  Mr.  Rookwood 
made  any  Propolal  at  that  lecond  Meeting  ? 
Porter  anfwered,  he  could  not  atteft  he  heard 
Mr.  Rookwood  fay  any  Thing  in  particular  ; 
but  they  all  agreed  to  do  the  Thing  that  Day. 
Harris'*  Then  Mr.  Harris  was  called,  and  the  Pri- 
Evidence.  fbner's  Counlel  objected  againft  the  fwearing 
him  :  That  he  was  entitled  to  a  Thoufand 
Pounds  Reward  by  the  Proclamation,  on  con- 
victing the  Prifbner :  But  this  appearing  a 
Miftake,  he  was  fworn^  and  teftified,  That  he 
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his  Aid  de  Camp,  and  get  the  reft  of  the 
Gentlemen  ready :  />nd  that  accordingly  he 
*^v~s^  went  to  look  for  feveral  of  the  Perfons  ■,  and 
came  back  again,  and  found  the  Prifoner  lying 
on  his  Bed,  Sir  George  Barclay  having  told  him, 
the  Prince  of  Orange  did  not  go  out  that  Day. 
That  Rookwood,  Bcmarde,  Lowick,  and  himfelf 
had  met  feveral  Times  in  Red- Lyon- Fields,  and 
talked  of  attacking  the  Prince  of  Orange. 

That  his  Horfe  flood  in  my  Lord  Fever- 
Jham's  Stables,  in  Somerfet-Houfe  j  as  did  Mr. 
Hungate's  and  Mr.  Hare's :  He  thought  there 
might  be  five  or  fix  there,  that  were  defigned 
for  the  fame  Expedition.  That  Major  Holmes 
delivered  him  his  Horfe  there,  and  he  had  him 
to  another  Stable  j  and  that  he  had  Arms  de- 
livered him  by  Captain  Counter. 
Chamber-  Chamberlain  being  fworn,  teftified,  That 
hin'sEvi-  Six  Horfes  were  fent  into  Somerfet-Houfe  Sta- 
bles :  That  Mr.  Lewis  fent  a  Note  to  take 
Care  of  them ;  and  they  were  taken  away  by 
Perfons  unknown  to  this  Witnefs,  about  a 
Week  before  the  Plot  was  difcovered  :  Three 
of  them  had  flood  there  ten  Days,  and  the 
other  but  a  Night  or  two. 

John  Allen  confirmed  the  Teftimony  of  the 
former  Witnefs :  Then  the  ITifoner's  Couniel 
objected,  That  there  were  not  two  Witneffes 
to  any  Overt-Act ;  and  that  the  being  at  a 
$,  """"treafonable  Confult  was  but  Mifprifion  of 
Treafon,  according  to  fome  Opinions. 

The  Chief  Juftice  anfwered,  He  did  not 
know  what  Opinions  they  meant  (there  had 
been  fome  fuch  Difcourfes  in  Pamphlets,  'twas 
true  i  particularly  thofe  of  Sir  John  Hawles 
on  the  Lord  Rufiel'j  Cafe) ;  but  it  was  always 
held  for  Law,  that  Confulting  and  Agreeing 
was  an  Overt-Act. 

The  Prifoner's  Counfel  anfwered,  That 
there  was  no  Evidence  of  an  Agreement ;  and 
that  the  Lift  mentioned  to  be  given  by  the 
Prifoner  to  Harris,  ought  not  to  be  given  in 
Evidence,  there  being  no  fuch  Overt-Act  laid 
in  the  Indictment,  iiy  the  late  Act,  no  Evi- 
dence was  to  be  given  of  an  Overt-Act  not 
laid  in  the  Indictment. 

Then  they  were  about  to  call  fome  Wit- 
neffes, to  prove  that  Mr.  Porter  was  guilty 
of  Robbing  on  the  Highway,  of  Clipping, 
Fornication,  and  Buggery ;  which  they  thought 
would  fufficiently  take  off  the  Credit  of  his 
Evidence  :  But  the  Court  ruled,  That  no  Evi- 
dence ought  to  be  given  of  any  particular 
Crime  a  Witnefs  had  been  guilty  of,  unlefs  he 
had  been  convicted  of  it ;  but  Evidence  might 
be  given  of  his  Character  in  general. 

The  Prifoner's  Counfel  anfwered,  It  was 
the  Crime  that  rendered  the  Man  infamous ; 
and  they  did  not  know  why  a  Man  that  had 
the  good  Fortune  not  to  be  taken  and  punch- 
ed, fhould  be  in  a  better  Condition,  as  to  the 
Credit  of  his  Teftimony,  than  one  that  was 
taken  and  underwent  the  Punifhment  of  the 
Law. 

The  Counfel  on   both   Sides  agreeing  to 

leave  it  to  the  Chief  Juftice  to  fum   up  the 

ffbe  Chief  Evidence,  his  Lordfhip  obferved,  That  it  had 

Jufikes    been  objected  by  the  Prifoner's  Counfel,  That 

Direft>°»    there  was  no  Overt-Act,  legally  proved,  of  a 

^•7^'Defignagainft  the  King's  Life:  But  Captain 

Porter  was  pofitive  he  was  at  the  Confult  at 

No.  21. 


the  Glebe  Tavern,  where  it  was  debated  and      i'<><>6. 
refblved  on.     And   though  Mr.  Rookwood  did    8  w.  : 
diflike  it  on  hi*  firft  being  acquainted  with  it,  ^/~^^v- 
yet,  being  fent  over  to  obey  the  Orders  of 
c>ir  George  Barclay,  and  Sir  Gtorge  producing  a 
Scheme  wherein  he  was  to  command  the  I  ar- 
ty, and  telling  him  he  muft  obey  Orders,  he 
anfwered,  in  French,  tfhere  is  an  End  of  it  : 
And  whether  that  did  amount  to  a  Confent 
and  Agreement  to  be  engaged  in  it,  he  left  to 
the  Jury  ;  for,  if  it  did,  it  was  plainly   an 
Overt-Act. 

Then  Harris  teftified,  That  Rookwood told 
him,  he  fhould  be  of  his  Party  j  be  his  Aid 
deCamp,  and  go  to  tfurnham-Grecn,  and  at- 
tack the  Prince  of  Orange ;  and  that  Rcokwcod 
gave  him  a  Lift  of  the  iY;en  he  was  directed 
to  get  ready  ;  which  was  another  Overt-  Act. 

Here  Rookwood  objected,  That  the  Lift 
given  to  Harris  was  not  mentioned  in  the  In- 
dictment -3  but  the  Lift  in  the  Indictment  re- 
ferred to  Mr.  Cranbome. 

The  Chief  Juftice  anfwered,  That  this  Lift 
of  Men,  given  to  Harris,  was  an  Evidence  of 
the  Confent  and  Agreement  of  Mr.  Rookwood 
to  command  the  Party. 

To  which  the  Prifoner's  Counfel  replied, 
That,  by  the  Words  of  the  late  Act,  no 
Overt-Act  could  be  given  in  Evidence,  that 
was  not  exprefsly  laid  in  the  Indictment  j  and 
they  had  charged  in  the  Indictment,  That 
Cranbome  had  carried  a  Lift  backward  and  for- 
ward, as  an  Overt-Act  of  the  Treafon ;  which 
(hewed  the  King's  Counfel  thought  it  neceflary 
to  be  alledged  by  this  Act  of  Parliament,  or 
they  could  give  no  Evidence  of  it.  But  the  Lift 
they  gave  Evidence  of  here,  was  the  Lift 
fuppofed  to  be  delivered  by  the  Prifoner  to 
Harris,  which  was  no  Evidence  of  the  Lift 
alledged  to  be  carried  about  by  Cranbome  : 
And  as  this  Lift,  given  to  Harris,  was  not 
mentioned  in  the  indictment,  no  Evidence 
could  be  given  of  it. 

The  Chief  Juftice  faid,  Although  the  Act 
did  exclude  the  giving  Evidence  of  an  Overt- 
Act  that  was  not  laid  in  the  Indictment,  yet 
it  did  not  exclude  fuch  Evidence  as  was  pro- 
per to  prove  that  Overt-  !  ct  that  was  laid  in  ' 
the  Indi&rhent.  Therefore  the  Queftion  was, 
Whether  the  giving  this  Lift  to  Harris  did 
not  prove  fome  Overt- Act  that  was  alledged 
in  the  Indictment  ?  There  was  laid,  in  the 
Indictment,  an  Agreement  to  kill  the  King1* 
and,  if  that  was  proved,  That  was  an  Overt- 
Act  of  this  Treafon.  And,  when  the  Agree- 
ment to  that  Defign  was  proved,  there  was 
no  Doubt  but  his  giving  a  Lift  of  the  Men 
who  were  to  be  Actors  in  it  to  Harris,  was  a 
further  Proof  that  he  did  agree  to  it :  And 
then  it  was  very  proper  to  be  given  in  Evi- 
dence :  For  if  by  the  new  Statute  no  one  Act 
could  be  given  m  Evidence  to  prove  another, 
then  not  only  the  Overt- Act,  but  alfo  all  the 
Evidence  of  that  Act^muft  be  exprefled  in  the 
Indictment. 

Concluding,  That  if  the  Jury  did,  in  the 
firft  Place  believe,  that  there  were  fuch  Con- 
fults  and  Meetings,  where  the  intended  AfTafli- 
nation  of  the  King  was  debated  and  refolved 
on,  and  that  Mr  Ronkwoo*&  was  prefent,  and 
did  agree  to  it,  that  was  an  Overt-Act :  And 
8  G  again, 
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1696.  again,  if  they  were  fatisfied,That  there  was  an 
8  W'  3-  Agreement  to  prepare  and  produce  a  Number 
v"/^vry^  of  Men  to  fet  upon  the  King  and  his  Guards 
in  the  Manner  they  had  heard,  and  the  Pri- 
foner  was  concerned  in  making  this  Provifion, 
and  was  to  have  a  Poft,  and  command  a  Party 
in  that  attack  ;  That  was  a  further  Proof  of 
that  Confent  and  Agreement  that  was  laid  in 
the  Indictment. 


Then  the  Jury  withdrew,  and  after  a  Re- 
cefs  of  a  Quarter  of  an  Hour,  brought  in  the 
Pr  if  oner  Guilty. 

2'he  Sentence  and,  Execution  "Will  be  found  at 
the  End  of  Lowick'j  atrial,  who  was  condemned 
the  fame  Day  Mr.  Rookwood  was  condemn- 
ed. 


1696. 

8  W.   : 


The  Trial  of  Charles  C  r  a  n  b  o  r  n  e,  for  High-  *$\ 
Treafon,  at  a  Seffions  of  Oyer  and  Terminer,  held"^^ 
for  the   County  of  Middlefex,  in  the  Court  of 
Kings-Bench,  Weftminfter,  on  Tuefday  the  21ft  of 
April,  1696.  8  W.  3. 


TH  E  Prifbner  being  brought  to  his  Trial 
in  Irons,  the  Chief  Juftice  ordered  them 

fitter's       to  be  knocked  off,  thatme  might  ftand  at  Eafe 

Irons  takett  t0  manage  his  Defence. 

"ff- <•  The  Prifbner  was  indicted  for  High-Treafon, 

in  compafmg  the  Death  of  the  King  and  the 
Subverfion  of  the  Government  (See  Rook- 
wood'j  irial)  :  But  the  particular  Overt-ads 
with  which  the  Prifoner  was'  charged,  were, 
That  he  did  meet  and  confulc  with  the  faid 
Traitors,  how  to  affafrinate  the  King,  and 
agreed  that  Forty  Horiemen,  of  which  the 
Prifbner  did  undertake  to  be  one,  mould  attack 
the  King's  Coach  as  he  came   from  Hunting 


The  Pri- 


'the  IndiB 
ment- 


was  but  the  Evidence  of  the  Treafbn  :  The 
Treafon  it  felf  lay  in  the  compafling,  which 
was  an  Act,  of  the  Mind  5.  That  it  did  not  ap- 
pear, any  of  the  Overt- Acts  were  the  Prefent- 
mentof  the  Jury  ;  In  reciting  the  Overt-Acts, 
they  ought  to  have  begun  again  with  a  Quod- 
que,  or  ibmething  that  fhoold  have  referred  to 
the  firft  Juratores  prefentant ;  or  elfe  they 
fhould  have  begun  quite  again  with  a  Juratores 
ulterius  prefentant,  and  not  have  Coupled  them, 
as  this  was,  with  an  Et.  To  this  the  Chief  Juf- 
tice anfwered,  that  the  High-Trealbn  charged 
in  the  Indictment  was  but  one  and  the  fame 
Offence  :  The  other  Facts  mentioned  were  but 


That  he  did  provide  Horfes  and  Arms  for  that  Overt-  Acts  to  manifeft  this  Treafon  (<viz.)  The 


Purpofe,  and  carried  a  Lift  of.  the  Confpirators 
from  one  to  another. 
Exceptions     The  Prifbncrs  Counfel  took  feveral  Exceptions 
to  the  In-  to  the  indictment,  as  that  it  faid  AnnoRegni  i      Then  the  Prifoner's  Counfel  moved,  TnaC^'2L 

dicJi  Domini  Regis  nunc  feptimo,  and  Lewi s  thofe,  who  were  upon  the  laft  Jury,  might  not  ™*J 


Compafmg  the  Death  of  the  King  ;  and  there- 
fore he  thought  the  Form  of  the  Indictment 
better  as  it  was,  than  if  it  had  been  otherwife. 


difbnent. 


was  the  laft  King  mentioned  :  To  which  it  was 
anfwered,  that  Dominus  Rex  muft  be  under- 
ftood  of  the  King  of  England.  2.  That  it 
was  faid,  diverfis  diebus  et  vicibus,  tarn  ante 
quam  pofiea,  and  afterwards  fays,  pojiea  fcilicet 
eodem  decimo  die  Februarij,  which  was  re- 
pugnant: To  which  it  was  anfwered,  that 
pojiea  was  another  Sentence,  and  related  to 
different  Matters.  3.  That  this  Indictment, 
being  againft  a  Subject  born,  ought  to  have  had 
the  Words,  contra  Supremum  naturalem  Ligeum 
Dominum  fmira. 

The  Chief  Juftice  anfwered,  he  had  feen 
abundance  of  r'recedents,  that  had  only  the 
Words  contra  Ligemtice  fuce  debitum.  -  That 
Allegiance  was  the  Genus,  and  if  that  wasfug- 
gefted,  all  the  Species  of  Allegiance,  whether 
natural  or  local,  were  comprehended  in  it. 
4.  It  was  objected,  that  one  of  the  Overt-acts 
was  not  laid  to  have  been  done  traitoroafly.  It 
being  only  faid,  confenferunt  aggrea<verunt  & 
ajfcnj'erimt ,  quod  quadraginta  homines,  &c. 

The'  Chief  Juftice  anfwered,  That  after 
they  had  laid  the  Word  Proditorie,  as  to  the 
particular  Treafbn,  It  was  not  neceffary  to  Jay 
it  again  to  the  Overt-Act,  for  the  Overt-Act 


be  called  upon  this  ;  becaufe  they  had  given  a  V}&ed  bis 
Verdict  upon  the  fame  Indictment,  and  there-  Auom- 
fore  could  not  be  fo  indifferent  as  the  Law^  in- P1'^. 
tended  they  fhould  be.  y„r<,. 

The  Court  anfwered.  Though  it  was  upon 
the  fame  Indictment,  the  Evidence  was  not  the 
fame  ;  for  they  were  diftinct  Offences. 

Then  the  King's  Witnefles  were  called  j  and  q-he  %vi_ 
firft  Mr.  Porter  was  fworn,  and  teftified,  That^ewe  of 
about  a  Year  before  the  Affaffinatioh  Plot  was  Porti- 
on Foot,  he  employed'Cranborne  the  Prifoner^ 
to  buy  Arms  of  the  Brokers  at  fecond  Hand  : 
That  he  gave  him  Ten  Pounds  at  feveral  Times, 
and  he  bought  him  Ten  Cafe  of  Piftols,  and 
brought  a  Sword-Cutler  to  him,  of  whom  the 
Witnefs  bought  Twenty  Swords :  That  when 
Sir  George  Barclay  came  to  Londcn,  he  (the 
Witnefs)  acquainted  Cranbome  with  the  in- 
tended Affaffination,  and  he  was  ready  both 
Saturdays  to  go  with  him.  That  on  Saturday 
the  1 2  d,  he  fent  Cranbome  to  Sir  William 
Perkins  for  two  Horfes,  and  returned,  and  faid, 
He  knew  where  to  have  the  two  Horfes,  and 
that  the  King  was  to  go  out  that  Day  ;  but 
-Mr.  Chamock  was  afraid  they  fhould  want  their 
full  Number  of  Men,  anddefired  him  (Porter  J  to 

fend 


r. 
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De  la 
dence. 


fend  the  Names  of  his  Men :  That  he  did  fo,  and 
Cranbome  brought  back  the  Lift  of  his  Porters) 
Men,  with  a  Lift  of  Mr.  Charlock's  Men  writ- 
ten underneath  ;  and  at  the  iame  Time  News 
was  brought,  that  the  King  did  not  go  out 
that  Day. 

It  being  demanded,  for  whit  ?\]rpofe  Cran- 
bome was  employed  tp  buy  Arms  a  Year  be- 
fore this  Plot  ?  Porter  anfwered,  Cranbome 
knew  he  was  a  Captain  in  Colonel  Parker's 
Regiment,  and  thole  Arms  were  bought  to 
be  in  a  Readinefs  'againft  the  King  landed, 
which  had  been  defigned  lev  era!  Times 


That  the  Week  before  the  15th  of  February, 
he  told  the  Prilbner,  he  had  let  him  down  to 
be  one  of  his  Party  in  the  Enterprize  againft 
the  King,  and  would  provide  him  Horfe  and 
Arms,  and  he  (the  Prilbner")  agreed  to  go 
along  with  him;  and  the  Friday  before  the 
15th,  he  lent  him  with  three  Cafe  of  Piftols 
to  Sir  IVilliam  Perkins  to  furnifh  the  three 
"Men  he  was  to  mount  with  his  own  Horfes; 
and  on  the  Friday  before  the  2'd,  he  fent 
him  to  look  after  the  Horfes  which  Jeffcry 
G 'mm  laid  he  could  help  him  to.;  and  Cran- 
bome brought  him  Word,  that  he  and  Gunn 
had  found  three  Hackney  Horfes  in  Blooms- 
bury  for  their  Purpofe  ;  and  that  he  told  Cran- 
bome fhe  Conlpirators  were  refblved  to  put  the 
Defign  in  Execution  the  next  Day,  and  that 
Cranbome  drank  the  Health  with  them,  *fa  the 
Squeezing  of  the  Rotten  Orange. 

Mr.  De  la  Rue  teftified,  That  he  met  Cran- 
bome the  Prilbner  with  Mr.  Porter,  on  Satur- 
day the  15th,  being  the  firft  Day  the  Affafii- 
nation  was  intended;  that  he  law  him  at 
Captain  Porter's  on  Saturday  the  22d,  and 
Mr.  Porter,  lent  Cranbome  with  a  Lift  of  the 
Conlpirators  to  Mr. Charnock :  That  he  brought 
the  Lift  back,  with  a  Lift  of  Names  Mr. 
Charnock  had  added  ;  and  Cranbome  told  Mr. 
Porter,  that   the  King  did  not   go  out  that 


Day;  and  Mr.  Charnock  was  apprehenfive  the 
Thing  was  discovered,  and  defired  him  (Per- 
ter~)  to  have  a  Care  of  himfelf;  as  for  his  Part  ^^ 
he  was  refblved  not  to  lie  at  Home  that 
Night  :  That  Keys  the  Trumpeter  came  in 
while  they  were  at  Dinner,and  told  them,  my 
Lord  Oxford's  Regiment  of  Guards  was  re- 
turned from  Richmond  foaming,  and  he  faw 
the  King's  Coaches  returned  to  the  Meufe- 
Gate,  Mr.  Cranbome  being  prefent,  who  after 
Dinner  drank  the  ufual  Jacobite  Healths  with 
them,  particularly  that,  Zo  the  Squeezing  of 
the  Rotten  Orange  :  But  imagining  the  Thing 
had  taken  Air,  the  Company  loon  broke  up, 
and  Porter  went  put  of  Town. 

Captain  Pendergrafs   teftified,  That  he  di-  Perider- 
ned  with  Cfanbcfne  and  feveral  more  of  the  S1  afs''  & 
Confpirators,  at  the  Rofe  Tavern   in  Ccvent-        Ce' 
Garden,' on  Friday  the   14th  of  February,  and 
there  they  difcourfed  of  getting  ready  to  af- 
faffinate  the  King  the   next  Day  :  That   the 
next  Day,  Saturday  the  15th,  they  dined  at 
the  Blue  Pofis  in  Spring-Garden,  and  difcourfed 
of  the  Affaffination,  and  were  mightily  con- 
cerned when  they  heard  the  King  did  not  go 
out  that  Day ;  but  appointed  it  to  be  done 
the  Saturday  following  ;  And  Mr.  Pendergrafs 
confirmed  the  Evidence  of  the  two  former  IVit- 
nejfes  in  feveral  other  Particulars. 

The  Chief  Juftice  demanding,  If  he  WasCranbo™e 
fire  Cranbcme  did  agree  to  this  Matter  before conviiied- 
the  15th?  Pendergrafs  anfwered,  he  was  fure 
of  it;  he  agreed  to  it  on  the  14th  at  the  Rofe 
Tavern,  and  to  make  one  in  the  Execution  of 
the  Defign.    ' 

Then  the  Chief  Juftice  fummed  up  the 
Evidence,  and  the  Jury  withdrawing,  returned 
within  a  quarter  of  an  Hour  with  their  Ver- 
dict, that  the  Prilbner  was  Guilty. 

See  the  Sentence  and  Execution  at  the  End  ef 
Lowick'j  Strial. 


iw%.  The  Trial  of  Major, R  ober.t  L  o  w  i  c  k,  for  High- 

lSE'     TreaJ on,  at  the  Seffions  of  Oyer  and  Terminer, held 

for  the   County  of  Middlefex,   in  the  Court  of 

Kings-Beftch  at  Weflminfter,  on  Wednefday  the 

22d  of  April,  1696.       8  W.  3. 


1 6(j6. 
8  W.  3. 


mtnt. 


ThehdiH-  /Ti  HE  Indictment  charges  the  laid  Robert 
JL  Lowick  with  High-Treafbn,  in  compaf- 
fing  and  imagining  the  Death  of  the  King ; 
and  lets  forth,  That  the  Prifoner,  together 
with  Chriftopher  Knightley,  Ambrofe  Rookwood, 
Charles  Cranbome,  and  other  falle  Traitors, 
did,  on  the  icth  Day  of  February  in  the  Se- 
venth Year  of  his  prefent  Majefty,  and  di- 
vers other  Days  and  Times,  as  well  before  as 
after,  at  the  Parifh  of  St.  Paul's  Covent-Gar- 
den,  in  the  County  of  MiddlefeX,  confult  and 
agree,  by  lying  in  wait,  to  afTafjinate  and  mur- 


der his  Majefty :  And  in  order  to  effed  the 
fame,  that  Forty  Horfemen  or  thereabouts, 
of  whom  the  faid  Robert  Lowick,  Chriftopher 
Knightley,  Ambrofe  Rookwood,  and  Charles 
Cranbome  were  to  be  four :  And  every  one  of 
them  traitoroufly  took  upon  himfelf  to  be  one 
fhould  fet  upon  the  King  in  his  Coach,  and 
upon  the  Guards  attending  him  as  he  came 
from  Richmond,  and^fo  fhould  affaffinate  and 
murder  his  faid  Majefty  :  And  that  they,  the 
laid  Robert  Lowick,  Chriftopher  Knightley,  &c. 
on  the  Day  and  Year  aforefaid,  the  better  to 

execute 
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1696.    execute  their  laid  traitorous  Intentions,   did  1  and  I  have  nothing,  and  yet  brought  a  couple     1696. 

8  w.  5. 


Exceptions 
to  the  In- 
dittment, 


anfwered 
hy  the 
Court. 


*The  Evi- 
dence of 
Harris. 


provide  Horfes  and   Arms,   6iV.  againft  the 
Duty  of  their  Allegiance,  Sc. 

The  Frifoner  being  arraigned,  his  Counfel 
objected,  that  the  Time  and  Place  were  not 
afcertained  in  every  Overt- A<51  that  was  Jaid  in 
the  Indictment :  The  Time  and  Place,  when 
and  where  they  met  and  difcourfed  of  the 
Ways  and  Means  to  kill  the  King,  indeed,were 
mentioned ,  but  when  they  came  to  the  Af- 
ftnferunt,  Confenferunt,  and  Agreaventnt, 
which  were  other  A&s,  they  had  neither  af- 
certained Time  or  Place  ;  and  they  infixed 
that  the  Court  ought  not  to  permit  them  to 
give  Evidence,  therefore,  of  this  Part  of  the 

Indictment,  which  was  vicious The  Chief 

Juftice  anfwered,  The  Indi&ment  laid,  They 
met  fuch  a  Day  at  St.  Paul's  Cogent-Garden, 
and  confulted  to  kill  the  King,  and  contented 
and  agreed  that  it  Ihould  be  done  in  this  Man- 
ner, which  muft  refer  both  to  the  Time  and 
Place  mentioned  in  the  Beginning  of  the  In- 
dictment, and  they  might  give  Evidence  of 
it  j  becaufe  that  this  was  but  a  fetting  forth 
the  Manner  agreed  upon  for  the  Execution  of 
the  Delign  which  was  before  confulted  of: 
And  if  it  had  been  omitted,  there  would  have 
been  a  fufficient  Overt- Act  alledged  to  prove 
the  compafling  the  King's  Death :  For  if  Peo- 
ple meet  at  fuch  a  Time  and  Place,  and  pro- 
pole  Means  to  effect  this,  the  Indictment 
would  be  good  without  laying  the  particular 
Means  agreed  on  j  and  they  might  give  this 
in  Evidence,  as  a  Proof  of  that  Overt-Act. 

Then  the  WitnefTes  were  called,  and  firft 
Mr.  Harris  was  fworn,  who  teftified,  That  he 
was  lent  from  France  by  King  James,  and 
ordered  to  obey  Sir  George  Barclay's  Orders, 
who  fubfifted  him  in  London,  giving  him  five 
Shillings  a  Day  before  he  had  a  Horfe,  and 
fix  Shillings  a  Day  after  he  furnilhed  him  with 
a  Horle :  That  ne  faw  the  Frifoner,  Major 
Lowick,  at  a  Confectioner's  over  -  againft 
Grafs-Inn  in  Holboum  (where  Sir  George 
Barclay  and  Mr.  Counter  lodged),  on  the 
firft  Saturday  the  A  flaflination  was  intended: 
That  before  the  following  Saturday  he  met 
Mr.  Lowick  in  Red-Lyon-Fields,  and  difcourfed 
with  him  ol  the  Aflaffination,  obferving,  how 
barbarous  a  thing  it  was  that  they  Ihould  be 
lent  over  to  be  Murderers  of  the  Prince  of 
Orange  -}  and  the  Major  anfwered,  It  was  lb  i 
but,  in  Conclufion,  laid,  he  would  obey  Or- 
ders, and  was  fure  Sir  George  Barclay  would 
not  do  it  without  Orders :  And,  as  they  were 
talking,  they  met  Sir  George  Barclay,  and 
Mr.  Holmes,  on  Horfeback,  and  fpoke  to 
them :  That  afterwards  Mr.  Lowick  told  this 
Witnefs,  the  Thing  was  dilcovered,  and  that 
his  Name  and  other  Gentlemen's  were  given 
in,  as  one  Harrifon  informed  him,  and  ad- 
vifed  him  not  to  lie  in  his  Lodgings ;  and  be- 
lieved it  would  not  be  lafe  for  the  reft  to  lie 
in  their  Lodgings. 

That  Mr.  Lowick  feeing  him  in  a  Sweat  on 
Saturday  the  a  2d  of  February,  and  demand- 
ing the  Reafon  of  it,  the  Witnels  told  him, 
He  had  been  getting  Capt.  Kookwood's  Party 
ready  $  and  Lowick  anfwered,  You  may  very 
well  do  it,  for  you  have  fix  Shillings  a  Day, 


8  W.  3. 


of  Men  at  my  own  Charge  ;  and  their  Horfes 
cannot  be  difeharged  unlets  I  go.  It  being  ""r  •"*""* 
asked,  Why  they  were  to  be  difeharged  that 
Day  ?  Harris  faid,  Becaufe  Capt.  Kookwood 
had  told  Lowick,  the  Prince  of  Orange  did  not 
go  out  that  Day. 

Then  Mr.  Bertbam  was  fworn,  and  tefti-  Bertbanft 
fled,  That  about  the  Beginning  of  February  Evidence. 
laft,  Major  Lowick  asked  him,  if  he  would 
efpoufe  any  thing  that  might  be  for  his  Ad- 
vantage ?  and  he  anfwered,  He  thought  he 
might  efpoufe  any  thing  the  Major  thought 
fit  to  engage  in  $  and  the  : -iajor  bid  him  ask 
no  more  Queftions.  That  on  the  14th  of 
February,  the  Major  defired  him  to  be  at  his 
Lodgings,  and  told  him,  when  he  came,  he 
believed  they  Ihould  ride  out  in  a  little  Time : 
He  believed  the  King  was  to  be  feized  in  his 
Coach  i  and  then  gave  him  a  Guinea  to  buy 
Neceffaries :  That  the  Major  defired  him  not 
to  be  out  of  the  Way,  but  to  meet  him  the 
next  Morning  at  the  Purl-houfe  in  Hirt-Jlreet ; 
but  he  did  not  meet  him  ;  and  the  next  Time 
he  faw  the  Major,  he  asked  him,  why  he  did 
not  meet  him  according  to  his  Appointment  ? 
and  faid  he  believed,  if  the  King  had  been  in 
the  Field,  he  would  have  done  the  fame. 

It  being  demanded,  if  he  was  not  told  the 
Delign  ?  Bertham  anfwered,  The  Major  did 
not  tell  him  of  any  other  Delign  than  he  had, 
mentioned,  for  he  believed  he  knew  of  it ;  the 
Witnels  thought  fo  at  leaft.  Being  asked,  if 
this  Money  was  given  him  in  Charity,  he 
anfwered,  The  Major  had  given  him  Money 
feveral  Times  ;  and  the  Reafon  he  believed 
was,  that  they  were  both  Natives  of  one 
Town,  and  nearly  related. 

One  of  the  Jurymen  asked  Bertbam,  If  he 
underftood  what  the  Major  meant  by  riding 
out  fuddenly  ?  he  anfwered,  He  believed,  it 
was  about  leizing  and  killing  the  King  (which 
he  underftood  was  defigned  by  Mr.  Cbarnock')} 
and  he  did  not  think  it  lawful,  and  therefore 
he  did  not  meet  the  Major. 

The  Major  demanding,  if  Bertham  ever 
knew  him  guilty  of  any  bloody  thing?  Ber- 
tbam anfwered,  He  had  known  him  thefe  20 
Years,  and  he  had  always  the  Character  of  a 
good  Man,  and  was  ready  to  ferve  any  one  in 
Neceflity :  That  he  was  bred  a  Soldier,  had 
ferved  King  James  in  Ireland,  and  laved  the 
Lives  of  many  a  Prifoner  the  Enemy  took 
there,  as  the  Prilbners  themfelves  told  this 
Witnels. 

Capt.  Fijher  being  fworn  as  a  Witnels,  te£  FiflicrV 
tified  nothing  that  could  affect  the  Prifoner,  Evidence. 
only  that  he  met  him  on  the  8  th  of  February, 
and  he  faid  he  Ihould  be  ready  to  ferve  his 
Mafter,  King  James,  to  the  utmoft  of  his 
Power ;  and  that  there  was  an  Ad;  of  Parlia- 
ment on  Foot,  that  nothing  Ihould  affedb  a 
Man's  Life,  in  Treafon,  that  was  not  proved 
by  two  WitnefTes ;  and  therefore  nothing 
treafbnable  ought  to  be  difcourfed  before  more 
than  one  at  a  Time. 

Then  Sir  Bartholomew  Shower  fummed  up 
the  Evidence,  and  made  his  Obfervations  on 
it  for  the  Prifoner. 


Sir 
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His  De- 
fence by 
•Sir  Bar- 
tholomew js  nof 
onower 


Sir,  B.  Shower.  May  it  pleafe  your  Lord- 
fhip, and  you  Gentlemen  of  the  Jury  ;  I  am  of 
Counfel  in  this  Cafe  for  the  Prifoner  at  the  Bar, 
and  we  do  hope  here  is  not  Evidence  fufficient 
to  convict  him  of  High-Treafon  :  The  Queftion 
whether  there  was  a  Plot  or  a  Confpira- 


cy  to  affaffinate  the  King,  or  to  prepare  for  an 
Invafion  -,  but  all  that  you  are  to  confider  Gen- 
tlemen, is,  whether  the  Evidence  againli  Mr. 
Lowick  be  fufficient  to  convince   you,    that  he 
did  defign  to  feize   and  affaffinate  the  King  : 
There  are  three  Witneffes  produced  ;    but   we 
think  this  laft  Witnefs,  Fijher,    his  Teftimony 
does  not  hurt   him   in   the  leaft.     We   know 
your  Lordfhip  will  declare,  and  direct  the  Jury, 
that  the  Evidences  in  a  Cafe  of  Treafon  ought  to 
be  plain,  not  only  with  Refpect  to   the   Fact, 
that  it  was  done  •,  butalfo  of  fuch  Facts   as  are 
the  Evidence  of  a  Man's  Intentions,  and  thefe 
are  not  to  be  conftrued  by  Strains,  and  Intend- 
ments, or  Implications  :  Unlefs  they  be  fuch  as 
evidently,  naturally,  and  to   common  Under- 
ftanding,  exprefs  the   Intention,    it  cannot   be 
good  Evidence  in  Treafon.    Now,  we  fay,  that 
Captain  Fijher  has  faid  nothing  at  all  that  will 
affect  the  Prifoner;  for  all  thathe  fays,   is,  that 
on  the  eighth  of  February,  he  faid  he  was  ready 
to  ferve  his  Mafter  to  the  utmoft  of  his  Power  ; 
and. any  Words,  as  well  as  thefe,  may  be  con- 
ftrued to  make  a  Man  guilty  of  Treafonable  In- 
tentions :  For  it  might  be  a  Recollection  of  Fa- 
vours received,  or  it  might  be  a  grateful  Intent 
to  ferve  him  upon  particular  Occafions  •,  but  that 
is  no  Evidence  upon  this  Indictment :  Suppofe 
it  was  to  ferve  him  upon  the  fuppofed  intended 
Invafion  ;  yet,    with    Submiffion,    that   is  not 
Evidence  of  the  Overt- Act  laid   here  •    here  is 
no  Overt-Act  mentioned,  of  preparing  Arms, 
or  encouraging  Men,  or  feducing    the  King's 
Subjects,  in  order  to  the  better  reftoring  of  the 
late  King  James,  or  the   expected  Landing  of 
the  French,  or  the  like.     All  that  is  laid  to  the 
Prifoner's  Charge,  is  the  compaffing  the  King's 
Death,  and  a  Defign  to  affaffinate   him  in  his 
Coach  •,  and  in  order  to  the  Affaffination  he  was 
to  buy  Arms  and  Horfes :  Now  all  that  he  fays 
is  quite  of  another  Nature,  of  a  quite  different 
Strain,  and  has  no  Tendency  to   this   Matter  ; 
and  nothing  he  fays,  that  Lozvick   fhould  fay, 
but  is  applicable  the  other  Way,  and  tends  more 
naturally  to  the  Invafion,  than  to  the  Affaffina- 
tion.    Your  Lordfhip  obferves,  there  was  fome 
Notice  taken  of  what  Lowick  fhould   fay   con- 
cerning the  Act  of  Parliament,  That  he  would 
not  talk   with  above  one  at  a  Time  :  How  far, 
when  Life   is  concerned,    fuch  loofe  Difcourfe 
ought  to  be  inforced  before  a  Jury,  I  muft  leave 
to  your  Lordfhip  ;    though  a   Man  may  be  in- 
nocent, yet  he  may  be  cautious,  and  the  more 
innocent,  perhaps  the  more  cautious ;  but  that 
is  applicable  to  the  Invafion  too,    and    has  no 
Relation  to  the  Treafon  in  this  Indictment  more 
than  any  other  :    It  fhows   he  was   more   wary 
than  others  were,  but  it  is  not  applicable  to  the 
Fact  that  henowftands  charged  with.  Then  the 
Whole    of  the   Evidence   depends    upon  the 
Teftimony   of  Mr.  Harris  and  Mr.  Bertram  ; 
and  we  think  they  are  not  two  Witneffes  to  one 
Thing  ;  and  what  they  fay   muft  be  ftrained, 
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■  James,  about  receiving   Orders  from  Sir  George      i6q<>- 
.Barclay,,  and  his  Paffage  over  from  France,  and  f^i11; 
the  feveral  Stages  he  and    Mr.    fen?  travelled, 
and  the  Difcourfes  between  Sir  George  Barclay 
and  him;  your  Lordfhip  will  acquaint  the  Jury, 
That  is  no  Evidence  to  affect  Mr.  Lozvick,  nor 
what  Berkenhead  and  Hare  agreed  upon,    does 
any  Way  affect  Mr.  Lowick  ;    for  thofe  may  be 
all  true,  and  yet  Mr.  Lozvick  innocent   of  what 
he  ftands  charged  with  in  this  Indictment.     He 
fays,  that  upon  the  htft  Saturday,    he  faw  Mr. 
Lowick  at  the  Confectioners  ;  but  he  cannot   fay 
he  ftaid  there  at  all,    there  was  not  a   Word 
fpoken  by  Mr.  Lowick  that  he  remembers  then  : 
But  what  he  fays  that  feems  to  touch,    and  the 
only  Thing  that  touches  Mr.  Lowick  in  all  this 
Evidence,     is,    That   upon  Monday,    Tuefday, 
Wednesday,  or   Tburfday,    it    is  a   pretty  large 
Time  between  the  fifteenth  and  the  twenty-fe- 
cond,  he  was  talking  with   Mr.  Lowick  about 
the  Barbarity  of  this  Bufinefs  ;    and  that  Mr. 
Lowick  after  all   faid,  he  would   obey   Orders. 
Now,    with  Submiffion,   my  Lord,    to  make 
that    to    have    Relation    to  the  Affaffination, 
muft  be  by  a  forced  ftrained  Intendment ;    he 
does  not  declare  what  the  Orders   were,    nay, 
he  does  not  affirm  there  were  any  Orders  for  the 
Affaffination,  but  only  that  he  would  obey  Or- 
ders :  Here  is  no  Order  by  Writing,  no  Order 
by  Parole,  that  Mr.  Lowick  declared  he  would 
obey :  As  to  what  Lowick  declared  about  his  In- 
tention of  riding  out  and  feizing  the  King  in  his 
Coach  ;  that  cannot  be  intended  the  Order  that 
he  was  to  obey,  to  affaffinate  the   King  ;  that 
Order  does  not  appear,  there  are   no  Footfteps 
of  it  in  all  the  Evidence  ;  fo  that  there  is  nothing 
in  that  Teftimony  that  will  hurt  Mr.  Lowick : 
Then  upon  the  twenty-fecond,  when  they  dined 
together,  Mr.  Harris  fays,  That  there  was   a 
Difcourfe  of  two  Men  •,  but  it  does  not  appear, 
nor  does  the  Witnefs  give   any  Account,   what 
thofe  two  Men  were  to  be  for :  It  is  true,    two 
Men  he  was  to  get  difcharged  ;    but  that  is  not 
Evidence  that  thefe  Men  were  to   make  a  Part 
of  thofe  forty  ;  neither   the  Words  before,  nor 
the  Words  after,  can  have  that    Conftruction ; 
nay,  it  does  not  appear  it  was  for  any  Purpofe  at 
all.    Now,  in  the  Cafe  of  Life,    where  a  Man 
ftands  at   the  Bar,    we   hope  fuch  an   Evidence 
frull  notbecoaftrusd  tomake  a  Proof  of  a  Trea- 
fonable Intention,   that  thefe  were  to  affaffinate 
the  King,  or  to  make  Part  of  the  Forty  that  were  to 
do  it,  when  it  does  not  appear  they  were  there,  nor 
who  they  were,  nor  any  Sort  of  Notice  taken 
or  given,  upon  what  Account  they  were  pro- 
vided.     And  then,  as   to  Mr.  Bertram's  Evi- 
dence, it  is  palpable,  that   his  Evidence,   and 
whatfoever  he  lays,  cannot  amount  tomake  one 
Witnefs  to  prove  an  Overt-Act  within  this  Sta- 
tute, and  that  there   muft   be   two   Witneffes, 
the  Law   requires :    What  does  Mr.   Bertram 
■  fay,  to  prove  any  Man  guilty   of  Treafon,  but 
only  by  Intendment,  Thought,  or  Sufpicion  ? 
It  is  true,  Mr.   Bertram's    Evidence  would  be 
good  enough  to  commit  a  Man  upon  Sufpicion 
of  Treafon;  but  to  convict  him   it  cannot  be: 
He  fays,  that  in  the  Beginning  of  February  he 
fpoke  to  him,  and  told  him,  he  would  imploy 
him  in  a  Bufinefs  that  would  be  for  his  Advan- 


and  intended,  and  prefumed,  to  make  Evidence  J  tage;  but  he  muft  ask  no   Queftions  :  This  is 

of  Treafon.    For  what  Mr.  Harris  fays  about' very  dark,  for  the  Meaning  of  it  does  not  appear 

the  Difcourfes  between  him  and  the  late  King  J  what  was   intended  by   it ;    it  might  be  one 
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1696.    Thing  as  well  as  another  ;  it  might   be  to  im- 
ploy  him  in  his  Family,  or  it  might  be  to  fend 
^S~v^  him  of  a  Journey,  or  it  might  be  the  taking  of 
a  Farm  ;    but  to  apply  that  as  an  Evidence  of 
a  Charge  of  High-Treafon,    that  we  think  is 
very  hard,   and  we   hope  your  Lordfhip  will 
think  lb  too :  But  then  he  comes  and  tells  you 
further  of  a  Difcourfe   upon  the  fourteenth,    of 
his  riding  out  fuddenly,  and  that  the  King  was 
to  befeized.inhis  Coach  ;  but  he  does  not  fay, 
that  he  was  to  feizehim,  nor  that   he  would  be 
concerned  in  it ;  nor  that  he  knew  of  it, -nor  did 
declare  at  what  Time  it  was  to  be  done,    nor 
any  Thing  certain,  whether  it  was  a  Prophecy, 
or  a  Dream,  or  a  Story,  that  he  related  again, 
or  what  it  was  ;  there  is  no  Connection  between 
the  riding  out  fuddenly,  and  the  other  Words, 
of  feizing  the  King  in  his  Coach :  Then  he  fays 
he  gave  him  a  Guinea  to  buy  him  Neceffaries  • 
the    Man    acknowledges   Mr.  Lowick  feveral 
Times   had  given   him   in  Charity,    Money, 
Clothes,  and  other  Things,  and  gave  his  Wife 
a  Guinea,  as  you  obferve,  in   Charity  •    but  he 
gave  him  this  Guinea  on  Purpofe  to   buy  him 
Neceffaries  ;    and,  it  is   hard,    that  a   Man's 
Charity  to  a  Countryman,  to  a  Townfman,  to 
an  antient  Acquaintance  of  twenty  Years  Hand- 
ing, to  a  Perfon  that  he  had  been  familiar  with 
formerly,  arid  known  to  have  lived  well,  fhould 
be  mifinterpreted  and  ftrained,    to   make  it  a 
giving  him  Money,  as  a  Subfiftence  and  a    Re- 
ward for  doing  fuch  a  mifchievous  bloody  Act : 
We  fay,   his  Charity  to  this  Man  formerly,  is 
inconfiftent  with  the  Suppofition  that  he  could 
be  privy  to  fuch  a  barbarous  Defign  now  ;  and 
we  hope  the  Jury  will  confider   the   Character 
that  very  Man  has  given  to  my  Client ;    for  the  , 
fame  Witnefs  gives  you  an  Account  of  his  Be- 
haviour all  along  ;  that  he  was  not  given  to  rafh 
and  barbarous  Actions,  nor  guilty  of  any  ma- 
licious Thing  •,    nay,    that   he  prevented  Mif- 
chief,  and  the  killing  of  People  in  cold  Blood. 
We  muft  leave  it  to  the   Jury's   Confideration, 
and  your  Lordfhip's  Direction.  All  thefe  Things 
that  they  fay  may  be  true,   and  Lowick  be  not 
guilty  ;  and  the  acquitting  Mr.  Lowick  will  be 
no  Reflection  upon  the  Witneffes,  nor  any  Dif 
credit  to  the  Teftimony  that  has   been  given  of 
this  Confpiracy  ;  but  we  hope  it  is  doing  Juf- 
tice  to  this  Man,  the  Witneffes   not  coming  up 
to  the  Proof  of  what  is  laid  in  the  Indictment. 
We  muft  beg  your  Lordfhip's  Patience  a  little 
longer,  and  call  fome  Witneffes  to  give  you  an 
Account  how  long  they  have  known  Mr.    Lo- 
wick, and  what  his  real  Character  is :  They  will 
tell  you,  that  he  is  a  peaceable  Man,  and  fhew 
you  that  his  Temper  and  Inclination  was  rather 
to  a  quiet  fober  Life,  than  to  lead  him  to  fuch 
an  Action,    and  that  they  cannot  think   him 
likely  to  be  tempted   to  be  concerned  in  fuch  a 
Defign  ;  and  then  we  mint  leave  it  to  the  Jury. 
tfhePri-        Then  the  Prifoner  called    fome   Witneffes, 
fi£rs  _    who  declared,  That  he  was  an  honeft,  good-na- 
tVitnejfcs.  ture(j5  vjrtuous  Man,  free  from  Paflion  and  Ma- 
lice :   And  the  Prifoner  made  the  moft  folemn 
Proteftations  of  his  Innocence  :  After  which  Mr. 
Attorney-General  made  his  Obfervations  on  the 
Evidence  for  the  King. 
Mt.  At-        Mr.   An.  Gen.     My    Lord,     I  muft    beg 
*£?/?'*      Leave  to  anfwer  to  the  Objection  that  the  Coun- 
fJnsmthe  fel  f°r  c^e  P"foner  nave  made,  That  there  are 
Evidtnce, 


not  two  Witneffes  to  prove  the  Overt- Act  laid  1696. 
in  the  Indictment,  and  fo  the  Law  is  not  fatis-  8W- IIf 
fied.  In  Anfwer  to  that,  I  defire  your  Lord-  {^r>rsJ 
fhip's  Favour,  to  obferve  how  the  Evidence  is  ; 
and  then  we  fhall  fee,  whether  there  are  not 
plainly  two  pofitive  Witneffes  of  the  Overt- 
Act,  by  agreeing  to  affaffinate  the  King.  The 
firft  Witnefs  is  Mr.  Harris  :  Your  Lordfhip 
obferves  that  Mr.  Harris  gives  you  an  Ac- 
count, that  Mr.  Lowick  was  at  Sir  George  Bar- 
clay's Lodgings,  the  firft  Day  it  was  to  have 
been  executed  ;  and  that  afterwards,  between 
the  fifteenth  and  the  twenty-fecond,  thofe  being 
the  firft  and  fecond  Days  that  this  was  to  be 
done,  when  he,  and  Rookwood,  and  the  Prifo- 
ner Lowick,  were  walking  together  in  Red-Lion- 
Fields  ;  and  there  had  fome  Difcourfe  about  the 
intended  Affaffination,  and  the  Barbarity  and 
Bloodinefs  of  it,  and  Mr.  Harris  and  Mr.  Rook- 
wood  were  averfe  to  it.  Mr.  Lowick  faid,  he 
would  obey  Orders  ;  and  he  was  fure  Sir  George 
Barclay  would  not  do  it,  unlefs  he  had  direct 
Orders  for  it  •,  that  was  twice  repeated  by  him, 
as  Harris  fwears :  And  afterwards  Mr.  Harris 
tells  you,  that  the  two  and  twentieth  he  dined 
with  Mr.  Lowick  \  and  Mr.  Lowick  obferved, 
that  Mr.  Harris  came  in  in  a  very  great  Sweat, 
and  asked  him,  How  it  happened  ?  He  faid,  he 
had  been  about  to  get  ready  Rookwood' s  Party, 
that  were  to  feize  the  King  ;  for  he  was  to  have 
one  Party  :  Says  Mr.  Lowick  to  him,  You  need 
not  grudge  to  do  it,  you  have  fix  Shillings  a 
Day;  I  have  nothing,  and  yet  I,  at  my  own 
Charge,  am  to  provide  two.  This  is  as  pofi- 
tive Evidence,  as  well  can  be,  of  his  being  pri- 
vy to  the  Defign  •,  and  his  ingaging  People  at 
his  own  Charge,  fhows  a  great  deal  of  Forward- 
nefsand  Zeal  in  the  Prifoner  in  the  Bufinefs. 
My  Lord,  I  think  this  is  pofitive  and  plain 
Evidence,  and  not  only  made  out  by  Inferences 
and  Conftructions,  as  Sir  Bartholomew  Shower 
fays,  but  plain  pofitive  Proof.  The  firft  Day 
he  was  with  feveral  of  them,  and  when  they  dif- 
courfed  of  the  Thing  afterwards,  he  declared  he 
would  obey  Orders ;  and  what  could  thofe  Or- 
ders be,  but  for  what  they  were  difcourfing  of? 
and  nothing  was  difcourfed  of  but  this  Defign 
they  were  engaged  in,  and  this  was  tojuftify 
the  Thing,  and  take  off  the  Apprehenfion  of 
the  Barbarity  of  it :  This  is  Harris's  Teftimony. 
The  next  Witnefs  is  Bertram,  and  he  tells  you, 
That  the  5th  of  February  the  Prifoner  fent  for 
him,  and  when  he  came  to  him,  he  afked,  If 
he  would  ingage  in  a.  Bufinefs  that  might  be  for 
his  Advantage,  and  afk  noQueftions  ?  fo  at  that 
Time  he  did  not  acquaint  him  what  the  Thing 
was ;  but  that  fhews  it  was  a  Thing  that  was  to  _ 
be  kept  fecret  at  that  Time,  in  regard  he  did 
not  think  fit  to  acquaint  him  at  the  firft  Inftance. 
But  the  14th  of  February,  when  he  met  him  a- 
gain,  the  Day  before  the  firft  Time  that  it  was 
to  be  put  in  Execution  ;  Bertram  fwears  he  told 
him,  that  they  were  to  ride  out  the  next  Morn- 
ing, that  muft  be  Lowick  and  Bertram,  for  there 
was  no  Body  elfe  there  ;  and  that  the  Prince  of 
Orange  was  to  be  feized  in  his  Coach  :  Was  it 
poffible  the  Prifoner  could  be  ignorant  of  it? 
When  he  ingaged  him  to  go  upon  a  Defign 
without  afking  Queftions  •,  fent  for  him  the  Day 
before,  acquainted  him  they  were  to  ride  out  the 
next  Morning,  and  that  the  King  was  to  be  feiz- 
ed 
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1696.  ed  in  his  Coach,  and  bid  him  be  ready  againft 
8  W.  III.  next  Morning,  and  gave  him  a  Guinea  at  that 
tW"V  Time :  The  Witnefs  fays  it  was  for  NecefTaries  ; 
but  he  does  not  pretend  it  was  for  Charity,  as 
formerly  -,  and  that  rauft  be  for  NecefTaries  for 
that  Purpofe  that  they  were  then  difcourfing  of  j 
when  he  defired  him  to  be  ready  the  next  Day, 
and  gives  him  Money  to  buy  him  NecefTaries : 
What  can  that  be,  but  NecefTaries  for  what  he  was 
to  be  ready  for  ?  And  then  he  did  not  come  the 
next  Day,  and  he  tells  you  why,  becaufe  he 
thought  it  a  very  wicked  and  unlawful  Thing, 
and  fo  he  difappointed  him  •,  and  thenext  Time 
Lowick  chid  him,  and  told  him  he  would  have 
ferved  him  fo,  if  the  King  had  been  in  the  Field. 
This  is  plain,  though  I  believe  Bertram  does 
fpeak  as  tenderly  as  he  can,  being  his  Friend 
and  old  Acquaintance,  and  is  willing  to  fay  as 
little  as  he  can  of  him  ;  fo  that,  I  believe,  no 
body  thinks  but  what  Bertram  fays  againft  the 
Prifoner  is  true,  and  what  he  fwears  is  plain  and 
pofitive,  to  fhew  that  Lowick  did  engage  in 
theDefign  :  He  acquainted  him  with  it  the  14th, 
by  telling  him  the  King  was  to  be  feized,  and 
they  were  to  ride  out,  and  he  was  to  be  ready 
the  next  Day. 

The  Chief  Juftice,  in  fumming  up  the  Evi- 
dence, obferved,  That  two  Witnefles  were  not 
fjr^hm  necefTary  to  every  Overt- Aft  ;  but  one  Witnefs 
to  one,  and  another  to  another  Overt- Aft  was 
fufficient :  That  they  ought  not,  indeed,  to  put 
any  forced  and  violent  Conftruftion  upon  Words 
in  Cafes  of  Life  :  But  if  the  Evidence  was  plain 
and  clear,  though  the  Prifoner  did  not  fay,  in 
exprefs  Words,  he  defigned  to  afTaffinate  his 
Majefty  ;  yet  if  upon  the  whole  of  the  Difcourfe, 
that  paff'ea  between  Bertram  and  the  Prifoner,  it 
appeared  plainly  and  fatisfatlorily  to  them,  that  he 
did  confent  and  agree  to  this  Defign,  or  was  engaged 
in  it ;  then  Bertram  was  another  Witnefs  to  prove 
him  guilty  befides  Harris,  which  was  as  much  as 
the  Law  required. 

Then  the  Jury  withdrew,  and  after  half  an 
Hour's  Recefs  brought  in  the  Prifoner  Guilt  y. 
After  which  Cranburn  and  Rookwood  were  fet 
to  the  Bar  with  Lowick,  and  having  nothing  to 
offer  in  Arreft  of  Judgment,  more  than  they 
had  infilled  on  before,  Sentence  of  High-Treafon 
.was  paffed  upon  them,  and  they  were  all  three 
Craibum  executed  at  Tyburn,  on  Wednefday  the  29th  of 
condemned  April,  1 696.  when  Lowick  and  Rookwood  left 
and execut- the  following  Papers  with  the  Sheriffs. 
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Major  Lowick'j  Paper. 

IN  the  Name  of  the  moft  Holy  Trinity, 
Father,  Son,  and  Holy  Ghoft,  Amen. 
In  the  firft  Place,  I  die  in  the  Religion  I  was 
baptized,  viz.  Roman  Catholick,  and  hum- 
bly beg  the  Prayers  of  all  good  People  for  a 
happy"  Refurreftion,  and  of  all  Catholicks 
for  the  Good  of  my  Soul. 
"  As  for  being  engaged  in  this,  for  which  I 
die,  it  was  never  fo  pofitive  that  I  had  a  Horfe 
from  the  Beginning  to  the  very  laft,  nor  never 
fee  any  allowed  me,  or  the  two  Men  I  was  to 
provide,  as  was  fworn  againft  me  at  my  Tri- 
al ;  nor  had  I  any  on  that  Account -,  nor  was 
I  at  any  of  their  Meetings,  when  they  fettled 
any  fuch  Thing.  And  as  for  any  Order  or 
Commiffion  from  King  James,  I  never  faw 
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any  fince  I  came  laft  into  England,  which  is    1696. 
now  about  five  Years  ;   and  I  am  confident,  ?  W'i*J" 
none  that  knows  King  James  will  believe  he  v^'~y"v* 
gave,  any  fuch  Order. 

"  Indeed,  I  muft  confefs^  I  believe  King 
James  was  coming  to  aflat  his  own  Right  ; 
and  I  fhould,  if  on  Shore,  have  done  any 
thing  in  my  Power  to  have  affifted  him  ;  and, 
in  order  to  that,  I  fhould  fhould  have  been 
very  glad  to  ,have  had  a  Horfe,  but  never 
had  any. 

"  And  as  for  being  concerned  in  any  bloody 
Affair,  I  never  was  in  my  Life ;  but  have 
done  my  Endeavour  to  prevent  it,  as  much  as  I 
could,  on  all  Occafions  ;  and  if  the  killing 
the  moft  miferable  Creature  in  the  World,  or 
the  greateft  Enemy,  would  now  fave  my 
Life,  reftore  the  King,  and  make  me  one  of 
the  greateft  Men  in  England,  I  firft  would 
chufe  to  die,  becaufe  againft  the  Law  of 
God. 

"  If  any,  who  are  now  Sufferers  on  this  Ac- 
count, think  I  have  been  too  forward,  and  a 
Promoter  to  this  Defign,  I  do  now  declare  it 
was  never  my  Inclination  to  do  any  rafh 
Thing  :  However,  I  beg  their  Pardons,  and  of 
all  the  World,  if  I  have  offended  in  Thought* 
Word,  or  any  Action  whatfoever  ;  and.  do 
freely  forgive  my  Enemies,  and  hope,  through 
the  Mercy  of  my  Saviour  Jefus  Chrift,  to  have 
Remiflion  of  all  my  Sins.  Good  God  pre- 
fer ve  the  King,  Queen,  Prince,  and  Princefs, 
and  all  that  Royal  Blood  of  Stuarts  J  and  may 
England  never  want  one  of  that  direft  Line  to 
govern  them,  and  make  them  once  more  hap- 
py !  I  have  had  the  Honour  to  ferve  my  Royal 
Mafter  in  feveral  Commiffions,  and  the  laft 
as  Major  ;  and  ftrove  ever  to  ferve  him  to  the 
beft  of  my  Power,  and  ever  to  be  juft  to 
thofe  whom  I  had  the  Honour  to  command. 
Lord  Jefus,  into  thy, Hands  I  commend  my 
Spirit!  O  Jefus,   receive  my  Soul. 

ROBERT  LOWICK. 
\l  ■ 

Brigadier  Rookwood'j  Paper. 

HAVI N  G  committed  the  Juftice  of  my  Rook- 
Caufe,   and  recommended  my  Soul  to  v/ooA's 
God,  on  whofe  Mercies,  through  the  Merits    "^  ' 
of  Jefus  Chrift,  I  wholly  caft  myfelf,    I  had 
once  refolved  to  die  in  Silence  •,  but  fecond 
Thoughts  of  my   Duty  to  others,  chiefly  to 
my   true  and  liege  Sovereign  King  James, 
moved  me  to  leave  this  behind  me. 
"  I  do  therefore,  with  all  Truth  and  Sinceri- 
ty, declare  and  avow,    that  I  never  knew, 
faw,    or  heard  of  any  Order  or  Commiffion 
from  King  James   for  the   affaffinating   the 
Prince  of  Orange,  and  attacking  his  Guards  ; 
but  I  am  certainly  informed,  that  he,  the  beft 
of  Kings,,  had  often  rejefted  Propofals  of  that' 
Nature,  when  made  unto  him. 
"  Nor  do  I  think  he  knew  the  leaft  of  the 
particular  Defign  of  the  attacking  the  Guards 
at  Tiis  Landing,  fo  much  talked  of,  in  which  ' 
I  was  engaged  as  a  Soldier,  by  my  immediate 
Commander,  much  againft  my  Judgment ; 
but  his  Soldier  I  was,  and  as  fuch  I  was  to 
obey  and  aft  according  to  Command. 
"  Thefe  twelve  Years  I  have  ferved  my  true 
KingandMafter,King7«ww,and  freely  now  lay 

"  down 
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down  my  Life  in  his  Caufe.  I  ever  abhored 
Treachery,  even  to  an  Enemy;  If  it  be  a 
Guilt  to  have  complied  with  what  I  thought, 
and  ftill  think,  to  have  been  my  Duty*  I  am 
Guilty  :  No  other  Guilt  do  I  own. 
"  As  I  beg  all  to  forgive  me,  fo  I  forgive  all 
from  my  Heart)  even  the  Prince  of  Orange, 
.  who*  as  a  Soldier,  ought  to  have  confidered 
my  Cafe,  before  he  figned  the  Warrant  for 
my  Death  :  I  pray  God  may  open  his  Eyes, 


"  and  render  him  fenfible  of  the  much  Blood    1696. 
"  from  all  Parts,  crying  out  againft  him,  fo  to8  w- Iir- 
"  prevent  a  heavier  Execution,  hanging  over  °,"vx>' 
"  his  Head,  than  what  he  inflicts  on  me.° 

AMBROSE  ROOKWOOD. 

The  Rema/ks  on  the  Trials  of  the  Confpirators  for 
the  Affafli  nation  Plot,  will  be  found  at  the  End 
of  Mr.  Cook'j  Trial. 


s w9 in. The  Trial  of  Alexander  Knightley,  Gent,  for 
High-Treafon,  in  the  Court  of  Kings-Bench,  on  the  30  th 
Jpril,  and  20th  o£  May,  1696.     8  fF.III. 


Knight- 
ly'.j  'Trial. 


1696. 
8  W.  III. 


1"^  H  I  S  is  no  more  than  an  Arraignment 
and  Confeflion.  The  Prifoner  had  been  in- 
dicted before,  as  a  Confpirator  in  the  AfTafflnation 
Plot,  together  with  Rookwood,  Cranium,  and 
Loivick,  by  the  Name  of  Chriftopher  'y  but  his 
Name  appearing  to  be  Alexander,  he  was  not 
tried  upon  that  Indictment. 

He  was  now  arraigned  on  another  Indictment, 
on  the  30th  of  April,  by  his  right  Name  of  Alexan- 
der, and  pleaded  Not  Guilty  ;  but  being  brought 
to  his  Trial  on  the  20th  of  May,  he  retracted 
that  Plea,  and  pleady  Guilty :  Whereupon  the 
Attorney-General  moved  his  Confeflion  might 
be  recorded,  and  that  the  Court  would  pafs 
Judgment  on  him  ;  but  the  Chief  Juftice  anfwer- 
ed, they  could  not  give  Judgment  then,  becaufe 


a  wrong 
Name. 


Indited  a 
fecond 
{Time. 


Pleads 
guilty. 


there  ought  to  be  four  Days  from  the  Time  of 
the  Confeflion  or  Verdict,  to  move  in  Arreft  of 
Judgment,  if  there  be  fo  many  Days  in  the  Term 
remaining:    Indeed  in  Stale/ s  Cafe,    who  was 
tried  for  the  Popifh  Plot,  Judgment  was  given 
the  fame  Day  ;  but  that  was  a  Precedent  that 
ought  not  to  be  followed ;   for  a  Prifoner  ought FoUr  Daf* 
to  have  four  Juridical  Days  to  move  in  Arreft  0^aUowedt»., 
Judgment,    where  he  is  tried  in  the  Court  ofX//*f  ' 
Kings-Bench ;  and  accordingly  Knightley  was  fent  fudgmi^ 
back  to  Newgate,  and  being  brought  into  Court '"  the 
again  on  Monday  the  25th  of  May,  being  the  laft  g  inCs" 
Day  of  the  Term,  Sentence  was  pronounced  on  " 

him  as  a  Traitor,    and  he  was  executed  at  Ty- 
burn. 


1696. 


s win. The  Trial  of  Peter  Cook,    Gent,    for  High-Treafon,  ^ 

at  the  Old-Baily,  London,  on  the  9th  and  1  3th  of  May  ^*M 
1 696.     8  W.  III. 


Cook'i 
{Trial. 


The  Tvdi& 
went. 


rr"t  H  E  Indictment  charges  the  Prifoner  with 
J^  compafling  the  Death  of  the  King,  and 
adhering  ,  to  his  Enemies  j  and  the  Overt- 
Acts  laid  as  Evidence  of  the  faid  Treafons  were, 
his  meeting  and  confulting  with  Robert  Charnock, 
Sir  John  Freind,  Sir  William  Perkins,  and  other 
falfe  Traitors,  how  to  raife  a  Rebellion  ;  and 
fending  over  the  faid  Charnock  to  France,  to  the 
Me  King  James,  to  perfwade  the  French  King 
to'fufnilh  him  with  a  Body  of  his  Forces  to  in- 
vade the  Kingdom  ;  and  that  the  Prifoner  did 
buy  up  Horfes  and  Arms  in  order  to  promote 
the  faid  Rebellion  and  Invafion. 

The  Prifoner  was  brought  to  the  Bar  on  Sa- 
turday the  eighth  of  May,  when  he  was  ar- 
So  many  e/raigrted,  and  pleaded  Not  guilty :  And  the  Ju- 
*^Ji™ne}  fors being  called  to  be  fworn,  there  were  fo  ma- 
that  there  nY  challenged,  that  there  did  not  remain  enough 
was  not  a  to  try  him  ;  whereupon  the  Court  ordered  ano- 
Jury  left,  ther  Pannel  to  be  ready  on  the  Wednefday  fol- 
lowing ;  and  then  adjourned  to  that  Day. 

M  .  Cook  being  brought  into  Court  again,  on 
Wednefday  the   thirteenth  of  May,  his   Coun- 


fel  objected,  That  the   Court  could  not  direct  ExceP?'wk 
a  new  Pannel ;  but  that  they  fhould  have   or-  °ftheCot,n' 
dered  a  Tales  to  fupply  the  Deficiency  of  the^V^. ' 
fir'ft  Pannel  ;  and  that  the  Prifoner  ought  to  be»<r/, 
tried  by  the  firft  Pannel,   according  to  the  late 
Act:  But  the  Court  anfwered,  A  Tales  did  not  "»/«*'«' ' 
lie  in  the  Felony,  upon  a  Commiflion  of  OyerbytheQ,urt' 
and  Terminer ;  and  that  where  there  was  a  De- 
fect of  Jurors,  there   was  an  abfolute  Neceflity 
for  anew  Pannel. 

But  it  was  admitted,  That  upon  Appeals  and 
Indictments  removed  into  the  King's- Bench, 
where  the  Procefs  for  the  Jury  was  by  Writs  of 
Venire,  &c.  there  muft  be  a  Talesm  awarded,  if  a 
full  Jury  did  not  appear. 

The  Jurors  being  called  to  the  Book,  in  Or- 
der to  be  fworn,  Mr.  Cook  defired  the  Opinion 
of  the  Court,  If  a  Juryman  had  faid  he  was  Caufe*  of 
guilty,  or  that  he  would  find  him  guilty,  or  that  Challenge. 
the  Prifoner  would  be  hanged,  or  the  like; 
whether  fuch  a  one  was  fit  to  be  upon  the  Jury  ? 
To  which  the  Chief  Juftice  anfwered,  He 
thought  it  was  a  good  Caufe  of  Challenge. 

Then 
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Then  Mr.  Walker  being  called  as  a  Jury- 
man,- Mr.  Cook  demanded,  If  he  had  not  laid 
he  believed  him  guilty  ? 

Mr.  Attorney  hereupon  obferved.  If  he  made 
any  fuch  Objection,  he  muft  prove  it  by  others, 
and  not  out  of  the  Juryman's  Mouth,  becaufe  it 
would  make  him  guilty  of  a  Mifdemeanor. 

The  Lord  Chief  Juftice  Treby  faid,  A  Jury- 
man need  not  anfwer  any  Queftion,  where  the 
Anfwer  would  fubject  him  to  Reproach.  And 
he  thought  it  a  fcandalous  Behaviour,  if  not 
criminal,  to  prejudge  any  one  before  he  was 
tried  ;  and  this  was  to  ask  a  Juryman,  if  he  had 
not  defamed  or  flandered  him  in  the  higheft  De- 
gree. 

Mr.  Serjeant  Daniel  anfwered,  Nothing  was 
more  common,  when  one  heard  a  Fact  reported 
of  any  one,  than  to  fay  he  thought  him  guilty, 
and  he  would  be  hanged ;  and  there  was  no 
Crime  in  this :  To  which  the  Lord  Chief  Juftice 
Holt  replied,  If  upon  a  Report  of  clear  Evi- 
dence, a  Man  mould'  fay,  Suppofing  this  to  be 
tf'Ue\  fuch  a  Man  is  guilty,  and  IJhouldfind  him 
fo,  if  I  were  of  his  Jury  :  This  was  not  crimi- 
nal, nor  was  it  fufficient  to  fet  afide  a  Juror  -, 
for  it  imported,  if  the  Evidence  mould  not  be 
true  and  clear,  he  would  acquit  him  :  But  for  one 
to  declare  positively,  a  Prifoner  was  guilty,  and 
he  would  find  him  fo,  let  the  Evidence  be  what 
it  will-;  This  he  thought  was  a  Mifdemeanor, 
andpunifhable.  Another  of  the  Judges  admit- 
ted, that,  in  a  Civil  Cafe,  it  would  be  a  good 
Caufe  of  Challenge,  if  a  Man  gave  his  Opinion 
about  a  Right  one  Way  or  other  •,  and  fo  might 
be  asked  the  Queftion  upon  a  Voir  dire  ;  but  he 
could  not  be  obliged  to  charge  himfelf  with  what 
was  criminal :  And  the  Court  ruling,  that  fuch 
Queftions  ought  not  to  be  asked ;  the  Prifoner 
challenged  Mr.  Walker  peremptorily. 

Then  the  Prifoner  challenged  feveral  more, 
becaufe  they  had  not  ten  Pounds  per  Annum 
Freehold  ;  which  the  Court  admitted  to  be  a 
good  Caufe  of  Challenge :  (An  Act  having 
lately  paffed,  That  Jurors  mould  have  ten 
Pounds  a  Year  Freehold).  Whereupon  Mr.  At- 
torney moved,  that  the  Jurors  might  anfwer  up- 
on Oath,  whether  they  had  reflectively  ten 
Pounds  a  Year  Freehold,  or  not ;  and  they 
were  examined  accordingly,  and  a  great  many 
of  them  fetafide  for  Want  of  Freeholds  of  that 
Value  ;  and  the  Prifoner  objecting,  That  thofe 
who  were  upon  the  Grand  Jury,  and  found  the  Bill, 
could  not  be  upon  the  Petit  Jury.  The  Court  ad- 
mitted this  alfo  to  be  a  good  Caufe  of  Challenge  ; 
and  that  the  Jurors  ought  to  anfwer,  whether 
they  bad  ferved  on  the  Grand  Jury,  or  not : 
The  Prifoner  having  challenged  his  full  Num- 
ber of  thirty-five  peremptorily,  befides  thofe 
that  were  challenged  for  Caufe,  at  length 
twelve  unexceptionable  Men  were  fworn. 

Then  Mr.  Cook  defired  that  the  Witneffes 
might  be  examined  apart,  which  the  Court  in- 
dulged him  ;  but  faid,  He  could  not  demand 
this  of  Right. 

Mr.  Porter  then  was  called,'  as  a  Witnefs  for 
the  King,  and  teftified,  That  the  Confpirators 
had  two  Meetings  laft  Year  ;  the  firft  in  the  Be- 
ginning of  May,  at  the  King's-Head  in  Leaden- 
hall-Street ;  where  were  prefent  Lord  Aylefbury, 
Lord  Montgomery,  Sir  John  Fentviek,  Sir  John 
Freind,    Sir   William   Perkins,    Mr. 


the  Witnefs,  and  the  Prifoner;    and   Goodman     1606" 
came  in  after  Dinner.     Here  they  confulted  on  8  w-  Iir 
the  beft  Way  to  reftore  King  Ja?nes  ;  and  it  was  ^^/~N"^ 
at  length  agreed  to  fend  over  Mr.  Chamock  to 
King  James,  to  put  him  upon  borrowing  of  the 
French  King  10000  Men,  to  make   a   Defcent 
in  England ;  and  to  promife  King  Jamts,    that 
they  would  join  the  French  Troops  with  2000 
Horfe  upon  their  Landing  :   And  that  when  Mr. 
Chamock  demanded  of  them  feverally,    whether 
he  might  affure  the  King  of  this  ;    he  remem- 
bered Mr.  Cook  was  kneeling  upon  a  Chair,  and 
anfwered,  Yes,  you  may. 

That  Mr.  Chamock  defiring  another  Meeting 
at  Mrs.  Mountjo/s  eight  or  ten  Days  after,  molt 
of  the  fame  Company  met  there  again,  and  par- 
ticularly the  Prifoner  ;  and  they  affured  Captain 
Chamock,  that  they  perfifted  in  their  former 
Refolution :  That  Mr.  Chamock  afterwards 
came  to  fee  this  Witnefs  in  Newgate,  and  told 
him  he  had  been  in  France:  That  King  James 
thanked  them  for  the  kind  Offer  ;  but  the  French 
King  could  not  fpare  fo  many  Men  that  Year  : 
Adding,  That  he  had  communicated  this  An- 
fwer to  the  Lord  Aylefbury,  and  the  reft  of  the 
Gentlemen  thatfent  him  over. 

Then  Mr.  Goodman  was  fworn,  whodepofed,  Good- 
That  he  was  at  that  Meeting  of  the  Confpirators,  man'/  E~ 
at  the  King's-Head,  mentioned  by  Mr  Porter  ;  *'&»"• 
but  did  not  come  in  till  after  Dinner :  When 
they  agreed  to  fend  over  Mr.  Chamock  to  King 
James,  to  defire  he  would  procure  10000  Men 
of  the  French  King,  to  make  a  Defcent  in  Eng- 
land ;  and  to  affure  him  they  would  join  him  at 
their  Landing  with  2000  Horfe  at  leaft :  And 
when  Mr.  Chamock  demanded  of  them  reflec- 
tively, if  they  might  affure  King  James  this 
was  their  Refolution  :  Mr.  Cook  kneeling  upon 
a  Chair,  and  laying  his  Elbows  on  theTable,  an- 
fwered, Yes,  you  may.  ThathefawMr.  Char- 
nock  after  he  came  back  ;  and  he  faid,  He  had 
been  with  the  feveral  Gentlemen  that  fent  him, 
with  Compliments  from  King  James  ;  but  the 
French  King  could  not  fpare  fo  many  Men  at 
that  Time. 

Mr.  Cook  demanding  of  Goodman*,  If  he  ever 
heard  him  fpeak  ten  Words,  or  was  ever  in  his 
Company :  Goodman  anfwered.  Yes,  he  was  in 
his  Company,  at  the  Cock  in  Bow-Street,  where 
he  came  in  accidentally ;  and  that  he  ex- 
preffed  his  Confent  at  the  abovefaid  Confutation, 
in  the  Manner  he  had  related. 

Then  the  Prifoner's  Counfel  produced  a  Re-  Evidence 
cord  ;  whereby  it  appeared,  That  Goodman  was  to  Good- 
convicted  of  hiring  one  Alexander  Amadei  to  poi-man'-»Cre- 
fon  the  Dukes  of  Grafton  and   Northumberland ;  ff^7," 
and  was  adjudged  to  pay  a  Fine  of  1O00  Pounds,  tkPrijL 
and  to  be  committed  to  the  Marfbalfea  till  paid  ;  ner. 
to  give  Security  for  his  good  Behaviour  durino- 
Life-;  and  alfo  Security  for  the  Peace,  and  par- 
ticularly towards  the  faid  two  noble  Dukes. 

Then  Edwards  was  called  as  a  Witnefs  for  the 
Prifoner,  and  teftified,  That  he  was  confined  in 
Newgate  with  Goodman  ;  and  that  Goodman  told 
him,  He  and  Porter  were  to  be  Witneffes  againft 
Cook-:  That  Cook  had  fworn  againft  him 
(Goodman)  ;  but  could  not  have  his  Pardon,  be- 
caufe he  would  difcover  no  body  elfej  Adding, 
He  or  I  muft  fuffer  ;  but  it  is  a  foolifh  Thing  to  be 
hanged :  All  that  is  faid  of  a  Man,  is,  That  he 
hanged  handfomely,  or  died  bravely, 

8  1  bn  Mr. 
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1696.         Mr.  Cock,  the  Landlord  of  the  King  s-Head\ 
8  W.  III.  depofed.  That    about  a  Twelvemonth   before, 
'wXlt  t'iere  ^ed  at  his  Houfe,  the  Lord   Aylesbury, 
videncein  Lord    Montgomery,    Sir    William    Perking    Sir 
Behalf  of  John  Fenwick,  Sir  John  Freind,  Captain  Char- 
thePrifo-  mc^  Captain  Porter,  and  Mr.  Cook:  That  my 
Lord  Aylesbury  and  Lord  Montgo?nery  went  a- 
way  about  four  o' Clock,  and  the  reft  of  the  Com- 
pany at  eight  or  nine :  ThztGoodman  was  not  there, 
he  believed,  at  all  •,  for  he  never  faw  him  till  this 
Trial :  But  he  could  fwear  that  Goodman  was  not 
,     there  before  the  two   Lords  went  away.     And 
M.\  Attorney  demanding,  Why  he  was  not   as 
fure  Goodman  was  not  there  at  all,    as   that   he 
was  not  there  before  the   Lord  Aylesbury  went 
away  ?  Cock   anfwered,  He  was   in  the  Room 
half  a  Dozen  Times   after  Dinner,    and    there 
were  no  more  in  the  Room  than  dined  there 
when  Lord  Aylesbury  went  away. 

It  being  demanded,  If  he  knew  the  Perfons 
that  dined  at  his  Houfe?  Or  if  they  ufedto  meet 
there?  He  anfwered,  Sir  John  Freind  com- 
monly came  once  a  Week  ;  Mr.  Char  nock  he  knew, 
when  he  was  a  Drawer,  and  Sir  William  Perkins  ; 
and  the  reft  he  knew  by  hearing  their  Names 
only.  Being  afked  again,  How  he  could  be  po- 
fitive  who  was  in  the  Room,  when  the  Lord 
Aylesbury  came  out?  Cock  anfwered,  He  went 
up  into  the  Room,  juft  after  Lord  Aylesbury 
went  away,  and  he  had  been  there  juft  before  ■, 
he  believed  he  was  in  the  Room  half  a  Do- 
zen Times  after  Dinner,  and  there  were  no  more 
than  what  dined  there. 

Crawford,  one  of  Cock's  Drawers,  depofed, 
That  he  remembered  that  Company's  dining 
there  about  a  Twelvemonth  before  the  Trial  : 
That  he  did  not  fee  Mr.  Goodman  there  at  all ; 
but  was  fure  he  was  not  there  till  the  two  Lords 
went  away,  which  was  about  four  o'Clock  •  and 
the  reft -of.  the  Company  ftaidtillit  was  dark. 

Huntley,  another  Drawer,  teftified,  That  he 
attended  only  on  that  Company  :  And  that  nei- 
ther Goodman,  or  any  one  elfe,  came  into  that 
Company  after  Dinner ;  nor  had  he  ever  feen  Good- 
man in  his  Life  till  now  :  And  that  there  were  no 
Orders  given  for  their  being  in  private,  but  the 
Dfawers  went  backwards  and  forwards  as  ufual . 

Peachy  teftified,  That  Mr.  Cook  never  ab- 
fconded,  but  went  Abroad,  and  received  Com- 
pany, after  the  Plot  was  difcovered  -,  and  was 
taken  in  his  own  Room  at  his  Father's  Houfe, 
on  a  Sunday  Morning ;  which  Evidence  was 
confirmed  by  two  more :  And  other  Witneffes 
gave  the  Prifoner  a  great  Character  ior  his  Piety 
and  Virtue. 

Then  the  King's  Counfel  called  Mr.    Porter 
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Coitnfel  en-  ancj  Mr.  De  la  Rue,    who   teftified,    That  Ed- 
fm'tthe  W&Lfii*  of  the  Prifoner's  Witneffes,  was  to 
Credit  0/  have  been  an  Actor  in    the   intended  Affafiina- 
tbeir  Wit- i\or\.      Goodman   alfo  ,was    called     again,     to 
"eJf»-        confront  Mr.  Cock,  the    Mafter  of  the  King's- 
Head  Tavern,:  And  teftified,  That  he  was  in- 
troduced into   that  Company  by  Mr.  Porter : 
That  it  was  true,  the  Lords  Aylesbury  and  Mont- 
gomery went  away  firft  ;    but   as   to   what   Cock 
laid,  That  he   did  not   know  him  {Goodman), 
he  had  dined  at  his  Houfe  four  or  five   Times 
with  Sir   John  Freind ;  and   one  of  the  Days, 
not  being  well,  he  went  down  to  the   Bar  for  a 
little  Brandy,  and  Cock  gave  him  fome,  telling 
him,  it  was  the  beft  he  ever  tafted  ;    and  the 
Witnefs  would  have  bought  a  Quantity  of  ic  i 


but  Cock  told  him,  he  had  but  little  of  it :  And     ifotf 
he  was  fure  Cock  had  feen  him  five  or  fix  Times.  8  w-  ****, 
Cock   however  perfifted  in  that  Part  of  his  Evi-  {~/~v~>u 
dence,  That  he  never  law  Goodman  before,  and 
remembered  nothing  of  the  Circumftances  he 
mentioned. 

Then  it  was  demanded  of  Porter,  If  Good- 
man came  into  the  Company  at  the  King's-Head 
before  the  Lord  Aylesbury  went  away?  To 
which  Porter  anfwered,  He  did  ;  and  he  re- 
membred  Goodman  bowed,  and  took  his  Leave 
of  my  Lord,  as  he  went  out  of  Doors. 

It  being  demanded,  If  he  remembred  the 
Manner  of  Goodman's  coming  in  ?  Porter  an- 
fwered, Goodman' Tent  up  his  Name  j  and  he 
(Porter)  told  the  Company  who  he  was,  affured 
tljem  he  was  an  honeft  Man,  and  much  ingaged 
in  King  James's  Intereft ;  and  then  with  their 
Confent,  he  went  down,  and  brought  him  up. 
The   Court  demanding,     How  long    Goodman  , 

was  there  before  the  Lord  Aylesbury  went 
away,  if  it  was  half  an  Hour?  Porter  anfwer- 
ed, It  was  near  two  Hours ;  for  Goodman 
came  in  about  four,  and  the  Lords  did  not  go 
away  till  near  fix  •,  they  difcourfed  the  whole 
Bufinefs  after  Goodman  came  into  the  Room. 

Then  Sir  Bartholomew  Shower  fu;nmed  up 
the  Evidence,  and  made  his  Obfervations  on  ic 
for  the  Prifoner. 

Sir  B.  Shower.  May  it  pleafe  your  Lord-  q>h 
fhip,  and  you  Gentlemen  of  the  Jury  :  I  am  ofr0„e„'tr" 
Counfel  in  this  Cafe  for  the  Prifoner  at  the  Bar  ;  Defence 
and  I  muft  beg  your  Lordfhip's  Patience,  and  h  s"  s- 
your  Favour,  Gentlemen,  to  make  a  few  Obfer-  Showcr- 
vationsupon  the  Evidence  that  has  been  given: 
For  we  humbly  infift  upon  it  in  Point  of  Law, 
that  here  is  not  fufficient  Evidence  before  you 
to  convict  the  Prifoner.  You  are,  Gentlemen,  to 
have  Refpect  and  Regard  to  your  Confciences, 
and  the  Oaths  which  you  have  now  taken  to  give 
a  Verdict,  and  make  true  Deliverance  between 
the  King  and  the  Prifoner  :  You  are  not  to  go 
according  to  your  own  private  Opinions,  nor 
according  to  publick  Fame,  nor  according 
to  common  Report,  nor  according  to  the  Ver- 
dicts in  other  Cafes,  nor  according  to  the  Con- 
fefiions  or  dying  Speeches  of  Criminals  who 
have  been  executed,  whether  made  by  them- 
felves  or  by  others  for  them,  but  you  are  to  go 
by  the  Teftimony  of  credible  Witneffes  •,  and  if 
you  have  not  the  Evidence  of  two  credible  Wit- 
neffes before  you,  my  Lords  the  Judges  will  in- 
form you  how  the  Law  ftands.  That  by  the 
Statute  of  Edward  VI.  and  the  new  Statute  for 
Trials  of  Treafons,  there  muft  be  two  Witneffes 
to  prove  the  Prifoner  guilty  of  the  Overt- Act 
of  the  Treafon  that  is  laid  in  the  Indictment : 
And  whether  there  have  been  two  credible  Wit- 
neffes produced  before  you,  is  the  Queftion  that  _ 
you  are  to  confider,  upon  your  Oath  and  Con- 
fcience ;  That  is,  whether  you  are  fatisfied  here 
be  two  fuch  as  the  Law  requires.  The  Queftion 
is  not  merely,  whether  Mr.  Cook  be  guilty  •,  but 
whether  in  your  Confciences  he  be  legally  prov- 
ed guilty,  whether  there, be  Evidence  to  fatisfy 
your  Confciences,  according  to  the  Laws  of  the 
Land,  that  he  is  guilty,  and  we  infift  there  is 
not ;  and  therefore  I  beg  Leave  to  recapitulate 
what  has  been  fworn  againft  hfm,  that  we  may 
fee  how  far  it  reaches,  and  wherein  it  is  defective. 

Gentlemen,  Mr.  Porter,  he  fwears,  That  a- 
bout  the  Beginning  or  Middleof  May,  he  can- 
not 
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9696.  not  tell  which,  there  was  this  Meeting,  at  the 
8  W.  III.  old-King's- Head  Tavern  in  Leaden-hall-Street ; 
wr'v^w/  in  which  I  would  obferve  to  you,  that  he  con- 
fines himfelf  to  a  certain  Month  ■■>  the  Reafon  is 
very  plain,  and  therefore  I  asked  him,  whether 
it  was  not  in  April ;  for  if  he  had  faid  it  had 
been  then,  there  had  been  no  Danger  to  the 
Prifoner,  becaufe  of  the  Act  of  Indemnity, 
therefore  he  was  careful  to  fix.  it  in  May  j  and 
he  would  not  lay  it  in  June,  for  the  tenth  bf 
•  June  is  a  famous  Day  •,  and  then,  or  foon  after, 
Newgate  had  him-,  he  was  confined  there  for  a  Riot 
on  that  Day,  and  fo  they  have  re  (trained  it  to  a 
Month,  and  the  only  Month  that  he  is  capable  of 
fwearing  to,  as  to  any  Act  done  the  laft  Year, 
till  they  came  in  January  to  the  A  damnation 
Plot,  which  the  Prifoner  is  not  accufed  to  have 
had  any  Concern  in :  But  it  fhould  feem,  he  can- 
not tell  what  Day  of  the  Week,  or  of  the  Month  •, 
but  about  the  Beginning  or  Middle  of  May, 
eight  Perfons  dined  at  this  Place;  and  then  af- 
ter Dinner  Mr.  Goodman  came  in,  and  they 
difcourfed  about  this  Matter. 

Firft,  Gentlemen,  we  infift  upon  it,  That  it 
is  very  improbable  that  Englijh  Proteftants  of 
pious  Converfation,  and  good  Morals,  mould 
agree,  as  he  fays,  to  fend  fuch  a  Meffage 
to  the  late  King,  to  invite  over  a  French  Popifh 
Force :  We  may  eafily  fee  the  horrid  and 
mifchievous  Confequences  that  would  have  fol- 
lowed fuch  a  Practice,  fuch  as  muft  affect  every 
EngUJJjman  with  a  Concern  ;  fo  that  it  is  im- 
probable a  Man  of  Virtue  and  Piety  could  in- 
gage  in  fuch  an  Enterprize  :  And  if  it  be  im- 
probable, you  will  never  believe  it,  unlefs  the 
Conviction  or  Proof  be  irrefiftible :  And  if  you 
have  any  other  Reafons  to  diftruft  this  Man's 
Truth,  we  hope  you  will  go  upon  the  Side  of 
Probability ;  and  not  let  popular  Prejudice, 
>  common  Fame,  or  any  thing  elfe,  but  legal  and 

undeniable  Evidence  have  the  Afcendant  over 
you.  If  you  are  not  fatisfied,  that  Mr.  Cook 
did  affent  (as  from  the  Character  of  the  Man,  it 
is  not  probable  he  lhould)  to  fend  Charnock  into 
France,  to  perfuade  King  Lewis  and  King 
James  to  fend  10000  Men  to  invade  our  Coun- 
try, then  he  is  not  guilty. 

In  the  next  Place,  Gentlemen,  he  is  not  guilty 
we  fay  in  the  Eye  of  the  Law,  if  they  have  not 
two  Witneffes ;  and  for  that  we  fay  you  have 
but  one,  or  but  one  that  is  to  be  believed  -,  and 
if  you  have  but  one  that  is  to  be  believed,  that 
in  Law  is  but  one  •,  and  confequently  my  Client 
is  not  guilty :  So  the  King's  Counfel  agree, 
that  if  there  be  but  one  Witnefs,  he  cannot  be 
convicted  •,  the  Law  is  plain  in  the  Cafe.  Now 
to  make  it  out  that  here  is  but  oneWitnefs  at  moil, 
we  have  offered  you  feveral  Objections,  and 
made  them  out  by  Evidence,  againft  the  Tef- 
timony  of  Mr.  Goodman ;  that  he  is  not  a  Per- 
fon  fit  to  be  believed  ;  and  if  he  be  out  of  the 
Cafe,  then  does  Mr.  Porter's  ftand  alone,  and 
all  will  amount  to  one  Witnefs,  fuppofe  it 
fhould  be  granted  that  his  Teftimony  were 
true. 

Firft,  we  have  read  a  Record  of  Conviction 
againft  him,  of  a  Crime  one  of  the  greateft 
-next  unto  Treafon,  that  is  known  in  our  or  any 
other  Law.     That  he  hired  a  Man  to  poifon 


two  Dukes,  Branches  of  a  noble  Family,  to 
which  he  had  fuch  great  Obligations,  as  all 
Mankind  do  know,  and  he  himfelf  cannot  but 
acknowledge:  And  if  there  were  ncr  that  Ag- 
gravation in  it,  of  his  Obligations  to  that  Fa- 
mily •  yet  to  lie  in  Wait  to  murder  and  poifon, 
is  fuch  an  Offence  that  any  Age  can  feldom 
fhew  the  like.  And  the  Objection  is  not  fo 
very  eafily  anfwered  as  they  would  have  it ;  nor 
can  it  be  fo  foon  paffed  over  as  they  think,  by 
faying  he  is  a  Witnefs  of  a  Confederacy,  with 
which  the  Prifoner  is  accufed,  a  Crime  greater 
than  the  Thing  objected.  It  is  true,  none  can 
bear  Teftimony  in  fuch  a  Bufinefs,  but  he  that 
is  a  Party:  But  we  fay,  if  thefe  Perfons  who 
come  and  fet  themfelves  up  for  Witneffes,  were 
not  probi  Homines,  and  did  not  appear  to  be 
Perfons  of  indifferent  Credit  between  Man  and 
Man,  and  did  not  ftand  impartial  in  the  Eye  of 
the  World  in  other  Refpe&s  before  ;  then  they 
are  not  to  be  believed,  as  to  what  they  charge 
themfelves  and  others  to  be  guilty  of.  .  Now* 
if  Mr.  Goodman  ftands  convicted  of  fuch  an  Of- 
fence, as  this  that  is  alledged  againft  him,  though 
he  is  pardoned  by  the  Act  of  Parliament,  or  Sa- 
tisfaction acknowledged  upon  the  Record, 
though  it  be  even  the  very  next  Term,  yet  that 
does  not  purge  him  from  the  Infamy  and  Dif- 
grace,  or  from  the  Imputation  of  being  con- 
cerned in  fo  villainous  a  Defign.  It  is  impoifible 
that  he  fhould  be  good  a  Witnefs,  that  would  be 
ingaged  in  fuch  a  Matter,  efpecially  when  we 
have  thofe  various  Witneffes,  and  fuch  a  con- 
curring Teftimony,  that  what  he  has  fworn  is 
abfolutely  falfe. 

Gentlemen,  If  there  were  nothing  but  his  own 
Teftimony  in  this  Cafe,  there  could  be  no  Quef- 
tion  at  all  in  it.  And  as  to  Captain  Porter's 
Teftimony  about  his  being  there,  we  have  pro- 
duced three  Witneffes ;  who,  if  they  be  of  Cre- 
dit, then  Mr.  Goodman  is  not  to  be  believed, 
but  is  falfified  throughout:  For  it  is  not  the 
Queftion,  Whether  Mr.  Cook  went  away  before 
the  Confutation  and  the  Refolution  ?  For  if 
my  Lord  of  Aylesbury  or  my  Lord  Montgomery 
went  away,  Mr.  Goodman  is  falfified  in  that, 
and  confequently  you  ought  not  to  believe  him 
in  the  reft :  For  he  actually  fwears,  That  my 
Lord  of  Aylesbury,  my  Lord  Montgomery,  and 
thefe  other  Gentlemen,  were  all  prefent,  and  at 
the  Confult  ;  and  did  confent  and  agree  to  the 
Refolution,  by  ufing  thefe  Words,  Yes,  you 
may  \  Yes,  you  may.  Now  we  fay  there  are  three 
Witneffes  that  fwear,  That  my  Lord  of  Ayles- 
bury was  gone  before  he  came  there :  I  do  not 
care  whether  he  came  diere  or  not }  that  is  not 
material :  For  if  there  were  no  body  there, 
when  my  Lord  of  Aylesbury  was  rhere,  but  thofe 
that  were  at  Dinner,  then  Mr.  Goodman  was 
not  there  at  any  Confutation,  as  they  would 
infinuate  was  at  that  Time,  in  that  Place,  in 
that  Company. 

My  Lord,  whe  have  proved  to  you  Mr, Cook's 
Abhorrence  and  Declaration,  which  -we  think 
ought  to  go  a  great  Way  in  Satisfaction  of  his 
Innocence,  at  leaft  to  induce  you  to  the  favour- 
able Side :  For,  Gentlemen,  you  are  not  brought 
hither  to  convict  a  Man  only,  but  to  try  and 
examine  him ;  and  it  is  your  Duty  to  acquit  as 

well 
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well  as  convift,  according  as  the  Evidence  (lands -,j  was  never  charged  with  any  Treafon  or  treafon- 
k  is  your  Duty  to  go  according  to  your  Con-|  able  Practices  before  ;  nay,  not  fo  much  as  with 
fciences,  and  declare  whether  he  be  guilty  or  not!  any  particular  Crime  or  Immorality  ?  and  Whe- 
guilty,upon  the  Evidence  you  have  before  you  •,  ther  three  Witnefles  mall  be  believed,  againft 
you  are  to  examine  the  Truth  of  the  Fact  in  all    whom  there  is  no  Objection,    rather  than  two, 
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its  Circumftances,  and  upon  your  own  Con 
fciences  to  declare  whether  he  be  guilty  or  not 
guilty :  Now  we  propofe  it  to  you,  and  fubmit  it 
to  vour  Confciences,  That  here  are  three  Wit- 
nefles that  fpeak  upon  their  Oaths,  againft  whom 
there  is  no  Objection,  that  ever  they  were  guil- 
ty of  lying  in  wait  to  poifon  any  body,  nor  in 
any  Plot/  for  an  Affaffination,  nor  any  Confpira- 
ty  for  inviting  an  Invafion  fro:^  France,  nor 
any  other  Objection  againft  them  ',  but  they  ftand 
upright  in  the  Face  of  the  World,  and  they 
three  fwear  that  he  was  not  there  at  that  Time : 
The  Anfwer  that  we  expect  is,  That  he  might 
be  there,  and  they  not  fee  him ;  and  becaufe  it 
was  poffible  he  might  be  there,  and  they  not  fee 
him,  therefore  that  is  no  Evidence-,  but,  my 
Lord,  becaufe  it  may  be  fo  is  no  Evidence  that 
it  is  fo  •,  that  is  no  Objection  •,'  for  you  will  take 
it  as  the  Nature  of  the  Thing  will  afford,  and 
the  Matter  itfelf  allow  :  Now  there  can  be  no 
better  Evidence  than  this,  that  they  went  in  and 
out  continually,  the  Drawers,  and  the  Mafter  of 
the  Houfe  five  or  fix  Times  himfelf,  were  in  the 
Room,  and  they  fay  there  was  no  fuch  Perfon 
there ;  why  then  it  is  very  improbable,  if  not 
impoffible,  that  any  fuch  Man  fhould  be  there  : 
The  one  fvrears  he  came  down  from  my  Lord  of 
Aylesbury  juft  before  he  went  away ;  and  another 
fays,  he  followed  him  out  of  the  Room  •,  and  the 
Mafter  fays,  he  met  my  Lord  of  Aylesbury  at 
the  Stairs-Head  •,  all  which  falfifies  Mr.  Good- 
man in  that  Particular,  that  he  was  with  my 
Lord  of  Aylesbury  at  the  Stairs-Head,  when  he 
went  away  j  thefe  are  incompatible,  and  if  we 
falfify  him  i'n  any  one  Thing,  he  is  not  to  be 
believed  in  any  other. 

Then,  Gentlemen,  we  offer  to  your  Confi- 
deuv:  n  an  Anfwer  to  another  Objection: 
t  Ik  y  :  v  thefe  WitnefTes  feem  to  fwear  that  he 
was  not  there  at  all  ;  we  are  not  concerned  whe- 
ther he  was  there  afterwards  or  not  •,  if  you  are 
Easfied  that  he  was  not  there,  as  our  Witnefles 
-fwear,.  while  my  Lord  of  Aylesbury  was  there, 
that  is  enough. 

But  then  they  make  an  Objection,  How  comes 
the  Mafter  of  the  Houfe  to  remember  my  Lord 
of  Aylesbury's  going  away,  more  than  any  body 
elf'.  ?  Gentlemen,  you  know  the  Nature  of  the 
T 1  ng  fhews,  not  only  that  it  was  more  proba- 
ble the  Mafter  of  the  Houfe  fhould  make  his 
Obfervations  near  the  Time  of  Dinner,  rather 
than  afterwards  at  Night,  when  there  is  more 
Hurry  ;  but  it  is  more  probable  he  fhould  take 
Notice  of  it  from  the  Quality  of  the  Perfon, 
from  the  Difcourfe  he  had  with  him  about  the 
White- Wine  ;  which  'was  a  good  Medium  to 
refrefh  a  Vintner's  Memory,  it  being  a  Matter 
in  his  own  Trade,  and  that  might  make  him 
call  it  to  Mind. 

Therefore,  Gentlemen,  we  think  thefe  three 
Witnefles  ftand  free  and  clear  in  their  Credit 
and  being  fo,  are  inconfiftent  with  Mr.  Good- 
ma?:'s  't  ^ftimony  -,  and  we  hope,  in  Favour  of 
Life,  the  Credic  inclines  on  their  Side,;  efpecially 
when  the  Queftion  is,  Whether  a  Man  fhall  be 
executed  for  Treafon  who  never  fled  for  it,  who 


againft  one  of  which  there  are  fuch  Objections  ? 

My  Lord,  we  are  not  now  debating  or  at- 
tacking the  Evidence  of  the  Plot,  or  arraigning 
the  former  Judgments  againft  the  Confpirators 
that  have  fuffered :  But,  Gentlemen,  we  are 
putting  you  now  upon  a  ferious  Enquiry,  (as 
God  and  your  own  Confciences  fhall  incline 
you),  whether  our  Client  be  guilty,  or  not  guil- 
ty upon  this  Evidence  ;  that  is,  whether  Mr. 
Goodman  fwears  true  or  not :  We  hope  that  we 
have  given  you  fufficient  Satisfaction,  that  upon 
Mr.  Good?nan's  Part  the  Evidence  is  infufficient, 
and  we  hope  you  will  accordingly  find  our  Client 
Not  guilty. 

Mr.  Cook  being  afterwards  permitted  to  fpeak  Afr.CooVt 
for  himfelf,  made  the  mofi  folemn  Proteftations,  Vindicate^ 
That  he  was  ever  averfe  to  the  introducing  foreign  °fhmfe¥- 
Forces  ;  that  he  did  not  fo  much  as  hear  of  the 
intended  Invafion,    till  it  was  common  Talk; 
pofitively  denied  he  faw  Goodman  at  the  Kings- 
Head  •  declared  he  defigned  to  receive  the  blefled 
Sacrament  foon,    and  wifhed   he  might  perifh 
when  he  did  it,  if  he  fpoke  an  Untruth  •,  and  if 
ever  he  bought  Arms  towards  promoting  fuch  a 
Defign,  he  wifhed  God  might  fink  orftrike  him 
dead  ;  and  appealed  to  all  that  knew  him, if  he  had 
not  the  Character  of  a  pious  and  virtuous  Man, 
whofe  folemn  AfTeverations  deferved  fome  Cre- 
dit in  fuch  a  Cafe  as  this :  He  acknowledged, 
indeed,  that  he  had  never  taken  the  Oaths,  but 
he  faid,  he  had  never  refufed  them,  for  they  had 
not  been  tendered  to  him  ;  however,  he  was  now 
ready  to  take  them :  And  he  called  Mr.  Ham-  Qafft  #    n 
mond  to  teftify,  That  he  heard  him  declare  h\&Witnefs 
Deteftation  of  a  French  Force,    and  wifh  Sue-  °fhh  L<T. 
cefs  to  the  Englijh  Fleet  againft  the  French  ;  that alt*' 
when  the  Plot  broke  out,  he  fpoke  with  Abhor- 
rence of  it  •  and  that  he  never  heard  him  fpeak 
difrefpectfully  of  the  King  or  Government. 

After  which  Mr.  Solicitor  made  his  Obferva- 
tions on  the  Evidence  fof  the  King. 

Mr.  Solicitor-General.     May   it   pleafe  your  jyf.  Solid- 
Lordfhip,   and  you  Gentlemen  of  the  Jury,  I  tors  Reply  \ 
am  of  Counfel  in  this  Cafe  for  the  King,  and  I t0  the  D*~- 
could  have  been  very  glad  that  this  Gentleman's  fence' 
Defence,  that  he  hath  made,  had  been  ftronger 
than   in  Truth  it  has  been  ;  and  I  fhould  have 
been  very  glad  too  that  his  Counfel  had  been  able 
to  have  made  it  better  for  him  :   But  that  he  and 
they  may  be  fatisfied  as  much  is  done  as  the 
Cafe  will  bear  ;  they  have  had  all  the  Liberty  in 
the  World  to  make  his  Defence  they  could  de- 
fire,  nay  more  than  in  Strictnefs  could  be  allow- 
ed them: 

Gentlemen,  our  Evidence  i3  very  pofitive  a- 
gainft  the  Prifoner  at  the  Bar,  and  for  the  high- 
eft  Crime  that  the  King's  Subjects  can  be  guilty 
of,  by  the  Confeflion  of  the  Gentleman  himfelf, 
and  of  his  Counfel :  We  have,  I  lay,  two  pofi- 
tive Witnefles  againft  him  ;  they  fay,  they  are 
not  legal  ones :  I  muft  own,  if  we  have  not  two  1 
Witnefles,  we  have  never  a  one  •  for.  whatfoever 
falfifies  Mr.  Goodman's  Teftimony,  falfifies  what- 
ever Mr.  Porter,  has  fworn.  Now  the  Evidence 
that  Mr.  Porter  has  given  againft  him  is  this  : 
He  fays  there  was  to  be  a  Meeting  at  the  Kings- 
Head 
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and   there 


they  confulted  of  the  Methods  to  bring  back 
King  James  hither  •,  and  it  was  thought  the  beft 
way  to  fend  to  King  James  to  invite  the  French 
King  to  fend  one  thoufand  Horfe,  one  thoufand 
Dragoons,  and  eight  thoufand  Foot  to  land  here, 
in  this. Kingdom,  where  they  would  meet  him 
with  two  thoufand  Horfe  :  They  pitched  upon  a 
very  proper  Meffenger,  Mr.  Charnock,  a  Perfon 
that  has  been  attainted,  and  has  fuffered  for 
High-Treafon ;  he  was  to  be  fent  into  France 
upon  this  Errand  ;  Mr.  Cook,  the  Prifoner  at 
the  Bar,  was  one  of  the  Perfons  that  were  there 
at  that  Time,  and  he  was  confenting  to  this 
Meffage  ;  and  Mr.  Porter  gives  you  a  particular 
Token  relating  to  the  Prifoner,  for  he  remem- 
bers the  Prifoner  did  kneel  upon  the  Chair,  and 
leaned  his  Elbows  upon  the  Table,  when  he  con- 
fented. 

Mr.  Porter  goes  further,  and  tells  you,  That 
Mr.  Charnock  would  have  another  Meeting,  to 
know  and  fee  whether  all  the  Company  were  of 
the  fime  Mind  they  had  been  5  and  that  after- 
wards they  met  at  Mrs.  Mountjoy's  Houfe,  and 
there  the  Prifoner  at  the  Bar  was  prefent,  and 
confenting  to  the  fame  Thing :  Thereupon  Mr. 
Charnock  went  into  France,  and  came  back  a- 
gain,  and  faid.,  The  French  King  could  not  fpare 
fo  much  Force.  Mr.  Goodman  gives  the  fame 
Evidence  that  Mr.  Porter  had  given  :  It  is  true, 
he  was  not  at  Mrs.  Mount  joy's  Tavern  ;  but  he 
tells  you  withal,  he  fpoke  with  Mr.  Charnock 
when  he  came  back  from  France,  and  Charnock 
returned  him  the  fame  Anfwer  that  he  did  to 
Mr.  Porter,  That  the  French  King  could  not 
fpare  fo  many  Forces.  This  is  the  Evidence,  in 
ihort,  Gentlemen,  that  is  given  againft  the 
Prifoner  •,  and  if  this  Evidence  be  true,  then 
is  he  guilty  of  the  Crime  for  which  he  is  in- 
dicted. 

Againft  thefe  Witneffes,  they  have  produced, 
firft,  a  Record  of  Conviction  againft  Mr.  Good- 
man y  and  that  was  for  hiring  one  Amadei  to  poi- 
fon  the  Duke  of  Grafton,  and  the  Duke  of  Nor- 
thumberland :  They  have  produced  the  Record, 
whereby  it  appears  he  was  convicted,  and  fined 
1 000/.  and  was  to  find  Security  for  his  good  Be- 
haviour during  Life  ;  and  he  was  to  lie  in  Prifon 
till  the  Fine  paid,  and  Security  given  :  But  it 
happens,  in  that  very  Record,  it  appears,  there 
was  Satisfaction  acknowledged  upon  that,  even 
the  very  next  Term  •,  and  that  gives  a  great  deal 
ofSufpicion  to  believe,  that  the  Evidence  that 
was  given  was  not  much  credited  •,  for  though 
theCounfel  for  the  Prifoner  has  faid,  that  it  was  the 
Payment  of  the  1000/.  that  was  the  Satisfaction  ; 
no,  it  is  not  fo ;  it  is  a  Satisfaction  of  the 
whole  Judgment,  for  finding  Security  as  well  as 
the  Fine.  They  lay  he  was  not  able  to  pay  the 
Fine  ;  and  there  is  nothing  appears  of  the  other 
Parts  of  the  Judgment  being  complied  with, 
but  the  whole  Judgment  is  fet  afide. 

But  all  this  does  not  make  a  Man  no  legal  Wit- 
nefs ;  if  they  thought  this  Conviction  tended  to 
ftt  afide  his  Evidence,  they  would  have  pro- 
duced it  at  another  Part  of  the  Trial  than  where 
they  did  ;  that  is,  when  Mr.  Goodman  was  firft 
called  to  be  fworn  as  a  Witnefs ;  then  they  fhould 
have  produced  this  Record,  and  faid  he  had 
been  no  Witnefs :  But  they  knew  well  enough 
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of  his  Evidence,  but  tends  only  to  his  Credit,  SW.HI, 
and  nothing  elfe.  Now,  though  it  be  a  black  ,,^v'^s"-' 
Crime  to  endeavour  to  poifon  another,  yet  that 
does  not  totally  deftroy  any  Man's  Credit  •,  if  it 
did,  then  the  other  Gentleman,  Mr.  Porter,  has 
confefied  himfelf  guilty  of  a  greater  Crime  than 
that  for  which  Mr.  Goodman  is  convicted  by  this 
Record  ;  for  he  owns  himfelf  one  that  was 
in  that  Defign  of  Affaffinating  the  King: 
And  Mr.  Goodman  owns  himfelf  too,  guilty  of  a 
greater  Crime  than  what  is  objected  to  him, 
which  is  that  of  High-Treafon  ;  and  I  hope  it 
may  be  believed,  when  he  owns  himfelf  guilty 
of  High-Treafon,  which  is  a  greater  Crime  than 
poifoning  a  private  Subject ;  or  guilty  of  fuch  a 
Defign  as  the  Affaffination  of  the  King,  which 
Mr.  Porter  has  charged  himfelf  with,  and  not- 
withftanding  which,  they  have  not  offered  that 
as  an  Exception  againft  Mr.  Porter's  Evidence, 
(for  they  very  well  know  his  Evidence  has  been 
received  and  credited)  •,  Mr.  Goodman  may  be 
credited,  though  guilty  of  the  Crime  objected  to 
him  :  And  the  conftant  Practice  in  all  Trials  of 
this  Kind  hath  been,  that  it  does  not  take  away 
the  Witnefs's  Evidence,  however  it  affects  his 
Credit,  which  in  this  Cafe  is  fupported  by  the 
concurrent  Teftimony  of  Mr.  Porter  :  And  fo 
then,  I  fay,  we  have  two  legal  Witneffes, 
(notwithftanding  all  the  Exceptions;  to  prove 
Mr.  Cook  guilty  of  the  Crime  for  which  he  is  in- 
dicted. 

Then  they  go  on  further,  and  produce  other 
Witneffes  :  Firft,  they  produce  one  Edwards,  a 
Perfon  that  is  committed  for  High-Treafon 
himfelf,  and  under  Sufpicion  of  his  being  to  be 
one  of  thofe  that  was  to  have  a  Hand  in  the 
Afiaffination  ;  but  his  Evidence  goes  no  further, 
than  that  Mr.  Goodman  told  him  he  was  to  be  a 
Witnefs  againft  Mr.  Cook,  and  either  he,  the 
Witnefs,  or  Mr.  Cook,  muft  fuffer ;  and  that  it 
was  a  fooliih  Thing  to  be  hanged.  My  Lord, 
there  is  nothing  at  all  in  this  Matter  that  takes 
away  Mr.  Goodman's  Evidence  :  It  is  very  plain 
Mr.  Goodman  had  forfeited  his  Life,  and  muft 
do  fomething  to  fave  it ;  and,  I  think,  he  could 
not  do  a  better  Service  to  intitle  himfelf  to  the 
King's  Mercy,  than  to  difcover  thofe  that  were 
equally  guilty  with  .himfelf.  It  was  his  Duty 
to  have  done  it,  if  he  had  not  been  in  Danger ; 
and  if  he  hath  done  no  more  than  what  was 
his  Duty,  I  hope  that  is  no  Objection  againft 
his  Teftimony. 

They  have  produced  likewife  a  Drawer,  qi 

the  King's-Head  Tavern,  one  Crawford;  and  he 

fays,  he  attended  in  this  Room,  while  this  Comr 

pany  was  there  :  But  then  he  goes  a  little  further 

than  the  Counfel  or  the  Prifoner  would   have 

had  him  >,   for  they  called  him   to  prove  that 

Mr.  Goodman  was  not  there  when  my  Lord  of 

Aylesbury,  my  Lord  Montgomery,  and  Mr.  Cook 

were  there.     But  when  the  Drawer  comes,  he 

knows  nothing  of  Mr.  Goodman's  being  there  at 

all  :  He  fays,  Mr.  Cook  was  there,  but  not  Mr, 

Goodman ,  and  yet  he  does  acknowledge,    that 

Mr.  Goodman  might  be  there,  and  he  not  fee  him 

He  acknowledges  he  attended  upon 

;  fo  that  it  is  plain 

and  his  own  Con- 

feffion,    that   Goodman   might ,  be  there.     This 

8  K  cannot. 


come  up 

other  Company  as  well  as  this 

in  the  Nature  of  the  Thing, 
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S  w9m  cannot  take  °^  tne  pofitive  Evidence  of  Mr. 
(J^_*y  Goodman  and  Mr,  Porter,  who  both  fwear,  That 
Goodman  was  there. 

But  then  they  produce  another  Drawer, and  that 
is  one  Huntley  ;  and  he  gives  the  fame  Account ; 
only  indeed,  he  fays,  He  was  there  ail  the  Time 
they  were  at  Dinner  :  But  that  is  nothing,  be- 
caufe  it  is  acknowledged,  both  by  Mr.  Porter 
and  Mr.  Goodman,  that  he  was  not  there  at 
Dinner-time,  but  he  might  be  there  after  Din- 
ner, and  yet  Huntley  could  not  fee  him  at  Din- 
ner: He  tells  you  likewife,  he  paffed  up  and 
down  in  the  Room  afterwards,  and  did  not  fee 
Mr.  Goodman  there ;  but  yet  he  might  be  there, 
and  he  not  fee  him. 

Then  they  produce  the  Mailer  of  the  Houfe, 
and  he  gives  much  the  fame  Evidence  in  Effect, 
which  his  Servants  do,    That  he  did   not  fee 
Mr.  Goodman  there  all  the  while  ;  but  he  fays 
fomething  that  is  a  little  incredible  :  He  can  be 
pofitive  that  Mr.  Goodman  was  not  there  while 
my  Lord  of  Aylesbury  was  there,  but  he  cannot 
be  pofitive  that  he  was   not  there  afterwards. 
He  tells  you,  he  met  my  Lord  ok  Aylesbury  and 
my  Lord  Montgomery  upon  the  middle  of  the 
Stairs,  coming  down,  and  he  is  fure  Mr.  Good- 
man was  not  there  at  that  Time.    Now,  is  that 
poffible  that  he  could  be  fure  of  that,  when  he 
owns,  (and  cannot  but  own)  that  Mr.  Goodman 
might  go  into  the  Room  and  he  not  fee  him  ? 
So  that  he  has  made  a  Strain  in  his  Evidence 
that  is  very  little  to  be  credited,  which  was  not 
defigned  fo  much  for   the  Advantage  of  Mr. 
Cook,  as  for  the  Advantage  of  fomebody  elfe : 
And  in  itfelf  it  is  almoft  an  impoffible  Thing 
that  it  fhould  be  true,  by  what  he  offers  as  the 
Reafon  of  his  Evidence. 

But  then,  Gentlemen,  you  are  to  confider, 
that  all  thefe  three  Witneffes,  if  they  fwear  true, 
do  falfify  not  only  Mr.  Goodman,  who  fwears 
that  he  was  there,  but  they  likewife  falfify  the 
Evidence  of  Mr.  Porter ;  and,  for  that  Reafon 
I  afked  Mr.  Porter  the  Queftion,  Whether  he 
did  not  give  the  fame  Evidence  againft  Sir  John 
Freind  ?  And  if  what  he  fwears  now  be  not 
true,  neither  was  it  true  when  Sir  John  Freind 
Was  tried,  for  he  was  the  only  Witnefs  at  that 
Time  againft  Sir  John  Freind  for  this  Meeting  } 
and  therefore  thefe  Men's  Teftimony  tends  to 
overthrow  both  Witneffes  as  well  as  one  :  And 
I  muft  tell  you,  that  if  Mr.  Goodman  be  not  a 
legal  Witnefs,  becaufe  he  has  fworn  a  Thing 
that  is  not  true,  then  Mr.  Porter  is  not  a  good 
"Witnefs,  who  has  fworn  the  fame  Thing,'  viz. 
That  Mr.  Goodman  was  there ;  and  then  you 
ought  to  acquit  the  Prifoner,  becaufe  there  is  no 
"Witnefs  againft  him  at  Law  ;  for  there  is  the 
fame  Evidence  againft  Mr.  Porter  that  there  is 
againft  Mr.  Goodman,  as  to  this  Matter. 

Then,  Gentlemen,  as  to  the  Character  of 
Mr.  Cook,  they  fay  he  is  a  good  Englijh  Prote- 
ftant :  I  hope  he  is  fo  ;  but  it  is  plain  that  Religion 
does  not  vary  the  Cafe  :  *Tis  within  the  Reach 
of  every  Man's  Memory  that  is  here,  that  the 
fame  Thing  has  fallen  upon  other  Gentlemen 
that  have  had  the  fame  Character ;  particularly 
Sir  John  Freind  and  Sir  William  Perkins,  who 
both  faid  the  fame  Things,  in  the  fame  Place, 
That  they  were  true  Proteftants  of  the  Church 
of  England:    But  that  is  no  Manner  of  Evi- 


dence that  will  be  of  Weight  againft  pofitive    1696. 
Oaths.  8  W.  III. 

Now,  Gentlemen,  it  is  fit  likewife  you  fhould  ^^*^ 
reded  upon  another  Thing  ;  What  is  it  that 
fhould  engage  Mr.  Porter  and  Mr.  ^Goodman, 
or  invite  either  of  thofe  two  Gentlemen  to  give 
a  falfe  Evidence  againft  the  Prifoner  at  the  Bar  ? 
It  does  not  appear  that  there  was  any  Injury 
done  by  him  to  them,  to  provoke  them  to  it ; 
fo  that  it  could  be  for  nothing,  but  for  the  Sake 
of  Truth. 

It  has  been  further  faid,  in  Behalf  of  Mr. 
Cook,  That  he  abhorred  the  French,  and  any  In- 
vafion  upon  his  Country,  and  the  like  :  It  is  a 
Matter  that  is  eafily  faid ;  and  it  has  been  faid 
by  others  that  have  been  in  the  fame  Place  where 
he  now  ftands,  That  they  hated  all  Plots,  and 
they  might  punifh  them  if  ever  they  caught 
them  :  But  thefe  are  only  Sayings,  and  nothnW 
elfe.  If  there  can  be  any  Conftructions  made  of 
the  Evidence  given  by  thefe  two  Witneffes,  that 
does  not  direftly  prove  the  Indictment,  then 
the  Prifoner  ought  to  be  acquitted :  But  if  there 
can  be  no  other  Conftruction  made,  but  only, 
That  there  was  a  plain  Defign  to  fend  Chamocl 
into  France  to  King  James,  to  perfwade  him  to 
prevail  with  the  French  King  to  come  and  in- 
vade us  with  a  foreign  Force  j  and  if  our  Wit- 
neffes be  legal  Witneffes,  (as  I,  doubt  not,  my 
Lords  the  Judges  will  tell  you  they  are  ;  if 
there  be  no  Exception  to  the  Credit  of  Mr. 
Goodman,  but  only  that  he  was  in  fuch  a  Defign 
of  poifoning  the  two  Dukes,  which  is  really  no 
Objection  of  Difcredit  to  his  Teftimony),  then, 
with  Submiffion,  I  think  there  is  no  Room  for 
you,  Gentlemen  of  the  Jury,  to  doubt  but  that 
the  Prifoner  is  as  guilty  of  this  Crime  laid  to  his 
Charge,  as  any  others  that  have  been  tried  and 
condemned  for  the  fame :  And  fo,  Gentlemen,  I 
leave  it  to  you. 

The  Lord  Chief  Juftice  Treby  afterwards  1%e  Lwk 
fummed  up  the  Evidence,  and  made  the  fol-  Chief  J  u. 
lowing  Obfervations  upon  it,  in  his  Directions -^'i,'''  Di~ 
^  the  Jury.  f""" 

Gentlemen,  it  ought  to  be  confidered,  that 
here  are  feveral  Circumftances,  fome  of  which 
feem  very  pregnant.  It  is  agreed  on  all  Hands, 
that  the  Prifoner  dined  there  with  thofe  other 
feven  Perfons,  concerning  four  of  whom  we 
muft  conclude  nothing ;  but  concerning  three 
of  them,  we  in  this  Court  may  take  Notice, 
they  are  attainted  of  High-Treafon  •  and  fo  it 
is  evident,  that  the  Prifoner  was  for  a  long 
Time  a  Companion  of  three  Traitors,  and  had 
a  Converfation  with  them.  I  do  not  find  that 
he  had  any  Occafion  to  be  there;  nor  any 
of  the  reft  of  the  Company.  Concerning  my 
Lord  of  Aylesbury  indeed  it  is  faid,  he  pro- 
pofed  to  treat  about  a  Hogfhead  of  White- 
Wine:  But  that  feems  to  be  cafual,  and  not  the 
End  of  his  coming,  and  dining  with  this  Com- 
pany there :  But,  be  that  how  it  will,  that  re- 
lates to  his  Lordfhip  alone  ;  but  for  the  others, 
I  do  not  find  they  do  pretend  any  Occafion  of 
meeting  there,  and  therefore  it  leaves  it  the 
more  fulpicious  •,  and  it  is  the  more  fo,  becaufe 
it  was  managed  fo  privately  and  cautioufly: 
They  were  not  attended  according,  to  their 
Qualities  :  The  Lords  went  away  together  in  a 
Hackney  Coach  that  was  called,    as  they    had 
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1696      come  thither  in  another  :  The  reft  thought  fit  to 
8  W .  III.  fl^y  cjiere  t;jj  jt  was  jarjc  .  anc|}    as   foon  as   jt 

'^^'^^  was  fo,  went  away.  There  was  fome  extraordi- 
nary Caufe  for  all  this  :  It  did  import  the  Pri- 
foner  to  fhew  that  it  was  for  fome  good  Caufe 
and  Purpofe. 

And  further,  it  is  obfervable,  that  this 
Houfe  was  a  Place,  which,  as  the  Mafter  fays, 
none  of  this  Company  did  ufe  to  refort  to,  ex- 
cept Sir  John  Freind  ;  which  makes  it  probable, 
('this  being  a  Houfe  that  Sir  John  Freind  fre- 
quented, and  noneof  the  others)  that  He  befpoke 
this  Place,  and  brought  the  reft  thither :  And 
if  it  were  fo,  that  makes  it  more  probable,  that 
there  was  fuch  a  Treafon  there  to  be  hatched, 
as  is  evidenced  by  the  King's  Witneffes  :  For 
you  may  remember,  and  it  appears  by  the  Re- 
cord in  this  Court,  that  Sir  John  Freind  was  in- 
dicted and  attainted  (not  for  the  Affaflination, 
but  J  for  the  Treafon  for  which  the  Prifoner  is 
nowa  trying-,  an  Invafionthat  was  tobefupported 
with  an  Infurrection.  Now,  if  Sir  John  Freind 
was  chiefly  acquainted  with  this  Houfe,  and 
brought  this  Company  together  •,  it  is  very  pro- 
bable, it  was  about  this  Bufinefs  which  Sir 
John  Freind  was  fo  concerned  in  :  And  that  he 
is  attainted  for  it,  appears  upon  the  Record  be- 
fore us  •,  which  fhould  be  read,  but  that  the 
Prifoner's  Counfel  admit  it,  and  are  fo  far  fatis- 
fied  in  it,  that  they  won't  arraign  the  Verdict ; 
nay,  they  did  acknowledge  that  there  was  a 
Plot  ;  and  there  was  no  Doubt  of  it,  there  was 
fuch  a  Plot. 

Now  then,Gentlemen, here  it  is  certainly  proved, 
by  thefe  two  Witneffes  (and  not  gain-fayed  by  the 
Prifoner's  own  Witneffes)  that  there  was  fuch  a 
Meeting,  and  that  the  Prifoner  was  there  ;  and 
they  both  have  pofitively  fworn  that  this 
Treafon  was  committed  there.  You  have  heard 
what  has  been  objected  to  their  Credit ;  they 
have  delivered  their  Teftimony  upon  their  Oaths  •, 
and  fo,  Gentlemen,  are  you  upon  your  Oaths:  If 
you  are  fatisfied,  and  can  take  it  upon  your 
Confciences,  that  thefe  two  Witneffes  are,  or 
any  one  of  them,  is,  forfworn  (if  fuch  Diftinc- 
tion  can  poffibly  be  made  in  this  Cafe)  then  you 
are  to  acquit  the  Prifoner  •,  but  if  you  are  fatis- 
fied, and  think  they  have  fworn  true,  you  are 
to  find  him  Guilty. 

Mr.  J.  Rokeby.  Nay,  if  one  be  forfworn, 
both  are ;  for  the  Evidence  is  intirely  in  all  Parts 
the  fame  ;  and  if  Mr.  Goodman  be  perjured, 
Mr.  Porter  is  fo  too. 

Sir  B.  Shower.  Forfworn  and  Perjured, 
are  hard  Words  :  We  only  fay  miftaken. 

Mr.  J.  Rokeby.  Well,  that  Objection  goes 
to  one  as  well  as  the  other. 

L.  C.  J.  Treby.-'  It  muft  be  fo,  fince  they 
fpeak  of  the  fame  joint  Matter,  viz.  their  being 
together  in  Company  :  If  Mr.  Porter  fwears 
true,  when  he  fwears  that  Mr.  Goodman  was 
there  with  him  and  the  reft,  Mr.  Goodman 
muft  fwear  true,  when  he  fwears,  that  he  was  there 
with  Mr  Porter  and  the  reft.  There  was  one 
Thing  that  I  forgot :  Sir  Bartholotnew  Shower 
obferved,  That  it  might  be  an  Invention  of 
Captain  Porter,  becaufe  he  fixeth  it  in  Point  of 
Time  to  the  Month  of  May,  that  he  does  not 
fay  it  was  in  April ;  for  that  then  it  would  be 
within  the  Pardon,  which  extends  to  April  the 
twenty-ninth  laft  Year  :  Nor  would  he  lay  it  in 
June,  for  then  he  was  in  Newgate  ;  and  others 


I  of  them  were  difperfed,    by  Reafon  of  a   Riot     '696. 
'  committed  in  Drury  Lane  ;  and  this  Sir  Bartho-  s  Y*'. Iir> 
lomew  Shower  alledges  was  a  Piece  of  Skill  and  ^v'Ni) 
Contrivance  ;  but  really  this  is  a  Piece  of  Inge- 
nuity in  himfelf :    For,  befides  that  the  King*s 
Witneffes  affirm  pofitively  that  it  was  in    May, 
and  remember  it  by  a  certain  Token,  viz.  That 
it  was  within  a  very  few  Days  after  the  King 
went  beyond  .Sea,  one  or  two  of  the  Prifoner's 
Witneffes  (Crawford  I  am   fure)  did  fay,     that 
this  Meeting  was   this  Time  Twelve-month  9 
and  you  know  we  are  now  near  Nlld-May. 

Then  the  Jury  withdrew  ;    and   after  a   Re- 
cefs  of  about  three  Quarters  of  an  Hour,  returned  Mr.  Cook 
with   their  Verdict,    That     the    Prifoner   was  c°wWed 
Guilty:   And   Sentence  paffed  on   hirri    as  ^T^T- 
Traitor.     After  which  he  prefented  a  Paper  to  ' 

the  Court,  recommending  himfelf  to  the  King's 
Mercy  ;  which  the  Judges  promifed  to  lay  be-  but  par- 
fore  his  Majefty,who  was  pleafed  to  pardon  him.  doneti- 

In  thefe  Trials  of  the  Confpirators  againft  ^™rkjr 
King  William,  viz.  Of  Charnock,  Perkins,  fajp,nati»n 
Rookwood,  Loivick,  Cook,  &c.  molt  of  the  Pkt. 
Points  of  Law  are  fettled,  in  Relation  to  Trials, 
which  were  fo  much  contefted  in  the  preceding 
Reigns :  And  it  appears  that  the  Friends  of 
the  Faction,  who  were  condemned  for  Treafon 
and  Rebellion  in  thofe  Times,  had  not  that  In- 
juftice  done  them,  as  fome  of  their  Advocates; 
and  particularly  as  Sir  Robert  Atkyns  and  Sif 
John  Hawles  complain  of,  in  their  voluminous 
Remarks  on  the  Trials  of  the  Rye-Houfe  Con-* 
ipirators.  Sir  John  Hawles,  who  was  Solicitor- 
General  in  King  William's  Reign,  at  the  Trials 
of  Charnock,  &c.  was  obliged  to  purfue  ^e  very 
fame  Methods,  in  order  to  their  Conviction, 
and  infift  on  the  fame  Maxims  that  had  prevail- 
ed in  King  Charles's  Reign  ;  and  of  which  he 
complains  fo  loudly,  in  his  Remarks  on  the 
Trials  of  the  Lord  Rujjel,  &c.  But  to  defcend 
to  Particulars. 

Charnock  infifted  on  a  Copy  of  his  Indictment, 
and  Counfel,  as  his  Right  •,  but  was  told,  he 
had  no  Right  to  either  •,  and  yet  the  Confpira- 
tors in  King  Charles's  Reign  were  faid  to  have 
great  Injuftice  done  them,  when  thefe  Things 
were  denied  them. 

Charnock  alfo  objected,  That  an  Accomplice 
in  Treafon  could  not  be  a  Witnefs  (as  the  Con- 
fpirators in  the  Rye-Houfe  Plot  had  done) :  But 
it  was  refolved,  an  Accomplice  was  a  good 
Witnefs,  before  he  was  indicted. 

He  objected  alfo,  as  they  had  done,  That 
Words  were  not  Treafon  :  But  was  told,  That! 
Words  and  Difcourfe  explained  the  Imagination 
ofthe  Heart,  which  was  the  Treafon  •,  and  that 
Words  of  Perfwafion,  in  order  to  bring  others 
into  a  Confpiracy,  were  fufficient  Manifcftations 
or  Overt- Acts  of  the  Treafon  of  the  Heart. 

He  objected  alfo  againft  Hear-fay  Evidence, 
as  the  Rye-Houfe  Confpirators  had  done  •,  but  this 
was  however  admitted  on  fome  Occafions  : 
Indeed  the  Jury  were  told,  it  ought  not  to 
weigh  with  them;  bur,  if  it  was  not  given  to  influx 
encethe  Jury,  to  what  Purpofe  was  it  it  fullered? 

Another  Thing  that  Mr.  Charnock  defired, 
was,  That  he  might  have  a  Perfon  to  ftand  by 
him,  andafiift  him  at  his  Trial:  But  he  was 
told  this  was  an  Innovation,  and  it  was  refufed 
him  ;  though  this  was  a  Favour  allowed  to  the 
Lord  Rujjel  in  King  Charles's  Reign,  and  to 
fome  others. 

Major 
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1696.  Major  Rook-wood  infifted  at  his  Trial,  That 
D-n/-^ 'confuiting  or  confpiring  to  levy  War,  was  not 
*^  Treafon,  unlefs  a  War  was  actually  levied;  as 
had  been  laid  alfo  in  the  Lord  RuJJePs  Cafe,  and 
great  Injuftice  faid  to  be  done  that  Noble  Lord, 
in  being  condemned  for  High-Treafon,  for  con- 
fpiring to  attack  the  Guards,  and  levy  War  up- 
on the  King :  But  it  was  refolved  by  the  Lord 
Chief  J uft ice  Holt  at  Rookwood's  "Trial,  That 
the  confuiting  or  confpiring  to  levy  War,  in 
order  to  depofe  or  imprifon  the  King  •,  or  to  put 
any  Force  or  Reftraint  upon  him,  was  High- 
Treafon,  though  no  War  was  actually  levied  : 
And  he  added,  That  the  contrary  Opinion 
might  have  been  maintained  in  fome  Pamphlets ; 
but  the  confuiting  and  agreeing  to  levy  War  a- 
gainft  the  King,  was  always  deemed  an  Overt- 
Act  of  High-Treafon. 

Another  Hardfhip  complained  of  by  thtRye- 
Houfe  Confpirators,  was,  That  Evidence  was 
fuftered  to  be  given  of  Facts  done  in  another 
County  :  But  the  Lord  Chief  Juftice  Holt  re- 
folved  in  the  Trial  of  Sir  William  Perkins,  That 
if  Treafon  Was  committed  in  feveral  Counties, 
the  Party  might  be  indicted  in  any  one  of  them, 
and  Evidence  given  of  Facts  done  in  all  of  them  ; 
provided  Evidence  was  firft  given  of  fome  Fact 
done  in  the  County  where  the  Indictment  was 
laid. 

It  was  objected  further  by  the  Rye-Houfe  Con- 
fpirators, as  it  was  by  Sir  William  Perkins   and 
others  at  thefe  Trials,  That   the   Law' required 
two  Witnefies  to  prove  every  Overt- Act :  But 
the  Chief  Juftice  informed  them,  That  if  there 
was  one  Witnefs  to  one  Overt- Act,  and  another 
Witnefs  to  another  Overt- Act  of  the  fame  Spe- 
cies of  Treafon,  that  was  all  the  Law  required  : 
And  that  a  confpiring  to  raife  a  Rebellion,  or 
to  promote  an  Invafion,  was  the  fame  Species  of 
Treafon  as  the  confpiring  to  affafiinate  the  King  \ 
for  that  either  of  them  had  a  Tendency  to  his 
Deft  ruction. 
*TheJ8for      There  was  an  Act  pafied  during  thefe  Trials, 
Regulation  \n  the  Year  1696,  which  did  not  only  confirm 
0£jfrials  in  many  of  thefe  Refolutions   of  the  Judges,    but 
Vrea/ori.     made  fome  Alteration  in  the  Laws  relating  to 
Trials  for  High-Treafon ;  of  which  it  may   be 
proper  to  take  Notice  in   this   Place :  For  In- 
ftance, 
*Tbe  Prifo-      It  Was  provided  by  this  Act,   That  a  Perfon 

xer  to  have 


a  Copy  of 
the  In- 
diftment, 


profecuted  for  High-Treafon,  or  Mifprifion  of 
Treafon,  whereby  his  Blood  might  be  corrupted, 
fhould  have  a  Copy  of  the  whole  Indictment 
(but  not  the  Names  of  the  Witnefies)  delivered 
to  him,  five  Days  at  leaft  before  his  Trial ;  his 
Attorney  or  Agent  requiring  the  fame,  and 
paying  the  Officer  his  Fees,  not  exceeding  five 
Shillings  for  fuch  Copy. 
and  Com-  That  the  Prifoner  ftiould  be  permitted  to 
fit'  make  his  Defence  by  his   Counfel,    who  fhould 

be  affigned  him  by  the  Court,    not  exceeding 
two  ;  and  they  fhould  have  Liberty  to  refort  to 
His  WH-  him  :  And  that  the  Prifoner's  Witnefies  fhould 
neffet        give  their  Teftimony   upon  Oath  :    That  one 
/worn.       Witnefs  to  one  Overt- Act,  and   another   Wit- 
nefs to  another  Overt- Act  of  the  fame  Species  of 
Treafon,  fhould  be  fufficient  to  convict  him. 
Profecuthn      But  the    Profecution  is  limited  to  be  within 
•within      three  Years  after  the  Treafon  committed. 

threeTears. 


It  is  provided  alfo  by  the  faid  Act,  That  the  '696. 
Prifoner  ftiall  have  a  Copy  of  the  Pannel  of  8W- nr 
the  Jurors  duly  returned  and  delivered  to  him,  ^T^T^ 
two  Days  at  leaft  before  the  Trial :  And  that  tbe  pli.nd. 
he  fhould  have  the  Procefs  of  the  Court  to  brino-  VhtOvert- 
in  his  Witnefies  :  And  that  no  Evidence  fhould  ja  T"ufi 
be  given  of  any  Overt- Act  not  laid  in  the  In-  J^W*. 
diftment.    ^  Znu'  ' 

It  was  alfo  enacted,  That  no  Indictment  for 
the  Offences  aforefaid  fhould  be  quafhed  on  Mo- 
tion for  mifwriting,  mis-fpelling,  falie  or  impro- 
per Latin  -,  unlefs  fuch  Exception  be  made  in 
Court,  before  any  Evidence  given :  And  that 
no  fuch  mifwriting,  mis-fpelling,  falfe  or  impro- 
per Latin,  after  Conviction,  fhould  be  deemed 
a  Caufe  to  flay  or  arreft  Judgment :  But  Judg- 
ment may  be  reverfed  upon  a  Writ  of  Error  in 
the  fame  Manner  fand  no  other),  as  if  this  Act 
had  not  been  made. 

And,  it  was  further  enacted,  That  upon  the  All  the 
Trial  of  any  Peer  or   Peerefs,  for  Treafon,    or  Peer,/um' 
Mifprifion  of  Treafon,  all  the  Peers  fhould  be  ™"?™iof 
duly  fummoned,    twenty  Days   at  leaft  before  a  Peer. 
the  Trial  ;  and   every  Peer,   fo   fummoned  and 
appearing,  fhould  have  a  Voice  at  fuch   Trial, 
firft  taking  the  Oaths,  and  repeating  and  fub- 
fcribing.the  Declaration  againft  Tranfubftantia- 
tion  *    provided  that   the   faid  Act  fhould  not 
extend  to  Impeachments,    or  to  the  Treafons 
for  counterfeiting  the  Coin  or  Seals. 

And  it  was  provided  by  an  Aft   made  in  the  Jurors  to 
4th  and  5th  of  W.  &  M.  cap.  24.     That   Ja-have  IO'»  , 
rors  fhould   have  ten  Pounds  per  Annum   (for per  An" 
Life  at  leaft)  within  the  County,  or  it  mould  be  nUm* 
a  good    Caufe  of  Challenge  -,     and  the  Juror 
might  be  examined,  as  to  that  Point,  upon  Oath. 

The  firft  Trial  after  the  Commencement  of 
the  faid  Act,  for  regulating  Trials  in  Cafes  of 
High-Treafon,  was  that  of  Ambrofe  Rookwood,  %^fr^ 
above-mentioned  ;  at  which  Trial  his  Counfel  t^  A8* 
obferved,  that  by  the  Words  of  the  faid  Aft, 
the  Prifoner  ought  to  have  had  a  Copy  of  the 
Pannel  of  the  Jurors  duly  returned  two  Days 
before  the  Trial ;  but  the  Court  refolved,  That  it 
anfwered  the  Intent  of  the  Aft,  if  the  Prifoner 
had  a  Copy  of  the  Pannel  arrayed,  though  not 
returned,  at  the  Time  it  was  given  the  Pri- 
foner. 

Mr.  Roekwood's  Counfel  alfo  moved,  that  they 
might  offer  their  Exceptions  to  the  Indiftment 
after  Plea  pleaded,  and  the  Jury  /worn  ;  for  that. 
Aft  faid,  they  might  offer  their  Exceptions  to 
the  Indiftment  before  Evidence  given. 

But  the  Court  ruled,  That  tloey  ought  to  have 
fnoved  this  upon  the  Arraignment,  before  Plea, 
pleaded,  mtv.nthflanding  the  Words  of  the  Art ; 
That  the  Aft  intended  they  fhould  move  at 
fuch  Time  before  Evidence  given,  as  the  Law 
allowed,  and  did  not  eftablifh  any  new  Method 
of  Trial. 

-It  was  refolved  alfo  at  this  Trial,    that  one  In  what 
conviRed  of  Felony,  and  pardoned,  might  be  ^CafeaFehn 
Witnefs  •,  but  one  that  had  been  attainted  of  Fe-  parf^da 
lony,  and  pardoned,  could  not.  Witnefs.' 

That  a  Pardon  from  the  King  was  as  benefi-  <]%e  Eff?& 
cial  as  a  Parliament  Pardon  ;  and  a  Parliament  ofaPardon. 
Pardon  would  not  reftore  an  Offender  to  Blood, 
unlefs  the  Attainder  was  reverfed,  or  there  were 
fpecial  Words  in  the  Aft  to  reftore  him  ;  and, 
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169&  whereas  that  Acts  fays,  that  no  Evidence  fhall 
SW.  Ill-  be  given  of  any  Overt- Act  not  laid  in  the  In- 
^T2££*.  dictment ;  yet  the  Court  held,  That  any  Fact 
AS  not  might  be  given  in  Evidence  (though  not  laid  in 
laid  may  be  the  Indictment)  that  tended  to  prove  an  Overt- 
giveninE-  j±q  tjaat  was  ]ay  ;n  tne  Indictment. 

Zt71 t0  The  Chief  Juftice'  'ds  obrerved  at  the  Trial 
AS  that  is  of  Cranborne,  declared,  That  a  Prifoner  ought 
laid.  not  to  be  in  Irons  at  his  Trial,   and  ordered 

Jfnfi""  them  to  be  knocked  off.*  giving  this  Reafon  for 
it,  That  he  ought  to  ftand  at  Eafe,  that  he 
might  be  the  better  enabled  to  make  his  De- 
fence :  But  if  this  Reafon  be  a  good  one,  it 
fhould  hold  equally  where  a  Prifoner  is  brought 
to  his  Arraignment ;  becaufe  then  he  is  to  make 
his  Exceptions  to  the  Indictment,  which  is  a 
confiderable  Part  of  his  Defence,  and  often 
takes  up  a  great  deal  of  Time  :  And  yet  we  find 
this  Privilege  was  denied  Mr.  Layer  at  his  Ar- 
raignment. 

It  was  alfo  ruled  at  this  Trial,  That  it  was 
no  good  Caufe  of  Challenge  to  a  Juror,  that  he, 
had  given  a  Verdict  againft  another  Prifoner  on 
the  lame  Indictment;  but  it  was  held  to  be  a 
good  Caufe  of  Challenge  if  he  had  been  upon; 
the  Grand  Jury,  or  if  he  had  declared  the  Pri- 
foner was  guilty  before  hand.  It  was  alfo 
refolved,  That  a  Juryman  was  not  bound  to  an- 
fwer  whether  he  had  given  fuch  an  Opinion  or 
not ;  but  this  rauft  be  proved  by  WitneiTes,  as 
muft  every  Thing  elfe,  where  the  Juror's  Anfwer 
would  iubject  him  to  any  jleproach  or  Damage. ' 
And  it  was  refolved  at  Lovjick's  Trial,  That 
AS  proved  \[ any  one  Overt- Act  laid  in  the  Indictment  was 
maintains  provec},  that  was  fufficient  to  maintain  it  ;  the 
Indi&merrt  could  not  be  quafhed  for  any  Defect 
or  Uncertainty  in  the  other  Overt- Acts  .  that 
were  laid  :  And  in  Knigbilsfs  Cafe, ;  the  Chief 
Juftice  declared,  That  where  a  Trial  is  in  the: 
theKmgs-  Kmg's-Bench,  a  Venire  facias  ought  to  iffue  for 
the  Jury  as  in  Civil  Cafes;  and  there  muft 
be  fifteen  Days  between  the  Tefie  and  the  Return  ;j 
and  that  there  ought  to  be  four  Days  after  Con- 
viction in  that  Court,  if  there  be  fo  many  Days 
remaining  in  the  Term,  before  Judgment  be 
pronounced  :  And  yet  we  find  in  Stayky's  Cafe,' 
who  was  condemned  for  the  Popiih  Plot,  Judg- 
ment was  given  the  fame  Day :  So  furioufly  did ' 
the  Faction  drive  on  that  Profecution ! 

It  appears  alfo,  from  Mr.  Cook's  Trial,  That 
a  Jury  cannot  by  Law  be  difcharged;  after  they 
fffofj'er-  are  once  charged  with  a  Prifoner,  till  they  have 
ai'a.  given  a  Verdict,  and  that  the  Prifoner  ought  to 

be  convicted  or  difcharged  thereupon :  And  yet 
we  find  in  the  Trial  of  the  two  Jefuits,  White- 
bread  and  Fenwicke,  after  the  Jury  were  charged 
with  them,  and  the  Evidence  actually  given, 
Vrials  the  Jury  were  difcharged  of  them,  and  they 
for  the  P 0-  were  afterwards  indicted,  convicted,  and  con- 
pijb  Plot,  demned  for  the  fame  Offence,  and  confequently 
they  were  illegally  put  to  Death,  if  the  Opi- 
nion of  the  Court  at  Mr.  Cook's  Trial  be  Law  : 
But  every  thing  was  efteemed  fair  by  the  Faction 
in  thofe  Days,  efpecially  in  the  Profecution  of 
Priefts  and  Jefuits. 

There  being  a  Defect  of  Jurors  at  Mr.  Cook's 
Arraignment,  occafioned  by  the  numerous  Chal- 
lenges, as  well  on  the  Part  of  the  King  as  of  the 
Priloner,  the  Court  ordered  another  Pannel  to 
be  ready  on  the  Wednefday  following  \  when  the 
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Prifoner  being  brought  to  the  Bar  again,  his     1696. 
Counfel  infifted,    that  there  ought  not  to  have  f^/i"; 
been  a  new  Pannel  awarded,  but  a  Tales  j  for,  by  °~v">^ 
the  late  Act,  the  Prifoner  was  to  be  tried  by 
the  firft  Pannel :  But  the  Court  was  of  Opinion,  No  Tales 
a  Tales  did  not  lie  upon  a  Commiffion  of  Oyer  cn  a  Com~ 
and  Terminer ;  but  where  there  was  a  Defect  of  J^eTw 
Jurors,  there  was  an  abfolute  Neceliity  for  a  new  Terminer. 
Pannel. 

Having  taken  Notice  of  the  principal  Points 
of  Law  refolved  in  thefe  Trials,  and  made 
fome  Obfervations  on  them,  I  proceed,  in  the 
next  Place,  to  make  fome  Hiftorical  Remarks 
on  this  Confpiracy. 

The  French  King  had  in  a  Mariner  ruined  and  Hiftorkal 
depopulated  his  Country,  by  maintaining  a  long  Remarki- 
and  expenfive  War  againft  moft  of  the  Powers 
of  Europe,  in  Behalf  of  his  Ally  King  James  ; 
by  whole  Reftoration  he  propofed  the  bringing 
over  England  to  his  Party,  and  to  make  this 
Kingdom  fubfervient  ito  his  grand  Defign  of 
Univerfal  Monarchy:  As  a  laft  Effort  therefore, 
when  he  found  but  little  Impreifion  could  be  made 
on  the  Confederates  in  Flanders^  he  projected  the 
making  fo  fudden  aDefednt  upon  tht  EnglifoQo?^, 
when'  moft  of  our  Troops  were  on  the  other  Side 
the  Water,  as  to  bring  about  another  Revolution, 
by  the  Affiftance  of  the  Malcontents  here,  before 
any  Provifion  could  be  made  to  oppofe  him  ;  and, 
accordingly,  in  the  Winter  of  the  Year  1695,  he 
drew;  down  an  Army  towardsDunkirk  and  Calais,  * 

with  the  utrrioft  Secrecy,  and  King  James  came  to 
Calais,  attended  by  Marfhal  Bcujflers,  in  order  to 
embark  for  England ;  the  Duke  of  Berwick,-  and 
Sir  George  Barclay  being  fent  over  before,    with 
fome  reformed  Officers,  to  prepare  King  James's 
Friends  in  England  to  join  him  when  he  fhould 
land  :  And,  in  order  to  facilitate  the  Enterprize, 
fome  defperate  Men,  without  the  Knowledge  of 
King  Jajnes,    or  indeed  of  many   confiderable 
Men  of  their  Party,    refolved  to  attack  King 
William's  Guards  as  he  came  from  Hunting,'  to 
take  him  Prifoner,  and  hurry  him  into  France, 
and  had  actually  treated  for  a  Ship  for  that  Pur- 
pofe  ;  and  there  were  others,  itisfaid,  that  had 
determined  to  kill  him,  if  they  could  not  carry 
him-off  :  From  whence  this  Confpiracy  obtained 
the   Name  of  The  AjJ'affination  Plot  ;   though  it 
appears  from  thefe  Trials,  that  this  Branch  of  it 
was  not  known  to  feveral  of  the  Confpirators, 
nor  were  they  fo  much  as  charged  with  it ;  and 
every  one  of  the  Prifoners,    at  their  refpective 
Executions,  declared  with  their  dying  'Breath, 
That  King  James  had  given  them  no'  Orders  or 
Authority  to  kill  King  William  ;   the  Commif- 
"fion,  which  fome  of  them  faid  they  had  heard  of, 
being  only  a  general  Commiffion  to  make  War 
on  the  Prince  of  Orange  ;  which  they  imagined, 
perhaps,  would  have  excufed  them  from  the  Guilt 
ofTreafon,  if  they  had  joined  King  James  and 
the  French  Troops  on  their  Landing. 

Bifhop  Burnet,  indeed,  fpeaking  of  the  Afiaf- 
fination  Plot,  in  his  pofthumous  Hiltory,'Vol.  II. 
Pag.  172,  &c.  fays,  That  King  James  gave  the 
Confpirators  a  Commiffion  to  attack  the  Prince 
of  Orange's  Perfon  ;  but  it  does  not  appear  cer- 
tainly, from  the  Trials  of  the  Confpirators,  that 
they  had  any  Commiffion  at  all ;  fome  of  the 
Witneffes,  and  particularly  De  la  Rue,  teftify- 
ing,    that  they  once  refolved  to  act  without  a 
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Commifiion  •,  and  Porter,  who  teftifies  he  heard 
that  there  was  a  Commifiion,  only  fays,  That  it 
was  to  make  War  upon  the  Prince  of  Grange  ; 
which  is  very  far  from  being  a  Commifiion  to 
attack  King  William'*  Perfon  in  particular,  or,  in 
other  Terms,  to  ajjaffinate  him.  Had  King  James 
and  the  French  Forces  landed,  and  joined  the 
Englifh  Malcontents,  who  would  have  acted,  it 
is  prefumed,  under  Generals  commiflioned  by 
King  James,  they  would,  no  doubt,  have  looked 
upon  themfejves  to  have  been  authorized  to  at- 
:  tack.  King  William's  Guards,  or  any  other  Part 
of  his  Forces  •,  and  King  William's  Generals  pro- 
bably were  authorized  to  attack  King  James's 
Guards,  or  any  other  Part  of  his  Forces,  whether 
commanded  by  that  King  in  Perfon  or  not :  The 
Commiflions  on  both  Sides  poffibly  were  much 
of  the  fame  Tenor,  and  the  like  Inferences  might 
be  drawn  from  each. 

.  JTis  true  King  William  might  have  been  kil- 
led in  this  War,  and  fo  might  King  James  ; 
there  were  no  Orders  given,  that  ever  I  heard 
of,  on  either  Side,  to  avoid  firing,  where  either 
King  was  perfonally  prefent :  And,  if  we  may 
credit  Bifhop  Burnet,  Queen  Mary  was  in  the 
utmoft  Confirmation,  after  the  Battel  of  the 
Boyne,  till  fhe  heard  her  Father  was  fafe  ;  though 
it  cannot  be  fuppofed  any  particular  Orders  were 
given  to  take  him  off. 

Give  me  leave  to  take  Notice  of  another  grofs 
Miftake  of  Bifhop  Burnet's,  in  Relation  to  thefe 
Trials,-  Pag.  j88,  and  193  of  his  Jaft  Volume  of 
pohumous  Hiftory ;  where  he  fays,  That  the  Pri- 
soners did  not,  either  at  their  Trials  or  Examina- 
tions, deny  any  Circumfiance  in  the  Evidence  againft 
them  ;  whereas  every  Man  of  them  denied  that 
their  Meeting  at  the  King'  s-Head  was  with  an 
Intention  of  fending  Charnock  to  France,  to  pro- 
cure a  Body  of  French  Troops,  as  had  beenfworn; 
but  averred  that  nothing  of  this  kind  was  men- 
tioned at  that  Meeting  •,  and  Sir  John  Fenwick's 
Words,  at  his.  Execution,  are  very  particular, 
(viz.) 

As  for  what  I  am  now  to  die,  I  call  God  to  wii- 
nefs,  I  went  not  to  that  Meeting  in  Leadenhall- 
Street  with  any  fetch  Intention,  as  to  invite  King 
James  to  invade  this  Kingdom  by  Force  ;  nor  was  I 
my felf  provided  either  with  Horfe  or  Arms,  or  en- 
gaged for  any  Number  of  Men,  or  gave  particular 
Confent  for  fuch  Invafion,  as  it  is  moft  falfyfworn 
againft  me. 

Nor  was  the  difpatching  Charnock  into  France 
for  a  Body  of  Troops,  at  that  Meeting,  denied 
only,  by  every  one  of  the  Prifoners  at  their  Exe- 
cution, but  there  is  a  noble  Lord  flill  living, 
who  was  one  of  that  Company,  who  abfolutely 
denies,  to  this  Day,  that  there  was  any  fuch 
Matter  treated  of,  or  mentioned,  at  the  Meeting 
at  fhe  King' s-Head  \  but  fays,  that  Charnock, 
defiring  to  ferve  the  late  King  Ja?nes  in  France, 
prevailed  on  him,  and  the  reft  of  the  Company, 
to  meet  there,  in  order  to  get  a  Recommenda- 
tion to  the  Lord  Montgomery's  Father,  who  was 
then  Chamberlain  to  King  James  :  That  there 
was  no  Difcourfe  at  that  Meeting,  of  inviting 
over  French  Forces,  or  encouraging  the  raifing 
Forces  to  join  them  at  their  Landing*  as  Porter 
and  Goodman  had  teftified :  That  the  Affafiina- 
tion  was  a  Refolution  taken  by  Charnock,  Por- 
ter, and  fome  defperate  Men,  who  communi- 
cated it  only  to  thofe  few  who  were  to  be  Actors 
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fuch  a  barbarous  Attempt  on  King  William,  or 
was  ever  privy   to  fuch  a  Confpiracy  ;  and  that 
Bifhop  Burnet's  Account  of  the  AflafiinationPlot 
is  not  to  be  relied  on.     This  the  Author  of  thefe 
Sheets  has  feen,  in  a  Letter  under  the  Hand  of 
that  noble  Lord  to  one  of  his  Friends,  and  can 
afiure  the  Reader  that  it  was  written  at  fuch  a 
Time  and  Place,  that  his  Lordfhip  could  be  un- 
der no  Necefiity  or  Temptation  of  difguifing  the 
Truth.     But  to  proceed  :  The  Nation  never  ap- 
peared in  a  greater  Ferment-  and  Confternation 
than  on  the  Difcovery  of  this  Plot:  The  three 
Perfons  who  difcovered  it,  and  were  made  Wit- 
nefles  againft  the  Confpirators  afterwards,  name- 
ly, Pendergrafs,  De  la  Rue,  and  Porter,  had  no 
fooner  given  Advice  of  it  to  the  Court,  but  King 
William  went  to  the  Houfe,  (viz.  on  the  24th  of 
February,   1695-6.)  and  acquainted  his  Parlia- 
ment,   that  he  had  received  feveral  concurring 
Informations  of  a  Defign  to  aflafiinate  him,  and 
invade  the  Kingdom  at  the  fame  Time  ;    and 
that  he  had  therefore  given  Orders  for  equipping 
a  Fleet,   and  for  bringing  over  fuch  a  Body  of 
Forces  from  Flanders  as  might  fecure  them  againft 
any  Attempts  from  abroad  ;   that  feveral  of  the 
Confpirators  were  already  in  Cuftody,  and  Care 
was  taken  to  apprehend  the  reft  •,  and  he  did  not 
doubt  the  Zeal  of  his  Parliament  to  do  every 
Thing  that  was  proper  for  their  common  Safety. 
Both  Houfes  hereupon  attended  his  Majefty 
the  fame  Day  with  an  Addrefs,    congratulating 
him  on   his  Prefervation,    and  declaring  their 
Abhorrence  of  the  barbarous  Defign  •,  affuring 
him  they  would  fupport  his  Perfon  and  Govern- 
ment againft  the  late  King  James,  and  all  his 
Enemies  •,    and  in  Cafe  his  Majefty  came  to  a 
violent  Death  they  would  revenge  it ;    defiring 
he  would  proceed  to  feize  and  fecure  fuch  Perfons 
as  he  faw  fit :  And  the  next  three  Days  the  Mem- 
bers of  both  Houfes  were  employed  in  taking 
and  figning  a  voluntary  Afibciation,   which  they 
entered  into,  wherein  they  declared  King  William 
their  rightful  and  lawful   King,    and  mutually 
engaged  to  ftand  by  each  other,  in  his  Defence, 
againft  King  James  and  his  Adherents  ;  and  in 
Cafe  his  Majefty  fhould  come  to  a  violent  Death, 
they  obliged  themfelves  to  unite  and  aflbciate  in 
revenging  it  upon  his  Enemies,  and  in  fupport- 
ing  the  Succefiion  of  the  Crown,  according  to 
the  Act  of  Settlement :  And  a  Proclamation  iffu- 
ed  for  apprehending  the  Duke  of  Berwick,  Sir 
George  Barclay,    Major  Lowick,    Captain  Court- 
ney^ George  Higgons,  George  Porter,  Car  del  Good- 
man, and  feveral  other  fufpected  Perfons,  (the 
Earl  of  Aylesbury  having  been  apprehended  and 
committed  to  the  Tower  before). 

A  Fleet  of  fifty  Men  of  War  alfo  was  equip- 
ped in  a  few  Days,  and  fent,  under  the  Com- 
mand of  Admiral  Ritjfel,  to  lie  before  Dunkirk 
and  Calais  }  and  twenty  Battallions  were  at  the 
fame  Time  brought  over  from  Flanders,  under 
the  Command  of  the  Duke  of  Wirtemburgh :  So 
that  the  late  King  Ja?nes,  on  his  Arrival  at  Ca- 
lais, found  the  defigned  Enterprize  entirely  de- 
feated, and  thereupon  returned  to  St.  Germains, 
leaving  his  Friends  in  England  at  the  Mercy  of 
his  Rival  ;  and  they  were  thereupon  condemned 
and  executed,  in  the  Manner  above  related. 

Proceed- 
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w.m.  Proceedings  againft  Sir  John  Fen  wick,  on    a  Bill    tos$6nL 
attaint  him  of  High-Treafon  ;  which  was  debated. in  the  ""'"v^ 
Houfe  of  Lords  and  Commons,  in  the  Months  of  No- 
vember and  December,  1696,  and  received    the  Royal 
Affent  on  the  1  ith  of  January  following. 


Hit  Letter 


SI  R  John  Fen-wick  lay  concealed  in  London, 
from  the  Time  of  the  Difcovery  of  the  Af- 
faffination  Plot, till  the  Beginning  of  June  1 696  •, 
when  endeavouring  to  make  his  Efcape  over  to 
France,  he  was  apprehended  at  Romney,  on  the 
Coaft  of  Kent,  before  he  could  embark  :  And 
being  in  Cuftody  at  Romney,  wrote  a  Letter  to 
his   Lady*  which  was  intercepted,    and   great 
Ufe  made  of  it  in  the  fubfequent  Proceedings   a- 
gainft  him  -,  being  of  the  following  Tenor. 
"  What  I  fear'd  is  at  laft  happened,.    Had  I 
after  he  h  "  gone  alone,  I  had  done  it :  But  the  other  was 
<wasuken.  "  betrayed  from  London.     It  is  God's  Will,  fo 
"  we  muft  fubmit.     I  know  nothing   can  fave 
"  my  Life,  but  my  Lord  Carli/le's  going  over 
"  to  him,  backed  by  the  reft  of  the  Family  of 
*'  the  Howards,  to  beg  it  •,  and  offering,  that  I 
"  will  be  Abroad  all  his  Time,  where  I  cannot 
*f  hurt  him  ;  and  that  I  will  never  draw  Sword 
"  againft  him.     I   muft  leave  it  to  you  what 
"  elfe  to  fay  :  All  Friends  muft  be  made  :  My 
"  Lord  Devon/hire  may  perhaps,  by  my  Lady  : 
*'  My  Lord  Godolphin  and  Lord  Pembroke,  by 
"  my  Lady  Montgomery;  Mi*-  Nelfon,    by   the 
"  Bifhop   of    Canterbury  ;    My    Lord    Aryan 
'*  might  ingage  his  Brother  Selkirk,    to    ufe  his 
"  Intereft  with  Keppel.     I  believe,  if  my  Lord 
*'*  Carlijle  would  go,     it  were  beft  before  my 
"  Trial ;  or  elfe  they  will  cut   me  ihort,    for 
"  Want  of  Time  :  If  he  can  prevail  with  him 
"  for  a  Pardon,'  he  will  procure  it  as  well  before 
"  my  Trial  as  after  ;  at  leaft,  he  may  prevail  for 
"  a  Reprieve,  till  fome  come  over  to  him  :  My 
"  Lord  alfo  will  have  an  Opportunity  to  ingage 
."  Bentinck  ;  and  get  my  Lord  of  EJJex  to  join 
*'  with  him.     I  cannot  think  what  elie  to  fay, 
*'  but  the  great  Care  muft  be  the  Jury  :  If  two 
"  or  three  could  be  got  that   would  ftarve  the 
*'  reft,    that  or  nothing  can  fave  me :    Money 
"  I  know  would  do  it ;  but  alas !  that  is  not  to 
*'  be  had ;  nor  fhall  I  get  enough  for  Counfel. 
*f  I  beg  of  you  not  to  think  of  being   fhut    up 
*f  with  me,  I  know  it  will  kill  youj    and    be- 
*'  fides,  I  have  no  fuch  Friend  as  you   to   take 
**  care  of  my  Bufinefs ;  though  it  would  be  the 
"  Comfort  of  my  Life,  the  little  Time  it  lafts, 
"  to  have  you  with  me  ;  and  I  have  this  only 
*'  Comfort  now  left,  that  my  Death  will  make 
tc  you  eafy.    My  deareft  Life,  grieve  not  for 
"  me,    but  refign  me  to  God's  Will :   You  will 
*<  hear,  as  foon  as   they   bring   me  to   Town, 
"  where  they  put  me  ;  and  then  I  would  have  a 
"  Servant,  or  fome  body,  with  me.     I  am  in- 
•«  terrupted,  focan  fay  no  more  now  :  Engage 
■*'  Sir  John  Lowther,  the  new  Lord,  who   has 
*■'  more  Intereft  than  any  body :  Let  my  Lord 
**■  Scar/dale  engage  Germaine,  to  engage  Overkirk 
"  for  me :    Speak  to  my  Lady  Arlington.     If 
"  my  Trial   could   be   put  off  till  the   King 


"  comes  back,  there  would  be  more  OppOrtu- 
"  nity  tofollicit  him." 

As  Sir  John  Fenwick's  principal  Hopes  feemed 
to  lie  in  getting  his  Trial  put  off  till  the  King 
came  over ;  and  great  Promifes  of  Favour  were 
made  him  ;  if  he  would  difcover'  the  Noblemen 
and  Gentlemen  which  Were  fufpedled  to  be  con- 
cerned with  him.  Sir  John  amufed  the  Miniftry 
from  Time  to  Time,  with  one  plaufible  Story 
or  other  •  and,  at  length,  delivered  in  a  Paper  ; 
wherein  he  charged  the  Duke  of  Shrewsbury, 
the  Earl  of  Marlborough,  the  Earl  of  Bath,  Ad- 
miral Rujfel,  the  Lord  Godolphin,  and  Commif- 
lary  Crawford,  of  holding  a  Cdrrefpondenca 
with  King  James :  Which  the  Lords  Juftices 
giving  little  Credit  to,  they  caufed  Sir  John  to  be 
indided  on  the  Evidence  of  Porter  and  Good- 
man ;  and  the  Indiclment  was  found  by  a  Mid- 
dlefex  Jury  :  But  Goodman  being  tampered  with, 
as  was  fuppofed,  by  fome  great  Men,  who  were 
fufpe&ed  to  be  in  the  Plot,  made  his' Efcape  into 
France,  before  Sir  John  was  brought  to  his 
Trial  ;  and  there  being  now  but  one  Witnefs  a- 
gainft  him,  they  did  not  think  fit  to  bring  him 
upon  his  Trial  afterwards  ;  but  deferred  the  Profe- 
cution  of  him  till  his  Majefty  fhould  come  over 
from  Flanders,  when  they  propofed  to  lay  the 
Cafe  before  the  Parliament. 

King  'William    returning    to  England  on  the 
fixth  of  Otlober,  and   the   Parliament  meeting 
on  the  20th  of  the  fame   Month;  Admiral  Ruf- 
fel,  who  was  one  of  the  Perfons  accufed  by   Sir 
John    Fenwick,    prevailed   on     Mr.    Secretary 
Tru?nbal  to  bring  the  feveral  Papers,    containing 
the   Informations  Sir  John    had  given    to   the 
Lords  Juftices,  into  the  Houfe  of  Commons, 
on  the  fixth  of  November  ;  and  moved  that  they 
might  be  read,  that  he  might  have  an  Opportu- 
nity of  juftifying  himfelf;    Mr.  Secretary  de- 
claring at  the  fame  Time,  that  he  had  his  Ma- 
jefty 5s  Leave  to    lay  thofe  Papers   before  tha 
Houfe.    Then  the  Papers  were  read,    and  Sir 
John  Fenwick  was  brought  before  them,    by  an  Sir  John 
Order  of  the  Houfe,  that  Afternoon  ;  when  Mr.  hnught 
Speaker  required  him  to  make  a  full  Difcovery  heforeihe 
of  what  he  knew  of  the  Confpiracy  :  To  which  Comnwni' 
Sir  John  anfwered,  He  was  indicted  of  High- 
Treafon,     and   a    Difcovery    there  might  °be 
prejudicial   to    him,    unlefs   he   had    fome   Se- 
curity  to  indemnify  him,  and  then   he  fhould 
be   ready  to    tell  all  he  knew :    But    was    an- 
fwered,    the    beft    Way  to  obtain    their    Fa- 
vour, was,    to  make  a  free  and   candid    Con- 
feffion.     Then    he   defired    only   ibme'    Time 
to  recollecl:  himfelf ;  but  this  alio  was  refilled  ; 
and  Sir  John  being  withdrawn,  it  was  refolved, 
after  fome  Debate,    to  attaint    him    of  High- 
Treafon  •,  Teas  179,  Noes  6\  :   And  on  Monday 
the  ninth  of  November ■,  a  Bill  was  brought  in  for 

attaint- 
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1^9<J.  attainting  Sir  John  Fenwick  of  High-Treafon  ; 
f^-  '**•  and  it  was  read  a  firft  Time,  and  the  Queftion 
A BiUof  Put  ^or  a  fecond  reading  •,  upon  which  the  Houfe 
Attainder  divided  ;  -Tea s  196,  Noes  102;  and  Friday  was 
&•«/£&/  z'»  appointed  for  the  fecond  reading :  And  that  Sir 
againft  yokn  fl^id  nave  a  Copy  of  the  Bill,  and  of  the 
Order,  and  be  allowed  Pen,"  Ink,  and  Paper-, 
and  that  Mr.  Attorney  ■  and  Mr.-  Solicitor 
fhould  be  ready  to  produce  the  Evidence  againft 
him  that  Day. 
In  the  mean  time  Mr.  Speaker  read  a  Letter  from 


bim,  and 

read. 


Fuller 


an  Evi 
dence  a- 
gainji  Sir 
John. 
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Form  of 
Proceeding 


offersjobe  Mr.  Fuller,  the  Forger  of  the  Warming- Pan  Plot, 
offering  to  become  an  Evidence  againft  Sir  John; 
but  the  Houfe  knowing  him  to  be  fo  notorious 
an  Impoftor,  rejected  his  Teftimony  :  Mr. 
Speaker  alio  acquainted  the  Houfe,  that  he  had 
read  a  Letter  from  Sir  John  Fenwick,  defiring, 
That  Sir  Francis  Pembefton,  Sir  Thomas  Powis^ 
and  Sir  Bartholomew  Shower,  might  be  his  Coun- 
fel,  and  Mr.  Dighton  his1  Solicitor :  Whereupon 
it  was  ordered  he  fhould  be  allowed  two  Counfel, 
and  the  Sollicitorhe  defired;  and  that  he  fhould 
be  heard  by  his  Counfel. 

Accordingly  Sir  John  being  brought  to  the 
Houje  again,  on  Friday  the  13th  of  Novem- 
ber, ,  before  he  was  brought  in,  a  Debate  arofe, 
Whether  the  Mace  ought  to  lie  upon  the  Table, 
or  whether  the  Serjeant  ought  to  ftand  by  him 
with  it  at  the  Bar  ?  For  there  was  not  a  Member 
in  the  Houfe  that  had  been  prefent  at  the  hearing 
a  Prifoner  againft  a  Bill  of  Attainder. 

Some  Gentlemen   held,  That  Sir  John  Fen- 
wick being  a  Prifoner,  the  Mace  ought  to  be  at ' 
the  Bar,  and   then    no  Member  could    fpeak  : 
Others  faid  it  ought  to  lie  upon  the  Table,  and! 
then  every  Member  was  at  Liberty  to   fpeak, 
and  ask  Queftions  :  A   third  was  of  Opinion, 
the  Sheriffs  of  London   could  hot   have  him   in 
Cuftody  here  •,  but  he  rriuft  be  delivered  to  their 
Serjeant:  To  which  it   was  replied,  He  might 
be   in  the  Cuftody  of  the  Serjeant  without  his; 
Mace  ;  and  another  faid,  The  Mace   ought  to 
lie  upon  the  Table :  For  never  any  Bill  was  read,' 
but  when  the  Mace  was  on  the  Table. 

Others  obferved,  That  when  the  Lord  Tor- 
rington  was  brought  Prifoner  from  the  Tower  ; 
and  the  Houfe,  upon  Account  of  his  Quality, 
did  not  order  him  to  the  Bar  ;  the  Mace  was 
upon  the  Table,  while  he  was  in  the  Houfe  ; 
and  he  gave  an  Account  of  his  Conduct,  and  e- 
very  Member  was  at  Liberty  to  ask  him  what  Quef- 
tion  he  pleafed :  And  another  Member  faid,  If  the 
Mace  was  not  upon  the  Table,  their  Mouths 
were  muzzled :  They  were  not  in  the  Nature  of 
Judges  •,  and  fhould  they  pafs  a  Vote,  That  the 
Judges  fhould  ask  no  Queftions  ?  Would  they 
act  in  their  higheft  Capacity  without  being  a 
Houfe?  Adding,  That  when  the  Duke  of  Leeds 
appeared  there,  the  Mace  was  upon  the  Table. 

To  this  it  wasanfwered,  That  though  when 
the  Mace  was  'carried  from  the  Table,  no  Mem- 
ber had  the  Liberty  to  fpeak  ;  yet' any  Member 
had  the  Liberty  to  defire,  that  the  Counfel  and 
the  Prifoner  withdraw  •,  and  then  the  Mace 
might  be  brought  to  the  Table. 

At  length,  the  Queftion  being  put,  it  pafTed, 
That  the  Mace  fhould  ftand  by  Sir  John  Fenwick 
at  the  Bar. 

Itwasrefolved  alfo,  That  the  Bill  fhould  be 
read  to  Sir  John  in  the  Houfe,  though  the  Mace 
was  off  the  Table :  But  then  that  it  fhould  be 


read  again  after  Sir  John  was  withdrawn,  when    1696. 
the  Mace  was  upon  the  Table  before  the  Quef-  8  w- IIr 
tion  was  put.  O-v^J! 

Then  Sir  John  Fenwick  was  brought  in,  'and 
the  Serjeant  took  him  to  the  Bar  ;  where  he  ftood 
by  him  with  his  Mace  :  And  Sir  Thomas  Powis  IheComJtl 
and  Sir  Bartholomew  Shower,  were   admitted  as  on  hoth 
Counfel  for  Sir  John  -,  and  Mr.  Serjeant  Gould,  Sides- 
and  Mr.  Recorder  Lovel,  appeared  as   Counfel 
for  the  Bill. 

Mr.  Speaker  then  acquainted  Sir  John,  That 
the  Houfe  had  ordered  a  Bill  to  be  brought  in, 
to  attaint  him  of  High-Treafon  ;  which  had 
been  once  read  ;  and  to  which  they  permitted 
him  to  make  his  Defence  by  his  Counfel,  before 
it  was  read  a  fecond  Time  :  But  they  muft  not 
permit  his  Counfel  to  difpute  the  Power  of  Par- 
liaments to  pais  Bills  of  Attainder,  whenever 
they  faw  fit :  After  which  the  Bill  was  read, 
being  of  the  following  Tenor  : 

That  whereas  Sir  John  Fenwick,  Bart.  had<fheBm 
been  indicted  for  High-Treafon,  on  the  Oaths  read  to  Sit 
of  George  Porter  and  Cardel  Goodman,  for  com-  Im- 
pairing the  King's  Death,  and  adhering  to  his 
Enemies  :  And  whereas  the  faid  Sir  John  had 
procured  his  Trial  to  be  put  off  from  Time  to 
Time,  on  Pretence  of  making  a  full  Difcovery 
of  the  Confpiracy  againft  his  Majefty  ;  and,  in- 
fteadJ  thereof,  had  contrived  feveral  falfe  and 
fcandalous  Accufations ;  reflecting  on  fome  Peers 
and  Members  of  the  Commons,  with  an  Intent 
to  undermine  the  Government,  and  create  Jea- 
loufies  between  the  King  and  his  Subjects:  And 
whereas  the  faid  Cardel  Goodman,  one  of  the 
Witneffes  againft  the  faid  Sir  John,  was  in  the 
mean  Time  withdrawn,  fo  that  his  Evidence 
could  not  now  be  had  :  It  was  therefore  enacted, 
That  the  faid  Sir  John  Fenwick  fhould  be  con- 
victed and  attainted  of  High-Treafon. 

After  the  reading  the  Bill,  Mr.  Serjeant  Gould  M  ^ 
opened  the  Charge  and  the  Evidence  ;  and  faid,       jeant 

Mr.  Speaker,  We  are  here,  in  Obedience  to  GouId 
your  Commands,  to  give  an  Account  of  the  1"" the  . 
Charge,  and  likewife  die  Evidence  of  the  Fact,  thelli 
that  is  againft  this  Gentleman,  Sir  John  Fen-  dence. 
wick.  The  Charge  againft  Sir  John  Fenwick 
is  for  High-Treafon,  and  High-Treafon  of 
the  higheft  Degree  ;  it  is  no  lefs  than  a  De- 
fign  of  depofing  the  King,  and  fubverting 
the  Government,  and  fubjecting  it  to  a  French 
arbitrary  and  flavifh  Power  :  It'further  charo-es, 
That  in  Profecution  of  this  Confpiracy,  he  hath 
met  together  with  feveral  others,  that  have  con- 
sulted, confented,  and  agreed  together,  to  bring 
in  a  French  Army  upon  us  ;  and,  in  order  to 
that,  as  a  particular  Overt- Act,  it  is  charged, 
That  they  contrived  to  fend  one  to  the  late 
King  James,  to  bring  in  zFrench  Power  upon  us : 
It  is  charged  likewife,  That  heconfpired  to  levy 
War  upon  us ;  and,  for  that  Purpofe,  did  pro- 
vide Piftols,  and  other  warlike  Arms.  This  I 
take  to  be  the  Subftance  of  the  Charge,  as  laid 
in  the  Indictment. 

Now,  may  it  pleafe  you,  Mr.  Speaker,  as 
for  the  Evidence  of  the  Fact,  charged  and  al- 
ledged  in  the  Indictment,  it  is  no  Secret  cer- 
tainly to  any  at  this  Time  of  Day  (after  fo  ma- 
ny Trials,  fo  many  Convictions,  io  many  At- 
tainders;, that  for  fome  Years  laft  paft,  there  t 
hath  been  a  wicked  Confpiracy  to  bring  in  a 
French  Power  upon  us,  to  fubject  this  good 
'     jja.                                                        Govern- 
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1695.  Government,  and  to  depofe  the  King  ;  but  God 
s  w- Iir-  Almighty,  by  fpecial  Providence,  hath  al- 
•^■/~>-/  Ways  prevented  and  difappointedthem.  We  know, 
ever  fince  the  Bufinefs  of  la  Hogut  (m  which, 
even  by  a  Miracle,  God  difappointed  them), 
they  have  been  ftill  refllefs,  and  haVe  been  in- 
duftrious  to  fet  up  again  this  Defign  ;  and  for 
this  have  plotted  to  bring  in  a  French  Power, 
and  have  not  had  any  Regard  to  the  King's 
Mercy  mewed  to  them,  and  that  in  pafiing  fe- 
veral  Acts  of  Parliament  but  have  ftill  per- 
iifted  in  the  fame  Defigns. 

As  to  the  Charge  upon  this  Gentleman  at  the 
Bar,  we  fhall  (hew  that  in  Time.  In  the  Year 
1694,  for  feveral  Months  there  was  a  Con- 
fpiracy  carried  on,  but  did  not  take  Effect  :  Af- 
terwards in  Time,  I  think  the  Beginning  of 
June,  or  the  latter  End  of  May,  there  were 
feveral  Confults,  or  Meetings,  at  the  King's- 
Head  Tavern,  at  the  upper  End  of  Leaden-ball- 
Strcet ;  where  this  Gentleman,  that  now  ftands 
charged  at  the  Bar,  was  prefent:  There  were 
feveral  Gentlemen,  and,  among  the  reft,  (as  it 
hath  and  will  appear  upon  the  Evidence^), 
there  was  Sir  John  Fenwick,  my  Lord  Montgo- 
mery, and  feveral  others  ;  whereof  Captain  Porter 
and  Goodman  were  there  likewife  prefent :  It  was 
then  propofed,  that  one  Charnock  (fince  executed, 
and  agreed  upon  by  all  to  bs  prefent),  mould 
go  over  into  France  to  the  late  King  James,  to 
communicate  to  him  their  Refolution  and  Sin- 
cerity in  being  ferviceable  to  him  in  levyingWar 
here,  to  depofe  the  King,  and  fubvert  the  Go- 
vernment; who  was  to  intercede  with  the  French 
King,  fo  that  there  might  be  Forces  fent  from 
France.  But  after  this,  Charnock  (prefent  ftill  this 
Gentleman)  comes  and  propofes  this  Thing  a- 
gain,  and  tried  whether  they  were  fincere  and 
real  in  their  former  Refolutions :  To  which  they 
all  replied,  and  did  agree  and  affent,  That  it 
fhould  be  done  ;  and  they  were  very  zealous  in 
the  Matter,  and  the  Forces  were  at  that*  Time 
propofed.  And  what  was  that  ?  Why  truly,  no. 
lefs  than  8000  Foot,  and  2000  Dragoons  of 
French,  with  an  Aifurance  of  2000  Horfe  from 
this  Country.  Charnock  did  go  into  France, 
and  did  communicate  this  Matter  ;  and,  after 
he  had  communicated  this  Matter,  he  came 
back,  and  brought  Anfwer,  That  King  James 
had  endeavoured  to  anfwer  their  Expectations, 
but  at  that  Time  the  French  King  could  not  fpare 
his  Forces ;  but  however,  returned  his  Thanks  to 
them. 

This  paffed  on  till  towards  Chriftmas  laft  : 
Then  comes  over  Sir  George  Barclay  upon  this 
Expedition,  and  there  was  a  Commiffion  pre- 
pared for  that  Purpofc :  And  as  to  one  Part,  he 
brought  along  with  him  a  Detachment  of  fome 
of  King  James's  Guards,  who  was  to  affaffinate 
the  King :  The  next  Part  was  for  raifing  a  Re- 
bellion ;  now  that  fell  to  Sir  John  Fenwick' % 
Part :  As  to  the  afTaffinating  Part,  you  have  had 
feveral  Examples  made  already  :  This  we  haveE- 
vidence  to  prove  ;  and  if  we  prove  this  Matter  as 
we  have  opened  it,  then  I  think  there  is  no  Per- 
fon  whatfoever,  but  will  agree  that  this  is  High- 
Treafon  in  the  higheft  Degree.  Now,  Sir, 
here  ftands  our  Matter  :  Here  was  an  Indictment 
found,  according  to  the  Law  you  made  laft 
Seffions  of   Parliament,  by  two  Witneffes   to 


one  Species  of  Treafon   againft  Sir  John  Fen-     1696- 
wick:  We  have  one  of  the  Witneffes  here,  viva  8  ^' Ilr- 
voce  ;  but  Sir  John  Fenwick  hath'  protracted  his  ^^""^ 
Trial,  by  frequent  Affurances  of  making  a  Dif- 
covery,     which  loath   terminated  in  what  you 
have  already  mentioned  in  your  Bill ;  by  Means 
of  which  Sir  John  Fenwick  hath  not  been  tried  ; 
whereas  he  had  been  tried   in   Courfe,    without 
thefe  Applications,  and  found  guilty :  But  now  he 
hath  had  all  this  Time,  that  Goodman  is  withdrawn, 
is  plain,  and,  we  think,  (but  that  we  muft  leave 
to  the  Judgment  of  this  Honourable  Houfe; 
may  be  reafonably  fuppofed,  by  Contrivance  ^  to 
take  off  this  Profecution  of   Sir  John  Fenwick  : 
For  why  ?  The  Inference  is  from  a  Fact  that  we 
fhall  prove  to  this  Honourable  Houfe.    There 
hath  been  the  like  Attempt  upon  Captain  Porter ; 
but  Captain  Porter  hath  been  moreftedfaft:  He 
hath  been  fo  refolved,  that  he  flood  his  Ground  ; 
and,  to  fpeak   the  Truth,    notwithftanding  he 
hath  been   highly   attempted :     For    we   fhall 
prove  to  you,  that  one  Clancy  comes  to  Captain 
Porter,  and  attempts  him  to  withdraw  mtoFrancet 
with  Affurance  of  a  Pardon  ;  and  he  hath  300  /. 
paid  him  in  Hand,  and  300  /.  more  he  was  to 
be  paid  when  he  fhould  come  into  France,  to  be 
remitted  by  Bills   of  Exchange  :    Befides,    he 
was  to  have   300  /.  a  Year  ;  100  /.   from  my 
Lord  Aylesbury,  1 00  /.  from  my  Lord  Montgo- 
mery, and  the  other  100  /.  a   Year  from   Sir 
John  Fenwick ;  and  this  to  be  an  Annuity  durino- 
his  Life :  And  thus  far    we  fufpect   Sir  John 
Fenwick  may  be  concerned  ;  for  his  Lady  came 
(he  did  not  come  perfonally,  but  his  Lady  did^ 
and  gave  her  Honour  and  Affurance   that  it 
fhould  be  all  performed,  .and  much  more,  if  he 
would  withdraw  himfelf.     Captain   Porter  pre- 
fently  makes  a  Difcovery  of  this,  and  takes  the 
300  /.  which  was  paid  down  :  Upon  this  it  hath 
been  fo  far  proceeded,  that  Clancy  hath  been  in- 
dicted for  it,  and  convicted,  and  hath  received 
Judgment  •,    and,    I  fuppofe,    there  hath  been 
Execution:  We  have   the  Record  of  all  thefe 
Proceedings. 

We  have  this  Circumftance  further  in  the 
Cafe,  (which  it  is  my  Duty  to  open  to  this 
Houfej  to  fhew  what  Labour  there  hath  been  to 
flifle  the  Truth  of  the  Fact,  upon  taking  of 
Sir  John  Fenwick  :  There  was  one  Webber  taken 
with  him,  and  he  flid  a  Letter  into  one  Fowl's 
Hand,  and  this  was  to  be  fent  to  my  Lady  Fen-  » 

wick  ;  and  what  is  the  Import  of  this  Letter  ? 
The  Import  of  it  is  they  could  not  prevail 
with  Porter,  (as  I  opened  it  juft  now) ;  therefore 
You  muft  influence  the  Jury,  get  two  or  three 
flout  Jury-men  to  ftarve  the  reft,  for  we  have 
nothing  elfe  to  depend  upon.  Thefe  Things 
we  fhall  humbly  offer  to  prove,  according  to 
our  Duty,  and  according  to  the  Order  of  this 
Houfe  •,  and  then  leave  Sir  John  Fenwick  to 
make  his  Defence. 

Then  the  King's  Counfcl  being  about  to  pro-  Sir  Tho- 
duce  their  Evidence,    Sir  Thomas  Powis,  in  Be- Powis  o£* 
half  of  the  Prifoner,  faid,  Mr.  Speaker,  fince  I. /«*,*% 
am    here  affigned  Couniel  for  the  Prifoner^  by^*"^" 
the  Allowance  of  this  Honourable  Houfe,  upon v^y  with 
his  Application,    without  my  Privity,    I    crave  their  Evi- 
Leave  humbly  to  acquaint  you,    in   Behalf  of denct- 
my  Client  ;  I  take   it   for  granted    that  he  is, 
I  am  fure,  we  .that  are  Counfel  for  him  are,  a 
S  M  little 
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little  furprifed  in  what  the  King's  Counfel  are 
going  about ;  for,  in  Truth,  we  were  not  a- 
ware,  nor  do  we  find  that  any  Notice  was  given 
to  the  Gentleman  at  the  Bar,  that  there  would  be 
any  Proceeding  againft  him  by  examining  of 
Witneffes,  or  giving  of  Evidence  :  He  had, 
(it  feems),  the  Vote  of  the  Houfe  fent  to  him, 
and  likewife  a  Copy  of  the  Bill ;  but  I  could  not 
understand,  that  the  Houfe  had  given  Notice, 
that  he  fhould  be  prepared  by  Witneffes,  if  he 
had  any,  or  be  at  Liberty  to  produce  them: 
Nor  was  there  the  leaft  Notice  to  him,  that 
there  would  be  a  Proceeding  againft  him  by 
Way  of  giving  Evidence.  He.did,  as  I  find, 
humbly  apply  himfelf,  by  Petition,  That  he 
might  be  heard  by  Counfel,  againft  the  paffing 
of  the  Bill  ;  and  I  fhall  very  carefully  obferve 
thofe  Directions  you  gave  us ;  which  I  hope  we 
fhould  not  have  flood  in  Need  of,  but  have  be- 
haved ourfelves  as  becomes  us,  and  not  have 
drawn  in  Queftion  the  Power  of  Parliament :  I 
never  had  a  Thought  to  do  fuch  a  Thing  ;  but 
this.  I  humbly  lay  before  you  for  your  Confider- 
ation,  Whether,  without  any  Sort  of  Notice, 
that  I  perceive  he  had  from  this  Houfe,  to 
make  his  Defence  to  any  Evidence,  and  confe- 
quently  there  could  be  no  Need  of  Witneffes  on 
his  Behalf;  whether  you  will  fo  proceed,  unlefs 
he  had  had  Fore-warning  to  provide  himfelf  o- 
therwife  than  by  the  printed  Votes,  which  (I 
fuppofe)  he  had  no  Opportunity  of  feeing  ?  And 
Whether,  within  the  Words,  you  are  pleafed  to 
acquaint  us  with,  we  may  be  heard,  as  to  the 
Reafonablenefs  of  this  Proceeding,  that  by  and 
by  we  muft  crave  Leave  to  fpeak  unto  ? 

Sir  Bartholomew  Shower,  alfo  of  Counfel  for 
the  Prifoner,  added,  That  they  were  ready  to 
offer  fome  Considerations  againft  the  Suggeftions 
in  the  Bill ;  but  were  not  ready  to  make  his 
Defence  againft  the  Matter  of  Fact :  That  the 
firft  Time  they  had  Notice  that  Sir  John  was  to 
be  brought  to  their  Bar,  was  at  nine  or  ten 
o'Clock  the  laft  Night :  And  the  Order  faid 
indeed,  That  the  King's  Counfel  fhould  pro- 
duce Evidence  for  the  King  as  this  Day  ;  but  it 
was  not  ordered,  that  the  Evidence  fhould  be  pro- 
duced on  the  Behalf  of  Sir  John  Fenwick  at  this 
Time,  or  indeed,  that  he  fhould  be  perfonally 
prefent ;  nor  had  they  any  Way  to  compel  their 
Witneffes  to  appear  here. 

Mr.  Serjeant  Gould  anfwered,  If  the  King's 
Counfel  are  to  produce  their  Evidence  by  the 
Order,  for  what  Reafon  could  this  be  ordered, 
but  that  Sir  John  fhould  apply  himfelf  to  anfwer  it  ? 
Then  Sir  John,  and  the  Counfel  on  both 
Sides,  being  withdrawn,  a  Debate  arofe,  Whe- 
ther Sir  John  fhould  be  allowed  further  Time  to 
produce  his  Witneffes  ?  the  Debate  being  open- 
ed by  Sir  Thomas  Littleton,  who  faid, 

Mr.  Speaker,  The  Counfel  could  not  think 
that  the  Bill  fhould  fit  forth,  That  Sir  John 
Fenwick  was  indicted,  but  that  the  Houfe  would 
know  by  what  Means.  And  that  Goodman  was 
gone  away,  and  we  mould  not  enquire  by  what 
Means.  What  are  the  Objections  made  by  the 
Counfel  to  the  Bill  ?  Say  they,  We  are  ready  to 
give  Reafons  againft  the  Bill :  They  do  not  fay 
downright  againft  your  Jurifdiction  •,  but  that 
they  are  ready  to  fhew  you,  it  is  not  reafonable 
in  this  Cafe,  as  Circumftances  ftand,  to  pafs 
this  JBill :  Sir  John's  Petition   was  to  be   heard 


downright  againft  the  Bill.  If  that  was  your 
Intention,  to  hear  him  to  that  only,  I  con- 
ceive you  would  not  have  worded  your  Anfwer 
as  you  did  :  You  ordered  him  Counfel  to  make 
his  Defence;  and,  at  the  fame  Time,  ordered 
the  King's  'Counfel  to  produce  the  Evidence : 
How  could  they  underftand  it,  but  to  make  a 
Defence  to  the  Evidence  ?  It  may  be  they  have 
a  Mind  to  another  Fee:  Whether  you  will 
think  fit  in  the  Circumftances  you  ftand,  to  wive 
them  further  Time,  I  do  not  know  ;  but  the 
Circumftances  of  the  Kingdom,  and  the  King's 
Life,  muft  be  confidered  as  well  as  Sir  John  Fen- 
wick :  What  is  the  Meaning  that  they  are  noc 
prepared  ?  I  fuppofe  it  is  to'  have  a  Pretence  for 
further  Time:  But  I  think  your  Order  is  fo 
plainly  worded,  that  they  could  not  miftake  it. 

Mr.  Cowper,  of  the  fame  Side,  faid,The  Counfel 
for  Sir  John  Fenwick  fay,  we  come  prepared  to 
make  a  Defence  to  every  Thing  charged  in 
the  Preamble  of  the  Bill  •,  but  what  is  not  charg- 
ed, we  do  not  come  prepared  to  make  a  De- 
fence to.  Now  they  conceive  the  Fact  of  High- 
Treafon  is  not  charged  upon  him  by  the  Bill ; 
and,  if  that  be  true,  it  is  of  great  Weight;  but 
as  it  is,  'tis  none  :  For  firft,  it  is  plain,  the 
Preamble  recites,  That  he  was  indicted  for 
High-Treafon  by  the  Grand  Jury,  That  is  a 
Charge  of  High-Treafon  within  the  Bill :  For 
it  fays,  he  was  charged  by  the  Oaths  of  his 
Country,  upon  the  Oaths  of  two  Witneffes ;  and 
there  is  the  very  Overt- Act  recited  in  the  Pre- 
amble of  the  Bill.  Now,  allowing  this  its  due 
Weight,  can  any  one  think,  that  fits  here  as  a 
private  Judge,  That  the  High-Treafon  thus 
recited,  as  found  by  the  Grand  Jury,  is  no  Part 
of  the  Charge  ?  The  very  Nature  of  the  Bill 
fpeaks  :  For  could  any  one  think,  you  would 
ground  a  Bill  of  Attainder  upon  a  Suggeftion, 
That  he,  being  indicted  of  High-Treafon,  had 
fpirited  away  one  of  the  Witneffes,  or  given  a 
falfeTnformation  ?  So  that  this  is  trifling  with 
the  Houfe,  with  Submiflion. 

Sir  Richard  Temple,  on  the  other  Side,  faid, 
Can  any  body  fay  any  Thing  of  the  Intention  of 
the  Houfe,  when  it  is  reduced  into  a  Bill  ?  Is  it 
not  the  Bill  he  is  to  make  his  Defence  to  ?  And 
the  Gentleman  who  fpoke  laft,  fays,  That  no 
body  could  think  otherwife :  Why  Sir,  no  body 
is  to  think  otherwife  than  as  the  Bill  ftates  it. 

Now  the  Thing  before  you  is,  Whether,  upon 
the  Suggeftions  in  this  Bill,  it  is  fit  for  you  to 
pafs  it  ?  The  Cafe  of  Mortimer  was,  That  he 
had  made  his  Efcape,  being  under  an  Indictment 
of  High-Treafon,  and  it  came  before  the 
Houfe,  Whether  upon  the  Statute  of  25  Edw.  III. 
it  was  High-Treafon  ?  but  they  did  not  debate 
the  Fact.  Now  you  have  brought  a  Bill  here ; 
and  all  the  Ground  is,  That  he  was  indicted  for 
High-Treafon  ;  had  thus  and  thus  prevaricated 
and  delayed  his  Trial  upon  Promifes  of  Con- 
feffion  *  and  in  Conclufion,  one  of  the  Witnef- 
fes is  withdrawn.  Sir,  no  Man  is  to  make  his 
Defence  but  to  what  is  in  the  Bill ;  nor  can  you 
examine  to  any  thing  but  what  is  fuggefted  in 
the  Bill.  If  you  had  put  the  Iffue  upon  the 
Guilt  of  Sir  John  Fenwick,  he  muft  have  had  a 
fair  Trial  in  fome  Place,  .and  that  he  cannot 
have  here  upon  Oath  ;  for  upon  all  Bills  of  At- 

Itainder  hitherto,  they  have  had  a  fair  Trial  a- 
bove  {in  the  Houfe  of  Peers), 
Mr, 
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Mr.  Hooper,  on  the  fame  Side,  faid,  TheQue- 
ftion  is,  Whether  or  no  there  be  a  fufficient  Guilt 
laid  to  this  Man's  Charge  ?  For  in  all  Courts  of 
Judicature,  this  is  a  certain  Rule,  you  muft  pro- 
ceed fecundum  allegata  &  probata  ;  'and  you  fhall 
not  go  about  to  prove  a  thing  unlefs  it  be  alledg- 
ed.  Now  the  Queftion  is,  Whether  this  Thing 
be  alledged  in  the  whole  Bill,  That  Sir  John  Fen- 
wick  is  guilty  of  High-Treafon?  And  if  not,  you 
will  not  go  about  to  prove  what  is  not  alledged. 
'Tis  true,  it  is  alledged  that  a  Bill  hath  been 
found  ;  but  fevcral  have  been  indicted  who  have 
been  acquitted.  It  is  poffible  the  Prifoner  at  the 
Bar  may  be  guilty ;  but  I  think  we  muft  obferve 
that  Method  here,  that  is  obferved  every  where 
elfe  ;  and  that  is,  not  to  go  about  to  prove  any 
thing  that  is  not  alledged. 

Mr.  Shane,  on  the  other  Side,  faid,  I  will 
allow  the  Bill  might  have  been  drawn  better, 
and  that  a  bare  Indictment  is  not  a  fufficient 
Ground  of  itfelf  for  a  final  Decifion  of  this  Mat- 
ter: But  when,  at  the  Time  of  finding  the  In- 
dictment, there  were  two  WitnefTes,  and  one  of 
them  is  withdrawn,  and,  as  is  fuppofed,  by  his 
Means-,  if  the  Bill  feems  imperfect  for  any 
thing  before  you  now,  you  will  not  ftay  all  Pro- 
ceedings upon  it ;  but  if  you  fee  it  imperfect, 
and  it  may  be  amended,  you  will  amend  it  at 
the  Committee.  I  think,  the  Favour  you  have 
given  is  abufed,  and  that  it  is  perfect  trifling 
irom  the  Bar :  In  one  Breath  they  fay,  They  could 
not  get  ready,  for  they  had  no  Notice  till  laft 
Night  ;  and  in  the  next  they  fay,  They  will  go 
on  to  every  thing,  but  his  being  guilty  ;  and  I  be- 
lieve they  never  will  be  prepared  for  that.  Where- 
upon Mr.  Attorney-General  faid, 

Sir,  I  am.  very  unwilling  to  fpeak  any  thing 
in  this  Matter  ;  becaufe,  Sir,  by  the  Place  I  have 
the  Honour  to  ferve  his  Majefty  in,  as  one  of 
his  Counfel,  if  it  was  in  the  Courts  below,  I 
muft  profecute  on  the  Behalf  of  the  King  :  But, 
I  am  very  fenfible,  while  I  am  in  this  Houfe,  I 
am  in  another  Capacity  ;  I  am  to  vote  here  as  a 
Judge,  and  not  as  a  Party. 

That  which  I  do  now  trouble  you  about,  is  in 
Relation  to  the  Matter  that  hath  beerr objected, 
That  the  Bill  does  not  exprefly  affirm,  that  Sir 
John  Fenwick  was  guilty  of  High-Treafon,  but 
only  that  he  was  indicted  for  it :  Truly,  I  thought, 
and  do  ftill,  with  humble  Submiffion  to  the 
Houfe,  That  that  Matter  of  affirming  him  to  be 
guilty  of  High-Treafon,  was  not  to  be  inferred 
in  the  Bill ;  for  that  will  be  the  Confequence  of 
your  Judgment  and  Opinion  upon  hearing  of 
the  Evidence.  That  worthy  Member  that  fpake 
laft,  faid,  the  Bill  might  be  better  drawn :  I  am 
forry  we  had  not  his  Affiftance  in  it  •,  but,  with 
Submiffion  to  his  Underftanding,  I  think  that 
had  been  too  much  Prefumption,  till  you  are  fa- 
tisfied  whether  he  was  guilty^or  no  :  We  could 
only  go  fo  far  as  to  fet  forth  the  Faults  that  we 
knew  ;  as,  that  he  was  indicted,  that  we  can 
verify,  and  cannot  take  this  to  be  like  the  Cafe 
of  an  Indictment ;  for  there  you  muft  affirm 
fuch  and  fuch  Things  that  cannot  be  altered  af- 
terwards ;  but  a  Bill  in  Parliament  hath  many 
Steps,  you  read  it  feveral  Times,  and  commit 
it  •,  fo  that  you  alter  the  Suggeftions  of  the  Bill 
as  the  Cafe  appears  to  you  to  be  verified  •,  and  if 
you  be  of  Opinion  that  he  is  Not  guilty,  you 
will  not  condemn  him  becaufe  he  is  indicted : 


However,  that  is  not  immaterial*  but  proper  to     t^c. 
be  fet  forth  for  a  Ground  of  your  Proceedings,  8  W.  Ill- 
That  there  was  a  Probability  of  his  being  guilty  L/'W? 
from  that  Accufation :    Therefore,    Sir,  I  con- 
fefs,  I  cannot  think  that  thofe  Gentlemen,  that 
are  of  Counfel  for  Sir  John  Fenwick,  could  think 
that  you  did  intend  to  proceed  otherwife  than 
to  hear  Counfel  as  to  the  Fact ;    they  could  not 
think  that,    upon  Proof  of  his  being  indifted, 
that  would  be  Ground  enough  for  you  to  proceed 
to  pafs  the  Bill ;  for  how  could  any  body  think, 
but  you  would  come  to  examine  the  Fact  ?    I 
cannot  fee  how  they  ihould  come  to  miftake, 
unlefs  it  was  wilfully. 

Colonel  Granvill,  on  the  other  Side,  faid,  Sir, 
the  Counfel  (by  what  I  obferved  from  them) 
have  ftarted  two  Difficulties,  and  really  (to  me) 
both  feem  very  material :  The  Firft  is,  whether 
the  King's  Counfel  fhall  be  at  Liberty  to  prove 
any  thing  that  is  not  fuggefted  in  the  Bill  ;  the 
Other  is,  whether  Sir  John  Fenwick  had  due  No- 
tice to  make  his  Defence. 

The  Firft  is  a  Matter  of  very  great  Moment  : 
You  are  proceeding  upon  a  Bill,  where  not  only 
the  Life  of  Sir  John  Fenwick,  but  the  Life  of 
every  Man  in  England,  is  in  fome  Meafure  con- 
cerned :  When  a  Precedent  is  made  in  this  Cafe, 
no  body  knows  who  may  be  affected  or  hurt  by 
it ;  and  therefore  I  defire  you  will  fettle  that  Mat- 
ter, and  have  the  Judgment  of  the  Houfe,  whe- 
ther they  will  admit  the  Counfel  to  prove  any 
thing  that  is  not  fuggefted  in  the  Bill :  If  you 
will,  I  do  not  fee  how  any  Man  that  ftands  at 
the  Bar  of  your  Houfe  can  be  prepared  to  make 
his  Defence  •,  for  there  fhall  be  one  Crime  al- 
ledged in  the  Bill,  and  when  he  comes  to  the  Bar, 
the  Counfel  that  are  to  profecute,  fhall  go  quite 
off  from  that  which  is  laid  in  the  Bill,  and  pro- 
duce you  Evidence  to  a  new  Crime  ;  and  he 
flares  and  looks  round  him,  and  you  had  as 
good  allow  him  no  Counfel  or  Copy  of  the  Bill. 
This  you  thought  fo  neceffary  for  every  Man, 
that  was  to  come  upon  his  Trial  for  his  Life, 
for  Treafon,  that  you  altered  that  Trial,  and 
declared,  No  Man  fhould  have  any  Treafon 
proved  againft  him,  that  is  not  alledged  againft 
him  in  the  Indictment. 

We  have  had  great  Complaints  of  Weftminfter- 
Hall,  and,  if  the  Parliament  fhould  proceed 
in  this  Manner,  may  have  the  fame,  again: 
If  they  are  too  rafh  in  their  Proceedings,  they 
will  be  countenanced  mightily  in  them,  if  you 
fhould  proceed  againft  a  Man,  and  condemn 
him  for  one  Thing  when  he  is  accufed  of  ano- 
ther. I  defire  to  know  how  we  can  proceed  in 
a  Bill,  upon  which  Sir  John  Fenwick  is  to  be 
proved  guilty,  and  he  hath  no  Opportunity  to 
anfwer  it  ?  I  take  it,  as  this  Bill  is  drawn,  Sir 
John  Fenwick's  Guilt  is  no  way  concerned  in  it : 
For,  whereas  the  worthy  Gentlemen  tell  you, 
the  Treafon  is  fpecified,  there  is  no  Treafon 
fpecifled,  otherwife  than  he  is  indicted  for  it. 

Mr.  Whitaker,  on  the  other  Side,  faid,  As  to 
the  Exceptions  made  to  the  Inefficiency  of  the 
Bill,  by  which  they  pretend  Sir  John  Fpiwick 
was  led  into  an  Error,  fo  that  he  had  no  due 
Notice  ;  I  muft  needs  fay,  if  they  had  been 
in  Wejlminfter-Hall,  they  would  have  been  in  the 
Right:  But  this  Houfe  is  not  bound  to  thofe 
Forms ;  for,  I  believe,  the  enacting  Claufe 
would  do  the  Bufinefs  of  Sir  John  Fenwick  well 
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1696.  enough,  if  all  the  reft  were  laid  afide  •,  and  I 
w- II1-  will  confider  it,  with  as  much  Tendernefs  and 
i/VO  Confcience  for  the  Prifoner  at  the  Bar,  as  any 
that  bring  Arguments  from  Weftminfler-Hall :  I 
would  confider,  whether  fuch  a  Defence  as  they 
have  made,  that  from  the  Bill  fas  to  what  is  laid 
in  it)  he  had  not  Notice  enough  to  prepare  to 
make  his  Anfwer.  They  fay,  a  Recital  is  no 
direft  Affirmation  :.  In  Civil  Matters,  it  is  an 
Affirmation  •,  for  to  fay,  Whereas  fuch  a  one 
is  bound,  is  good  in  a  Declaration  upon  a 
Bond  •,  now,  I  would  know,  Whether  it  be  not 
enough  to  fay,  That  he  is  indicted,  without  an 
Allegation  that  he  is  guilty  ?  Had  the  Bill  no 
Recital  at  all,  it  might  have  been  neceffary  for 
them  to  have  delired  the  Opinion  of  the  Houfe, 
to  what  they  fhould  have  anfwered  ;  but  here  the 
Treafon  is  fpecified  in  the  Preamble  of  the  Bill ; 
and  I  agree,  that  the  King's  Counfel  ought  not  to 
give  Evidence,  of  any  Treafon  that  is  not  fo 
fpecified. 

Sir  Edward  Seyfnour^ddrciTmg  himfelf  to  fpeak 
on  the  other  Side,  and  obferving  a  great  many 
Lords  in  the  Gallery,,  faid,  My  Lords,  and  you 
Mr.  Speaker,  what  hath  been  laid  by  that  wor- 
thy Perfon  that  fpoke  laft,  no  doubt,  is  true  ; 
That  if  .there  had  been  no  more  than  the  enaBing 
.  Claufe,  it  would  have  done  Sir  John  Fen  wick's 
Buf.nefs,  with  a  Witnefs,  or,  rather,  without  a 
Witnefs.  But  that  is  not  the  Queftion  we  are  dif- 
puting  here  ;  the  Queftion  is,  Whether  you  will 
give  Sir  John  Fenwkk  longer  Time  to  make  his 
Defence  to  that  Part  he  infills  on,  which  is  not 
tontained  in  the  Bill  ?  You  are  well  fatisfied,  you 
cannot  go  through  with  the  Suggeftions  to  Night, 
and  the  Debates,  and  what  relates  to  them ;  and 
I  find  no  Perfon  againft  putting  it  off,  but  be- 
caufe  it  would  be  a  Delay  -,  and,  if  it  be  no  De- 
lay, that  Reafon  is  out  of  Doors.  They  tell  you, 
the  Counfel  could  not  but  take  Notice  of  the 
Matters  fuggefted  in  the  Indictment ;  I  cannot 
think  that  is  reafonably  argued,  becaufe  they  do 
know  the  Practice  and  Method  is  fuch,,  that  they 
can  take  Notice  of  nothing  but  what  is  fpecified 
and  contained  in  the  Bill ;  and  therefore,  there 
being  no  Guilt  charged,  on  Sir  John  Fenwick  in 
the  Bill,  is  it  reafonable  they  fhould  come  and 
accufe  themfelves  here,  or  make  a  Defence  to 
what  is  not  charged  ?  No  :  But,  fay  they,  it  is 
implied.  This  is  an  untrodden  Path,  and  you 
ought  to  walk  as  fecurely  in  it  as  you  can.  'Tis 
extraordinary  that  you  bring  Sir  John  Fenwick 
here  to  anfwer  for  Treafon,  when  it  is  allowed, 
in  the  Suggeftions  of  the  Bill,  you  have  but  one 
Witnefs  to  that  Treafon  ;  and,  when  you  take 
thefe  extraordinary  Steps,  you  fhould  comply 
with  him  as  much  as  you  can  in  Forms :  For  if 
Treafon.be  not  Treafon,  unlefs  it  be  proved  by 
two  Witneffes,  and  you  will  give  him  Liberty 
to  make  his  Defence,  I  think  it  noLofs  of  Time 
(for  you  cannot  go  through  the  Bill  to  Night) 
to  fee  whether  Sir  John  Fenwick  be  guilty  of 
what  is  contained  in  the  Indictment:  And  I  will 
give  you  one  Reafon,  why  he  could  not  be  prer 
pared  to  make  his  Defence  in  fo  fhort  a  Time, 
namely,  becaufe  he  could  not  produce  his  Evi- 
dence, tf  he  had  any  ;  and,  if  you  give  him  lon- 
ger Time,  I  fuppofe  you  will  think  fit  that  Sir 
John  Fenwick  fhould  give  an  Account  of  what 
Witneffes  he  fhall  make  ufe  of  for  his  Defence, 
and  give  him  anOrder  for  thofe Witneffes  to  attend. 


Mr.  Harley,  of  the  fame  Side,  faid,  I  find  all     1696. 
Gentlemen  that  fpeak  of  this  Subject,    do  fay,  s  W.JIL 
that  this  Matter  is  of  an  extraordinary  Nature,  '-^N'~v/ 
and  you  have  entered  into  it  by  very  extraordinary 
Methods:    But  I   mull  obferve,  that  this  being 
the  firft  Bill  of  this  kind,  that  hath  been  brought 
into  the  Houfe  before  any  Proof,   Gentlemen 
muft  be  excufed  if  they  are  cautious  what  Steps 
they  take  •,  and  when  the  Wifdom  of  the  Houfe 
hath  thought  fit  to  take  quite  different  Methods 
as  to  the  Preliminaries,  it  is  not  to  be  wondered  at 
if  they  meet  with  Difficulties  in  their  Proceedings. 

;  Some  Gentlemen  prefs  for  more  Time  to  "be 
given  Sir  John  Fenwick,  to  be  prepared  ;  and 
others  urge,  that  you  fhould  declare,  whether 
the  Counfel  fhould  be  heard  to  any  thing,  but 
what  is  fuggefted  in  the  Bill:  And,  I  think, 
you  muft  give  a  Determination  to  the  laft  Que- 
ftion, though  the  Houfe  agree  to  give  him  long- 
er Time:  For  if  you  give  him  longer  Time,  it 
will  afterwards  come  to  the  fame  Debate,  Whe- 
ther they  fhall  be  heard  to  any  thing  but  what  is 
fuggefted  in  the  Bill?  If  you  fhould  think  fit  to 
add  any  thing,  then  it  will  be  reafonable  that 
he  mould  be  alio  heard  to  that ;  for  in  the  Cafe 
of  the  Death  of  a  Man,  let  him  deferve  never  fo 
much,  yet  he  does  not  deferve  to  die  unjuftiy 
by  our  Hands.  It  feems  a  very  plain  Propofi- 
tion,  that  when  a  Man  is  accufed,  he  fhould  not 
anfwer  to  what  he  is  not  charged  with  j  and  to 
charge  it  with  Innuendo's  and  Implications  is  fo 
uncertain,  that  I  have  always  feen  it  denied  in  this 
Houfe  •,  fo  I  hope,  I  fhall  not  fee  fo  great  an 
Affembly  give  Countenance  to  it.  They  did  tell 
you,  they  were  prepared  to  fpeak  to  the  Reafon- 
ablenefs  of  the  Bill  ;  but  this  Matter  not  being 
fuggefted,  they  are  not  prepared  to.  fpeak  to  it. 

This  Debate  continued  till  it  was  very  late,  RefdveA 
and  at  length  two  Queftions  were,  by  the  Di- t0  g*ve 
rection  of  the  Houfe,  put  by  Mr.  Speaker.         fy  John 

1 .  That  Sir  John  Fenwick  be  allowed  further  3^*.''  iut 
Time  to  produce  Witneffes  in  his  Defence,  a-  that  Evi- 
gainft  the  Charge  of  High- Treafon;  and  tha.thede"cemii^ 
name  his  Witneffes.  be  gp>e"°f 

2.  That  the  Counfel,  that  manage  the  Evi- Z^/eh-" 
dence  againft  Sir  John  Fenwick,    be  allowed  to  diEloient. 
produce  Witneffes,  touching  the  Allegations  in-the 

Bill,  and  the  Treafons  whereof  he  ftands  indicted. 

Both  which  being  refolved  in  the  Affirmative, 
Sir  John  Fenwick  was  called  In  again  ;  and  Mr. 
Speaker  acquainted  him,  that  the  Houfe  was 
willing  to  give  him  till  Monday  next  to  make  his 
Defence  -,  and  that  if  he  gave  in  a  Lift  of  his 
Witneffes,  he  might  have  his  Warrant  for  their 
appearing  at  that  Time. 

Sir  John  being  brought  to  the  Bar  again,  on  Sir  John 
Monday  Morning  about  Eleven  o'Clock,  Mr.*rw#'ft' 
Serjeant  Gould  opened  the  Charge  and  the  Evi- tke  Bar 
dence  again,  in  the  fame  Manner  he  had  done  a&am' 
the  firft  Day,  and  therefore  it  is  unneceilary  to 
repeat  it  here  :    After  which  Captain  Porter  was  Porter's 
called  as  a  Witnefs  for  the  King,  and  gave  the  Ev&V"1 
fame  Evidence  he  had  done  at  the  Trials  of  the 
other  Confpirators,  of  their  meeting  at  the  Kings* 
Head  in  Leadenhall-Street,    and  at  Mrs.  Mount- 
joy's,  at  St.  James's;    at  both  which  Places  he 
affirmed  Sir  John  was  prefent,  and  agreed  to  fend 
over  Char  nock  ro  France,  to  invite  over  French 
Troops ;  and  that  Sir  John  and  all  the  Compa- 
ny agreed,  to  raife  two  thoufand  Horfe  here,  and 
join  them  on  their  Landing. 

Then 
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1696.  .  Then  Mr.  Serjeant  Gould  was  proceeding  to 
3  W.  III.  afk  p0rter  concerning  the  Lady  Fenwick's  and 
'^~]r^'  Clancy's  tampering  with  him,  which  Sir  John's 
ofereLf  Counfel  oppofed  :  They  laid,  Where  a  Law  was 
Lady  Fen-  to  be  made  fubfequent  to  the  Fact,  to  condemn 
wick';       a  Man.  to  Death,  they  hoped  they  would  expect 

*Tf  ri7  Jesal  Evidence  at  ]eaft-   Ic  has  been  faid' in~ 

mJeffes.  deed,  in  the  Lord  Strafford's  Cafe,    that  where 
oppofed  by  the  Houfe  proceeded  in  a  legiflative  Way,  there 
Sir  John'i  rieeded  no  Evidence  at  all  \  but  they  hoped  the 
Counfel.      noufe  would  be  of  another  Opinion  :  That  here 
they  were  about  to  fhew  that  my  Lady  Fenwick, 
the  Wife  of  the  Prifoner,    had   ufed  Means  to 
take  off  Good/nan's  Evidence  ;  but  what  Was  faid 
by  a  Man's  Wife,  could  not  be  made  ufe  of  againft 
him,  or  for  him,   in  any  Court  whatever  •,-  nor 
was  ever  offered,  except  in  the  Cafe  of  the  Lord 
Audley,    and  that  was  held  to  be  contrary  to 
Law  ever  fince  j  and  though  the  Houfe  had  de- 
clared the  King's  Counfel  might  produce  Evi- 
dence of  the  Allegation  in  the  Bill,    and  the 
Treafons  in  the  Indictment,  they  had  not  order- 
ed they  mould  produce  Evidence  concerning  the 
carrying  away  of  a  Witnefs  ;  nor  was  it  alledg- 
ed  in  the  Bill,  that  Goodman  was  withdrawn  by 
Sir  John  Fenwick's  Privity  :  And  as  to  Porter's 
being  tampered  with,  there  was  no  fiich  Sugge- 
ftion  in  the  Bill. 
VhcCounfel-    To  this  the  Counfel  for  the  Bill  anfwered, 
for  the  Bill  They  only  made  ufe  of  it,  as  preparatory  to  let 
i"fJl°Hthis  them  in  to  tell  what  Goodman  had  fworn,   and 
W  ""'    they  would  afterwards  produce  an  Indictment, 
where,   upon   Goodman's  Oath,    and  the   fame 
Evidence  they  offered  here,  another  of  the  Con- 
fpirators  had  been  convicted  :  That  this  was  Part 
of  the  fame  Contrivance  they  charged  the  Pri- 
foner with,  to  prevent  his  being  brought  to  con- 
dign Punifhment  •,    and  therefore,   let  the  Pro- 
ceedings of  other  Courts  be  what  they  would, 
they  hoped  the  Houfe  would  hear  the  whole 
Matter,  whether  the  Evidence  was  pofitive  or 
circumftantial. 

The  Priibner's  Counfel  replied,  What  my 
Lady  Fenwick  had  faid  or  done  was  not  fo  much 
as  circumftantial  Evidence ;  for  it  was  no  Evi- 
dence at  all  againft  her  Husband. 

The  Prifoner  and  the  Counfel  being  with- 
drawn, the  Houfe  entered  upon  the  Debate, 
Whether  Evidence  fhould  be  admitted  of  the 
Lady  Fenwick's  tampering  with  the  Witneffes  ? 
And  thofe  who  were  for  hearing  this  Evidence, 
Argument:  obferved,  That  if  they  were  tied  up  by  the  Forms 
for  admit-  ancj  Methods  of  inferior  Courts,  it  was  to  no 
Purpofe  to  bring  the  Prifoner  before  the  Houfe  -,if 
he  could  have  been  convicted  in  the  Courts  below, 
there  was  no  Occafion  for  this  Bill :  That  in  the 
Courts  of  Common  Law  all  Facts  were  tried  by 
Juries,  but  here  the  whole  Houfe  fat  as  Judges  : 
A  common  Jury  might  be  influenced  by  illegal 
or  incompetent  Evidence,  which  might  not  be 
fit,  therefore,  for  them  to  hear ;  but  in  the 
Court  of  Chancery  fuch  Evidence  was  admitted 
every  Day  -,  and  the  Reafon  was,  that  a  Caufe 
was  difpatched  fooner  by  hearing  it  than  not : 
That  here  they  ought  t,o  inform  themfelves  by 
the  belt  Lights  they  could  get  •,  and  if  it  fhould 
appear  Sir  John  employed  his  Lady  to  tamper 
with  the  Witneffes,  it  would  have  fome  Weight 
with  them. 
Arguments  On  the  other  Hand  it  was  obferved,  That  if 
*g*inflit.  tiie  Houfe  was  not  governed  by  the  Rules  of 
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ting  this 
Evidence. 


inferior  Courts,  they  ought  to  be  guided,  how-     1696. 
ever,    by  that  which  was  the  Ground  of  their  8  w-  III-: 
Practice,  namely,  Reafon  and  good  Senfe,  and  ^r^>**' 
the    common   Rules    of  Equity  :   The   Houfe 
would  not  punifli  one  Peribn  for  the  Act  of 
another.     The  Counfel  for  the  Bill  had  not  fo 
much  as  opened,  that  Sir  John  was  inftrumental 
in  the  withdrawing  of  Goodman  ;  and  if  the  La- 
dy Fenwick  was  concerned  in  it,  this  could  only 
affect  Sir  John  by  way  of  Inference.     But  the  . 
Queftion  being  put,    That  Porter  be  examined  to  The  Houfe 
the  Attempt  of  taking  off  his  "Teftimony,  it  was  re-  refolve t0 
folved  in  the  Affirmative.  admitit- 

Then  Sir  John,  with  the  Counfel  and  Wit- 
neffes, being  called  in,  and  Porter  required  to 
give  an  Account  what  Attempts  had  been 
made  to  take  off  his  Teftimony,  he  anfwered, 
That  Clancy  offered  him  three  hundred  Guineas  'Porter'/ 
to  go  into  France,  and  to  bear  his  Charges  thi-  E^'de72ce  ef 
ther  ;  that  he  promifed  him  three  hundred  more^^^, 
on  his  Arrival  there,  and  that  three  hundred  him. 
Pounds  a  Year  fhould  be  fettled  upon  him  : 
That  Clancy  met  him  feven  or  eight  Times  up- 
on this  Affair,  and  told  him,  the  Ladies  Fen- 
wick and  Montgomery  would  confirm  every 
Thing  he  had  faid  ;  and  accordingly,  the  Day 
before  he  was  to  go,  the  Lady  Fenwick  me.t  him, 
(this  Witnefs)  and  promifed,  that  what  Clancy 
had  propofed  fhe  would  certainly  make  good. 
That  Clancy  actually  paid  him  the  firft  three 
hundred  Guineas,  and  promifed  him  a  Bill  for 
three  hundred  more,  which  he  faid  was  depolit- 
ed  in  his  Hands  by  one  Fenwick,  to  be  fent  after 
him  into  France.  That  Clancy  alfo  brought  a 
Letter,  which  he  faid  was  written  by  Sir  John 
Fenwick  to  King  James,  on  his  Behalf,  and  he 
(the  Witnefs)  read  it,  and  then  it  was  delivered  to 
one  Captain  Donelagh,  who  was  to  go  with  him  ; 
and  the  Writer  defired  his  Majefty,  in  that  Let- 
ter, he  would  pleafe  to  pardon  what  he  (Porter) 
had  done,  fince  his  going  away  was  to  fave  the 
Lords  Aylesbury  and  Montgomery,  and  other 
Friends  :  The  Letter  was  not  fublcribed  by  Sir 
John,  but  he  was  told,  King  James  would  know 
who  it  came  from  ;  and  they  acquainted  him,  a 
Boat  was  provided,  in  which  he  was  to  have 
gone  the  next  Day,  but  they  were  taken  up  foon 
after. 

Then  Mr.  Roe  was  called  as  a  Witnefs,  who'  R  . 
teftified.  That  having  fome  Bufinefs  with  Digh-  Evidence. 
ton,  Sir  John's  Solicitor,  Dighton  took  an  Op- 
portunity to  acquaint  him,  that  it  lay  in  his 
(Roe's)  Power  to  do  Sir  John  a  Piece  of  Service, 
as  he  was  acquainted  with  Goodman ;  and  that,  if 
he  could  difcredit  Goodman's  Teftimony,  he 
fhould  have  an  hundred  a  Year  fettled  on  him 
for  Life  :  That  Dighton  particularly  afked  him,- 
if  he  ever  heard  of  Goodman's  attempting  to  poi- 
fon  the  Duke  of  Norfolf,  of  his  robbing  on  the 
Highway,  or  of  his  being  concerned  with  Clip- 
pers :  And  that  he  (Roe)  immediately  went  and 
told  Goodman  of  the  Propofal  that  had  been; 
made  him  ;  whereupon  Goodman  advifed  him  to 
get  fomething  under  Dighton's  Hand  ;  and  that 
Dighton  afterwards  made  folemn  Proteftations,, 
that  what  he  had  promifed  fhould  be  punctually 
performed :  And  that  Goodman  alfo  told  him 
(Roe),  that  Sir  John  Fenwick's  Sifter  had  been 
with  him,  and  made  fome  Overtures.  Clancy'.? 
Conmclion  alfo  was  read,  as  Evidence  againft  the 
Prijoneri 

8  N  Then 
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1696.         Then  the  Counfel  for  the  Bill  were  about  toj 
8  W.  III.  reacj  tne  Examination  of  Goodman,  taken  by  Mr. 
GoocC^  Secretary  Vernon,  which  the  Prifoner's  Counfel 
man'-tfrrf-oppofed,    reprefenting,     that   an   Examination 
mhnathn    ou^ht  not  to  be  read  againft  Sir  John  Fenwick,  to 
offered  as    whjch  he  was  neither  Party  or  privy,  and  had 
Otbofed'bv  no  Opportunity  of  crofs-examining  the  Witnefs : 
Sir  John's  That  in  a  Suit  for  the  Value  of  five  Shillings,  an 
Counfel      Examination  could  not  be  read  as  Evidence  •, 
and  if  it  was  not  admitted  where  Property  was 
concerned  in  the  loweft  Degree,  much  lefs  ought  it 
to  be  admitted  in  a  Cafe  of  Life. — That  the  De- 
pofition  of  a  Perfon  beyond  Sea  could  not  be  read 
in  Civil  Cafes,  unlefs  the  Party,  againft  whom 
it  was  read,  had  been  privy  to  the  Examination, 
and  had  an  Opportunity  of  crofs-examining  him, 
or  objecting  to  his  Credit :  But  in  Criminal  Cafes 
it  was  never  admitted  ;  and  even  in  an  Appeal 
of  Murder,  the  Depofitions  taken  before  the  Co- 
roner could  not  be  read,  becaufe  it  was  another 
Suit,  as  this  was  no  more  than  an  Information 
before  a  Juftice  of  Peace :    If  Goodman  had  been 
dead  it  could  not  have  been  given  in  Evidence  •, 
or  if  he  had  been  fick,  or  withdrawn  without  the 
Prifoner's  Privity,  it  would  not  have  been  Evi- 
dence in  any  other  Place. 
<TheCounfel     The  Counfel  for  the  Bill,  on  the  other  Hand, 
for  the  Bill  infilled,  That  though  an  Examination  could  not 
anfwer      ^e  read  where  the  Witnefs  might  be  produced, 
yet  it  was  every  Day's  Practice  to  read  Depofi- 
tions where  the  Witneffes  were  dead,   and  here 
the  Witnefs  was  withdrawn  :    And  it  appeared 
there  had  been  tampering  with  another,  from 
whence  it  may  be  prefumed  Goodman  was  tam- 
pered with  too  ;  and  one  Reafon  for  bringing 
this  Matter  before  the  Parliament  was,  to  pro- 
vide a  Remedy  againft  fuch  Practices ;  nor  did 
there  want  Inftances  of  reading  an  Information, 
even  in  a  Capital  Cafe,  where  it  appeared  the 
Witnefs  was  withdrawn  by  the  Practice  of  the 
Prifoner,  as  this  Cafe  was :  However,  they  ob- 
ferved  this  Houfe  was  not  tied  up  by  ordinary 
Rules.     The  Counfel  for  the  Bill  added,  That 
they  did  not  offer  this  Evidence  as  conclufive 
alone,    but  to  corroborate  Porter's  Teftimony, 
who  had  given  his  Evidence  viva  voce  :    But  the 
Counfel  for  the  Prifoner  ftill  affirming,  That  no 
fuch  Examinations    were  ever  read   in   Capital 
Cafes,  both  the  Prifoner  and  the  Counfel  were 
withdrawn,  and  the  Houfe  debated  that  Matter 
A  Debate  among  themfelves.     One  Gentleman  faid,     he 
as  to  the     never  till  now  heard  any  of  the  Long  Robe  en- 
Good?      deavour  to  maintain,  that  an  Examination  before 
mm'sExa-  a  Juftice  of  Peace  ought  to  be  read  as  Evidence 
mination.    againft  a  Man  for  his  Life.    To  which  another 
Arguments  anfwered,  that  the  Lord  Chief  Juftice  Hales,  in 
for  it.       his. Pleas  of  the  Crown,  under  the  Head  of  Evi- 
dence,  held,  That  fuch  Examinations  might  be 
given  in  Evidence,  where  the  Party  was  dead 
or   abfent.      Another   Member   replied,    That 
fuch  Depofitions  were  never  given  in  Evidence 
in  the  worft  of  Times  •  even  at  the  Trial  of  the 
Lord  Mordant,    when   Juries  were  difufed,    it 
Would  not  be  admitted  •,  and  they  were  tried  by 
the  Rules  of  Law,  or  they  weretried  by  nothing. 
Another  faid,  He  fhould  not  look  upon  him- 
felf  to  be  fo  tied  up  by  the  Rules  of  Law,  but 
that  he  might  hear  all  the  Evidence  that  could 
be  offered  :  If  they  could  not  have  the  two  Wit- 
neffes, on  whofe  Teftimony  the  Bill  was  found, 
they  would  take  fuch  Evidence  as  they  could  get : 


And  one  faid,    he  had  feen  a  Juftice  of  Peace    1696. 
examined   concerning   the   Depofitions   he   had  8W'  Iir 
taken,  and  he  took  it  to  be  ordinarily  done.         *^~v*~> 

On  the  other  Side,  a  learned  Member  obferv-  Arguments 
ed,  That  if  they  were  to  collect  all  the  Abiurd-  "S^J1  *■ 
ities  out  of  the  Trials  of  the  late  Reigns,  they 
would  not  find  more  than  had  been  advanced  by 
the  Counfel  for  the  Bill  •,  and  if  thofe  Depofi- 
tions were  Evidence,  where  the  Witnefs  was  ab- 
fent, there  had  been  no  need  of  this  extraordi- 
nary Way  of  proceeding  in  Parliament.  This 
Gentleman  was  fec'onded  by  another,  who  ob- 
ferved,  That  Bills  of  Attainder,  and  Judgments  of 
Attainder,  had  been  reverfed,  fir  no  other  Reafon, 
but  becaufe  the  Parliament  had  not  proceeded  by  the 
Rules  of  haw  ;  and  if  they  were  not  bound  by 
the  Rules  of  Inferior  Courts,  yet  they  muft  by 
the  Laws  and  Practice  of  Parliaments ;  and  it 
was  never  known  that  this  Houfe  ever  admitted 
Affidavits  as  Evidence  •,  for  if  they  did,  they 
muft  make  this,  which  was  a  Superior  Court, 
lame  and  defective,  and  to  want  the  Afiiftance 
of  an  Inferior  Court. 

It  was  replied,  by  a  Gentleman  for  the  Bill,  For  it. 
That  though  this  might  be  Evidence  in  Felony, 
in  a  Court  of  Law,  yet  it  could  not  be  deemed 
Evidence  there  in  Treafon,  becaufe  the  Law  re- 
quired two  living  Witneffes  in  Treafon  ;  there 
was  a  Neceffity  therefore  of  reforting  to  the  Par- 
liament :  But  in  Cafes  of  Felony,  where  two 
Witneffes  were  not  required,  fuch  Evidence 
was  admitted  frequently :  The  Lord  Chief  Juftice 
Halesh  Opinion,  alfo,  was  fb,  and  that  was 
grounded  on  an  Act  of  Parliament. 

A  Gentleman,  who  was  againft  the  Bill,  there-  Another 
upon  obferved,  That  if  an  Act  of  Parliament  Member's 
could  be  produced   for  it,  the  Debate  was  at  an  ^{°"ait 
End  ;  but  if  there  was  an  Act  pofitively  againft 
fuch  Evidence,  then  he  hoped  they  would  reject 
it :  That  the  Cafe  in  the  Lord  Chief  Juftice  Hales 
related  only  to  Felony  ;  He  fays,  that  Informa- 
tions may  be  taken  of  the  Perfon  himfelf,  (though 
not  by  the  Common  Law)  by  particular  Acts  of 
Parliament ;    and  the  Depofitions  of  Witneffes 
might  be  admitted,  but  then  the  Party  ought  to 
be  prefent ;  and  if  they  would  produce  a  Statute 
for  an  Authority,  they  muft  offer  a  Statute  that 
was  in  Point :    He  thought  it  was  of  the  laft 
Confequence  to  admit  Affidavits  in  that  Houfe. 

To   this  a   Member  for  the  Bill  anfwered,  Anfwered 
There  had  been  a  Statute  lately  made,  \ndeedr  by  the  other 
which  required  two  living  Witneffes  in  Treafon  ;  s,d* 
but   in  that  very  Statute  it  was  provided,  that 
Proceedings  in  Parliament  ihould  not  be  affect- 
ed by  it  •,  'and  he  was  not  for  refufing  any  Evi- 
dence in  this  Cafe,  though  never  fo  fmall.     And 
a  Gentleman  obferving,  on  the  other  Side,  that 
an    Affidavit    was  never   read   in   Cafe   of  an 
Impeachment,    which    very    much    refembled 
this  : 

A  Member  for  the  Bill  took  notice,  That  all 
the  Cafes  that  had  been  cited,  were  brought 
from  Inferior  Courts,  except  the  laft,  which  re- 
lated to  the  Ufage  in  lefs  confiderable  Cafes: 
But  a  Bill  of  Attainder  was  an  extraordinary 
Thing,  and  never  ufed  but  upon  extraordinary 
Occafions  :  The  Queftion  here  was  only  as  to 
the  Forms  of  their  Proceedings ;  and  the  Law 
had  entrufted  the  Parliament  with  a  greater 
Power  than  they  were  now  about  to  execute : 
They  might  declare  that  to  be  a  Crime,  which 

was 


the    STATE    TRIALS. 


691 


1696. 
8  W.  Ill 


■    1 


J  Reply 
by  the 
Members 
againft  it. 


was  deemed  no  Crime  before  it  was  committed  ; 
and  furely  they  might  determine  what  they 
would  admit  as  Evidence  of  a  Crime  :  Another 
added,  There  was  lodged  in  the  Legiflature,  a 
Power  to  judge  thofe  Crimes  that  were  fheltered 
from  the  Law  ;  and  he  thought  never  any  At- 
tainder was  brought  in  Upon  a  jufter  Occafion 
than  this  :  The  Prifoner  was  not  only  in  a  Plot 
to  bring  in  a  Foreign  Power  ;  but  had  given  in 
a  falfe  and  fcandalous  Information,  to  create  a 
Diftruft  and  Jealoufy  between  the  King  and  his 
People;  and  had  trifled  with  the  Government, 
and  gained  fo  much  Time,  that  he  had  found  an 
Opportunity  to  corrupt  one  of  the  Witnefles  ; 
and  it  would  be  hard,  if  the  Legiflative  Power 
could  not  reach  him. 

It  was  replied  by  the  other  Side,  That  though 
this  Houfe  was  not  bound  by  the  Rules  of  in- 
ferior Courts,  they  ought  to  give  fuch  Rules 
and  make  fuch  Precedents  as  were  fit  for  other 
Courts  to  imitate  :  That  this  might  be  a  dan- 
gerous Precedent  for  future  Parliaments  to  a<5t 
by  :  For  fuppofe  the  Information  Sir  John  Fen- 
wick  had  given  in,  mould  hereafter  be  produced 
as  Evidence  again!!  any  of  thofe  Honourable 
Perfons  he  had  accufed  ;  and  fome  Rafcal  in  a 
future  Reign  ihould  come  in  alfo  againft  them, 
would  it  not  be  thought  a  great  Hardfhip,  and 
a  Piece  of  Injuflice,  to  make  fuch  a  Paper  to 
fupply  the  Place  of  a  fecond  Witnefs  ;  and  pais 


Then  the  Counfel  for  the  Bill  called  fome  of    i69<f. 
the  Grand  Jury-men,  who  found  the  Indictment  8  w-  nr- 
againft  Sir  John,  to  give  an  Account  what  Evi-  ^G^nd 
dence  Goodman  gave  to  induce  them  to  find  the  jury-men 
Bill :  And  though  it  was  objected  by  the  Pri-  examined. 
foner's  Counfel,  That  an  Indictment  it  Mf  was 
but  an  Accufation,  and  could  not  be   given   in 
Evidence  againft  any  Man ;  and  that  nothing 
which  was  fworn  before   the  Grand  Jury  was 
ever  made  ufe  of  at  the  Trial  of  the  Prifoner  ; 
yet  a  Majority  of  the  Houfe  being  of  Opinion 
that  this  was  good  Evidence  in  this  Cafe,    Gra- 
cedieu  and  Mead,  two  of  the    Jury,    were  ex- 
amined, and  teftified,  That  Goodman  gave  the 
fame  Evidence  before  them,    he  had  given  at 
his  Examination  before  Mr.    Secretary    Vernon 
("already  recited). 

The  Counfel  for  the  Bill  afterwards  produced  TheReccrd 
the  Record  of  Cook's  Conviction  ;    alledging,  °f  Cook'i 
Tha  t  the  Evidence  Goodman  gave  at  that  Trial  c^vif}kn 
affected  Sir  John  Fenwick  as  much  as  it  did  Mr.  £^f' 
Cook :  To  which  the  Prifoner's  Counfel  object- 
ed,  That  this  was  fuch  Evidence  as  was  never  Oppofed.     ' 
given  in  a  Court   of  Law:  For  at  this   Rate, 
the  Trial  of    one  ConfpiratOr    would   be   the 
Trial  of  all  the  reft  ;  and  they  hoped   it  would 
not  be  admitted.here. 

Whereupon  the  Counfel  for  the  Bill  anfwered, 
Thofe  Gentlemen  made  their  Objections  as  if 
they  were  in  the  inferior  Courts  J  But  the  Houfe 


a  BUI  to  attaint  them  of  High-Treafon  on   fuch    here  were  Judges  of  the  Methods  of  coming   at 

Fvirlenre  ?  Of  whaf  Cnnlprinenrp  won  Id  this  he.  ?    rhf>Trnrh  •   A  nA  tKof    -1  \KTit-noC  u„: :~i_j,. 


Refolved 
that 
Good- 
man'/ Ex- 
amination 
fiould  be 
read. 


*fhe  Tenor 
of  it. 


Evidence  ?  Of  what  Confequence  would  this  be 
But  the  Queftion  being  put,  That  the  Infor- 
mation of  Cordell  Goodman,  taken  upon  Oath, 
the  twenty-fourth  of  April,  1696,  Jhould  be  read  : 
It  was  carried  in  the  Affirmative  ;  Teas,  218, 
Noes  145. 

Then  the  Prifoner  and  the  Counfel  were  called 
in  again  ;  and  the  Information  of  Goodman, 
made  before  Mr.  Secretary  Vernon,  was  read ; 
wherein  he  depofed,  That  there  had  been  a  Con- 
fpiracy  to  feize  the  Perfon  of  King  William, 
and  raife  a  Rebellion,  for  two  Years  then  laft 
paft  :  That  the  Confpirators  had  applied  them- 
felves  to  King  James  for  a  Commiltion  to  coun- 
tenance the  Attempt ;  but  that  Prince  was  angry 
that  his  Name  had  been  ufed  in  it :  Then  he 
'gave  the  fame  Account  of  the  Meeting  of  the 
Confpirators  at  the  King's-Head  ;  and  their  fend- 
ing over  Charnock  to  France,  to  procure  a  Body 
of  French  Troops,  as  Porter  had  done :  And 
further  depofed,  That  Sir  John  Fenwick  ufed  to 
fend  over  Lifts  to  France  of  the  Number  of  our 
Forces  here,  and  where  they  were  quartered 
from  Time  to  Time  :'  And  that  after  Colonel 
Parker  efcaped  out  of  the  Tower,  he  (the  Infor- 
mant)  asking  Sir  John  Fenwick  how  much  Mo- 
ney it  coft  to  procure  the  Colonel's-  Efcape,  Sir 
John  anfwered,  300  /.  And  that  it  was  agreed,  If 
Colonel  Parker  did  not  bring  timely  Orders, 
He  (Goodman)  and  Porter  mould  receive  their 
Orders  from  Sir  John  Fenwick,  when  the  Forces 
were  to  be  raifed  ;  and  that  Sir  John  looking  up- 
on it  as  dangerous  to  keep  their  Horfes  together, 
left  they  fhould  be  feized,  thought  it  the  beft 
Way  to  have  themdifperfed  in  the  Stables  about 
Town,  and  a  Lift  made  of  their  Numbers,  and 
the  Places  where  they  flood. 


the  Truth :  And  that,  a  Witnefs  being  withdrawn 
by  Artifice,  they  came  there  to  get  that  Defect 
fupplied. 

The  Prifoner  and  the  Counfel  being  with- 
drawn again,  the  Houfe  entered  upon  the  De- 
bate of  this  Matter  :  And  a  Gentleman,  who  was 
againft  the  Bill,  obfervcd,  That  fuch  Evidence 
had  never  been  admitted  in  a  Court  of  Law,  or 
in  that  Houfe  5  namely,  the  Evidence  that  was 
given  at  the  Trial  of  another,  made  Evidence 
againft  a  Perfon  who  was  not  prefent,  and  had 
no  Opportunity  of  defending  himfelf  againft  it: 
Another  Member  demanded,  If  they  were  to 
read  all  the  Trials  for  the  Plot  ?  Whereupon  it 
was  demanded,  by  a  Gentleman  who  was  for 
the  Bill,  Why  they  admitted  the  Evidence 
Goodman  had  given  to  the  Grand  Jury  to  be 
repeated?  This  was  but  the  Evidence  of  what  he 
had  faid  to  the  Petit  Jury :  If  nothing  but  ftrict 
Proof  was  to  be  offered,  this  Bill  had  never 
been  brought  in  •  but  they  were  to  accept  of  fuch 
Proof  as  the  Nature  of  the  Thing  would  bear. 

To  which  the  other   Side  anfwered,  If  they 
had  determined  at  firft,    that  they  would  not 
expect  legal  Proof,    they  might  have   fhortned 
their  Debates  pretty  much :  Another  faid,  They 
were  put  upon  palling  a  Bill  of  Attainder  againft 
a  Man,  and  were  not  allowed  to  talk  of  Proof: 
If  they  had- no  Evidence  for  it,  he  was  fure there 
was  Evidence  againft  it :  For  at  Cook's  Trial, 
two  or  three  Witnefles  had  fworn,  that  Goodman 
was   not  at  the   Meeting  at  the  King's-Head, 
where  he   fwore  he  was.     Another  Gentleman 
put    them  in  Mind,    that  a  great  many  Judg- 
ments in  the  late  Reign  had  been  reverfed,  be- 
caufe  they  ieceived    fuch  Evidence    at   thofe 
Trials,  as  was  not  legal  Evidence ;   and  that 
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this  Grievance  was  taken 
of  Rights. 

To  which  it  was  replied,  by  a  Gentleman  for 
the  Bill,  That  had  Goodman  fworn  at  that  Trial, 
that  Sir  John  Fenwick  was  not  at  the  Kings- 
Head,  Sir  John  might  have  produced  a  Witnefs, 
to  prove  what  he  had  fworn  •,  and  why  might 
not  the  Evidence  which  made  againft  him  be 
proved  ?  Whereupon  a  Member,  who  was  a- 
gainft  the  Bill,  replied,  It  was  one  Thing  to 
produce  a  Record  to  convict  or  attaint  a  Perfon, 
and  another,  when  it  was  produced,  to  prove  a 
Man  perjured,  or  to  invalidate  his  Teftimony  : 
For  when  Evidence  was  brought  againft  a  Pri- 
foner,  he  had  no  Way  to  leffen  it,  but  by  what 
was  collateral :  And  where  the  Witnefs  had 
given  contrary  Evidence  at  another  Trial,  or 
the  Prifoner  had  been  acquitted,  Then  the  Re- 
cord might  be  made  ufe  of  againft  that  Wit- 
nefs •,  but  could  never  be  made  ufe  of  to  convict 
or  attaint  any  Perfon. 

The  other  Side  faid,  They   did  agree,    that 
neither  the  Conviction  of  Cook,    nor   any   Evi- 
dence upon  his  Conviction,  could  be  Evidence 
againft  Sir  John  Fenwick  :  But  it  was  one  of  the 
Allegations  in  the. Bill,  Thatfeveral  Gentlemen 
wereprefent  at  the  Meeting  at  the  Kings-Head, 
where  Sir  John  Fenwick  was  charged  to  be  •,  and 
they  produced  it  to  make  good  that  Allegation  : 
Refilvedto  And  the  Queftion  being  put,  That  the  Record 
nod  the     of  the  Conviction  of  Peter  Cook   be  read,  it  paf- 
Cook'/   fed   in  the  Affirmative  ;  Ayes  iU,  Noes  no; 
Conviilion.  and  accordingly  that  Record  was  read. 
The  Evi-        The  next  Thing  the  Counfel  for  the  Bill  pro- 
denceof      pofed,  was,  to  examine   fome  of  the   Jurymen 
what         who  ferved  at  Cook's  Trial,     and  fome  other 
Goodman  ^itne{feSj  to  prove  what  Goodman  had  fworn  at 
that  Trial ;  which  the  Connfel  for  the  Prifoner 
oppofing,  they   were  all  ordered  to  withdraw 
again.  . 

Then  a  Member,  who  was  againft  the  Bill, 
faid,  He  thought  it  had  been  admitted  by  the 
other  Side,  in  the  former  Debate,  That  no  fuch 
Evidence  ought  to  be  admitted  :  But,  if  they  were 
not  to  be  guided  by  the  Rules  of  JVeftminfter- 

■Halk  ne  was  fure  they  ou§nt  not  to  *"eek  a  Way 
to  the  King's  Favour,  by  attainting  a  Man  of 
Higli-Treafon,  upon  incompetent  Evidence. 

It  was  faid  on  the  other  Side,  That  it  was  e- 
very  Day's  Practice  in  Civil  Cafes,  to  hear  what 
a  Witnefs  had  faid  at  another  Trial  between  the 
feme  Parties,  1  where  a  Witnefs  was  dead  :  To 
which  it  was  anfwered,  That  in  thofe  Courts  a 
Witnefs  muft  fwear  true  at  his  Peril-,  for  if  he  did 
not,  he  might  be  punifhed  for  it :  But  here,  if  he 
takes  away  a  Man's  Life  by  what  he  lays,  What 
Remedy  was  there  againft  him  ? 

Others  faid,  If  there  was  not  another  Place 
where  the Witneffes  would  be  fworn,  they 
could  not  give  their  Confent  to  the  paffing  this 
Bill,  for  the  Witneffes  for  the  Prifoner  were  not 
fworn:  So  that  they  could  only  give  an  Opinion 
upon  the  Probability  of  the  Matter. 

Another  Member  againft  the  Bill,  faid,  He 
could  not  but  take  notice  of  what  had  been  faid 
by  the  other  Side,  That  they  had  done  as  much 
as  this  comes  to  already :  This  made  him  ftill 
more  apprehenfrve,  and  to  take  care  what  he  did 
h«w  •,  fmce  what  the  Houfe  did,  had  fo  quick  an 
Operation,  and   they  were  already  citing  Pre- 


fwore  at 
Cook'x 
Trial  of- 
fered. 

A  Debate 
thereupon. 


cedents  of   that  very    Day,    and  ftill   making    i^otf. 
one  Thing  a  Handle  to  draw  on  another.  f^ Iir 

However,  it  was  refolved  upon  the  Queftion,  \\u^t0 
That  the  Connfel  for  the  Bill  fhould  be  allowed  to  examine 
examine  Witneffes  of  what  Goodman  fwore  at  the  the  Wh- 
"Trial  of  Cook-,    Ayes    180,    Noes    102  :  And*^'/ 
thereupon  the  Prifoner  and  the  Counfel   being  Goodman 
called  in  again,  two  or  three   of  the    Jury-men  fwore  at 
at  Cook's  Trial   were   examined,     as   to   what  Cook'j 
Goodman  faid  at  that  Trial ;  and  anfwered,  That  e*r'al' 
Goodman  depofed,  he  was   introduced  into  the 
Company  of  the  Confpirators  at  the  King's-Head, 
by  Mr.  Porter  ;  and  there  Sir  John  Fenwick  and 
the  reft  agreed  to   fend  Charnock  to  France,  to 
procure  Forces  from  thence-,  and  another  Perfon, 
who  was  prefent  at   Cook's  Trial,    teftified  the 
fame  :  And  it  being  demanded  of  the  Witnefs, 
If  any  Exception  was  taken  then  to  Goodman's 
Credit?  He  anfwered,Tt  was  objected  that  Good- 
man had  been  guilty  of  feveral  Crimes ;  to  which 
it  was  faid,  he  had  his  Pardon,  and  was  then  a 
good  Witnefs.     Then  the  Counfel  for   the  Bill  Sir  JohnV 
defired  to  read  the  Letter  above-mentioned,  to  Letter  t0 
be  written  from  Sir  John  Fenwick  to  his  Lady  J*f£ft 
from  Romney,  after  he  was  apprehended  :  But  Sir  Evidence  ; 
John's  Counfel  infifted,    that  this  Cafe  came  fhort  but  rejeH- 
even  of  Colonel  Sidney's  ;  for  there,  as  the  Act ed' tf,e 
of  Reverfal  recited,  The  Writing  was  found  in  ^f""^. 
the   Colonel's   Clofet,    and   proved   to  be  his  e2 
Writing  by  a  Comparifon  of  Hands ;  and  yet 
that  was  held  to  be  illegal  Evidence :  But  here 
was  no  Proof  even  by  Comparifon   of  Hands, 
or  that  the  Letter  was  ever  in  Sir  John  Fenwick' s 
Poffeflion :  And  at  length,  the  Counfel  for  the 
Bill,  thought  fit  to  waive  this  Piece  of  Evidence: 
And  it  being  now  very  late,  Sir  John's  Counfel 
were  ordered  to  make  their  Obfervations  on  the 
Evidence  for  the  Prifoner  the  next  Morning : 
But  were  told,  If  they  had  any  Witneffes  to  ex- 
amine, they  muft  produce  them  that  Evening ; 
for  they  could  not   hear  Witneffes  afterwards : 
To  which  Sir  John's  Counfel  anfwering,  They 
fhould  call  no  Witneffes  *  but  when  they  came 
to  fpeak,  they  fhould  give  the  Houfe  Satisfaction 
why  they  did  not  think  it  neceffary  to  produce 
any;  the  Prifoner  and   his   Counfel  withdrew, 
and  the  Houfe  foon  after  broke  up. 

On  Tuefday,  the  1 7th  of  Novanber,  Sir  John 
Fenwick  and  the   Counfel  on  both  Sides  were 
called  in  again  ;  and  the  Speaker  directing  the 
Counfel  for  Sir  John  to  make  their  Obfervations 
on  the  Evidence  that  had  been  given,    Sir   Tho-  Qf,rerva. 
mas  Powis  faid,  Mr.  Speaker,  I  am  of  Cob.nk\  thm  ontht 
for  Sir  John  Fenwick,  who  now  ftands  before  you,  Evidence 
upon  the  greateft  Concern  he   can  have  in  the^v?'r 
World  ;  and  as  you  have  been  pleafed  to  aflign  powjs% 
us  to  be  of  Counfel  for  him,    and,  I  muft  own, 
have  very  favourably   heard  us  hitherto ;  fo  I 
fhall  think  my  felf  very  unfortunate,  if  I  ihould 
let   fall  any    Expreffion  in  his   Defence,    that 
would  feem    indecent  and  give  Offence  to  this 
Houfe",  for  I  am  fure  I  have  no  Intention  to  do 
it ;  but,    on   the   contrary,    to   behave  myfelf 
with  all  the  Deference  that  is  poffible,  in  a  Cafe 
of  this  Nature.    I  fhall  infift  upon  three  Heads  : 
I.  The  Manner  of  Proceeding,    and    Method 
that  hath  been  taken  in   this  Profecution  :  2.  I 
fhall  take  notice  of  thofe  Things  that  are  al- 
ledged  a«ainft  him  in  the  Bill  :  And,  3.  I  fhall 
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Proofs  they  have  offered  on  the  other  Side  j   and 
which  (hey  call  Evidence. 

■  As  to  the  Firft  Matter,  I  muft  intreat  the  Fa- 
vour of  you  to  be  thus  underftood  •,  That  when  I 
fay  any  thing  in  Relation  to  the  Manner  of  Pro- 
ceeding, I  do  not  fpeak  in  Oppofition  to  the 
Power  of  Parliaments  •,  for  I  know  very  well, 
that  our  Lives  and  Eftates,  and  all  that  we  have, 
are  fubject  to  Acts  of  Parliament :  But  I  hope 
you  will  permit  me  to  offer  fome  Reafons, 
which  (I  hope)  may  be  of  Weight,in  Oppofition 
to  the  exercifing  of  that  Power,  in  the  Way 
you  are  now  going.  No  body  can  fay,  but 
when  an  Act  of  Parliament  is  paffed,  though 
the  Party  concerned  may  think  it  was  upon 
hard  Terms  •,  yet,  when  it  is  become  a  Law, 
it  is  not  to  be  oppofed.  I  cannot  fay,  but  thofe 
Perfons,  who  in  the  laft  Seffions  were  impri- 
foned  by  an  Act  ex  poft  faclo,  and  fubfequent  to 
the  Fact  complained  of,  might  think  it  a  Hard- 
fhip  ;  yet  when  it  was  paffed  into  a  Law,  they 
were  legally  detained  :  But,  I  hope,  I  may  fo  far 
take  notice  of  their  Cafe,  as  fome  Kind  of  Rea- 
fon  againft  this,  to  the  End  that  thofe  Laws 
may  hot  grow  funiliar,  that  they  may  not  ea- 
fily  be  obtained  •,  becaufe  Precedents  generally 
grow  •,  and  as  that  Law  ex  poft  fatlo  extended  to 
Liberty,  fo  this  extends  to  Life  :  One  Precedent 
.is  apt  to  beget  another  •,  and  therefore  furely 
you  will  be  careful  how  you  give  Precedents,  es- 
pecially in  Cafes  of  Life. 

The  firft  Thing  I  obferve  is  obvious ;  that 
is,  The  Perfon  who  is  to  be  fentenced  by  this 
Bill  is  forth  -coming,  in  order  to  be  tried  in  the 
ordinary  Method  of  Juftice.  He  is  not  only 
indicted,  and  actually  under  Procefs,  but  hath 
pleaded  ;  and  is  ready  when  his  Majefty,  in  the 
Courfe  of  Juftice,  fhall  call  upon  him,  to  un- 
dergo his  Trial:  And  either  there  is  luffici- 
ent  Evidence,  legal  Evidence  againft  him, 
as  the  King's  Serjeant  infilled  there  was ;  and  if 
there  be  fo,  then,  under  Favour,  there  is  no 
Reafon  but  he  fhould  have  the  Benefit  of  an 
Ordinary  Trial,  which  is  the  Birthright  of  all 
the  King's  Subjects :  Or  there  is  not  fuch  Evi- 
dence againft  him  •,  and  if  there  be  not,  it  will 
be  a  good  Reafon  againft  the  making  a  particular 
Law  for  taking  away  his  Life  :  For, we  think,  no- 
thing  can  be  faid  for  this  Law,  but  Want  of 
Evidence  ;  and  that,  to  my  Understanding,  is 
a  very  odd  Reafon. — Sir,  I  would  not  fpend  Time 
in  taking  Notice,  That  the  meaneft  Subject  in 
the  Kingdom  is  entitled,  by  being  born  in  this 

Kingdom,  to  be  tried  by  a  Jury,  where  there 
are  thofe  juft  Advantages  that  cannot  be  had  in  a- 
nother  Cafe  :  There  is  a  Liberty  of  challenging 
thirty-five,  without  fhewing  any  Reafon,  and  as 
many  more  as  he  can  any  Way  object  to  with 
Reafon.  The  Witnefies  are  upon  Oath,  and  all 
the  Proceedings  are  by  certain  known  Rules  and 
Methods ;  and  not  only  by  the  Statute  of  Mag- 
na Charta,  but  by  the  Common  Law  of  Eng- 
land, much  more  antient  than  that  Statute: 
And  though  the  Proceedings  therein,  are  fuch  as 
a  Criminal  may  fometimes  efcape  ;  yet  the  juft 
Advantages  are  fo  much  beyond  any  thing  of 
that  Nature,  that  I  hope  we  fhall  never  complain 
of  that  antient  Courfe  of  Proceeding  by  Jury: 
1  am  fure  it  is  the  Honour  of  our  Government, 
the  Mark  of  our  Freedom,  and  the  Envy  of 
our  Neighbours ;  and  I  hope   that  Method  of 


Trial  fhall  never  be  laid  afide,  though  it  fome-     J<5p6. 
times  may  not   have  the  Effect   that  is  defired  \  w  -IIL 
by  it.  Kssr^ 

I  would  take  notice  to  you,  That  in  a  Cafe 
of  the  greateft  Crime,  and  moft  N  otoriety  of 
Fact ;  yet  the  Perfons  concerned  in  it  were 
brought  to  their  Trial ;  The  Regicides,  who 
did  not  fly,  but  were  found  upon  the  Reftora- 
tion  of  King  Charles  II.  though  their  Treafon 
had  the  worft  Effect,  even  the  Murder  of  the 
Kings  yet  notwithftanding,  though  the  Fact 
was  fo  notorious,  thofe  that  were  found  upon 
the  Place,  were  admitted  to  their  Trials,  in  the 
ordinary  Courfe  of  Juftice  •,  although  at  the 
fame  Time,  there  was  a  Bill  of  Attainder  againft 
fome  that  fled,  and  fome  that  were  dead,  and  fo 

could  not  be   tried I  would,  with  your 

favour,  likewife  obferve,  That  the  Parliaments 
of  England  have  been  fo  fir  from  depriving 
Perfons  of  their  ordinary  Trials,  that  whereas 
the  common  Law  of  England  fays,  That  Per- 
fons out-lawed  for  Treafon  and  Felony,  if  taken, 
fhall  be  put  to  Death  without  Trial ;  yet  the 
Parliament,  in  the  Reign  of  Edward  VI.  made 
a  Law,  providing,  That  Criminals,  who  re- 
turned "  within  a  Year  according  to  that  Law, 
fhould  be  admitted  to  their  ordinary  Trials* 

Sir,  all  along  the  Statutes  run  in  Favour  of 
Trials:  There  are  no  lefs  than  two  Acts 
of  Parliament  in  the  Reign  of  Edward  VI.  in  the 
firft  and  fifth  Years  of  his  Reign  ;  which  fay, 
There  fhall  not  be  lefs  than  twoWitneffes  againft 
anyPerfon  for  Treafon  :And  I  hope  I  fhall  never 
fee  a  Law  made  fo  much  in  Oppofition  to  thofe 
Acts,  as  that  a  Perfon  fhall  be  fentenced  to 
Death,  without  fo  much  as  one  Witnefs. 

Perhaps  it  may  be  thought  extraordinary,  That 
in  the  fame  Parliament  that  paffed  a  Bill  for  re- 
gulating Trials  in  Cafes  of  High- Treafon,  re- 
quiring  two  Witnefies  with  great  Strictnefs, 
and  giving  further  Advantages  to  the  Prifoner 
than  ever  were  allowed  before  ;  an  Act  fhould 
pafs  to  put  a  Perfon  to  Death,  without  any 
Trial  at  all.  Let  any  one  compare  the  Pre- 
amble of  that  Act  with  this  Bill. 

Sir,  I  take  it,  with  humble  Submifllon,  that 
the  prefent  Cafe  is  not  at  all  to  be  likened  to  moft 
of  thofe  Bills  of  Attainder  that  may  be  cited  : 
Thpfe,  when  they  come  to  be  looked  into,  will  . 
be  found  either  to  have  paffed  againft  fuch  Per- 
fons as  fled  from  Juftice ;  and  therein  they  only 
purfued  the  Rules  of  the  common  Law,  which 
allowed  them  to  be  out-lawed,  and  consequent- 
ly attainted.  And  the  Parliament  therefore,  in 
attainting  them,  did  but  the  fame  Thing;  and 
therein  there  was  nothing  done  extraordinary. 
True  it  is,  that  where  Perfons  have  been  forth- 
coming, there  have  been  fome  few  Bills  of  At- 
tainder ;  but  I  will  prefume  to  fay,  they  are  ^ 
never  mentioned  without  heavy  Cenfures,  and  a 
great  Complaint  againft  them. 

This  Cafe  is  not  like  the  late  Inftance  of  the  Bill 
of  Attainder  againft  the  Duke  of  Monmouth,  who 
was  prefent  in  the  Kingdom  indeed ;  but  in  direct 
Oppofition  to  any  Method  of  Trial,  he  flood  in 
Defiance  of  all  Courts  of  Juftice  :  But  here  is  a 
Perfon  that  fubmits  himfelf,  and  hath  pleaded, 
and  flands  ready  to  be  tried  :  And  I  hope  I  may 
take  notice,  to  take  off  all  Prejudice  that  may  be 
raifed,  That  this  Gentleman,  though  he  was  o£ 
the  Parliament  that  paffed  that  Bill  (againft  the 
8  O  Duke 
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W.  III.  ti|j  a  Month,  at  leaf!,  after  the  Bill  was  paffed. 
^^"^  I  do  agree,  there  are  fome  Cafes  where  Perfons 
have  been  attainted,  without  being  admitted  to 
be  tried.  In  the  Beginning  of  the  Reign  of 
Edward  III.  Roger  Mortimer  was  attainted  and 
executed,  without  being  tried  •,  but  in  the  28th  of 
Edward  III.  it  was  reverfed,  becaufe  he  was  not 
brought  to  Judgment,  according  to  the  Law  of  the 
Land.  The  like  happened  in  the  Cafe  of  Ed- 
mund Earl  of  Arundel,  1  Edw.  III.  But  in 
4  Edw.  III.  Richard  his  Son  petitioned  the 
Parliament,  fetting  forth  the  Proceedings  to  be 
againft  the  Great  Charter  ;  and  infifting,  that 
there  ought  to  have  been  due  Procefs  of  Law  ; 
and  he  was  then  reflored  in  Part :  And  in  the 
28th  of  Edw.  III.  there  was  an  Act  of  Rever- 
fal,  declaring,  That  it  clearly  appeared,  that  the 
faid  Edmund  was  unduly  put  to  Death  ;  and  that 
the  Statute  by  which  he  was  attainted,  was  void, 
erroneous,  and  null :  There  is  an  Inftance  in  32 
Hen.  VIII.  Co.  4.  Tnft.fol.  37.  of  Thomas  Crom- 
well Earl  ofEffex,  who,  though  he  was  in  Cuf- 
tody  in  the  Tower,  yet  was  attainted  without  be- 
ing tried  :  But  the  Words  of  my  Lord  Coke 
thereupon,  are  as  follows :  Auferat  oblivio,  ft 
piotefi  ;  fi  non,  utcunque  filentium  tegat : '  For  the 
more  high  and  abfolute  the  Jurisdiction  of  the 
Court  is,  the  more  juft  and  honourable  ought  it 
to  be  in  its  Proceeding?  •  and  to  give  Examples 
of  Juftice  to  Inferior  Courts.  And  he  adds  fur- 
ther, to  the  End,  as  I  apprehend,  that  the  Re- 
verfal  of  this  Attainder  may  be  of  no  ill  Ufe : 
I  am  confidently  perfuaded,  fuch  worthy  and 
honourable  Members,  fhall  from  Time  to 
Time,  be  of  both  Houfes  of  Parliament,  as 
never  any  Attainder,  when  the  Perfon  is  forth- 
coming, fhall  be  had  hereafter,  without  hearing 
him  ;  which  I  underftand  to  be  without  trying 
of  him :  And  it  is  memorable  what  my  Lord 
Coke  recites,  That  he,  who  thus  died,  attempt- 
ed the  like  againft  another. 

There  is  another  Cafe  of  Thomas  Seymour, 
Admiral  of  England,  who  was  likewife  attaint- 
ed by  Act  of  Parliament,  and  executed,  3  Edw. 

VI.   1549. You  have  an  Account  thereof 

in  the  fecond  Part  of  the  Hiftory  of  the  Refor- 
mation, fol.  98,  &c.  whither  I  will  refer  you, 
only  to  read  the  Sentence  of  the  learned  Author, 
there  pronounced  againft  him.  There  is  a  later 
Cafe  of  my  Lord  Strafford,  which  every  Body 
knows.  I  fhall,  as  the  beft  Account  of  that 
Matter,  crave  Leave  to  read  the  Words  of  the 
Parliament  in  the  Act  of  Reverfal :  I  will  not 
trouble  you  with  reciting  the  Whole,  but  only 
read  the  Beginning,  and  fome  other,  PafTages. 
Whereas  Thomas,  late  Earl  of  Strafford,  was 
impeached  of  High-Treafon,  upon  Pretence  of  en- 
deavouring tofubvert  the  Fundamental  haws ;  and 
called  to  a  publick  and  folemn  Arraignment  and 
Trial  before  the  Peers  in  Parliament^  where  he 
made  a  particular  Defence  to  every  Article  objecled 
againft  him;  infomuch  that  the  turbulent  Party,  then 
feeing  no  Hopes  to  effetl  their  unjuft  Defigns,  by  an 
ordinary  Way  and  Method  of  Proceedings,  did  at  laft 
refolve  to  attempt  the  Deftruction  and  Attainder 
of  the  Earl ',  by  an  Ail  of  Parliament  ;  to  be  there- 
fore purpofely  made  to  condemn  him  upon  Accumu- 
lative Treafon. — It  goes  on  to  fhew  it  was  carried 
by  the  Tumult  of  the  People,  and  then  follows 
— *— *  And  to  the  End  that   Right  be  done  to  the 


Memory  of  the  deceafed  Earl :  Be  it  further  enaSt-     1695. 
ed,  That  all  Records  and  Proceedings  of  Parlia-  s  VV.  III. 
ment,  relating  to  the  faid   Attainder,     be  wholly  ls-rY>*-/. 
cancelled,    and  taken  off  the  File,  or  othcrvnf  de- 
faced and  obliterated,  to  the  Intent  the  fame  may  not 
be  vifible  in  After- Ages,  or  brought  into  Example, 
to  the  Prejudice  of  any  Perfon  whatfoever.     So 
that  the  Parliament  that  enacted  that  Reverfal, 
did  confider  thofe  Proceedings  as  very  evil  and 
unjuft;  and  was  not  willing  there  fhould  be  any 
Remains  of  fuch  an  Example  to   future  Ages. 
Sir,   having    made   thefe  Obfervations  as  to 
the  Manner    of  Proceeding,    I   come  now  to     . 
that  which  is  the  Subject  Matter  of  the   Bill  at 
prefent  before  you,    and  which  we  take  to  be  the 
Charge  againft     Sir    John  Fenwick.      I    muft 
crave  Leave  to  obferve,  that   in  all  Courts   of 
Juftice,  where  any  Perfon  is  accufed,    he   is  to 
make  his  Defence  fecundum  allegata  &  probata  : 
'Tis  not  enough  that   a  Matter  is  proved,    if  it 
be  not  alledged  ;  nor  that  it  is  alledged,  if  it  be 
not  proved  :  But  if  it  be  both  alledged  and  prov- 
ed, then  it  is  a  full  Charge,  and  requires  an  An- 
fwer.     It  is  not  only  the  Law  of  England,  but, 
I  believe,  of  all  Nations;  and  wherever  any  Per- 
fon is  to  make  his  Defence,  efpecially  in  Capital 
Crimes,  that  to  which  he  is  to  anfwer,  muft  be 
alledged  againft  him  ;  from  whence  I  fhall  ob- 
ferve, what  is  alledged  againft  Sir  John  Fenwick  : 
For  I  hope  we  are  not  concerned  to  defend  him 
further,    than  as  to  what  at    this  Time  he  is 
charged  with.     This  Bill  of  Attainder,  as  it  is 
drawn,  and  now  ftands  before  you,  doth  not  fo 
much  as  alledge,  or  fay,  that  Sir  John  Fenwick 
is  guilty  of  the  Treafon  whereof  he  was  indicted  ; 
and  that  hath   prevented   us    from   producing 
Witneffes,    to   that  and  feveral  Matters  which 
the   King's  Counfel   have  entered   upon:    For 
though  you  have   permitted  them   to   examine 
Witneffes  to  feveral  Things  quite  out  of  the  Bill ; 
yet  I  hope  you  are  not  come  to  any  Refolution, 
that  thefe  Matters  fhall  be   thought  fatal  to  Sir 
John  Fenwick,  which  are  not  fo  much  as  alledged 
againft  him.     We  do.  not  therefore  think  we  are 
bound,  or  ought  to  follow  them  in  thofe  Things 
that  are  totally  out  of  the  Bill  ;  and  therefore  his 
being  guilty,  is1  not  now  the  Queftion,  becaufe 
it  is  not  a  Charge  upon  him. 

The  firft  Thing  that  is  alledged  in  the  Bill, 
is,  That  Sir  John  Fenwick  was  indicted  at  the 
Seffions,  for  that  which  is  laid  in  the  Indict- 
ment to  be  Treafon,  (which  by  and  by  I  fhall 
crave  Leave  to  be  heard  to)  •,  and  I  think  no 
body  will  fay,  this  alone  does  require  any  An- 
fwer, further  than  to  own  the  Fact,  or  to  deny 
it:  And  we  do  admit,  that  he  was  fo  in- 
dicted. I  need  not  labour  much  to  clear  him  of 
the  Confequence  of  that  alone  ;  for  very  often 
innocent  Perfons  have  been  indicted  and  accufed 
(for  an  Indictment  is  no  more  than  an  Accufa- 
tionj-,  and  this  Bill,  as  I  have  obferved,  doth 
not  fay  he  is  guilty.  When  the  Bill  hath  recited 
that  Matter,  it  proceeds  to  take  notice,  That  he, 
by  fome  unfair  Prevarications,  (for  fo  I  do  a- 
gree  they  were,  if  the  Facts  alledged  in  the  Bill 
are  true  -,  which,  by  the  Way,  have  not  been 
yet  proved,  by  producing  one  Witnefs)  did  ob- 
tain the  King's  Clemency  to  put  off  his  Trial, 
in  Expectation  of  an  ingenuous  Confeffion  ; 
which  the  Bill  takes  for  granted  he  hath  pre- 
varicated in,    by  charging  feveral   Perfons   of 
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Honour  and  Fidelity  with  Matters  of  a  high 
1  Nature,  only  by  Hear- fay  ;  and  by  ufing  other 
unfair  Artifices  to  put  off  his  Trial.  How  far 
it  is  made  out,  that  I  muft  iiibmit  to  you  :  We 
think  at  prefent,  there  is  no  Proof  cf  it,  and 
by  Confequence  we  are  not  concerned  to  anfwer 
it :  But  had  they  proved  it  as  fully  as  it  is  laid} 
(though  far  be  it  from  me  to  excufe  fuch  a  Be- 
haviourj  •,  yet,  when  a  Criminal  is  to  be  tried 
for  that  which  will  be  of  fatal  Confequence  to 
him,  if  he  be  convifted,  no  body  can  fay  it 
comes  near  Treafon,  by  unfair  Means  to  con- 
trive to  put  off  his  Trial. 

The  next  Thing  the  Bill  recites,  is,  That 
one  of  the  Witneffes,  who  might  have  been 
produced  againft  him  upon  his  Trial,  if  it  had 
proceeded  as  was  intended,  is  fince  withdrawn. 
I  cannot  fay  but  Goodman  is  withdrawn  ;  but  as 
the  Bill  does  not  fo  much  as  alledge,  that  it  was 
by  the  Means,  or  Procurement,  or  Privity  of 
Sir  John  Fenwick,  fo  from  thence  that  Part  of 
the  Bill  charges  no  Offence  home  to  Sir  John 
Fenwick  :  For  in  Cafe  the  fame  Witnefs  had  hap- 
pened to  have  died  by  the  Aft  of  God,  that 
would  not  have  been  a  good  Reafon  for  this  Bill 
of  Attainder  againft  Sir  John  Fenwick,  unlefs  he 
had  contributed  to  it.  — - —  From  thefe  Premifes 
follows  the  enafting  Part,  That  Sir  John  Fenwick 
be  attainted  of  High-Treafon  ;  and  in  future 
Times  the  Aft  muft  be  fuppofed  to  be  grounded 
upon  the  Inducement  to  it :  And  I  humbly  fub- 
mit  it  to  you,  whether  this  Bill,  condemning 
him  for  High-Treafon,  upon  fuch  Recitals,  will 
be  thought  Reafonable.  Thefe  being  the  Alle- 
gations of  the  Bill,  I  will  now,  with  your  Fa- 
vour, come  to  that  which  they,  on  the  other  Side, 
do  call  Proofs-,  and  I  muft  humbly  obferve  to 
you,  and  fubmit  it  to  your  Judgments,  Whe- 
ther, in  a  Cafe  where  a  Man's  Life  is  to  be  taken 
away,  by  a  fubfequent  Law  made  on  Purpofe 
for  him,  the  Proofs  in  that  Cafe  ought  not  to  be 
much  more  evident,  than  if  he  were  to  be  tried 
by  a  Law  already  in  being  ?  In  my  poor  Appre- 
henfion  (I  fpeak  it  with  all  Submiffion  to  you, 
Sir,)  it  would  be  too  much,  at  once  to  make  a 
fubfequent  Law  to  condemn  a  Man  to  Death, 
and  to  do  it  upon  doubtful  and  uncertain  Evi- 
dence, or  rather  upon  no  Proof  at  all :  Nothing 
could  excufe  fuch  a  Law,  but  an  undeniable 
Proof  of  the  Fact.  And,  therefore,  furely  the 
Pofition  we  find  of  Mr.  St.  John's,  in  Lord 
Strafford's  Cafe,  is  of  moft  dangerous  Confe- 
quence. I  am  afraid  none  are  fafe  if  that  be  ad- 
mitted, That  a  fubfequent  Law  may  take  away  a 
Man's  Life  without  any  Evidence,  other  than  the 
private  Opinion  or  Confcience  of  every  particular 
Law-maker.  He  is  pleafed  fo  to  affert,That  it  may 
be  done,  as  in  Rufhworth's  Hiftory  of  that  Trial, 
Fol.  677.  I  am  fure  if  this  be  fo,  no  Man 
knows  how  long  his  Life  is  his  own :  I  hope 
this  Doftrine  fhall  never  be  followed  or  approv- 
ed. Sir,  we  have  the  Happinefs  to  live  under 
an  Eftablifhment,  that  every  Man  does,  or  may, 
know  the  Law  he  is  to  go  by  :  Every  one  is 
bound,  at  his  Peril,  to  take  Notice  of  the  Laws, 
and  to  aft  accordingly,  becaufe  they  may  be 
known :  But  at  this  Rate  none  but  Prophets  can 
Jive  amongft  us.  In  the  next  Place,  I  would 
obferve,  what  Courfe  they  have  taken  in  their 
Evidence  who  are  the  King's  Counfel.  Firft, 
they  have  betaken  themfelves  to  that  which  is 


not  alledged  in  the  Bill  •,  and  we  think  that  this 
is  not  agreeable  to  a  Courfe  of  Jufticdj 

In  the  next  Place,  to  make  out  that  they  in- 
fill on,  they  have  produced  but  one  Perfon,  that 
comes  hither  viva  voce  to  fpeak  to  it ;  and  I 
muft  take  Notice  to  you,  that  he  is  not  upon 
Oath.  I  know  very  well,  it  is  not  your  Courfe 
in  this  Houfe,  to  adminifter  an  Oath  •,  yet,  I 
hope,  that  is  fo  far  from  being  a  Reafon  why 
this  Bill  mould  pafs  here  without  an  Oath,  that  it 
is  a  good  Reafon  why  fuch  a  Bill  mould  not  be- 
gin here.  There  is  no  Place  in  the  World  where  a 
Perfon  is  fentenced  to  Death  without  an  Oath  :  In 
the  Cafe  of  my  Lord  Strafford,  the  Proceeding 
firft  was  by  way  of  Impeachment,  and  the  Wit- 
neffes had  been  firft  examined  upon  Oath  in  the 
Houfe  of  Peers  ;  and  the  Bill  of  Attainder  takes 
Notice  of  it,  reciting  that  it  had  been  fully 
proved  •,  and,  by  Confeqence,  we  may  fuppofe, 
that  they  would  not  otherwife  have  paffed  it ; 
that  being  the  Ground  of  their  proceeding  upon 
the  Bill  of  Attainder:  But  for  the  Bill  to  begin 
originally  in  this  Place,  to  form  fuch  a  Judgment, 
the  heaviefl  that  can  be  pronounced  againft  a  Man  -, 
a  Judgment  of  Death,  corrupting  his  Blood,  and 
forfeiting  all  he  has  in  the  World ;  and  this  upon 
bare  Allegations,  without  fo  much  as  the  Santlion  of 
an  Oath,  is  extremely  hard.  Mr.  Porter  is  fuch 
a  Perfon,  I  know  not  how  he  hath  gained  fo 
much  Credit,  that  this  Aft  fhould  pafs  upon  his 
Parole,  to  take  away  the  Life  of  a  Man :  He  was 
lately  of  that  horrid  Confpiracy  to  affaffinate  the 
King  -,  and  fhall  that  Man,  who  was  fo  lately  of 
that  villainous  Difpofition,  to  be  engaged  in  a 
Crime  of  that  black  Nature,  and  not  convifted 
by  his  own  Confcience,  but  by  the  Danger  he 
had  run  himfelf  into,  not  fo  much  as  pardoned 
his  Crime,  but  at  this  Time,  if  I  may  without 
Offence  ufe  that  Expreflion,  drudging  for  his 
Pardon ;  I  fay,  fhall  this  Perfon's  Life  be  taken 
away  by  his  Parole  ? 

Sir,  the  next  Thing  I  would  go  to,  is,  that 
(which  likewife  they  call  Evidence)  which  is  an 
Examination,  as  they  term  it,  of  Goodman^ 
taken  before  a  Juftice  of  Peace  :  But  he  was  not 
examined  •,  and  I  muft  infiftupon  it,  that  though 
you  permitted  it  to  be  read,  you  did  not  declare 
it  to  be  Evidence  •,  but  you  were,  I  prefume* 
willing  to  hear  all  Things,  and  then  judge  what 
would  be  the  Evidence  ;  and  I  think  the  King's 
Counfel  did  not  prefs  it  further.  Sir,  as  this  is 
not  Evidence  that  would  be  allowed  in  an  infe- 
rior Court,  fo,  I  hope,  you  will  not  allow  it  to  be 
Evidence  here  ;  for  then  it  is  likely  to  be  fol- 
lowed by  other  Courts,  who  obferve  the  Pro- 
ceedings here  as  their  grear  Rule.  'Tis  only  what 
Mr.  Goodman  thought  fit  to  write  down,  with- 
out being  examined. Sir,    the  next  Thing 

they  refort  to,  is,  what  Goodman  fwore  upon  his 
Examination  in  another  Caufe,  where  Sir  John 
Fenwick  was  neither  Party,  nor  prefent :  Sir, 
there  are,  I  fuppofe,  fuch  Reafons  againft  that 
Sort  of  Evidence,  from  natural  Juftice,  that  it 
is  not  admitted  in  any  Court ;  becaufe  there 
may  be  a  weak  Defence  ;  or  the  Perfon  that 
fwears  it  again'ft  one,  perhaps  may  not,  when 
Face  to  Face,  have  the  Confidence  to  perfift  in 
it,  in  cafe  it  be  falfe  againft  another  ;  or,  at  leaft, 
that  Perfon,  who  was  not  a  Party  before,  when 
he  comes  upon  his  Trial,  may  think  of  fuch 
Queftiohs  as  may  go  a  great  Way  to  difcover 
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8  W.  III.  j-jjs  Q-ecJit  as  may  overthrow  it. 

t*/~*~u  But  if  what  is  fworn  at  one  Time  againft  one 
Man,  muft  be  always  taken  for  Truth  againft 
all  others,  then  the  Trial  of  one  of  the  Company 
is  the  Trial  of  all  the  reft  :  And  how  contrary  is 
this  to  a  fundamental  Rule  in  our  Law,  that  no 
Evidence  fhall  be  given  againft  a  Man,  when  he 
is  upon  Trial  for  his  Life,  but  in  the  Prefence 
of  the  Prifoher?  becaufe  he  may  crofs-examine 
him  who  gives  fuch  Evidence,  and  that  is  due 
to  every  Man  in  Juftice. 

But  I  would,  with  Submiffion,  enquire,  how 
they  are  fure  that  Goodman  would  have  fworn 
this  Matter  again,  if  he  was  now  forth-coming  ? 
Becaufe  he  did  fwear  fo  in  Cook's  Cafe,  is  it 
neceffary  that  he  mould  fwear  fo  again  now,  if 
Face  to  Face  with  Sir  John  Fenwick  ?  No  body 
can  fay  fo,  pofitively  and  abfolutely  •,  they  on- 
ly can  imagine  it,  becaufe  he  once  fwore  it,  that 
it  is  poffible  he  would  do  fo  again  :  Whereas  we 
may  as  well  fay,  he  did  then  fwear  to  fave  his 
own  Life  •,  and  having  done  that,  and  found  an 
Opportunity  to  get  out  of  the  Way,  his  own 
Confcience  might  put  him  upon  Flight,  to  pre- 
vent his  doing  of  it  again  •,  and  that  might  be  the 
Reafon  for  the  withdrawing  himfclf.  However, 
I  infift  upon  it,That  there  is  noProof  that  it  was  by 
the  Procurement  of  Sir  John  Fenwick :  The  Bill 
does  not  alledge  it,  and  the  Proofs  do  not  come 
up  to  it  ■,  nay,  there  is  nothing  offered  to  fuch 
Purpofe,  fave  only  that  Mr.  Porter  was  pleafed 
to  fay,  That  another  Man  told  him,  that  the 
three  Hundred  Guineas  he  was  offered,  and  three 
hundred  more  he  was  to  have  received,  were  to 
have  come  from  Sir  John  Fenwick :  But  hearfay 
Evidence  is  to  be  rejected,  efpecially  againft  a 
Man  for  his  Life,  becaufe  every  Man  is  at  Li- 
berty to  talk  at  large  :  But  God  forbid  that  That 
fhould  be  allowed  for  Evidence. 

The  next  Thing  they  went  upon  was,  what 
Mr.  Roe  faid }  That  Mr.  Digbton,  who,  by  your 
Permiflion,  is  Solicitor  for  Sir  John  Fenwick,  was 
enquiring  of  him,  what  he  could  fay  to  take  off 
Goodman's  Evidence  ;  the  Words,  I  think  he 
ufed,  were,  what  he  could  fay  to  difcredit  Good- 
man's Evidence  ;  and,  I  hope,  that  does  no  way 
affect  Sir  John  Fenwick  :  For  it  does  not  appear 
that  he  had  any  Authority  from  him  •,  but  'tis 
only  fufpeded,  becaufe  he  is  now  Solicitor  for 
him,  which  he  was  admitted  to  after  the  Time 
fpoken  of.  But  I  take  the  Words  to  be  nothing 
relating  to  Goodman's  withdrawing  himfelf;  but 
to  enquire  what  he  could  fay  to  difcredit  his 
Teftimony,  which  fuppofes  he  would  appear, 
and  imports  the  quite  contrary  to  withdrawing 
himfelf :  And  if  he  had  gone  no  further,  I  think 
there  had  been  no  Fault  in  that  •,  for  any  Solici- 
tor may  enquire  up  and  down  for  the  Advantage 
of  his  Client ;  and  the  Word  Solicitor  imports 
his  Employment.  As  to  the  Offer  Mr.  Roe 
fays  he  made  him,  of  a  very  great  Recompence, 
how  far  he  is  guilty  of  that,  I  fuppofe  he  can 
give  fome  Account,  if  you  fhould  pleafe  to  en- 
ter into  the  Examination  of  it ;  and,  as  I  find, 
he  does  not  doubt  to  clear  himfelf:  So  that  Sir 
John  Fenwick  is  in  no  Sort  proved  to  be  privy 
to  Mr.  Goodman's  withdrawing  himfelf,  much 
lefs  to  be  proved  to  have  had  a  Hand  in  it. 

There  is  one  Thing  more  I  would  offer,  and 
that  is  grounded  upon  the  Bill  of  Indictment, 
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wick  ;   That  the  Matter  in  the  very  Indictment  8  w-  '*' 
that  they  have  read  on  the  other  Side,  as  it  is  ^^^^ 
there  laid,  and  as  far  as  it  hath  been  offered  to 
be  heard,    does  not  amount  to_Treafon*  or,  at 
leaft,   it  hath  been  made  a  very  great  Doubts 
and  by  fome  within  thefe  Walls  ;  but  this  I  offer 
with  all  Submiffion  :  I  have  the  Author  in  my 
Hand,  who  is  a  Perfon  of  Note  of  the  King's 
Counfel  ;  he  hath  furnifhed  me  with  fuch  Argu- 
guments,  as,  I  hope,  I  may  be  permitted  to  put 
you  in  Mind  of  without  Offence. 

The  Indictment  lays,  That  there  was  a  Con- 
fpiracy  and  Agreement  to  call  in  a  foreign  Pow- 
er, and  to  that  Purpofe  to  fend  Charnock  to 
France  ;  but  the  Indictment  does  not  fay,  That 
Charnock  was  fent,  only  that  there  was  a  Meet- 
ing, and  an  Agreement,  and  a  Confpiracy  to 
fend  him :  So  the'  Indictment  does  not  lay  it 
as  a  Thing  done,  nor  does  the  Bill  charge  it 
fo ;  but  only  takes  Notice,  that  Sir  John  Fenwick 
was  indicted  for  confpiring,  and  agreeing  to 
call  in  a  foreign  Force  :  So  that  this  Bill  does  not 
fay  that  Charnock  was  fent ;  and  I  appeal  to  you, 
whether  it  be  proved  that  he  was  fent :  For  Mr. 
Porter  fays  no  more,  but  there  was  a  Meeting  at 
the  King'  s-Head,  and  he  named  Sir  John  Fenwick 
to  be  one  that  was  prefent }  and  there  it  was,  he 
fays,  agreed,  That  Charnock  fhould  be  fent  to 
France.  Now,  if  there  was  nothing  more  than 
an  Agreement  and  Confpiracy  to  do  it,  and  no 
further  Act,  but  fuch  a  Meeting  to  do  it,  and 
the  Perfon  was  not  actually  fent,  or  at  leaft  not 
proved  to  be  fent  j  then,  from  this  learned  Au- 
thor's Opinion,  I  infift  upon  it,  that  this  is  not 
a  fufficient  Overt-Act  of  Treafon.  In  the  late 
Cafe  of  my  Lord  Rujfel,  whofe  Innocence  is  vin- 
dicated by  this  Author,  he  takes  Notice,  That  a 
Confpiracy  or  Agreement  to  levy  War  is  not 
Treafon,  without  actual  levying  War  ;  and  of 
that  Opinion  was  my  Lord  Coke,  and  my  Lord 
Chief  Juftice  Hales.  A  Confpiracy  or  Agree- 
ment to  call  in  foreign  Forces,  unlefs  actually 
done,  or  a  Perfon  at  leaft  actually  fent,  or 
fomething  more  than  a  bare  Agreement  for  that 
Purpofe,  is  the  fame  as  a  Confpiracy  to  levy 
War  :  And  in  the  Cafe  of  my  Lord  Rujfel,  the 
Proof  being  only,  That  he  and  others  met  toge- 
ther, and  agreed  to  feize  upon  the  Guards,  and 
levy  War,  which  he  never  actually  did ;  it  is 
infilled  upon  by  this  Author,  That  that  was  not 
Treafon  ;  for  that  Indictment  went  no  further : 
And  therefore  my  Author  fays,  Shew  me  where 
fuch  an  Accufation  was  ever  agreed  to  be  more  than 
a  Confpiracy  to  levy  War,  and  that  fuch  a  Confpi- 
racy was  ever  agreed  to  be  'Treafon  within  the 
Statute  of  Edw.  III.  //'//  within  thefe  few  Tears. 

Sir,  now  I  muft  humbly  fubmit  it  to  you, Whe- 
ther this  be  any  thing  more  ?  And  for  the  Pur- 
pofe you  will  pleafe  to  confider,  What  this  pre- 
fent Bill,  and  what  that  Bill  of  Indictment  is : 
For  it  is  not,for  that  Charnock  was  fent  to  France  to 
folicit  foreign  Forces,  but  only  that  Sir  John  Fen- 
wick was  at  a  Meeting  where  they  did  agree  fo  to 
do.  Calling  in  foreign  Forces  is  levying  War  ; 
but  a  Confpiracy  to  levy  War  is  not  Treafon, 
unlefs  it  be  actually  done  :  A  Confpiracy  to  call 
in  foreign  Forces  is  nothing  more.  And  there- 
fore, I  humbly  infift  upon  it,  That  neither  by 
this  Bill,  or  by  the  Indictment  recited  in  it,  or 
the   Proofs   offered  before   you,    any   thing  is 
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charged,  but  only  an  Agreement  at  that  Meet- 
ing, (mentioned  by  Captain  Porter,  a  Angle 
Perfon,  and  he  not  upon  Oath),  to  call  in  fo- 
reignForces ;  for  he  only  fays,  That  Charnock  told 
him  he  had  been  in  France.  I  fhall  not  trouble 
you  any  further.  We  have  not  thought  fit  to 
produce  WitneiTes,  for  the  Reafons  I  have  offer- 
ed ;  for  that  we  do  not  find  that  Sir  John  Fen- 
wick,  throughout  the  Bill,  is  charged  with  being 
guilty  of  Treafon ;  and  we  are  not  willing  to  en- 
ter upon  the  Defence  of  a  Matter  not  charged 
upon  him.  I  hope,  Sir,  you  will  not  make  a 
Precedent,  That  where  a  Perfon  is  indicted,  and 
ready  to  abide  his  Trial  in  the  ordinary  Courfe 
of  Juftice,  as  Sir  John  Fentvick  now  is,  that  he 
might  be  taken  out  of  the  Hands  of  the  ordinary 
Judges,  and  be  brought  to  this  Bar,  to  receive 
his  Trial  here. 

A  Matter  of  this  Nature  may  be  of. very  great 
Confequence :  We  know  at  prefent  upon  what 
Ground  we  ftand  ;  for  by  the  Statute  of  Edw.lll. 
we  know  what  is  Treafon  ;    by  the  two  Statutes 
of  Edw.  VI.  and  the  late  Act  of  Treafon,  we 
know  what  is  Proof;  by  the  Statute  of  Magna 
Charta,  we  know  how  we  are  to  be  tried,  ■per 
legem  terns,    &  per  judicium  parium  ;  that  is,  a 
Peer  by  his  Peers,  and  a  Commoner  by  a  Jury  : 
But  if  Bills  of  Attainder  come  into  Fafhion,  ## 
Jhall  neither  know  what  is  Treafon,  what  is  Evi- 
dence ;  'nor  how,  or  where  we  are  to  be  tried.  Sir, 
I  fubmit  it  to  you,  and  hope  this  Bill  mail  not 
pafs. 
Sir  Barth.      Sir  Bartholomew  Shower,  who  was  Counfel  al- 
Shower'i  f0  for  Sir  John  Fenwick,  faid,    He  mould  not 
^^^_  enter  into  any  Debate  or  Argument  concerning 
the  Power  of  Parliaments :  No  doubt  there  was 
a  Supreme  Power  in  all  Governments,  and  by 
our  Conftitution   it  was  lodged  in  the  King, 
Lords,  and  Commons  :  He  admitted  alfo,   that 
there  had  been  many  Attainders  ;  but  not  one,  he 
obferved,  for  a  fingle  Act  that  was  Treafon  at 
Common  Law :  That  they  might  obferve  the 
Statute  of  the  25th  of  Edw.  III.  referved  a  Pow- 
er to  the  Parliament,  to  proceed  upon  Treafons 
not  exprejfed  there  ;   but  as  to  the  Compaffing 
the  King's  Death,  Levying  War,  and  Adhering 
to  his  Enemies  ;  it  feemed  to  be  the  Senfe  of  the 
Parliament,  to  leave  thefe  to  the  Rules  of  the 
Common  Law  :    He  did  admit,    indeed,  falus 
populi,  the  Safety  of  the  State,  to  be  the  Supreme 
Law  \   but  this  Profecution  being  for  an  Act 
done  laft  May  was  twelve  Months,  the  Danger 
paired,   and  the  Confpirators  executed,  and  no 
Fears  now  remaining  from  that  Confpiracy  ;  he 
hoped  they  would  not  refort  to  their  extraordi- 
nary Legiflative  Power  to  punifh  fuch  a  Fact, 
which  might  be  punifhed  by  the  ordinary  Rules 
of  Law:  The  moft  they  could  do,  in  Juftice, 
was,  to  fupply  the  Want  of  the  abfent  Witnefs, 
and  enact,   that  Goodman's  Depofition  mould  be 
read  at  the  Trial  •,  but  he  hoped  they  would  not 
think  fit  to  condemn  Sir  John  Fenwick  without 
Trial,  and  put  him  in  worfe  Circumftances  than 
he  would  have  been  if  Goodman  had  not  been 
withdrawn  -,  efpecially  fince  it  was  neither  charg- 
ed nor  proved,  that  Goodman  was  withdrawn  by 
Siv  John's  Procurement :  Nay,  it  was  not  prov- 
ed that  Goodman  was  withdrawn  at  all ;  he  might 
be  ltill  in  his  old  Lodgings,  and  mould  he  ap- 
pear again,  and  contradict  the  Teftimony  he  had 
given,    it  might  then  be  too  late  to  do  Juftice 
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Acts,  of  buying  Horfes  and  Arms,  laid  in  the  8  w- IIT- 
Indictment,  none  of  thefe  had  been  proved,  no-  ^rv"v' 
thing  but  his  being  at  a  Confult ;  and  in  my 
Lord  Rujfel's  Cafe,  there  was  not  only  a  Confult 
to  feize  the  Guards,  laid  as  an  Overt-Act  of 
Treafon,  but  it  was  proved  Sir  John  Arm- 
firong  was  fent  to  view  the  Guards,  in  order  to 
furprize  them  ;  and  yet  the  Act  for  reverfing 
the  Lord  RuJJel's  Attainder,  declared  he  was 
unlawfully  convicted,  upon  {trained  Conftruc- 
tions  of  Treafon  ;  and  he  obferved,  that  the 
consulting  to  attack  the  King's  Guards,  and  the 
inviting  over  foreign  Forces,  were  either  of  them 
Confults  to  levy  War  ;  and  if  the  one  was  not 
Treafon,  neither  was  the  other  :  And  as  to  the 
Treafon  of  adhering  to  the  King's  Enemies, 
with  which  Sir  John  Fenwick  was  charged,  he 
mult  either  have  been  prefent,  aiding  and  abet- 
ting them,  or  fent  them  Arms,  Ammunition, 
Money,  or  other  Supplies,  to  have  brought  him 
within  that  Branch  of  the  Statute :  That  here 
was  not  fo  much  as  the  fending  to  France  prov- 
ed, only  an.  Agreement  to  fend  one.  He  dent- 
ed the  Houfe  would  take  it  into  their  Confidera- 
tion,  alfo,  That  Sir  John  might  undergo  ano- 
ther Trial,  if  he  mould  be  acquitted  here:  The 
King's  Counfel  might  profecute  him  at  Common 
Law,  if  this  Bill  mould  be  thrown  out ;  and  it 
was  contrary  to  all  Laws,  that  a  Man  mould  be 
brought  in  Danger  of  his  Life  twice  for  the  fame 
Fact ;  and  for  thefe  Reafons,  and  thofe  already 
offered  by  Sir  Thomas  Powis,  he  hoped  they 
would  not  proceed  againft  the  Prifoner  in  their 
Legiflative  Capacity. 

Mr.  Serjeant  Gould,  in  his  Reply  to  the  Pri-  Mr.  Set* 
foner's  Counfel,  obferved,    That  they  had  ad-i"*»* 
mitted  it  was  proper  to  apply  to  the  Parliament  Gould'i 
in  extraordinary  Cafes  ;  and  this  was  fuch  a  one;  J^J^jJ. 
for  they  had  been  deprived  of  the  Evidence  that 
was  neceffary  in  the  ordinary  Courfe  of  Proceed- 
ings :  And  in  Anfwer  to  that  Objection,  That  the 
Evidence  they  had  produced  was  not  legal  Evi- 
dence,   they  were  now  before  the  Parliament, 
which  would  make  ufe  of  fuch  Informations  as 
might  give  them  any  Light  into  the  Matter : 
They  were  Judges  of  their  ownMethods,  and  how 
far  Sir  John  Fenwick  was  concerned,  upon  the  Cir^ 
cumftances  before  them  :  And  as  to  the  Objection, 
That  this  was  a  Power  which  had  been  feldom  ex- 
erted, but  when  the  Party  was  withdrawn  from  Ju- 
ftice,   and  could  not  be  come  at  otherwife;  this, 
he  infifled,  was  a  parallel  Cafe:  They  could  not 
come  at  Juftice  in  the  ordinary  Courfe,   their 
Witnefs  having  been  tampered  with  ;  and  there- 
fore, by  their  own  Arguments,  it  was  proper  to 
come  before  the  Parliament. 

Mr.  Serjeant  Lovel,    being  alfo  Counfel  for  Mr.  fer- 
tile Bill,  faid.,  Mr.  Speaker,    I  fhall  not  trouble  Jea»*  , 
you  nor  the  Houfe  very  long  ;  but  I  humbly.  ~f     '  . 
hope,  with  a  'little  Pains,  to  fatisfy  the  Houfe,     s  m 
that  moft  that  hath  been  faid  on  the  other  Side, 
is  not  much  to  the  Purpofe :  Sir,  I  will  confider, 
with  the  Leave  of  this  Houfe,  what  the  Com- 
mon Law  was  before  the  25th  of  Edw.  III.  and 
how  the  Law  does  now  ftand  ;  and  draw  fotne 
Confequences  from  thence,  and  the  Neceffity  of 
this  Cafe. 

The  Statute  of  the  25th  of  Edw.  III.  I  mufl 

obferve  it,  is  not  an  enacting  Law,  it  is  only  a 

Law  declaratory;    for  all  thofe  particular   ln- 

8  P  ftances 
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*696.   ftances   of  Treafon  that  are  mentioned  there, 
8  W.  III.  were  Treafons  before  that  Law  was  made,  and  I 
V-ry>ta/  fo,  by  the  Preamble  of  it,  plainly  appears :  But 
the  Judges  had  a  greater  Liberty  upon  conftruc- 
tive  Treafons,  and  upon  accumulative  Treafons  -, 
and  that  was  left  too  much  at  the  Difcretion  and 
Liberty  of  the  Judges  below,  and  the  executive 
Power  of  the  Law.     Then  that  Statute  comes 
and  reflrains  the  Judges  in  that  Point;  and  fays, 
That  they  fhall  not  give  Judgment  in  any  Cafes 
of  Treafon,  but  only  in  thefe  Cafes  particularly 
mentioned  there :   And  that  Statute  fays,  That 
if  any  other  Matter,    which  fhall  be  thought 
Treafon,    mould  come  before  them,  they  fhall 
not  proceed  to  Judgment,  but  acquaint  the  King 
in  Parliament  with  it.     I  only  make  ufe  of  it 
to  prove  how  Treafon  flood  before  that  Aft, 
and  how  it  comes  to  be  altered  from  the  Com- 
mon Law ;   and  I  am  fure  it  cannot  be  denied, 
but  fliat  one  Witnefs  was  fufficient  at  the  Com- 
mon Law  :  But  then  comes  i  Edw.  VI.  Cap  12. 
and  that,  for  the  Security  of  the  Subject,  does 
ordain,   That  in  Cafes  of  High-Treafon,  there 
fhall  be  two  WitnefTes  of  the  Fact :    But  that 
Statute  does  not  alter  the  Law,  but  was  made 
for  the  more  Security  of  the  Subject  in  Point  of 
Proof.     In  that  Statute  of  1  Edw.  VI.  Cap.  12. 
it  is  provided,    There  fhall  be  two  WitnefTes  in 
Cafes  of  High-Treafon  ;  but  there  is  an  Excep- 
tion of  Treafon,  for  counterfeiting  and  forging 
of  the  Coin  ;    and  that  is  the  Reafon  that  the 
Law  is  taken  now,  That  though  there  mutt  be 
two  WitnefTes  in  the  Cafes  of  other  Treafons, 
yet  in  the  Cafe  of  Coining  there  needs  but  one. 
The  Offence  or  Crime  is  never  the  greater,  be- 
caufe  there  are  to  be  two  WitnefTes  to  prove  it. 
In  this  Cafe  that  is  here  before  you,  we  come 
to  defire  your  Melp,  becaufe  one  of  the  Witnef- 
Tes is,  by  Art  and  fraudulent  Means,  withdrawn  : 
Does' that  purge  the  Crime  at  all,  or  leffen  it? 
No  Man  will  fay  the  Crime  is  lefs ;  but  it  does 
prevent  a  regular  Trial  before  the  Courts  below, 
and  that  is  the  Reafon  why.  we  did  come  here 5 
and  we  hope  this  Defect:  fhall  be  fupplied  by  a 
fpecial  Law  :  But,  fay  they,  'tis  very  hard  a  Law 
fhould  be  made  ex  poji  faSlo,   to  take  away  a 
Man's  Life.    It  would  be  very  hard,  if  the  Cafe 
was  as  they  have  ftated  it,   to  make  a  Crime, 
expoftfaZIo,    that  was  not  fo  before:  But  I  do 
not  take  it  to  be  hard  for  a  Law  to  be  made  to 
repeal  another,  to  make  a  Matter  triable  that 
was  not  triable  before. 

Suppofe  a  Law  fhould  be  made,That  all  I  rea- 
fons,  from  and  after  fuch  a  Time,  fuppofe  from  a 
Time  before  the  Fact  is  here  fuppofed  to  be  com- 
mitted, as  laft  May  was  twelve  Months,  fhould  be 
triable  as  at  the  Common  Law,  no  doubt  theParha- 
ment  may  repeal  a  Law  in  Part,  or  in  All :  No 
Man  can  fay,  but  Sir  John  Fenwick  might  be  tried 
at  the  Common  Law  by  oneW  itnefs  before  the  Sta- 
tute of  1  Edw.  VI.  So  that  I  do  obferve,  and  hum- 
bly fubmit  it  to  you,  That  this  Law,  by  the  Act, 
is  not  changed  as  to  the  Crime  :  The  Crime  is  as 
it  was  before  •,  it  is  only  changed  as  to  the  Num- 
ber of  WitnefTes.  The  Inftances  that  have  been 
obferved  on  the  other  Side,  with  humble  Sub- 
miffion,  I  think,  do  not  reach  our  Cafe :  We  do 
not  infill  that  there  are  two  legal  WitnefTes  ;  we 
do  confefs,  the  Information  that  hath  been  read 
is  not  a  legal  Proof;  but  this  Houfe,  in  their 
Leo-iflative  Capacity,  is  not  to  be  confined  to  the 


Evidenee  that  a  Jury  mutt  have  below:  This    1696. 
Houfe  may  take  what  Ways  and  Methods  they  8  w- nI* 
pleafe,  to  farisfy  themfelves.     Say  they,  here  is  V^"V'S"/ 
the  Life  of  a  Gentleman  that  is  concerned  ;  I 
know  all  good  Men  will  be  tender  of  the  Life 
of  a  Man  :  But  here  is  the  Life  of  the  King,  and 
the  Safety  of  the  Kingdom,  the  Peace  and  Safety 
of  us  all,  that  is  concerned  in  the  fame  Cafe  ; 
and  let  them  put  thefe  Things  into  the  Ballances 
and  confider  which  ought  to  weigh  mofr. 

You  have  a  Record  before  you  of  the  Convic- 
tion of  Peter  Cook,  who  was  indicted  by  the  fame 
Witnefs. 

A  learned  Gentleman,  that  is  of  Counfel  for 
the  Prifoner  at  the  Bar,  did  make  the  fame  Ob- 
jections as  are  made  now,  at  the  Old-Baily,  (it 
may  be  there  are  fome  other  Particulars  now) ; 
and  after  all  the  Debates  and  Arguments  thai 
could  be  ufed  at  that  Time,  it  was  unanimoufly 
refolved,  That  the  Crime  was  High-Treafon  : 
And  if  it  was  High-Treafon  in  Peter  Cook,  'tis 
no  lefs  in  Sir  John  Fenwick,  who  was  prefent 
at  the  fame  Time,  and  engaged  in  the  fame  Bu- 
finefs :  For  what  was  a  Crime  in  one,  was  the  fame 
in  both. 

I  think  it  is  too  determinative  an  Exprefiion 
to  fay,  This  was  nothing  but  a  little  Twittle 
Twattle.    They  did  there  meet  upon  a  folemn 
Confultation  ;  and  not  only  once,  but  they  did 
meet  a  fecond  Time :  And  what  was  it  to  do  ? 
It  was  to  invite  a  foreign  Power  to  invade  this 
Land,  and  to  make  War  with  the  King  and 
Kingdom  ;  and  they  did  promife  and  folemnly 
engage  to  affift  them  with  armed  Forces  ;  and  it 
was  proved,  that  they  did  agree  with  Charnock 
to  go  into  France  ;  and  Charnock  was  not  willing 
to  go  the  firft  Time  he  was  defired,    till  he 
found  they  were  flanch  and  fleady  in  their  Re- 
folutions  ;  and  upon  a  fecond  Meeting  they  were 
all  found  fo,  and  then  he  would  go  :    I   think 
that  is  an  Overt- Act  of  Treafon,  if  there  be  any. 
And  when  he  came  back,  he  faid,  he  had  been 
in  France,  and  brought  an  Anfwer  to  the  Mef- 
fage  he  went  about :  This  is  all  now  laid  before 
you.   But,  fay  they,  this  is  an  extraordinary  Cafe  : 
I  do  agree  to  it ;  but  becaufe  it  is  an  extraordinary 
Cafe,  and  for  the  Safety  of  the  King  and  King- 
dom, it  is  fit  there  fhould  be  an  extraordinary 
Remedy. 

They  afk,  What  Mifchief  it  would  be,  if  this 
Gentleman  fhould  be  left  to  the  ordinary  Courfe  of 
Law  ?  It  hath  been  the  Wifdom  of  all  Ages  to 
make  Laws  to  punifh  fuch  as  by  -their  Artifice 
would  evade  the  Law.  Here  is  this  Gentleman, 
as  we  fay,  guilty  of  High-Treafon  ;  but  that  we 
fubmit  to  you. 

This  Gentleman  was  in  the  Profecution  of  the 
Law,  and  might  have  been  tried  in  the  regular 
Way,  had  we  the  WitnefTes  upon  their  Oaths 
(the  Grand  Jury  have  found  Billa  Vera  upon 
their  Oaths  J ;  but  we  mutt  appeal  to  a  worthy 
Member  of  the  Houfe,  ('who  becaufe  he  was  a 
Member  we  did  not  call  upon  him),  to  give 
you  an  Account  how  he  did  delay  and  protract  his 
Trial ;  and  now  they  know  he  can't  be  tried  at 
all,  they  pretend  he  is  willing  to  be  tried  ;  and 
becaufe  he  cannot  be  tried,  they  would  have  it 
as  an  Argument  that  he  fhould  not  be  punifhed 
by  any  other  Means. 

Sir,  If  fo  notorious  a  Crime  as  this  is,  fhould 
be  committed  againft  the  Body  of  a   Nation, 

and 
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1696.    and  go  unpunifhed,    either    in    the    common 
S  W.  ill.  courfe}  or  by  fome  extraordinary  Methods,  the 
'WNJ  Nation  would  be  in   a  doubtful  and   dangerous 
Cafe. 

When  this  Houfe  hath  paffed  their  Judgment 
in  this  Matter,  it  will  go  to  another  Place, 
where  it  will  have  another  Examination;  and 
it  will  have  that  regular  Confideration  that  all 
other  Acts  have.  We  are  in  an  extraordinary 
Cafe  ;  and  do  think,  that  this  extraordinary 
Cafe  does  deferye  an  extraordinary  Punifhment. 
After  which,  the  Counfel  were  ordered  to  With- 
draw. 
The  Gen-  Sir  John  Fen-wick  and  the  Counfel  being  with- 
tlemetiy     .drawn,  Admiral  Rujfel  moved,  that  Sir   John 

SiTfobn  might  be  caI1<id  in  again>  and  asked'  What 
move,  he'  "Proof  he  had,  that  he  (the  Admiral;  fent  Cap- 
mtgbt  tain  Lloyd  to  France,  and  was  guilty  of  the 
prove  the  other  pafts  mentioned  in  the  Paper  he  fent  to 
Cha^e'      the  King? 

Then  Colonel  Crawford  fat  himfelf,  Colonel 
Godfrey  for  the  Lord  Marlborough,  Mr.  Bridges 
for  "the  Duke  of  Shrewfbury,  Mr.  Bofcawen  for 
the- Lord  Godolphin,  and  Colonel  Granvill  for 
the  Lord  Bath  ;  defired  Sir  John  might  be  ask- 
ed, What  Proof  he  could  make  Of  the  Facts, 
he  had  charged  them  with  refpectively  in  the 
fiid  Paper  ? 

Another  Member  moved,  That  he  fhould  be 
asked  in   general,    what   Proof  he  had  of  the 
Particulars  in  that  Paper  ?  But  at  length  it  was 
agreed,  that  the  Paper  fhould  not  be  produced  ; 
and  that  they  fhould  only  ask  him  upon   every 
Name  in  that  Paper,  in  the  Order  they  were 
mentioned  there,    What  he  knew  of  that  Gen- 
tleman? And  accordingly,    Sir  John  and   his 
Counfel  were  called  in  again,  and  Mr.  Speaker 
demanded  of  him,  What  he  knew  of  the  Lord 
Godolphin  (being  the  firft  Perfon   mentioned  in 
the  Paper)  ?  To  which  Sir  John  anfwering,  He 
Sir  Tohn    hoped  tnev  would  not  put  him  upon  anfwering 
tefufa  to    any   thing  that  might  hurt  himfelf,  he  was  or- 
anfwer  on  dered  to  withdraw. 

that  Head.  Then  it  was  moved,  That  Mr.  Vernon  might 
give  an  Account  of  Sir  John's  Practices,  to  get 
his  Trial  put  off  from  Time  to  Time,  on  Pre- 
tence of  making  a  Confeffion  ;  This  being  one 
of,  the  Allegations  in  the  Bill,  of  which  no 
Proof  had  been  made:  And  it  being  agreed, 
that  this  ought  to  be  done  in  the  Prefence  of  Sir 
John  and  the  Counfel,  they  were  called  in  again : 
Mr.  Ver-  And  Mr.  Vernon  related,  that  the  Lady  Mary 
non  relates  Fenwick  had  applied    to  him  to   get  Sir  John's 

the  Endea-  ~ 

vours 

ly  Sir 

John  to     attended  Sir  John,  on  his  Promifes  of  making  a 
putoffhis  full  Confeffion  ;  but  that  he  had  only  amufed 
'•        them  from  Time  to  Time,    till    Goodman  was 
gone. 

After  which  Mr.   Speaker  demanded   of  Sir 

John's  Counfel,  If  they  had  any  thing  to  obferve 

upon  that  Head  ? 

The  Ohfer-      Sir  Thomas  Powis  anfwered,  He  did  not  find 

vathns  of  there  was  any  Degree  of  Treafon  in  this  Part  of 

lis  Counfel  tfe  charge  ;  and  what  Crime  they  would  con- 

U^°"         flrue  it,  he  could  not  tell :    That  it  was  ufual 

forPerfons,  under  an  Accufation,  to  endeavour 

to  put  off  their  Trial,  on  Account  of  the  Abfence 

of  their  Witneffes,  or   for  other    Reafons :  But 

this  was  no  Crime  j  at  leafl,  not  of  the  Nature  the 

Bill  charged. 
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indea-  Trial  put  off,  on  Pretence  of,  his  making  Dif- 
w        coveries;  and  that  feveral   of  the  Miniflry  had 


Sir  Bartholomew  Shower  added,  If  Sir  John. 
had  prevaricated,  as  they  called  it,  he  hoped 
that  was  far  from  making  him  guilty  of  High- 
Treafon ;  and  that  if  this  Was  "an  Offence,  it 
was  fo  at  Common  Law,  and  he  might  be  pu- 
nifhed  for  it  by  common  Methods :  And  if  it 
was  no  Offence,  he  hoped  they  would  not  make 
it  an  Offence  by  a  new  Law,  fo  as  to  inflict  the 
greatefl  Punifhment  for  fuch  an  Artifice. 

The  Prifoner  and  Counfel  being  withdrawn, 
the  Bill  was  read  a  fecond  Time,    after  which 
there  was  a  profound  Silence  :  Whereupon  Mr. 
Speaker  demanding,  If  he  fhould  put  the  .Ques- 
tion of  Committment?  a  Debate  arofe,    which  AL  h 
was  begun  by  Sir  Thomas  Dyke,  who  faid,  He  m  the fi- 
hoped  he  would  not  put  the  Queftion  of  Com-  condread- 
rriitment,  till  fome  Exception  was  made  to  the  inS°fM 
Bill  •  for  he  was  fure  it  was  as  liable  to  Exceptions*  B'lL 
as  any  Bill  that  had   been    brought   in  a  great 
while. 

But,  as  it  is  not  confident  with  a  Work  of  this 
Nature,  to  give  every  Speech  that  was  made  dur- 
ing this  Debate,  I fh all  firft  fum  up  the  Arguments 
impartially  on  both  Sides  ;  and  then  felefl  fome  few 
of  thofe  Speeches,  I  apprehend  may  give  moft  Sa- 
tisfaction to  the  ihauifitive  World. 

The  Gentlemen  who  were  for  the  Bill,  faid,  Arguments 
That  the  Parliament  would  never  take  a  Caufe/«r  theBHl. 
from  the  ordinary  Courts  of  Juftice,  or  attaint  a 
Perfon  of  High- Treafon,  unlefs   in   extraordi- 
nary Cafes :  But  here,  it  appeared,  they  had  been' 
deprived  of  the  Evidence  that  Was  neceffary  in 
Inferior  Courts ;  and,  in  fuch   a  Cafe,    it  was 
ufual  for  the  Parliament  to  interpofe :  For  the 
Parliament  were  not  bound  down  by  what  was 
called  legal  Evidence;  but  might  make  ufe  of 
any  Information    that    could  give   them  any 
Light  into  the   Matter:  They   were  Judges  of 
their  own  Methods,  and  could  pafs  a  Judgment 
on  Sir  John  Fenwick'%  Guilt,  from  the  Circum- 
ftances  before  them  ;  and  were  not  tied  down  by 
the  Rules  of  Wefitninfter- Hall :  That  this  Power 
indeed  had  been  feldom,  exerted  ;  but  where  the 
Party  was  withdrawn  from  Juftice,  and   could 
not  be  come  at  in  the  ordinary  Courfe :  But  this 
was  a  parallel   Cafe;  they  could  not  come   at 
Juftice  in    the  ordinary  Courfe,   their  Witnefs 
having  been  tampered   with  and    withdrawn; 
and  therefore,  from  what  was  admitted  on   the 
other  Side,  the  Parliament  ought   to  exert  their 
Power,  when  the  Offender  could  not  be  come  at 
otherwife.    This  Cafe  was  proper  to  be  brought 
before  the  Parliament,  which  was  vefted  with  a 
difcretionary  Power,  to  do  whatever   they   ap- 
prehended for  the  Good  of  the  Kingdom  ;  and 
this  they  looked  upon  as  a  fit  Occafion  to  exert 
that  Authority :  That,  indeed,   this  Power  was 
like  Thunder  in  the  Hands  of  Providence,  not 
to  be  ufed  but   upon  extraordinary  Occafions 5 
and  then  it  never  ought  to  fail  of  doing  Execu- 
tion :  For  Men  would  trifle   and  contemn   that 
Power  which  was  not  able  effectually  to  exert 
itfelf.    Some  Gentlemen  were  afraid  of  making 
an  ill  Precedent;  but  it  was  for  that  very  Rea- 
fon  others  were  for  paffing  the  Bill  :  For  as   the 
Law  ftood,  he  was  but  a   bungling  Politician, 
that  could  not   ruin   the  Government,   and  yet 
not  come  within  the  Bill  of  Treafon  to  be  hang- 
ed for  it:  And  therefore,  for  the  keeping  Minifters 
of  State  in  Awe,  and  that  the  Parliament  might 
have  it  in  their  Power  to  puniih  fuch  Offenders 
I  .as 
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1696-    as  they  faw  fit,   as 
8  w.  III.  were  for  the  Bi]i_ 


well  as   the  Prifoner,  they 


V*/-V\-> 


It  had  been  objected  indeed,  That  Sir  John 
Fenwick's  Life  was  not  of  that  Confequence  as 
fome  pretended :  He  was  not  fo  considerable, 
that  his  Efcape  could  bring  any  Danger  to  the 
Publick.  But  it  was  a  very  juft  Obfervation, 
That  if  a  Plot  was  difcovered,  and  not  through- 
ly profecuted,  it  would  ftrengthen  and  grow  up- 
on the  Adminiftration  ;  and  it  was  ten  to  one, 
but  the  Government  was  fubverted  by  the  Con- 
fpirators  in  the  End.  That  no  one  could  ima- 
gine, that  Sir  William  Perkins,  Sir  John 
Freind,  and  the  reft  that  had  been  difcovered, 
were  the  only  Perfons  concerned  in  this  Confpi- 
racy  •,  there  mult  be  much  greater  Men  concern- 
ed in  it :  And  when  they  faw  fuch  a  Struggle  to 
get  People  out  of  Jayl,  and  fend  them  out  of 
the  Way,  they  muft  fuppofe  there  was  fomething 
extraordinary  ftill  to  be  done:  And  they  would 
not  have  Men  think  to  fecure  themfelves  by 
bribing  and  tampering  with  the  Witneffes.  It 
was  notorious  that  Parties  were  forming  for 
King  James ;  Perfons  were  plotting  in  every 
Part  of  the  Kingdom,  and  an  open  Invafion 
threatened  :  And,  if  this  was  not  a  Time  to  ex- 
ert their  extraordinary  Power,     when   would   it 

be  a    proper  Time?_ Others    obferved, 

That  if  the  Laws  of  God  and  Nature  required, 
that  no   Man  fhould  be  put   to   Death  without 
two  Witneffes,    it  was  ftrange  that  all  Chriftian 
Nations  were  not  governed  by  fuch  Laws :  But 
in  Fad,  no  two  N  ations  agreed  in  their  Manner 
of  Proof ;  and  we  differed  from  all  other  Na- 
tions, in  bringing  the  Witneffes  and  the  Prifo- 
ner Face  to  Face  j  and  requiring  two  Witneffes 
in  Cafes  of  Treafon  :  Nor  did  we  ourfelves,  re- 
quire the  fame  Proof  in  fome  Cafes  as  we  did  in 
others  ;  for  one  Witnefs  was  fufEcient  in  Felo- 
ny :  And  before  the  Statute  of  Ed-ward  VI.  any 
Evidence  was  fufficient,  even  in  Treafon,  which 
was  fufficient  to  incline  the  Jury  to  give  a  Ver- 
dict :  And  for  the  Treafon  of  coining  fuch  Evi- 
dence was  ftill  fufficient.   That  if  this  Precedent 
had  been  made  in  the  Cafe  of  an  innocent   Per- 
fon,  or  even  where  the  Fact  was  doubtful,  by  a 
prevailing  Party,  it  had  been  an   ill  Precedent : 
But  it  being  made  for  a  Man  that  was  notorioufiy 
guilty,  and  one  who  deferved  this  extraordinary 
Refentment  of  the  Nation  ;  and  who  would  have 
been  brought  to  Juftice  in  the  ordinary  Manner, 
if  he  had  not  eluded  it,  and  made  it  impracti- 
cable •,    they  thought,  if  it  mould  appear,  that 
the  Nation  would  not  be  put  off  fo,  but  made  an 
Example  of  him,   Pofterity  would  applaud  and 
thank  them  for  it.   They  did  not  however  con- 
demn him,  becaufe  he  had  protracted  his  Trial ; 
but  becaufe  he  had  been  guilty  of  High -Treafon, 
the  worft  of  Treafons  •,  which  would  have  been 
proved  againft  him  in  the  ordinary  Way  of  Pro- 
ceedings, if  he  had  not  pretended  to  make  Dif- 
coverks,    and  by  that  Means  put  off  his  Trial 
till  a  Witnefs  was  gone ;    and  when  he  found 
himfelf  out  of  the  ordinary  Reach  of  Juftice, 
fet  the  Juftice  of  his  Country  in  Defiance  :  And 
if  thefe  were  not  fufficient  Reafons  to  put  him  to 
Death,  yet  they  were   fufficient  to  juftify  their 
Proceeding  againft  him    in  this  Manner.    And 
notwithftanding  Sir  John  was  reprefented  as  too 
ineonfiderable   to  indanger  the  Government ;  it 


was   acquainted  with  a  great   many  Officers:      1696. 
.That  he  had  not  made  an  Attonement  to  his   in-  8  W' Iir 
jured  Country,  as  he  ought  to  have  done,   by  an  '"-^"V"^ 
ingenuous  Confeffion ;  and  unlefs  they  proceeded 
fteadily  againft  him,  they  fhould  have   none  of 
the  Difcoveries  they  expected.    Not  that   they 
would  hang  a  Man  becaufe  he  would  not  confefs ; 
but,  becaufe  he  had  been  guilty  of  the  deepeft 
Treafon,    and  aggravated  his  Offence   in   that 
Manner,  he  deferved  to  die  ;    unlefs  he  would 
merit  his  Life  by  a  Difcovery  of  what  he  knew. 

On  the  other  Hand,  the  Gentlemen  who  ar-  Arguments 
gued  againft  the  Bill,  infilled,  That  the  Perfon  aR*'"fi  the 
they  intended  to  condemn  by  this  Bill  was  forth-  BilL 
coming :  He  had  been  indicted,  had  pleaded, 
and  was  ready  to  undergo  his  Trial  in  the  ordi- 
nary Courts  of  Juftice :  That  the  meaneft  Sub- 
ject was  intitled  to  a  Trial  by  Jury  :  Even  the 
Regicides  who  actually  murdered  the  King, 
and  did  not  fly,  were  admitted  to  a  Trial  in  the 
ordinary  Courts  of  Juftice,  though  a  Bill  of 
Attainder  paffed  againft  the  reft  :  And  it  muft 
be  thought  ftrange,  that  the  fame  Parliament, 
which  paffed  an  Act  requiring  two  Witneffes  in 
Treafon,  fhould  pafs  an  Act  to  put  a  Man  to 
Death  without  one  legal  Witnefs.,  and  without 
allowing  him  any  Trial  at  all.  If  Mr  St.  John's 
Pofition  in  Lord  Strafford's  Cafe  was  admitted, 
(viz.)  That  a  fubfequent  haw  might  be  made ,  to 
take  away  a  Man's  Life,  without  any  Evidence, 
other  than  the  private  Opinion  or  Confcience  of  every 
particular  Law-maker  ;  then  no  Man  was  fafe. 
In  the  Lord  Strafford's  Cafe,  the  Proceedings 
were  firft  by  Impeachment :  The  Witneffes  had 
been  examined  upon  Oath  in  the  Houfe  of 
Peers ;  and  the  Bill  of  Attainder  recited,  that 
the  Facts  had  been  fully  proved  :  But  for  a  Bill 
to  begin  originally  in  the  Houfe  of  Commons  j 
and  Judgment  to  be  given  there  to  deprive  a 
Man  of  his  Life,  and  all  that  was  valuable, 
without  the  Sanction  of  an  Oath,  was  extreme- 

ly  hard.— That  Bifhop  Burnet,  in  his  Hif- 

tory  of  the   Reformation,    had  obferved,  That 


fuch  Bills  could  not  be  enough  condemned ;  for  that 
they  were  a  Breach  of  the  mofi  facred  and  unalter- 
able Rules  of  Juftice.  Had  the  Government 
been  in  Danger  from  the  Prifoner,  indeed  or- 
dinary Rules  might  have  been  difpenfed  with  : 
But  this  being  for  an  Offence  committed  a  Year 
before  the  Perfons  executed,  who  were  concern- 
ed in  it,  and  all  the  Danger  over,  there  could  be 
no  Manner  of  Reafon  for  reforting  to  their  Le- 
giflative  Power  to  punifh  this  Man  :  The  moft 
that  could  be  thought  reafonable  in  this  Cafe, 
would  be,  to  enact,  That  Goodman's  Evidence, 
the  Witnefs  who  was  fled,  fhould  be  read  at  his 
Trial :  They  could  not  condemn  the  Prifoner, 
and  thereby  put  him  in  a  worfe  Condition  than 
if  Goodman  was  here ;  for  then  he  would  have 
had  a  Trial  by  a  Jury,  the  Benefit  of  his  Chal- 
lenges, the  Witneffes  fworn,  and  might  have 
made  his  Exceptions  to  their  Teftimony  •,  all 
which  he  was  deprived  of  here  :  That  the  Parlia- 
ment had  Power  to  make  fuch  a  Law,  was  ad- 
mitted ;  but  they  thought  it  ought  not  to  be 
ufed  but  upon  extraordinary  Occafions,  when 
the  Offenders  were  fo  big,  that  they  could  not 
otherwife  be  brought  to  Juftice  ;  or  where  the 
Crimes  did  not  fall  under  the  Denomination  of 


the  Common  Law,  which  was  not  the  prefent 
appeared  he  was  to  have"  been  a  General,    and  j  Cafe:  That  there  was  not  one  Precedent  for 


attaint- 
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169*.     attainting  a  Perfbn  who  was  in  Cuftody  and 
8  W.  III.  forthcoming  ;  but  what  had  been  univerfally 
^^^  branded :  They  were  rather   Reproaches   to 
the  ill  Reigns  they  were  made  in,  and  to  be 
marked  out  as  Rocks  to  be  avoided,  than  Pat- 
terns to  be  imitated:  That  though  it  was  true 
they  were  not  tied  up  by  the  Rules  of  IVeft- 
minfter-hall,  yet  what  was  Reafbn  and  Juftice 
in  IVeJiminfter-hall  was  fb  every  where  elfe  ; 
and  fb  far  as  thofe  Rules  were  founded  on 
Reafbn  and  Juftice,  they  ought  to  be  imitated  : 
That  they  had  indeed  made  a  Law  to  prevent 
People's  being  executed  by  an  arbitrary  Po- 
wer, and  in  an  unlawful  Manner  in  Weftmin- 
Jier-hall ;  but  if  they  made  this  Example,  the 
Subject  might  be  perpetually  executed  here, 
and  would  be  never  the  fafer  for  the  Bill  of 
Treaions :  That  after  this  Precedent,  every 
Man  wou'd  be  in  Danger  of  being  proceeded 
againft  in  like  manner,  we  had  feen  Parties 
hang  one  another  by  Turns,  with  great  Vio- 
lence.     Some    Gentlemen    indeed   had  laid, 
they  did  not  aim  at  the  Prifbner's  Blood,  but 
at  his  Confeffion ;  and  fb  he  was  to  be  racked 
to  Death  from  one  reading  of  the  Bill  to  ano- 
ther, and  poffibly  might  come  to  be  hanged 
at  laft,    not  for  High-Treafon,  but  for  not 
confeffing  it.     As  to  the  Safety  of  the  Go- 
vernment, which  was  pretended,  they  did  not 
fee  how  the  Safety  of  the  Government  depen- 
ded upon  his  Life  ±  or  that   it  would   be  a 
Penny  the  worie  if  the  Bill  did  not  pafs :  The 
Preamble  to  the  Bill  for  attainting  the  Duke 
of  Monmouth  gave  a  fubftantial  Reafbn  for  it, 
ft  hat  he  was  in  Arms  and  could  not  be  brought 
to  Juftice  ■  which  implied,  that  if  he  could 
have  been  brought  to  Juftice,  they  would  not 
have  attainted  him  :  They  did  admit  indeed, 
where  the  Government  was  at  Stake,  and  no- 
thing could  preferve  the  Kingdom  but  break- 
ing through  the  fettled  Forms,  there  the  Go- 
vernment might,  and  in  all  fuch  Cafes  would, 
break  through  them,  whatfoever  Rules  were 
prefcribed  ;  but  they  did  not  think  Sir  John 
Fenwick's  living  or  dying  of  that  Confequence 
as  the  paffing  this  Bill  of  Attainder  was.     As 
to  the  Allegation  of  his  having  protracted  his 
Trial,  it  was  natural,  and  what  every  Body  in 
fuch  Circumftances  attempted,  and  could  not 
be  a  fufficient  Ground  to  attaint  him  :  And  as 
to  his  being  inftrumental  in  withdrawing  the 
Evidence,  this  was  neither  proved,  or  fb  much 
as  fuggefted   in  the  Bill  3  and  if  it  had,  did 
not  demand  fb  fevere  a  Punifhment,  any  more 
than  his  having  afperfed  fbme  great  Men  as  the 
Bill  charged  :  That  it  was  true,  he  had  charged 
fbme  Gentlemen,  and  it  was  very  hard  they 
fhould  fit  as  Judges  on  the  Perfbn  who  accu- 
sed them,  and  endeavoured  to  baffle  his  Evi- 
dence, by  cramming  a  Bill  of  Attainder  down 
his  Throat:  And  there  were  other  Gentlemen 
in  the  Houfe   who  were  the  King's  Counfel 
and  Profecutors  j  and  it  was  hardly  agreeable 
to  Juftice,  that  thefe  fhould  fit  in  Judgment 
on  the  Prifbner :  That  High-Treafon  indeed 
was  a  great  Crime,  but  what  was  there  in  this 
Cafe   to   make  it  differ  fo  much  from  other 
Treafbns,  that  they  muft  proceed  in  this  extra- 
ordinary manner  ?  He  had  afperfed  great  Men, 
he  had  prevaricated  with  the  Government, 
and  protra&ed  his  Trial  till  a  Witnefs  was 
No.  23. 


withdrawn  :  But  if  thefe  Reafbns  were  flif*  t-^96- 
ficient  to  induce  them  to  have  recburfe  to  a  8  w  liJ" 
Bill  of  Atcainder,  then  whenever  there  fhould  s*"^rs=' 
be  but  one  Witnefs  for  the  future,  by  Virtue 
of  this  Frecedent,  the  Legiflature  muft  inter- 
pofe,  and  a  Bill  of  Attainder  be  brought  in. 
True  it  was3  this  might  fufficiently  convince 
Men  that  they  could  never  be  fafe,  how  art- 
ful foever  they  were  in  practicing  againft  the 
Government:  But  then,  what  Security  to  the 
Subject  were  all  the  Laws  made  for  regulating 
Trials  in  Cafes  of  Treafon  ?  ]  f  when  there 
was  but  one  Witnefs,  and  perhaps  not  one4 
the  Perfbn  accufed  might  be  taken  out  of  the 
ordinary  Courts  of  Juftice  and  condemned  to 
die,  becaufe  common  Fame  had  declared  him 
guilty  :  And  if  Goodman  s  Paper,  who  was 
withdrawn,  was  to  be  admitted  as  an  Evidence 
before  the  Houfe,  the  Confequence  of  that 
would  be,  that  if  a  Minifter  of  State  could 
hereafter  get  an  Examination  fworn  before  a 
Juftice  of  Peace,  and  then  fend  the  Witnefs 
away,  a  Bill  of  Attainder  might  be  clapped 
on  the  Back  of  the  Party  accufed,  and  this 
fhould  be  deemed  fufficient  Evidence  to  de- 
ftroy  him  l  If  after  this  Precedent,  forty  Men 
fhould  be  taken  up  for  a  Plot,  and  there 
fhould  be  two  Witneffes  againft*  twenty  of 
them,  and  one  againft  the  other  twenty,  then 
a  Bill  of  Attainder  muft  be  brought  in  to  con- 
demn the  latter  without  legal  Evidence:  And 
if  this  was  to  be  the  Method  of  proceeding  for 
the  future,  Men  would  be  more  unfafe  than  ' 
they  were  before  the  Ads  of  Treafon  were 
made,  inafmuch  as  Parliaments  were  as  liable 
to  be  influenced  as  Juries,  and  their  Power 
was  irrefiftable. 

That  moft  of  the  Attainders  which  had  been 
produced  as  Precedents  had  been  reverfed  -t 
becaufe  the  Perfbns  condemned  had  not  had 
the  Benefit  of  the  Law,  and  if  that  was  a 
good  Reafon  for  reverfing  fuch  Attainders,  it 
was  a  good  Reafon  alfb  why  they  fhould  not 
proceed  by  Attainder  :  And  to  tell  them  the 
Government  was  in  Danger,  and  that  the  Fate 
of  England  and  Europe  depended  on  this  Bill, 
was  certainly  offered,  rather  to  amufe  than 
convince  them;  it  was  impoffible  the  Govern- 
ment could  be  in  Danger  from  one  they  had 
in  their  Power,  and  might  reftrain  him  of  his 
Liberty  for  Life,  and  whole  Eftate  and  Inte- 
reft  were  fo  inconfiderable.  It  was  ftrange, 
the  Government  could  not  fupport  it  felf  with- 
out taking  away  the  Life  of  fuch  a  one,  con- 
trary to  the  Rules  of  Law. 

Thefe  Debates  having  continued  till  Eleven  fhe  Sill 
at  Night,  the  Queftion  was  put,  'that  the  Billt«If^  en 
be  committed,  which  paffed  in  the  Affirmative, the  fec°f>^ 
Ayes  1$ 2,  Noes  128:  But  the  Committee  made  Z1tb"an 
an  Amendment,  by  adding  the  following  AmtnA- 
Words  to  the  Bill,  viz.  Of  which  treafon  Sir  menu 
John  Fenwick  is  guilty. 

The  Bill  being  read  a  third  Time  on  the 
25th  of  Nov.  1696.  feveral  Speeches  were 
made  for  and  againft  it  j. but  the  preceeding 
Abftract  contains  the  Subftance  of  thefe  as 
well  as  the  former. 

The  Queftion  being  afterwards  put,  that  &eati  a 
the  Bill  a 0  pafs,  it  was  carried  in  the  Affirma-'^^J 
tive,  Ayes  189,  Noes  156:  And  then  the  Bill  X  cw/- 
was  fent  up  to  the  Houfe  of  Lords,  where  it  mom. 
8  Q_  was 
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1696.     was  paffed  by  a  Majority  of  five  Lords  only, 
8  W.  III.  exc]ufive  0f  the  Lords  Spiritual,  who  did  not 
"faffbTthe  vote,  and  feveral  Peers  entered  their  Protefts 
Lords  by  a  againft  the  Bill   For  the  following  Reafbns  5  1 . 
Majority  of  becaufe   Bills  of  Attainder  againft  Ferfons  in 
•Ppe'  „    r  Prifon,  and  who  are  therefore  liable  to  be  tried 
the  Dijfe'n- ^Y  Common  Law,  are   of  dangerous  Confe- 
ting  Lords,  quence  to  the  Lives  of  the  Subjects,  and  may 
tend  to  the  Subverfion  of  the  Laws  of  the 
Kingdom.     1.  Becaule  the  Evidence  of  Grand 
Jurymen  of    what  was    fworn  before    them 
againft  Sir  John  Fenwick,  as  alfo  the  Evidence 
of  the  petty  Jurymen  in  another  Caufe,  was 
admitted   here,    both  which   are  againft  the 
Rules    of  Law 3    and  befides   thofe  Jurymen 
difagreed    in    their  Teftimony.      3.   Becaufe 
the   Information    of     Goodman    in    Writing 
was   received,  which  by  Law   could  not  be 
admitted,  and  the  Priibner  on  account  of  his 
not  being  brought   Face  to  Face,  as  the  Law 
required,  could  not   have  the  Advantage  of 
crofs-examining  him;  nor  did  it  appear  by  any 
Evidence,  that  Sir  John  Fenwick,  or  any  others 
employed   by  him,  had  tampered  with  Good- 
man, or  perfwaded  him  to  withdraw,  and  it 
would  be  of  dangerous  Confequence,  if  a  Per- 
ibn  ib  accufed  fhould  be  condemned  3  for  by 
this  Means,  a  Witnefs  that  was  infufficient  to 
convict  a  Man,  fhould  have  more  Power  to 
deftroy  him  by  his  Abfence,  than  if  he  was 
produced  viva  voce  againft  the  Prifbner.     4. 
Becaufe  if  Goodman  had  appeared  againft  the 
Prifbner,  he  was  infamous  in  the  whole  Courfe 
of  his  Life  3  and  therefore  could  not  be  a  good 
Witnefs,  efpecially  in   a  Cafe  of  Blood.    5. 
Becaufe  in  this  Cafe  there  was  but  one  Wit- 
nefs {viz.  Porter'),  and  he  a  very  doubtful 
one.     6.  Becaufe  Sir  John  Fenwick  was  fb  in- 
considerable a  Man,  that  he  could  not  endan- 
ger the  Peace  of  the  Government,  and  there 
was  no    Neceffity    therefore    of    proceeding 
againft  him  in  this  extraordinary  Manner. 
The  Royal'     The  King  gave  the  Royal  Affent  to  this 
jffent  gi-  gj]]  for  the  Attainder  of  Sir  John  Fenwick  on 
•urnto  t  e  t^e  ^  ^  o£  January,    but  was  contented  he 
fhould  be  beheaded  only,    and    not  put    to 
Sir  John  Death  as  a  Traitor  3  and  Sir  John  was  behead- 
Fenwick  ed  accordingly ,on  the  28th  of  January  1696-7 
on  lower-hill,  when  he  left  the  following  Pa- 
per with  the  Sheriffs,  viz. 


executed. 


The  Pafer-  QPeaking  nor  Writing  was  never  my  Talent, 
eP-  Q  j  fhall  therefore  give  a  very  fhort  but 
faithful  Account,-  firft,  of  my  Religion,  and 
next,  what  I  fuffer  molt  innocently  for,  to 
avoid  the  Calumnies  I  may  reafonably  expect 
my  Enemies  will  caft  upon  me  when  dead, 
fince  they  have  moft  falfely  and  malicioufly  af- 
perfed  me  whilft  under  my  Misfortunes. 

As  for  my  Religion,  I  was  brought  up  in 
the  Church  of  England,  as  it  is  eftablifhed  by 
Law,  and  have  ever  profeffed  it;  though  I 
confefs  I  have  been  an  unworthy  Member  of 
it,  in  not  living*  up  to  the  ftrict  and  excellent 
Rules  thereof,  for  which  I  take  Shame  to 
my  felf,  and  humbly  ask  Forgivenefs  of  God, 
I  come  now  to  die  in  that  Communion,  truft- 
ing  as  an  humble  and  hearty  Penitent  to  be 
received  by  the  Mercy  of  God,  through  the 
Merits  of  Jefus  Chrift  my  Saviour. 


My  Religion  taught  me  my  Loyalty,  which      1696. 
I  blefs  God  is  untainted  3  and  I  have  ever  en-  R  w  il]- 
deavoured,  in  the  Station  wherein  I  have  been  v/*^ 
placed,  to  the  utmoft  of  my  Power,  to  fupport 
the  Crown  of  England  in  the  true  and   lineal 
Courfe  of  Defcent,  without  Interruption. 

As  for  what  I  am  now  to  die,  I  call  God  to 
witnefs  t  went  not  to  that  Meeting  in  Leaden- 
hall-Sireet,  with  any  fuch  Intention  as  to  in- 
vite King  James,  by  Force,  to  invade  this 
Nation  3  nor  was  I  my  felf  provided  with  ei- 
ther Horfe  or  Arms,  or  engaged  for  any  Num- 
ber of  Men,  or  gave  particular  Conient  for 
any  fuch  Invafion,  as  is  moft  falfely  fworn  a- 
gainft  me. 

I  do  alfo  declare  in  the  Prefence  of  God, 
that  I  knew  nothing  of  King  James  his  coming 
to  Calais,  nor  of  any  Invafion  intended  from 
thence,  till  it  was  publickly  known  :  And  the 
only  Notion  I  had  that  fbmething  might  be 
attempted,  was  from  the  I'houlon  Fleet  coming 
to  Breft. 

I  alfo  call  God  to  Witnefs,  that  I  received 
the  Knowledge  of  what  is  contained  in  thofe 
Papers,  that  I  gave  to  a  great  Man  that  came 
to  me  in  the  iower,  both  from  Letters  and 
Meffages  that  came  from  France:  And  he  told 
me,  when  I  read  them  to  him,  that  the  Prince 
of  Orange  had  been  acquainted  with  moft  of 
thofe  Things  before. 

I  might  have  expected  Mercy  from  that 
Prince,  becaufe  I  was  inftrumental  in  faving 
his  Life  :  For,  when  about  April  169$,  an 
Attempt  formed  againft  him  came  to  my 
Knowledge,  I  did,  partly  by  Diffuafions,  and 
partly  by  Delays,  prevent  that  Defign  3  which, 
I  fuppofe,  was  the  Reafbn  that  the  Jaft  villain- 
ous Project  was  concealed  from  me. 

If  there  be  any  Perfons  whom  I  have  injured 
inWordor  Deed,  I  heartily  pray  their  Pardon  ^ 
and  beg  of  God  to  pardon  thofe  who  have  in- 
jured me  3  particularly  thofe  who  with  great 
Zeal  have  fought  my  Life,  and  brought  the 
Guilt  of  my  innocent  Blood  upon  this  Nation, 
no  Treafon  being  proved  on  me. 

I  return  my  moft  hearty  Thanks  to  thofe 
noble  and  worthy  Perfons  who  gave  me  their 
Affiftance  by  oppofing  this  Bill  of  Attainder, 
without  which  it  had  been  impoflible  I  could 
have  fallen  under  the  Sentence  of  Death. .  God 
blefs  them  and  their  Pofterity  3  though  I  am 
fully  fatisfied  they  pleaded  their  own  Caufe 
while  they  defended  miye. 

I  pray  God  to  blefs  my  true  and  lawful  So- 
vereign King  James,  the  Queen,  and  Prince 
of  Wales,  and  reftore  him  and  his  Pofterity  to 
this  Throne  again,  for  the  Peace  and  Proipe- 
rity  of  this  Mation  3  which  is  impoffible  to 
profper  till  the  Government  is  fettled  upon  a 
right  Foot. 

And  now,  O  God  !  I  do  with  all  humble 
Devotion  commend  my  Soul  into  thy  Hands, 
the  great  Maker  and  Preferver  of  Men,  and 
Lover  of  Souls  3  befeeching  thee  that  it  may 
be  always  dear  and'  precious  in  thy  Sight, 
through  the  Merits  of  my  Saviour  Jefus  Chrift. 
Amen. 


In  this  Place  I  Jhall,   as  I  proofed,  give 
fomefclecl  Speeches  for  and  againft  this  Bill  of, 
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Attainder  in  the   Houfc  of  Commons,  and  then  1 
make  tny  Remarks  upin  the  whole  as  tifual. 

Mr.  Sol.  Gen.  This  is  a  Bill  for  attainting 
Sit  John  Fdiwkk  of  High  Treafon  :  'Tis  the 
greateft  Crime  we  know  in  the  Law  ;  and,  I 
think,  the  greateft  Crime  known  in  a  Govern- 
ment. It  is  much  greater  than  Murther,  or 
any  thing  elfe  ;  becaufe  it  fubverts  the  Go- 
vernment, and  the  Law  whereby  thefe  Crimes 
are  punifhed  ;  and  Perfbns  fhould  be  deterred 
from  committing  thele  Crimes. 

Tt  hath  been  made  a  Queftion  by  the  Gen- 
tlemen at  the  Bar,    (  I   think  two  of  them  ) 
Whether  this  Matter   that  Sir  John  Fenwick  is 
indicted  and  accufed  of  is  High    Treafon  or 
not  ?  I  muff  confefs  I  heard   fomething  of  it 
without  Doors  ;   and  that  they  would  make  it 
out,  That   if  he   was   guilty  of  the  Matter 
charged  it  was  not  High  Treafon.     I  thought 
it  fbmewhat  a  bold  Matter,  but  did  not  think 
they  would  have  undertaken  it  in  this  Place, 
though  they  might  have  pretended  fome  Flaw 
in  the  Indictment.     But  it  feems  they  have  the 
Authority  of  a  good  Lawyer  in  it  ,  and  they 
have  quoted  one  learned  Author,  as  they  pleafe 
to  call  him  j    though  I  take  that  for  a  great 
Compliment :    I   believe  they  may  mean  my 
ftlf;  and  they  have  done  me  fome  Honour  ; 
for  they  fay  my  Lord  Chief  Juftice  Hales  was 
of  the  fame  Opinion  $  and  then  laid  fomething 
of  Dyer.     Now  he  hath  read   fomething  at 
large  out  of  that  Author  he  fpeaks,  and  chal- 
lenges any  one  to  fhew  any  Opinion,  That 
ever  a  Confpiracy  to  levy  War  was   High 
Treafon  within  the  Statute  of  z$Edw.\\\.  Now 
I  would  give  a  Challenge  on  the  other  Side, 
That  he  would  fhew  me  any  Opinion  before 
that  Time,  or  fince,  That  a  Defign  to  depofe 
the  King  is  not  High  Treafon   within   that 
Statute  ?  The  Author  that  he  fpeaks  of,  fays 
that  exprefly  in  the  Matter  of  my  Lord  Ruf- 
fel,  and  tells  you  particularly  ;  and  in  Sthe  Go- 
vernment Vindicated,  which  was  only  an  An- 
fwer  as  to  the   Profecution  of  my  Lord  Ruf- 
fel,  there  are  feveral  Cafes  cited,  That  a  De- 
fign to  depofe  the  King  was  High  Treafon, 
and  agreed  to  by  that   very  Perfon  ;  and  it 
always  was  agreed  to  be  High  Treafon.  Then 
take  the  State  of  this  Cafe,  and  that  of  my 
Lord  Rnjfil :  The  great  Matter  was,  That  he 
lent  fome  Perfbns  to  view  the  Guards  (it  was 
faid,  in   order   to  feize  the  King)  ;  this   was 
Evidence  againft  my  Lord  Rttjfel  for  a  Con- 
fpiracy to  levy  War  :  But  it  was  faid,  That 
this  was  not  fb  much   a  Confpiracy  to  levy 
War  againft  the  King  as  againf^.  the  Guards. 
But  this  is  of  a  quite  different  Nature  :  Capt. 
Porter  hath  given  you  an  Account  of  it,  (and 
I  think  Goodman's  Examination  is  to  the  fame 
Purpofe) :    That  they  met  in    Leadcn-hall- 
Strect,    and  confulted   how    to    bring    King 
James  back  again  ;    and  the  only   Method 
they  could  think  of  was,to  fend  Chamock  over 
to  King  James,  that  he   might  prevail  with 
the  French  King  to  fend  them  10,  -co  Men, 
and  they   would  meet  him  here   with  2200 
Horfe;  and  for  what  Purpofe   was  this?    It 
was  to  bring  back  King  James  again.    I  would 
be  glad  to  hear  if  thole  Gentlemen  that  were 
at  the  Bar,  or  any  Body  elfe,  could  fay  this 


was  any   thing   elfe    but  a  Defign  to   depofe     >^'A 
King  iVilliam  ?  And  they  can't  fhew  me  one  8  VV-  iIf" 
Lawyer's  Opinion,  but   that  defigning  to  de-v"^~V">>' 
pofe  the  King  was  ever  called  the  imagining 
the  Death  of   the  King  within  the    Statute  of 
25  Edw.  I II.   The  firft  Resolution  of  this  Mat- 
ter was  pretty  early  •    I   think  it   was  Henry 
IV's  Time,  and  that  was   pretending  Richard 
II.  was  alive,  and  that  he  was  the  lawful  King. 
So  that  the  Matter  is  Treafon,  as  it  is  charged 
in  the  Indictment. 

Then  as  to  the  Precedent,  That  'tis  an  ill 
Precedent:  I  muft  confefs  J  am  not  afraid  of 
a  Precedent  of  this  Kind.  I  fhould  be  glad  if 
thefe  Gentlemen  fhould  turn  back, and  fee  how 
many  Attainders  have  been  by  Act  of  Parlia- 
ment :  But  I  dare  fay,  there  have  been  more 
Men  deftroyed  by  the  irregular  Judgment  of 
a  Commiffion  of  Oyer  and  Terminer,  than 
by  all  the  Acts  of  Parliament,  whether  legal 
or  illegal. 

*  As  to  what  they  fay  of  my  Lord  Coke,  who 
mentions  the  Attainder  of  my  Lord  Cromwell, 
and  Sir  J.  Mortimer,  the  Gentleman  pretends 
to  repeat  my  Lord  Coke's  Words  at  large  -  but 
he  did  not  deal  fo  well  as  he  ought  .to  do  by 
you  ;  for  he  fhould  have  told  you  all  my  Lord 
Coke  telis  you  ,  That  Cromwell  was  never 
brought  to  anfwer,  neither  permitted  to  fay 
any  thing  for  himielf,  neither  in  Parliament, 
nor  where  he  was.  Now,  pray  Sir,  is  this 
the  prefent  Cafe  ?  Hath  not  Sir  John  Fenwick 
been  heard  by  you  ?  I  would  be  glad  that 
Gentleman,  or  any  body  could  fhew  me,  that 
any  Perfon  hath  had  fb  fair  an  Hearing  before 
Commiflioners  of  Oyer  and  terminer,  as  Sir 
John  Fenwick  hath  had  before  you.  As  to 
Sir  J.  Mortimer,  'tis  much  of  the  fame  Na- 
ture. My  Lord  Coke  fays,  there  was  a  Jea- 
loufy  of  Sir  -J.  Mortimers  pretending  to  the 
Crown  y  and  becaufe  they  fufpected  him,  they 
did  give  out  that  he  faid,  That  the  Earl  of 
March  was  Heir  to  the  Crown;  and,- if  he 
did  not,  he  would  pretend  to  it  himfelf, :  &c. 
Now,  fays  my  Lord  CoL;  this  was  but  a  bare 
Pretence,  and  nothing  elfe.  He  fpeaks  as  if 
he  did  not  ever  think  him  guilty  of  thofe 
Words  ;  and  fays,  having  indicted  him,  they 
not  being  able  to  proceed  that  Way,  they 
made  it  good  by  Act  of  Parliament,  and  he 
was  condemned.  So  that  what  my  Lord  Coke 
complains  of  is,  That  thefe  Perfons  fo  con- 
demned were  never  heard  :  And,  if  this  be 
the  Truth  of  the  Matter,  thefe  Precedents 
(with  Submiflion)  have  no  Ajftinity  with  yours. 
But  I  believe,  this  may  be  faid  in  this  Cafe, 
Sir  Jchn  Fenwick  hath  been  heard,  and  that 
more  than  ever  any  one  in  Parliament  was  be- 
fore, in  a  Capital  Matter. 

As -to  the  Cafe  of  my  Lord  .  St r afford,  he 
had  Counfel  afngned  him  to  Hand  by  and  hear, 
but  not  to  prompt  him.  If  there  arofe  anv 
Point  of  Law,  he  was  to  propofe  the  Matter 
to  the  Lords,  and  the  Counsel  was  to  aff.fi: 
him  by  their  Directions.  And,  in  the  Calc 
here  before  you,  you  have  allowed  Sir  Jr. 
Fenwick  Counfel  ;  not  only  to  afiift  him  in 
Point  of  Law,  but  to  aflift  him  in  Point  of 
Fact  too.  They,  have  made  Anfwer  for  him  ; 
fo  that  I  fay  he  hath  been  tried  fairer  than  any 
Man  ever  was  in  Parliament,  be  it  upon  BUI, 
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or  upon    Impeachment;    that  is,  as  to  the 
Matter  of  Precedent.     Then  it  hath  been  faid, 
This   would  not  be  good  before  the  Judges. 
I  muft  confefs  it;  but  the  Evidence,  Captain 
Porter  gave  of  his  own  Knowledge  of  Sir  John 
Fen-flick,  every  body  will  agree,  is  what  the 
Law  will  allow.     But  he  is  but  a  fingle  Wit- 
nefs,  and  you  ought  not  to  proceed  upon  the 
Evidence  of  a  fingle  Witnefs.     Let  us  lee  how 
the  Law  ftands  upon  the  whole  Matter.    You 
have  made  an  Act  of  Parliament  laft  SefTions, 
and  I  own   the  Law   was   before  that,  that 
there  mould   be   two  Witneffes   in  Caie    of 
Treafon  ;  but  all  that  goes  no  farther  than  to 
Trials  in  the  King's-Bencb,  and-  Commiffions 
of  Oyer  and    terminer    and  Goal  Delivery. 
And  if  you  look  upon  thofe  Acts,  'tis  very 
plain,  for  they  refer  moftly  unto  the  Judges, 
what  they  (hall  do  in  fuch  and  fuch  Cafes : 
But  then  you  will  fee  what  is  the  Reafon  of 
making  thofe  Rules :  I  think  there  was  good 
Reafbn  that  you  mould  not  put  that  Power  in 
Perfbns  below  that  you  have  in  your  felves  : 
You  give  them  Rules  to  proceed  by,  and  they 
are  to  keep  up  ftridtly  to  them  :  You  may  act 
by  other  Rules.     'Tis  one  thing  when  I  com- 
mand  my    Servant  to  do  fuch  a  Thing,  and 
another  thing  when  I  acl  my  felf :  And  there 
is  a  Difference  when  a  Judicature   is  by  few, 
and  when  'tis  by  many ;  the  Law  puts  a  great- 
er Confidence  in  many,  than  in   a  few.     The 
ordinary  Trial  is  by  twelve  Jurors;  but  if  it 
be  a  Matter  of  an  high  Nature,  as  an  Attaint, 
then  it  fhall  be  by  twenty-four  ;  and  you  do 
prefer  a  greater  Number  in  every  thing  to  a 
few.     'Tis  faid,  tho'  a  Judge  do  think  in  his 
Confcience  a  Perfon  guilty,  yet  he  ought  not 
to  make  ufe  of  that  private  Knowledge  ;  and 
a  Cafe  was  quoted  out  of  H.  4.  but  I  think 
that  Judge  might  have  behaved  himfelffbme- 
thing  better  than   he  did ;  and,,  fure  I  am, 
now  he  would  be  blamed.     I  do  not  fay  that 
a  Judge,  upon  his  private  Knowledge,  ought 
to  judge,  he  ought  not :  But  if  a  Judge  upon 
the  Bench  knows  any  thing  whereby  the  Pri- 
fbner might  be  acquitted  or  convicted  (not 
generally  known)  then,  I  fay,  he  ought  to  be 
called  from  the  Place  where  he  fate,  and  go 
to  the  Bar,  and  give  Evidence  of  his  Know- 
ledge :   And  fb  the  Judge,  in   H.  IV's  Time, 
ought  to  have  done,  and  not  to  have  fuffered 
the  Prifbner  to  have  been  convicted,  and  then 
get  a  Pardon  for  him  ;  for  a  Pardon  will  not 
always  do  the  Bufinefs  ;  for  there  may  be  a 
Forfeiture  that  the  King's  Pardon  does  not  re- 
ftore.     But  though  we  act  as  Judges  here,  do 
we  act  only  as  Judges  ?    I  thought  we  were 
as  well  Triers  of  the  Fact  as  Judges.    There 
is  this  Difference  between  the  Judicature  of 
Wefiminfter-Hall  and  this  Court.     They  are  to 
judge  upon  a  Fact  found  by  a  Jury  ;  but  we 
act  both  the  Part  of  a  Jury  in  trying,  and 
alfb  of  Judges   in  judging  what  the  Fact  a- 
mounts  to  :  So  that  if  a  Jury-man  may  make 
Ufe  of  his  private  Knowledge  to   acquit  the 
Prifbner,  as  (I  think)  no  body  doubts  but  'tis 
his  Duty  to  do,  then  every  Gentleman  in  this 
Houfe  may  make  ufe  of  his  private  Know- 
ledge to  acquit  the  Prifbner,  or  convict  him. 
I  confefs,  for  my  Part,  I  am  fatisfied,  that 
Sir  John  Fen-flick  is  guilty  of  this  Crime  for 
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which  he  ftands  accufed.  I  do  think  this 
Crime  is  High  Treafon:  I  think  there  is  no  8 
Danger  of  a  Precedent  in  this  Cafe,  if  you  s-/^rv 
convict  him,  being  convinced,  upon  the  Evi- 
dence you  have  heard,  that  he  is  Guilty.  I 
own,  if  any  Gentleman  think  he  is  not  guiky 
of  meeting  at  the  Kivgs-Head  Tavern  in  Lea- 
dciiha/l-Street,  or  at  Mrs.  Mountjoy's,  for  the 
Purpofe  given  in  Evidence,  he  ought  to  be 
againft  the  Bill :  But  I  think  every  Man  that 
is  of  that  Opinion  ought  to  be  for  the  Bill.  I 
am  one  of  thole  that  think  he  is  Guilty  ;  and 
therefore  am  for  committing  the  Bill. 

Mr.  Harcourt.     I  can  readily  agree  with  the  Mr.  Har- 
Gentleman  that  fpoke  laft,  that  High  Trea-  court» 
fbn  is  the  higheft  Crime  in  the  Law  ;  and  fur-^'J" 
ther,  That  the  Matter  of  the  Indictment,  that  zwHar 
is  mentioned  in  the  Recital  of  the  Act,  is  un- court) 
doubtedly  High  Treafon  :  And  I  am  fure  he 
will  agree  with  me  in  one  Thing  alfo,  That 
the  greater  the  Crime  is  that  any  Perfbn  is  ac- 
cufed of,  the  clearer  the  Proof  ought  to  be  by 
which  he  is  convicted. 

Some  Gentlemen  have  begun  their  Difcourfe 
in  Relation  to  the  Power  ;  but  fure  'tis  no 
Argument  becaufe  I  can  do  a  thing,  therefore 
I  will  do  it  ;  becaufe  we  have  Power  to  re- 
peal Magna  Cbarta,  and  all  other  fubfequent 
Laws  which  have  been  made  in  Favour  of 
Life  and  Liberty,  and  Froperty,  by  the  fame 
Confequence  we  ought  to  do  it.  A  better 
Reafbn  muft  be  given  me,  before  I  confent  to 
this  Bill. 

Then  for  the  Precedents  'tis  faid,  There 
have  been  many,  aud  many  have  been  men- 
tioned :  And,  if  I  thought  it  worth  while,  I 
would  mention  many  more  you  have  not  heard 
of:  As  for  Precedents  in  general,  they  are  fb 
far  imitable  as  they  are  grounded  upon  true 
Reafbn,  and  agreeable  to  Juftice :  But  I  don't 
remember  any  one  Precedent  of  this  Nature 
for  a  Perfbn  in  Cuftody,  forth-coming  to  be 
tried,  yet  to  be  attainted  without  a  Trial  at 
Law,  but  what  has  been  univerfally  branded  j 
and  they  all  feem  to  be  Reproaches  even  to 
thefe  ill  Reigns  in  which  they  were  ufually 
made  ;  and  rather  to  be  marked  out  as  Rocks 
for  us  to  avoid,  than  Patterns  for  our  Imita- 
tion. 

Before  I  particularly  mention  the  Facts  how 
they  ftand  before  you,  I  would  beg  Leave  to 
obferve  upon  the  general  Method  of  your 
Proceedings,  and  tell  you  what  ftaggers  me 
in  it. 

I  have  often  heard  this  called  a  Trial,  and 
that  we  are  the  Judges :  The  Gentleman  that 
fpoke  laft  gave  us  another  Title,  and  told  us 
we  were  the  Jury  alfb :  I  know  no  Trial  for 
Treafon  but  what  is  confirmed  by  Magna 
Charta^per Judicium  Varium,  by  a  Jury,  which 
is  every  Englijhman"s  Birth-right,  and  is  al- 
ways efteemed  one  of  our  darling  Privileges ; 
or  per  legem  terrce,  which  includes  mpeach- 
ments  in  Parliament  ;  but  if  it  be  a  Trial,  tis 
a  pretty  ftrange  one,  where  the  i:erfon  that 
ftands  upon  his  Trial  hath  a  Chance  toj  be 
hanged,  but  none  to  be  faved.  I  can't  tell 
under  what  Character  to  confider  our  felves, 
whether  we  are  Judges  or  Jurymen.  I  never 
heard  of  a  Judge,  I  am  fure  not  of  a  Jury- 
man, before,  but  he   was  always  upon  his 
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Oath :  I  never  heard  yet  of  a  Judge  but  had 
Power  to  examine  Witneffes  upon  Oath,  to 
come  to  a  clear  Sight  and  Knowledge  of  the 
Fad; :  I  never  heard  of  a  Judge,  but,  if  a 
Prifoner  came  before  him,  the  Prifbner  was 
always  told,  he  flood  upon  his  Deliverance, 
and  had  not  only  a  Power  to  condemn  the 
Guilty,  but  to  lave  the  Innocent.  Have  we 
this  Power  ?  Suppofe,  upon  fuch  a  Trial  as 
this  (if  it  muft  be  called  fb),ic  may  fo  happen^ 
that  a  Perfon  that  comes  before  us  fhould  be 
the  innocenteft  Man  in  the  World ;  what 
Judgment  is  it  that  we  can  give,  for  fo  much 
as  filch  a  Perfon  hath  made  his  Innocency 
fully  appear  ?  Is  the  Speaker,  by  his  Warrant, 
to  fend  him  back  again  to  Newgate?  You 
can't  difpoie  of  him  otherwife,  though  you 
were  fatisfied'of  his  Innocency  :  But,  in  fuch 
a  Cafe,  the  Party  muft  undergo  a  double 
Trial,  which  is  contrary  to  all  the  Rules  I 
have  heard  of.  If  I  am  a  Judge  in  the  Cafe, 
I  beg  Leave  to  tell  you,  for  my  own  Juftifica- 
tion  only,  what  a  Definition  I  have  met  with 
of  a  Judge's  Difcretion.  My  Lord  Chief 
Juftice  Coke  fays,  'tis  Difcernere  per  Legem  j 
and,  by  that  Difcretion,  I  beg  Leave  to  con- 
fider  this  Cafe  :  If  Judges  make  the  Law  their 
Rule,  they  can  never  err ;  but  if  the  uncertain 
arbitrary  Dictates  of  their  own  Fancies,  which 
my  Lord  Coke  calls  the  crooked  Cord  of  Dif- 
cretion, be  the  Rules  they  go  by,  endlefs  Er- 
rors muft  be  the  Effect  of  fuch  Judgments. 

As  to  this  particular  Cafe,  I  did  expect  from 
the  Gentleman  that  fpoke  laft,  that  he  would 
have  told  you,  there  was  a  plain  Evidence 
why  you  fhould  go  on  to  the  paffing  of  thL 
Bill  5  but,  inftead  of  that,  I  am  furprized  to 
hear  a  thing  mentioned,  that  in  Parliamen- 
tary Proceedings  a  Man  may  be  hanged  by 
one  Witnefs ;  certainly  that  is  not  to  be  taken 
for  granted. 

As  to  this  particular  Cafe,  I  would  take 
Capt.  Porter  as  upon  his  Oath,  for  Suppofi- 
tion  :  You  have  one  Witnefs  againft  Sir  John 
Fmwick  for  High  Treafbn  ;  and,  with  your 
Leave,  I  defire  to  examine  what  you  have 
more  in  this  Cafe. 

Yefterday  you  voted  a  Paper  to  be  read  — 
Goodman's  Narrative  or  Examination  ;  'tis  a 
different  Cafe  now  ;  you  have  it  before  you 
to  determine  upon.  Yefterday  the  Queftion 
was  only  for  hearing :  Bur,  Gentlemen,  now 
confider  how  far  they  ought  to  believe  it,  and 
the  other  Evidence  we  heard.  And  firft, 
there  is  fbme  Evidence  that  Clancy  tampered 
with  Porter,  and  gave  him  a  Sum  of  300  /. 
and  Co  they  would  infer,  becaufe  Porter  was 
tampered  with  to  be  gone,  therefore  Good- 
man was.  It  was  told  us  further  (and  I 
defire  I  may  be  informed,  if  I  am  miftaken) 
that  Clancy  faid,  he  came  from  Sir  John  Fen- 
wick,  and  afterwards  my  Lady  Mary  Fenwick 
laid  fhe  would  make  good  what  Clancy  had 
laid  :  And  from  thefe  Arguments  they  pre- 
fume  that  Sir  John  Fenwick  knew  of  it.  Give 
me  Leave  to  tell  you  a  Rule  I  never  heard 
contradicted,  That  Prefumption  is  to  be  made 
in  Favour  of  Life  ;  but  to  prefume  a  Man 
Guilty  becaufe  Porter  was  tampered  with  by 
another, — Becaufe  he  faid  it  was  by  Sir  'John 
Fenwick's  Order,  fhall  we  prefume  Sir  John 
No.  23. 


Fenwick  did  it  ?  Is  Hear  fay  to  be  Evidence  ?     idj'tf. 
Or  is  a  Man  to  be  had  to  the  Gallows  upon  8  ^  -  Iir- 
Prefumption  ?    How   often,    and    with   how  <w/^"v* 
much  Reafon    have  we   heard   Examinations 
againft  Judgments,   upon   Preemptions,  Inu- 
endo's,  conftructive  and  accumulative  Trea- 
fbn ?  &c. 

Gentlemen,  There  is  fbme  further  Evidence  -3 
and  that  is  of  what  was  fworn  at  Cook's  Trial: 
And  fbme  Gentlemen  thought  fit  to  have  the 
Record  read,  and  an  Examination  of  what  was 
fworn  there,  I  can  never  go  fo  far  as  to  think 
it  reafbnable,  That  what  Evidence  hath  been 
given  in  one  Cafe  fhould  affect  another  Man  , 
but  all  this  is  to  be  anfwered,  by  calling  it 
Parliamentary  Proceedings.  We  doubt  'tis 
no  Evidence  in  the  Courts  below  ;  but  they 
are  mentioned  with  fome  kind  of  Difdain,  as 
very  inconfiderable.  In  this  Cafe,  I  beg  Leave 
to  fay  this  in  their  Vindication,  That  what- 
ever the  Rules  of  Wejlminfter-Hall  .are,  'tis 
not  therefore  Reafon,  becaufe  'tis  'a  Rule  ; 
but  becaufe  'tis  Reafon,  and  Reafon  approved 
of  by  long  Experience,  therefore  'tis  a  Rule  : 
And  if  they  make  their  Rules  for  that  Caufe, 
I  hope  that  is  a  Caufe  why  we  fhould  imitate 
them :  But  I  would  not  have  thofe  Rules 
thought  Matters  of  Form,  but  Subftance,  or, 
more  properly,  Part  of  the  Law  it  felf. 

Upon  the  whole  Matter,  if  no  Gentleman 
will  give  us  a  Reafon  why  this  is  Evidence, 
but  one  Witnefs,  and  that  not  upon  Oath  ; 
and  if  we  are  come  to  our  Parliamentary 
Difcretion,  to  fupplv  that  Defect,  the  Want 
of  the  other,  'tis  a  Difcretion  I  will  difclaim 
all  the  Days  of  my  Life  :  And  I  hope  you 
will  reject  the  Bill. 

Sir  Sthomas  Littleton.  Sir,  I  fhall  not  trou-  Sir  Tho- 
ble  you  long  in  this  Debate,  that  hath  taken  mas  Lit- 
up  fo  much  of  your  Time  already  in  thetleCon' 
Confideration  of  fbme  Matters  we  have  been 
upon ;  though  I  did  think  your  Time  not  very 
regularly  fpent,  till  this  Occafion  offered  it 
felf  I  hope,  therefore,  now  it  will  take  up 
lefs  of  your  Time  :  I  fee  the  great  Matter  that 
was  infifted  on  before,  is  infifted  upon  ftill  -3 
and  I  do  think  we  may  fay  it  among  our  felves, 
though  we  would  not  let  the  Counfel,  That 
we  are  tied  up,  in  this  Cafe,  by  the  Rules  of 
Weflminfler-Hall  ;  but,  I  believe,  if  that  was 
the  Cafe,  and  the  Queftion  was  no  otherwife 
than  whether  or  no  we  are  tied  up  by  the 
Rules  of  IVefiminfier-Hall,  I  believe  it  would 
receive  a  Determination,  that  we  are  not 
bound  up  to  thofe  Rules. 

But  I  will  take  leave  to  tell  you  what  I 
think  is  proper  for  us  to  ground  our  Judgment 
on.  I  think  the  great  Reafon,  even  of  thofe 
that  are  againft  the  Precedent,  why  they  did 
admit  Sir  John  Fenwick  to  have  Counfel,  and 
to  examine  Wjtnefles,  if  we  had  any,  and  to 
crofs- examine  the  Witneffes,  and  why  they 
were  willing  to  hear  Evidence  on  both  Sides 
in  the  Nature  of  a  Trial ;  the  great  Reafon 
was,  becaufe  that,  in  a  Cafe  of  fb  great  Con- 
fluence as  this  is,  they  would  have  the  beft 
Information  they  could  obtain.  Why  did 
they  defire  to  be  informed  ;  but  that  after- 
wards they  could  lay  their  Hands  upon  their 
Hearts,  and  give  their  Judgment  upon  their 
private  Opinion,  Whether  he  was  guilty  or 
3  R  no  ? 
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\6$6.  no  ?  They  fay,  we  are  not  to  give  our  Judg- 
^J^/J^'ment  upon  our  private  Opinion  ;  I  aiways 
v^»^  wiJ!.  (It  was  not  long  ago  we  were  not  to 
have  our  Religion  upon  our  private  Opinion 
neither.)  And,  when  I  am  juftified  in  that,  I 
will  rely  upon  it :  Whether  this  be  ftricily 
legal  Evidence,  I  do  not  lay  fb  much  Weight 
upon  it,  as  whether  it  hath  fatisfied  my  Con- 
icience  ;  and  I  believe  there  is  not  a  Man  in 
the  Houfe  but  is  fb  (upon  what  he  hath  heard), 
and  doth  believe  that  Sir  John  Fenwick  is 
Guilty  ;  and,  if  we  believe  he  is  Guilty,  I 
would  be  glad  to  know  by  what  Rules  in  the 
World  any  Man  can  give  his  Vote  againft  this 
Bill,  being  of  that  Belief.  And  I  tell  you 
why  I  think  every  Man  believes  fb«— becaufe 
every  Man  in  the  Kingdom,  that  hath  not 
heard  fb  much  as  we  have  heard,  does  believe 
him  to  be  fb  :  And  I  can't  think  that  their 
Reprefentatives  only  fhould  be  of  another  O- 
pinion. 

What  Evidence  have  you  had  ?  You  have 
had  Capt.  Porter's  Evidence,  and  that  would 
be  good  even  in  inferior  Courts :  And  befides 
that,  you  have  the  Evidence  of  what  Goodman 
did  fwear  before  the  Grand  Jury  ;  you  have 
heard  what  he  did  fwear,  and  the  Grand  Jury 
did  believe  him:  You  have  heard  likewiie 
what  he  did  fwear  in  another  Caufe  to  the 
Petit  Jury,  and  they  believed  him,  and  con- 
victed the  Prifoner  upon  it :  And  though  this 
be  not  legal  Proof,  ftrictly  fpeaking,  will  any 
body  fay  that  I  have  Reafbn  to  disbelieve  this 
Man,  and  think  he  hath  fworn  falfe  ?  Ay,  but 
here  is  but  one  Witnefs,  Gentlemen  tell  you. 
I  will  put  a  Cafe  where  I  believe  this  Houfe 
would  attaint  a  Man  without  any  Witnefs. 
Suppofe  two  Peribns  had  feen  Sir  John  Fen- 
wick kill  the  King  (I  believe  we  fhould  not 
have  pulled  him  in  Pieces  in  a  barbarous  Man- 
ner, but  he  would  have  had  a  Trial)  ;  and 
fuppofe,  before  his  Trial,  they  had  been  con- 
veyed away,  if  before  they  had  fworn  this  to 
a  Grand  Jury,  and  they  had  found  the  Bill ;  I 
believe  this  Houfe  would  have  attainted  him 
for  it. 

Sir,  I  do  not  think  that  we  fhould  ftand 
upon  thefe  little  Niceties,  nor  be  bound  by 
the  little  formal  Proceedings  of  other  Courts, 
when  the  Government  is  at  Stake.  We  •  are 
fent  hither  to  take  Care  that  the  Publick  Safe- 
ty do  not  fuffer  any  Mifchief  from  the  Ene- 
mies of  it  :  We  have  had  flot  upon  Plot  ; 
and  I  have  heard  fb  much  faid  on  Behalf 
of  the  Lancajbire  Plot  without  Doors,  that  I 
wifh  we  do  not  get  an  ill  Name  upon  our  felves 
before  we  have  done.  We  have  this  Power 
to  exert  upon  extraordinary  Occafions ;  and 
here  is  a  Man  that  hath  endeavoured  to  fub- 
vert  the  Government  and  Well-being  of  them 
that  fent  you  hither.  I  hope  you  will  ufe  it 
now  ;  and  if  they  knew  who  were  not  of  that 
Opinion,  I  believe  thofe  that  fent  them  would 
hardly  fend  them  any  more. 
J&.Howe.  Mr.  Howe.  Sir,  as  to  the  Argument,  That  if 
it  was  known  how  we  gave  our  Opinion,  thofe 
that  are  againft  this  Bill,  the  People  would  not 
chufe  them  again  :  I  am  not  afraid  of  that, 
I  have  been  told  fo  often  :  And  yet  I  find  the 
People  that  I  live  amongft,  ufe  me  better  and 
better  every  Day  ;   and  I  believe,  Sir,  they 


will  defire  to  ufe  me,  when  they  will  lay  other     k»s£' 
Men  afide.     I  muft  in  fome  Meafure   fupport  8  W' IIL 
what   was  feemed   to  be  reflected  on  an  Ho-  ^*~^ 
nourable  Gentleman^  in  that  he  faid^  he  had 
rather  be  tried  by    12  than  400.  I  am  of  his 
Opinion,  and  this  is  my  Reafbn  for  it :  I  have 
my  lawful  Challenge  in  Cafe  of  the  \z  ;  and 
if  there  be  any  on  the  Pannel  I  have  offended, 
I  can  defire  they  may  be  withdrawn,  and  that 
cannot  be  done  in  any  Cafe  here. 

But  Gentlemen  put  the  Strefs  of  their  Ar- 
gument upon  that  which  no  Body  denies,  and 
prove  it  handfbmely  ;  and  well  they  may  :  For 
it  is  felf-evident,the  Power ,of  Parliament  they 
infift  on,  when  no  Body  pretends  but  we  have 
a  Power  to  do  what  we  pleafe:  But  I  muft 
fay  of  their  Power  what  BracJon  fays  of  the 
King's  Power,  Hoc  tamcn  ncn  potejl  facere,  quod 
nonpoteft  jufte  faeere.  It  is  faid,  we  are  not 
tied  up  to  the  Rules  of  IVeJiminfler-Hall;  we 
are  not  fo :  But  I  beg  Leave  to  tell  them, 
that  what  is  Reafbn  and  Juftice  in  Ifeftminfter- 
Hall,  is  fo  every  where.  And  I  do  take  thefe 
particular  Points,  we  fpeak  of,  to  be  grounded 
upon  Reafon  and  Juftice,;  and  fo  far  we  are  to 
purfue  them. 

Two  Evidences  was  not  given  as  a  Reftraint 
upon  IVeJiminfier-Hall,  for  Fear  they  fhould 
do  fbmething  that  is  ill,  for  they  are  anfwer- 
able  for  every  Thing  they  do  ill  ;  but  they 
were  allowed  to  the  People  of  England,  that 
they  might  have  a  fair  Trial  ;  and  it  was 
thought  conformable  to  the  Laws  of  God,  the 
Law  of  Reafon,  and  the  Law  of  all  Counr 
tries.  That  no  Man's  Life  fhall  be  taken  away 
upon  any  particular  Occafion :  And  for  to  fay, 
that  a  Man's  Life  may  be  taken  away  by  two 
Witneffes  in  one  Place,  and  by  one  in  ano- 
ther, is  to  fay,  that  there  is  no  certain  Rule 
to  prove  a  Man  guilty  of  a  Crime  that  may 
forfeit  his  Life,  which  is  not  admitted  in  any 
Country  whatever. 

But  truly,  Sir,  we  are  going  a  little  fur- 
ther; for  the  Gentleman  before  told  you,There 
was  no  need  of  two  Witneffes;  one  would 
ferve :  But  now  they  go  a  little  further,  for 
they  tell  you  there  needs  never  a  one  at  all; 
for  I  do  fay,  If  every  Gentleman  here  is  to 
be  guided  by  his  private  Opinion,  there  is  no 
Man  but  before  he  heard  this  Caufe,  did  con- 
ceive in  their  Opinion  fbme  Judgment  of  his 
Guilt:  And,  Sir,  I  think  no  Man  but  would 
have  told  you,  that  would  have  been  an  un- 
juft  Judgment. 

But  they  do  fay,  That  the  Bill  of  Treafbn 
that  was  made  laft  Seffions  of  Parliament,was  to 
limit  IVcfiminfter-Hall ;  and  that  I  will  truft 
that  with  my  felf,  which  I  will  not  truft  with 
my  Servant.  Why  truly,  if  I,  or  my  Servant, 
was  to  commit  an  Error,  or  a  great  Crime,  I 
had  rather  my  Servant  did  it  than  my  felf : 
But  I  do  not  think  that  my  Servant  fhould  be 
bound  up  from  doing  an  unjuft  Thing,  and 
my  felf  fhould  have  the  Liberty  to  do  it. 
Another  Thing  that  Law  provided  againft 
was,  the  People  fhould  not  be  hanged  with- 
out fufficicnt  Evidence;  and  thefe  Things  have 
been  long  complained  of:  But  I  never  thought 
that  the  Evidence  of  one  Witnefs  and  one 
Witnefs  would  be  fupported  in  thefe  Days. 

But, 
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But,  Sir,  what  have  you  done  ?  We  have 
prevented  People  being  executed  by  an  Arbi- 
trary Power,  and  in  an. unlawful  Way  in  Weli- 
minfter-Hall ;  but  if  you  give  this  Example, 
you  have  brought  the  fame  Proceedings  into 
this  Houfe,  and  that  they  may  be  perpetually 
executed  here  ;  and  fb  the  Subject  will  be 
never  the  fafer  for  the  Bill  of  Treafbn. 

And  I  do  believe  Iikewife,  that  it  is  better 
that  a  very  heinous  Fault,  or  a  Miftake,  fhould 
be    committed   in   iVefiminfter-Hall    for    ten 
Years  together,  than  once  perpetrated  in  this 
Houfe :  And  my  Reafbn  is  this ;  becaufe  iVeft- 
minfler-Hall  have  a  Law  to  be  tried  by,  if 
they  tranfgrefs  that  Law,  and  there  is  a  Way 
by  turning  out  of  Judges  and  other  Things  ; 
and  this  Houfe  hath  no  Superior  Power,  and 
when  they  do  a  Thing   they  make  it  a  Law  : 
So  that  this  Houfe  (as  it  hath  often  been  ob- 
ferved)  can  make  this  Nation  unhappy ;  be- 
caufe this  Houfe  can  only  eftablijb  Arbitrary 
Power  and  Mi;ery  t/pcn  this  Nation  by  a  Law. 
Sir,  as  to  the  Evidence,  to  fay  fbmething  to 
it,  fince  every  Body  hath  fpoke  to  it  ;  for  my 
Part,  I  do  confefs  to  you,  the  longer  I  fit  here, 
and  the  more  I  have  heard  of  this  Trial,  the 
lefs  I  have  been  convinced  within  my  feif,  that 
thefe  Witneffes  can  know  any  Thing  of  Sir 
John  Fenwik's  Guilt.     I  have  heard  Captain 
Porter  give  his  Evidence ;  but  that  is  no  fuffi- 
cient  Proof  to   me  :  I  have  heard  what  Evi- 
dence Goodman  did  give  to  the  Grand  Jury ; 
but  whether  they  did  ask  fuch  Queftions  as  I 
fhould,  if  I  had  been,  of  the  Grand  Jury  ;  or 
whether  they  did  confront  him  with  Evidence, 
I  cannot  tell?  Therefore,  though  the  Grand 
Jury  was  convinced  by  it,  it  is  no  Reafbn  to 
convince  us ;  becaufe  we  might  not  be  con- 
vinced by  the  fame  Evidence. 

But  to  go  farther :  There  is  very  great  Rea- 
fbn to  believe  that  Goodman  was  not  then  at 
this  Place,  and  that  not  one  Word  that  Good- 
man fays  is  true.  I  have  fuch  Reafbn  for  what 
I  fay,  that  if  Cook's  Trial  had  been  before 
this  Houfe,  (not  to  arraign  IVeftminfier-Hall, 
though  I  think  we  are  a  Superior  Power,  and 
I  may  fey  what  I  pleafe  of  that  Trial) ;  1  fay, 
if  Cook's  Trial  had  been  before  this  Houfe, 
and  what  I  have  heard  be  true,  I  do  think 
they  would  hardly  have  found  Cook  guilty  up- 
on Goodman's  Evidence:  It  is  pretty  evident 
now,  Goodman  was  not  at  the  Kings-Head ; 
for  there  were  three  as  pofitive  Evidence  as 
could  be,  that  he  was  not  at  that  Place  when 
he  fwore  he  was :  And  I  obferve  a  little  Fai- 
lure in  Captain  Porter's  Evidence  in  that  Point; 
for  I  don't  think  it  proved  by  Captain  Porter^ 
that  Goodman  was  by  when  this  Difcourfe  was; 
for  he  fays  he  fpake  of  this  Thing  at  Mrs. 
Mountjcy's,  and  dined  there. 

Members.  No,  no  :  It  was  at  the  King's- 
Head. 

Mr.  How.  Well,  there  was  but  one  Place 
where  it  was.  Now,  whether  Captain  Porter 
heard  them  talk  of  it  before  Goodman  came 
in,  or  whether  Goodman  be  a  good  Witnefs, 
he  having  been  there  but  the  latter  Part  ot 
the  Time,  which  feemed  to  me  to  be  the 
Time  they  fhould  have  given  over  their  Talk 
of  the  Bufinefs,  they  having  been  fb  long  to- 


gether before ;  but  it  does  not  appear  to  me,    1696. 
that  Goodman  can  be  a  good  Witnefs.  s  ,    ;  Iir- 

But  I  take  it,  that  it  is  not  juft,  nor  reafbn-  v*/*s" 
able  to  find  a  Man  guilty  upon  one  Witnefs 
and  Circumftantial  Evidence.  I  did  mention  a 
Cafe  where  there  was  a  pofitive  Witnefs,  and 
a  Circumftantial  Witnefs,  it  was  in  my  Lord 
Ddamere's  Trial  ;  and  yet  that  was  not  thought 
a  convincing  Argument  by  the  Lords  to  find 
him  Guilty;  and  I  hope  no  Confideration  will 
oblige  us  to  do  that  which  I  am  fure  we  fhould 
blame  them  for  doing. 

The  Cbnfequence  of  this.  Gentlemen  fay, 
they  do  not  fear  :  I  believe,  if  Sir  John  Fen- 
wick  had  been  told  when  he  Was  Major-Gene- 
ral  of  King  James's  Army,  that  I  fhould 
come  here  to  fit  upon  his  Life,  he  would  have 
laughed  at  it,  and  thought  it  impoffible ;  but 
the  contrary  has  happened  :  And  I  have  feen. 
Parties  hang  one  another  with  fuch  Violence, 
I  pray  God  we  may  keep  from  it.  I  do  not 
know,  we  are  all  concerned  in  fb'me  Meafure, 
it  having  been  the  Unhappinefs  of  this  Nation, 
that  at  one  Time  or  another  every  Body  hath 
been  concerned,  that  they  may  have  a  Pro- 
ceeding of  this  fort  againft  them,  and  this  fur- 
mounts  all  that  at  prefent  Gentlemen  can  do  $ 
for  it  extends  beyond  all  Pardons,  and  will 
reach  be'ybnd  the  Ad  of  Indempnity.  God 
knows  who  may  be  ferved  fb^  notwithftanding 
all  the  Acts  of  Indempnity. 

Sir,  there  is  one  Thing  that  is  faid  further, 
which  the  Gentlemen  at  the  Bar  conclude  with, 
as  a  fubftantial  Argument  that  we  do  not  aim 
at  Sir  John  Fenwick's  Blood  (God  forbid  we 
fhould),  but  at  his  Confeffion  :  You  will  here 
read  the  Bill  once,  and  twice  will  commit  and 
pafs  the  Bill  (Sir  John  Fenwick  not  confefling), 
and  ftill  this  is  not  to  aim  at  his  Blood  :  But 
it  happens,  perhaps,  that  this  Man  knows  no 
more  of  this  Matter;  and  this  Man  is  racked 
in  a  manner  to  Death  from  Reading  to  Read- 
ing, becaufe  he  does  not  confefs ;  and  at  laft 
he  comes  to  be  hanged,  drawn  and  quartered 
(inftead  of  High  TreafonJ*,  for  not  confefling 
it. 

This  I  take  to  be  the  dangerousefl  Part  of 
all  the  Arguments  that  have  been  urged  :  For 
this  I  muft  tell  you,  that,  according  to  my  pri- 
vate Opinion,  I  do  believe  that  Sir  John  Fen- 
wick does  know  of  no  more  Perfbns  concer- 
ned (nor  do  I  believe  he  knows  all  that  he 
fays)  than  he  tells  you.  He  hath  not  been  a 
Man  that  hath  kept  Company  with  great 
Men :  He  hath  generally  relieved  the  poor  Ja- 
cobite Officers:  There  are  five  People,  as  I 
take  it,  he  hath  told  you  he  did  converfe 
with;  I  would  fain  know  in  what  Plot  any  Man 
converfes  with  above  Five  of  the  Plotters  ? 
There  may  be  a  Plot  that  may  be  moft  dan- 
gerous, and  yet  a  Perfbn  that  knows  of  this 
Plot,  may  not  know  above  two  or  three  others 
that  are  concerned  in  it. 

But  the  great  Argument  is,  fake  care  of 
your  Government.  In  the  firft  Place,  they  muft 
fuppole  the  Safety  of  the  Government  de- 
pends upon  his  Execution,  or  why  do  they  ufe 
it  as  an  Argument  ?  But  I  wifh  they  would 
fhew  me  the  Government  would  be  one  Pen- 
ny the  worfe  if  this  Bill  does  not  pafs.  Do  you 
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1696.  want  Examples  of  Punifhment  to  deter  Men? 
kj^'  *  No; you  have  had  lawful  Proof againft four  or 
five  Perfons,  and  they  have  been  executed  : 
Here  are  Examples  made,  that  no  Body  for 
the  future  may  prefume  to  plot  together  and 
not  to  be  executed. 

What  is  the  Reafon  of  this  Bill  then  ?  Why, 
there  is  a  Plot  going  on,  Sir  Jrhn  Fenwick 
hath  been  imprifbned  this  fix  Months  and 
more;  and  will  you  hang  him  becaufe  there 
is  a  Plot  now  going  on  ?  What  Conlequence 
is  that  ?  Do  you  think  that  he  knows  any 
Thing  ot  it,  or  that  he  can  difcover  it?  It 
hath  ben  ftarted  fincehis  Confinement  it  may 
be,  and  he  knows  nothing  of  it :  So  that  as 
to  what  is  preffed  of  his  Confeffion,  I  know  no 
one  Thing  would  be  gained  by  it,  that  could 
be  ufeful  to  the  Government ;  for  I  believe 
all  hath  been  difcovered  already  that  he 
knows,  and  that  Plot  hath  been  utterly  difap- 
pointed,  and  they  have  been  fain  to  make  a 
new  one.  ^  ill  you  proceed  in  a  Bill  of  At- 
tainder, unlefs  the  Matter  be  of  the  greateft 
Confequence  ?  The  Preamble  of  the  Bill  for 
attainting  the  Duke  of  Monmouth  gave  a  fub- 
ftantial  Reafon  for  it,  that  he  was  in  Arms, 
and  could  not  be  brought  to  Juftice :  That 
implied,  that  if  he  could  have  been  brought 
to  Juftice,  they  would  not  have  attainted 
him. 

I  think  I  need  not  give  you  more  Argu- 
ments in  this  Matter,  I  wifh  I  could  hear  thofe 
that  have  been  given  well  aniwered.  I  (hall 
lay  no  more;  but  I  know  this,  that  my  pri- 
.vate  Opinion  fhall  never  guide  me  in  this 
Cafe;  it  is  not  the  fame  Thing  with  the  Cafe 
my  worthy  Country-man  put  :  In  the  Cafe  of 
Religion,  my  private  Opinion  does  not  affect 
other  Perfons;  indeed  it  does  the  Papifts, 
where  they  will  murther  others  that  are  not 
of  that  Religion. 

Mr.  Beyle.  The  Diforder  a  certain  worthy 
Gentleman  was  in,  makes  me  the  more  con- 
cerned, for  fear  of  falling  into  it  my  felf. 

I  hope  in  this  Debate,  Gentlemen  will  be 
very  cautious  of  ufing  it  as  an  Argument, 
What  Application  our  Votes  fhall  have  with- 
out Doors,  and  with  thofe  we  reprefent,  when 
we  are  to  give  Judgment,  as  far  as  in  us  lies, 
for  the  Life  and  Death  of  a  Man  ;  and  there- 
fore I  rauft  obierve,  that  the  Eagernefs  that 
is  juftifiable  upon  Impeachments,  may  not 
look  fo  well,  now  we  are  Judges  upon  a  Bill 
• .  of  Attainder.  You  have  gone  over  the  whole 
Courfe  of  the  Evidence,  and  I  believe  that 
this  Debate  will  fhew  you  pretty  plainly  what 
is  to  be  the  Fate  of  this  Bill ;  for  I  believe  all 
the  Arguments  will  now  be  ufed  that  can  be : 
As  to  what  hath  been  faid  of  extorting  a  Con- 
feffion, I  take  it  to  be  quite  out  of  the  Cafe. 

I  am  forty  to  be  engaged  one  Way  or  ano- 
ther :  I  would  not,  if  1  could  help  it,  out  of 
the  Houfe,  be  upon  a  Jury  of  Life  and  Death ; 
»  yet,  in  that  Cafe,  I  fhould  know  the  Law,  or 
be  told  it  by  the  Judges :  But  in  this  Cafe, 
we  are  both  Jurymen  and  Judges,  and  know 
not  what  Rules  we  are  to  go  by ;  but  fet  up  a 
Court  of  Equity,  which  hath  no  Bounds,  but 
our  own  Confciences. 

As  to  Sir  John  Fenwick,  I  know  him  not; 
as  to  his  Caufe,  I  am  fure  I  am  againft  it ;  but 


how  far  I  think  him  guilty  or  not,  I  think  is  1^6 
not  the  fingle  Point  to  be  confidered .  I  muft  8  w:  I1] 
confefs,  there  have  been  feveral  People  ac-  "^v-^ 
cufed  of  this  Conf piracy,  and  have  been  na- 
med by  the  Evidence  at  the  Trials;  and  I  be- 
lieve they  are  much  alike  Guilty,  being  upon 
the  fame  Evidence ;  but  as  to  all  that  hath 
been  opened  before  you,  and  proved,  it  can 
amount  to  no  more  then  this,  There  is  but  one 
Evidence,  which  by  the  Law  would  be  a  good 
Evidence  to  convidt  him  in  another  Place  ; 
and  therefore  I  do  agree  with  the  Gentleman 
that  ipoke  under  the  Gallery,  that  this  is  a 
very  extraordinary  Cafe;  for  one  Witnefs  is 
not  fjfficient  at  Law  to  convict  him,  and  the 
Law  would  be  very  different,  it  I  am  to  judge 
according  to  my  own  Opinion,  and  not  by 
the  Rules  prefer:  bed  by  the  Law  :  But  though 
this  Proceeding  is  not  ftridtly  according  to  the 
Law  of  the  ^and,  yet,  if  it  was  fuch  an  extra- 
ordinary Caie  that  required  you  to  difpenfe 
with  thofe  Forms,  and  come  to  this  extraordi- 
nary Manner  of  i  roceeding,  I  think,  for  my 
own  Part,  it  might  be  fupported  by  the  Ne- 
ceffity  of  it,  for  it  is  impoffible  that  it  fhould 
be  otherwife  in  Practice :  Thus,  when  the  Go- 
vernment is  at  Stake,  and  nothing  will  pre- 
ferve  it  but  the  breaking  through  the  fettled 
Forms;  then  the  Government  will  break 
through  them,  and  whatever  Rule  you  pre- 
fcribe,  it  will  always  happen  fb. 

There  is  a  very  extraordinary  Cafe,  and  that 
was  in  the  Confpiracy  of  the  State  of  Venice, 
above  a  Hundred  Years  ago,  I  think,  fet  on 
Foot  by  the  Spaniards ;  then  the  State,  to  get 
the  whole  Matter  out,  promifed  a  Pardon  to 
as  many  as  were  concerned  in  it;  and  after 
they  had  promifed  it,  and  treated  with  them 
about  it,  they  thought  it  neceffary,  for  the 
Prelervation  of  the  whole,  to  break  their 
Fa  th,  and  they  were  all  put  to  Leath.  This 
was  upon  Point  of  Prefervation  of  the  Go- 
vernment. 

But  Sir,  as  to  Precedents,  give  me  Leave 
to  lay,  I  do  not  give  that  Authority  to  them, 
unlels  I  know  all  the  Springs,  and  iecret  Hi- 
ftory  and  Tranfadtions,  that  were  their  Guide 
in  making  thofe  Precedents ;  and  as  to  Prece- 
dents that  have  been  quoted,  when  the  Parlia- 
ment has  declared  what  was  Treafbn,  and 
what  was  not  Treafbn,  or  have  declared  Con- 
ftructive  Treafbn,  they  may  be  grounded  up- 
on the  Statute  of  25  Jtdw.lll.  But  I  think, 
there  is  no  Statute  upon  which  they  can  ground 
the  Condemnation  of  a  Man  upun  one  Wit- 
nefs. 

In  the  Cafe  of  my  Lord  Strafford,  upon 
Constructive  Treafbns,  it  was  there  faid,  That 
it  was  a  Fire  that  had  lain  hid  for  240  Years; 
and  that  it  never  broke  out  before,  but  to 
confume  him  and  his  Pofterity.  It  was  an- 
fwered  by  Pjm,  If  that  was  the  Cafe,  it  was 
not  for  want  of  Law  to  juftify  fuch  a  t  ro- 
ceeding, but  all  that  Time  had  not  produced 
fuch  an  Offender. 

I  do  not  doubt,  but  if  any  one  will  confi- 
der  the  late  Confpiracy;  and  if  that  was  the 
Queftion,  but  it  was  as  extraordinarv  as  any 
Thing  can  happen  ;  for  it  was  to  fubject  their 
Country  to  a  Foreign  Power,  which  is  very 
extraordinary,  and  ieveral  Perfons  were  con- 
cerned 
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concerned  in  it :  Bur  there,  is  one  extraordi- 
nary Part  which  I  do  not  remember  this  Gen- 
tleman is  accufed  of,  and  that  is  the  ffaffina- 
tion.  Treafon  it  felf  is  a  very  extraordinary 
Crime  ;  but,  give  me  Leave  to  fay,  that  extra- 
ordinary Part  is  not  alledged  againft  this  Gen- 
tleman ,  and  this  Bill  does  not  feem  to  be 
brought  in  for  that,  wherein  he  is  concerned 
in  common  with  fbme  others,  but  for  the  fub- 
fequent  Matter  alledged  in  the  Bill.  This  Bill 
is  grounded,  not  fb  much  upon  that  he  is 
guilty,  as  a  great  many  more  are,  as  upon  fe- 
veral  Circumftances  which  have  happened  to 
no  Body  elie.  Give  me  Leave  to  inftance  in 
a  Cafe  now  in  my  Head,  (I  beg  your  Pardon 
that  I  ramble  ;  'tis  from  the  Awe  I  have  upon 
me  from  this  Affembly).  in  Catiline's  Confpi- 
racy; and  if  that  was  our  Cafe,  no  doubt 
there  would  be  another  fort  of  Argument  for 
it :  There  they  confulted  what  to  do  with  Ce- 
tbegus  and  the  other  Confpirators  ;  he  was  at 
the  Head  of  an  Army,  which  only  expected 
his  Orders  to  lay  Rome  in  Afhes :  The  Queftion 
was,  Whether  they  fhould  break  the  font  an 
Law  ?  And  for  the  Safety  of  the  Senate,  they 
were  put  to  Death  before  the  AfTembly 
rofe. 

Now  to  come  to  this  Part  of  it :  Though  Sir 
John  Fenwick  is  a  great  Offender,  yet  I  think 
his  Cafe  is  not  fo  extraordinary,  as  to  make 
you  proceed  upon  this  Bill.    I  do  take  his  li- 
ving, or  dying,  not  to  be  of  that  Confequence 
as  this  Bill  of  Attainder:  I  know  not  how  he 
comes  to  be  fb  confiderable  when  in  Hold  j 
for  when  he  walked  about  Town,  I  never 
heard  he  was  feared  or  regarded  at  that  Time. 
But  to  come  to  the  Allegations  in  your  Bill, 
upon   which  you  are  to  ground  your  Judg- 
ment ;  the  firft  Part  is  a  new  Confpiracy,  that 
is,  for  intending  to  create  a  Jealoufy  between 
the  King  and  thefe  Noble  Perfons:    As  to 
them,  you  have  already  paffed  a  Vote  in  their 
Juftification;  and  I  think,  their  Actions  may 
juftifie  them  to  the  World,  as  much  as  any 
Vote  of  the  Houfe  of  Commons  :  But  what- 
ever that  may   be,  T  think  it  was  a  foOlifh 
Piece  of  Confpiracy,  as  well  as  an  ill    one, 
for  one,  when  he  was  in  Danger  of  being  han- 
ged fbr  one  Plot,  to  venture  upon  another ; 
and  I  think,  there  was  at  that  Time  two  Wit- 
nefles  to  bring  him  to  his  Trial,  and  that  is  an 
Allegation  in  the  Bill.  And  as  to  the  Protract- 
ing  of  his  Trial,  it  is  natural,  and  fb  juftifi- 
able,  whether  innocent  or  not,and  what  every 
Body  attempts ;  and  no  Body  can  wonder  at 
it :  But  in  one  Cafe  or  the  other,  it  can  be  no 
ftifficient  Ground  to  attaint  him. 

The  next  Thing  that  is  faid  is,  That  he 
hath  been  the  Occafion  of  the  withdrawing  of 
the  Evidence.  Now  I  muft  obferve,  that  is 
not  alledged  in  the  Bill,  and  is  proved  but  by 
Hear-fay:Butfuppofeit  was  true,and  alledged; 
if  any  Man  concerned  in  Treafon,  fhall  en- 
deavour, by  Friends  or  otherwife,  to  get  off 
an  Evidence,  can  that  amount  to  that  which 
is  defigned  to  be  punifhed  by  this  Bill  ?  To 
High-Treafbn  ?  It  is  the  Part  of thofe  that  are 
entrufted  with  thofe  Matters,  to  be  in  Expe- 
ctation of  fuch  Practices.  What  are  Gaols 
for,  but  to  keep  them  in  Cuftody  ?  And  the 
People  employed  in  thofe  BufinefTes  are  to 
No.  23. 


to  take  Care  of  it.     Are  we  to  fupply  a  De-     in- 
fect of  what  ought  to  have  been  done  in  ano-  f^ji^' 
ther  tlace?  v/v»-» 

So  that  I  do  fay,  That  a  Precedent  in  an 
extraordinary  Cafe,  is  no  Precedent  to  be  ufed 
in  a  little  Cafe;  it  may  be  urged,  but  it  is  but 
a  Pretence:  When  you  have  paffed  this  Bill, 
which  is  the  Record,  the  Matter  will  appear 
no  otherwife,  than  are  the  Suggeftions  of  your 
BH1.  A  Man  hath  afperfed  great  Perfons, 
which  is  a  great  Fault  indeed  (for  he  is  not 
charged  with  the  withdrawing  of  the  Evi- 
dence); therefore  attaint  him  upon  one  Evi- 
dence: I  think  by  this  Bill  you  will  open  a 
Door  for  a  Precedent  of  all  Treafbns  of  the 
fame  Nature.  Sir,  there  have  been  many  Pre- 
cedents mentioned;  I  will  trouble  you  with 
none,  becaufe  moft  Gentlemen  have  read  the 
Argument  of  Mr.  St.  John  in  this  Cafe:  I 
muft  confefs,  unlefs  there  was  that  Neceffity 
as  is  pretended,  which. I  do  not  fee,  I  do  not 
fee  how  you  can  juftify  paffing  this  Bill  of  At- 
tainder, either  by  the  Law  of  God  or  Man4 
in  any  Nation  allowed. 

I  muft  confefs,  I  have  rio  manner  of  Con- 
cern how  this  Queftion  goes;  what  I  have  faid, 
is  more  to  fatisfy  my  own  Judgment,  than 
work  upon  other  People:  I  am  not  fatisfied 
there  is  that  Neceffity  that  is  pretended  j  and  * 

therefore,  as  my  Judgment  is  now  informed,  I 
cannot  give  my  Vote  for  committing  of  this 
Bill. 

Mr.  Harley.  It  would  be  very  unreafbnable  /*/»•  Harley 
and  impertinent  tq  trouble  you  long,after  fuch^/rtr" 
a  Debate  •  I  fhall  avoid  Repetition  of  what^fo/ 
hath  been  fuggefted  to  you,  much  better  from  Oxford.) 
other  Perfons  than  would  have  been  from  me. 

I  own,  'tis  a  Cafe  of  great  Concern,  and  it 
is  my  Misfortune  that  I  fhould  ever  fit  upon  a 
Thing  of  this  Nature  ;  but  I  will  difeharge 
my  Conference  always,  and  give  what  Argu- 
ments occur  to  me,  why  I  am  againft  this 
Bill. 

Gentlemen  have  been  pleafed  in  their  Argu- 
ments, to  enter  upon  the  Debate  of  your 
Power  and  Authority,  and  have  made  that  a 
Part  of  their  Argument;  but  I  think,  with 
Submiffion,  we  need  not  difpute  that  at  all. 
It  is  admitted,  that  there  hath  been  Bills  of 
Attainder  paffed  formerly,  and  your  Authori- 
ty is  not  under  Difpute;  for  theXegiflative  in 
all  Nations,  have  a  Power  lodged  in  them,  for 
the  Safety  of  the  whole. 

But  your  proper  Enquiry  is,  Whether  this 
is  fuch  a  Cafe  as  you  ought  to  exercife  this  ex- 
traordinary Power  ?  ornne  regnum  fub  grwviore 
regno :  Though  you  have  this  abfblute  Autho- 
rity, yet  it  is  to  be  executed  by  the  Rules  of 
Reafbn,  and  by  the  Rules,  (for  fuch  there  are) 
of  Eternal  Juftice ;  and  I  look  upon  this  as 
one  that  is  inviolable,That  no  Man  can  forfeit 
his  Life,  in  fuch  a  Cafe  as  this  is,  without  two 
Witneffes :  I  muft  adhere  to  that,  becaufe  I 
have  heard  nothing  in  this  Debate  that  can 
make  me  quit  that  Maxim ;  and  it  is  fuch  an 
antient  Land-Mark,  that  I  will  never  draw  a 
Curfe  upon  me,and  my  Pofterity,for  removing 
of  it.  I  beg  Leave  to  fpeak  with  this  Earneft- 
nefs  to  you. 

Gentlemen  have  been  pleafed  to  make  it 

Part  of  their  Arguments,  2'be  great  Danger 
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the  Government  is  in.  if  this  Bill  does  not  fuc- 
ceed-  I  will  not  ufe  many  Words,  but  I 
think  that  Argument  ought  not  to  be  taken 
in  the  Grofs,  but  to  be  examined,  Whether 
this  Argument,  of  the  Hazard  of  the  Govern- 
ment, is  of  equal  Poize  for  you  to  break  the 
Eternal  Rules  of  Juftice.  I  won't  quote  the 
Cafe,  becaufe  every  Gentleman  knows  it, 
(though  there  was  two  Witneffes  in  that  Cafe, 
to  put  an  innocent  Perfon  to  Death)  where.it 
is  urged,  the  Romans  wiJl  come,  and  take  our 
State  and  Nation  :  But  with  how  much  Rea- 
fon  that  was  urged,  every  Body  knows,  and 
how  far  Government  is  now  in  Danger.  Let 
us  confider,  Is  this 'Gentleman  out  of  your 
Power  ?  Is  the  Government  in  Danger  of  a 
Man  that  is  your  Prifoner?  Is  he  in  open  Re- 
bellion againft  yon,if  this  Law  does  not  pais  ? 
If  you  have  not  your  Hands  in  this  Blood  ? 
Is  he  not  under  the  Power  of  the  Law  ?  Did 
not  he  tell  you  fo  himfelf  ? 

Every  Gentleman  ought  to  have  a  Zeal  for 
the  Government,  and  I  wifh  it  was  as  vifible 
in  every  Thing  elie  j  but  if  that  be  fb,  give 
us  Leave  alfo  to  fpeak  with  Zeal  for  our  Li- 
berty and  Antient  Conftitution.  The  Argu- 
ment is  turned  two  Ways;  on  one  Side  you 
are  told,  1  hat  this  probably  may  make  him 
confefs  fomething  •  and  by  others,  he  is  to  be 
made  an  Example  of  Punifhment.  'this  is  the 
■fitft.  Beginning  of  a  Bill  0/  this  Nature;  but 
the  fame  Reafon  that  leads  you  to  this,  mull 
lead  you  to  all  the  reft:  The  fame  Reafon 
that  is  urged  for  this  Bi'l  to  make  him  confefs, 
will  lead  you  to  bring  in  a  Bill  to  make  him  a 
good  Evidence ;  this  every  Body  muft  allow 
to  be  the  Confequence  of  it ' 

How  does  this  Bill  come  before  you?  It 
comes  before  you  upon  a  villainous,  fcandalous 
Afperfion  of  fome  great  Men  ;  though  I  know 
them  not  all,  yet  I  have  a  great  Value  for 
them,  and  I  would  make  their  Cafe  my  own  : 
But  if  they  were  the  neareft  Relation's  I  had,  I 
•would  be  againft  this  Bill  upon  their  Account  ; 
and  let  any  one  examine  the  Reafon  of  it. 

Sir,  I  won't  run  into  Precedents,  but  only 
becaufe  it  hath  been  told  you,  That  the  Pre- 
cedents were  made  in  one  Reign  by  one  Fa- 
ction, and  then  the  Attainders  were  reverfed 
in  'another  Reign,  by  another  Faction.  There 
is  one  occurs  to  my  Mind  which  hath  been 
touched  at,  and  is  at  leaft  of  Inftruction  to 
me :  There  was  a  Cafe  in  Edw.  the  ITId's 
Time;  there  was  the  Depofition  of  a  King,  a 
King  barbaroufly  murthered,  and  his  Son  up- 
on the  Throne ;  and  there  was  the  Notoriety 
of  the  Fact,  for  which  a  great  Man  was  at- 
tainted in  his  Son's  Reign,  and  no  different 
Title:  And  four  Years  after,  a  Bill  was  brought 
in  againft  the  Earl  of  March;  and  one  of  the 
Articles  againft  him  was,  That  he  had  procu- 
red that  Attainder  of.that  Noble  Lord,  under 
Pretence  of  fbme  Letter,  or  Paper,  that  was 
figned  by  him  ;  which,  if  it  was  fo,  fays  the 
Record,  was  no  Evidence. 

I  lay  this  before  Gentlemen,  to  fhew  them 
how  Things  have  turned,  and  Precedents  that 


have  reverfed,  to  hear  that  quoted  as  a  Prece-     1696. 
dent   in  this  Houfe  :  It  is  not  whether  two  s  w-  IIL 
Witneffes  be  the  Rule  of  Weftminfler-Hall^  it  v-/"v"s~' 
is  the  Rule  of  right  Reafon ;  and  it  is  a  Ma- 
xim in  your  Law,  Make  what  Law  you  will 
againft  the  Law  of  God,  it  is  void;  and  this  is 
the  Law  of  God,  and  right  Reafon. 

You  muft  provide  for  the  Government ;  and 
when  you  cannot  do  it  by  Courfe  of  Law, 
then  Armies  muft  do  it  when  the  Courts  are 
fhut.  I  hope  Gentlemen  will  not  put  a  hard. 
Conftruclion  upon  what  I  have  faid  ;  I  have 
done  it  to  difcharge  a  good  Confcience. 

Sir  Chriftiphcr  Mnfgra<ve.   I  am  fure,  at  this  Sir  Chrif- 
Time  of  Night,  I  am  unfit  to  fpeak  in  fb  great  ^f* 
a  Matter ;  1  muft  confefs,  I  fhould  not  have  MllI6ravc- 
troubled  you,  if  it  had  not  been  in  the  Cafe  of 
Blood. 

You  have  had  a  great  Debate  before  you 
of  the  Power  of  Parliaments,  and  that  hath 
been  fuffkiently  argued ;  and  I  have  not 
Learning  enough  to  give  you  any  Precedents 
that  have  not  been  already  quoted :  But  every 
Body  does  agree  in  this,  That  what  lower 
you  have  of  this  kind,  is  not  to  be  exercifed 
but  upon  extraordinary  Occafions.  JSow  I 
would  be  glad  to  know,  What  this  extraor- 
dinary Occafion  is  ? 

Every  Body  allows,  that  Treafon  is  the 
greateft  Crime  a  Man  can  be  guilty  of;  and 
the  Charge  of  this  Gentleman  is  High-Trea- 
fbn  :  But  therefore  in  this  Cafe,  muft  you  ex- 
ercife  this  Authority  ?  Pray  wherein  does  this 
Cafe  differ  from  any  other  Cafe  of  High- 
Treafon,  that  any  other  Perfbn  will  be  pra-  , 
dlifing  againft  the  Government  ?  All  the  dif- 
ference that  I  can  make  of  it,  confifts  in  two 
Points ;  the  one  is,  That  he  hath  prevaricated 
with  the  Government,  and  the  other,  That 
Gentlemen  fay,  he  hath  been  a  Means  of  Pro- 
craftinating  his  Trial ;  in  which  Time,  an 
Evidence  hath  made  his  Efcape.  I  will  allow 
you,  that  it  is  a  very  great  Crime  for  any  one 
to  afperfe  fb  great  Men  as  he  hath  done ;  but 
I  would  be  glad  to  know,  whether  there  being 
fuch  an  Ingredient,  it  be  fufficient  to  attaint 
him  of  High-Treafbn  upon  that  Account. 

Then  as  to  that  of  a  Witnefs  being  gone, 
Gentlemen  have  faid,  They  are  apt  to  believe, 
and  there  is  great  Prefumption,  that  he  hath 
been  the  Occafion  of  this  Witnefs  being  gone. 
Is  that  an  Ingredient  fufficient,  though  at 
prefent  it  hath  not  been  proved  to  you?  But 
if  it  had  been  proved,  I  fhould  not  however 
think  that  is  Treafon:  Then  if  this  be  the  on- 
ly Difference  between  this  Gentleman,  and 
any  other  Perfbn  that  fhall  be  pradtifing  to 
fubvert  the  Government,  I  would  know,  if 
there  be  but  one  Witnefs  againft  any  Man  for 
confpiring  againft  the  King,  if  they  may  not 
have  Recourfe  to  this  Precedent,  to  proceed 
againft  him  by  Bill  of  Attainder  ?  For  the 
Argument  is,  Whofbever  is  endeavouring  to 
fubvert  the  Government,  provided  there  be 
but  one  Witnefs,  you  are/ obliged  by  Virtue 
of  your  Legiflative  Power,  to  bring  a  Bill  of 
Attainder  againft  him:  And   what  then?  Of 


And 
have  been  made  very  unanimoufly;  but  in  bad  what  Ufe  is  the  great  Care  and  Wildom  of 
Times  have  been  turned  to  fhed  the  beft  your  Anceftors,  and  your  ielves,  that  where 
Blood  in  England.  It  grieves  me  to  my  Soul  a  Crime  is  fb  great,  and  the  Punifhment  fo 
to  hear  of  Mr.  Cornijh,  whole  Attainder  you  J  great,  there  fhould  be  two  Witneffes  ? 
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1696-  I  was  mightily  furprized  to  hear  Gentlemen 
3  W.  III.  tejj  y0Uj  That  two  Witneffes  is  a  Form  in 
**Sv~^  your  Law,  and  a  Form  in  inferior  Courts :  I 
never  could  believe  that  was  a  Form  ;  for  ac- 
cording to  your  Law,  no  Man  fhall  be  decla- 
red guilty  of  .Treafbn,  unlefs  there  be  two 
Witneffes  againft  him  ;  fb  that  it  gives  in  a 
manner,  a  Determination  to  the  Crime :  That 
I  take  to  be  the  Cafe. 

A  Gentleman  told  you,  That  he  was  fully 
fatisfied  by  Proof,  that  this  Gentleman  is 
Guilty  :  But  how  can  a  Man  fatisfy  his  own 
Confidence,  to  condemn  any  Man  by  a  Law 
that  is  fubfequent  to  the  Fact  ?  For  that  is  the 
Cafe;  and  pray  fee  the  Danger  of  Precedents : 
It  now  will  appear  upon  your  Journals,  that 
you  have  caufed  to  be  read,  a  Depoficion  of 
a  Perfbn  that  was  abfent,  taken  before  a  Ju- 
ftice  of  Peace,  when  the  Perfbn  accufed  had 
no  Opporcunity  to  interrogate  him  ;  and 
likewile,  that  you  have  heard  a  Witnefs  as  to 
what  a  Man  fwore  in  the  Trial  of  another 
Man  :  All  this  will  appear  upon  your  Books. 

And  truly,  I  would  be  glad  to  know,  if 
another  Age  may  not  be  apt  to  think,  that 
you  took  thefe  to  make  good  the  Defect  of  a 
another  Witnefs  ;  and  then  I  muff,  appeal  to 
you,  if  you  have  not  admitted  of  a  Tefti-' 
mony,  which  according  to  no  Law  is  admit- 
ted. 

They  fay,  you  are  not  tied  to  the  Rules  of 
JVefiminfler-Hall,  nor  their  Forms :  Is  there 
any  Law  in  being,  that  fays  a  Judge  may  hear 
a  Witnefs  as  to  what  was  fworn  upon  the 
Trial  of  another  Perfbn,  to  condemn  him  that 
was  not  Party  to  that  Trial  ?  If  there  be  no 
fuch  Law,  then  the  Rule  is  founded  upon  Ju- 
ftice  and  common  Right,  that  nothing  fhall 
be  brought  againft  a  Man,  when  a  Man  was 
not  a  Party  when  the  Oath  was  made,  and  he 
had  no  Opportunity  to  examine  him. 

I   thought  it  my  Duty   to  tell  you,  That 

when  you  have  made  this  Precedent,  if  any 

Perfbn   fhal]  be  accufed  of  Treafbn  but  by 

one  Witnefs,  there  will  be  the  fame  Reafbn  to 

proceed  thus  againft  him. 

Remarks       The  principal  Points  to  beconfidered  in  this 

w  the  Bui  memorable  Proceeding,  are,    1.  Whether  Sir 

if  Attain   j0]r,n  Fenwick  was  charged  with  High  Treafbn 

.SVr  Toi'n   kv  the  Bill  of  Attainder,  when  he  appeared  at 

Fenwick.  the  Bar  of  the  Houfe  of  Commons  ? 

2.  If  the  Treafon  was  duly  proved,  which 
was  afterwards  added  to  the  Charge  ? 

3.  If  it  was  not  duly  proved,  Whether  the 
Government  was  in  fuch  imminent  Danger 
from  Sir  John,  that  there  was  a  Neceffity  of 
making  an  Ac!  of  Parliament,  on  Purpofe  to 
execute  him  without  Proof  ? 

1.  As  to  the  firft  Particular,  Whether  Sir 
John  was  charged  with  High  Treafbn  by  the 
Bill  of  Attainder,  when  he  was  brought  be- 
fore the  Commons  ?  His  Counfel  fhewed,  be- 
yond Contradiction,  that  he  was  not ;  and 
therefore  never  applied  themfelves  to  defend 
or  difprove  that  Treafbn  which  was  only  re- 
cited in  the  Bill,  and  not  charged  upon  him. 
And  the  Commons  themfelves  fufficiently  ac- 
knowledged, that  there  was  then  no  fuch 
Charge  in  the  Bill,  by  that  very  material  A- 
mendment  they  afterwards  made  to  the  Bill  in 
thefe  Words,  Qviz}  Of  which  Ireafon  the  faid, 


Sir  John  Fertwick is  QuUty.    The  Counfel  for     i#9& 
Sir  John  had  made  it  fb  evident,  That  no  Tri-  8  w  Iir 
bunal   in  the  whole  World  ever  condemned  as"/^/"Ni' 
Mart  unlefs  the  Charge  were,  both  alledged  and 
proved,    that   this  Amendment  appeared  ne- 
cefTary  even  to  the  Houfe  of  Commons :    But 
then,  Whether  Sir  John  ought  not  to  have  been 
heard  in  his  Defence,  after  they  had  charged 
him  pofitively  with  the  Treafbn,  I  leave  to 
others  to  determine. 

2.    As  to  the  fecbnd  Particular,  Whether  / 

the  Treafbn  was  duly  proved  ?  it  feems  to  be 
admitted:  If  by  due  Proof  we  mean  legal  Proof, 
they  had  very  little  of  this  Kind  when  the 
Commons  palled  the  Bill :  Not  a  fingle  Wit- 
nefs to  prove  it  upon  Oath,  and  but  one  that 
appeared  to  affirm  it  on  his  bare  Word,  and 
he  of  a  very  bad  Character.  Indeed  it  was 
faid,  that  the  Legiflature  were  not  tied  up  to 
Rules  and  Forms,  but  whatever  they  deter- 
mined in  their  private  Thoughts  or  Confciencesj 
whether  they  had  a  Syllable  of  legal  Proof  or 
not,  was  lawful ;  for  thole  who  made  the  Law, 
might  repeal  or  alter  it  as  they  faw  fit  $  no- 
thing they  did  could,  ftrictly  fpeaking,  be 
unlawful. 

And  it  muft  be  admitted,  that  the  Legifla- 
ture may  make  what  Proof  they  pleaie  to  be 
legal  Proof:  But  when  this  very  Parliament 


had,  within  two  Years,  made  a  Law  that  no 
Man  fhould  be  accufed,  much  lefs  condemned 
for  High  Treafbn,  but  on  the  Oaths  of  two 
Witnefles,  Was  it  decent  for  them  to  condemn 
a  Man  without  one  Witnefs,  till  that  Law  was 
repealed,  unlefs  upon  abfblute  Neceffity,  where 
the  Fate  of  the  Nation  depended  on  his  Life  ? 
Had  the  Legiflative  Power  been  lodged 
fblely  in  the  Prince  here,  as  it  is  in  a  neigh- 
bouring Nation,  and  he  had  juft  made  a  Law, 
That  no  Man  fhould  be  acculed  of  High  Trea- 
fon, but  on  the  Teftimony  of  two  Witnefles ; 
and  yet  fhould  have  put  a  Man  to  Death  fbon 
after,  upon  lefs  Evidence,  What  would  his 
Subjects  have  thought  of  it  ?  Would  it  have 
fatisfied  them,  to  have  fhewn  he  was  vefted 
with  a  Legiflative  Power;  and  therefore  no- 
thing he  did  could  be  unlawful  ?  Would  they 
not  have  retorted  upon  him,  That,  in  Juftice, 
he  ought  to  have  repealed  his  former  Edict, 
before  he  had  condemned  a  Subject  upon  lefs 
Evidence  than  his  own  Laws  required  ? 

Had  the  fame  Prince  promulged  a  Law, 
That  no  Man  fhould  get  drunk,  would  it  have 
been  decent  (though  his  Supreme  Authority 
might  make  it  lawful)  to  get  drunk  himfelf, 
while  he  punifhed  that  Offence  in  others  ? 

Had  the  Prince  fhewn,  indeed,  that  unlefs 
he  broke  through  the  ordinary  Rules  and  Forms 
of  Law,  and  difpenfed  with  fbme  Statutes  for 
a  Time,  the  Nation  would  infallibly  have  been 
ruined  ;  not  a  Subject,  I  believe,  not  a  rea- 
fbnable  Man,  I  am  fure,  would  have  been 
diffatisfied  with  fuch  Difpenfations,  for  the 
Safety  of  the  Whole:  'I he  Properties,  and 
even  the  Lives,  of  private  Men  muft  fbme- 
times  be  expofed  and  hazarded,  where  the 
Government  is  at  Stake.  Hoe  Safety  of  the 
People,  no  doubt,  is  the  Supreme  Law.  The 
fole  Queftion,  therefore,  feems  to  be,  by  the 
Conceffions  of  all  Parties,  Whether  there  was 
a  Neceffity  of  taking '  off  Sir  John  Fenwick  ? 

Which 
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Which  has  been  fo  thoroughly  debated  in  this 
Trial,  that  nothing  can  be  added  to  the  'Ar- 
guments on  either  Side.  And  as  the  Legiila- 
ture  feem  to  have  determined,  that  there  was 
fiich  a  Neceffity  by  palling  this  Bill,  it  would 
not  be  decent  in  any  private  Man  to  affirm 
the  contrary. 

It  was  intimated,  indeed,  in  fome  of  the 
Speeches  that  were  made  upon  this  Occafion, 
ffhat  if  fome  great  Men  had  net  heen  per  finally 
affronted  and  afperfed  by  Sir  John  Fenwick, 
this  Caufe  had  never  heen  brought  before  the 
Houfe ;  and  that,  in  Reality,  he  died  for  High 
Treafbn  committed  againft  fome  of  the  Mini- 
ftry,  rather  than  for  High  Treafbn  againft  his 
Prince.  But  can  it  be  fuppofed  the  W'ifdom 
of  the  Nation  mould  be  biaffed  or  influenced 
by  the  Piques  and  Refentments  of  defigning 
Minifters  in  a  Cafe  of  Blood  ? 

However,  it  is  certainly  a  Point  of  Prudence 
in  all  Gentlemen,  to  give  as  few  perfonal  Af- 
fronts and  unneceffary  Provocations  to  their 
Enemies  as  poflible  j  for  thefe  are  too  often 
remembered  to  their  Prejudice,  when  Fortune 
frowns. 

If  we  are  to  give  any  Credit  to  Sir  Johns 
Dying  Speech,  or  to  the  Speeches  of  feveral 
others  at  their  Executions,  Charnock  was  not 
fent  over  to  France  to  procure  Foreign  Forces, 
by  the  Company  that  met  at  the  Kings-Head, 
which  was  the  very  Overt-Act  he  and  they 
were  condemned  for:  And  a  Noble  Lord, 
now  living,  as  I  have  related  already,  pro- 
tefts  fblemnly,  Goodman-  was  not  at  that  Meet- 
ing, and  that  there  was  no  fiich  Difcburfe 
there.  So  that,  notwithftanding  Sir  John's 
Guilt 'was  faid  to  be  fo  evident  as  to  have  en- 
tirely fatisfied  the  Confciences  of  thofe  Gen- 
tlemen that  were  for  the  Bill,  fome  People 
feem  to  doubt  of  the  Fact,  for  which  he  was 
attainted,  at  this  Day.  Sir  John  was,  indeed, 
a  Jacobite,  and  difaffected  to  that  Govern- 
ment; And  if  an  Act  had  been  made  to  hang 
up  every  Jacobite  in  the  Nation,  it  would 
,  have  been  lawful,  becaufe  an  Act  of  Parlia- 
ment is  Law.  But  fhould  the  Tables  have 
been  turned,  and  the  Jacobites  have  met  with 
Succefs,  would  not  thofe  Gentlemen  have 
thought  it  a  Hardfhip,if  a  Law  had  been  made 
to  hang  up  all,  or  any  Number  of  Men,  who 
were  known  to  be  difafteded  to  the  Govern- 
ment, without  fome  particular  Treafbn  legal-. 
Jy  charged  and  proved  upon  them  ? 

It  may  be  further  obferved,  that  fome  Gen- 
tlemen, who  clamoured  raoft  violently  againft 
condemning  Men  for  Treafbn  in  the  late 
Reigns,  without  two  pofitive  WitnefTes,  were 
moft  zealous,  when  they  got  into  Power,  to 
difpenfe  with  fiich  Laws,  and  hang  up  their 
Adverfaries  without  any  Evidence  at  all.  What 
would  the  Friends  of  Lord  Kuffel  and  Sidney 
have  faid,  when  a  Witnefs  was  wanting,  if 
the  Miniftry  had  procured  an  Aft  of  Parlia- 
ment to  deftroy  them  without  legal  Proof ; 
when  there  was  not  one  Precedent  for  it  fince 
the  Foundation  of  the  Government,  where  the 
Party  was  forth-coming  ?  How  would  they 
have  infilled  on  the  Birth-rights  and  Privi- 
leges of  Englifhmen,  to  be  tried  by  a  Jury, 
and  to  have  had  the  WitnefTes  brought  Face 
to  Face.    This  would  have  furnifhed  Sir  Ro- 


bert Atkyns,  and  Sir  John  Hawks,  with  abun- 
dant Matter  for  their  Remarks,  and  made8 
them  much  more  voluminous  than  we  find  s 
them.  Which  brings  me  to  confider  Sir  John 
Hawks' s  Anf^rer  in  the  Houfe  at  this  Debate, 
when  he  was  cnarged  with  affirming,  'that  a 
Confutation  to  levy  War  was  not  Trcafon  ;  and, 
by  the  fame  Rule  that  he  vindicated  the  In- 
nocence of  the  Lord  Kuffel,  he  ought  to  have 
vindicated  the  Innocence  of  Sir  John  Fen- 
wick, who  was  only  charged  with  a  Confpi- 
racy to  levy  War,  and  correfponding  with  the 
King's  Enemies,  <?he  Lo\  d  RufTel's  very  Cafe. 

To  this  Sir  John  Hawks  anfwers,  That 
though  a  Confult,  or  a  Confpiracy  to  levy 
War,  was  not  Treafbn,  yet  he  always  held, 
that  a  Defign  to  depofe  the  King  was  High 
Treafbn.  That  the  Treafbn,  charged  on  my 
Lord  Kuffel  was  no  more,  than  that  he  fent 
fome  Perfbns  to  view  the  Guards,  in  order  to 
feize  or  furprize  them  (while  they  were  upon 
Duty,  and  watching  for  their  Prince's  Safety). 
This  was  not,  he  fays,  fb  much  a  Confpiracy 
to  levy  War  againft  the  King,  as  againft  his 
Guards. 

But  the  Lord  Kuffel  was  certainly  charged 
with  feveral  Overt-Acts  of  High  Treafbn, 
(viz.")  his  being  at  TreafonaWe  Confults  to 
raife  War  and  Rebellion,  in  order  to  depofe 
and  deftroy  the  King,  and  the  fending  Per- 
fons  to  view  the  Guards  in  order  to  furprize 
them.  The  firft  of  thefe  Sir  John  Hawks  is 
here  pleafed  to  admit  was  High  Treafbn.  And 
as  to  the  fecond,  which  he  fuggefts  was  only 
a  Confpiracy  to  levy  War  upon  the  King's 
Body-Guards,  while  they  were  upon  Duty  z-> 
bout-his  Palace,  I  may  appeal  to  all  Mankind, 
Whether  there  be  a  Government  under  the 
Sun,  either  Monarchical,  or  Republican,  that 
would  not  interpret  a  Confpiracy  to  fall  up- 
on their  Guards  while  they  were  upon  Duty, 
watching  in  Defence  of  their  Perfbns,  to  be  a 
Confpiracy  againft  their  Mafters  and  Sove- 
reigns :  Or  whether,  at  this  Day,  if  any  Per- 
fbns fhould  be  convicted  of  confpiring  to  fur- 
prize the  Guards  at  the  Palace  of  St.  James's, 
and  of  fending  fome  of  their  Number  to  view 
what  Pofture  they  were  in,  in  order  to  furprize 
them,  they  would  not  be  deemed  to  confpire 
againft  the  King  himfelf,  and  be  adjudged: 
guilty  of  High  Treafbn.  But  Lawyers,  as 
well  as  other  People,  appear  to  be  of  one 
Opinion  when  they  are-out  of  Power,  and  of 
another  when  they  are  in  Power,  and  will 
maintain  the  groffeft  Abfurdities  and  Contra- 
dictions to  gratify  their  Spleen,  their  Ambi- 
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tion,  or  Avarice. 


1  fhall  clofe  thefe  Remarks  with  this  fhort 
Obfervation,  That  one  of  the  principal  In- 
ducements to  the  pafling  this  Bill  was  faid  to 
be,  that  the  Difaffected  might  fee  that  no  Ar- 
tifice could  i'creen  them  from  the  Refentment 
of  the  Government.  But  I  am  fully  convin- 
ced, no  Laws  can  defend  a  Man  againft  the 
Rage  and  Fury  of  a  certain  Party,  who  carry 
Malice  in  their  very  Countenances,  and  will 
not  fcruple  to  overturn  the  beft  Conftitution 
to  revenge  themfelves  on  their  Fellow-Sub- 
jects, when  they  happened  to  have  Power  in 
their  Hands. 

ft* 


the  STATE   TRIALS. 


7i? 


1696. 
8  W.  Ill 

the  "Trial 
of  Daw- 
lon,  &>c. 


the  next  'trial  we  find  bound  up  with  the 
State  trials,  was  for  Piracy ;  which  having  lit- 
tle Relation  to  the  State,  I  /hall  only  give  a 
JJoort  Abfirafi  of  the  Cafe,  that  I  may  enlarge 
the  more  upon  fuch  as  are  properly  State  trials. 

fhehCafe.  The  Prilbners,  Jofeph  Dawfon,  Edward 
Forefeeth,  William  May,  William  Bifoop, 
James  Lewis,  snd  John  Sparkes,  were  tried  at 
an  Admiralty-Seflions  held  at  the  Old-Baily, 
on  the  laft  Day  of  October  1696,  for  Felony 
and  Piracy  ;  for  that  on  the  30th  of  May,  in 
the  6th  Year  of  King  William  and  Queen 
Mary,  they  did  furprizeandleize  near  the  Groyne 
in  Spain,  a  Ship  called  the  Charles  the  Se- 
cond,of¥orty  Guns,  belonging  toctnamEngliflo 
Merchants,  and  commanded  by  Capt  Charles 
Gib/on,    forcing  the  faid   Captain,  his  Mate, 


and  feveral  of  his  Men,  to  go  on  Shore,  and 
afterwards  running  away  With  the  laid  Ship 
and  Furniture. 

They  were  indicted  a  lecond  Time  for  pi- 
ratically leizing  and  carrying  away  two  Damjh 
Ships  on  the  30th  of  Augufi  1694.  And  a 
third  Indictment  was  preferred  againft  them 
for  committing  Piracy  on  a  Moorijh  Ship  near 
Surat  in  the  Eajl-Indies,  on  the  28th  of  Sep- 
tember 1695. 

Jofeph  Dawfon  confefTed  himlelf  guilty  on 
all  the  three  Indictments  ;  and  the  Facts  were 
unqueftionably  proved  againft  the  reft : 
Whereupon  they  were  all  condemned  and  exe- 
cuted. Thefe  Fyrates  were  Part  of  the  Crew 
which  failed  with  Captain  Every,  fo  famotfs 
for  his  Piracies,  and  the  rich  Prizes  he  made 
in  the  Eafi-Indies3  and  on  the  Coafts  of  Ma- 
dagafcar. 
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sw!m.The  Trial  of  Capt.  Thomas  Vaughan,  for  High 
Treafon,  before  Sir  Charles  Hedges,  Judge  of 
the  Admiralty,  the  Lord  Chief  Juftice  HoLT,and 
other  Commiflioners,  6  Nov.    1696.    8  W.  III. 
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Vaughan 'j 
VrUl 


thelndiH-  T^  H  E  Indictment  charges  the  faid  thomas 


went 


Vaughan  with  High  Trealbn,  for  that  on 
the  8th  Day  of  July,  in  the  leventh  Year  of 
his  prefent  Majefty,  there  being  then  War 
between  our  faid  Lord  the  King,  and  Lewis 
the  French  King ;  and  the  laid  French  King 
having  fitted  out  a  fmall  Ship  of  War,  called 
the  Loyal  Clancarty,  manned  with  fifteen  of 
his  own  Subjects,  Enemies  of  our  Lord  the 
King,  he,  the  laid  thomas  Vaughan,  a  Sub- 
ject of  this  Kingdom,  entered  himfelf  a  Sol- 
dier on  board  the  faid  Ship,  and  took  the 
Command  of  it ;  and,  as  a  Rebel  to  his  faid 
King  and  Supreme  Lord,  did,  in  the  Service 
of  the  laid  Lewis  the  French  King,  on  the 
High  Seas,  within  the  Jurifdiction  of  the  Ad- 
miralty of  England  (viz.)  about  fourteen 
Leagues  from  Deal,  by  Force  of  Arms,  trai- 
toroufly  adhere  to  the  faid  Enemies  of  our 
Lord  the  King,  and  cruiled  in  feveral  Places 
within  the  Jurisdiction  aforelaid,  to  take  and 
deftroy  the  Ships  of  our  faid  Lord  the  King, 
and  his  Subjects. 

And  the  Indictment  further  lets  forth,  That 
the  laid  Thomas  Vaughan,  intending  to  ftir  up 
War  and  Rebellion,  and   to  depole   and  de- 
ftroy his  faid  Sovereign,  did,  at  the  Time  a- 
forefaid,  on   the  High   Seas,  about  fourteen 
Leagues  from  Deal,  aflfemble  with  other  falle 
Traitors,  to  the    Number  of  fifteen   Perfbns, 
armed  and   provided   in  a  Warlike   Manner, 
and  cruiled  near  leveral  Maritime  Places,  with 
an   Intent  to  take   and   fpoil  the   Ships  and 
Goods  of  our  Lord  the  King,  and  his  Sub- 
jects j  againft  the  Duty  of  his  Allegiance,  &c. 
FJh  Irons       The  Prifoner  being  brought  to  his  Trial, 
taken  off.   an(j  COmplaining  of  his  Irons,  the  Chief  Juftice 
No.  23. 


ordered  them  to  be  knocked  off",  that  he  might 
ftand  at  Eale  while  he  made  his  Defence ;  af- 
ter which  he  pleaded  Not  Guilty  :  Then   his 
Counlel,  Mr.  Phipps,  being  about  to  make 
lome  Exceptions  to  the  Indictment,  the  Court  Exceptions 
told  him,  He  ought  to  have  excepted  to  the  to  the  f»- 
Indidtment  before  the  Prilbner  had  pleaded  ;*#»»«»« 
for  it  was  not  the  Intent  of  the  late  Act  to  ™"JfJehe 
alter  the  Method  of  Proceeding  :    However,^^,. 
he  might  move  in  Arreft  of  Judgment,  if  he 
had  any  material  Exceptions  to  make. 

The  Prifoner  then  defiring  that  the  Wit- 
neflTes  might  be  examined  apart,  out  of  the 
Hearing  of  each  other  ;  the  Court  granted  his 
Requeft  as  a  Favour,  but  told  him,  he  could 
not  demand  it  as  his  Right. 

The  King's  WitnelTes  being  called,  Rich- 
ard Crouch,  one  of  the  Seamen  belonging  to 
the  Coventry  Man  of  War,  was  fworn,  who 
teftified,  That  the  Coventry  coming  to  the 
Buoy  in  the  Nore  (at  the  thames'  Mouth),  they 
fpied  a  two  and  twenty-Oar-Barge,  called  the 
Loyal  Clancarty,  of  which  the  Prilbner  was 
Commander,  and  perceived  he  had  a  Defign 
upon  two  Pinks  that  lay  there,  but  the  Coven- 
try coming  up,  prevented  it.  That  the  Co- 
ventry chaled  the  Loyal  Clancarty,  whereupon 
fhe  run  a-ground  upon  the  Flats,  and  they 
purfued  her  with  the  Boats  belonging  to  the 
Coventry,  and  took  her.  That  there  were  five 
and  twenty  Men  on  Board  the  Barge,  com- 
manded by  the  Prifoner  Vaughan,  an  IriJJoman  -y 
and  that  they  came  from  France  with  a  Defign 
to  burn  the  Ships  in  the  Nore,  as  they  under- 
ftood. 

Then  Edmund  Courtney,  another  Witnels, 

I  was  called,to  prove  that  Vaughan,  the  Prilbner, 

8  T  run 
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run  away  to  France  with  a  Cuftom-Houfe 
Boat:  But  his  Counfel  objected  to  this  Evi- 
NoEvidetice  dence,  becaufe  this  Fact  was  not  mentioned 
t»  be  given  in  the  Indictment  ;  for,  by  the  Jate  Act  for 
of  a  Fan-  regulating  Trials  of  Treafbn,  no  Evidence 
wt  hid.     was  to  ^c  ajpnitt-gj  0f.  an  Overt-Act,  not  ex- 

prefly  laid  jn  the  Indictment. 

To  which  the  King's  Counfel  anfwered, 
That  in  an  Indictment  for  comparing  the 
King's  Death',  indeed,  the  Overt- Acts  muft 
.  '"be.laid  ;  becaufe  the  compaffing  or  confpiring 
the  King's  Death  could  not  be  difcovered,  but 
by  fuch  Overt-Acts  :  But  levying  War,  and 
adhering  to  the  King's  Enemies,  were  Overt- 
Ads  of  themfelves,  and  needed  no  other  Acts 
to  manifeft  them. 

Whereupon  the  Chief  Juftice  Holt  declared 
his  Opinion,  That  an  Indictment  for  levying 
War,  or  adhering  to  the  King's  Enemies,  ge- 
nerally was  not  good,  unlefs  it  was  alledged 
in  what  Manner  the  Party  levied  War,  or  ad- 
hered to  the  King's  Enemies :  And  if  they 
did  exprefs  in  what  Manner  he  levied  War, 
or  adhered  to  them,  no  Evidence  ought  to  be 
♦given  of  any  other  Kind  of  War  or  Adherence 
that  was  not  fpecified  in  the  Indictment.  If 
-  i  it  did  not  tend  to  prove  fbme  Fact  that  was 

fpecially  laid  in  it,  They  codld  not  give  Evi- 
dence of  a  diftinct  Act  which  had  no  Rela- 
tion to  the  Overt-Act  laid  in  the  Indictment. 

The  Court  thereupon  directed  the  Counfel 
to  prove  what  was  done  in  fhe  Loyal  Clanc ar- 
ty ;  and  it  being  demanded  of  Crouch  the 
Witnefs,  How  he  knew  Vatighan  was  an  Irifh- 
man?  Crouch  anfwered,  He  heard  Vaughan 
tell  the  Lieutenant  fb,  as  he  paffed  by  •  and  he 
thought  the  Crew  were  all  either  Englifh, 
Scotch,  Injh,  or  Butch;  he  did  not  know 
whether  there  were  any  French  amongft  them. 

fhomas  Noden,  another  Seaman  belonging 
to  the  Coventry  Man  of  War,  wasfworn,  and 
teftifled,  That  as  they  were  failing  by  the 
Nore  and  the  Gunflect,  their  Captain  fpied  a 
fmall  Veffel  failing  by  the  Sands,  and  fuppo- 
fing  her  to  be  a  French  Privateer,  fired  a  Gun 
at  her,  but  fhe  would  not  come  to  ;  where- 
upon they  manned  out  their  Boats,  and  came 
pretty  near  her,  and  fhe  ran  a-ground :  That 
the  Long-boat  belonging  to  fhe  Coventry  alfb 
{truck  upon  the  Sands ;  and  they  waded  after 
the  Enemy  (who  had  quitted  their  Veffel) 
near  half  a  League,  and  took  all  the  Men,  as 
well  as  the  Veffel :  That  it  was  a  twenty-two- 
Oared  Barge,  called  Use  Clanc arty ,  and  com- 
manded by  Capt.  Vaughan,  the  Prifbner.  That 
they  had  three  or  four  and  twenty  Men  on 
Board,  feveral  of  whom  were  French,  and 
they  found  in  the  Veffel  a  Blunderbufs,  fbme 
fmall  Arms,  and  a  confiderable  Quantity  of 
Hand-Granadoes  3  and  every  Man  had  his 
Cartridge-box. 

Samuel  Oldham,  another  of  the  Crew  be- 
longing to  the  Coventry,  confirmed  the  Tefti- 
mony  of  the  former  Witneffes  j  but  faid,  There 
were  a  Dozen  Foreigners  taken  on  board  the 
Clancarty,  whether  French  or  Dutch,  he  could 
not  tell,  becaufe  he  could  not  fpeak  either. 
Whojball      Hereupon  the  Chief  Juftice  obferved,    If 
be  deemed  thev   were  an  Dutchmen,  and  appeared  in  a 
7»Tnot'    hoftile  Manner  againft  the  King  of  England's 

Pirates. 


Subjects,  they  were  to  be  deemed  Enemies,     -^96. 
though  their  State  was  in  League  with  ours.       8  vv-  liI 

The  Prifbners  Couniel  replied,  In  the  In-^"V"N~' 
dictment  they  were  called,  Subditi  Gallici, 
French'  Subjects,  which  they  could  not  be  by 
any  Conftruction  :  But  the  Court  faid,  The 
French  King's  Commiffion  prevented  their  be- 
ing Pirates- i  and,  by  Virtue  of  that  Com- 
miffion, they  might  be  termed  his  Subjects, 
with  Refpect  to  any  other  State  but  their 
own  :  Though  they  were  not  Frenchmen,  they 
were  Gallic t  Subditi,  being  in  the  French  King's 
Service. 

Robert  Bub,  another  of  the  Coventry's  Crew, 
teftified.  That  the  Night  before  Ihe  Clancar- 
ty was  taken,  fhe  Coventry  was  at  Anchor 
in  the  Nore  :  .And,  having  taken  down  their 
Pennant,  fhe  Clancarty  rounded  their  Ship  two 
or  three  Times,  taking  her  for  a  Merchant 
Ship  ;  and  that  in  the  Morning  fhe  Coventry 
weighed  and  purfued  her ;  and  fhe  Clan- 
carty was  taken  by  their  Boats,  with  all  her 
Crew,  as  the  former  Witneffes  teftified  :  That 
the  Pilot  on  Board  them,  who  was  an  Englifh- 
man,  declared  their  Defign  was  to  burn  the 
Ships  at  Sheemefs  :  And  Vaughan  himfelf  ac- 
knowledged he  was  an  Irijhman,  and  came 
from  Calais. 

Cmttenden,  the  Marfhal  of  Dover,  alfb  de- 
posed, That  Vaughan  the  Frifoner  directed 
him  to  enter  his  Name  in  his  Book,  by  the 
Name  of  fhomas  Vaughan,  an  Irijhman ;  but 
he  was  then  in  Drink  :  But  when  Vaughan  was 
carried  before  a  Juftice  next  Morning,  he  de- 
nied,, at  h's  Examination,  that  he  was  an  IrifJo- 
man,  but  faid  he  was  a  Frenchman,  born  at 
Martinico  in  the  iVefl-Indies. 

The  Prifoner's  Counfel  hereupon  obferved,  fhe  Prifo- 
That  the  Indictment  was  not  proved  ;  for  ne*s  D«- 
there  it  was  faid,  That  the  French  King  fitted^""' 
out  fhe  Loyal  Clancarty :  That  Capt.  fhomas 
Vaughan  was  Commander,  and  that  feveral 
Frenchmen,  Subjects  of  the  French  King,  were 
put  on  board  :  But  one  Witnefs  faid,  There 
were  one  or  two  Frenchmen  ;  another,  that 
there  were  none  ;  a.  third,  that  they  were  Fo- 
reigners, but  he  could  not  tell  of  what  Na- 
tion :  That  there  was  no  Proof  of  the  Prifo- 
ner's being  Captain  of  The  Clancarty,  x>r  that 
he  had  committed  one  Act  of  Hoftility.  All 
the  Witneffes  teftified,  that  fhe  Clancarty  made 
no  Attempt  to  attack  fhe  Coventry,  but,  on 
the  contrary,,  run  away  from  her. 

They  obferved  alfo,  That  the  Words  of 
the  Indictment   were,  that  he  came   ad  pra- 
dandum  fuper  alt  urn  mare  :  Whereas  Sheemefs 
was  not  fuper  altum  mare,  but  infra  corpus . 
comitatUs  ;  and  fo  not  within  the  Indictment. 

To  this  the  King's  Counfel  anfwered,  That 
the  Words,  Ships  at  Sheemefs,  did  not  im- 
ply, Ships  that  lay  within  the  Town  of  Sheet- 
ne'fs,  but  off-Sheernefs,  which  was  altum  mare. 

The  Prifoner's  Cqunlel  replied,  They  ought 
alfb  to  prove  that  he  was  Captain  of  fhe 
Clancarty  at  that  Time  ;  for  the  Indictment 
faid,  Ad  tunc  f nit  Capitaneus  &  Milts. 

The  Court  faid,  The  Witneffes  proved  he 
acted  as  Captain  :  And  befides,  one  of  the 
Overt- Acts  laid  of  his  adhering  to  the  King's 
Enemies,  was,  That  he  put  himfelf  a  Soldier 
on  board  the  faid  Ship. 

Dr. 
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Dr.  Oldys,  another  of  the  Prifbner's  Coun- 
fel, anfwered,  This  Proof  was  built  on  the 
Sayings  of  People  who  had  no  Authority  to 
examine  them  :  But  what  he  chiefly  infifted  on 
was,  that  they  had  failed  in  the  Foundation  of 
the  Treafon  j  for  they  had  not  proved  the 
Prifbner  a  Subject  of  Britain  :  For  as  to  his 
faying,  over  Night,  when  he  was  drunk,  that 
he  was  an  Irifoman,  the  fame  Witnefles  at- 
tefted,That,when  he  was  examined  next  Morn- 
ing by  the  Juftices  of  Peace,  he  affirmed  he 
was  a  "Frenchman  ;  fo  that  the  Proof  was  ra- 
ther againft  them  :  And  beiides,  they  had 
Witnefles  to  prove  he  was  a  Native  of  Mar- 
tinico. 

Then  the  Prifbner  called  feveral  WitnefTes, 
who  teftified,  They  knew  him  at  Martinico ; 
and  one  depofed,  That  he  was  at  his  Father's, 
thomas  Vaughan's,  in  that  Ifland,  when  the 
Prifbner  was  chriftened  ;  but  they  did  not  a- 
gree  in  their  Evidence.  And  the  King's 
Counfel  called  other  WitnefTes,  who  contra- 
dicted thefe,  and  fwore  pofitively,  That  the 
Prifbner  was  a  Native  of  Galway  in  Ireland : 
And  of  them,  an  Inhabitant  of  Galway, 
produced  a  Letter  from  the  Prifbner,  wherein 
he  defired  he  would  not  appear  againft  him. 

The  Prifbner's  Counfel,  on  the  other  hand, 
produced  Witnefles,  who  teftified,  That  the 
King's  Witnefles  were  Men  of  bad  Characters; 
and  fuggefted,  that  there  was  another  thomas 
Vaughan  of  Galway,  who  died  ten  or  a  Do- 
zen Years  ago ;  but  affirmed,  that  the  Prifoner 
was  a  Frenchman. 

The  Evidence  being  clofed,  the  Chief  Juf- 
tice  proceeded  to  direct  the  Jury,  and  faid, 

Gentlemen  of  the  Jury,  The  Prifbner  at 
the  Bar,  'Thomas  Va/fghan,  ftands  indicted  for 
High  Treaibn,  for  adhering  to  the  King's 
iy.es,  'viz.  That  he  put  himfel'f  as  a  Sol- 
dier in  the  Service  of  the  French  King,  in  a 
Veflel  called  the  Loyal  Clancarty,  with  divers 
other  Perfons  on  board  her,  that  were  Sub- 
jects to  the  French  King,  and  Enemies  to  the 
King  of  'E-ngland,  with  a  Defign  to  burn  the 
King's  and  his  Subjects  Ships  ;  and  for  that 
Purpofe  went  in  that  Ship.  That  the  Prifb- 
ner was  on  board  the  Ship,  and  with  fuch  a 
Defign,  is  proved,  without  all  Contradiction, 
by  feveral  WitnefTes  that  have  been  produced  ; 
that  is.  that  the  two-and-twenty-Oar  Bafge, 
which  is  the  fame  called  the  Loyal  CI anc arty, 
lay  hovering  about  the  Buoy  in  theNore  ;  thofe 
Men  in  'the  Coventry  imagined  they  had  fome 
Defign  of  Mifchief  to  the  Ships,  and  they 
made  after  him  with  the  Coventry.  It  was 
apprehended,  by  Capt.  Vaughan  and  his  Crew, 
that  the  Coventry  would  be  too  hard  for  them, 
and  fo  they  didfubmit  and  were  taken  :  And 
being  examined  upon  what  Account  he  came 
on  pur  Coafts,  it  is  confefled  by  him,  That  he 
came  with  a  Defign  to  burn  our  Ships.  You 
may  obTerve  what  Sort  of  Men  were  on 
board..  You  have  heard  it  proved  to  you, 
that  Crittenden,  the  Marfhal  of  Dover,  en- 
tered thefe  Perfons  taken  on  board  the  French 
Veflel,  ojf  what  Nation,  and  what  Quality 
they"  were  ;  and  there  were  about  a  Dozen  of 
thefe  Frenchmen,  for  they  were  entered  as 
fuch.  Now  for  a  Subject  of  England  to  join 
with  the  King's  Enemies,  in  Puriuit  of  a  De- 
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fign  to  burn  or  take  any  of  the  King's,  or  his 
Subjects  Ships,  that  is  an  Adherence  to  the 
King's  Enemies.  But  it  appears,  not  only  that  ^  ^^ 
Capt.  Vaughan .  was  in  their  Company,  but 
that  he  was  their  Commander;  which  com- 
manding the  Veflel,  on  board  which  were 
French  Subjects,  Enemies  of  the  King,  and 
the  Kingdom  of  England,  is  High  Treafon, 
and  the  particular  Fad:  of  Treafon  for  which 
he  is  indicted.  And  it  appears  that  he  hadVi 
Commiffion  from  the  French  King  to  command 
this  VefleJ,  the  Loyal  Clancarty. 

Now  the  Prifbner  having  this  Commiffion 
to  be  Commander  of  this  Veflel,  though  they 
that  ferved  under  him  were  not  native  French- 
nun,  but  other  Foreigners ;  yet  their  fubject- 
ing  themfelves  to  him,  acting  by  Virtue  or 
Colour  of  that  Commiffion,  makes  them  to  be 
the  French  King's  Subjects,  during  their  Con- 
tinuance in  their  Service  5  for  otherwife  all 
Prizes  which  they  fhould  take  would  make 
them  to  be  Pirates  ;  which  none  will  pretend 
to  maintain,  when  they  acted  by  a  Commit 
fion  from  a  Sovereign  Prince,  that  was  an  Ene* 
my.  And  if  they  fhail  cruize  upon  our  Coafts, 
with  a  Defign  to  take  or  deftroy  any  of  the 
King's,  or  his  Subjects  Ships,  they  are  Ene- 
mies, though  they  were  the  Subjects  of  a 
Frince  or  State  in  Amity  with  the  King  of 
England.  But,  at  this  Time,  there  is  no  Ne- 
ceflity  of  entering  upon  this  Queftion,  becaufe 
it  is  proved,  that  diverfe  who  were  on  board 
this  Veflel,  were  Frenchmen  ;  the  joining  with 
whom,  in  Profecution  of  fuch  a  Defign,  is 
that  Kind  of  High  Treafon  of  adhering  to  the 
King's  Enemies.  So  that  if  Capt.  Vaughan 
was  a  Subject  of  England,  he  is  proved  guilty 
of  High  Treafon,  if  you  believe  the  Evi- 
dence. 

You  are,  therefore,  to  confider  the  Evi- 
dence on  both  Sides.  The  Queftion  princi- 
pally is,  Whether  the  Prifbner  be  a  Subject 
of  the  King  of  England  ?  If  you  are  fatisfied 
that  he  is  not  an  Engliflo  Subject,  but  a  French 
Man,  then  he  is  not  guilty  of  this  High  Trea- 
fon ;  but  if  you  are  fatisfied,  by  the  Series  of 
the  whole  Evidence,  that  he  is  an  IriJJoman, 
and  that  he  had  a  Commiffion  from  the  French 
King,  and  that  he  cruifed  upon  our  Englijh 
Coafts,  in  Company  with  the  King's  Enemies, 
with  a  Defign  to  take,  burn,  or  deftroy  any 
one  of  the  King's,  or  his  Subject's  Ships,  you  I 
are  to  find  him  guilty  of  the  High  Treafon 
whereof  he  ftands  indicted  ;  otherwife  you  are 
to  acquit  him.  . 

The  Jury  being  withdrawn,  after  a  fttort  Vaughan 
Time  they  returned  into  Court  With  their  Ver-  convicted. 
diet,  That  the  Prifoner  was  Guilty. 

And  it  being  demanded,  What  he  could 
fay,  why  Judgment  fhould  not  pafs  upon 
him  ?  He  anfwered,  he  referred  himfelf  to  his 
Counfel:  Whereupon  Mr.  Phipps  objected, 
That  the  Treafon  of  adhering  to  the  King's 
Enemies  was  not  well  laid  in  the  Indictment  ; 
for  it  did  not  fay,  the  Prifbner  adhered  to  the 
King's  Enemies  againft  the  King,  and  poffibly 
he  might  join  with  the  King's  Enemies  againft 
Holland  and  Spain  :  To  which  the  Court  an- 
fwered, That  the  adhering  to  the  King's  Ene-  Movts in 
mies  againft  his  Allies,  was  an  encouraging  Jrreji  of 
them,  and  enabled  them  to  do  Mifchief  to  the  Jukm«»f- 

King 
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*696  King:  —That  the  25  Edw. III.  defined  the 
S  W.III.  treafbn  to  be  in  adhering  to  the  King's  Ene- 
'*y*^  mies,  and  expreffed  the  Overt  Ad  to  be  a 
giving  them  Aid  or  Comfort.  It  was  fuffici- 
ent  to  alledge  the  Treafbn  in  the  Words  of 
the  Statute,  adhering  to  the  Kwgs  Enemies; 
and  if  the  Overt-Ad:  alledged,  Ihewed  it  to 
be  againft  the  King,  and  in  Purfuance  of  his 
Adherence,  that  was  fufflcient.  Mr.  Phipps  re- 
plyed.  That  the  Indidment  only  faid,  he  went 
a  cruifing,  whereas,  they  ought  to  have  al- 
ledged fome  Ad  of  Hoftility  :  But  the  Court 
over-ruled  that  Objection,  and  faid,  that  the 
cruifing  upon  the  Coaft  with  an  armed  VefTel 


<77r  Ex-  was  an  hoftile  A61,  and  that  their  going  on 
ccphtis  Board,  and  putting  themfelves  in  a  Pofture  to 
over  ru  ea. ZXXdiC^  t^e  Kjng's  ships,  was  an  adual  levying 
of  War :  And  the  Court  having  over-ruled 
fbme  other  lefs  material  Exceptions  to  the  In- 
Ne  is  con-  didment,  Sentence  was  parted  on  the  laid 
demy.id,     <fh0mas  Vauvhan  as  a  Traitor,    and  he  was 

and  exeat-  ,    ■     S      r  e  • 

uA_  executed  in  Purluance  01  it. 
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Here  are  fbme  nice  Diftindions  between  Pi- 
racy and  Treafbn,  and  in  what  Cafes  a  Man 
fhall  be  deemed  a  Subject,  and  in  what  Cir-  Xwuirib' 
cumftances  a  Foreigner.  on  Vau- 

Particularly  it  is  refblved,  That  of  what- han'* 
ever  Nation  a. Man  is,  his  acting  by  a  Com-5"4' 
miffion  from  a  Sovereign  Princej  prevents  his 
being  treated  as  a  Pirate,  and  that  he  fhall  be 
deemed  a  Subject  of  that  Prince  under  whom  he 
ads  againft  all  others  but  his  own  natural  So- 
vereign ;  and  as  to  him,  he  fhall  be  deemed  a 
Traitor,  if  the  Prince  he  ads  under  be  an 
Enemy  to  his  own  Sovereign  ;  as  he  fhall  be 
alfo,  if  he  confederates  with  the  Subjeds  of 
another  Power,  in  Amity  with  his  Prince,  a- 
gainft  his  own  Country  :  But  if  he  commits 
hoftile  Ads  on  others,  without  a  Commiffion 
from  fbme  Sovereign  Prince,  he  is  a  Pirate. 

And  here  we  find  it  refblved  again,  That  no 
Overt-Ad  fhall  be  given  in  Evidence,  unlefs 
it  be  laid  in  the  Indidment,  except  it  con- 
duce to  prove  a  Fad  that  is  laid  in  the  In- 
didment. 
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Proceedings  againft  Charles  Knollys,  Efq;  (com-  sw;: 
monly  called  Earl  of  Banbury)   for  the  Murder 
of  Philip  Law/on,  Gent,  which  Proceedings  were 
begun  in  the  Year  1692,  and  continued  to  the 

Year  1697. 


Sfbis  not  being   a  State  atrial,  Ijhall  con 
tent  my  [elf  with  giving  a  port  Abjlratt  of 
the  Proceedings. 

AN  Indidment   was  found    againft    the 
faid    Charles   Knollys,    by  the  Grand 
Jury  of  the  County  of  Middlefex,  in  Decem- 
ber 1692.  charging  him  with   the  Murder  of 
the  faid  Philip  Law/on,  which  was  removed 
by  Certiorari  into  the  King's-Bench,  in  Hillary 
Term  4-and  5  W.  &  M .  Where  the  Defen- 
dant being  arraigned,  pleaded  a  Mifnomer  in 
Abatement  of  the  Indidment,  fetting  forth, 
that  he  was  Earl  of  Banbury,  his  Anceftors 
having  been  fb    created    by  Letters  Patent 
from  the  Crown.   The  Attorney  General  re- 
plied, that   he  had   petitioned  the  Houfe  of 
Peers  to  be  tried  before  them  on  this  Indid- 
ment, and  they  had  adjudged  thereupon,  that 
he  had  no  Right  to  the  Earldom  :  To  which 
Replication    the    Defendant  demurred,    and 
Mr.  Attorney  joined  in  Demurrer :  And  Argu- 
ments were  heard  on.  each  Part  by  the  Court 
of  King's- Bench ,  but  no  Judgment  was  given 
thereupon  5    for  the  Court  of  King  s-Bench 
differed  with  the  Houfe  of  Peers,  as  to  his 
Title  to  the  Earldom  ;  and  fb  the  Defendant 
was  never  tried  for  the  faid  Murder. 

In  January  1697,  tne  ^a'd  Charles  Knollys 
petitioned  his  Majefty  King  William,  to  grant 
him  a  Summons  to  Parliament,  as  Earl  of  Ban- 
bury, and  to  recommend  his  Cafe  to  the  Exa- 


mination of  the  Houfe  of  Lords ;  and  his  Ma- 
jefty referred  it  to  them  accordingly,  to  con- 
fider  the  Defendant's  Claim  to  that  Earldom  : 
Whereupon,  the  Lords  reprefented  to  the 
King,  That  about  five  Years  before,  the  fame 
Peribn  did  petition  the  Houfe  of  Lords,  that, 
being  indided  for  the  Death  of  Philip  Law- 
fin,  he  might  be  admitted  to  a  Trial  by  his 
Peers-  and  having  heard  him  by  his  Counfel, 
as  to  his  Title  to  the  faid  Earldom,  the  Houfe 
came  to  this  Refblution  and  Judgment,  That 
the  Petitioner  had  no  Right  to  the  Title  of 
Earl  of  Banbury,  and  ordered  his  Petition  to 
be  difmifled ;  which  Judgment  the  Lords  faid, 
they  had  great  Reafbn  to  believe,  was  not 
made  known  to  his  Majefty  at  the  Time  of 
the  faid  Reference. 


In    this   Proceeding  it  appears,   that  the  Remarks 
King' s-Bench  held, that  they  were  empowered  »n  this 
to  judge  of  a  Nobleman's  Title,  and  whether  Cafe- 
he  made  out  his  Defcent  from  his  Anceftors  5 
for  notwithstanding  the  Houfe  of  Peers  had 
determined  he  had  no  Title,  that  Court  did 
declare,  that  the  Defendant  had  a  Title  to  the 
Earldom  of  Banbury,  and  confequently  that 
he  could  not  be  tried  as   a  Commoner  for 
Murder  in  the  Kings-Bench:  And  if  I  un- 
derftand  the  Lord  Chief  Juftice  Holt  aright, 
he  was   of   Opinion,    That   the   Houfe    of 
Peers  were  not  a  proper  Court  to  try  the  Facl, 
being  a  Right  of  Inheritance  -3  becaufe  they 

could 
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1697-  could  not  command  a  Jury  to  be  impanelled  : 
J*]^*1  And  if  on  one  Side,  the  Lords  carried  their 
V"^V^  Point  by   voting  the  Defendant  out  of  the 


Houfe,  the  Kings-Bench  prevented  his  being 
tried  as  a  Commoner  for  that  Murder. 
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11. The  Trial  of  Edward  Earl  of  Warwick  and  Hol-l 
land,  and  others,  for  Murder,  before  the  Houfe  of 
Peers,  in  W'eflminfter-Hall,  on  the  28th  and  29th 
of  March,  1699.     11  W.  111. 


Lords  War 
wick  and 
Mohun, 


tfhis  being  a  Profecuticn  for  Murder,  and  no 
St ute  atrial,  I  fh all  give  but  ajbort  Abftraft  of 
the  Cafe. 

VheirCafe.  '~T"*HE  Indictment  charged  the  Earl  ofWar- 
X.    wick,  the  Lord  Mohun,  Richard  French, 
Roger  James,    and  George    Dockwra,   Gent! 
with  the  Murder  of  Captain  Richard  Geote. 

It  feems,  thefe  Gentlemen  were  drinking 
together  on  the  30th  of  Oclcber  1698.  at 
Lockett's,  the  Greyhound-Tavern  in  the  Strand, 
where  they  ftaid  till  after  Midnight  j  and  then 
happening  to  quarrel,  they  called  for  Chairs, 
and  were  carried  to  Leicejier-fields,  where 
they  fought,three  of  a  Side,in  the  Dark,  when 
they  could  fcarce  diftinguifh  each  other  :  And 
in  this  Encounter  Captain  Coote  was  killed, 


and  the  Lord  Warwick  and  Mr.French  flightly 
wounded  j  and  the  Lord  Warwick's  Sword  ap- 
peared to  be  bloody  up  to  the  Hilt  afterwards. 

The  Houfe  of  Peers  having  heard  the  Evi- 
dence, and  the  Obfervations  of  the  King's 
Counfel  upon  it,  came  to  a  Refblution,That 
the  Earl  of  Warwick  was  guiky  of  Man- 
daughter,  but  not  of  Murder;  Whereupon 
he  claimed  the  Benefit  of  his  Peerage,  which 
is  equivalent  to  Clergy;  and  he  was  thereupon 
dilcharged. 

The  Lord  Mohun  was  tried  the  next  Day 
for  the  fame  Murder;  but  it  appearing  he 
had  endeavoured  to  prevent  their  fighting, 
and  was  not  inflrumental  in  the  Death  of 
Captain  Coote,  he  was  acquitted  by  the  unani- 
mous Opinion  of  the  Houfe  of  Peers. 


1U99 
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Si. The  Trial  of  Spencer  Cowper,  Efq;  John  Mar-uS 
son,  Ellis  Stevens,  and  William  Rogers, ^"^ 
Gent,  for  Murder,   at  Hertford  Affizes,  before 
Mr.  Baron  Hat/ell,  on  Wednefday  the  i6tho£  July, 
1699.     11  W.  in. 


k  1 

1 


tfhis  being  one  of  the  moft  memorable  trials 
in  our  Age,  and  the  World  to  this' Day  divided 
in  their  Opinions,  concerning  the  innocency  of 
the  Prifoners,  it  was  thought  proper  to  be  corn- 
filed  with  the  State  ^trials,  though  it  was  of 
a  private  Nature;  and  for  the  like  Reafons,  I 
prefume,it  will  be  expected  I  fhould  treat  more 
largely  of  it  in  this  Work,  than  I  have  of  other 
^trials  for  Murder. 

TH  E  Prifoners  being  feverally  arraigned, 
and  pleading  Not  Guilty,  it  was  deman- 
ded, If  they  would  join  in  their  Challenges,or 
challenge  feparately  ?  To  which  Mr.  Cowper 
anfwered,  If  they  fhould  challenge  feparately, 
there  muft  be  fb  many  feparate  Trials ;  and 
therefore,  to  prevent  the  Trouble  of  the 
Court,  they  were  content  there  fhould  be  but 
one  Challenge  for  all. 

Then  the  Pannel  was  called  over,  and  there 
being  fb  many  challenged  for  the  King  and 
the  Prifoners,  that  there  was  not  a  full  Jury 
No  23. 


on  the  principal  Pannel,  Mr.  Cowper  moved, 
That  the  Counfel  for  the  King  might  fhew  their 
Came  of  Challenge,  now  the  Pannel  was  gone 
through :  To  which  Mr.  Jones,  of  Counfel  for 
the  King,anfwered,That  it  never  was  put  upon 
the  King's  Counfel  to  fhew  Caufe;  and  infi- 
fting  upon  it,  though  the  Judge  was  of  ano- 
ther Opinion,  Mr.  Cowper  gave  it  up,  and 
others  were  added  to  the  principal  Pannel, 
till  Twelve  were  fworn. 

Then  the  Clerk  of  the  Arraignments  read  <n,e  hdiB- 
the  Indi&ment  to  the  Prifoners  in  Englijh,ment. 
which  fet  forth,  That  Spencer  Cowper,  late  qf 
the  Pariih  of  St.  John's,  in  the  Town  of 
Hertford,  in  the  County  of  Hertford,  Efq; 
John  Marfan,  late  of  the  Parifh  and  County 
aforefaid,  Gent.  Ellis  Stevens  and  William 
Rogers,  of  the  faid  Parifh  and  County,  Gent, 
not  having  the  Fear  of  God  before  their  Eyes, 
Sc.  did  on  the  13th  Day  of  March,  in  the 
nth  Year  of  the  King,  at  the  Parifh  af  St. 
John's  aforefaid,  make  an  Affault  upon  Sarah 
8  U  Stout. 
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Stout,  Spinfter,  and  a  certain  Rope  about  the  iBed,  openly,  to  warm  his  Bed  in  his  hearing. 
Neck  of  the  faid  Sarah  Stout  dd  fix  and  bind,  The  Maid  of  the  Houfe,   Gentlemen,,  upon  u 
and  the  Neck  and  Throat  of  the  laid  Sarah  this  went  up  Stairs  to  warm  his  Eed,  expect-'"' 
did  hold,  fqueeze,  and  gripe,  and  thereby  the  jing  the  Gentleman  would  have  come  up  and 
faid  Sarah  Stout  did   choak  and  ftrangle,  of  followed  her   before  fhe  had  done  ;  but,   ic 

feems,  while  fhe  was  warming  the   Bed,  fhe 
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which  choaking  and  ftrangling  fne  inftantly 
died  ;  and  fo  the  faid  Spencer  Cowper,  John 
Mar/on,  Ella  Stevens,  and  William  Rogers, 
did  kill  and  murder  her:  And  the  laid  Sarah 
Stout  being  fo  choaked  and  ftrangled,  they 
the  faid  Spencer  Cowper,  &c.   in  order  to  con- 


ceal the  faid  Murder,  did  afterwards  throw  her 
into  a  certain  River  called  the  Priory  River ; 
againft  the  King's  Peace,  &c. 

Mr.  Jones  afterwards  opened  the  Indictment 
and  the  Evidence,  in  the  following  Manner. 
Mr.  Jones      jy;ay  ;t  p]eafe  vour  Lordfhip,  and  you  Gen- 

JndiEtment  tJem£n  tnat  are  fworn,  I  am  of  Counfel  for 
and  the  the  King  in  this  Caufe,  and  it  is  upon  an  In- 
Evideme.  dictment,  by  which  the  Gentlemen  at  the  Bar 
ftand  accufed  for  one  of  the  fouleft  and  moft 
wicked  Crimes  almoft  that  any  Age  can  re- 
member ,  I  believe  in  your  Country  you  ne- 
ver knew  a  Fact  of  this  Nature :  For  here  is 
a  young  Gentlewoman  of  this  County  murde- 
red and  ftrangled  in  the  Night  time.  The 
Thing  was  done  in  the  dark,  therefore  the 
Evidence  cannot  be  fo  plain  as  otherwife 
mighc  be. 

After  fhe  was  ftrangled  and  murdered,  fhe 
was  carried  and  thrown  into  a  River,to  ftifle  the 
Fact,  and  to  make  it  fuppoied  fhe .  had  mur- 
dered her  feif;  fb  that  it  was  indeed,,  if  it 
prove  otherwife,  a  double  Murther  ;  a  Mur- 
ther  accompanied  with  all  the  Circumftances 
of  "Wickednefs  and  Viliany  that  I  remember 
in  all  my  Practice,   or  ever  read  of. 

This  Fact,  as  it  was  committed  in  the 
Night-time,  fo  it  was  carried  very  fecret;  and 
it  is  very  well  we  have  had  fo  much  Light  as 
we  have,  to  give  fo  much  Satisfaction :  For 
we  have  here  in  a  Manner  two  Trials,  one  to 
*  acquit  the  Party  that  is  dead,  and  to  fatisfy 
the  World,  and  vindicate  her  Reputation  that 
fhe  did  not  murder  her  felf,  but  was  murde- 
red by  other  Hands.  For  my  Part,  I  fhall 
never,  as  Counfel  in  the  Cafe  of  Blood,  aggra- 
vate; I  will  not  improve  or  enlarge  the  Evi- 
dence at  all :  It  fhall  be  only  my  Bufinefs  to 
'iet  the  Fact  as  it  is,  and  to  give  the  Evidence, 
and  ftate  it  as  it  ftands  here  in  my  Infle- 
ctions. 

My  Lord,  for  that  Purpofe,  to  lead  to  the 
Fact,  it  will  be  neceffary  to  inform  you,  That 
upon  Monday  the  13th  of  March,  the  firft 
Day  of  the  laft  Affizes  here,  Mr.  Cowper,  one 
of  the  Gentlemen  at  the  Bar,  came  to  this 
Town,  and  lighted  at  Mr.  Barefoot's  Houfe, 
and  ftaid  there  fbme  Time,  I  fuppofe,  to  dry 
himfelf,  the  .Weather  being  dirty  ;  but  fent 
his  Horfe  to  Mrs.  Stout's,  the  Mother  of  this 
Gentlewoman.  Some  Time  after,  he  came 
thither  himfelf,  and  dined  there,  and  ftaid 
till  Four  in  trie  Afternoon,  and  at  Four,when 
he  went  away,  he  told  them  he  would  come 
and  lodge  there  that  Night,  and  fup. 

According  to  his  Word  he  came  there,  and 
had  the  Supper  he  defired :  After  Supper,  Mrs. 
Stout,  the  young  Gentlewoman,  and  he  fat  to- 
gether till  near  Eleven  o'clock.  At  Eleven 
©'Clock  there  was  Orders  given  to  warm  his 


heard  the  Door  clap  together ;  and  the  Nature 
of  that  Door  is  fuch,  that  it  makes  a  great 
Noife  at  the  clapping  of  it  to,  that  any  Body 
in  the  Houfe  may  be  fenfible  of  any  one's 
going  out.  The  Maid,  upon  this,  was  con- 
cerned, and  wondered  at  the  Meaning  of  it, 
he  promifing  to  lie  there  that  Night;  fhe  came 
down,  but  there  was  neither  Mr.  Cowper  ncr 
Mrs.  Stout ;  fo  that  we  fuppofe,  and  for  all 
that  we  can  find  and  learn,  they  muft  go  out 
together.  After  their  going  out,  the  Maid 
and  Mother  came  into  the  Room,  and  the 
young  Gentlewoman  not  returning,  nor  Mr. 
Cowper,  they  fat  up  all  Night  in  the  Houfe, 
expecting  what  time  the  young  Gentlewoman 
would  return.  The  next  Morning  after  they 
had  fat  up  all  Night,  the  firft  News  of  this 
Lady  was-,  that  fhe  lay  floating  and  fwimming 
in  the  Water  by  the  Mi'1-Damm:  Upon  that, 
there  were  feveral  Perfons  called  ;  for  it  was  a 
Surprize  how  this  fhould  come  to  pafs.  There 
fhe  lay  floating  with  her  Petticoats  and  Apron, 
but  her  Night-rail  and  Morning-gown  were 
off,  and  one  of  them  not  found  till  fome 
Time  after  -3  and  the  Maid  will  give  you  ah. 
Account  how  it  came  to  be  found. 

This  made  a  great  Noife  in  the  Country* 
for  it  was  very  extraordinary,  it  happening 
that  from  the  Time  the  Maid  left  Mr.  Coivper 
and  this  young  ^  Gentlewoman  together,  flte 
was  not  feen  or  heard  of  till  next  Morning, 
when  fhe  was  found  in  this  Condition,  with 
her  Eyes  broad  open,  floating  upon  the  Water. 
Wljen  her  Body  came  to  be  viewed,  it  was 
very  much  wondered  at;  for,  in  the  firft  Place, 
it  is  contrary  to  Nature,  that  any  Perfons  that 
drown  themfelves  fhould  float  upon  the  Water. 
We  have  fufficient  Evidence,  that  it  is  a  Thing 
that  never  was:  If  Perfons  come  alive  into  the 
Water,  theh  they  fink;  if  dead,  then  they 
fwim ;  that  made  fbme  more  curious  to  look 
into  this  Matter.  At  firft  it  was  thought  that 
fuch  an  Accident  might  happen,  though  they 
could  not  imagine  any  Caufe  for  this  Woman 
to  do  fo,  who  had  fb  great  Profperity,  had  fb 
good  an  Eftate,  and  had  no  Occafion  to  do  an 
Action  upon  herfelf  fo  wicked,  and  fo  barba- 
rous ;  nor  cannot  learn  what  Reafon  fhe  had 
to  induce  her  to  fuch  a  Thing.  Upon  View 
of  the  Body,  it  did  appear^  there  had  been 


Violence  ufed  to  the  Woman  ;  there  was  a 
Creafe  round  her  Neck,  fhe  was  bruifed  about 
her  Ear,  fo  that  it  did  leem  as  if  fhe  had  been 
ftrangled,  either  by  Hands  or  a  Rope. 

Gentlemen,  upon  the  Examination  of  this 
Matter,  it  was  wondered  how  this  Matter 
came  about;  it  was  dark  and  blind :  The  Co- 
roner at  that  Time,  nor  thefe  People,  had  no 
Evidence  given,  but  the  ordinary  Evidence, 
and  it  paffed  in  a  Day. 

We  muft  calJ  our  Witneffes  to  this  Fact, 
that  of  Neceffity  you  muft  conclude  fhe  was 
ftrangled,  and  did  not  drown  herfelf:  If  we 
give  you  as  ftrong  a  Proof,  as  can  be  upon  the 
Nature  of  the  Fad,  that  fhe  was  ftrangled, 

then 
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then  the  fecond  Matter  under  your  Enquiry 
will  be,  to  know  who,  or  what  Perfbns  fhould 
be  the  Men  that  did  the  Fad.  I  told  you  be- 
fore, it  was,  as  all  wicked  Actions  are,  a  Mat- 
ter of  Darknefs,  and  done  in  Secret,  to  be 
kept  as  much  from  the  Knowledge  of  Men  as 
was  poffibfe. 

Truly,  Gentlemen,  as  to  the  Perfbns  at  the 
Bar,  the  Evidence  of  the  Fact  will  be  very 
fhort,  arid  will  be  to  this  Purpofe. 

Mr.  Cowper  was  the  laft  Man  unfortunately 
in  her  Company  ;    I  could  wifh  he  had  not 
been  fb  with  all  my  Heart :    'Tis  a  very  un- 
fortunate Thing  that  his  Name  fhould,  upon 
this  Occafion,    be  brought  upon  the  Stage : 
But  then,  my  Lord,  it    was  a  ftrange  thing, 
here  happens  to   be  three   Gentlemen,    Mr. 
Marfon,  Mr.  Rogers,  and  Mr.  Stev  ns  :  As  to 
thefe  three  Men,  my  Lord,  I   don't  hear  of 
any  Bufinefs  they  had  here,  unlefs  it  was  to  do 
this  Matter,  to  ferve  fome  Intereft  or  Fviend 
that  lent  them  upon  this  MefTage :    For,  my 
Lord,  they  came  to  Town  (and  in  Things  of 
this  Nature,  'tis  well  we  have  this  Evidence  ; 
but,  if  we  had  not  been  ftreightened  in  Time, 
it  would  have    brought    out     more  ;    thefe 
Things  come  out  flowly),  thefe  Perfbns,  Mr 
Stevens,  Mr.  Rogers,  and   Mr.  Mar/on,  came 
to  Town  here,  on  the  13th  of  March  laft,  the 
Affize-Day.     My   Lord,  when  they  came  to 
Town,    they   came   to  an   Houfe,   arid  took 
Lodging  at  one  Gurreys  ;  they  took  a  Bed  for 
two,  and  went  out  of  their  Lodging,  having 
taken  a  Room  with  a  large  Bed  in  it ;  and  after- 
wards they  went  to  the  Glove  and  Dolphin,  and 
then,  about  Eight  o'clock,  one  Marfan  came 
to  them  there  ;  in  what  Company  they  came, 
your  Lordfhip,  and  the  Jury,  will  know  by 
and  by  :  They  ftaid  there,  my  Lord,  at  the 
Glove,  from  Eight  o'Clock  to  Eleven,  as  they 
Jay.     At  Eleven  thefe  three1  Gentlemen  came 
all  in  to  their  Lodging  tOgetHer  at   this  Gur- 
rey's.     My  Lord,  when  they  came  in,  it  was 
very  obfervable  amongft  them,  unlefs  there 
had  been  a  Sort  of  Fate  in  it ;  firft,  that  they 
fhould  happen  to  be  in  the  Condition  they 
were  ;  and,  fecondly,  fall  upon  the  Difcourfe 
they  did  at  that  Time:   For,  my  Lord,  they 
called  for  Fire,  and  the  Fire  was  made  them  ; 
and,  while  the  People  of  the  Houfe  were  go- 
ing about,   they    obferved   and  heard   thefe 
Gentlemen  talk   of  Mrs.  Sarah  Stout;    that 
happened  to  be  their  Difcourfe  :  One  faid  to 
the  other,  Mar/on,    She  was  an  old  Sweet- 
heart of  yours:  Ay,  faith  he,   but  fhe  caft  me 
off;  but  I  reckon,  by  this  Time,  a  Friend  of 
mine  has  done  her  Bufinefs —  Another  Piece 
of  Difcourfe  was,  I  believe  a  Friend  of  mine 
is  even  with  her  by  this  Time.     They  had  a 
Bundle  of  Linnen  with  them  ;  but  what  it 
was  is  not  known  ;  and  one  takes  the  Biindle 
and  throws  it  upon  the  Bed  :    Well,  faith  he, 
her  Bufinefs  is  done  :  Mrs.  Sarah  Stoat's  court- 
ing Days  are  over  ;  and  they  fent  for  Wine, 
my  Lord:  So,-  after  they  had  drank  of  the 
Wine,  they  talked  of  it,  and  one  pulled  out  a 
great  deal  of  Money ;  faith  one  to  another, 
What  Money  have  you  fpent  to  Day  ?  Saith 
the  other,  Thou  haft  had  40  or  50  /.  for  thy 
Share  :   Saith  the  other,  I   will  fpend  all  the 
Money  I  have,  for  Joy  the  Bufinefs  is  done. 


\> 


My  Lord,  this  Difcourfe  happened   to  !e     1^99- ' 
among    them,    which    made   People  of   the::Vv  ■f11" 
Houfe  confider  and  bethink  themfelves  •  whenV//~v"^ 
the  next  Day  they  heard  of  this  Mrs.  .67. .ufs. 
being  found  in  the  Water,  this  made  them  re- 
colled  and  call  to  Mind  all  thefe  Difcourfes. 

My  Lord,  after  thefe  Gentlemen  had  ftaid 
there  all  Night,  next  Morning,  truly,  it  wa> 
obferved  (and  I  fuppofe  fome  -account  will  be 
given  of  it)  that  Mr.  Cowper  and  they  did. 
meet  together,  and  had  feveral  Difcourfes  -, 
and  that  very  Day  went  out  of  Town  ,  aridi'I 
think,  as  foon  as  they  came  to  Hoddef/oh" 
made  it  all  their  Difcourfe  and  Bufinefs  to  talk 
of  Mrs.  Stout. 

My  Lord,  we  will  call  our  WitnefTes,  and 
prove  all  thefe  Facts  that  I  have  opened  to 
your  Lordfhip  ;  and  then,  I  hope,  they  will 
be  put  to  give  you  fome  Account  how  all 
thefe  Matters  came  about. 

Then  Sarah  IValker,  Servant  to  the  de  ea-  Vhe  Evl- 
fed  Mrs.  Stout,  being  called  as  a  Witnefs  f6vdeme  "f 
the  King,  teftified,  That  on  .'Friday  before  vv2k*r. 
the  laft  Affizes  Mr.  Cowte/s  Wife  fent  her. 
Miftrefs  a  Letter,  acquainting  her,  She  might 
expect  her  Husband  at  the  Affizes,  and  he 
came  in  with  the  Judge  accordingly  the  Mon- 
day following  ;  and  her  Miftrefs  asking  him, 
as  he  rode  by,  if  he  would  alight,  he  faid, 
No  ;  he  would  go  and  (hew  himfelf,  buz 
would  fend  his  Horfe  prefently4  arid  let  her 
know  at  what  Time  he  would  come  ■  but  her 
Miftrefs,  thinking  he  had  forgot,  fent  her  (the 
Witnefs)  to  know  if  he  defigned  tocome  :'  Tie 
anfwered,  He  had  Bufinefs ;  but  came,  how- 
ever, in  lefs  than  a  quarter  of  an  Hour,  and 
dined  there  :  And,  going  away  about  Four 
o'Clock,-  her  Miftrefs  asked  him,  If  he  would 
lie  there  ?  He  faid,  Yes  ;  and  came  at  Nine 
o'Clock  ;  and,  having  fat  about  half  an  Hour, 
he  asked  for  a  Pen  and  Ink,  and  wrote  a  Let- 
ter to  his  Wife  j  after  which,  he  defired  lie 
might  have  Milk  for  his  Supper,  which  the 
Witnefs  brought  him  ;  and,  when  he  had  flip- 
ped, her  Miftrefs  bid  her  niake  a  Fire  in  his 
Chamber  ;  and,  when  fhe  came  and  told  Mr. 
Cowper  fhe  had  made  one,  he  looked  at  her, 
but  faid  nothing  ;  and  her  Miftrefs,  in  his 
Hearing,  bid  her  warm  his  Bed,  which  fhe 
went  up  to  do  as  the  Clock  ftruck  Eleven,  and 
about  a  quarter  of  an  Hour  after,  fhe  heard 
the  Houfe-Door  fhur,  and  thought  he  was 
gone  to  carry  his  Letter  ,  but,  coming  down 
into  the  Parlour  a  quarter  of  an  Hour  after 
fhe  heard  the  Door  fhut,  fhe  "found  no  body 
there  -3  botta  Mr.  Cowper  and  her  Miftrefs  were 
gone,  and  fhe  never  faw  her  more  alive. 

Mr.  Cowper  defiring  fhe  would  be  particular 
as  to  the  Time  he  went  away,  Sarah  Ifalker 
anfwered,  It  was  a  quarter  after  Eleven  by 
their  Clock  ;  but  that  went  half  an  Hour  fatt- 
er than  the  Town  Clock. 

Mr.  Cowper  demanding  Why  fhe  did  not 
enquire  after  her  Miftrefs  that  Night  ?  the 
Maid  anfwered,  She  thought  her  Miftrefs  was 
with  him,  and  could  come  to  no  Harm.  Old 
Mrs.  Stout,  her  Mother,  was  againft  her  rha- 
king  any  Enquiry  ;  becaufe,  if  they  did  not 
find  her,  fhe  faid,  it  would  alarm  the  Town, 
and  there   might  be  no  Occafion  :  However, 

they 


720 


J  CRITICAL  REVIEW  of 


\-/"V"N-» 


1699     they  fat  up  all  Night  in  Expectation  of  their 
nW.  III.  Return> 

Mr.  Cowper  demanding  If  her  Miftrefs  did 
not  ufe  to  ftay  out  all  Night ;  or,  if  fhe  had  not 
faid  lb  ?  the  Maid  anfwered,  No.  Then  he 
asked  If  her  Miftrels  was  riot  melancholly  ?  fhe 
anfwered,  She  could  not  lay  but  fhe  was  me- 
lancholly j  but  fhe  imputed  it  to  a  Fit  of  111- 
nefs  j  fhe  knew  no  other  Caufe. 

Mr.  Cowper  asking  If  fhe  did  not  buy  Poi- 
fon  within  this  Twelvemonth,  and  by  whole 
Order  ?  fhe  anfwered,  That  fhe  (the  Witnels) 
had  bought  Poifbn  twice,  to  poilbn  a  Dog  that 
broke  fome  things ;  but  had  no  Order  for  it. 

Mr.  Jones  demanded,  if  fhe  ever  found  her 
Miftrefs  inclined  to  do  her  felf  a  Mifchief  ?  fhe 
anfwered,  She  never  did. 

Mr,  Jones  asking,  If  Mr.  Cowper' 's  Horfe 
flood  at  her  Miftrefs's  Houfe,  and  if  Mr.  Cow- 
per ever  returned  to  Mrs.  Stout's  again  ?  fhe 
anfwered,  His  Horfe  flood  there,  but  Mr. 
Cowper  never  returned  after  that  Night  he 
went  away,  in  the  Manner  fhe  related. 

Mr.  Jones  asking,  If  Mr.  Cowper  told  them 
he  would  lie  there?  the  Maid  anfwered.  When 
he  went  from  Dinner,  he  laid  fo. 

Then  Berry  the  Miller  was  fworn,  and  tef- 

tified,  That  going  out  at   Six  in  the  Morn- 

to  fhoot  a  Flufh  of  Water,  he  faw  fome- 

thlng  floating,  which  proved  to  be  the  Cloaths 


Evidence 

of  Mrs- 

Stout'* 

being  found  ^Fgj 

in  the 


River.  of  the  Decealed,  her  Body  being  five  or  fix 
Inches  under  Water :  That  fhe  lay  on  her 
Right  Side,  her  Right  Arm  being  driven  be- 
tween the  Stakes,  which  flood  about  a  Foot 
afunder :  That  the  Water  was  then  about  five 
Foot  deep  :  She  did  not  appear  at  all  fwelled, 
and  her  Eyes  were  open. 

John  Venables  teftified,  That  he  faw  the 
Corps  in  the  River,  that  fhe  lay  on  her  Right 
Side,  rather  above  the  Water  than  under,  in- 
Ibmuch  that  one  of  her  Ruffles  appeared  above 
the  Water;  and  both  <this  Witnels  and  the 
laft  agreed  that  her  Eyes  were  open,  and  that 
there  were  no  Weeds,  or  any  thing  under  the 
Corps,  to  hinder  it  from  finking. 

Leonard  Dell  depofed,  That  he  faw  the 
Corps  floating,  and  that  Part  of  her  Cloaths 
were  above  the  Water  ;  that  her  Face  might 
alio  be  feen,  it  was  fo  near  the  Surface,  and 
her  Eyes  were  open  ;  and  agreed  with  the 
former  Witnefles,  that  fhe  lay  on  her  Right 
Side,  with  her  Head  and  Right  Arm  between 
the  Stakes  or  Files,  that  were  fixed  in  the 
River :  He  believed  there  might  be  about 
five  Foot  Water,  and  there  was  nothing  under 
her  to  prevent  the  finking  of  the  Corps :  That 
he  and  another  took  the  Corps  out  of  the 
Water,  and  laid  it  on  the  Bank,  where  it  re- 
mained an  Hour  :  She  was  laced,  and  he  did 
not  perceive  her  to  be  at  all  fwelled,  or  that 
any  Water  came  out .  of  the  Corps  on  moving 
it,  only  a  Froth  came  out  of  her  Mouth  and 
Noftrils,  about  as  much  as  he  could  hold  in 
his  Hand. 

John  Ulfe  alfo  teftified,  That  he  helped  to 
take  her  out  of  the  Water,  and  fhe  lay  on 
one  Side  between  the  Stakes ;  and  that  upon 
taking  her  out,  no  Water  came  from  her,  only 
lome  Froth  at  her  Noftrils  :  That  the  Stakes 
did  not  bear  up  the  Corps,  and  there  was  no- 
thing under  it  to  keep  it  from  finking. 


Katharine  Dew  depofed,  That  fhe  faw  the      1699. 
Corps  taken  out  of  the  Water  ;  that  fhe  lay  nW  III. 
on  one  Side  in  the  River,  her  Teeth  clenched,  ,~/"V^ 
the  Water  flowing  a  little  over  her  Face,  and 
fome  Part  of  her  Coats  above  the  Water,  her 
right  Arm  lying  againft  a  Stake  :  That  fhe  was 
laced,  and  not   at  all  Iwelled,  and  fhe  law  a 
purging  Froth  iffue  out  of  her  Nofe  and  one 
of  her  Eyes. 

tthomas  Dew  depofed.  That  fhe  lay  on  her 
Side  in  the  Water,  her  right  Arm  within  the 
Stakes,  and  her  left  Arm  without ;  that  her 
Shoes  and  Stockings  were  clean,  without  any 
Mud  or  dirt  on  them  ;  and  he  did  not  think 
the  Corps  had  ever  funk  to  the  Bottom  ;  and, 
when  fhe  was  taken  out,  no  Water  came  from 
her,  only  fome  From  out  of  her  Nole  ;  and 
fhe  was  not  at  all  fwelled. 

Edward  Blackno  confirmed  the  Teftimony 
of  the  former  Witnefles,  as  to  the  Pofture  of 
the  Corps  in  the  Water:  As  did  alio  William 
Edmunds  and  William  Page. 

Anne  Ulfe  alfo  confirmed  the  Teftimony  of 
the  former  Witnefles,  and  faid,  One  of  her 
Arms  was  about  a  Stake,  and  the  other  down 
in  the  Water  :  That  her  Shoes  and  Stockings 
were  clean  :  Her  Stockings  were  rolled  down, 
and  fhe  had  no  Garters  on. 

William  How  gave  the  like  Evidence,  ob- 
lerving,  That  one  of  her  Arms  and  her  Head 
were  in  the  Grate  Cor  Stakes.) 

John  Meager  alfo  teftified,  That  the  Corps 
floated  in  the  Water,  her  Right  Arm  in  the 
Grate,  and  her  Left  Arm  with  the  Stream ; 
but  that  it  was  not  borne  up  by  any  thing  but 
the  Water. 

Then  Mr.  John  Dimfdale,  jun.  the  Surgeon,  <^e  Evh  j 
was  fworn  :  Whereupon  Mr.  Coa;/><?rfaidsThere  denceof  the 
were  lome  eminent  London  Phyficians  attend-  s**rgeons. 


ing,  and  defired  they  might  be  called  into 
Court,  and  hear,  the  Surgeons  Evidence  :  And 
the  Court  agreeing  to  it,  Dr.  Shane,  Dr. 
Garth,  Dr.  Mor'ley,  Dr.  Gilftrop,  Dr.  Harriot, 
Dr.  Wollafton,  Dr.  Crull,  Mr.  William  Cooper, 
the  great  Anatomift,  Mr.  Bartlet,  and  Mr. 
Camlin,  were  brought  in. 

Mr.  Dimfdale  then  gave  his  Evidence,  tes- 
tifying, That  he  went  at  the  Requeft  of  old 
Mrs.  Stout,  to  view  the  Corps,  together  with 
Mr.  Cam/in,  the  lame  Day  it  was  found  ;  and 
he  oblerved  a  little  Swelling  on  the  Side  of 
the  Neck,  and  fhe  was  black  on  both  Sides, 
particularly  the  Left  Side,  and  between  her 
Breafts  up  towards  the  Collar-Bone. 

It  being  demanded  how  her  Ears  were,  he 
laid,  There  was  a  Blacknefs  on  both  Ears,  and 
a  Settling  of  Blood. 

Mr.  Cowper  then  asked  him,  If  he  did  not 
lay  that  the  Settling  of  Blood  was  no  more 
than  a  common  Stagnation  before  the  Coro- 
ner's Inqueft  ?  He  anfwered,  He  did  not  re- 
member a  Word  of  that ;  but  he  confefled, 
there  was  no  Mark  or  Circle  about  her  Neck. 

Sarah  Kimpfon  teftified,  That  fhe  helped  to 
ftrip  the  Corps,  and  there  was  a  Settlement  of 
Blood  behind  the  Ear,  bigger  than  her  Hand 
would  cover,  and  another  Settlement  of  Blood 
under  her  Collar-Bone;  but  fhe  law  no  Mark 
about  the  Neck  :  That  the  Body  was  flat  and 
lank  ;  ho  Water  in  it,  as  fhe  could  perceive : 
That  fhe  (the  Witnels)  had  a  Child  drowned, 
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1699.  not  long  before,  in  the  fame  Place  ;  and  they, 
11 W.  ill  founcj  her  funk  to  the  Bottom  of  the  River 
S-^VS~'  the  next  Morning,  fwelled  to  a  great  Degree, 
being  very  full  of  Water,  as  appeared  when 
the  Child  was  opened.  And  Mr.  Cowper  de- 
manding of  Mrs.  Kimpfon,  If  there  was  no 
Settlement  of  Blood  about  the  Child  ?  fhe  an- 
fwered,  She  law  none. 

Mrs.  Peppercorn,  the  Midwife,  teftified, 
That  fhe  was  prefent  at  the  ftripping  the  Body, 
and,  at  old  Mrs.  Stout's  Requeft,  examined  it, 
and  found  the  Deceafed  was  not  with  Child 
That  fhe  had  a  black  Place  on  the  Side  of  her. 
Head,  and  another  about  her  Ear:  That  no 
Water  came  from  her,  but  a  Froth  purged 
from  her  Mouth  and  Noftrils,  as  was  ufual. 

Elizabeth  Hufler  alio  depofed,  She  helped 
to  ftrip  the  Decealed,  found  the  Body  lank 
and  thin,  and  no  Appearance  of  Water  in  it  : 
That  there  was  a  fettling  of  Blood  at  the  Top 
of  the  Collar  Bone,  and  a  fettling  of  Blood 
under  each  Ear  •  but  moft  under  her  left  Ear. 

Anne  Pilkington  gave  much  the  fame  Evi- 
dence ;  and  Mr.  Cowper  asking  her  if  fhe  did 
not  make  Oath,  That  the  Decealed  had  a 
Circle  round  her  Neck?  fhe  aniwered,  She 
.never  did,  nor  durft  not  doit:  Whereupon 
Mr.  Jones 3  looking  upon  her  Examination, 
faid,  It  was crofs  her  Neck  there. 

Mr.  Coatfwcrth  the  Surgeon  depofed,  That 
the  Body,  having  been  buried  fix  Weeks,  was 
taken  up  by  her  Friends  -3  and  he  went  to 
Hertford,  at  the  Requeft  of  old  Mrs.  Stout,  to 
fee  it  opened  :  That  her  Face  and  Neck,  to 
her  Shoulders,  appeared  black,  -  and  fo  much 
corrupted,  that  they  were  unwilling  to  pro- 
ceed ;  but  the  Mother  infilling  to  have  it  done, 
they  opened  her,  and  found  the  Stomach  and 
Guts  as  full  of  Wind,as  if  they  had  been  blown 
with  a  Fair  of  Bellows:  That,  putting  the 
Guts  alide,  they-  came  to  the  Uterus,  which 
they  viewed  very  nicely,  and  law  it  perfect!  y 
empty  :  That,  upon  opening  the  Stomach, 
they  let  out  a  great  deal  of  Wind,  but  no  Wa- 
ter j  neither  was  there  any  in  the  Lobes  of 
•the  Lungs,  or  Diaphragm  ;  but  all  was  dry : 
Whereupon  he  (the  Witnels)  obferved,  That 
this  Woman  could  not  be  drowned  ;  for,  if 
fhe  had  taken  in  any  Water,  it  would  have 
rotted  all  the  Guts :  As  for  any  Marks  about 
her  Head  and  Neck,  it  was  impoffible  to  dis- 
cover them,  they  were  fo  rotten;  but  all  the 
reft  was  lound  to  a  Miracle :  He  did  not  ima- 
gine they  Ihould  have  found  them  fo. 

Mr.  Cowper  here  objected  againft  this  Kind; 
of  Evidence :  For  that  the  Body  had  been  ta- 
ken up  again  by  the  Relations,  without  any 
legal  Authority,  after  the  Coroner's  Inqueft 
had  fat  upon  it :  Thus  they  might  have  bro- 
ken the  Skull  in  a  hundred  Pieces,  after  the 
Coroner  had  viewed  it,  and  then  have  profe- 
cuted  him  for  it.  He  apprehended  they  ought 
to  have  had  a  Writ  of  Melius  inquirendum,  to 
authorize  them  to  make  another  Infpection, 
and  to  have  given  him  Notice,  that  he  might 
have  had  Surgeons  there  to .  fuperintend  their 
Proceedings. 

The  Judge  anfwered,  If  they  had  done  ari 
ill  Thing  in  taking  up   the  Body  without  Or- 
ders (though  he  did  not  know  there  was  any 
more  Hurt  in  taking  up  that  Body  than  an- 
No.  23. 


other),  that  could  be   no  Reafbn  why  they 
fhould  not  hear  that' Evidence. 

Mr. 

was 


Mr.   Coatfwcrth'  alio  obferved,    That 


Camlin,    Sir   IVilliam   Cooper's  Surgeon, 
prefent  when  they  inlpected  the  Body. 

Then  John  Dimfdale  the  Elder  teftified,, 
That  being  lent  for  by  Mrs.  Stout  to  view  the 
Body  of  her  Daughter,  on  the  28th  of  April, 
they  found  the  Head  and  Neck  fo  mortified, 
that  they  were  in  Doubt  whether  they  fhould 
proceed  ;  but  Mrs.  Stout  infilling  her  Daugh- 
ter fhould  be  opened,  to  clear  her  of  the  Scan- 
dal of  being  with  Child,  they  opened  the 
Body,  and  found  it  as  found  as.  any  Flefh 
could  be  j  no  manner  of  Putrefaction  in  her 
Lungs,  or  any  other  Part,  but  very  full  of 
Wind :  That  they  fearched  the  Stomach  and 
Thorax,  but  found  not  one  Drop  of  Water 
about  them  ;  nor  was  the  Coffin  or  Shroud  in 
the  leaft  wet  or  foiled  :  And,  examining  the 
Uterus,  they  law  no  Sign  of  Conception.  Then 
they  confulted  together,  whether  fhe  was 
drowned  or  not ;  and  were  all  of  Opinion, 
She  was  not  drowned:  Only  Mr.  CriwUn  de- 
fired  to  be  excufed  from  giving  his  Opinion. 
It  being  demanded  of  the  elder  D  mfdak, 
Why  he  believed  fhe  was  not  drowned  ?  he 
anfwered,  Becaufe  they  found  no  Water  in 
her  ;  and  if  there  had  been  any,  that  would 
have  caufed  a  Fermentation,  and  rotted  the 
Lungs  and  Guts;  whereas  her  Inteftines  were 
not  putrified,  as  they  would  have  been  in  a 
Week's  Time,  if  there  had  been  but  a  Pint  of 
Water  there. 

Then  John  Dimfdale  the  younger,  and  his 
Brother,  Robert  Dimfdale  the  Phyfician,  were 
fworn,  and  teftified,  They  viewed  the  Corps 
after  it  was  opened,  and  did  not  find  a  Drop 
of  Water  in  the  Thorax,  or  Abdomen.  Mr. 
Cowper  demanding  of  Mr.  Robert  Dirifdale, 
If  it  was  poffible  there  fhould  be  Water' in 
the  Thorax  ?  -he  anfwered,  They,  fhould  have 
expected  Water,  or  a  Putrefaction  ;  bm  they 
found  no  Putrefaction  either  in  the  Bowels  or 
Inteftines,  but  only  in  her  Head  and  Shoul- 
ders, and  one  Arm. 

Mr.  Cowper  demanding  ;  how  any  Water 
fhould  pafs  into  the  Thorax  ?  Dr.  Dimfdale 
anfwered,  By  the  LymphaeduCt,  if  any  Way : 
And  being  asked,  If  any  Water  could  pafs  into 
a  Body  after  Death  ?  he  anfwered,  No.' 

John  Dimfdale  the  "younger  added  That 
he  opened  the  Child,  /above-mentioned  to  be 
drowned  ;  and  that  it  was  extremely  fwelled 
in  the  Belly  and  Stomach,  and  had  abundance 
of  Water  in  it.  His  Brother,  the  Phyfician, 
alfo  obferved,  That,  on  opening  the  Abdomen 
of  the  Child  that  was  drowned,  they  found 
abundance  of  Water  in  the  feverar  Cavities. 

Mr.  Cowper  demanding,  If  he  was  riot  an- 
gry Mr.  Camlin  would  not  join  with  rhem  In 
their  Opinion  ?  he  anfwered,  No :  But.  being 
asked  again,  If  he  did  not  tell  Camlin  he  was 
a  Graduate  Phyfician  ?  he  laid,  I  hey  had  feme 
Words  about  it. 

Dx.Coatfworth  being  fworn,  it  was  demand- 
ed of  him,  What  was  his  Opinion  of  Bodies 
found  floating  without  any  Water  in  them  ? 

He  aniwered,  Every  one  that  was  drowned 

was  fuftocated,  by    Water  palling  down  the 

Wind-pipe  into  the  Lungs  upon-rcelpiration ; 
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and,  at  the  fame   Time,  the  Water  preffing  I  great  deal  of  Water  in  the  Stomach,  and  fome     1699. 
upon  the  Gullet,  there   would  be  a  NecefKtyjin  the  Lungs.     And  Mr.  Ccwper   demanding  IlW- iIIr 


of  fwallowing  great  Part  of  it  into  the  Sto^ 
tnach  He  had  been  in  Danger  of  Drowning 
himfelf,  and  was  forced  to  fwallow  a  great 
Quantity  of  Water.  If  a  Perfon  was  drown- 
ed, and  taken  out  immediately,  as  foon  as  the 
Suffocation  was  effected,  he  fhould  not  won- 
der if  there  was  but  little  Water  in  the  Sto- 
mach and  Guts  ;  but  if  it  lay  in  the  Water 
feveral    Hours,   it    muft    be    ftrange   if  the 


which  Way  it  fhould  pais  into  the  Thorax  ? 
The  Dr." anfwered,  The  Thorax  was  the  Vef- 
fel  where  the  Lungs  lay,  in  the  Cavity  of  the 
Breafl :  The  Wind-pipe  was  the  Conveyance 
to  the  Lungs :  That,  while  a  Perfon  wasflrug- 
gling  for  Refpiration,  there  might  be  a  Re- 


laxation of  the  farts,    a-nd  a  Peribn  muft  fuck 


Belly  fhould  not  be  full  of  Water  :  But  he 
would  not  fay  it  was  impolTible  to  be  other- 
wife. 

Mr.  Cowper  demanding,  Whether  he  at- 
tempted to  drown  himfelf,  or  was  in  Danger 
of  drowning  by  Accident?  he  anfwered,  By 
Accident :  Whereupon  Mr.  Cowper  obferved, 
There  was  a  Difference  where  a  Perfon  drown- 
ed himfelf  on  Purpofe,  and  was  drowned  by 
Accident  ;  for  when  he  was  drowned  by  Ac- 
cident, he  ftruggled  a  great  while,  and  took  in 
much  Water  before  he  died  ;  but  when  a  Per- 
ibn threw  herfelf  into  the  Water  on  Purpofe 
to  be  drowned,  fhe  died  immediately,  recei- 
ving but  little  Water  before  fhe  expired. 

Dr.  Naylor  being  fworn,  declared  he  was 
of  Opinion,  That  a  drowned  Body  would  have 
a  Quantity  of  Water  in  it  >  and,  if  there  was 
no  Water  in  the  Body,  he  fhould  believe  the 
Perfon  was  dead  before  he  was  put  into  the 
Water. 

Then  Mr.  Cowper  demanded,  If  the  Dr. 
did  not  conftantly  vote  againft  the  Intereft  of 
his  Family  in  that  Corporation?  and  faid,  He 
fhould  have  asked  the  Dim/dales  the  fame. 
Queftion  ;,*  But  the  Court  told  him,  That  was 
not  material. 

Mr.'  Babington,  a  Surgeon,  alio ,  declared 
upon  his  Oath,  he  was  of  Opinion,  That  all 
Bodies  that  went  into  the  Water  alive,  and 
were  drowned,  had  Water  in  them,  and  funk 
'asfoon-  as  drowned  ;  nor  did  they,  rife  fo  foon 
'is  this  Woman  did:  And  this,  he  found,  was 
the  Opinion  of  Phyficians. 

Whereupon  the  Judge,  Mr.  Baron  Hatfel, 
iaid,  He  had  heard  fb.tooj  and  that  was  the 
Reafbn  they  tied  Bullets  to-dead  Bodies  to  fink 
them  at  Sea.  Mr.  Cowper  anfwered,  the  Rea- 
fbn of  that  was,  That  the  Bodies  fhould  not 
rife  again,  for  they  would  fink  without. 

Mr.  Babington  proceeded,  and  faid.  He 
had  once  a  Patient  that  was  half  an  Hour  un- 
der Water,  and  lived  feveral  Hours  after- 
wards i  and,  during  that  Time,,  difcharged 
great  Quantities  of  Water:  And  though  he 
fell  into  the  Water  by  Accident,  he  did  not 
believe  that  made  any  Difference. 

Dr.  Burnet  alfo  declared  upon  Oath,  he  was 
of  Opinion,  Whether  one  fell  into  the  Water 
by  Accident,  or  threw  himfelf  in,  the  Body 
would  receive  Water  as  long  ^is  it  was  alive  ; 
and  there  were  Endeavours  for  Refpiration  ; 
and,  after  ,  thole  Endeavours  were  over,  no 
Water  would  come  in,  for  all  the  Parts  were 
doled  i  and,  confequently,  there  muft.  have 
been  Water  found  within  this  Woman^  if  fhe 
was  drowned i  and  he  believed  drowned, Bo- 
dies always  funk. 

Dr. '  Wcodhoufe  was  of  Opinion,  That  every 
~Body,  fufjfocated  with  Water,  muft  have  a 


in  fome  Water  as  well  as  Air ;  confequently 
fome  Water  would  get  jnto  the  Wind-pipe, 
and  fo  enter  the  Lungs ;  but  the  greater  Quan- 
tity, no  doubt,  would  be  in  the  Stomach. 

The  Court  demanding,  What  was  his  Opi- 
nion as  to  the  Putrifying  of  the  inward-Parts? 
the  Dr.  anfwered,  No  doubt,  where  Water 
gets  into  the  Stomach,  or,  wherever  it  was,  it 
would  putrify  foon. 

Edward  Clement,  a  Seaman,  being  called  as 
a  Witnefsfor  the  Ring,  declared,  That  in  the 
Sea-fight  at  Btachy-kead,  in  the  Year  90,  he 
law  feveral  thrown  over-board,  and  their  Bo- 
dies floated  ;  and  it  was  a,  Rule  with  them, 
That   when  .Bodies  came  de^d   into  -the  Sea 
they  always  floated  ■  and  therefore,- when  any 
one  died  a  Natural  Death,  ^and  was  buried  at 
Sea,  they  tied  W eights  to   (he  Corps  to  fink 
it  :   But  he  had  feen  feveral  Men  drowned 
who  funk  downright,  as  foon  as  the  Breath  was 
out  of  their  Bodies.    It  being  demanded  of 
him,  How  he  obferved  the.  dead  Bodies  float- 
ed after  the  Battel .?  he  anfwered,  The}-  float- 
ed with  their  Heads  juft  down,  and  the  Small 
of  their  Backs  and  Buttocks  upwards.    ^That 
he  faw  hundreds  floating  fo  in   Beacby-head 
Fight- 
That  he  faw.the  Coronation  ihipwreckedinSrpt. 
1 69 1,  when  he  belonged  to  the.  Ship  Dutchefs : 
That  they  looked  out,  and,  faw  them  taking 
down  their  Mafts,  and  faw  ■  them  walking  up 
and  down,  on  the  Right   Side  of  the  Ship, 
while  fhe  funk  down  ;  after  whjchj  they  fwam 
up  and  down  like  Shoals  of  Fifh  one  after  an- 
other :  He  faw  them  hover  upon  one  another, 
and  drop  away  by  Scores  at  a  Time ;   and 
there  were  not   above  Nineteen  that  faved 
the.mfelves  by  Boats  or  Swimming  out  of  the 
whole  Ship's  Crew,  which  confifted  of  five  or 
fix  hundred  Men.     The  reft  funk  downright, 
twenty  at  a  Time. 

Richard  Gin,  another  Seaman,  depofed, 
That,  when  they  buried  any  one  at  Sea,  they 
tied  Weights  to  the  Body,  believing  that  o- 
therwife  the  dead  Body  would  fwim. 


Then  Mr.  Jones,  the  King's  Counfel,  laid,  Some  Ob- 
He  hoped  they  had  given  the  Jury  Satisfac- -A''*""""" 
tion,  That  the  Deceafed  did  not  drown  her-  °"  tl's 
ielf,  but  was  carried  into  the  Water  after  fhe 
was  killed:  For,  if  it  was  true  that  all  dead 
Bodies,  thrown  into  the  Water,  fwam ;  and 
Bodies,  that  fell  into  the.  .Water  .alive,  and 
were  drowned,  funk,  that  was  fufficient  Evi- 
dence fhe  was  not  drowned,  but  came  by  her 
Death  fome  other  Way.  They  had  fhewn, 
That  Mr.  Cowper  was  the  laft  Man  in  her 
Company  j  and,  what  became  of  her  after- 
wards, no  body  could  tell :  And  they  fhould 
now  proceed  to:  give  Evidence,  That,  notwith- 
ftanding  all  the  Civilities  and  Kindnefs.that 
paffed  between  this  Family  and  him,  when  the 
Noife  of  the  iFad;   was  ipread  abroad,   Mr. 

Cowper 


the  STATE  TRIALS. 


72  5 


1699. 
11  Will 


Mr.  Cow- 
per'/ Be- 
haviour, 
ajter  this 
Occident. 


Evidences 
againfl 
Marlon, 
Stevens, 
and  Ro- 
gers. 


Cowper  did  not  come  to  confult  with  old  Mrs. 
Stmt,  what  was  proper  to  be  done;  but  rode 
out  of  Town  next  Day,  without  taking  any 
Notice  of  the  Accident. 

John  Archer  depofed,  That  he  faw-  Mr. 
Cowper  take  Horfe  at  the  Glove;  on  IVednefday 
Morning  after  the  Aflizes,  and  ride  out  the 
back  Way  ;  which  Mr.  Cowper  obferved,  was 
the  ufual  Way  he  went  the  Circuit  into  Effete 
George  Aldridge,  the  Hoftler  of  the  -'Glove, 
alfo  teftified,  That  he  law  Mr.  Cowper  take 
Horfe  on  the  IVednefday,  and  go  the  Way 
that  led  to  Chelmsford. — --He  depofed  alfo, 
That  Mr.  Cowper  Tent  him  for  his  Hoffe  to 
Mrs.  Stout's,  on  the  tfuefday  Night, :  telling 
him  he  fhould  have  Occafion  for  the  Horfe  to 
go  out  with  the  Judge  next  Morning;  arid  he 
went  three  Times  before  they  would  deliver 
the  Horfe. 

My.  Cowper  thereupon  faid,  He  lent  for  his 
Horfe,  becaufe  he  heard  (he  had  drowned  her 
felf;  and  he  thought  it  was  prudent  to  do  lb, 
for  fear  the  Lord  of  the  Manor  Ihould  feize 
every  Thing  that  was  there,  as  forfeited. 

Mr.  Jones  obferved,  he  did  not  think  fit  to 
take  his  Horfe  himfelf,  though  he  put  him  tip 
there:  And 'now  they  fhould  proceed  to  give 
Evidence  againft  the  other  three  Prifoners. 

John  Gurrey  teftified,  That,  at  the  laft  Af- 
fizes,  Mr  Stevens,  and  Mr.  Rogers-  came  and 
hired  a  Lodging  of  his  Wife  in  the  After- 
noon, when  he   was  at  Church:  That  they 
came  to    his  Houfe  again   about  Eleven   at 
Night,  and  brought  Mr.  Marfan  with  them': 
They  all  went  up  Stairs,  had'  a  Fire  lighted, 
and  asked   for  the  Landlord;  whereupon  he 
.(Gurrey)  came  up  to  them,  and  fetched  them 
Wine,  and  at  their  Defire  fat  down  and  drank 
with  them:  Then  they  asked;  If  Mrs.  Sardh, 
Stoat  lived  in  Town,and  if  fhe  Was  a  Fortune?! 
And  he  promifed  to  fhew  them  Mrs.  Stoat  the 
next  Day;  And  Mr.  Rogers  and  Stevens  .tel- 
ling Marfon  he  was  her  old  Sweet-heart, -'iff AV- 
fon  anfwered,  She  :  had  thrown  him  off,  but  a 
Friend. of  his  was  even  with  her  by  that  time  : 
-— — That  vr,  Marfon  putting  by  his  Wig,  he: 
faw  his  Head  was  wet;  and  Marfon  faid,he  was 
juft  come  from  London,  and  -that  made  him  in 
vluch  a  Heat:-*— That  the  next  Morning  He 
(the  Witnefs)  hearing  of  the  Accident,  went 
down  to  Mrs.  Stout  s,  and  faw  them  laying  her 
out  in  the  Barn,  and  meeting  Mr.  Marfan  and 
Mt.Stevens^xnd  Mr:  Rogers  as  he  came  back, 
he  told  them  the  News,  and  they  defied  him 
to  go:,with  them  to  the  Barn  again,  which  he 
did;  and  while  he  was  viewing  of  the  Corps 
they  went  away  :  And  about  Eleven  the  fame' 
Morning  he, law  Mr.  Marfon  and  Mt.  Stevens' 
!  with  Mr.  Cowper  in  the  Market-Place: 

Here  Mr.  Cowper  demanded  of  Gurrey,  If 
he  did  not  lay  to  his  Wife,  they  muft  not 
meddle  with  Sarah  talker,  the  Maid  of  the 
Deceafed  ;-  becaufe  fhe  was-  a  Witnefs  agairift 
the  Cowper s  ?  Gurrey  thereupon  acknowledged 
that,  upon  his  Wives  laying  fhe  fu^peded  Sh4 
rah  Walker,  he  bid  her  not  concern  herfelf 
with  her,  for  Fear  of  taking  off  her  Evi- 
dence. 

Martha  Gurny  the  Wife  of  the  faid  Johi 


noon,  on  the  Day  the  laft  Aflizes  began, 
hired  a   Lodging  of  her;   after  which 
went  away,  and  returned  between  Eleven  and 
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Twelve  at  Night,  and  brought  Mf.  Marfan 
with  them,  and  defired  thev  might  all  three" 
lie  together:  That  -fhe  made  them  a  Fire,  and 
her  Husband  fetched  them  Wine,  and  one  of 
them  asked  him  if  he  knew  Mrs.  Sarah  Stout, 
telling  Marfon  fhe  was  an  old'  Sweet-heart  of 
his,  and  Marfan  anfwered,  She  had  turned  him 
off,  but  a  Friend  of  his  was  even  with  her ; 
and  Mr.  Rogers  laid  he  was  in  with  her;  and 
afterwards  faid  her  Bufinefs  was  do;ne ;  and 
laying  down  a  little  Bundle  they  had,  he  ad- 
ded, Mrs.  Sarah-  Stout's  courting  Days  are 
over:  Whereupon  fhe  (the  Witnefs)  replied, 
fhe  hoped.it  was  no  Hurt  to  the' Gentlewoman, 
and  looking  on  Mr.  Marfan,  fhe  law  him  put 
his  Peruke ;afide,  and  his  Head  reeked,' and 
he  told  them  he' was  juft  come  from  Loudon, 
which  made  firm  difappointed  of  a  Lodging': 
That  going  afterwards  .into  the  next  Room, 
fhe  heard  them :dffcourfrng  about"  Money,  and 
one  of  them  faid,  the  Ufe' Money  was  paid  to 
Night  :  And  next  Morning  after  they  were 
gone,  fhe  found  a  Cord  at  the  End  of  the 
Trunk,  which  fhe  was  fure  was  riot  there  be- 
fore, andproduced  the  Cord  in  Court. 

-  Mr.  GJWp-er  demanding,  Why  they  did  not 
give  this  Evidence  to  the  Coroners  Inqueft  ? 
She  anfwered,  fhe  did  tell  her  Husband  fhe 
thought  they  oiight  to  be  taken  up,  and  he 
laid  he  would  not   do  it,  he  did  not  know 


but  it  might  coft  him  his  Life ^  and  that  ftie 
"was  afterwards  ft? .  troubled  about  It,  that  The 
could  not  reft  Day  or'  Night,  and  told  him ,  if 
he  would  not  reveaf  it,  fhe  would  do  it  her 
felf 

■■-•Edizaheih  Gurrey,uthe  Sifter  of  the  former 
Witneffes  depofed,  That  fhe  heard  Mr.  Mar- 
'fc'n  ask  the  other  Gentlemen  how  much  Money 
they  had  fpent ?  And  they  anfwered,what  was 
that  to  him  ?'  He. had  had  40  or  50  I.  to  his 
'Shave ;  and  the  other,  demandmg  if  the  Bufir 
'nefs  was.  done,  he' anfwered,  ,he  believed  ft 
was;  but   if    it  was  not  done,  it  would   be 
done  that  Night :  Then  he  pulled  a  Handful 
-of  Money  out  of  his  Pocket,  and  fwore  he 
would   fpend  it  all,  for  Joy  the  Bufinefs  was 
done:  That  Mr.  Cowper' s  Name  was  mention- 
ed in  their  Difcpurfe  ;  but  not  Mrs.  Stout's.: 
One  of  them  was  very  hot;  he  wiped  his  ll&jX 
with  a  Handkerchief,  and  his  Shoes  were  wet 
and  dirty  ;  fhe  thought  it  was  Mr.  Marfan. 
■    Upon  this  Evidence   Mr.  Jones  obferved, 
That  Mr.  Marfan  pretended  he  was  juft. come 
from  London;  but  when  he  was  examined,: he 
faid  he  came  to  Hertford  about  Eig:ht  o'Clock, 
and' went  to  the  Glove  arid  Dolphin  Inn,  where 
he  fiaid  till  he'eame  to  his  Lodgings  ;  but   it 
was  ftrange  he  fhould  be  in  fuch  a  great  Heat 
and   wetfhod   if  he  came  from  the   Tavern, 
where  he  had  been  fitting  four  or  five  Hours,  ' 

by  his -own  Relation  ;  arid  thereupon  his. Exa- 
mination was  read. 

And  here  the  Evidence  for  the  King  being 
xBbfed,  and  Mr.  Cowper  directed  to  enter  up- 
tin  his  Defence,  ha  faid, 

!Now  they  have  done  on  the  Part  of  the  Mr.  Cow- 
Ring,  my  Lord,  and  you  Gentlemen  of  my  Per>i  •D,?- 
came  to  tier  Houle  aoout  tive  in  trie  Altera  |  Jury,  I  muft  beg  your  Patience  for  my  De-^""*' 

fence : 
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fence :  I  confefs  it  was  an  unfprtunate  Acci- 
dent for  me  (as  Mr,  Jones  calls  it)  that  I  hap- 
pened to  be  the  Iaft  Perfon  (for  ought  ap- 
pears) in  the  Company  of  a  Melancholy  Wo- 
man. The  Difcourfe,  occafioned  by  this  Ac- 
cident, had  been  a  fufficient  Misfortune  to  me, 
without  any  Thing  elie  to  aggravate,  it ;  but 
I  did  not  in  the  ieaft  imagine  that  fb  little,  fb 
trivial  an  Evidence  as  here  is,  could  poffibly 
have  affected  me  to  fo  great  a  Degree,  as  to 
bring  me  to  this  Place,  to  anfwer  for  the  worft 
Fact  that  the  worft  of  Men  can  be  guilty  of. 

My  Lord,  your  Lord(hip  did  juft  now  ob- 
ferve, That  I  have  appeared  at  the  Bar  for  my 
Clients ;  but  I  muft  fay  too,  that  I  never  ap- 
peared for  my  felf  under  this  or  the  like  Cir- 
cumftances,  as  a  Criminal  for  any  Offence 
whatfoever. 

.  }Ax.  Jones  very  well  laid,  when  he  fpoke  on 
the  Parr  of  the  King,  that  if  this  Gentlewo- 
man was  murthered,  the  Crime  was  villainous, 
bale,  barbarous,  and  cruel  j  and  for  my  Part 
I  think  lb  too  :  The  Crime  would  be  fb  great, 
that  it  could  never  be  iufficiently  condemned  : 
But  at  the  fame  Time  I  may  aver,  that  to  fup- 
pofe  a  Murther  wi:hout  good  Grounds  for  it, 
?■' afterwards  to  charge  innocent  Men  with 
ir  ;r,gly  and  malicioufly,  is  to  a  Trifle  as 

barbarous  as   the   Murther  it  felf 
cou.u  be. 

My  I  "r  ^  I  r"eak  for  my  own  Part,  I 
know  not  at  w'.at  e  other  Men  may  value 
their  Lives-  but   i  \-  rather  my  felf 

was  murthered  then  my  Reputation;  which 
yet,  I  am  fenfible,  hath  fuffered  greatly  hither- 
to, by  the  Malice  and  Artifice  of  fome  Men, 
who  have  gone  pretty  far  in;  making  this  Fact, 
as  barbarous  as  it  is,  to  be  credited  of  me  :  And 
therefore  I^nuft  beg  your  Lordfhips  and  the 
Juries  Patience,  while  I  not  only  defend  my 
Life,  but  juftify  my  felf  alfb  from  thefe  Things 
that  have  uhjuftly  afperfed'me,  by  the  Con-; 
ipiracy  and  Artifice  of  my  Accufers. 

My  Lord,  in  all  the  Evidence  that  hath 
been  given,  I  muft  obferve,  there  is  no  pofi-| 
live  Evidence  (with  Submiflion)  to  induce  the 
Jury,  or  any  one,  to  believe  the  General 
that  this  Gentlewoman  was  murthered  ;  but 
they  go  upon  Suppofitioris  and  Inferences^ 
which  are  contradicted  by  other  Circumftances, 
in  the  very  Evidence  of  theProfecutor,  that 
make  full  as  ftrong  to  prove  fhe  was  not  mur- 
thered, as  that  fhe  was ;  fb  that,  as  it  ftands,  it 
can  amount  only  to  a  bare  Suppofkion  that 
fhe  was  murthered  by  any  Body. 

Then,  as  to  the  Evidence \that  particularly 
relates  to  my  felf  or  the  Gentlemen  who  ftand 
with  me  at  the  Bar,  that  they,  or  I  were  con- 
cerned in  it,  (if  fhe  was  murthered)  there  is 
not  one  Syllable  of  Proof ;  at  moftj  it  amounts 
■  but  to  make  us  fufpect  of  \  a  Murther,  not 
proved,  but  only  Tufpected :  This  I  obferve 
upon  the  Evidence  as  it  now  ftands  without 
Anfwer,  as  it  has  been  given  on  the  King's 
Part  i  and  'how  far,  in  the  Cafe  of  Life,  Men 
fhall  be  affected  with  Evidence  of  this  Nature, 
which  neither  proves  the  Murther  in  general, 
nor  that  they  did  it  in  .  particular,  though  no 
Defence  was  made,  or  any  further  Anfwer 
given,  I  muft  fubmit  to  your  Lordfhips.  and 
the  Jury's  Judgment. 


But,  my  Lord,  I  do  not  doubt  but  I  fhall 
be  able  to  wipe  away,  even  that  remote  Sufpi- 
cion,  by  my  Defence:  They  have  been  long 
in  their  Evidence  for  the  King  ;  and  therefore 
I  muft  beg  your  Patience  while  I  give  a  parti- 
cular Anfwer  to  every  Part  of  it,  in  as  good 
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a  Method  as  I  am  able  :  And  Twill  wafte  as 
little  Time  as  may  confift  with  the  juftify  ing 
of  my  Reputation  •  for  which  I  know  your 
Lordfhip  will  have  as  tender  a  Regard,  to  fee 
it  doth  not  furfer  unjuftly,  as  for  my  Life  it 
felf. 

And  I  promife  your  LordfhipT  fhall  trouble 
you  with  no  Evidence  which  is  not  exprefs  and 
plain,  no  Inuendo's  or  Sufpicions  ;  but  I  fhall 
prove  fully  and  clearly,  in  the  firft  Place,That 
there  was  no  Ground  at  all  in  this  Cafe,  to 
fuppofe  fhe  was  murthered  by  any  one  but  her 
felf. 

The  firft  Fact  that  they  infilled  upon,  to  in- 
fer a  Murther  from  it,  was,  That  the  Body  was 
found  floating :  Now,  my  Lord,  that  Fact  I  am 
able  by  the  Evidence  I  have,  as  well  as  from 
that  of  the  Profecutor,  to  deny  :  For  the  Fact 
was  directly  otherwife  that  is,  fhe  was  not 
found  floating. 

And   whereas    the  Profecutor's   WitnefTes, 
who  have  been  produced  to  this  Point,  are 
obicure  and   poor   Men,  ind  your  Lordfhip 
obferves,  have  been  taught  to  fay   generally 
that  fne  floated,  whic.h,when  they  are  required 
to  explain,  and    defcribe  how  fhe   lay,  they 
contradict  themfelves  in,  by  fhewing  fhe  lay 
Sideways  between  the  Stakes,  and  almofl  all 
under  Water:    Now   I  fhall  give  your  Lord- 
fhip and  the   Jury,  a  full  and  particular  Ac- 
count and  Defcription  from  the  Parifh  Officers, 
Men  employed  .by  the  Coroner  to  take  the 
Body  out  of  the  Water,  of  the  very  Man- 
ner and  Poflure  in  which  it  was  firft  found ; 
which  they  are  much  better  able  to  do  than 
the   Profecutor's  WitnefTes,  having  feen  her 
before  all  or  moft  of  thofe  People  ;  and  thefe 
Officers  clearly  agree,  that  her  Body  was  under 
Water,  when  found,  except  fome  fmall  Ap- 
pearance of  her  Petticoats,  near  or  on  the  Sur- 
face of  the  Water,  which  may  be  very  eafily 
accounted  for  jj  becaufe   the  Stakes  the  Wit- 
nefTes mention,  and  which  are  driven  into  the 
Ground  crofs  the  River  to  prevent  Weeds  and 
Trumpery  from  running  into  the  Mill-ftand, 
as  the  WitnefTes  have  already  faid,  about  a 
Foot  diftance  from  -one  another,  and  are  fet 
with  their  Feet  from  the  Mill,  and  their  Heads 
inclining  towards  the  Mill  with  the  Stream. 
Now,  my   Lord,    every  Body    knows,  that 
though  a  drowned  Body  will  ar  firft  fink,  yet 
it  is  buoyant,  and.  does  not  go  down-right, 
and  reft  in.  one  Place  like  Lead  ;  for  a  human 
Body  is  feldom  or  never  in  a  Stream  found  to 
lie  where  it  was  drowned:  A  Body, drowned  at 
Cbelfea,  has  been  often  found  by  Fifhermen  at 
London^  and   that    before    it  came    to    float 
above  Water.    Now  if  a  Body  is  fo  buoyant, 
as  that  it  is  driven  down   by  the  impellent 
Force  of  the  Current  (though  it  do  not  float 
above  Water)    it  feems  a  Confequence,  that 
when  it  comes  to  be  flopped  and  refilled  by 
the  Stakes  which  He  with  their  Heads  down- 
wards, inclining  with  the  Stream,  the  Stream 
bearing  the  Body  .againft  the  Stakes,   muft 
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needs  raife  itupwards,to  find  another  Pa(Tage,if 
poffible,  when  the  ordinary  and  natural  is  ob- 
ftrucfed.  I  have  leen,  I  remember,  that  where 
Weeds  have  been  driven  down  a  River,  and 
have  been  rolled  along  at  the  Bottom,  when 
they  have  come  down  to  a  Board  or  Stakes  of 
a  VV'yer  or  Turnpike,  they  have  been  by  the 
Force  of  the  Water  raifed  up  againft  thofe 
Boards  or  Stakes,  and  forced  over  them ; 
though  without  fuch  Obftruction,  they  had 
undoubtedly  continued  to  roll  under  the  Wa- 
ter. I  do  not  know  of  any  one  Symptom 
they  pretend  to,  of  her  not  being  drowned, 
from  any  thing  obferved  of  her  in  the  Water: 
Then  as  to  the  flatnefs  of  her  Belly,  when  fhe 
was  laid  in  her  Coffin,  I  fhall  fhew  it  is  a  com- 
mon and  natural  Accident ;  fometimes  drown- 
ed Bodies  are  fwelled  'more,  fometimes  Ief , 
fometimes  not  at  all :  I  think  it  hardly  deferves 
a  Phyfician  to  prove,  that  a  Body  may  be 
drowned  with  very  little  Water;  that  a  Man 
.may  be  drowned  by  ftrangling,  or  Suffocation 
caufed  by  a  little  Water  in  the  Lungs,  with- 
out any  great  Quantity  of  Water  received  in 
the  Body,  is  a  certain  and  eftablifhed  Truth  ; 
fori  am  told,  that  when  Reipiration  ceaies, 
the  Party  dies,  and  can  receive  no  Water  after 
that  ;  fo  that  nothing  is  to  be  inferred  from  a 
Body's  having  more  or  lefs  Water  found  in  it, 
especially  if  your  Lordfhip  will  give  me  Leave 
to  oblerve  this  Diflinclion,  where  a  Body  is 
voluntarily  drowned,  and  where  it  is  drowned 
by  Accident  •  for  People  that  fall  in  by  Ac- 
cide  nt  doftruggle  and  drive  as  long  as  they 
can;  every  Time  they  rife,  they  drink  fome 
Water  into  the  Stomach  to  prevent  its  paffing 
into  the  Lungs,  and  are  drowned  no  fboner 
then  needs  muft  ;  but  Perfons  that  voluntarily 
drown  themfelves,  to  be  fure  defperately 
plunge  into  the  Water,  to  difpatch  a  miferable 
Life  as  loon  as  they  can  ;  and  fo  that  little 
Quantity  in  the  Lungs,  which  caufes  Death, 
may  be  the  fooner  taken  in,  after  which  no 
more  is  received  :  And  I  hope,  by  Phyficians 
it  will  appear,  there  is  good  Ground  for  this 
Difference. 

The  next  is  the  Evidence  that  the  Chirur- 
geons  have  givc-n  on  the  other  Part,  relating 
to  the  taking  this  Gentlewoman  out  of  her 
Grave,  after  fhe  had  been  buried  fix  Weeks  ; 
whether  this  ought  to  have  been  given  in  Evi 
dence,for  the  Reafons  I  hinted  at,  in  a  Crimi- 
nal Cafe,  I  fubmit  to  your  Lordfhip:  But  as 
it  is,  I  have  no  Reafon  to  apprehend  it,  being 
able  to  make  appear,  that  the  Gentlemen  who 
(poke  to  this  Point,  have  delivered  themfelves 
in  that  Manner,  either  out  of  extreme  Ma- 
lice, or  a  moft  profound  Ignorance:  This  will 
be  {b  very  plain  upon  my  Evidence,  that  I 
muft  take  the  Liberty  to  impute  one,  or  both 
of  thole  Caufes,  to  the  Gentlemen  that  have 
argued  from  their  Obfervations  upon  that 
Matter. 

And  now,  if  your  Lordfhip  will  but  pleafe 
to  confider  the  Circumftances  under  which 
they  would  accufe  me  of  this  horrid  Action, 
I  don't  think  they  will  pretend  to  lay,  that  in 
the  whole  Courie  of  my  Life,  I  have  been 
guilty  of  any  mean  or  indirect  Action  ;  and 
I  will  put  it  upon  the  worft  Enemy  I  have  in 
the  World  to  fay  it.  Now3  for  a  Man  in  the 
No.  23. 


Condition  I  was  in,  of  lome  Fortune  in  Pof- 
feflion,  related  to  a  better,  in  a  good  Employ- 
ment, thriving  in  my  Profeffion,  living  with- 
in my  Income,  never  in  Debt,  (I  may  truly 
fay  not  five  Poinds,  at  any  one  Time,  thele 
Eight  Years  paft)  having  no  Poffibility  of 
making  any  Advantage  by  her  Death,  void  ot 
all  Malice;  and,  as  appears  by  her  own  Evi- 
dence, in  perfect  Amity  and  Friendfhip  with 
this  Gentlewoman,  to  be  guilty  of  the  mur- 
thering  her,  to  begin  at  the  Top  of  all  Bafe- 
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nefs  and  Wickednefs, 
My  Lord,  in  this 


certainly  is  incredible, 
roiecution,  my  Enemies 
feeing  the  Neceffity  of  affigning  fome  Caufe, 
have  been  fo  malicious  to  fuggeft  before, 
(though  not  now,  when  I  have  this  Opportu- 
nity of  vindicating  my  iclf  publickiy)  that  I 
have  been  concerned  in  the  Receipt  of  Money 
for  this  Gentlewoman,  had  her  Securities  by 
me,  and  fometimes  that  I  had  been  her  Guar- 
dian, or  her  Truftee,  and  I  know  not  what.  I 
now  fee  the  Contrivers  and  Promoters  of  that 
Scandal,  and  they  know  it  to  be  bafe,  falfe, 
and  malicious :  I  never  v/as  concerned  in  In- 
tereft  with  her  directly  or  indiredly  ;  and  ib 
I  told  them  when  I  was  before  my  Lord  Chief 
Juftice :  'Tis  true,  it  was  then  juft  fuggefted 
by  the  Profecutors,  I  then  denied  it,  and  I 
deny  it  ftid  - —  1  thank  God  I  have  not  been 
ufed,  nor  have  I  needed,  to  deny  the  Truth. 

My  Lord,  you  find  the  Prolecutors  have 
nothing  to  lay  to  me  upon  this  Head,  after  all 
the  Slanders  and  Stories  they  have  publifhed 
againft  me  of  my  having  Money  in  my  Hands 
which  belonged  to  the  Decealed :  But  though 
they  do  not  ftir  it,  I  will,  and  give  your  Lord- 
fhip a  full  Account  of  all  that  ever  was  in  that 
Matter.  When  I  lodged  at  Hertford,  fome 
Time  fince  fhe  defired  me  to  recommend  to 
her  a  Security  for  200/.  if  it  came  in  my 
Way  :  My  Lord,  when  I  came  ;to  Town,  I 
underftood  that  one  Mrs  Puller,  a  Client  of 
mine,  had  a  Mortgage  formerly  made  to  her 
by  one  Mr.  Lojtus  of  Lambeth  in  Surry,  for 
the  like  Sum  ,  and  that  fhe  was  willing  to  have? 
in  her  Money:  I  wrote  to  this  Gentlewoman^ 
the  Decealed,  to  acquaint  her  of  the  Security; 
Die  thereupon  did  fend  up  200/.  and  fome  odd 
Pounds  for  Intereft.  (the  Account  of  which  I 
produced  to  my.  Lord  Chief  Juftice)  :  This 
Money  was  lent  to  me  by  Mr.  Cramfield,  as  I 
have  been  informed,  and  by  him  given  to 
Mr.  Toilers  Clerk,  and  by  him  brought  pub- 
lickiy to  me. 

My  Lord,  this  Mortgage  I  immediately 
transferred  by  Alignment  indorled  on  the 
Back  of  it,  and  Mrs.  Habberfield,  a  Truftee 
for  Mrs.  Puller,  figned  and  lealed  it  5  and  that 
very  200/.  and  Intereft  due  was  at  one  and 
the  fame  Time  paid  to  Mrs.  Puller,  and  by 
her  the  Principal  was  paid  to  her  Daughter; 
in  Part  of  her  Portion  :  All  this  was  tranlacfed 
the  beginning  of  December  laft,  and  fhe  was 
not  drowned  till  the  1  3th  of  March  following  : 
And,  my  Lord,thefe  People,  that  are  now  the 
Profecutors,  did  own  before  my  Lord  Ch  ef 
Juftice,  that  they  had  found  this  vlortgage 
amongft  the  Deceafed's  Writings  in  her  Cabi- 
net at  the  Time  of  her  Death.  Nr>w,.  my 
Lord,  I  fay,  that,  laving  this  one  Service  I 
did  her,  as  I'  laid,  in  December  laft,  I  never 
8  Y  was 
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1699-    was  otherwife  concerned  with   her  in  the  re- 
iiW.ill.  cejvjng  or  difpofing  of  any   of  her  Money  ; 
'*y*~^  nor  had  I  ever  any  of  her  Securities  for  Mo- 
ney in  my  keeping;  and  I  defy  any  Adverfary 
I  have  to  fhew  the  contrary. 

My  Lord,  as  there  appears  no  Malice, 
no  Intereft,  fo  they  have  proved  for  me, 
that  there  was  no  Concealment  of  Shame  to 
induce  me  to  commit  fo  barbarous  an  Action  ; 
otherwife  perhaps,  now  they  find  they  can  af- 
fign  no  other  Caufe,  they  would  content  them- 
felves  to   give  that   Reafon,    and   fling   that 


Scandal  at  me:  And  though  I  take  it,  by  the 
Experience  I  have  had  of  them,  they  did  not 
defrgn  to  do  me  any  Favour,yet,  1  thank  them, 
in  endeavouring  to  vindicate  her  Honour,they 
have  fecured  my  Reputation  againft  that  Ca- 
lumny ;  and  though  I  am  fatisfied,  as  1  laid, 
they  did  not  intend  me  Kindnefs,  yet  I  thank 
God,  they  have  given  me  a  juft  Opportunity 
to  take  Advantage  of  their  Cunning,  for  the 
clearing  my  Innocence  in  that  Particular. 

Then,  my  Lord,  not  to  reft  it  here,  but  to 
fatisfy   the  Jury  and  the   World,    how   this 
Gentlewoman  came  to  deftroy  herfelf,  I  (hall 
give  the  cleared  Evidence  that  was  ever  given 
in    any    Court,  that  (he    murthered    her-elf. 
When  I  enter  upon  this  Proof,  I  muft  of  Ne- 
ceffity   trelpafs    upon    the    Character    of  this 
Gentlewoman  that  is  dead.    T  confef;  this  is  a 
tender  Point,  'tis  a  Thing  I  would  willingly 
be  excufed  from,  and  it  is  not  without  a  great 
deal  of  Reluctsncy  and    Compulfion   forced 
from  me  :  That  fhe  was  melancholy,  the  Pro- 
lecutors  themfelves  have  proved  ,  but  I  muft 
of  Necefficy  fhew  you  the  Oc cafion  and  Rea- 
fbns  of  it,  and   the  WitnefTes  will  tell   your 
Lordfhip  what  deiperate  Refblutions  fhe  had 
been  under  formerly,  and  that  will  lead  me  to 
near  the  Time  of  her  Death,  to  fhow  why, 
and  upon  what  Accidents,  fhe  made  away  her 
leif.     I  will   not  enumerate   Particulars,    by 
way  of  opening  ;  only  I  muft  tell  your  Lord- 
fhip. that  lbme  Letters  of  hers  muft  of  Ne- 
ceffity  be  produced,  which  truly,  as  I  faid,  I 
fhould  not  meddle  with,  if  I  had  not  thefe  in- 
nocent Gentlemen  here  to  defend,  as  well  as 
my  felf.    Perhaps  it  may  be  faid,  that  in  Ho- 
nour I  ought  to  conceal  the  Weaknefs  of  this 
Gentlewoman  ;  but  then,  in  Honour  and   Ju- 
ftice  to  thefe  Gentlemen  that  are  falfly  accu- 
sed with  me,  I  cannot  do  it ;  I  hope  this  one 
Reafon  will  excufe  me  to  the  World,  for  I 
have  no  other  that  could  have  obliged  me  to 
bring  thefe  Letters  upon  the  Stage  :  I  fblemn- 
ly  proteft,  if  I  ftood  here  fingly  in  the  Cafe 
of  nn    own  Life,  upon   the  Evidence  given 
againft  me,  I  take  it  to  be  fb  inconfiderable,  I 
would  not  do   it ;  but  I  muft  do  it,  to  fhow 
that  thefe  Gentlemen  alfo  are  innocent,  and 
to  preferve  them  ;  becaufe  I  am  fatisfied  in 
my  own  <  '  ind  they  are  fb.     My  Lord,  when 
I  have  done  that,  I  fhall  fhew  your  Lordfhip 
in  the  next  Place,  that  it  is  utterly  impoffible 
I  could  be  concerned  in  this  Fad:,  if  I  had  had 
all  the  Mot  ves  and  Provocations  in  the  World 
to  have  done  it :  I  fhall  fhew  your  Lordfhip,  in 
Point  of  Time,  it  could  not  be. 

The  Maid  Sarah  Walker^  who  is  the  fingle 
Witnefs,  T  take  it,  that  fays  any  Thing  in  the 
leaft  relating  to  me,  laid  but  now,  the  Clock 


had  ftruck  Eleven  before  fhe  carried  up  the     '699. 
Coals,  and  about  a  quarter  of  an  Hour  after, 1 1  vv- ltL 
while  fhe  was  warming  the  Bed   above  Stairs,  W-/"V"S-' 
fhe  heard  the  Door  clap,  and  fbmetime  after 
fhe  came  dowq,  and  found  that  I  and  herMi- 
ftreis  were  gone  :  Now  in  Point  of  Time,  I 
fhall  prove    it  utterly   impoffible  I   could  be 
guilty  of  the  Fact  I  am  accufed  of,  being  feen 
to  come  into  the  Glove  Inn  as  the  Town  Clock 
ftruck  Eleven,  and  flaying  there  more  than  a 
quarter  of  an  Hour,  was,  after  ieveral  Things 
done  at  my  Lodging,  in  Eed  before  Twelve 
o'Clock,  and  went    no  more  out  that  Nighty 
as  I  fhall  prove.     As  for  that  little  Circunv 
ftance  of  fending  for   my  Horfe,  which  they 
have  made  uie  of  all  along  to  back  this  Pro- 
fecution,    their  very  telling  me  of  that  Matr 
ter,  fhews  how  they  are  put  to  their  Shifts  to 
juftifie  their  accufing  me ;  I  fay  in  Prudence  I 
ought  to  have  done   what  I    did  :  I  fent  for 
him  on  the  tfuefday,  but  as  their  Witnefs  faith, 
I  told  him  at  the  Time   I  bid  him  fetch  my 
Horfe,not  to  uie  then,nor  till  by  the  Courfe  of 
the  Circuit  1   was  to  go  into  Ejjex  with  the 
Judges   the  next  Morning  ;  and  till  then  the 
i  roiecutor's  Witnefs,who  is  the  Hoftler  at  the 
Glove  Inn,  was  ordered  to  fet  him  up  there, 
to  litter  him  down,  and  to  take  Care  of  him, 
and  feed  him  ,  and  that  he  fhould  be  ready  for 
me  to  go  to  Chelmsford  on  the  Morrow,  whi- 
ther I  went  with  the   other  Counfel  the  next 


Morning,    being   Ifednefday,    and   this,  my 
Lord,  is  the  Whole  of  that  Matter. 

My    Lord,    this  Bufinefs   flept    near    two 
Months  after  the  Coroner's  Inqueft,  before  I 
heard  of  it,  or  imagined  my  feif  to  be   con- 
cerned in  it,  and  was  never  ftirred,  till  two 
Parties,  differing  on  all  other  Occasions,  had 
laid  their  Heads  together :  I  beg  Leave  to  let 
your  Lordfhip   a  little  into  that  Matter,   to 
fhew  you  how   this  Profecution  came  to  be 
managed  with  fb  much  Noife  and  Violence  as 
it  hath  been.     I  can  make  it  appear,  that  one 
of  the  greateft  of  the  Quakers,  Mr.  Mead  by 
Name,  has  very   much,   and   indirectly  too, 
concerned   himlelf  in  this  Matter :  It  ieems, 
they  fancy   the   Reputation  of  their  Sect  is 
concerned  in  it ;  for  they   think  it  a  wonder- 
ful Thing,  nay,  abfolutely  impoffible  i  how- 
ever other  People  may  be  liable  to  fuch  Re- 
fblutions:  That  one,  who  was  by  her  Educa- 
tion entitled  to  the  Light  within  her,  fhould 
run    headlong  into   the  Water,  as  if  fhe  had 
been  poffeffed   with  the  Devil  ;  of  this  they 
think  their  Seel;  is  to  be  cleared,  though  by 
fpilling  the  Blood  of  four  innocent  Men.  The 
other  fort  of  Feople  that  concur  with  the  Qua- 
kers in  this  Profecution,  I  fhall  mention,  now 
I  come  to  obferve  what  the  Witnefles  are  that 
have   been    produced  againft  me :    Some   of 
them  I  have  nothing  to  object  to,  but  that 
they  are  extreme  indigent  and  poor,  and  have 
been  helped  by  the  Profecutor;  thofe  that  are 
fo,  fay  nothing  as  to  me  ;  others   who  live  in 
this  Town,  and   give  their   Opinions  of  the 
Manner  of  her  Death,  are  pofftft  with  much. 
Prejudice  againft  me,  upon  Feuds  that   have 
rifen  at  the  Elections  of  my  Father  and  Bro- 
ther in  this  Town;  and  theie,   with  the  Qua- 
kers have  wholly  dreft  up  this  Matter  for  ie- 
veral Ends;  the  Quakers  to  maintain  the  Re- 
putation 
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putation  of  their  Seel,  and  the  others  to  de- 
•  ftroy,  or  break  at  leaft,  the  Intereft  of  m> 
Family  in  this  Place.  But,  however  effe&ual 
thefe  Deugns  may  have  been,  to  have  made  a 
great  Noife  in  the  World  out  of  nothing  ;  I 
am  fatisfied  now,  that  I  am  in  a  Court  of  Jui- 
tice,  where  no  Perfbn's  Reputation,  much  ieis 
his  Life,  will  be  facrificed  to  the  Policy  or 
Malice  of  a  Party  without  Proof;  and  there- 
fore I  have  taken  up  fb  much  of  your  Timej, 
to  fet  the  true  Rife  of  this  Profecution  before 
you  in  a  clear  Light. 

My  Lord,  as  to  my  coming  to  this  Town 
on  Monday,  it  was  the  firft  Day  of  the  Affizes, 
and  that  was  the  Reafbn  that  brought  me  hi- 
ther :  before  I  came  out  of  Town,  1  confefs,  I 
had  a  Defign  of  taking  a  Lodging  at  this  Gen- 
tlewoman's Houfe,    having   been   invited,  by 
Letter,  fb  to  do  :   And  the  Reafbn  why  I  did 
not,  was  this :  My  Brother,  when  he  went  the 
Circuit,  always  favoured  me  with  the  Offer  of 
a  Part  of  his   Lodging,  which,  out  of  good 
Husbandry,  I  always  accepted  :  The  laft  Cir- 
cuit was  in  Parliament-time,  and  my  Brother, 
being  in  the  Money-Chair,  could   not   attend 
the  Circuit  as  he  ufed  to  do  :    He  had  very 
good  Lodgings,  I  think   one   of  the  beft  in 
this  Town,  where  I   ufed  to   be  with  him : 
Thefe  were  always   kept  for  him,  unleis  No- 
tice was  given  to  the  contrary.     The  Friday 
before  I  came  down  to  the  Affizes,  I  happen- 
ed to  be  in  Company   with  my  Brother  and 
another  Gentlemen,  and  then    I  fhewed  them 
the  Letter,  by  which  I,  was  earneftly  invited 
down  to  lie  at  the   Houfe  of  this  Gentlewo- 
man during;  the  AfTizes    (it  is  dated  the  9th  of 
March  laft)  ;  and,  defigning  to  comply  with 
the  Invitation,  I  thereupon  defired  my  Bro- 
ther to  write  to   Mr.  Barefoot,  our  Landlord, 
and  get  him,  if  he  could,  to  difpofe  of  the 
Lodgings ;  for,  faid  I,  if  he  keeps  them,  they 
muft  be  paid  for,  and  then  3  cannot  well  avoid 
lying  there:    My  Brother  did  lay,  He  would 
write,  if  he  could  think  on't  :  And  thus,    if 
Mr.  Barefoot  difpofed  of  the  Lodgings,  I  own 
I  intended  to  lie  at  the  Deceafed's   Houfe  ; 
but,  if  not,  I  looked  on  my  felf  as  obliged  to 
lie   at    Mr.  Banefoot's.      Accordingly   1   fhall 
prove,  as  fbon  as  ever  I  came  to  this  Town, 
in  the  Morning  of  the  firft  Day  of  the  Affizes, 
I  went  dire&iy  to   Mr.  Barefcot's    (the  Maid 
and  all  agree  in  this)   and   the  Reafbn  was,  I 
had  not  feen   my  Brother  after  he  faid   he 
would  write,  before  I   went  out  of  London  ; 
and  therefore  it  was  proper  for  me  to  go  firft 
to  Mr.  Barefoot' 's,  to  know  whether  my  Bro- 
ther had  wrote  to  him,  and  whether  he   had 
difpofed  of  the  Lodgings  or  not     As  fbon  as 
I  came  to  Mr.  Bare/oofs,  there   was  one  Mr. 
ftaylor,  of  this  Town,  came  to  me,  and  F,  in 
his  Hearing,   asked  Mr.   Barefoot,  his  Wife, 
and  Maid-fervant,  one  after  another,  If  they 
had   received   a  Letter  from  my  Brother,  to 
unbefpeak  the  Lodgings  ?  they  told  me,  No  ; 
that  the  Room  was  kept  for  us  ;  and,  I  think, 
that  they  had  made  a  Fire,  and  that  the  Sheets 
were  airing.     I  was  a  little  concerned  he   had 
not  writ  ;  but,  being  fatisfied  that  no  Letter 
had  been  received,  I  faid   immediately,    as  I 
fhall  prove  by  feveral  WitnefTes,  If  it  be  fb,  I 
muft  ftay  with  you ;  I  will  take  up  my  Lodg- 


ing here:  Thereupon  I  lighted,  and  fent  for     1699- 
my  Bag  from  the  Coffee-Houfe,    and  lodged  T  l  w- }, 
all  my  things  at  Barefoot\ :  and  thus   I  took  w/v"s* 
up  my   Lodging  there  as  ufual.     I   had  no 
fooner  done  this,  but  Sarah   Walker  came  to 
me  from  her  vsiftrefs  to   invite  me  to  Dinner, 
and  accordingly  I  went  and  dined  there  5  and 
when  i  went  away,  it  may  be  true,  that,  be- 
ing asked,  I  faid  1  would  come  again  at  Night ; 
but  that  I  did  fay  I  would  lie  there,  I  do  po-    - 
fitively   deny  ;    and,   knowing  I  could  not  !?e 
there,  'tis  unlikely  I  mould  fay  fo.     My  Lord, 
at  Night  I  did  come  again,  and  paid  her  feme  ^ 

Money,  which  I  received  from  Mr.  Lofnts, 
who  is  the  Mortgager  for  Intereft  of  the  socr/. 
I  before  mentioned  (it  was  fix  Pounds  odd 
Money,  in  Guineas  and  half  Guineas)  I  writ 
a  Receipt,  but  fhe  declined  the  figning  of  it, 
preffing  me  to  ftay  there  that  Night  j  which  I 
refufed,  as  engaged  to  lie  at  ft  r.  Barejbofs, 
and  took  my  Leave  of  her  ;  and  that  very  Mo- 
ney, which  I  paid  her,  was  found  in  her 
Pocket,  as  I  have  heard,  after  fhe  was  drown- 
ed 

Now,  my  Lord,  the  Reafbn  that  I  went 
to  her  Houfe  at  Night,  was,  firft,  as  I  faid, 
to  pay  her  the  Intereft-Money  •  in  the  next 
place,  it  was  but  fitting,  when  I  owned  my 
felf  under  a  Neceffity  of  difappointirig  her,  and 
lying  at  Bare,  oof  's,  to  go  to  excufe  my  not 
lying  there;  which  I  had  not  an  Opportu- 
nity at  Dinner-time  to  do.  My  Lord,  I  open 
my  Defence  fhortJy,  referring  the  Particulars 
to  the  WitnefTes  themfelves,  in  caliing  thofe 
who  will  fully  refute  the  Suppofitions  and  In- 
ferences made  by  the  Profecutors,  whom  firft, 
my  Lord,  I  fhall  begin  with,  to  fhew  there 
is  no  Evidence  of  any  Murder  at  aft  commit- 
ted :  And  this,  I  Jay  again,  ought  to  be  in- 
difputably  made  manifeft  and  proved,  before 
any  Man  can  be  fb  much  as  fufpected  for  it. 

Judge  Hatjel  bid  Mr.  Cowper  not  rlourifh 
too  much,  but  call  his  WitnefTes,  and  then 
make  his  Obferv  tions. 

Then  Robert  Dew  appeared  as  a  Witnefs77;ePw/c>- 
for  the  Prifoner,  and  teftified,  That  he  faw  "er's  &"*- 
Sarah  Stout  taken  up  ;  that  {he  lay  in  the  Ri^  %£?££! 
ver,  covered  with  the  Water  about  •* 
Foot,  and  had  a  ftriped  Petticoat  on, 
thing  could  be  feen  above  Water  ;  and  that 
when  he  heaved  her  up,  he' found  feveral 
Sticks  and  Flags  under  her  ;  that  fhe  lay  on 
her  Right  Side  in  the  Water,  her  Head 
leaning  down,  and  her  Arm  between  the 
Stakes,  which  flood  floping,  leaning  down 
the  Stream  a  little.  That  when  fhe  was  taken 
out,  he  perceived  a  white  Froth  come  from 
her  Mouth  and  Note,  and,  as  they  wiped  it 
away,  more  came  out. 

Toui?g,  the  Conftable,  confirmed  the  Evi- 
dence of  the  laft  Witnefs,  differing  only  in 
this,  That  he  faw  Part  of  her  Coat  lie  on  the 
Top  of  the  Water,  and  that  they  found  fix 
Guineas,  ten  Shillings  and  three  Pence  half 
Penny  in  her  Pockets. 

Wall,  one  of  the  Coroner's  Inqueft,  depo- 
pofed,  That  there  were  no  Marks  upon  the 
Body  when  they  viewed  it,  only  a  little  ark 
about  her  Ear,  and  fbmething  near  her  Collar 
Bone;  and  that  Mr.  -[  ohn  Dimfdale  told  them, 
Thefe  Marks  were  no  more  than  ufual  in  fiich 
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11 W.  III. other  Witneffes  teftified,  That  fhe  froth- 

^OC^  ed  pretty  much  at  the  Mouth. 
nhtis  ef         Then  Mr.  Cowpcr  proceeded  to  examine  Dr. 
the  Phyfi-  Sloane,  and  the  reft  of  the  Phyficians  he  had 
clans.        brought  from   London,    as  to   their   Opinion 
concerning  the  Body's  having  no  Water  in  it. 

Dr.  Shane  faid,  A  fmall  Quantity  of  Water, 
in  the  Wind-pipe,  would  fuffocate  a  Peribn ; 
and  he  believed,  whether  a  Perfbn  came  alive 
or  dead  into  the  Water,  fbme  Quantity  would 
get  into  the  Wind-pipe,  but  none  into  the 
Stomach,  after  the  Perfbn  was  dead. 

The  Court  demanding,  If  there  had  been 
Water  in  the  Body,  if  it  would  not  have  pu- 
trified  the  Parts  ?  he  anfwered,  It  would  have 
putrified  the  Stomach  lei's  than  the  Lungs : 
That,  no  doubt,  there  would  be  a  Fermen-I 
tation  more  or  left,  as  the  Air  came  more  or 
left  to  the  Body  :  It  might  be  otherwife 
where  the  Air  was  wholly  fhut  out,  which 
was  fuppofed  to  be  the  modern  Way  of  em- 
balming or  preferving  dead  Bodies  without 
Spices,  which  was. in  a  great  meafure  brought 
about  by  the  Clofenefs  of  the  Coffin. 

Mr.  Cowpcr  asking,  If  any  Water  could  pafs 
into  the  Thorax,  or  there  could  be  any  Water 
in  the  Body  after  fix  Weeks  ?  he  laid,  He 
thought  it  fcarce  poffible  that  any  fhould 
go  from  the  Wind-pipe  into  the  Cavity  of  the 
Thorax,  without  great  Violence,  for  there 
was  a  Membrane  that  covered  the  Lungs,  that 
would  hinder  the  Water  from  paffing  through  : 
That,  if  there  was  any  Quantity  of  Water  in 
the  Lungs,  the  Spungineft  of  the  Part  would 
fuck  up  fome  Part  of  it ;  and,  in  the  Stomach, 
it  was  probable  there  was  a  great  Fermenta- 
tion, and'  a  great  deal  would  rife  in  Vapours 
or  Steams,  and  go  off  that  Way. 

Dr.  Garth  faid,  It  was  impoffible  the  Body 
fhould  have  floated  unlefs  it  had  refted  or 
been  entangled  with  the  Stakes,  becaufe  all 
dead  Bodies  fall  to  the  Bottom:  And,  as  all 
the  Witneffes  agreed  fhe  was  found  upon  her 
Side,  it  was'as  hard  to  conceive  how  fhe  fhould 
float  in  this  Pofture,  as  that  a  Deal  Board 
fhould  float  edgeways :  Therefore  it  was  plain 
fhe  was  entangled,  or  the  Pofture  would  have 
been  otherwife.  As  to  the  Quantity  of  Wa- 
ter til  her,  it  need  not  be  very  great  ;  but,  he 
muft  own,  the  Water  would  force  it  felf  into 
all  Cavities  where  there  was  no  Refiftance 
He  believed,  when  fhe  threw  her  felf  in,  fhe 
might  not  ftruggle  to  fave  her  Life,  and  fo  not 
fup  up  much  Water  :  However,  he  doubted 
not  but  fome  Water  fell  into  her  Lungs,  be- 
caufe the  Weight  of  it  would  force  it  felf 
down  ;  but  this  might  imperceptibly  work  or 
fall  out :  Nor  did  he  think  Water  in  the  Body 
.would  promote  Putrefaction  ;  for,  in  fbme 
Places,  they  kept  Flefh-meat  from  Corrup- 
tion by  preferving  it  in  Water  j  and,  it  was 
well  known,  it  would  putrify  lefs  in  Water 
than  when  expofed  to  Air.  And,  being  asked 
again  as  to  the  finking  of  Dead  Bodies,  he 
perfifted  in  his  Opinion,  That  all  dead  Bodies 
would  fink,  unlefs  prevented  by  fbme  extra- 
ordinary Accident,  as,  if  a  ftrangled  Body  be 
thrown  into  the  Water,  and  the  Lungs  being 
filled  with  Air,  the  Cord  be  left  about  the 
Neck3  in  that  Cafe  it  might  float,  becaufe  of 


the  included  Air,  as  a  Bladder  does  :  but  here 
was  no  Cord,  or  any  Mark  of  it,,  only  a  com-  * 
mon  Stagnation  :  1  he  Seamen  were  miftaken, 
when  they  faid  they  fwam  :  He  had  made  the 
Experiment  on  other  Animals,  and  they  all 
funk.  Being  asked,  If  any  Quantity  of  Wa- 
ter could  pais  into  the  Cavity  of  the  Thorax  ? 
he  anfwered,  It  was  impoffible  there  fhould 
be  any,  till  the  Lungs  were  quite  rotten  •  there 
was  no  Way  but  by  the  Lungs,  whi  h  were 
inverted  with  fo  ftrong  a  Membrane,  that 
they  could  not  force  Breath  through  it  with- 
out their  BlOw-pipes. 

Dr.  Morley  laid,  There  was  no  Neceffiry 
fhe  fhould  have  a  great  Quantity  of  Water  in 
her:  If  fhe  drew  into  her  Lungs  two  Ounces 
of  Water,  it  was  the  fame  Thing  as  to  drown- 
ing her,  as  if  there  had  been  two  Tons.  They 
drowned  a  Dog  the  laft  Night,  and  diffe&ed 
him,  and  found  not  a  Spoonful  of  Water  in 
his  Stomach,  and  about  two  Ounces  in  his 
Lungs ;  and  the  like  Quantity  in  another  they 
drowned  :  That  they  both  frothed  at  the 
Mouth  and.  Nofe  :  i^nd  if  Bodies  fwam  that 
had  been  lately  killed,  he  thought  it  was  by 
Accident  :  And  he  was  of  Opinion,  there 
could  be  no  Water  in  the  Thorax,  unlefs  by 
an  Impofthume,  or  fome  Violence  to  Nature. 

Dr  IVocllafton  was  of  Opinion,  It  was  im- 
poffible to  diicover  if  a  Perfbn  was  drowned, 
fix  Weeks  afterwards  ;  and  that  if  there  had 
been  never  fb  much  Water  in  the  Body,  it 
muft  have  forced  its  Way  out  before  that 
Time  :  That  he  knew  two  People  drowned, 
and  taken  up  next  Day  ;  one  was  ready  to 
burft  with  Water,  and  the  other  had  not  the 
leaft  Sign  of  Water  in  him,  except  a  watry 
Froth  at  his  Mouth  and  Noftrils. 

Mr.  Cooper,  the  A  natomift,  depofed,  That 
three  Ounces  of  water,  in  the  Windpipe,  was 
enough  to  drown  a  Perfbn  ;  and  admitted, 
that  Bodies  necefTarily  fink  in  Water,  if  no 
Diftention  of  their  Parts  buoy  them  up  :  That 
there  could  be  no  Water  remain  in  the  Body 
after  fix  Weeks  Time ;  and  it  was  ridiculous 
to  exped  any  in  the  Thorax,  un!efs  the  Lungs 
had  furfered  fome  Apofthumation  :  And  as  to 
the  reft,  he  concurred  with  the  Phyficians  pro- 
duced by  the  f  rifoner. 

Mr.  Harriot,  a  Sea-Surgeon,  teftified,  That 
dead  Bodies  always  funk  when  thrown  into  the 
Sea :  And  Mr.  Bartlet,  another  Seaman,  con- 
firmed his  Teftimony. 

Mr.  --Catnliu  teftified,  That  he  and  Mr. 
Limfdale,  and  others,  were  fent  for  by  Mrs. 
Stout  to  view  her  Daughter's  Corps!,  the 
Day  fhe  was  found ;  and  that  there  was  a 
Mark  under  her  Left  Ear,  another. below  her 
Collar-Eone,  and  a  third  upon  her  Arm  ^  and 
that  A'ir.  Din/jdale,  by  his  Confent,  and-  the 
reft  of  the  Surgeons  and  Phyficians  prefent, 
informed  the  Coroner's  Inqueft,  That  the 
Mark  under  her  Ear  was  a  ."tagnatlon  of 
Blood  that  frequently  happened  to  drowned 
People.  He  added,  That  there  were  greater 
Marks  of  Stagnation  on  the  Child  that  was 
found  drowned  in  the  fatre  I lace  a  little  be- 
fore .*  That  the  Child's  Face  was  black  and 
d  i  {coloured  :  'J  hat  this  Child  was  eleven  or 
twelve  Years  of  Age  :  And,  laftly,  That  there 
were  no  Signs  of  i\,r$,  Stent's  being  ftrangled. 

Then 
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Evidence 
th.tl  the 
Leceajed 
•was  we- 
lar.cholly 


Then  Mr.  Cowper  proceeded  to  call  Wit- 
neffes  to  fhew  that  the  Deceafed  was  a  me- 
lancholly Woman. 

Mr.  Bowd,  a  Tradefman  of  Hertford,  de- 
pofed, That  observing  the  Deceafed  to  be 
melancholly,  he  a4:ed  her,  If  file  was  in  Love  ? 
and  fhe  confeffed  (he  was  ;  but  laid,  The 
^orld  fhould  not  fry  fhe  changed  her  Reiigion 
for  an  Husband  :  And  that  having  lately 
bought  a  Gown  of  this  Witnefs,  fhe  faid,  She 
believed  fhe  fhoald  never  live  to  wear  it. 

Mr.Firmi;/  alfo  teftified,  That  the  Deceafed 
was  mclancholiy. 

Mrs.  Bendy  depofed,  That  fhe  acknowledged 
her  felf  extremely  melancholly,  infomuch  that 
her  Mind  was  difordered  by  it. 

.Mrs.  Low  teftified,  That  the  Deceafed  often 
complained  fhe  was  melancholly,  and  confef- 
fed  fhe  was  in  Love:  That  fhe  did,  She 
would  take  her  full  Swing  of  Melancholly, 
when  her  Mother  was  abroad,  and  lay  a-bed  a 
Week.  That  at  another  Time  fhe  laid,  Her 
Melancholly  had  occafioned  an  Intermitting 
Fever  ;  and  being  advifed  to  fend  for  a  Phy- 
fician,  fhe  faid,  Her  Diftemper  lay  in  her  Mind, 
and  not  in  her  Body  ;  fhe  would  take  nothing, 
and  the  fooner  it  killed  her,  the  better  ;  and 
that  now  fhe  delighted  neither  in  Reading  or 
anything  eife. 

Then  Mrs.  Cwp'.r,  Wife  of  the  Frifoner's 
Brother  Mr.  William  Cowper,  (afterwards  Lord 
Chancellor)  being  called  as  a  \\  itnefs,  certi- 
fied, That  fhe  was  frequently  in  the  Company 
of  the  Deceafed,  both  at  London  and  in  the 
Country,  and  fhe  was  extremely  melancholly  • 
and  the  Witnefs  fufpectirig  it  was  upon  Mr. 
Jkfar,'o»'sAccount,asked,Why  fhe  did  not  marry 
him,  and  make  her,  ielf  eafy  ?  but  fhe  faid, 
She  could  not :  That  fhe  appeared  difturbed 
alfo  at  the  Preaching  of  a  Quaker  Waterman, 
who  gathered  a  Rabble  of  People  about  him 
before  her  Mother's  Door ;  and,  preaching  to 
them,  arraigned  her  Conduit.  That  the  De- 
ceafed once  having  a  Fever,  faid,  She  was  in 
great  Hopes  it  would  carry  her  off,  and  neg- 
lected her  felf  with  that  View,  often  wifhing 
fhe  were  dead  :  That,  at  another  Time,  be- 
ing very  melancholly,  the  Prifoner's  Wife 
faid,  For  God's  Sake  keep  fuch  Thoughts  out 
of  your  Head  as  you  have  had  ;  talk  no  more 
of  throwing  your  felf  out  of  a  Window.  To 
which  the  Deceafed  anfwered,  I  may  thank 
God  that  ever  I  law  your  Face,  otherwife  I 
had  done  it :  But  I  can't  promiie  I  fhall  not 
do  it. 

Mrs.  Tc/kr  alfo  depofed,  the  Deceafed  was 
melancholly,  and  once  faid,  She  would  drown 
herfelf  out  of  the  Way. 

Mr.  Baylor  depofed,  That  the  Saturday  be- 
fore the  Deceafed  was  found,  fhe  appeared  me- 
lancholly, and  in  a  difordered  Head-Drefs  ; 
and  he  taking  Notice  of  it,  fhe  faid,  It  would 
ferve  her  Time. 

He  alfo  teftified,  That  the  Frifbner  told 
Barefoot,  in  his  Hearing,  He  would  lie  at  his 
Houfe,  the  firffc  Morning  of  the  AfTizes,  Bare- 
foot having  referved  the  Lodgings  for  his  Bro- 
ther, whe;  did  not  come  the  Circuit  as  he  in- 
tended :  That  the  Prifoner  gave  this  Reafbn 
for  his  lying  there,  (viz. J  That  his  Brother 
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muft  pay  for  it,  and  therefore  he  would  take     ^99' 
ithimfelf.  IlVvm 

Here  Mr.  Cowper  proceeded  to  open  an- 
other Part  of  his  Evidence  :    He  faid,  That 
being  at  Hertford  in  the  Long  Vacation,  and 
Mr.  Marfoal  of  Lyon's-hm  coming  down  to 
vifit  him   there,  he   introduced  him  into  the 
Company  of  the  Deceafed,  and  he  made  his 
Addreffes  to  her,  and  was  well  received  as  a 
Lover:    But  walking   out  one  Evening  with  Evidence 
Mr.  May foal ',  Mrs.   Crooke  and  the  Deceafed,'^  Decea- 
and  Mr.  Marfoal  and  Mrs.  Crooke  being  a  X\\rfcA rd)*s  ™ 
tie  before   them,  Mrs.  Stout  (the  Deceafed);^ 
faid  to  him,  the  Prifoner,  She  did   not  think 
he  had  been  io  dull ;  and,  he  being  inquifitive 
to  know  in  what  his  Dullnefs confifred  ?  fhean- 
fwered,  What  !    Do  you  imagine  I  intend  to         s 
marry  Mr.  Marfhal  ?  and  he  replying,  If  fhe 
did  not,  fhe  was  to  blame  in  what  fhe  had  done. 
Mrs.  Stoat  faid,  No,  I  thought  it  might  ferve 
to  divert  the  Cenfure  oj  the  World,  and  favour 
cur  Acquaintance  :    And  that  he  would,  pro- 
duce fome  Letters  to  confirm  this,  after'  He  had 
called  Mr.  Marfhall. 

Then  Mr.  Marfhall  depofed,  That  he  came 
down  to  Hertford  in  the  Long  Vacation,  to 
vifit  Mr.  Cowper,  and  met  with  Mrs.  Sarah 
Stout  firft  at  his  Lodgings  :  That  me  gave  him 
frequent  Opportunities  of  improving  his  Ac- 
quaintance j  and,  by  the  Manner  of  his  Re- 
ception, he  had  no  Reafbn  to  fufpedt  the  Ufe 
he  was  defigned  for :  But,  upon  applying  him- 
felf  to  her  afterwards,  in  a  Way  of  Courtfhip, 
he  received  a  very  faif  Denial  ;  and  there  his 
Suit  ended  -Mr.  Cowper  had  been  fb  friendly 
to  give  him  Notice  of  fome  Things,  that  con- 
vinced him  he  ought  to   be  thankful  he  had  no 

more  to  do  with  her That  he  took  her 

at  her  Word,  when  fhe  refuied  him,  having 
partly,  by  his  own  Obfervation,  but  more  by 
Mr.  Cowper  s  Friendfhip,  been  pretty  well 
able  to  guefs  at  her  Meaning. 

Then  two  Letters  from  the  Deceafed,  to 
Mr.  Marfoal,  (the  firft  dated  the  26th  of 
December  1697,  the  other  without  Date) 
were  read,  which  fhewed  there  was  a 
friendly  Correfpondence  carried  on  between 
them,  but  nothing  more. 

After  which,  Mr  Cowper  produced  a  Letter 
from  the  Deceafed  to  himfelf,  but  direded  to 
Mrs.  Jane  Elhn  at  Hargrave's  Coffee-Houfe, 
to  prevent  Sufpicion.  Which  Letter  was  in 
the  following  Words : 

SIR,  March  the  $th. 

"  T  Am  glad  you  have  not  quite  forgot  that  Letters  of 

"  J_  there  isfucha^erfon  as  I  in  Being  ;  but '*«£«- 

"  I  am  willing  to  fhut  my  Eyes,  and  not  fee'ff-^  t0 

"  any  thing  that  looks  like  Unkindnefs  in  you,  p^ri  °W~ 

"  and  rather  content  my  felf  with  what  Ex- 

"  cufes  you  are  pleafed  to  make,  than  be  in-  1 

"  quifitive  into  what  I   muft    not   know.     I 

"  fhould  very  readily  comply  with  your  Fro- 

"  pbfition  of  changing  theSeafbn,  if  it  were  in 

"  my  Power  to  do  it;  but,  you  know,  that 

"  lies  altogether  in   your  own  Breaft.     I  am 

"  fure  the  Winter  has  been  too  unpleafant  for 

"  me  to  defire  the  Continuance  of  it :    And  I 

"  wifh  you  were  to  endure  the  Sharpnefs  of  it, 

"  but  for  one  Hour,  as  I  have  done  for  many 

"  long  Nights  and  Days,  and  then,  I  believe, 


8  Z 


i! 


73Q 


A  CRITICAL    REV  IE  XV  of 


1699.    "  it  would  move  that  rocky  Heart  of  yours,! the  Town  Clock,  and  did  not  go  out  again     ^99- 
iiW.IIL«  that  can   be  fo  thoughtlefs  of  me  as  you  j  that  Night:  The  Maid  of  the  Houfealfo,  that IlW"  ni 
K^>^*^'  «  are  ;  but  if  it  were  defigned  for  that  End, !  put  him  to  Bed,  confirmed  her  Miftrefs's  Evi-  ^/*>-' 
"  to  make  the  Summer  the  more  delightful,  I  j  dence,  and  affirmed,  That  the  Clock  ftruck 
",wifh  it  may  have  the  Effect  fb  far,  as  to   Twelve  after  the  Prifoner  was  in  Bed. 
tc  continue  it  to  be  fb  too,  that  the  Weather       Then  Mr.  Cowper  proceeded  in  his  Defence, 
"  may  never  over-caft  again  ;  the  which,  if  I  j  and  faid,  he  would  explain  that  Part  of  the 


<c  could  be  allured  of,  it  would  recompence 
<c  me  for  all  that  I  ever  fuffered,  and  make 
£c  me  as  eafie  a  Creature  as  I  was  the  firft  Mo- 
"  ment  I  received  Breath  ;  when  you  come  to 

"  H pray  let  your  Steed  guide  you,  and 

"  don't  do  as  you  did  the  laft  Time  j  and 
"  be  lure  order  your  Affairs  to  be  here  as 
"  fbon  as  you  can,  which  cannot  be  fboner, 
"  than  you  will  be  heartily  welcome  to  your 

very  fincere  Friend. 

For  Mrs.  Jane  Ellen,  at  Mr.  HargraveV  tieaf 
Temple-Bar,  London. 

Then  another  Letter  from  the  Deceafed  to 
the  Prifoner,  dated  the  9th  of  March,  was 
read,  and  is  as  follows : 

SIR, 

(i  T  Wrote  to  you  by  Sunday's  Poft,  which  I 
c£  A  hope  you  have  received ,  however,  as  a 
<c  Confirmation,  I  will  affure  you,  I  know  of 
<c  no  Inconvenience  that  can  attend  your  co- 
<c  habiting  with  me,  unlefs  the  Grand  Jury 
tC  fhould  thereupon  find  a  Bill  againft  us  -3  but 
"  I  won't  fly  for  it,  for  come  Life,  come 
"  Death,  I  am  refolved  never  to  defert  you  5 
t£  therefore,  according  to  your  Appointment, 
"  I  will  expect  you,  and  then  I  fhall  only  tell 
"  you  that  I  am  Your,  &c. 

Further         Then  Mr.  William  Cowper,  the  Frifbner's 
Evidence,  j}rotherj  was  called  to  give  Evidence  for  him  : 

IZZilh  He  faid5  he  would  bear  his  Brother  Witnefs, 
Cowper.    that  it  was  with  great  Unwillingnefs  he  produ- 
ced thole  Letters  ■>  nothing  but  the  Lives  of 
thole  Gentlemen  who  were  tried   with  him, 
could  have  inclined  him  to  that. 

He  depofed  further,  That  Mrs.  Stout  being 
in  London,  lent  his  Brother  Word  fhe  would 
give  him  a  Vifit  at  his  Chamber:  To  pre- 
vent which,  it  was  contrived  between  him  and 
his  Brother,  that  he  (the  Witnefs)  being  to 
dine  with  Mrs.  Stout  at  his  Father  Cowper 's 
in  Hatton-Gardcn  that  Day,  fhould  take  an 
Opportunity  to  lay  that  he  (the  Prifoner) 
was  gone  to  Deptford  $  and  that  the  Witnefs 
did  mention  it  accordingly:  Whereupon  Mrs. 
Stout  the  Deceafed,  role  up  from  Dinner  in 
Confufion,  and  going  into  the  Yard,  there 
fwooned  away,  and  they  gave  her  fuch  Affi- 
ftance  as  was  ufual  in  fuch  Cafes. 

He  alio  teftified,  That  his  Brother  commu- 
nicated the  laft  Letter  to  him  on  Friday  be- 
fore the  laft  Affizes,  and  thinking,  as  the  Cafe 
ftood,  it  was  better  his  Brother  fhould  lie  at 
his  Lodgings  at  Mr.  Bare/oofs  at  the  Affizes, 
than  at  Mrs.  Stout's,  he  did  not  write  to  Mr. 
Barefoot  to  difpole  of  the  Lodgings  to  another. 
Then  Mrs.  Barefoot  teftified,  The  Prifoner 
lay  at  her  Houfe  the  Night  the  Accident  hap- 
pened, and  came  in  a  little  after  Eleven  by 


Evidence  that  was  given  by  Sarah  Walker, 
Mrs.  Stout's  Maid,  where  fhe  faid,  her  Mi- 
ftrefs ordered  her  to  warm  the  Bed,  and  he 
never  contradicted  it  ;  and  defired  the  Court 
would  obferve  thofe  Words  in  the  laft  Letter, 
viz.  No  Inconvenience  can  attend  your  cohabi-  His  Infe- 
ting  with  me  ;  and  afterwards,  /  wen  t  fly  for  it,  rentes  jrom 
for  come  Life,  come  Death,  I  am  refolved  ^ber  Utters. 
from  whence  might  be  conjectured,  What  the 
Dispute  was  between  them  at  the  Time  the 
Maid  mentioned  :  He  thought  it  was  not  ne- 
ceffary  fhe  fhould  be  prefent  at  this  Debate, 
and  therefore  might  not  interrupt  her  Miftrefs 
in  the  Orders  fhe  gave  ;  but  as  foon  as  the 
Maid  was  gone,  he  offered  thefe  Objections : 
He  informed  her  by  what  Accident  he  was  ob- 
liged to  lodge  at  iv,r.  Barefoot' s,  and  that  the 
Family  were  fitting  up  for  him:  That  his 
flaying  at  her  Houie  under  thefe  Circumftan- 
ces,  would  provoke  the  Cenfure  of  Town 
and  Country,  and  therefore  he  could  not  ftay 
whatever  his  Inclinations  were  ;  but  his  Rea- 
fons  not  prevailing,  he  was  forced  to  decide 
the  Controversy,  by  going  to  his  Lodging} 
fo  that  the  Maid  might  fwear  true,  when  fhe 
faid,  he  did  not  contradict  her  Miftrefs's  Or- 
ders. 

Then  he  called  Witneffes,  to  fhew  it  was  Evidence 
impoffible  he  could  be  at  the  drowning  cvf 'LthJ^r 
Mary  Stout;  becaufe  he  went  away  from  her  w„ht'be 
Houfe  a  Quarter  before  Eleven,  and  was  at  his  came  to  his 
Inn,  the  Glove  and  Dolphin,  before  the  Clock  Loilsh-s- 
ftruck  Eleven,  and    it  would   take  up  above 
half  an  Hour  to  go  from  Mrs.  Stout's  to  the 
Place  where  fhe  was  drowned,  and  return  to 

the  Glove  Inn. And  calling  Elizabeth 

Spurr  as  a  Witnefs,  flic  teftified,  That  he 
came  into  the  Glove  Inn  juft  as  the  Clock 
ftruck  Eleven,  and  ftaid  there  a  Quarter  of  an 
Hour  before  he  went  to  his  Lodgings :  This 
Evidence  was  confirmed  by  two  other  Ser- 
vants of  the  Glove  Inn. 

Sir  Thomas  Lane  and  Sir  William  Ajhurfi 
teftified,  That  they  had  walked  over  the 
Ground  above-mentioned,  and  it  took  them 
up  above  half  an  Hour,  a  ufual  walking  Pace. 

Mrs.  Mince  was  then  called  as  a  Witnefs, 
to  difprove  what  Sarah  Walker  had  depofed, 
namely,  tfhat  her  Miftrefs  did  not  ufe  to  go  cut 
a  Nights. 

Mrs.  Mince  teftified,  That  Sarah  Walker 
told  her,  her  Vi  iftrefs  ufed  to  entertain  Com- 
pany in  the  Summer-houfe  in  the  Night-time, 
unknown  to  her  Mother:  That  fhe  ufed  to 
go  out  a  Nights,  and  take  the  Key  with  her, 
and  make  her  Mother  believe  fhe  was  gone  to 
Bed  ;  and  that  one  Time  fhe  went  out  at  the 
Garden-Window  when  the  Garden-Door  was 
locked,  and  bid  her  not  fit  up  for  her,  fhe 
would  come  in  at  her  own  Time  ;  and  what 
Time  fhe  came,  fhe  (the  Maid)  fayi  fhe  did 
not  know,  for  fhe  was  gone  to  Bed. 

Then  the  Prifoner  called   Sir  William  Af-^f*- 
hurft,  Sir  Thomas  Lane,    Mr.  Cox,    and  Mr.CoWper*i 

tfhotnpfon  Cbaraffer^ 
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1699.     <fhompfon  to  his  Reputation,  who  all  gave  him 
nW.III.  a  great  Character  ;  and  Mr.  Cox  fa  id,  he  had 
^^^^  lived  by  him  in  Southwark   Eight  or  Nine 
Years,  and  knew  him  to  be  a  Perfon  of  Inte- 
grity and  Worth,  and  all  the  Neighbourhood 
coveted  his  Company ;  that  he  took  him  to 
have  as  much  Honour  and  Honefty  as  any 
Gentleman    whatever,    and    of  all  Men    he 
knew,  he   would  be  the  laft  Man   that   he 
fhould  fufpect  of  fuch  a  Fad:  as  this :  He  be- 
lieved nothing  in  the  World  could  move  him 
to  entertain  the  leaft  Thought  of  fb  foal  a 
Fa<5t. 
Maifon'j       Here  Mr.  Marfon  entered  upon  his  Defence, 
Lejence.     an(j  fa\^  Their  Bufinefs  at  Hertford  was  this: 
Mr.  Ellis  Stevens  being  Clerk  of  the  Papers, 
and  Mr.  Rogers  Steward,  of  the  Kings-Bmch, 
were  obliged  to  wait  upon  the  Lord  Chief 
Juftice  out  of  Town,  with  the  Marfhal  of  the 
Kings-Bench;  and  on  the  Monday  he  went 
with  them  to  the  Lord  Chief  Juftice's  Houfe 
in  Lincoln-Inn-Fields,  from  whence  they  all 
fet  out  for  Hertford  ,  but  he  (Marfan)  being 
an  Attorney  of  the  Borough  Court,  and  ha- 
ving   Bufinefs  there   that  Day,    when  they 
came  as  far  as   King/land,  returned  back  to 
Southwark,  where  he  attended  the  Court  as 
ufual,  and  about  four  fet  out  again  for  Hert- 
ford i  and  on  the  Way,  at  lValtham-Qrofsy  he 
met  his  Acquaintance  Mr.  Hanks  a  Clergyman, 
who  had  been  to  attend  the  Chief  Juftice  re- 
turning to  London  ,  but  he  prevailed  on  him 
to  go  back  with   him  to  Hertford,  and  they 
galloped  every   Step  of  the  Way,    becaufe 
Night  was  coming  on,  and  it  was  about  Eight 
o'clock  when  they  came  to  Hertford,  and  he 
'might  be  in  a  Sweat  with  riding  fb  hard  ,  but 
not  in  fuch  a  Sweat  as  the  Witnefs  teftified  : 
That  meeting  with  their  Friends  Mr.  Stevens, 
Mr.  Rogers,  •  Mr.  Rudkin,    and    other  Ac- 
quaintance of   the  Marfhal' s  at  the   CofFee- 
houfe,  they  went  from  thence  to  the  Glow 
and  Dolphin,   where   they    ftaid    till    about 
Eleven  3  and  from   thence,  he  and  Mr  Ste- 
i)ens,  and  Mr.  Rogers  went  to  Gurrey's,  where 
they  lodged,  and  drank  three  Bottles  of  Wine 
before  they  went  to  Bed,  and  had  fbme  jocu- 
lar Converfation  with  their  Landlord  Gurrey : 
He  believed  Mr.  Stevens  might  ask  him  if  he 
knew  Mrs.  Sarah  Stout,  and  what  fort  of  Wo- 
man fhe  was;  and  he  believed  he  might  fay,my 
Friend  may  be  in  with  her :  That  Mr.  Rogers 
alfo  asked  him  (Marfon)  What   Money   he 
had  got  that  Day  ?  meaning  at  the  Borough 
Court,  and  he  anfwered,  50  s.  to  which  Ro- 
gers replied,  We  have  been  here  fpending  our 
Money,  I  think  you  ought  to  treat  us  ?  As  to 
the  Bundle  mentioned,  he  knew  of  none,  ex- 
cept a  Pair  of  Sleeves  and  a  Neckcloth. 

Mr.  Rogers,  in  his  Defence,  faid,   They 


Rogers' j 
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Stevens. 


came  down  with  the  Marfhal  of  the  King's 
Bench,  and  not  thinking  Mr.  Marfon  would 
have  come  that  Day,  had  not  provided  a 
Lodging  for  him  :  That  they  went  from  the 
Coffee-Houfe  to  the  Tavern,  as  Mr.  Marfon 
had  related  ,  and  there  they  had  fbme  merry 
and  open  Difcourfe  of  this  Gentlewoman,  but 
he  never  faw  her,  or  heard  her  Name  before 
fhe  was  mentioned  there. 

Mr.  Stevens  gave  the  fame  Account  of  their 
■  going  to  Hertford. 


The  Judge  demanding,    If  they  did   not     ^99- 
talk  of  Mrs.  Stout's  Courting  Days   being  o-  llW  1IL 
ver  ?  they  all  protefted,  There  was  not  one  */v^*' 
Word  of  it. 

Then  they  called  WitnefTes,  to  fhew  the 
Occafion  of  the  Difcourfe  they  had,  in  Rela- 
tion to  Mrs.  Stout. 

Mr.  Hunt  teftified,  That  happening  to  bt  Their  Wit- 
at  the  Old  Devil  Tavern,  on  Sunday  Night  be-  >iePs- 
fore  the  laft  Hertford  Aflizes,  with  Mr.  Marfon 
and  3  or  4  more  oiClifford' s-  Inn,  and  there  be- 
ing a  Difcourfe  of  attending  theChief  Juftice  out 
of  Town,  and  of  Mr.  Marfoal's  courting 
Mrs.  Stout  of  Hertford,  one  faid,  If  you  do 
go,  pray  enquire  after  Mr.  Marfhal's  Miftrefs, 
and  bring  us  an  Account  of  her. 

Mr.  Fofter  confirmed  Mr.  Hunt's  Teftimo- 
ny,  and  added,  That  either  Mr.  Marfon  or 
Mr.  Stevens  faid,  They  would  do  their  En- 
deavour, and  enquire  after  the  Lady. 

Mr.  Hanks,  the  Clergyman  above-mention- 
ed, depofed,  That  he  met  Mr.  Marfon  at 
iValtham-Crofs,  and  went  back  with  him  to 
Hertford,  whither  they  came  about  feven  or 
eight  at  Night ,  and  having  fet  up  their  Hor- 
{es,  they  went  to  the  Coffee-Houfe,  where 
was  the  Marfhal  of  the  Kings-Bench,  the 
Gentlemen  at  the  Bar,  and  Mr.  Rudkin  -3  and 
they  went  from  thence  to  the  Glove  and  Dol- 
phin, where  they  ftaid  till  about  Eleven,  and 
then  he  and  Mr.  Rudkin  faw  the  three  Gentle- 
men at  the  Bar  to  their  Lodgings,  and  left 
them  there.  ' 

Mr.  Rudkin  alfo  depofed,  That  he  drank 
with  the  fame  Company  at  the  Glove  and  Dol- 
phin till  after  Ten,  and  then  went  with  them 
to  their  Lodgings,  and  left  them  there. 

Then  the   Prifoners,  Stevens,  Rogers,  and  mtnept 
Marfon,  called  Mr.  Cox,  Major  Lane,  Sir  Ro-  to  their 
bert  Auften,  Sir  John  Shaw,  and  feveral  other  Characters. 
Gentlemen  of  good  Credit,  to  their  Reputa- 
tions,   who  faid,   They    were  Men   of  Sub- 
ftance,    Attorneys   of  good  Bufinefs  in   the 
Marfhal's  or  Borough  Courts,  and  had  gene- 
rally fair  Characters:     1  hat  they  were  Men 
who  would  not  have  been  guilty  of  fb  foul  a 
Fa6t,  upon  any  r*ccount. 

Here  Mr.  Jones,  the  King's  Counfel,  oh- J  Reply  to 
ferved,  That  Mr.  C  wpe-  gave  a  different  Evi-  ^  ^ow~ 
dence  now,  from  that  he  gave  before  theCo-?er* 
roner ,  for  then  he  faid,  He  never  knew  any     "' 
Diffraction,  or  Love-Fit,  or  any  other  Occa- 
fion, that  fhould  put  the  Deceafed  upon  this 
extravagant  A&ion  3  and  now  he  would  have 
•-he   whole  Scheme  turn   upon  a  Love-Fit : 
And  John  Mafon,  being  called  as  a  Witnefs 
for  the  King,  teftified,  That  Mr.  Cowper  made 
Oath  before  the  Coroner,  That  he  did  not 
know  any  thing  that  fhould  be  the  Occafion 
of  her  Death  ,  She  was  a  very  modejl  IVoman. 
Mr.  Jones  demanding,  Whether  they  asked 
him,  If  he  knew  any   irerfon  fhe  was  in  Love 
with  ?  Mafon  anfwered,  Mr.  Cowper  faid  he 
knew  but  of  one,  and  his  Name  was  Mar- 
fial,  and  Mr.  Marjbal  told  him,  he  was  al- 
ways repulfed  by  her. 

John  Archer  alfo  depofed,  That  Mr.  Cow- 
per being  asked  before  the  Coroner,  If  he 
knew  any  thing  of  the  Occafion  of  Mrs. 
Stout's  Death  ?  he  anfwered,  He  knew  no- 
thing of  it. 

Here 
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Here  one  of  the  Jurymen  defired  they 
might  withdraw  ;  but  the  Judge  told  him, 
They  rauft  make  an  End  firft. 

Then  Mr.  Jones  faid,  The  Friends  of  the 
Deceafed  would  call  Ibme  Witnefles  to  her 
Reputation  ■  and  he  believed  the  whole  Town 
could  atteft,  That  Ihe  was  a  Woman  of  a 
good  Reputation  :  Indeed  the  f  rifoners  had 
produced  Ibme  Letters  without  a  Name,  but 
it  they  infilled  on  any  thing  againft  her  Re- 
putation, they  muft  call  Witnefles. 

Judge  Hatfel  anfwered,  He  believed  no 
body  difputed  that  Ihe  might  be  a  virtuous 
Woman,  and  her  Brains  mighc  be  turned  by 
her  Paflicn,  or  Ibme  Diftemper  :  And  then  he 
proceeded  to  direct  the  Jury  in  the  following 
Manner. 

Gentlemen  of  the  Jury,  you  have  heard  a 
very  long  Evidence  ;  I  am  fure  that  you  can- 
Djre&ioits  not  expect  that  I  fhould  fum  it  up  fully,  but 
to  the  Jury,  j  wjjj  t&^e  jsjotlce  of  ibme  Things  to  you, 
that  I  think  are  mod  material  •  and  if  I 
omit  any  thing  that  is  material,  I  would  de- 
fire  Mr.  Jones  (.that  is  Counfel  for  the  King) 
and  Mr.  Cowper,  to  put  me  in  mind  of 
it. 

The  Indictment  againft  the  Prifoners  at  the 
Bar  is  for  a  very  great  Crime,  it  is  for  Mur- 
der, which  is  one  of  the  mod  horrid  of  all 
Crimes.  You  are  to  confider,  firft,  what  Evi- 
dence you  have  heard  to  prove  it ;  and  though 
there  be  no  direct  I  roof,  you  are  to  confider 
what  is  Circumftantiai.  They  do  begin  with 
Sarah  Walker,  who  was  Mrs.  Sarah  Stout's 
Maid,  and  Ihe  tells  you,  That  Mr.  Cowper, 
when  he  came  to  this  Town  upon  Monday  the 
13th  of  March  laft,  came  to  Mrs.  'Stout's 
Houfe  and  dined  there,  and  went  away  about 
Four  of  the  Clock  in  the  Afternoon  •  but  Ihe 
tells  you,  that  the  Friday  before,  there  came 
a  Letter  from  Mr.  Cowper  s  Wife  to  Mrs, 
Stout,  to  let  her  know  that  Mr.  Cowper  would 
come  and  lodge  at  their  Houfe  at  Hertford,  at 
the  Affizes ;  lb  that  when  he  came,  (he  thought 
that  he  had  intended  to  have  done  according 
to  that  Letter.  She  faith,  That  after  Dinner 
Mr.  Cowper  went  away,  and  came  again  at 
Nine  at  Night,  and  there  he  fupped,  he  was 


I  fhall   not   undertake  to  give  you 
culars  of  their  Evidence,  but  they 
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you, 
She  lay  on  her  Right  Side,  the  one  Arm  up  u/"v*v~' 
even  with  the  Surface  of  the  Water,  and  her 
Body  under  the  Water  •  but  fome  of  her 
Cloaths  were  above  the  Water,  particularly 
one  lays,  the  Ruffles  of  her  Left  Arm  were  a- 
bove  the  Water :  You  have  heard  alfo  what 
the  Doctors  and  Surgeons  faid  on  the  one 
Side  and  the  other,  concerning  the  Swimming 
and  Sinking  of  dead  Bodies  in  the  Water  ; 
but  I  can  find  no  Certainty  in  it,  and  I  leave 
it  to  your  Confederation. 

Another  Circumftance  they  build  on,  and 
which  feems  to  be  material,  is,  of  her  Beliy 
being  lank,  and  that  there  was'  no  Swelling  ; 
whereas,  fay  they,  when  a  Perfon  is  drown- 
ed, there  is  a  great  deal  of  Water  goes  in  and 
makes  the  Belly  to  fwell  •  but  here  was  no 
Swelling  that  Morning  fhe  was  taken  out,  and 
no  Water  came  out  of  her  Mouth  and  Noftrils, 
only  a  little  Froth  there  was,  and  her  Belly 
was  lank  :  But,  fay  they  on  the  other  Side, 
that  may  very  well  be  ;  for,  perhaps,  fhe 
might  be  choaked  immediately,  as  loon  as  fhe 
was  in  the  Water  ;  and,  fay  they,  you  may 
not  wonder  at  that,  for  if  fhe  went  to  drown 
herfelf,  fhe  would  endeavour  to  be  choaked 
as  fbon  as  fhe  could  ;  for  thole  Perfons  that 
are  drowned  againft  their  own  Conient,  do 
fwajlow  a  great  deal  of  Water  ;  but  thofe 
that  drown  themfelves,  do  not  fwallow  much 
Water,  for  they  are  choaked  immediately  by 
the  Water  going  into  the  Windpipe,  that  we 
commonly  call,  Going  the  wrong  Way.  The 
Doctors  and  Surgeons  have  talked  a  great 
deal  to  this  Purpofe,  and  of  the  Waters  going 
into  the  Lungs  or  the  Thorax  ;  but  unlefs  you 
have  more  Skill  in  Anatomy  than  I,  you  will 
not  be  much  edified  by  it ;  I  acknowledge  I 
never  ftudied  Anatomy,  but  I  perceive  that 
the  Doctors  do  differ  in  their  Notions  about 
thefe  things :  But  as  to  Matter  of  Fact,  it  is 
agreed  to  by  all  the  Witnefles  for  the  King, 
that  her  Body  was  lank,  her  Belly  was  thin, 
and  there  was  no  Sign  of  any  Water  to  be  in 
it.  They  on  the  other  Side  tell  you,  That 
her  Stays  were  on,  and   fhe  was  flrait-laced. 


and  that  might  occafion  her  Belly's  being 
10  fmall,  and  hinder  the  Water  from  going 
in. 

Gentlemen,  I  was  very  much  puzzled  in 
my  Thoughts,  and  was  at  a  Lofs  to  find  out 
what  Inducement  there  could  be  to  draw  in 
Mr.  Cowper,  or  thefe  three  other  Gentlemen,  #to 
commit  fuch  a  horrid,  barbarous  Murder : 
And  on  the  other  Hand,  I  could  not  imagine 
what  there  fhould  be,  to  induce  this  Gentle- 
woman 


defired  fb  to  do  rand  indeed  had  been  invited 
-to  Dinner  a!fb  that  Day)  :  And  fhe  doth  fay, 
That  after  Supper  there  was  a  Fire  made  in 
his  Chamber  (for  this  young  Gentlewoman, 
Mrs.  Stout,  preffed  him  to  lie  at  their  Houfe) 
and  fhe  ordered  his  Maid  to*  warm  his  Bed;  and 
I  believe,  fays  fhe,  Mr.  Cowper  heard  her  fay 
fb,  for  he  was  nearer  to  her  than  I,  at  that 
Time  ;  and  he  doth  not  deny  but  that  he 
heard  it :  She  fays,  That  accordingly  fhe  went 
up  to  warm  his  Bed,  and  having  flayed  there 

a-while,  fhe  heard  the  Door  clap  ;  and  when  a  very  fober  good  Reputation, 
fhe  came  down  into  the  Parlour,  where  fhe  herfelf. 
had  left  them,  they  were  both  gone  ;  and  that  Now,  Gentlemen,  I  muft  confefs,  the  Evi 
flie  could  not  tell  what  the  Meaning  of  it  was;  dence  that  the  Defendants  have  given  by 
and  they  waited  for  her  all  Night,  old  Mrs.  thefe  Letters,  if  you  believe  them  to  be  this 
Stout  and  this  Maid,  and  fhe  did  not  come  in  Gentlewoman's  Hand  Writing,  do  feemto  for- 
all  Night,  nor  was  afterwards  feen  alive  ;  but  tify  all  that  Mr.  Cowper  s  Witnefles  have  faid, 
Mr.  Cowper  was  the  laft  Perfon  feen  in  her  concerning  her  being  Melancholy;  it  might 
Company.  be  a  Love-Diftra&ion,  and  fhe  might  have 

The  other  Witnefles  that  came  afterwards,  been  a  virtuous  Woman  for  all  that;  for  it 
fpeak  concerning  the  finding  of  the  Body  in  might  be  a  Diftemper  which  came  upon  her, 
the  River,  aad  tell  you  in  what  Pofture  it  was.  (and  turned  her  Brains,  and  difcompofed  her 

Mind, 


,  a  Perfon  of  a  plentiful  Fortune,  and 
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*w  m  Mind  ;and  then  no  Wonder  at  her  writing  thus,  in 

1  *^\™j  a  Manner  different  from  the  reft  of  the  Actions  of 

t~/*^J  her  Life.    Gentlemen,  you  are  to  confider  and 

weigh  the  Evidence,  and  I  will  not  trouble  you 

any  more  about  that  Matter* 

As  to  thefe  three  other  Gentlemen,  that  came 
here  to  this  Town  at  the  Time  of  the  laft  Affiles, 
what  there  is  againft  them  you  have  heard :  They 
talked  at  their  Lodging  at  a  ftrange  Rate,  con- 
cerning this  Mrs.. Sarah  Stout,  faying,  Her  Bu- 
finefs  was  done,  and  that  there  was  an  End  of  her 
Com -ting-Days,  and  that  a  Friend  of  theirs  was 
even  with  her  by  this  Time.  What  you  can  make 
of  it,  That  I  muft  leave  to  you,  but  they  were 
very  ftrange  Expreffions ;  and  you  are  to  judge 
whether  they  were  fpoken  in  Jeft,  as  they  pre- 
tend, or  in  Earneft.  There  was  a  Cord  found 
in  the  Room,  and  a  Bundle  feen  there,  but  I 
know  not  what  to  make  of  it.  As  to  Mrs  Stout, 
there  was  no  Sign  of  any  Circle  about  her  Neck, 
which,  as  they  fay,  muft  have  been,  if  fhe  had 
been  ftrangled  :  Some  Spots  there  were,  but  it 
is  faid,  poffibly  thofe  might  have  been  occafion- 
ed  by  rubbing  againft  fome  Piles  or  Stakes  in 
the  River.  Truly,  Gentlemen,  thefe  three  Men, 
by  their  Talking,  have  given  great  Caufe  of 
Sufpicion  ;  but  whether  they  or  Mr.  Cowper  are 
guilty  or  no,  That  you  are  to  determine.  I  am 
fenfible  I  have  omitted  many  Things,  but  I  am 
a  little  faint,  and  cannot  repeat  any  more  of  the 
Evidence. 

Then  the  Jury  withdrawing  for  about  half  an 
Hour,  returned  with  their  Verdict,  That  nei- 
ther Mr.  Cowper,  or  any  one  of  the  other  three 
Prifoners  were  Guilty :  And  thereupon  they  were 
all  difcharged. 

Mr.  Spencer  Cowper,  and  his  three  Friends 
having  been  acquitted  at  the  Summer  Affizes  at 
Hertford,  in  the  Year  1699,  as  is  related  already, 
a  Writ  of  Appeal  was  fued  out,  the  Beginning  of 
March  following,  againft  the  faid  Cowper,  Mar 
fon,  Stevens,  and  Rogers,  at  the  Suit  of  Henry 
Stout,  (Heir  at  Law  of  the  deceafed  Sarah  Stout) 
then  about  ten  Years  of  Age  ;  and  Mrs.  Mary 
Stout,  Mother  of  the  deceafed,  was  on  the  13th 
of  April  following,  admitted  Guardian  to  the 
Apellant,  in  order  to  profecute  the  faid  Suit 

The  Under-Sheriff  of  Hertford,  Boftock  Toller, 
not  returning  the  Writ,  was  ferved  with  feveral 
Rules  in  Eafter  Term  by  Mrs.  Stout  the  Guar 
dian,  to  compel  him  to  make  a  Return :  At 
length  Mr.  Toller  attended  the  Court  of  Kings- 
Bench,  and  made  Affidavit,  That  upon  the  16th 
of  that  Inftant  April,  (being  the  Day  after  the 
Return  of  the  Writ,  and  three  Days  after  Mrs. 
Mary  Stout  was  admitted  Guardian  to  the  Ap- 
pellant), he  delivered  the  Writ  into  the  Infant's 
Hands. 

.  The  Court  of  Kings-Bench  hereupon  ordered 
Toller  to  be  examined  upon  Interrogatories,  who 
in  Juftification  of  himfelf,  declared,  That  the 
Appellant,  with  his  Mother,  his  Uncle,  and 
Aunt,  came  to  him,  and  delivered  him  a  Note 
from  William  Cowper,  Efq*  the  Brother  of  Spen- 
cer, informing  him,  that  the  Infant  who  attend 
ed  him,  was  the  Plaintiff  in  the  Appeal,  and 
one  of  the  Women  his  Mother,  and  that,  at  their 
Requeft,  he  delivered  the  Writ  to  the  Infant  •, 
that  he  afterwards  defired  the  Infant  and -his 
Mother  to  give  him  the  Writ  back  again,  but 
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they  declared,  The  Infant,  with  Advice,  had  burnt     1699. 
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The  Court  of  King \ -Bench  hereupon  commit- 
ed  the  faid  Toller,  and  fet  a  Fine  of  two  hun-  The  Sheriff 
dred  Marks  upon  him.      And  Mrs.  Stout  the  fined- 
Guardian,  petitioned  the  Lord  Keeper  for  a  new  ^Tre- 
Writ  of  Appeal,  the  Time  (the  Year  and  Dayjy^. 
being  elapled  for  fuing  out  a  Writ  of  Courfe ; 
but  her  Petition  was  rejected. 

Mrs.  Stout,  the  Guardian,  afterwards  drew  up 
her  Cafe,  and  prefented  it  to  the  Members  of  the 
Commons,  at  the  Door  of  the  Houfe,  as  I  am 
informed,  in  hopes  of  obtaining  an  Act  to  re- 
new the  Writ  of  Appeal  ;  but  they  faid,  they 
would  not  bring  in  a  Bill  on  purpofe  to  try  Mr, 
Cowper  and  his  Friends  again,  after  they  had 
been  fairly  acquitted,  and  fo  the  Matter  was  en- 
tirely dropped  •,  only  both  Parties,  in  printed 
Papers,  appealed  to  the  World,  as  to  the  Juftice 
of  their  refpective  Cafes. 

Before  I  make  any  Obfervations  of  my  own, 
therefore,    on  thefe  Proceedings,    I  fhall  fhew 
what  Reflections  the  Parties  themfelves  made  on 
them.     Spencer  Cowper   and  his   three    Friends  The  Cafe 
obferve,  That  they  were  all  four  in  good  Em-  flatedby 
ployments,  and  eafy  in  their  Circumftances ;  and  r^"* 
it  was  not  credible,  therefore,  they  fhould  com-  ' 

mit  fo  foul  a  Crime,  efpecially  when  they  could 
have  no  Intereft  to  ferve,  or  paflion  to  gratify, 
by  doing  it :  For  though  it  was  at  firft  reported, 
that  Mr.  Cowper  did  it  for  the  Sake  of  Gain, 
this  was  not  at  all  infilled  on  by  the  Profecutors 
at  the  Trial,  though  he  challenged  them  to  fhew 
in  what  tRefpect  he  could  be  a  Gainer  by  this 
Gentlewoman's  Death. 

Nor  was  there,  indeed,  any  Proof  of  a  Murder 
being  committed  by  any  one  j  for  the  Coroner's 
Inqueft,  having  a  frefh  View  of  the  Body,  on  the 
Day  it  was  found,  after  they  had  confulted  two 
Surgeons  and  a  Midwife,  gave  a  Verdict,  that 
the  deceafed  drowned  herfelf,  being  Non  compos  ; 
and  nothing  but  the  Zeal  of  the  Quakers  for  the 
Reputation  of  their  Sect,  and  to  fhew  they  were 
not  liable  to  the  Infirmities  of  the  reft  of  the 
World,  afiifted  by  the  Heat  of  a  Faction,  could 
ever  have  ftired  up  this  Profecution,  that  had 
made  fo  much  Noife  in  the  World. 

That  on  the  Day  the  Corps  of  the  Deceafed 
was  found,  Mr.  Cowper  was  examined  by  the 
Coronet's  Inqueft,  and  then  gave  an  exact  Ac- 
count of  every  Circumftance  which  had  fince 
been  proved  againft  him  :  That  about  a  Month 
after,  all  the  faid  four  Gentlemen  were  feverally 
fent  for,  and  readily  came,  to  the  Lord  Chief 
Juftice  Holt,  by  whom  they  were  examined ;  and 
the  Truih  of  what  they  attefted  before  him  had 
never  been  contradicted  or  falfified,  but  all  prov- 
ed and  made  good  at  their  Trial. 

That  after  this  Examination  they  were  difmif- 
fed  without  Bail,  and  might  have  fled,  if  they 

had    been   confcious  of   any   Guilt. That 

upon  fome  Suggeftions  of  the  Profecutors,  they 
were  examined  a  fecond  Time,  and  admitted  to 
Bail :  But  upon  the  taking  up  and  opening  the 
Deceafed,  fix  Weeks  after  her  Death,  and  fome  In- 
formations and  Certificates  of  thofe  that  viewed  the 
Corps,  Mr.  Cowper  and  Mr.  Marfan  were  commit- 
ed,  and  the  other  two  ftill  continued  upon  Bail. 
That  the  Profecutors  procured  thofe  Informa- 
tions and  Certificates,  by  applying  themfelves 
9  A  to 
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1699-    to  fuch  Perfons  (and  no  others)  as  they  knew 
uW.  III.  were  pfofefled  Enemies  to   the  Family  of  the 
^^V^  Cowper  s,  on  Account  of  the  Controverfies  arifing 
at  Elections. 

That  Mr.  Mar/on  was  afterwards  admitted  to 
Bail  •,  but  Mr.  Cowper  remained  in  Prifon  all 
Trinity  Term,  1699,  and  Part  of  the  Vacation 
following,  for  the  Space  of  two  Months,  till 
the  Affizes  at  Hertford  drew  near,  and  then  he 
fued  out  a  Writ  for  his  Removal  from  London 
to  be  tried  at  Hertford,  fearing  his  Enemies 
defigned  to  keep  him  in  Jail,  or  at  leaft  to 
Continue  the  Slander  and  Profecution  as  long 
as  they  could.  That  the  Profecution  was  carried 
on  againft  them  with  all  imaginable  Induftry  and 
Artifice,  an  Election-Intereft  being  thought  in 
a  great  Meafure  to  depend  on  the  Succefs  of  it : 
However,  their  Innocence  was  lb  manifeft,  that 
they  were  all  acquitted  on  their  Trial. 

That  the  Profecutors,  to  be  further  vexatious, 
and  continue  the  Calumny,  though  they  had  no- 
thing to  object  to  the  Fairnefs  of  the  Trial,  or 
any  new  Evidence  to  give,  fought  for  an  Heir 
Male,  in  order  to  bring  an  Appeal,  and  try  them 
again  •,  and  though  they  had  found  out  the  Infant, 
Henry  Stout,  in  the  fame  long  Vacation  1699, 
and  might  have  fued  out  the  Appeal  next  Term  ; 
they  did  not  get  the  Writ  of  Appeal  fealed,  till 
the  very  laft  Seal  within  the  Year  after  the  De- 
ceafed  was  drowned,  and  not  above  three  or 
four  Days  before  the  End  of  the  Year ;  which 
Delay,  theyfuggeft,  was  purely  malicious,  and 
defigned  merely  to  continue  the  Calumny. 

That  the  Writ  was  at  laft  fued  out,  without 
cither  the  Knowledge  of  the  Plaintiff  himfelf,  or 
of  his  Mother  (his  Guardian  by  Nature),  with- 
out whofe  Approbation  the  Writ  ought  not  to 
have  been  fued  out  by  Law,  nor  the  Infant  en- 
gaged in  fuch  a  Profecution  for  Blood. 

That  as  foon  as  the  Infant  and  his  Mother 
underftood  what  was  done,  and  that  the  Suit 
was  only  carried  on  for  Revenge,  they  declared 
their  Diflike  of  the  Proceeding,  and  went  with 
an  Uncle  and  Aunt  of  the  Infant's,  to  Mr.  Tol- 
ler, the  Under- Sheriff,  and  demanded  the  Writ, 
tendering  him  his  Fee  for  the  Return  thereof, 
which  he  (not  knowing  then  of  any  Guardian 
affigned  the  Infant)  delivered  to  them. 

And  when  the  Under-Sheriff  was  examined 
upon  Interrogatories,  how  far  the  Appellees  (Spen- 
cer'Cowper  and  his  three  Friends)  were  concern- 
ed in  getting  the  Writ  from  the  Sheriff,  the  laid 
Sheriff,  upon  Oath,  denied  all  Correfpondence 
with  the  Appellees,  or  any  on  their  Behalf, 
touching  the  Delivery  of  the  faid  Writ,  and  de- 
nied he  had  any  Reward,  or  Promife  of  Re- 
ward, or  had  any  Security  given  to  indemnify 
him  for  doing  it ;  and  that  he  delivered  the 
Writ  and  Return  to  the  Appellant  and  his 
Friends,  as  he  believed  it  was  fair  and  lawful 
for  him  to  do,  and  for  no  other  Reafon  what- 
ever. 

That  Mrs.  Mary  Stout,  the  Mother  of  the 
Deceafed,  preferred  a  Petition  to  the  Lord 
Keeper  for  a  new  Writ  of  Appeal  ;  and  the  In- 
fant (the  Appellant)  and  his  Mother  preferred 
another  Petition  to  the  Lord  Keeper,  difowning 
the  former  Writ,  as  iffued  out  without  their 
Confent  or  Approbation,  and  defiring  that  no  new 
Writ  might  be  iffued  out  in  the  Infant's  Name. 
And  the  Lord  Keeper,    being  affifted  by  the 


Mafter  of  the  Rolls,  and  feveral  of  the  Judges,     1699. 
having  heard  both   Parties,   by  the  respective  "W.III 
Counfel,  were  unanimoufly  of  Opinion, 

1 .  That  the  Chancery  had  Power  to  relieve 
in  fuch  a  Cafe,  and  to  renew  the  Writ,  if  it 
were  juft  fo  to  do. 

2.  That,  in  this  Cafe,  it  was  not  juft  or  rea- ' 
fonable. 

I  And  the  Reafons  infilled  on  by  Mr.  Cowper's 
Counfel,  to  maintain  the  laft  Point,  were, 
1.  That  the  Writ  was  fued  out  clandeftinely  and 
fraudulently,  without  the  Confent  of  the  Appel- 
lant, or  his  next  Friend  ;  and  no  Guardian  af- 
figned. had  any  Thing  to  do  with  it,  till  the 
Writ  was  pending. 

1.  Becaufe  it  was  deferred  two  Terms  after 
the  Acquittal  of  Mr.  Cowper,  &c.  and  not  taken 
out  till  about  four  Days  within  the  End  of  the 
Year  •,  which  fhewed  they  did  not  defign  Ju- 
ftice,  but  to  fpin  out  the  Calumny  as  long  as 
they  could,  malicioufly,  and  vexatioufly. 

3.  That  an  Acquittal  on  an  Indictment  was  a 
Bar  to  an  Appeal  at  Common  Law ;  and  though 
that  Bar  was  taken  away  by  the  Statute  of 
Hen.  VII.  which  let  in  the  Appeal  within  the 
Year  and  Day,  left  Perfons  fhould  procure  them- 
felves  to  be  fraudulently  indicted  and  acquitted 
on  faint  Profecutions ;  and  as  this  Profecution 
was  far  from  being  a  faint  one,  the  Appellees 
were  within  the  Reafon  and  Equity  of  that  Plea  ; 
and  the  rather,  for  that  Mrs.  Stout,  the  Mother 
of  the  Deceafed,  who  would  profecute  the  Ap- 
peal, was  the  principal  Profecutor  on  the  Indict- 
ment, and  did  it  with  all  imaginable  Induftry, 
affifted  by  the  united  Intereft  of  the  Quakers, 
and  a  prejudiced  Party  in  the  Town  of  Hertford, 
difobliged  on  the  Score  of  Elections  ;  and  four 
Appeals  have  not  been  favoured  fince  the  Statute 
of  Hen.  VII.  except  in  Cafes  of  Conviction,  and 
Pardon  obtained  by  Surprize,  or  after  fome  frefh 
Difcovery  by  additional  Evidence,  which  was 
not  pretended  to  in  this  Cafe. 

In  Anfwer  to  what  Mr.  Cowper  and  his  Friends  <fi,e  care 
had  advanced  in  Relation  to  the  Appeal,  Mrs.  ftattd  by 
Mary  Stout,    the  Mother  of  the  Deceafed,  and  Mrs.Sxowt.  \ 
her  Party  anfwered,  That  the  faid  Writ  of  Ap- 
peal being  fued  out  within  the  Year,  fhe  caufed 
it  to  be  delivered  to  Bojlock  Toller,    the  Under- 
Sheriff  of  the  County  of  Hertford,  that  he  might 
apprehend  the  Appellees  mentioned  in  the  Writ ; 
and  fearing  he  might  be  remifs  in  it,  fhefent  to  him 
to  know  what  he  had  done,  Whether  he  had  execu- 
ted the  fame,  or  would  return,  theParties  were  not 
to  be  found  ?  To  which  Toller  anfwered,  Mrs. Stout 
is  a  very  bufy,  uneafy  Woman  ;  but,  however,  when 
the  Writ  is  out,    I  will  make  fuch  Return  thereof 
as  the  Law  diretls. 

That  on  the  13th  of  April  the  faid  Mrs.  Stout 
was  admitted  Guardian  to  the  Appellant ;  and 
on  the  15th,  being  the  firft  Day  after  Eafter 
Term,  fhe  appeared  perfonally  in  the  Court  of 
King's-Bench,  in  order  to  arraign  the  Appellees ; 
but  the  Sheriff  had  not  returned  the  Writ. 

Whereupon  the  Court  was  moved  next  Day, 
in  Behalf  of  Mrs.  Stout,  That  a  fhortDay  might 
be  given  the  Sheriff,  peremptorily  to  make  his 
Return  :  Whereupon  it  was  fuggefted,  that  no 
Writ  of  Appeal  was  left  with  Mr.  Toller,  where- 
by Mrs.  Stout  loft  the  Benefit  of  her  Motion, 
and  was  forced  next  Day  to  get  an  Affidavit  of 
the  Delivery  of  the  W«t  -,  and  moved  again  for 
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^99-  a  Rule  to  compel  him  to  appear  and  make  a 
,lW-m- Return  of  the  Writ ;  which  Rule  being  ferved 
t/v"x;upon  Toller,  he  appeared,  and  acknowledged 
the  Receipt  of  the  Writ ;  but  made  Oath  he 
delivered  the  Writ  into  the.  Infant's  Hand  on 
the  1 6th  of  April,  being  the  Day  after  the  Writ 
was  returnable,  and  three  Days  after  Mrs.  Stout 
was  admitted  Guardian  to  the  Appellant. 

Whereupon  the  Court  ordered  Toller  to  be 
examined  upon  Interrogatories,  concerning  the 
Delivery  of  the  Writ  •,  but  Mrs.  Stout  was  for- 
ced to  be  at  the  Charge  of  two  or  three  Orders, 
before  he  would  come  to  be  examined  :  And 
then  he  was  pleafed  to  own  the  Receipt  of  the 
Writ  of  Appeal  •,  and  that  he  knew  Mrs.  Stout 
was  Guardian,  and  yet  delivered  the  Writ  to 
the  Infant  and  his  Mother,  (as  related  above). 

In  this  Examination  alfo,  Toller  acknow- 
ledged, That  Mr.  William  Cowper,  Brother  of 
Spencer,  fent  him  a  Letter,  to  know  whether 
any  Writ  of  Appeal  was  come  to  his  Hands,  a- 
gainft  his  Brother  Spencer ;  and  he  (Toller)  in- 
formed him,  there  was,  and  fent  him  the  Con- 
tents of  the  faid  Writ:  And,  that  he  gave  Spen- 
cer the  like  Information  ;  whereby  it  appeared, 
there  was  a  Correfpondence  between  Toller  and 
the  Cowper's :  Of  which  the  Court  of  King's-' 
Bench  were  fo  fenfible,  that  he  was  fined  _  200 
Marks.  But  this  giving  Mrs.  Stout  no  Satisfac- 
tion for  the  Blood  of  her  Daughter,  {he  petition- 
ed the  Lord  Keeper,  as  above  related,  for  a  new 
Writ :  But  the  Matter  being  heard  before  him, 
and  no  pofitive  Proof  appearing  then,  that  any 
of  the  Appellees  were  privy  to  the  Deftruction 
of  the  firft  Writ,  it  was  not  thought  reafonable 
to  errant  a  new  Writ ;  and  Mrs.  Stout's  Petition 
was,  chiefly  for  that  Reafon,  rejected :  But  could 
Ihe  have  imagined,  all  the  Appellees  would 
have  pretended  Ignorance,  as  to  the  Deftruction 
of  the  Writ  •,  and  that  there  was  any  Difference 
between  the  Writs  being  loft  by  Accident  or 
Defi<m,  Ihe  could  have  informed  the  Court  of  a 
more  particular  Intelligence,  concerning  the 
Deftruction  of  the  Writ,  and  by  whofe  Order 
it  was  done,  and  at  whofe  Chamber  it  was 
burnt  •,  which  would  fufficiently  evince,  whether 
the  Appellees  were  privy  to  the  Deftruction  of 

it. 

And,  whereas  it  had  been  reported,  that  this 
Profecution  was  merely  vexatious,  begun  by  a 
Body  of  Quakers,  and  efpoufed  by  a  Faction  at 
'Hertford,  againft  the  Cowper's-,  every  one 
ought  to  confider,  if  /it  was  their  own  Cafe,  to 
have  an  only  Child  murdered,  and  her  Reputa- 
tion rendered  infamous  to  Pofterity  •,  Whether 
Nature  and  Duty  would  not  have  obliged  them  to 
ufe  all  poffible  Means  to  difcover  the  Caufe  there- 
of ?  And  whether  they  would  not  think  it  hard  to 
have  their  Endeavours  reflected  on,  and  their 
Diligence  cenfured,  as  the  Effect  of  Party- 
Malice  ? 

It  had  been  objected  alfo,  That  the  profecut- 
ing  this  Writ,  had  been  malicioufly  delayed,  to 
keep  the  Appellees  in  an  uneafy  Sufpence :  To 
which  Mrs.  Stout  anfwered,  That  fhe  fhould 
have  fued  out  the  Writ  fooner,  but  fhe  could 
not  find  out  the  proper  Perfon  to  make  Ap- 
pellant, though  the  mod  diligent  Search  was 
made  for  near  half  a  Year  •,  but,  the  very  next 
Day  fhe  was  prepared   to   make  out  his  Pedi- 


fgree,  fhe  caufed  the  Writ  of  Appeal  to  be  fued 
out;  fo  that  it  was  her  Misfortune,  not  her 
Fault,  that  there  was  fo  long  a  Delay. 

And  though  it  was  commonly  urged,  as  a 
ftrong  Argument  againft  bringing  the  Appel- 
lees to  a  fecond  Trial,  that  fhe  had  no  new  E- 
vidence  againft  them  ;  fhe  affured  them,  fhe 
had  more 'material  Evidence  than  had  been  yet 
made  publick  ;  and. fhe  believed  the  Appellees 
did  not  care  to  ftand  the  Teft  of  it :  Or  why 
fhould  there  be  fo  vigorous  an  Oppofition  a- 
gainft  fo  plain  an  Act  of  Juftice  ?  If  nothing 
further  could  be  proved  againft  them,  as  they 
infinuated,  it  would  have  been  much  more  for. 
their  Reputation,  to  have  undergone  a  fecond 
Trial,  than  to  have  meanly  eluded  and  under- 
mined the  Courfe  of  Juftice,  by  the  Deftruction 
of  the  Writ  of  Appeal. 

Then  Mrs.  Stout's  Friends  proceed  to  make 
fome  Reflections  on  the  Trial :  And,  firft,  it  is 
obferved,  That  none  of  the  Phyficians  thatappear- 
ed  for  Mr.  Cowper,  pretended  to  affirm,  That 
a  drowned  Body  would  have  no  Water  in  it ; 
they  only  faid,  A  very  little  would  drown  a 
Perfon  ;  but  in  this  Corps  there  was  none  at 
all. 

And  being  asked,  If  Water  would  not  have 
putrified  the  Parts  in  fix  Weeks  Time,  none  of 
them  directly  denied  it ;  but  faid,  The  Stomach 
would  be  lefs  putrified  than  the  Lungs  :  But 
here  neither  Stomach  or  Lungs  were  putrified. 

That  the  Difference  made  between  a  Perfon's 
being  drowned  by  Accident  and  Defign,  was 
ridiculous ;  becaufe  it  was  certain,  with  what 
Defign  foever  a  Man  might  go  into  the  Water* 
before  he  was  half  dead,  he  would  be  deprived 
of  his  Senfes  ;  and  how  he  would  govern  himfelf 
then,  might  eafily  be  determined. 

And  from  thefe  and  other  Reafons,  they  con- 
clude, fhe  was  not  drowned :  They  fuppofe  ra- 
ther, fhe  was  knocked  down,  by  a  Blow  on  her 
Left  Ear,  from  a  large  Settlement  of  Blood 
there  •  and  after  fhe  was  down,  they  think  it 
probable,  fhe  was  ftrangled  by  the  Gripe  of  a 
ftrong  Hand,  from  the  Stagnation  of  Blood  on 
both  Sides  of  her  Neck,  under  her  Ears. 

The  Circumftances  that  induced  them  to  be- 
lieve, fhe  was  not  accefTary  to  her  own  Death, 
were,  her  being  found  without  her  Gown  or 
Nightrail,  which  were  probably  torn  off  in  the 
Scuffle  :  And  when  her  Gown  was  found  about 
a  Week  before  the  Trial,  it  appeared  to  be 
torn  all  to  Rags,  and  her  Nightrail  was  never 
found  :  1.  From  her  floating  in  the  Water,  fo 
foon  as  no  drowned  Body  ever  did  :  3.  Becaufe 
her  Belly  was  not  fwollen :  4.  Becaufe  no  Water 
came  out  of  her :  5.  Becaufe  her  inward  Parts 
were  not  putrified  (though  other  Parts  that  had 
been  injured  were)  •,  which  would  have  been, 
forty-fix  Days  after  her  Death,  if  there  had 
been  any  Water  in  them:  6.  From  the  feveral 
Settlings  of  Blood,  which  was  ufual  in  drowned 
Perfons :  8.  From  what  was  fworn  againft 
Marfon,  and  the  other  two,  at  the  Trial,  as 
that  one  of  them  faid,  She  has  turned  me  off  \ 
but  a  Friend  of  mine  is  even  with  her  by  this 
Time :  Her  Bufinefs  is  done ;  her  Courti?ig-Days 
are  over,  &c.  And  Marfon'%  pulling  out  Mo- 
ney, and  fwearing  he  would  fpend  it  all  for 
Joy  the  Bufinefs  was  done:  q.  From  the  Senti- 
ments 
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1699.  ments  of  the  Grand  Jury  ;  who,  after  a  nice 
riW.III.  Examination,  were  of  Opinion,  me  was  mur- 
dered, as  were  feveral  of  the  Petit  Jury  •,  but 
by  whom  they  could  not  tell  :  10.  From  Mr. 
Cowper's  fwearing  before  the  Coroner,  directly 
contrary  to  what  he  made  his  Defence  at  the 
Trial. 

They  are  pofitive  alfo,  that  the  Letters  pro- 
duced in  Court  were  not  genuine,  becaufe  they 
were  not  at  all  fuitable  to  her  Character  •,  and 
obferve,  That  if  the  Witneffes  then  in  Court, 
had  been  examined  to  her  Reputation,  a  great 
deal  of  that  Dirt  that  had  been  thrown  upon 
her,  would  have  been  wiped  off*.  And  what 
Reluctance  foever  Mr.  Cowper  pretended  to  ex- 
pofe  her  Weaknefs,  and  produce  her  Letters ; 
he  acknowledged,  he  had  lhewn  thofe  Letters 
to  Mr.  Marjhall  a  repulfed  Lover,  and  to  his 
Brother,  before  her  Death,  and  afterwards 
printed  and  published  them. 

And  what  made  it  very  improbable  fhe  was 
accefTary  to  her  own  Death,  was,  That  the  very 
Evening  before  her  Corps  was  found,  fhe  de- 
fired  a  young  Gentlewoman  of  the  Town  to  lie 
with  her  all  Night ;  and  when  fhe  refufed,  en- 
gaged her  however  to  dine  with  her  the  next 
Day,  telling  her  what  they  mould  have  for 
Dinner. 

That  if  the  Deceafed  had  been  for  feveral 
Years  fo  fond  of  this  Jofeph,  it  was  much  his 
Wife  fhould  difcover  nothing  of  it  •,  but  impor- 
tune her  frequently  to  come  to  London,  that  fhe 
might  enjoy  her  dear  Company :  Nor  was  it 
probable,  if  the  Deceafed  was  fo  furioufly  in 
Love,  fhe  would  have  rejected  the  Invitation  •, 
but  would  have  chofen  to  have  refided  in  Town, 
where  fhe  might  have  enjoyed  him  with  greater 
Privacy. 

As  to  there  being  no  Proof  at  the  Trial,  of 
her  Relations  miffing  any  of  her   Money  ;    the 
Reafon  of  this  was,  becaufe  thofe  who  could 
have  attefted  it,  and   fpeak   materially  on  that 
Head,  were  Quakers,  and  were  not  fuffered  to 
give  Evidence,  becaufe  they  fcrupled  taking  an 
Oath  :  But  that,  in  Truth,  her  Relations  want- 
ed 1000  Pounds  of  her  Original  Fortune,  befides 
die  Improvements  fhe  had  made  of  it:  And  they 
infinuate,  that  fhe  trufted  Mr.   Cowper   with  a 
thoufand  Pounds  to  put  out  for  her  feparate  Ufe, 
in  cafe  fhe  married,  which  was  never  heard  of: 
jWK  Cow-  To  which  Mr.  Cowper' s  Friends   replied,  That 
per'/  lie-  this  was  but  a  Say-fo  ;  and  defied  them  to  make 
fly-  any  Manner  of  Proof  of  it. 

Mr.  Cowper* %  Friends  alfo  made  a  great  J  eft 
of  that  Piece  of  Evidence,  which .  the  Dimf 
dales  gave,  to  prove  Sarah  Stout  was  a  Virgin, 
namely,  That  they  found  the  Uterus  perfectly 
free  and  empty,  and  of  the  natural  Figure  and 
Magnitude  ufually  in  Virgins  :  This  they  obferve, 
cannot  amount  to  a  Proof,  fhe  was  a  Virgin  : 
All  that  could  be  inferred  from  it,  was  only, 
that  fhe  had  not  conceived  ;  and  if  it  was  pof- 
fible  for  a  Woman  in  Coitu,  to  mifs  of  Concep- 
tion, the  Woman  might,  notwithstanding  the 
Carnal  Contact,  retain  the  natural  Figure  ufu- 
ally in  Virgins  -,  and  all  this  implied  no  more 
than  a  bare  Probability,  that  fhe  had  not  known 
Man :  They  never  heard  before,  that  the  Fi- 
gure and  Magnitude  of  the  Womb,  were  num- 
bered amongft  the  indubitable  Marks  of  Virgi- 


nity ;  and  as  to  the  State  of  the  Vagina,    the     1699. 
Myrtiform  Caruncles,    and  Hymen,    there  was  I,w *$■ 
not  a  Word  faid  of  them  ;  and  if  there  had,  it  '^V^ 
would  only  have  furnifhed  Matter  of  Derifion, 
the  Body  having  been  fo  long  interred :  And 
therefore,  for  any  thing  in  the  Surgeons  Affi- 
davit, fhe  might  be  no  Virgin ;  though  Charity 
might  induce  them  to  hope  fhe  was. 

Thus  we  find  the  refpective  Parties  differing  Remarks 
very  widely  in  their  Conjectures,  concerning  c» tt^ruA 
Sarah  Stout's  Death,  and  the  Innocence  of  Spen-  "/Spacer 
cer  Cowper.  Had  I  been  upon  his  Jury,  I  mull  g,,cwpcr> 
confefs,  I  fhould  have  acquitted  him,  of  mur- 
dering her  by  his  own  Hands,  or  the  Hands  of 
his  three  Friends,  Rogers,  Stevens,  and  Marfan. 
I  can  never  believe  a  Man  of  Mr.  Cowper*s  Fi- 
gure and  Circumftances  in  the  World,  would 
dare  to  communicate  a  Secret  of  this  Nature  to 
three  People,  and  defire  them  to  be  Actors  in 
the  Tragedy ;  which  muff,  have  ruined  his 
Character  and  Fortune  in  the  World,  if  any  of 
them  had  difcovered  the  wicked  Propofal, 
though  the  Fact  had  never  been  committed: 
Neither  can  I  imagine,  that  three  Men  in  their 
Circumftances,  would  ever  have  fubmitted  to 
become  Cut-throats  and  Affaffins,  for  all  they 
could  expect  from  him  \  and  much  lefs  for  fo 
trifling  a  Reward,  as  rhey  were  fuppofed  to 
have. 

On  the  other  Hand,  her  being  found  floating 
in  the  River  without  her  Gown,  and  no  Water 
in  the  Corps,  and  her  Gown  afterwards  found 
torn  in  Pieces,  are  ftrong  Circumftances  to  in-  ' 
duce  one  to  think  fhe  was  not  drowned,  either 
by  herfelf  or  others,  but  came  by  her  Death 
fome  other  Way:  However,  as  neither  Mr. 
Cowper  or  his  three  Friends,  could  be  fuppofed 
to  have  been  the  immediate  Authors  of  her 
Death,  and  no  other  Perfon  was  charged  with 
it,  the  Jury  could  not  do  otherwife  than  find 
them  Not  guilty  ;  efpecially  if  we  confider, 
there  was  no  Time  when  they  could  be  fuppofed 
to  commit  the  Fact,  being  all  in  their  Lodgings 
at  eleven  at  Night,  the  very  Inftant  it  muft 
have  been  done,  if  done  at  all  by  them  •,  much 
fooner  it  could  not  be  done,  becaufe  Mr.  Cow- 
per went  from  her  Houfe  at  a  Quarter  before  e- 
leven,  and  was  at  his  Inn  when  the  Clock  ftruck; 
eleven,  fo  that  there  was  but  one  Quarter  of  an 
Hour,  in  which  it  was  poffible  they  could  act 
that  Tragedy  in  ;  and  confidering  the  Diftance 
of  the  Places,  and  the  Bufinefs  to  be  traniacted, 
this  to  me  feems  impoffible. 

It  has  been  objected  indeed,  That  if  Mr.' 
Cowper  had  been  innocent,  he  would  not  clan- 
deftinely  have  procured  the  Writ  of  Appeal  to 
be  deftroyed,  and  fo  ftrenuoufly  have  oppofed 
the  iffuing  out  of  another ;  but  I  am  apt  to  think, 
any  Man  in  the  like  Circumftances,  would  have 
done  the  fame,  and  have  avoided  a  fecond 
Trial,  if  he  could  •,  efpecially  confidering  the 
whole  Body  of  Quakers  fupported  and  counte- 
nanced the  Profecution  againft  him,  and  it  was 
impoffible  to  divine,  how  another  Judge  and 
Jury  might  have  taken  the  Matter.  The  World, 
they  knew,  were  divided  in  their  Opinions;  and 
if  two  or  three  refolute  Men,  who  were  inclined 
to  have  thought  him  guilty,  had  been  upon  the 
next  Jury,  both  his  Life  and  Reputation  would 
have  been  in  a  great  deal  of  Danger,    however 

fatisfied 
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i<?99-     fatisfied  the  reft  of  the  Jury  might  be  of  his  In- 
nW.III.nocence:  And  thous-h  the  Intereft  of  the  Coiv- 


0-v%J 


per's  was  confiderable  enough  to  have  obtained  a 
Pardon,  where  a  Pardon  would  have  availed 
them ;  yet  in  the  Cafe  of  an  Appeal;  no  Par- 
don can  be  granted  ;  'and,  if  it  might,  this 
would  not  have  reftored  his  Character,  after  a 
Conviction.  As  it  was,  Mr.  Cowper  does  not 
feem  to  have  fuffered  much  in  his  Circumftan- 
ces  by  this  foul  Charge,  for  he  became  one  of 
the  moft  eminent  Council  at  the  Bar,  was  ad- 
vanced to  be  Chief  Juftice  of  Chefler,  and  after- 
Wards  constituted  a  Judge  of  the  Common  Pleas, 
in  which  Poft  he  died  in  the  Reign  of  King 
George  IL  few  Lawyers  obtaining  a  better  Re- 


putation in  all  Refpects  than  he  enjoyed,  for  *&99- 
the  Space  of  thirty  Years  and  upwards,  after  IlW 
this  unhappy  Accident,  (fave  in  the  Matter  of 
Uriah  the  Hittite).  Thus  we  fee  what  Trouble 
and  Hazard  frequently  attends  -Criminal  Plea- 
fures !  Though  Men  may  perfuade  themfelves, 
and  the  unfortunate  Creatures  they  abufe,  that 
fuch  Liberties  are  allowed  to  Chriftians  as  well 
as  Mahometans  ;  yet,  as  the  Generality  of  Chri- 
ftians will  fcarce  ever  be  of  that  Mind,  no  Man 
will  ever  advance  his  Reputation  by  venturing 
on  forbidden  Embraces  in  a  Chriftian  Country  : 
Thefewill  caftaBlemifh  on  all  his  Actions,  how 
plaufible  foever,  and  remain  an  eternal  Blot  up- 
on his  Memory. 


$>?•  The  Trial  of  Mary  Butler, 

ii  w.  III. 


Butler'* 
*trial. 


?be  Cafe. 


for   a  Fraud,    at 
Old-Baily,  London,  the  1 2  th  of  Ottober,  1 699*  1 1  W.  III. 


the  ipki 

nW.  III. 


T 

Cafe. 


HIS  being  no  more  than  an  ordinary  Trial 
for  a  Cheat,    I  /hall  but  juft  mention  the 


The  Indictment  charges,  That  the  faid  Mary 
Butler,  intending  to  put  a  Cheat  upon  Sir  Robert 
Clayton,  Knight  and  Alderman  of  London,  coun- 


terfeited a  Bond  from  Sir  Robert  for  the  Payment 
of  20,000/.  to  her,  after  his  Deceafe  •,  and  that 
fhe  publifhed  the  faid  Writing  as  Sir  Robert  Clay- 
ton's Deed  ;  of  which  fhe  was  convicted,  and  le- 
ntenced  to  pay  a  Fine  of  five  hundred  Pounds  to 
the  King;  and  to  be  imprifoned  till  fhe  paid  it. 


Duke  of 
Korfolk'/ 

Divorce. 


Proceedings  in  the   Duke  of   Norfolk's   Divorce ;    which  w: 

were  begun  m  the    lear  1091 and  continued    m^v^ 

feveral  Courts,  to  the  Year  1706,   12  W.  III. 


Proceed- 
ings 

before  the 
Lords. 


THIS  being  no  State  Matter,  I  Jhall  only 
give  a  fhort  AbftraSl  of  the  Cafe  ;  and  the 
rather  becavfe  thefe  Proceedings  are  very  defective 
in  the  "Trials  at  large. 

On  the  7th  of  January,  169I.  a  Bill  was 
brought  into  the  Houfe  of  Lords,  to  diflblve 
the  Marriage  of  Henry  Duke  of  Norfolk,  Earl 
Marfhal  of  England,  with  the  Lady  Mary 
Mordant,  and  to  enable  him  to  marry  again  •, 
for  that  the  faid  Lady  had  been  guilty  of  Adultery. 

Whereupon  the  Dutchefs  petitioned  to  be 
heard  by  her  Counfel  againft  the  faid  Bill,  and 
that  the  Duke  might  be  more  particular  in  his 
Charge:  And  the  Duke  thereupon  fet  forth, 
that  fhe  had  committed  Adultery  with  Sir  John 
Germaine,  at  Whitehall  and  Windfor,  in  the 
Months  of  June,  July,  and  Auguflj  in  the  Year 
1685  ;  and  during  feveral  other  Months,  at  the 
Parifh  of  St.  Margaret's  Weflminfter,  and  at 
the  Parifh  of  Lambeth  in  Surry,  in  the  Years 
1690,  and  1 69 I. 

The  Dutchefs,  in  her  Anfwer,  denied  the 
Charge  •,  and  recriminated,  That  her  Husband, 
the  Duke,  was  guilty  of  Adultery,  and  had 
continued  that  Courfe  of  Life  for  ten  Years  ; 
and  therefore  could,  not  by  Law,  fue  a  Divorce 
againft  her  for  that  Crime,  if  fhe  had  been 
guilty  of  it. 

The  Peers  afterwards,  hearing  the  Counfel  and 
Evidence  on  both  Sides,  and  having  debated 
the  Matter  among  themfelves,  threw  out  the 
Bill  upon  the  fecond  reading. 


The  Duke    afterwards,    in  the   Year  1692,^  jmon 
brought  an  Action  againft  Sir  John  Germaine  ;  againftSir 
and,  in  his  Declaration,    charges  him  with  en- Jol?n^r" 
ticing  away  his  Dutchefs*  and  living  in    Adul- ma 
tery  with  her  ;  which  was  tried  in  the  Court  of 
King's-Bench,    in,  Michaelmas    Term   the  fame 
Year,    and   the  Jury  gave  a  Verdict  for    the 
Plaintiff;    but  no  more  than  100  Marks  Dam- 
ages, though  the  Duke  had  laid  his  Damages 
at  100, oco/.  However,  the  Duke  having  now 
proved  the  Fact  in  a  Court  of  Law,  exhibited  zjfecond 
fecond  Bill  for  a  Divorce  in  the  Houfe  of  Peers  Bill  in  the 
the  fame  Year,   1692.  but  this  alfo  was  thrown  ^ottfeof 
out:    Whereupon   fame   Overtures  were  rriade 
for  accomodating  all  Differences  between  them, 
and  Articles  were  executed,  whereby  the    Duke 
and  Dutchefs    agreed   to    live  feparately,    the 
Duke  allowing  her  fuch  a  Maintenance  as  fhe 
required:  But   the    Duke,    being  informed  fhe 
had  offended  again,  exhibited  a  third  Bill  for  a  AthirdBill 
Divorce,    in  the  Houfe  of  Peers,     1 699,    in 
which  he  met  with   Succefs :  The  Bill   paffed 
both  Houfes,  and  received  the  Royal  AfTent. 

This  Act  recites,  That  Henry  Duke  of  Nor- 
folk, and  Earl  Marfhal  of  England,  did,  fome 
Years  before,  marry  the  Lady  Mary  Mordant  j 
and  that  fhe  had,  for  divers  Years,  lived  in  Se- 
paration from  him,  and  had  unlawful  Famili- 
arity, and  adulterous  Converfation  with  Sir 
John  Germaine,  Bart.  That  fhe  was  guilty  of 
Adultery  on  her  Part,  and  had  broken  the 
Bond  of  Matrimony  :  And  forafmuch  as  the 
9  B  Duke 
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696  Duke  had  no  IfTue,  nor  could  hope  for  any 
12W.NI.  but  fpurious  I  flue,  to  fucceed  him  in  Honour 
°~v'"v^  and  Eftate,  unkfs  the  faid  Marriage  was  de- 
clared void  by  Act  of  Parliament,  and  he  was 
enabled  to  marry  again,  he  prays,  that  the 
faid  Bond  of  Matrimony  be,  and  it  is  thereby 
enacted  and  declared  to  be,diflblved,  vacated, 
and  made  void,  to  all  Intents  and  Purpofes 
whatsoever  ;  and  that  it  fhall  be  lawful  for  the 
faid  Duke  to  contract  Matrimony  with  any  o- 
ther  Woman,  or  Women,  as  if  the  faid  Lady 
Alary  were  naturally  dead  ;  and  that  all  and 
every  the  Children,  born  in  fuch  Matrimony, 
mall  be  deemed  born  in  lawful  Wedlock,  and 
inherit  the  Honours  and  Eftate  of  the  faid  Duke, 
according  to  the  Courfc  of  Inheritances  with- 
in this  Realm.  And  it  was  enacted,  That 
the  faid  Lady  Mary  mould  be  barred  and  ex- 
cluded all  Dower  and  Thirds  in  the  faid  Ho- 
nours, Lands,  and  Hereditaments,  of  the  faid 
Duke ;  and  that,  all  Conveyances,  Jointures, 
and  Settlements  made  by  his  Grace,  or  his 
Anceftors,  for  the  Ufe  and  Benefit  of  the  faid 
Lady  Mary,  or  the  IfTue  of  her  Body,  mould 
be  utterly  void  :  And  alfo,  that  all  Limita- 
tions and  Creations,  of  any  Ufe,  and  Eftate, 
Power,  or  Truft,  made  by  the  Anceftors  of 
the  faid  Lady  Mary,  to  or  for  the  Ufe  or  Benefit 
of  the  faid  Duke,  his  Heirs  or  Affigns,  out  of  any 
of  the  Lands  or  Hereditaments  of  any  of  the  An- 


ceftors of  the  faid  Lady  Mary,  fhould  be  void.  Itoo. 
And  it  was  further  enacted,  That  the  faid  Duke,  I2Wl[r' 
his  Heirs,  Executors,  or  Adminiftrators,  fhould'  v^v^w' 
before  the  25th  of  March,  1701,  pay  unto 
the  faid  Lady  Mary,  or  her  Afiigns,  the  Sum 
of  10,000  /.  which  was'  her  Marriage  Portion- 
and,  in  Default  of  Payment  thereof,  the  faid 
Lady  Mary  fhould  be  entitled  to  fuch  Jointure, 
and  other  Advantages,  as  fhe  might  have  claim- 
ed by  Virtue  of  her  Marriage  Settlement,  da- 
ted the  13th  Day  of  June,  i6jj  ;  and  by  Vir- 
tue of  the  Agreements  contained  in  certain 
Articles,  dated  the  28th  of  April,  1604  ;  and 
alfo  fhould  enjoy,  during  the  joint  Lives  of  the 
faid  Duke  and  Dutchefs,  500/.  per  Annum,  by 
Virtue  of  a  Quadrupartite  Indenture,  made  the 
15th  of  June,  165)4  :  And  in  fuch  Cafe,  the 
faid  Duke,  his  Heirs,  &c.  fhould  be  difcharged 
from  the  Payment  of  the  faid  ic,ooo/. ;  but 
on  Payment  of  the  faid  10,000  /.  the  faid  Lady 
Mary  fhould  be  wholly  barred  and  excluded  of 
her  laid  Jointure,  and  of  all  other  Advantages 
out  of  the  Real  and  Perfonal  Eftate  of  the  faid 
Duke. 

Notwithftanding  the  Duke  carried  his  Point,  Remark. 
and  obtained  a  Law  on  Purpofe  to  divorce 
him  from  the  Dutchefs,  and  impower  him  to 
marry  again,  he  never  did  marry,  or  leave  any 
lawful  Iffue,  which  were  made  the  principal 
Inducement  for  his  obtaining  it. 


1701    The  Trial  of  Captain  William   Kidd,    for  Murder,  7or 
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Kidd'* 

Trial  for 
Murder. 


at  the  Admiralty  Seflions,  held  at  the  Old-Baily,  London, 
the  8th  ofil%,   1701,  i^W.  III. 


3  Will 


TH  E  Cafe  was  thus  J  Captain  Kidd  was 
Commander  of  the  Ship  called  the  Ad- 
venture-Galley, and  William  Moore,  deceafed, 
was  Gunner  of  the  faid  Ship  ;  and  while  Kidd 
was  cruifing  upon  the  Coaft  of  Malabar,  in  the 
Eaft- Indies,  he  and  his  faid  Gunner  had  fome 
Difcourfe  about  taking  a  Ship  called,  The  Loyal 
Captain  ;  and,  among  other  Things,  Kidd  faid 
to  the  Gunner,  How  could  you  have  put  me  into  a 
Way,  to  take  that  Ship  and  be  clear  ?  The  Gun- 
ner anfwering,  He  faid  no  fuch  Thing,  Kidd  re- 
plied, He  was  a  loufy  Dog  :  The  Gunner  faid, 
if  1  amfo,  you  have  made  mefo  :  Tou  have  ruined 
we,  and  a  great  many  others.  Whereupon  Cap- 
tain Kidd  faid,  Have  trained  you,  you  Dog?  and 


taking  up  a  Bucket,  hooped  with  Iron,  ftruck 
the  Gunner  with  it  on  the  right  Side  of  bis 
Head,  and  broke  his  Skull,  and  the  Gunner 
died  the  next  Day  ;  which  being  plainly  proved 
by  feveral  Witneffes,  the  Jury  found  him 
Guilty.  The  Court  proceeded  afterwards  to  try 
the  Captain,  and  nine  of  his  Crew,  for  Piracy,  on 
Jive  feveral  Indidments.  As  the  fending  out 
Captain  Kidd  on  this  Expedition,  which  was  made 
one  Ground  of  an  Impeachment  againfl  feveral 
great  Men  in  the  Adminiftration  the  fame  Tear, 
I  pall  enlarge  the  more  on  thefe  Trials  of  Captain 
Kidd  and  his  Accomplices  for  Piracy,  than  I 
have  done  on  fome  others  of  the  like  Nature. 
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friah  of 
Kidd,&V. 
for  Piracy. 


■  The  Trial  of  Captain  William  Kidd,  Nichol 
Churchill,  James  Howe,  Robert  Lamley, 
William  Jenkins,  Gabriel  Loffe,  Hugh 
Parrot,  Richard  Barlicorn,  Abel  Owens, 
and  Darby  Mullins,  for  Piracy,  at  the  Admiralty 
Seffions,  held  at  the  Old-Baily,  London,  on  the  8  th  and 
9th  of  May,  1 70 1,   i^W.  III. 


AS/1™ 


jw.nr. 


Vheln&iSk-  ^T^H  E  Indictment  charges,    That  on  the 
mint.  J[     30th  of  January,  in  the  ninth  Year   of 

his  prefent  Majefty  King  William,  the  Prifon- 
crs  did  on  the  High  Seas,  near  Cut/been  in  the 
Eafl-Indies,  piratically  feize,  and  rob  a  certain 
Ship  called  the  JQtiedah  Merchant,  putting  the 
Men  on  Board  in  Fear  of  their  Lives,  and  ta- 
king the  faid  Ship,  with  her  Apparel,  Tackle, 
and  Goods,  and  converting  them  to  their  own 
Ufe  ;  againft  the  King's  Peace,  &c. 

The  Prifoners  being  arraigned  on  this  Indict- 
ment, and  feverally  pleading  Not  Guilty, 
Churchill,  Howe,  and  Mullins,  afterwards  re- 
prefented  to  the  Court,  that  they  furrendred 
themfelves  on  the  King's  Proclamation,  offer- 
ing a  Pardon  to  all  that  came  in  upon  it ;  and 
delired,  they  might  have  the  Benefit  of  that 

Proclamation. They  added,  that  they  had 

Notice  of  the  Proclamation  when  they  were  at 
Guinea  in  South -America,  and  delivered  them- 
felves up  to  Colonel  Bafs,  Governor  of  Eajl- 
Jerfey,  who  was  then  in  Court,  and  could  at- 
teft  the  Truth  of  it. 

Then  the  Proclamation  was  read,  bearing 
Date  the  8th  of  December,  1608,  whereby  a 
Pardon  was  offered  to  all  fuch  Pirates  as  fhould 
furrender  themfelves,  within  the  Times  therein 
limited,  to  Capt.  Thomas  Warren  (Commodore  of 
a  Squadron  of  Men  of  War,  then  fcnt  to  the 
Eafl-Indies  for  the  Suppreffion  of  Pirates);  and 
to  Ifrael  Hayes,  Peter  Dellanoye,  and  Chri/lopher 
Pollard,  and  the  Survivors  of  them ;  only  Henry 
Avery,  alias  Bridgman,  and  Captain  William  Kidd, 
being  excepted  by  the  faid  Proclamation. 

The  Court  obferved  hereupon,  that  the  Pro- 
clamation required  them  to  furrender  to  certain 
Perfons  by  Name ;  and  their  furrendring  to 
others  could  not  entitle  them  to  a  Pardon,  fo 
as  to  prevent  their  being  tried. 
The  Evi-  Then  Do&or  Newton,  Advocate  of  the  Ad- 
ience  open--  miralty,  proceeded  to  open  the  Evidence,  and. 
obferved,  That  Captain  Kidd,  who  had  thus 
acted  the  Pirate  himfelf,  went  from  England  in 
April  1606,  with  a  Commiffion  dated  the  16th. 
of  January,  preceding,  to  take  and  feize  Pirates 
in  the  Indian  Seas,  which  were  then  very  much 
infefted  by  them :  That  Kidd's  Ship  carried 
thirty  Guns,  and  he  had  about  eighty  Men  on 
board  when  he  went  from  England;  but  touch- 
ing at  New-fork  in  July  i6o5,  and  giving  out 
that  he  was  going  to  Madagafcar,  (the  known 
Receptacle  of  Pirates)  to  free  the  Seas  from 
thofe  Difturbers  of  Mankind,  (o  many  Men 
came  to  ferve  under  him  that  he  foon  encreafed 
his  Number  to  155  Men  ;  a  Force  fufficient,  if 
he  had  meant  well,  to  have  made  him  uteful  to 
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the  Publick  :  That  calling  in  at  feveral  Places 
afterwards  for  Provifions,  and  among  others 
at  Madagajcar  in  July  07,  he  failed  from 
thence  to  Babb's-Key,  a  fmall  Ifland  at  the  En- 
trance of  the  Red-Sea,  and  a  convenient  Sta- 
tion for  obferving  what  VelTels  went  from 
thence  to  India ',  and  here,  inftcad  of  taking 
Pirates,  he  became  one  himfelf ;  the  greateft 
and  the  worft  of  Pirates  :  Here  he  ftaid  three' 
Weeks,  in  Expectation  of  the  Mocca  Fleet,  to 
make  his  Fortune  out  of  it :  For  whatever'  he 
had  before  pretended,  this  was  his  real  De- 
hgn ;  and  now  fo  pofleffed  his  Mind,  that  he 
could  not  refrain  from  declaring,  and  that  of- 
ten to  his  Men,  that  he  fhould  make  himfelf 
this  Voyage,  and  ballaft  his  Ship  with  Gold 
and  Silver.  After  long  Expe&ation,  on  the 
14th  o£Auguft3  the  Fleet,  to  the  Number  of 
fourteen  Sail,  came  by  ;  and  he  fell  in  with 
them,  and  fired  feveral  Guns  at  them  ;  but  find- 
ing they  had  an  Englip  and  Dutch  Convoy 
his  Defign  for  that  Time  was  fruflrated.  ' 

Not  difcouraged,  however,  by  this  Difap- 
pointment,  he  proceeded  to  the  Coaft  of  Ma- 
labar, in  the  Ea/l-Indies,  where  he  knew  the 
Trade  was  confiderable,  and  expecled  his  Ad- 
vantage would  be  proportionable  in  disturbing 
it :  And  there  accordingly,  for  feveral  Months 
together,  he  committed  many  great  Piracies 
and  Robberies,  taking  the  Ships  and  Goods  of 
the  Indians,  and  others,  at  Sea,  Moors  and  Chri- 
ftians,  and  torturing  cruelly  their  Perfons,  to 
difcover  if  any  Thing  had  efcaped  his  Hand  ; 
burning  their  Houfes,  and  killing,  after  a  bar- 
barous Manner,  the  Natives  on  the  Shore,  equal- 
ly cruel,  dreaded  and  hated  both  on  the  Land 
and  at  Sea. 

Thefe  Criminal  Attempts  and  A&ions  had 
rendered  his  Name,  (to  the  Difgrace  and  the 
Prejudice  of  the  Englip  Nation)  too  well 
known,  and  defervedly  detefted  in  thofe  remote 
Parts  of  the  World  ;    and  he  was  now  looked 

upon  asanArch-Pirate,and  the  Common  Enemy 
ot  Mankind  j  and  accordingly  two Poriuguefe  Men 
of  War  wenc  out  in  Purfuit  of  him  ;  and  one 
met  with  him,  and  fought  him  for  feveral 
Hours  •,  but  Kidd's  Fortune  then  referved  him 
tor  another  Place,  and  another  Manner  of 
Trial. 

Amongft  the  great  Number  of  VefTels  he  took 
on  that  Coaft,  was  the  Ship  he  now  Hands  in- 
dicted for,  the  Shiedah  Merchant,  being  then 
on  a  Trading  Voyage  from  Bengal  to  Suratty 
the  Commander  Englp  (Captain  Wright,)  the 
Owners  American  Merchincs,  and  others  :  He 
had  taken  Moors  before  ;  but  Moors  and  Chri- 
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v-/~y-v-;  Thefe  on  Board  the  Veffel  offered  30,000 
Rupees  for  her  Ranfom;  but  the  Ship  was  too 
confiderable  to  be  parted  with,  even  for  fo 
great  a  Sum  :  So  Kidd  fold  Goods  out  of  her 
on  the  Neighbouring  Coaft,  to  the  Value  of 
10  or  12,000  /.  out  of  which  he  took  whate- 
ver he  could  pretend  to  for  Ammunition  and 
Proviiions,  with  forty  Shares  for  himfelf ;  and 
the  Remainder  was  difpofed  of  amongft  the 
Crew,  and  particularly  thofe  who  are  here  in- 
dicted with  him,  who  accompanied  him  •  who 
affilted  him  throughout  in  all  his  Piracies  5  and 
who,  now  too,  fhare  the  Spoils  and  the  Guilt 
With  him. 

With  this  Ship  and  another,  and  the  Re- 
mainder of  the  Goods  not  fold  on  the  Coaft, 
he  failed  once  more  for  Madagascar,  where  he 
arrived  in  the  Beginning  of  May  5>8,  and  there 
again,  what  was  left  on  Board  was  divided  ac- 
cording to  the  fame  Proportions,  and  amongft 
the  fame  Perfons,  as  before  ;  each  Mariner  ha- 
ving about  three  Bales  to  his  Share. 

It  is  not  to  be  omitted,  That  at  his  Return 
to  Madagafcar,  there  came  on  Board  him  fome 
Perfons  from  the  Ship,  -The  Refolution,  former- 
ly the  Mocca  Frigate  <  (for  the  Piratical  Seizing 
of  which  VelTel  there  have  been  formerly  Trials 
and  Convictions  in  this  Place)  of  which  Cap- 
tain Culliford,  a  riotorious  Pirate,  now  in  Cufto- 
dy,and  againft  whom  two  Bills  have  been  found 
for  Piracy  by  the  Grand  Jury,  was  the  Com- 
mander :  They  ac  firft  feemcd  to  be  afraid  of 
Kidd  ;  but  without  any  Ground,  as  his  former 
Actions  had  demonftrated,  and  the  Sequel 
fhewed.  They,  who  are  hardened  Pirates,  and 
long  inured  to  Villanies,  could  fcarce  think 
that  any  Man  could  fo  betray  the  Truft  and 
Confidence  the  Publick  had  placed  in  him, 
and  faid,  They  heard  he  was  come  to  take 
and  hang  them :  But  Captain  Kidd  afTured 
them,  That  he  had  no  fuch  Defign ;  and 
x  that  he  had  rather- his  Soul  fhould  broil 
in  Hell,  than  do  them  any  Harm;  bid 
them  not  be  afraid,  and  fwore  he  would 
be  true  to  them.  And  here,  indeed,  he  did 
not  break  his  Word :  This  was  his  Way  of 
being  true  to  his  Truft,  and  making  good  the 
Ends  of  his  Commiffion,  in  acting  with  the 
greateft  Treachery,  and  the  greater!  Falfenefs, 
that  ever  Man  did.  And  to  make  all  that  has 
been  reprefented  of  him  true,  Captain  Kidd  and 
Captain  Culliford  went  on  Board,  treated,  and 
prefented  each  other  ;  and  inftead  of  taking 
Culliford,  as  it  was  his  Duty  to  have  done,  and 
his  Force  was  fufficient  to  have  performed  it, 
he  gave  him  Money  and  Ammunition,  two  great 
Guns  and  Shot,  and  other  NecelTaries,  to  fit 
him  out  to  Sea,  that  he  might  be  in  a  Condi- 
tion the  better  to  take  and  feize  other  innocent 
Perfons. 

His  own  Ship  he  now  left,  and  went  on 
Board  the  Ghiedah- Merchant  •  feveral  of  his 
Men  then  went  from  him :  but  not  the  Pri- 
foners  \  they  were  all  along  Well-wifhers  and 
Afliftatits  to  him ;  fought  for  him,  divided  the 
Plunder  with  him,  and  are  now  come  to  be 
tried' with  him. 

This,  Gentlemen,  is  the  Crime  he  is  indicted 
For,  Piracy  ;  the  growing  Trouble,  Difturbance, 
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peaceable  Part  of  Mankind j  the  Scandal  and1^'111" 
Reproach  of  the  European  Nations,  and  the  Chri-  ^^^^- 
ftian  Name,  (I  wifh  I  couHnot  fay,  that  the  Kidds 
and  the  Aterys  had  not  made  it  more  particularly 
fo  of  the  Englijb)  amongit  Mahometans  and  Pa- 
gans,   in   the  extremeft   Parts   of  the  Earth  5 
which  turns  not  only  to  the  Difadvantage  of 
the  immediate  Sufferers,  but  of  all  fuch  as  traf- 
fick  in  thofe  Countries,  whether  Companies  or 
fingle  Merchants,    who  are  to  fuffer  for   the 
Misfortunes  of  others,   with  whom,  it  may  be, 
they  have  no  Dealings  •,  and  for  the  Villanies 
of  fuch  whom  they  and  all  Mankind   equally 
and  juftly  deteft  and  abhor. 

This  is  the  Perfon  that  ftands  indicted  at 
that  Bar,  than  whom  no  one  in  this  Age  has 
done  more  Mifchicf,  in  this  worft  kind  of 
Mifchief  j  or  has  occafioned  greater  Confufion 
and  Diforder,  attended  with  all  the  Circum- 
ftances  of  Cruelty  and  Falfhood,  and  a  Com- 
plication of  all  manner  of  111. 

If,  therefore,  thefe  Facts  fhall  be  proved 
upon  him,  you  will  then,  Gentlemen,  in  find- 
ing him  Guilty,  do  Juflice  to  the  injured 
World;  the  Englijb  Nation,  (our  Common 
Country)  whofe  Intereft  and  Welfare  fo  much 
depend  on  the  Encreafe  and  Security  of  Trade  ; 
and,  laftly,  to  yourfelves,  whom  the  Law  has 
made  Judges  of  the  Fad. 

The  King's  WitneiTcs  being  called,  Robert  qhe  Evi, 
Braddinham,  the  Surgeon  on  Board  Kidd's  Ship,  dence. 
was  fworn,  and  depofed,  That  they  fet  fail 
from  Plymouth  in  the  Adventure-Galley,  the  Be- 
ginning of  May,  165)6,  having  about  eighty- 
Men  on  Board,  and  thirty  Guns  ;  and  in  their 
Way  to  New-Tork  they  took  a  French  Bark : 
That  having  increafed  their  Number  of  Men  to 
155,  they  failed  from  New-Tork  to  Madagas- 
car, and  from  thence  to  Babb's-Kcy,  an  Ifland 
on  the  Mouth  of  the  Red-Sea,  where  they 
waited  a  Fortnight,  or  three  Weeks,  for  the 
Mocca  Fleet,  and  attacked  them  as  they  came 
by  ;  but  finding  they  were  under  an  Englijb 
and  Dutch  Convoy,  he  left  them,  and  failed 
towards  the  Coaft  of  Malabar ;  and  meeting 
with  a  Moorijh  Ship,  commanded  by  Captain 
Parker,  in  his  Way  thither,  he  took  the  Cap- 
tain for  his  Pilot,  and  a  Portuguefe  out  of  the 
fame  Ship  for  his  Interpreter,  with  fome  Gold 
and  Merchandife,  and  drubbed  the  Mariners 
with  naked  Cutlafhes,  to  make  them  confefs 
where  their  Money  was.^That  the  Englijb 
Factory  fending  to  demand  Captain  Parkery 
and  the  Interpreter,  he  kept  them  in  the  Hold, 
and  denied  he  had  any  fuch  Perfons  on  Board  : 
That  he  afterwards  met  with  a  Portuguefe  Man 
of  War,  and  fought  him  three  or  four  Hours,  and 
then  they  parted :  After  which  they  went  on  Shore 
on  fome  Malabar  I  (lands,  for  Wood  and  Water, 
where  they  burnt  feveral  Houfes,  and  plunder- 
ed the  People  ;  and  Kidd  ordered  one  of  the 
Natives  to  be  tied  to  a  Tree  and  fhot,  becaufe 
they  had  cut  his  Cooper's  Throat ;  That  Kidd 
afterwards  took  a  Mcorijb  Ship,  which  they 
carried  to  Madagafcar,  and  took  feveral  Sorts 
of  Goods  out  of  a  Mooriflo  Ketch,  and  then 
turned  her  a  Drift :  And  that  he  alfo  took  fe- 
veral Chefts  of  Opium,  and  Eajl-  India  Goods, 
out  of  a  Portuguefe  Ship.  Then  he  proceeded 
to  give  a  more  particular  Account  of  the  feifing 

of 


the    STATE    TRIALS. 


74-r 


*7or-  of  the  3iudah  Merchant,  the  Ship  mentioned 
ijW.III-  in  the  Indidment.  He  tcftified,  That  in  the 
t/VXJ  Monch  of  January,  \6%  Captain  Kidd  put  up 
French  Colours,  and  gave  Chafe  to  the  laid 
Ship;  and  coming  up  with  her,  commanded 
the  Mafter  (one  Wright ',an  Englijhman)  to  come 
on  board  •,  and  told  him,  he  was  his  Pri- 
foner  :  Then  he  commanded  his  Men  to  go  on 
board  the  Jgtiedah  Merchant^  and  take  Pofieffion 
of  her  ;  and  he  fold  and  difpofed  of  as  many 
of  the  Goods  belonging  to  the  faid  Ship,  on 
the  Malabar  Coaft,  as  amounted  to  feven  or 
eight  thoufand  Pounds  :  That,  befides  Captain 
Wright,  there  were  on  Board  the  Ghtedah  Mer- 
chant, two  Dutchmen,  a  Frenchman,  fome  Ar- 
menians, and  Moors  (Indian-Mahometans  ) : 
And  that  the  Armenians,  to  whom  the  Ship 
and  Cargo  belonged,  offered  Kidd  twenty  thou- 
fand Rupees  (Half-Crowns)  for  the  Ranfom 
of  the  Ship  and  Goods  ;  but  Kidd  faid,  they 
were  worth  a  great  deal  more,  and  carried 
them  to  Madagafcar,  where  the  Goods  were 
fhared  among  the  Men  ;  Captain  Kidd  referving 
forty  Shares  to  himfelf. 

That  at  Madagafcar  fome  Englifhmen,  who 
"Were  formerly  acquainted  with  Kidd,  came  to 
him  from  Culliford  the  Pirate,  and  faid,  they 
heard  he  was  come  thither  to  take  and  hang 
them  ;  but  Kidd  anfwered,  He  was  as  bad  as 
they  •,  went  on   Board  Culliford  in  the  Mocca 
Frigate,  and  fwore  to  be  true  to  thofe  Pirates, 
and  afTift  them ;  and  furnifhed  them  with  Guns, 
and  an  Anchor  to  fit  them  out  to  Sea.  —  That 
the  Adventure-Galley  being  leaky,  Kidd  left  her 
at  Madagafcar,  and  went  on  Board  the  Ghiedah 
Merchant,  in  which  Ship  he  failed  afterwards. 
Jofepb  Palmer  being  fworn,    confirmed  the 
Surgeon's  Evidence,  as  to  Kidd's  failing  from 
Plymouth  to  New  Tork,  and  from  thence   to 
Madagafcar, zn&  Babb's-Key,  at  the  Entrance  of 
the  Red-Sea,    where  he   attacked  the   Mocca 
Fleet  •,  and  of  his  failing  afterwards  to  the  Ma- 
labar Coaft,  and   taking  jeveral  Prizes  there, 
Particularly  the   Ghiedah  Merchant,  and  felling 
•art  of  her  Cargo  to  the  Banians  on  the  Ma- 
labar Coaft,  and  fharing  the  Money,  and  the 
reft  of  the  Goods,  with  his  Men,  at  Madagaf- 
car, whether  they  carried  that  Ship,  and  en- 
tered into  a  friendly  Correfpondence  with  Cap- 
tain Culliford,  the  pirate,  who  commanded  the 
Mocca  Frigate." 
Kidd'i         Then  Captain  Kidd  being  ordered  to  enter 
Defence.    upon  his  Defence,  faid,  He  had  a  Commiffion 
to  take  French  Ships,  and  another  to  take  Pirates  ; 
and  that  two  of  the  Ships  he  took  had  French 
Paffes  ;    and    that  he  called  his    Men  upon 
Deck,  to  confult   what  was  to  be  done  with 
them,  appealing  to  Palmer,  the  laft   Witnefs, 
If  he  would  not  have  given  thefe  Ships  to  the 
Owners  again,  if  his  Men  had  not  all  been  a- 
gainft  it  ?  Palmer  anfwered,  That  the  Armenian, 
(who   was   in  Court)  offered  twenty  thoufand 
Rupees  for  the  Ship,  and   he  refufed  it :  But 
the  Armenians  crying  and  wringing  their  Hands, 
the  Captain  faid,  Thefe  Armenians  make  fuch  a 
Npife   for  the  Ship,  I  mult  fay  my  Men  will 
not  part   with  her,   though  there  were  not  a 
Quarter  of  the  Men  concerned  in  it. 

Then  both  Captain  Kidd's  Commiffion3  were 
read,  at  his  Requeft  :  By  the  firft  of  which  he 
was  authorifed  to  cruifc  upon  the  French,  and 
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make  Reprifals  for  the  Damages  they  had  done 
the  King's  Subjects  in  the  Ship  called  the  Ad- 
venture Galley  :   Which  Commiffion  was  dated  °'"V"N^ 
the  nth  of  December,  165)5. 

By  the  fecond  Commiffion,  he  was  impowered 
to  cruife  in  the  Adventure  Galley,  againft  the 
Pirates  in  the  Indies ;  and  this  Commiffion  is 
dated  on  the  26th  of  January,  \d%. 

The  Court  demanding,  how  he  could  excufe 
himfelf  by  Virtue  of  thefe  Commiffions,  Cap- 
tain Kidd  anfwered,  The  Commander  of  the 
Ghiedah  Merchant  had  a  French  Commiffion  j 
•and  appealed  to  Palmer,  the  Witnefs,  for  the 
Truth  of  it  ;  but  Palmer  anfwered,  he  never 
faw  it  :  And  the  Court  told  him,  he  fhould 
have  got  the  Ship  condemned,  if  fhe  had  been 
French. 

Then  Captain  Kidd  called  one  Davis  as  a 
Witnefs  for  him,  who  teftified,  That  Captain 
Kidd  being  at  Amboyna,  in  the  Eaft-Indies,  pro- 
duced two  Paffes,  which  he  faid  were  French 
Paffes;  but  he  (the  Witnefs)  could  not  tell 
whether  they  had  any  Relation  to  the  6)uedah 
Merchant  that  was  taken. 

Captain  Kidd  alfo  appealed  to  Bradenham, 
the  Witnefs,  if  he  did  not  fee  the  French  Paffes; 
but  he  anfwered  he  only  heard  he  had  French 
Paffes. 

Mr.  Say  being  called  as  a  Witnefs  for  Kidd, 
faid,  He  heard  Bradenham  the  Surgeon  fay, 
he  had  been  with  Captain  Kidd  at  Madagafcar, 
and  he  believed  he  had  done  nothing  but  what 
he  could  anfwer. 

Captain  Humphreys  and  Captain  Bond  being 
called  to  Kidd's  Reputation,  faid,  He  had  done 
good  Service,  and  acted  with  great  Applaufc 
in  the  Weft-Indies,  in  the  Beginning  of  the  laft 
War  :  To  which  the  Court  anfwered,  There 
was  no  doubt  but  the  Miniftry  had  a  good  O- 
pinion  of  him  in  the  Year  165)5,  when  they  pro- 
cured him  thofe  Commiffions  ;  but  he  was  not 
then  turned  Pirate. 

The  reft  of  the  Prifoners  being  asked,  What  $be  Dt- 
they  had  to  fay  in  their  Defence  ?   Robert  Lam-fenJ-eofth.e 
ley  anfwered,   he  was   Servant  to  Mr.  Owens  w^*, 
and  Jenkins  faid,  he  was  Servant   to  Buller  : 
Loffe  faid,  he  went  to  ferve  his  Majefty,  whofe 
Commiffion  Captain  Kidd  had  :  The  Court  an- 
fwered, he  had  Part  of  the  Money  and  Goods 
that  were  taken,    and  he  muft  believe,  when 
Kidd  did  thofe  extravagant  Things,  he  did  not 
aft  according  to  his  Commiffion. 

Parrot  alfo  faid,  He  came  on  Board  Captain 
Kidd  at  Madagafcar,  underftanding  he  had  the 
King's  Commiffion ;  and  being  told,  he  could 
not  imagine  he  Was  acting  according  to  his 
Commiffion  when  he  did  thefe  Things,  he  an- 
fwered, he  thought  he  was  fafe  where  the  King's 
Commiffion  was. 

Barlicorn  faid  in  his  Defence,  That  he  was 
Servant  to  Captain  Kidd  :  Abel  Owens  faid,  he 
furrendered  to  a  Juftice  of  Peace  in  Southwark 
on  his  Majefty's  Proclamation  ;  but  was  told 
chat  a  Juftice  of  Peace  was  not  within  the 
Proclamation,  though  that  might  recommend 
him  to  the  King's  Mercy. 

Darby  Mullins  faid,  He  came  in  upon  the 
King's  Proclamation  ;  and  being  told  he  had 
his  Dividend  of  the  Money  and'  Goods,  he 
anfwered,  Kidd  gave  it  him,  and  afterwards 
took  it  from  him. 

5)  C  The 
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1 707-        Then  the  Lord  Chief  Baron  proceeded  to  direct 
13W.III.  the  jury,  and  laid:  The  Prifoners  at  the  Bar,  in 
<7)r  lord   Number  ten,  all  ftand  indicted  for  Piracy,  in 
Chkf  Ba.  felonioufly  and  piratically  Seizing  and  Taking 
ron'sDirec-  the  Ship,    called  the  Qitedah  Merchant,    with 
thm  to  the  the  Apparel  and  Tackling  thereof,  to  the  Va- 
J"V'        lue   of  400/.    and   divers    Goods  mentioned 
in  the   Indictment,    to  the  Value  of  4,500  /. 
from  the  Mariners  of  the  faid  Ship,  belonging 
to  feveral   Perfons   unknown,  {and  having  re- 
peated the  Evidence,  the  Chief  Baron  goes  on,  and 
fays ; 

Now,  Gentlemen,  this  muft  be  obferved  : 
If  this  was  a  Capture  on  the  High  Seas,  and 
thefe  were  the  Goods  of  Perfons  in  Amity  with 
the  King,  and  had  no  French  Pafs,  then  it  is 
plain  Piracy  :  And,  if  you  believe  the  Witnef- 
fes,  here  is  a  Taking  of  the  Goods  and  Ship  of 
Perfcns  in  Amity,  and  converting  them  to  their 
own  Ufe  :  Such  a  Taking  at  Land  as  this  would 
be  Felony;  and  being  at  Sea,  it  will  be  Pira- 
cy :  For  this  is  a  taking  the  Ship  from  the  right 
Owners,  and  turning  it  to  their  own  Ufe.  So 
that  you  have  Evidence  as  to  the  Seizing  of 
the  Ship,  and  dividing  the  Money  riling  from 
the  Goods  fold,  and  lharing  the  Remainder, 
according  to  the  Articles. 

Now,  what  does  Captain  Kidd  fay  to  all  this? 
He  has  told  you,    he  acted   purfuant    to  his 
Commiflion  ;  but  that  cannot   be,    unlefs   he 
gives   you    Satisfaction     that    the   Ship    and 
Goods    belonged  to   the   French  King,  or  his 
Subjects,  or  that  the  Ship  had   a  French  Pafs, 
otherwife  neither  of  them  will  excufehim  from 
being  a  Pirate :  For  if  he  takes  the   Goods  of 
Friends,  he  is  a  Pirate  ;   he  had  no  Authority 
for  that :  There  is  no  Colour  from  either  of  his 
Ccmmiffions  for  him  to  take  them.     And  as  to 
the  French  PafTes,  there  is  nothing  of  that  ap- 
pears by  any  Proof;  and,  for  ought  I  can  fee, 
none  faw  them  but  himfelf,  if  there  were  ever 
any.     It  is  proved  that  the  People  that  were 
Owners  of  the  Goods,  made  him   very  large 
Offers  to  redeem  the  Ship,  (20,000  Rupees,  as 
I  remember)  but  he   would    not  accept  their 
Propofal;  but  faid,  That  is  a  fmall  Sum,  the 
Cargo  is  worth  a  great  deal  more,  or  to  that 
Effect:  And  further  faid,  he  muft  anfwer  thefe 
People,    that  his  Men    will  not  part  with  it. 
And  a  Frenchman  was  to  be  fet  up  for  a  Mock- 
Bufinefs,  as  you  have  heard  ;  and  if  the  Wit- 
nefTes  fay  true,  they  were  faid  by  the  Captain 
of  the  Ship  to  be,  and  were  reputed  to  bc^  the 
Ship  and  Goods  of  Friends,  and  not  of  Ene- 
mies ;  and  if  they  were  fo,  and  had  no  French 
Pafs,  then  is  he,  and  thofe  that  were  concerned 
with    him,   guilty  of  Piratically  taking  this 
Ship,  and  of  Piratically  feizing  the  Goods  in 
the    Ship  ;   and   neither   of  his  Commiflions 
will  juftify  fuch  an  Action  as  this.    If  he  had 
acted  purfuant  to  his  Commiflion,   he   ought 
to  have  condemned  the  Ship  and  Goods,  if  they 
were  in   a  French  Intereft,  or  failed  under  a 
French  Pafs ;   but  by  his  hot  condemning  them, 
he  feems  to  ihew  his  Aim,  Mind,   and  Inten- 
tion, that  he  did  not  act  in  that  Cafe  by  Vir- 
tue of  his  Commiflion,  but  quite  contrary  to 
it ;  for  he  takes  the  Ship,   and  mares  the  Mo- 
ney and  Goods,  and  is  taken  in  that  very  Ship 
by  my  Lord  Bellamont,  and  he  had  continued 
in  that  Ship  till  that  Time  ;  fo  that  there  is  no 


Colour  or  Pretence  appears,  that  he  intended 
to  bring  this  Ship  to  England,  to  be  condemned, 
or  to  have  condemned  it  in  any  of  the  Englip 
Plantations,  having  difpofed  of  the  whole 
Cargo,  as  aforefaid.  Here  I  muft  leave  it  to 
you  to  confider  whether,  according  to  the  Evi- 
dence that  appears,  there  is  any  Ground  for 
him  to  fay,  he  has  acted  by  his  Commiflion  in 
taking  the  6)uedah  Merchant,  and  Goods  in 
her,  or  whether  he  has  not  acted  contrary  there- 
unto. 

Now  for  himfelf,  he  has  called  fome  Perfons 
here,  to  give  an  Account  of  his  Reputation 
and  of  his  Services  done  in  the  Weji-hdies  * 
and  one  of  them  fays,  about  ten  or  twelve  Years 
ago  he  did  good  Service  there.  Why  fo  he 
might,  and  might  have,  and  it  is  very  like  he 
had  fuch  a  Reputation,  when  the  King  trufted 
him  with  thefe  Commiflions,  elfe  I  believe  he 
had,  never  had  them  ;  fo  that,  whatever  he 
might  be  fo  many  Years  ago,  that  is  not  a 
Matter  to  be  infilled  on  now,  but  what  he  hath 
been  iince,  and  how  he  hath  acted  in  this  Matter 
charged  agai nft  him  :  So  that,Gentlemen,  as  to 
Mr.  Kidd,  I  muft  leave  it  to  you,  whether  he 
is  guilty  of  Piracy  or  no  ;  and  if  you  believe 
him  guilty  upon  the  Evidence,  you  will  find, 
him  fo  ;  if  not,  you  will  acquit  him. 

Now  for  the  other   Prifoners,  it  is  proved 
they  were  all  concerned  in  Taking  and  Sharing 
the  Ship  and   Goods   in   the  Indictment;   yec 
their  Circumftances  differ  pretty  much  among 
themfelves.     There  are  three  of  them  that  it 
has  been  made  out  to  you,   and  owned  by  the 
King's  WitnefTes,  that  they  were  Servants  ;  Ro- 
hert  LamJey,  William  Jenkins,   Richard  Barli- 
corn.    All  thefe  are  made  out  to  be  Servants, 
and  you  have  had  the  Indentures  of  two  of 
them  produced,  and  the  King's  Witnefles  prove 
them  fo,    and  they  were  admitted  to  be  Ser- 
vants.    Now,  Gentlemen,  there  muft   go   an 
Intention  of  the  Mind,  and  the  Freedom  of  the 
Will,  to  the  committing  a  Felony  or  Piracy. 
A  Pirate   is  not  to  be  underftood  to  be   under 
Conftraint,  but  a  free  Agent  ;  for  in  this  Cafe 
the  bare  Act  will  not  make  him  guilty,    unlefs 
the  Will  make  it  fo.     Now,  a  Servant,   it  is 
true,  if  he  go  voluntarily,    and  have  his  Pro- 
portion, he  muft    be  accounted  a  Pirate  ;   for 
then  he  acts  upon  his  own  Account,  and   not 
by  Compulfion.     And  thefe  Perfons,  according 
to  the  Evidence,  received  their  Part;  but,  whe- 
ther they  accounted  to  their  Matters  for  their 
Shares  afterwards,  yea  or  no,   as  they  pretend, 
but  make   no  Proof  of  it,    I  muft  leave  that 
to  you  ;  and  therefore  there  is  a  Consideration 
to  be  had  of  them.     For,  if  thefe  Men  did  go 
under  the  Compulfion  of  their  Mafters,to  whom 
they  were  Servants,   and  not  voluntarily,  and 
upon  their  own  Accounts,   it  may  difference 
their  Cafe   from  others,  who  went  and  acted 
willingly  in  this  Matter,  and  upon  their  own 
Accounts.     So  that,  as  to  thofe  that  were  Ser- 
vants under  the  Command  of  their  Mafters  that 
were   prefent  with  them,  I  muft  leave    it   to 
you,   whether  you   will   diftinguiih    between 
them  and  the  others,  that  were  not  Servants, 
but  free   Agents.    It  is  true,  a  Servant  is  not 
bound  to  obey  his  Mafter  but  in  lawful  Things, 
which  they  fay  they  thought  this  was ;  and  that 
they  knew  not  to  the  contrary,   but  that  their 
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J7«>i-    Matters  acted  according  to  the  King's  Commif- 

13W.  III.  ^lon  .  an(j  therefore,  their  Cafe  muft  be  left  to  your 

'*^V>^  Confideration,  whether  you  think  them,  upon 

the  whole  Matter,  guilty  or  no.    If  you  believe 

them  guilty,   you  will  find  them  fo,  otherwife 

you  will  acquit  them. 

For  the  other  Perfons,  fome  of  them  pretend 
they  came  in  on  his  Majefty's  Proclamation,  and 
for  that  you  muft  confider  the  Evidence,  and 
take  it  altogether ;  and  confider  whether  you  are 
fatisfied,  by  what  they  have  faid  or  proved,  that 
they  have  brought  themfelves  within  the  Benefit 
of  the  King's  Favour   by  that  Proclamation. 
You  have  heard  it  read,  and  obferved  the  Qua- 
lifications and  Directions  by  it,  and  the  Terms 
upon  which  the  Pardon  was  promifed,  which 
are  not  made  out  to  you,  to  be  complied  with  by 
them.   They  may  apply  another  Way  for  the 
King's  Mercy  ;  this  Court  muft  proceed  accord- 
ing to  the  Rules  of  Law  and  Juftice.     But  then 
all  of  them  infift  on  this  •,    We  were,  fay  they, 
under  the  Captain,  and  acted  under  him  as  our 
Commander  ;  and,  Gentlemen,  fo  far  as  they 
acted  under  his  lawful  Commands,  and  by  Vir- 
tue and  in  Purfuance  of  his   Commiflions,    it 
muft  be  admitted   they   were  juftifiabla,    and 
ought  to  be  juftified :    But  how  far  forth  that 
hath  been,  the  Actions  of  the  Captain,  and  their 
own,  will  beft  make  it  appear.    It  is  not  con- 
tefted,  but  thefeMen  knew,  and  were  fenfible  of 
what  was  done  and  acted,  and  did  take  Part  in  it, 
and  had  the  Benefit  cf  what  was  taken,  fhared 
amongft  them  :  And  if  the  taking  of  this  Ship 
and  Goods  were  unlawful,  then  thefe  Men  can 
claim  no  Advantage  by  thefe  Commiflions,  be- 
caufe  they  had  no  Authority  by  them  to  do  what 
they   did,    but  acted  quite  contrary  to  them  : 
What  had  they  to  do  to  enter  into  fuch  Articles 
and  to  act  as  they  did  ?    You  muft  confider  the 
Evidence  given  here  according  to  the  Rules  of 
the  Law,  and  if  you  are  fatisfied,  that  they  have 
knowingly  and  wilfully  been  concerned  or  par- 
taken with  Captain  Kidd,    in  taking  this  Ship, 
and  divided  the  Goods,  and  that  piratically  and 
felonioufly,  then  they  will  be  guilty  within  this 
Indictment.    It  is  worthy  of  Confideration,  what 
appears  upon  the  Evidence,  that  they  met  with 
one  reputed  to  be  a  notorious  Pirate,  called  Cul- 
liford  ■,  he  was  efteemed  an  Arch- Pirate,    and 
known  to  be  fo  •,  yet  this  Captain,  Kidd,  that 
was  commiflioned  to  take  Pirates,    inftead  of 
taking  him,    grows  to  fuch  an  Intimacy  with 
him,  that  he  faid  he  would  have  his  Soul  fry  in 
Hell  before  he  would  hurt  him,  or  to  that  Ef- 
fect ;  and  fo  they  made  Prefents  one  to  another, 
and  Captain  Kidd  left  three  of  his  Men  with 
him.      Whilft  Men  purfue  their  Commiflions, 
they  muft  be  juftified,  but  when  they  do  Things 
not  authorifed,  or  never  acted  by  them,,  it  is  as  if 
there  had  been  no  Commifiion  at  all.     I  have 
diftinguifhed  the  Evidence  as  well  as  my  Me- 
mory ferves  me,  and  muft  leave  it  to  you  to 
determine,    upon  the  whole  Matter,    who  are 
guilty,  and  who  not ;  and  fuch  as  you  are  fatis- 
fied to  be  guilty,  you  will  find  fo,  and  fuch  as 
you  are  not  fatisfied  to  be  guilty,  you  will  acquit. 
Then  the  Jury  withdrew,  and,  after  half  an 
Hour's   Recefs,  brought  in  the  following  Ver- 
dict, (viz.) 
ubree  at-       That   Lamley,    Jenkins.,    and  Barlicorni  the 
quitted.     tjjree  Servants,    were  Not    Guilty  ;    and    that 


Captain  Kidd,    and  the  other  fix  were  all  Guil-     17 wr, 
ty.  13W.ur. 

Then  all  the  ten  were  arraigned  on  four  other  o  '  ^"^ 
Indictments  ;    the  firft  of  which  charged  them  viffed. 
with  piratically  feizing  and  -robbing,  a  Moorijh  Second  in- 
Ship,    on  the  2.0th  of  September,    in  the  ninth  £stm'»*- 
Year  of  the  King,  on  the  High-Sea,  about  fifty 
Leagues  from  Carwar  in  the  Eajl-Indies, 

3.  The  third  Indictment  charged  them  with  Third  In- 
piratically  taking  another Moorijh Ship  on  the  2.7th  diBnent. 
of  November,  near  Callicut  in  the  Eaft-Indies. 

4.  The  Fourth  charges  them  with  taking  a  Fourth  In- 
Moorijh  Ketch  near  Callicut,  on  the  28th  of  Be-  mment- 
cember ;  and 

5.  The  Fifth  charges  them  with  taking  a  Por-  Fifth  ln~ 
tugueje  Ship,  near  Callicut,  on  the  2.0th  of  Ja-  Al8m™*- 
nuary,  in  the  fame  ninth  Year  of  the  King. 

The  Witneffes  were  the  fame,  at  the  Trials  on  tfhefame 
thefe  Indictments,  as  they  were  at  the  former,  Evidence  on 
and  gave  much  the  fame  Evidence  :  And  as  the  tfef'fom 
Prifoners  were  convicted  already,  and  had  little  mentt, 
more  to  fay  in  their  Defence  of  thefe  Facts,  than 
they  had  infifted  on  before,    it  is  perfectly  un- 
neceffary  to  go  over  the  Evidence  again  :  I  fhall 
onjy  obferve,   therefore,  That  Lamley,  Jenkins,  Three  ac- 
and  Barlicorn,  the  three  Servants,  were  acquit  ■  <f»'t*ed,and 
ted,  and  all  the  reft  were  convicted  on  two  ot^"/0*' 
the  Indictments  •,    and  that  on  the  fourth  and 
fifth  Indictments,  Churchill,  How,  and   Owens 
pleaded  Guilty  ;  And  Kidd,  Loffe,  Parrot,  and 
Mullins  were  found  Guilty  by  the  Jury  upon  .the 
two  laft  Indictments. 

William  Kidd,  Nicholas  Churchill,  JamesHow, 
Gabriel  Loffe,  Hugh  Parrot,  Abel  Owens,  and 
Darby  Mullins  ;  together  with  Robert  Hickman 
and  John  Eldridge,  who  had  been  convicted  of 
Piracy  alfo,  were  afterwards  called  to  Judgment, 
and  Doctor  Oxenden  palled  the  following  upon 
them,   (viz.) 

You  Jhall  be  taken  from  the  Place  where  you  are,  Sentence 
and  be  carried  to  the  Place  from  whence  you  came,  faffed  on 
and  from  thence  to  the  Place  of  Execution,  andfeven' 
there  be  fever  ally  hanged  by  your  Necks  until  you  be 
dead. 

Whereupon  William  Kidd,    and  three  of  his  Four  oftht 
Accomplices,  who  did  not  come  in  upon  the  Pirat" 
Proclamation,  were  hanged  at  Execution  Dock, tXec' 
and  their  Bodies  left  hanging  upon  Gibbets  by 
the  Thames  Side,  for  a  Terror  to  others. 

A  certain  Indian  Prince,  of  the  Great  Mogul's  Remarks 
Family,  having  been  taken  by  European  Pirates  ^^ddV 
in  the  Indian  Seas,  as  he  was  going  on  a  Pilgri- 
mage from  India  to  Mecca,  the  Eajl-India  Com-  0 
pany's  Factors  at  Suratt  were  thereupon  laid  in 
Irons,-  and  threatened  to  be  feverely  dealt  with  : 
But  upon  reprefenting  that  thefe  People  were 
Robbers,  alike  Enemies  to  them  and  to*  all 
Mankind  ;  and  applying  to  the  Mogul's  Offi- 
cers, in  fuch  a  Manner  as  feldom  fails  to  molli- 
fy Courtiers  of  any  Religion  or  Nation,  the 
Company's  Factors  obtained  their  Liberty : 
However,  apprehending  they  fhould  be  liable 
to  the  like  Infults  again,  if  the  EngliJJi  Pirates  in 
thofe  Seas  were  not  fuppreffed  ;  they  defired  the 
Company  to  procure  a  Man  of  War  to  be  fent 
thither  for  the  Protection  of  the  Merchants  on  that 
Side,  and  to  deftroy  a  Neft  of  Pirates,  that  lay  in 
fome  obfcure  Creeks  in  Madagafcar  ;  and  upon 
the  Company's  petitioning  the  Government  for 
a  Man  of  War,  it  was  granted,  and  Captain 
Kidd  pitched  upon  for  that  Service. 

This 
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»7°i-  This  was  looked  upon  to  be  fo  gainful  an 
13W.III.  Expedition,  that  fome  of  the  Miniftry  ingaged 
t>'*VNJ  in  it  ;  as  the  Lord  Somers,  the  Earl  of  Romney, 
the  Earl  of  Orford,  the  Lord  Bellamont,  and 
other  Perfons  of  Diftinction,  who  laid  down 
large  Sums  to  fit  out  the  Ship,  and  procured  a 
Grant  from  the  Crown,  of  all  that  Kidd  fhould 
take;  who  afterwards  turning  Pirate,  their  E- 
nemies  fuggefted,  that  he  had  fecret  Orders 
from  thofe  great  Men,  who  employed  him  for 
what  he  did,  and  was  aflured  of  Protection 
from  them  :  Others  faid,  it  was  not  becoming 
Minifters  of  State,  to  ingage  in  fuch  Enter- 
prizes*,  and  hardly  legal,  to  get  a  Grant  of 
Spoils  that  fhould  be  taken  on  the  High  Seas, 
before  they  were  condemned  as  lawful  Prize; 
concluding,  that  thefe  Noblemen  would  never 
have  engaged  in  fuch  an  Enterpri  ze,  if  there 
had  not  been  fome  extraordinary  Gains  in  View, 
more  than  could  have  been  got,    by  taking  a 


Pirate  Ship  or  two  :  That  as  Kidd  was  bound  to     1701. 
the  Indian  Seas,  he  had  probably  his  Eye  on  the  '3W- ni- 
rich  Ships  which  trade  between  Perfia  and  India,  K~^~*J- 
when  he  fet  Sail  •,  and  had  given  his  Employers 
Expectations  of  bringing  Home  an   immenfe 
Treafure. 

But  whatever  Kidd  pretended,  or  thefe  Noble 
Adventurers  expected ;  certain  it  is,  he  made 
Prizes  of  feveral  Merchant  Ships  in  the  Indian 
Seas,  and  divided  the  Spoils  with  his  Crew,  and 
returning  afterwards  to  New  England,  was  taken 
there  by  the  Lord  Bellamont,  the  Governor,  and 
fent  to  England,  where  he  was  condemned  and 
executed  for  Murder  and  Piracy  ;  while  his  Em- 
ployers were  feverely  reflected  on,  and  their  En- 
couragement of  him  made  the  Occafion  (among 
other  Things)  of  impeaching  two  of  the  faid 
Lords,  (viz.)  the  Lord  Somers  and  the  Earl  of 
Orford,  as  will  appear  by  the  following  Pro- 
ceedings. 


,$°;n  Proceedings  on  the  Impeachment  of  William  Earl  of  l$!hL 
Portland,  John  Lord  Somers,  Edward  Earl  of  Orford,  °^^ 
and  Charles  Lord  Halijax,  in  the  Year  1701. 


*fhefour 

impeached 

Lords. 


*The  Occa- 
sion of  im- 
peaching 
them. 


A  Treaty  of  Partition  of  the  Spani/h  Monar- 
chy, having  been  concluded  on  the  15th 
of  March  1700,  N.  S.  4  O.  S.  between  Great 
Britain  and  Holland  on  the  one  Part,  and  France 
on  the  other ;  whereby  the  Kingdom  of  Naples 
and  Sicily,  and  the  reft  of the  Spanijh  Territories 
on  the  Coafa  of  Italy,  together  with  the  Province 
of  Guipufcoa  and  the  Dutchy  of  Lorrain,  were 
allotted  to  France  on  the  Death  of  the  then 
King  of  Spain : 

The  Commons  took  the  faid  Treaty  into 
their  Confideration  in  March  following,  and 
prefented  an  Addrefs  to  his  Majefty;  wherein 
they  reprefent  the  ill  Confequences  of  that 
Treaty  of  Partition,  whereby  fuch  large  Terri- 
tories of  the  King  of  Spain's  Dominions  were  to 
be  delivered  up  to  the  French  King. 

The  Houfe  of  Peers  alfo  prefented  an  Ad- 
drefs to  the  King  on  the  20th  of  March,  1700- 1. 
wherein  they  tell  him,  That  they  found  to  then- 
great  Sorrow,  that  this  Treaty  would  be  of  very 
ill  Confequence  to  the  Peace  and  Safety  of  Europe; 
for  that  befides  the  Occafion  it  might  have  given 
the  late  King  of  Spain,  (who  died  juft  before)  to 
have  made  his  Will  in  Favour  of  the  Duke  of 
sfqjfflt-  if  that  Treaty  had  taken  Effect;  the 
Prejudice  to  his  Majefty  and  his  Subjects,  and 
indeed  to  all  Europe,  by  the  Addition  of  Sicily, 
Naples,  Guipufcoa,  and  Lorrain  to  France,  had 
not  only  been  very  great,  but  contrary  to  the 
Pretence  of  the  Treaty  itfelf ;  which  was  to  pre- 
vent any  Umbrage, that  might  have  been  taken 
by  uniting  fo  many  States  and  Dominions  Under 
one  Head  :  That  by  all  the  Informations  they 
had  had  of  this  fatal  Treaty,  they  could  not 
find  that  the  verbal  Orders  or  Infractions  (if 
any  were  given  to  his  Majefty's  Plenipotentiaries) 
were  ever  confidered  in  any  of  his  Majefty's 
Councils  ;  or,  That  the  Draught  of  that  Treaty 
had  ever  been  laid  before   his  Majefty  at  any 


I  Meeting  of  his  Council ;  much  lefs  that  it  was 
advifed  or  approved  of  by  any  Council  or  Com- 
_  mittee  of   Council:     Wherefore   they  thought 
themfelves  bound  in  Duty  to   his   Majefty,  and 
Juftice  to  their  Country,  moft  humbly  to   be- 
feech  him,  that  for   the   future,    he  would   be 
pleafed  to  require  and  admit,  in   all  Matters   of 
Importance,    the  Advice  of  his   natural  born 
Subjects,  whofe  known   Probity  and  Fortunes 
might  make  him  and  his  People  a  juft  AfTurance 
of  their  Fidelity  to  his  Service  ;  and  that  in  or- 
der thereunto,  he  would  be  pleafed  to  conftityte 
a  Council  of  fuch  Perfons,  to  whom  his  Majefty 
might  be  pleafed  to  impart  all  Affairs  both  at 
Home  and   Abroad,  which  might  any   Way 
concern  him  and  his  Dominions :  For  as  Intereft 
and  natural  Affection  to  their  Country,    would 
incline  them  to  wifh  the  Welfare  and  Profperity 
of  it,  much  more  than  others,  who  had  no  fuch 
Ties  upon  them  ;  and  as  their  Experience   and 
Knowledge  of  their  Country  would  alfo   render 
them  more  capable  than  Strangers,  of  advifing 
his  Majefty  in  the  true  Intereft  of  it ;    fo   they 
were  confident,  that  after  fuch  large  and  repeat- 
ed Demonftrations  of  his  Subjects  Duty  and  Af- 
fection,   his   Majefty  could  not  doubt  of  their 
Zeal  in  his  Service,  nor  want  the  Knowledge  of 
Perfons  fit  to  be  employed  in  all  his  moft  fecret 
and   arduous  Affairs  :    And  fince   it  appeared 
the  French  King's  accepting    of  the  King  of 
Spain's  Will,  was  a  manifeft  Violation  of  that 
Treaty,  they  humbly  advifed   his  Majefty,  in 
future   Treaties  with  that   Prince,    to  proceed 
with  fuch  Caution  as  might  carry  a  real  Security. 
Some  few  Days  after  the  Earl  of  Portland  was 
charged  diredlly  in  the  Houfe  of  Peers  with  ne-  ^  por7- 
gotiating  the  faid  Treaty :  To  which  his  Lord- land 
Jhip  faid,    by   Way  of  Apology   for  himfelf,  charged 
That  the  Earls  of  Pembroke,  Jerfey,  and  Marl-  ™*™' 
borough,  and  the  Lords  Somers,  Lonfdale,  and  %1%'^i . 

Halifax  tiorffrcaty. 
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1 701.  Halifax  were  privy  to  that  Negociation  ;  and 
13W.HI.  their  Lordfhips .  did  acknowledge  they  had  feen 
v"-rv^/  a  Draught  of  the  faid  Treaty  ;  but  faid,  the  Earl 
of  Portland  drew  it  up  himfelf  in  French,  and 
they  had  neither  given  or  refufed  their  AfTent  to 
it,  for  it  was  never^communicated  to  the  Privy 
Council. 

The  Commons  alfo,  in  their"  Debates  on  this 
Treaty,  reflected  feverely  on  the  huddling  it 
up  in  the  Dark  •,  and  Mr.  Howe  particularly  faid, 
That  the  Partition  Treaty  was  a  Felonious  Treaty  ; 
comparing  it  to  the  Difbribution  of  other  Men's 
Effects  among  Robbers  and  Highwaymen.  And 
on  the  Firft  of  April,  1701,  the  Houfe  of  Corn- 
Ear!  of  mons  came  to  this  Refolution,  That  William 
Portland  jrarl  0f  Portland,  by  negociating  and  conclud- 
impeacbed.  -m^  ^  treaty  of  Partition,  which  was  deftruc- 
tive  to  the  Trade  of  this  Kingdom,  and  dan- 
gerous tO  the  Peace  of  Europe,  was  guilty  of 
High  Crimes  and  Mifdemeanors,  and  fhould  be 
impeached  thereupon  :  And  Sir  John  Levefon 
Gower,  by  Order  of  the  Houfe,  immediately 
went  up  to  the  Lord's  Bar,  and  impeached  the 
faid  Earl  ;  acquainting  their  Lordfhips,  that  the 
Commons  would  in  due  Time  exhibit  Articles 
againft  him. 

The  Commons  afterwards  being  upon  a  De- 
bate on  the  14th  of  April,  whether  they  mould 
impeach  the  Lord  Somers  for  advifing  the  faid 
Treaty  of  Partition  ;    his  Lordfhip  defired  he 
might  be  heard,  before  the  Houfe  came  to  any 
Refolution  thereupon ;  and  being  admitted  into 
the  Houfe,  he  made  an  Apology  for  his  Con- 
duct in  that  Affair,  containing  much  the  fame 
Matter  contained  in  his  Anfwer,  (hereafter  men- 
tioned) :  But  he  being  withdrawn,  the  Commons 
Refolved,  That  John  Lord  Somers,by  advifing  his 
Majefty  to  confent  to  the  Treaty  for  the  Parti- 
impeached.  t-       Qf  ^  spajiijk'  Monarchy,    whereby  large 
Territories  of  the  King  of  Spam's  Dominions 
were  to  be  delivered  up  to  France,  was  guilty 
of  a  High  Crime  and  Mifdemeanor  :    And  Mr. 
Har  court,  by  Command  of  the  Houfe,  impeach- 
.ed.  Lord  Somers   at   the  Bar   of  the  Houfe  of 
Lords  ;  declaring,  that  the  Commons  would, in 
•due  Time,  exhibit  Articles  againft  him. 
*fwa  Let-       The  Lord  Somers,   at  his  Hearing  before  the 
tersprodu-  Commons,  delivered  in  the  two  following  Let- 
Somer?i»  ters'  as  a  Motion  of  his  Conduct. 

Defence  of 

huCovduB.  The  Kings  Letter  to  Lord  Somers,  concerning  the 
Partition  Treaty,  dated  at  Loo,  15—25  Au- 
guft,  1698. 


Lord 
Somers 


¥%e  King's 
Letter  to 
hint. 


I  Imparted  to  you,  before  .1  left  England, 
that  in  France  there  was  expreffed  to 
my  Lord  Portland,  fome  Inclination  to  come 
to  an  Agreement  with  us,  concerning  the  Suc- 
ceffion  of  the  King  of  Spain  ;  fince  which 
Count  Tallard  has  mentioned  it  to  me,  and 
has  made  Propofitions,  the  Particulars  of 
which  my  Lord  Portland  will  write  to  Vernon  • 
to  whom  I  have  given  Orders  not  to  com- 
municate them  to  any  other  befides  yourfelf, 
and  to  leave  to  your  Judgment  to  whom 
elfe  you  would  think  proper  to  impart  them  •, 
to  the  End  I  might  know  your  Opinion  upon 
fo  important  an  Affair,  and  which  requires 
the  greateft  Secrecy.  If  it  be  fit  this  Nego- 
ciation fhould  be  carried  on,  there  is  no  Time 
ro  be  loft ;    and  you  will  fend  me  the  full 


"  Powers  under  the  Great  Seal,  with  the  Names 
"  in  Blank,  to  treat  with  Count  Tallard.  I  be- 
"  lieve,  that  this  may  be  done  fecretly,  that 
"  none  but  you  and  Vernon,  and  thofe  to  whom 
"  you  fhall.have  communicated  it,  may  have 
"  Knowledge  of  it-,  fo  that  the  Clerks,  who 
"  are  to  write  the  Warrant  and  the  full  Powers, 
"  may  not  know  what  it  is.  According  to  all 
"  Intelligence,  the  King  of  Spain  cannot  out- 
"  live  the  Month-of  Otlober,  and  the  leaft  Ac- 
*'  cident  may  carry  him  off  every  Day.  I  re- 
"  ceived  yefterday,  your  Letter  of  the  Ninth  : 
"  Since  my  Lord  Wharton  cannot  at  this  Time 
"  leave  England,  I  muft  think  of  fome  other  to 
**  fend  AmbafTador  into  Spain  ;  if  you  can  think 
"  of  any  one  proper,  let  me  know  it,  and  be 
"  always  affured  of  my  Frindfhip. 

William  Rex. 

Tunbridge-Wells,  &th  0/Auguft,  i6p8.   O.  S. 


1701. 
1 3  W.  Ill- 


Sir, 

H 


AV I  N  G  your  Majefty's  Commiffion  Lord  So- 
to  try  if  the  Waters  would  contribute  to  mevs'fy^- 
the  Re-eftablifhment  of  my  Health,  I  was  juft  f^J t0  %U 
got  to  this  Place,  when  I  had  the  Honour  of 
your  Commands  ;  I  thought  the  beft  Way  of 
executing  them, would  be  to  communicate  to 
my  Lord  Orford,    Mr.  Montague,   and  the 
Duke  of  Shrew/bury,  (who,  before  I  left  Lon- 
don,   had  agreed  upon  a  Meeting  about  that 
Time)    the  Subject  of  my  Lord  Portland's 
Letter  ;    and  at  the  fame  Time  letting  them 
know,   how  ftrictly  your  Majefty  required 
that  it  fhould  remain  an  abfolute  Secret. 
"  Since  that  Time,  Mr.  Montague,  and  Mr. 
Secretary  are  come  down  hither  ;    and  upon 
the  whole  Difcourfe,  three  Things  have  prin- 
cipally occurred  to  be  humbly  fuggefted  to 
your  Majefty. 

"  Firft,  That  the  entertaining  a  Propofal  of 
this  Nature  feems  to  be  attended  with  very 
many  ill  Confequences,  if  the  French  did  not 
act  a  fincere  Part ;  but  we  were  foon  at  Eafe 
as  to  any  Apprehenfions  of  this  Sort,  being 
fully  affured  your  Majefty  would  not  act  but 
with  the  utmoft  Nicety,  in  an  Affair  wherein 
the  Glory  and  Safety  of  Europe  were  fo  high- 
ly concerned. 

"  The  fecond  Thing  confidered,  was,  The 
very  ill  Profpect  of  what  was  like  to  happen 
upon  the  Death  of  the  King  of  Spain,  in  Cafe 
nothing  was  done  previoufly,  towards  the 
providing  againft  that  Accident,  which  feem- 
ed  probably  to  be  very  near-,  the  King  of 
France  having  fo  great  a  Force,  in  fuch  aRea- 
dinefs,  that  he  was  in  a  Condition  to  take 
Poffefllon  of  Spain,  before  any  other  Prince 
could  be  able  to  make  a  Stand :  Your  Majefty 
is  the  beft  Judge,  whether  this  be  the  Cafe, 
who  are  fo  perfectly  informed  of  the  Circum- 
ftances  of  Parts  abroad. 

"  But  fo  far  as  relates  to  England,  it  would 
be  want  of  Duty  not  to  give  your  Majefty 
this  clear  Account,  That  there  is  a  Deadnefs 
and  Want  of  Spirit  in  the  Nation  univerfally, 
fo  as  not  at  all  to  be  difpofed  to  the  Thought  of 
entering  into  a  new  War  ;  that  they  feeme'd 
to  be  tired  out  with  Taxes,  ro  a  Degree  be- 
yond what  was  difcerned,  till  ic  appeared  up- 
on the  Occafion  of  the  late  Elections.    This 
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»7oi.  "  is  the  Truth  of  the  Fact,  upon  which  your 
ijW.III.  ci  Majeily  will  determine  what  Refolutions  are 
<-/^v^J  •«  proper  to  be  taken. 

"  That  which  remained,  was  the  Confidera- 
*c  tion,  What  would  be  the  Condition  of  Eu- 
**  ropi?,  if  the  Propofal  took  Place  :  Of  this  we 
tl  thought  ourfelves  little  capable  of  judging  ; 
"  but  it  feemed  that,  if  Sicily  was  in  the  French 
*«  Hands,  they  will  be  entirely  Matters  of  the 
«e  Levant  Trade  :  That  if  they  were  pofTefled 
"  of  Final,  and  thofe  other  Sea-Ports  on  thatSide, 
*'  whereby  Milan  would  be  entirely  fhut  out  from 
f*  Relief,  by  Sea*  or  any  other  Commerce,  that 
t(  Dutchy  would  be  of  little  Signification  in  the 
"  Hands  of  any  Prince  :  And  that  if  the  King 
"  of  France  had  PofTeflion  of  that  Part  of  Gui- 
"  pufeoa,  which  is  mentioned  in  the  Propofal, 
*'  befides  the  Ports  he  would  have  in  the  Ocean, 
*'  it  does  feem  he  would  have  as  eafy  a  Way  of 
"  invading  Spain  on  that  Side,  as  he  now  has 
"  on  the  Side  of  Catalonia. 

"  But  it  is  not  to  be  hoped,  that  France  will 
*'  quit  its  Pretences  to  fo  great  a  Succefiion  with- 
M  out  considerable  Advantages ;  and  we  are  all 
"  afiured  your  Majeily  will  reduce  the  Terms 
*'  as  low  as  can  be  done,  and  make  them,  as 
*'  far  as  is  poffible  in  the  prefent  Circumftances 
*'  of  Things,  fuch  as  may  be  fome  Foundation 
"  for  the  future  Quiet  of  Chriftendom,  which  all 
"  your  Subjects  cannot  but  be  convinced  is  your 
*'  true  Aim.  If  it  could  be  brought  to  pafs, 
"  that  England  might  be  fome  Way  a  Gainer  by 
"  this  Tranfaction,  whether  it  were  by  the  Elec- 
'*  tor  of  Bavaria  (who  is  the  Gainer  by  your 
'*  Majefty's  Interpofition  in  this  Treaty)  his 
*c  coming  to  an  Agreement  to  let  us  into  fome 
"  Trade  to  the  Spanijh  Plantations,  or  in  any 
'«  other  Manner,  it  would  wonderfully  endear 
**  your  Majefty  to  your  Englijh  Subjects. 

"  It  docs  not  appear,  in  Cafe  this  Negocia- 
"  tion  mould  proceed,  what  is  to  be  done  on 
tf  your  Part,  in  order  to  make  it  take  Place ; 
•'  whether  any  more  be  required,  than  that  the 
*'  Englijh  and  Dutch  fhould  fit  ftill,  and  France 
*'  itfelf  fee  it  executed  :  If  it  be  fo,  what  Secu- 
"  rity  ought  to  be  expected,  that  if,  by  our 
*'  being  Neuters,  the  French  be  fuccefsful,  they 
"  will  confine  themfelves  to  the  Terms  of  the 
«*  Treaty,  and  not  attempt  to  make  further  Ad- 
*'  vantages  of  their  Succefs. 

"  I  humbly  beg  your  Majefty's  Pardon,  that 
"  thefe  Thoughts  are  fo  ill  put  together  ;  thefe 
**  Waters  are  known  to  difcompofe  and  diflurb 
"  the  Head,  fo  as  almofl  totally  to  difable  one 
"  from  writing  :  I  fhould  be  extremely  troubled 
*<  if  my  Abfence  from  London  has  delayed  the 
"  Difpatch  of  the  Commiflion  one  Day  :  You 
"  will  be  pleafed  to  obferve,  that  two  Perfons 
"  fas  the  Commiffion  is  drawn)  muft  be  named 
<c  in  it;  but  the  Powers  may  be  executed  by  ei- 
"  ther  of  them :  I  fuppofe  your  Majefty  will 
"  not  think'  it  proper  to  name  Commiffioners 
"  that  are  not  Englijh,  or  Naturalized,  in  an 
"  Affair  of  this  Nature. 

"  I  pray  God  give  your  Majefty  Honour  and 
"  Succefs  in  all  your  Undertakings."  I  am, 
with  the  utmoft  Duty  and  Refpect, 

Sir,  Your  Majefty's  moft  Dutiful,  and  moft 
Obedient  Subjecl  and  Servant,       Somers. 

•*  P.  S.  The  Commiffion  is  wrote  by  Mr. 
ii  Secretary,  and  I  have  had  it  fealed  in  fuch  a 


"  Manner,    that   no    Creature    has  the    Ieaft     i?Au 
"  Knowledge  of  it,    befides  the   Perfons  na-  *3W  nr- 
"  med.  0~v\/ 


The_  Commons  alfo,    on  the  fame   15th  of  Lords  Or- 
April,  impeached  Edward  Earl  of  Orford,  and  ford  <*ni 
Charles  Lord  Halifax,  of  High  Crimes  and  Mif-  Palifa*  . 
demeanors,  feparately  ;  Colonel  Byerley  carrying  tmleachei' 
up  the  former  Impeachment,  and  Mr.  Bridges 
the  latter. 

And  they  afterwards  Refolved  on  an  Addrefs 
to  his  Majefty,  in  which  they  declared  the  great 
Satisfaction  they  had  received  in  their  examining 
the  Treaty  of  Partition  \  obferving  his  Majefty's 
Care  in  hot  entering  on  that  Negotiation  with- 
out the  Advice  of  his  Englijh  Counfellors  ;  and 
finding  that  John  Lord  Somers,  on  whofe  Judg-  An  Addrefs 
ment  his  Majefty  chiefly  relied  in  that  important  °ftheC°m- 
Affair,  did,  in  Concert  with  Edward  Earl  of  ZZ* thefe 
Orford  and  Charles  Lord  Halifax,  advife  his  four  Lords, 
Majefty  to  enter  into  that  Treaty,  of  fuch 
dangerous  Confequence,  without  the  Advice  of 
his  Council :  That  they  might  no  longer  be  able 
to  deceive  his  Majefty,  and  abufe  his  People, 
they  defired  he  would  be  pleafed  to  remove  the 
faid  John  Lord  -Somers,  Edward  Earl  of  Orford, 
and  Charles  Lord  Halifax  from  his  Council  and 
Prefence  for  ever  ;  as  alfo  William  Earl  of  Port- 
land, who  tranfacled  thofe  Treaties ;  and  con- 
cluded with  repeating  their  Aflurances  to  ftand 
by  and  fupport  his  Majefty,  to  the  utmoft  of  their 
Power. 

To  which  his  Majefty  anfwered,  He  fhould 
employ  none  in  his  Service,  but  fuch  as  were 
likely  to  improve  that  mutual  Truft  and  Confi- 
dence between  them,  which  was  fo  neceflary  at 
that  Conjuncture  for  their  own  Security,  and  the 
Prefervation  of  their  Allies. 

On   the  contrary,  the  Houfe  of  Lords,  (in  AnJddrefs 
which   the    Courtiers  had  had  a  Majority  for  »ftheLordi 
fome  Time),    though  they  had  themfelves  faid  t0  the  Qon~ 
very  hard  Things  of  the  Partition  Treaty,  and  ™ry' 
the  Manner  of  tranfacting  it,  in  their  Addrefs  ; 
yet,  in  Behalf  of  their  favourite  Brethren,  they 
now  prefented  an   Addrefs  of  another  Strain  ; 
wherein  they  befeech  his  Majefty  hot  to  pafs 
any   Cenfure  on  thofe  Lards,  until  they  were 
tried  upon  the    Impeachments    the  Commons 
had    preferred    againft    them.      Thus   Matters 
refted  till  the  Fifth  of  May,    when  the  Lords 
fent  a  Meffage  to   the  Commons,    to  remind 
them,  that  there  were  yet  no  Articles  preferred 
againft  the  impeached  Lords :    Thereupon  the 
Commons,    on  the  Ninth  of  the  fame  Month, 
fent  up  Articles  againft  Edward  Earl  of  Or- 
ford, in  Maintenance  of  their  Impeachment. 

Thefe  Articles  fet  forth,  That  the  Earl,  pre-  Sticks  «- 
ferring  his  private  Intereft  to  the  publick  Good,  &"'"■!**}* 
had,  during  an  expenfive  War,  procured  feve-  Orford. 
ral  Grants  from  his  Majefty,  of  Lands  and  ex- 
orbitant Sums  of  Money  :  That,  while  he  com- 
manded the  Royal  Navy  in  the  Streights,  he 
received  the  Publick  Money,  and  converted  it 
to  his  private  Ufe;  and  then  procured  a  Privy 
Seal  to  difcharge  him  of  it ;  That  he  received 
considerable  Sums  from  the  King  of  Spain  alfo, 
with  great  Quantities  of  Wine,  Oil,  and 
other  Provifion  for  the  Fleet,  which  he  con- 
verted to  his  own  Ufe :  That  he  fold  and  dif- 
pofed  of  feveral  Veflels  as  Prizes,  without  Con- 
demnation :  That,  presiding  in  the  Commiffion 
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of  Lord  High  Admiral,  he  had  rejected  the 
Requeft  of  the  Eaft-India  Company  for  fup- 
prefling  Pirates  ;  and  had  procured  a  Commif- 
fion  for  William  Kidd,  who  had  committed  Pi- 
racy, encouraged  thereto  by  his  Hopes  of  the 
Earl's  Protection :  That,  while  he  commanded 
the  Royal  Navy,  he  loft  feveral  Opportunities 
of  deftroying  the  Enemy's  Ships  ;  and  that  he 
advifed  the  King  to  enter  into  the  Treaty  of 
Partition,  which  was  prejudicial  to  the  Nation  ; 
with  fome  other  Things  of  lefs  Moment. 

To  which  the  Earl  anfwered,  That  his  Ma- 
jefty, in  Confideration  of  his  Services  for  many 
Years,  had  voluntarily  made  him  a  reverfionary 
Grant,  of  the  Value  of  about  lb,ooo  /.  That  he 
had  legally  paffed  his  Accounts  for  all  Monies 
he  had  received  on  Account  of  the  Publick :  That 
whatever  he  received  of  the  King  of  Spain  for  the 
Fleet,  was  duly  diftributed  among  the  Seamen : 
That  he  conftantly  gave  Orders  for  proceeding 
againft  the  Prizes  that  were  taken  according  to 
Law  :  That  he  never  difcouraged  the  Eafi- India 
Company's  Requeft  for  the  fuppreffing  of  Pi- 
rates: That  Kidd's  Commiflion  was  granted  ac- 
cording to  Law,  and  intended  for  the  Publick 
Good  ;  and,  if  he  had  committed  Piracy,  he 
was  never  incouraged  in  it  by  the  Earl:  That  he 
had  not  neglected  his  Duty  againft  the  Enemy  •, 
and,  confidering  his  Services  againft  the  French 
Fleet,  he  did  not  expect  to  be  charged  there- 
with :  And  denies  that  he  advifed  his  Majefty  to 
enter  into  the  Partition  Treaty  •,  averring,  that 
he  objected  to  it,  and  gave  his  Opinion  againft 
the  fame. 

The  Commons  alfo,  on  the  nineteenth  of  May, 
fent  up  Articles  againft  the  Lord  Somen  ;  where- 
in they  charge  him  with  advifing  the  Partition 
Treaties,  and  paffing  both  the  Powers  to  treat, 
and  the  Treaties  themfelves,  under  the  Great 
Seal,  without  the  Knowledge  of  the  Council, 
Or  the  other  Lords  Juftices,  leaving  one  intire 
Blank  Sheet,  with  feveral  other  Blanks,  to  be 
filled  up,  as  well  in  the  Commiflion  and  Powers 
for  negociating  the  faid  Treaties,  as  in  the 
Treaties  themfelves ;  neither  did  he  inroll  them 
in  Chancery,  as  the  Law  required  :  That  he  paf- 
fed many  unreafonable  Grants  under  the  Broad 
Seal ;  and  advifed  and  procured  divers  Grants 
of  the  forfeited  Eftates  in  Ireland :  That,  befides 
the  Fees  and  Perquifites  of  his  Office,  he  pro- 
cured a  Penfion  of  4000  L  per  Annum,  and  fe- 
veral other  unreafonable  Grants,  for  his  own  Be- 
nefit, in  which  his  Majefty  was  deceived :  That 
he  had  procured  a  Commiflion  for  William  Kidd, 
a  Perfon  of  ill  Fame,  who  had  turned  Pirate ; 
and  procured  a  Grant  for  himfelf  and  fome  o- 
thers,  in  feigned  Names,  of  fuch  Veffels  and 
Goods  as  he  fhould  take  :  That  he  had  made  il- 
legal and  unwarrantable  Orders,  while  Chancel- 
lor •,  with  fome  other  Matters  of  lefs  Moment. 

To  which  he  anfwered,  That  he  had,  accord- 
ing to  his  Duty,  given  the  King  his  Opinion 
freely  on  the  Partition  Treaties,  and  had  his 
Majefty's  Letters  for  his  Warrant  in  fetting  the 
Great  Seal  to  the  faid  Commiflions  and  Treaties : 
That  it  was  not  incumbent  upon  him,  as  Lord 
Chancellor,  to  fee  the  faid  Commiflions  or  Trea- 
ties inrolled ;  but  the  Care  of  it  belonged  to 
the  Prothonotary  of  the  Court  of  Chancery: 
That  he  never  paffed  any  Grants  without  fuffi- 
cient  Warrants ;    and   that    more  confiderable 


Grants  had  paffed  in  the  Times  of  his  Predecef-  17c1- 
fors:  That  the  Annual  Penfion  of  4OO0  /.  per  ijW.i-IL 
Annum,  had  been  allowed  to  other  Chancellors  :  ^^f^* 
That  he  never  begged  any  Grant ;  but  what  he 
had  received,  was  given  him  voluntarily  by  his 
Majefty,  in  Confideration  ,  of  his  Services : 
That  the  Commiflion  to  Captain  Kidd  was  then 
thought  neceffary  for  the  Prefervation  of  Trade 
and  Navigation.  He  acknowledges,  that  Sa- 
muel Newton's  Name,  in  the  Grant  of  the  Vef- 
fels  and  Goods  that  fhould  be  taken  by  Kidd, 
wasufedin  Truft'for  him  (the  Lord  Somen)  -, 
but  that  Kidd  having  abufed  his  Commiflion, 
and  turned  Pirate,  his  Employers  had  loft  their 
Expences,  inftead  of  making  any  Gains  by  fend- 
ing him  out. 

The  Articles  againft  Charles  Lord  Halifax,  Artktei  <U 
fet  forth,    That,  whereas   the   Commons    had  gainjl 
thought  it  reafonable  to  apply  the  forfeited  Ef-  L°rA  Ha* 
tates  in  Ireland,  to  the  Ufe  of  the   Publick,  he  llf*x* 
had  procured  a  Grant  of  feveral  Sums,  forfeited  to 
the  Crown  in    that   Kingdom,    amounting  to 
13,000  I.  That  he  had  procured  feveral  Grants 
alfo  in  England;  particularly  a  Grant  of  14,000/. 
to  be   raifed  out    of   fcrubbed  Beech,    Birch, 
Holly,  &c.  growing  in  his  Majefty's   Forefts  ; 
under  Colour  whereof,  he  had  cut  down,    and 
fold  for  his  own  Benefit,    fapling  Oaks,    and 
many  Tuns  of  well-grown  Timber :    That  he 
procured  feveral  Offices  and  Places  in  the  Trea- 
sury and  Exchequer,    which  he  enjoyed  at   the 
fame  Time,  though  they  were  manifeftly  incon- 
fiftent,  and  ought  to  have  been  a  Check  on  each 
other :  And,  laftly,  that  he  advifed  the  Partition 
Treaties. 

To  this,  the  Lord  Halifax  anfwered,  That  he  £0^  Ha4 
did  accept  a   Grant  of  Debts,  ciJVt   forfeited  to  Kfax** 
the  Crown  in  Ireland,  and  amounting  to  13,000/.  ^w/weK 
as  he  lawfully  might ;  but  that  they   had  been 
taken  away  from  him  by  the  late  Aft   of  Re- 
fumption,  and  he  had  not  made  clear   of  them 
above  400  /.  That  he  had  alfo  accepted  of  the 
Grants  mentioned  in  England ;  and  particular- 
ly 2000  /.  per  Annum  for  feven  Years,  to  be        • 
raifed  by  the  Fall  of  fcrubbed  Beech,  Birch,  &c. 
and  if  any  Abufe  had  been  in  cutting  the  Wood, 
he  was  not  anfwerable  for   the  fame,   it  being 
done  by  the  Direftion  of  his  Majefty's  Surveyor- 
General,  and  other  Officers.     He  does  not  deny 
his  enjoying  the  faid  Places  in  the  Treafury  and 
the  Exchequer ;    but  fays  it  was  but  for  a  little 
while:  He  defigned,  from  the  Beginning,  to  "lay  « 

fome  of  them  down,  and  had  aftually  relinquifh- 
ed  fome  of  them.  He  fays,  he  never  advifed 
the  Partition  Treaties,  or  was  confulted  there- 
upon ;  but  when  the  Matter  was  difcourfed  of  at 
Tunbridge-Wells,  he  made  feveral  Objections  to 
the  fame. 

The  Lords,  by  a  Meffage  the  24th  of  May,  A  Meffagt 
put  the  Commons  in  Mind  of  replying  to  the/™7* tht 
Earl  of  Orford's  Anfwer,  That  a  Day  might  be  Lmbm 
appointed  for  his  Trial  ;  and  of  exhibiting  Arti- 
cles againft  the  Earl  of  Portland. 

To  which  the  Commons  anfwered,  That  they  <f-ht  Com^ 
deferred  bringing  up  the  Replication  againft  the  ™<ms  An-* 
Earl  of  Orford,  becaufe  they  thought  fit  to  be-  fwer- 
gin  with  the  Trial  of  the  Lord  Somen  ;    and  to 
the  other  Part  of  the   Lords  Meffage,  putting 
them  in  Mind  offending  up  Articles  of  Impeach- 
ment againft  the  Earl  of  Portland,    &c.  they 
held  it  to  be  unparliamentary,  they,  as  Profecu- 
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1701-    tors,  being  the  proper  Judges,  where  Articles  of 
13W.III.  Impeachment  ought  to  be  brought  up. 
J^Cf       Then  the  Lords  fent  a  Meffage  to  the  Com- 
Meffage     mons,  acquainting  them,  That  they  had   ap- 
from  the    pointed  the  ninth  of  June,  for  the  Trial  of  the 
Lords.        £ari  ofOrford  •  and  that  the  Commons  might 
reply,  if  they  thought  fit :  They  alfo  put  them 
in  Mind  again,  That  no  Articles  were  exhibited 
againft  the  Earl  of  Portland  ;    which,  after  an 
Impeachment  had  fo  long   depended,  they  ob- 
ferved,  was  a  Hardfhip,  and  not  agreeable  to  the 
ufual  Method  of  Parliament. 
the  Com-       To  which  the  Commons  replied,    That  it 
mom  An-  was  their  undoubted,  Right,  when  feveral  Per- 
fwer.         fons  flood  impeached,  to  bring  to  Trial  fuch  of 
them,    in  the  firft  Place,  as  they  faw  fit -,  and 
that  no  Day  ought  to  be  appointed   by   their 
Lordfhips  for  the  Trial,  without  fome  previous 
Signification  to  their  Lordfhips  from  the  Com- 
mons, of  their  being  ready  to  proceed  therein  -, 
and  therefore  the  Commons  could  not  agree  to 
the  Day  appointed  by  their  Lordfhips,  for   the 
Trial  of  the  Earl   of  Orford:  And  as   to  that 
Part  of  their  Meffage,  relating  to   the   fending 
up  Articles  againft  the  Earl  of  Portland,    they 
thought  their  Lordfhips,  by  the  frequent  Repe- 
tition of  it,  intended  to  introduce  Difputes,  to 
the  Delay  of  Juftice,  and  in  Breach  of  that  good 
Correfpondence  which  ought  to  be  obferved  be- 
tween the  two  Houfes. 

The  Lords,  in  a  fubfequent  Meffage,  put  the 
Commons  in  Mind  of  replying  to  the  Lord  So- 
men ;  and  aflerted,  That  the  Right  of  limiting 
a  convenient  Time  for  the  Trial,  was  lodged  in 
them. 
Biffevenca      The  Commons  afterwards,  at  a  Conference, 
arifebe-     prop0fed  the  appointing  a  Committee  of  both 
^Hvo      -Houfes,  to  confider  of  the   moft  proper  Ways 
Houfes,      and  Methods  of  proceeding  on  Impeachments  : 
concerning  But  the  Lords,  by  another  Meffage,  Infifted  on 
the  trials   their  Right  of  appointing  the   Day   of  Trial, 
of  the  four  witilout  any  previous   Signification  from     the 
Commons,  of  their  being  ready  •,  and  complain 
that  the  Commons  fhould  charge  them  with  de- 
laying Juftice. 

The  Commons,  on  the  other  hand,  infifted 

on  the  nominating  a  Committee  of  both  Houfes, 

to   adjuft  the  neceffary   Preliminaries     to    the 

Trials  ;   as  whether  the  impeached  Lords  fhould 

appear  at  their  Trials,  at  their  Lordfhips  Bar,  as 

Criminals  ?    And   whether  they   fhould  fit    as 

Judges  at  each  other's  Trials,  or  vote   in  their 

own  Cafes  •,    as  they  found  by  their  Lordfhips 

Journals  they  had  been  admitted  to  do. 

7he  Lords       Still  the  Lords  refufed  to   appoint  any   fuch 

appoint  a    commjttee,  to  confider  of  the  Ways  and   Me- 

th?<fZl  of  thods  of  Impeachments,  and   appointed  Friday, 

Lord         the  1 3th of  June,  for  the  Trial  of  the  Lord  So- 

'Somers;    mers :  But  the  Commons  refufed  to  appear  at  any 

Trial,  till  the  Preliminaries  were  fettled. 
anddedare      y^g  Lords  afterwards  fent  the   following  Re- 
tZhns'    folutions  to  the  Commons,  (viz.)  ift,  That  no 
as  to  the     Lord    of  Parliament,     impeached    for     High 
Order  of    Crimes  and  Mifdemeanors,  and  coming   to  his 
the  Trial,    Trial,'  (hall  be  without   the   Bar.     2d]y,  That 
no  Lord,  impeached  of  High  Crimes  and  Mif- 
demeanors, can  be  precluded  from  voting  on  any 
Occafion,  except  in  his  Own  Trial :  And,   that 
the   Commons  fhould   not  pretend  they   were 
ftreightened  for^  Time,  the  Lords  ordered  the 
Trial  of  the  Lord  Somers  to  be  put  off  to  the 


1 7th  Inftant  •,  and  agreed   to  a  free   Conference      1701. 
with  the  Commons.  13W.III. 

At  this   Conference,    the    Lord    Haverfhnm  Y^^ 
fiicl,  The  Lords  had  fo  high  an  Opinion  of  the  fj°lt~ 
Juftice  of  the  Houfe  of  Commons,    that   they  tweenthe 
hoped  Juftice  fhould  never  be  made  ufe  of,  as  a  tvoHoufes 
Mafk  for  any  Defign  :  That  it  was   a   Demon-  thereon- 
ftration,  the  Commons  thought  the  Lords  inno- 
cent, becaufe  there  were  feveral  other  Lords  in- 
gaged  in  the  fame  Things,  whom  they  did  not 
wcufe,  but  left  them    at  the  Head  of  Affairs, 
near  the  King's  Perfon,  to  do  any  Mifchief,    if 
they  were  inclined  to  it ;  when  they  were  both 
alike  guilty,  and  concerned  in  the  fame  Facts. 

Thefe  Expreffions  were  highly  refented  by  Sir  cfheCorn 
Chriftopher  Mufgrave,  and  the  Managers  for  the  molsr^ent 
Commons,  who  took  them  to   be  fuch  an  Af-  an  Ex- 
perfionon  the  Honour  of  that  Houfe,  that  they  P^Jf10"  °f 
immediately  withdrew   from    the    Conference.  ^Tftum'/ 
As  they  withdrew,  the  Lord  Steward  faid,  He  V" 
hoped  they  would  think,  that  Lord  had  any  Au- 
thority from  the  Houfe  of  Lords  to  ufe  any  fuch 
Expreffions  towards  the  Commons. 

However  the  Managers  being  returned  to 
their  Houfe,  it  was  Refolved,  That  JcbnLord 
Haver/ham  had,  at  a  free  Conference,  uttered 
moft  fcandalous  Reproaches  and  falfe  Expref- 
fions, highly  refle&ing  upon  the  Honour  and 
Juftice  of  the  Houfe  of  Commons,  and  tending 
to  the  making  a  Breach  in  the  gocd  Correfpon- 
dence between  the  Lords  and  Commons,  and 
to  the  interrupting  the  Publick  Juftice  of 
the  Nation,  by  delaying  the  Proceed- 
ings on  Impeachments  :  And  Refolved,  That 
John  Lord  Havcrjbam  be  charged  before  the 
Lords  for  the  Words  fpoken  at  the  faid  Con- 
ference ;  and  that  the  Lords  be  deiired  to  pro-  Demand 
ceed  in  Juftice  againft  him,  and  to  inflict  fuch  ^Tj^.j 
Punifhment  upon  the  faid  Lord,  as  fo  highanfjaver-""' 
Offence  againft  the  Commpns  does  defer ve.       fliam. 

The  Lords  afterwards  defired,  that  the  free 
Conference  might  be  renewed,  in  order  to  fet 
all  Matters  right :  But  the  Commons  Refolved, 
That  it  was  not  confiftent  with  their  Honour  to 
renew  the  free  Conference,  till  Juftice  was 
done  them  on  the  Lord  Haverfiam. 

The  Lords,  on  the   16th  of  June,  fent  the  RuieStoi 
following  Rules  to  be  obferved  at  the  Trial  obferved  at 
of  tRe  Lord  Somers  the  next  Day,  inz.  the  trial 

That  the  whole  Impeachment  is  to  be  read//"  Peer- 
and  then  the  Anfwer;  which  being  done,  the 
Lord  Keeper  is  to  tell  the  Commons,  that  now 
they  may  go  on  with  their  Evidence. 

Then  the  Lord  Keeper  is  to  declare,  that 
the  Court  is  proceeding  to  hear  the  Evidence, 
and  defire  the  Peers  to  give  Attention. 

If  any  of  the  Peers,  or  Members  of  the  Houfe 
of  Commons  that  manage  the  Evidence,  or 
the  Lord  impeached,  do  defire  to  have  any 
Queftion  asked,  they  muft  defire  the  Lord 
Keeper  to  ask  the  fame. 

If  any  Doubt  doth  arife  at  the  Trial,  no  De-   " 
bate  is  to  be  in  the  Court,  but  the  Queftion  fuf- 
pended  to  be  debated  in  this  Houfe. 

The  Members  of  the  Houfe  of  Commons  to 
be  there  before  the  Peers  come. 

None  to  be  covered  at  the  Trial,  but  the 
Peers. 

That  fuch  Peers,  at  the  Trial  of  the  im- 
peached Lord,  who,  at  the  Inftance  of  the  faid 
Lord,  or  of  the  Commons,  lhall  be  admitted 

Witnefles, 
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Wifcneflea,  are  to  be  fworn  at  the  Clerk's  Ta- 
ble, and  the  Lord  Keeper  to  adminifter  the 
Oath,  and  to  deliver  their  Evidence  in  their 
own  Places. 

Thofe  Witncffes  that  are  Commoners  are  to 
be  fworn  at  the  Bar  by  the  Clerk,  and  are  to 
deliver  their  Evidence  there. 

The  impeached  Lord  may  crofs-examine 
Witnefies,  Viva  voce. 

The  fame  Day  the  Commons  received  the 
Lord  Haver/ham's  Anfwer  to  their  Charge  1 
in  which  he  juftified  the  Exprelfions  he  had  u- 
fed  at  the  late  Conference  between  the  two 
Houfes  ;  and  ftill  aliened,  that  the  Commons 
had  Ihewn  themfelves  partial,  and  even  unjuft, 
in  proceeding  againft  the  impeached  Lords, 
while  they  fuffered  the  Earl  of  Jerfey,  Mr.  Se- 
cretary Vernon,  Sir  Jofeph  Wiliiamjon,  Sir  Ed- 
ward Seymour,  Sir  Stephen  Fox,  and  Mr.  Pel- 
ham,  who  were  engaged  in  the  fame  Tranf- 
acfions,  to  remain  unmolefted. 

On  the  other  Hand,  the  Commons  gave  fe- 
veral  Reafons  why  they  could  not  appear  at 
the  Trial  of  the  Lord  Somers,  the  principal 
whereof  were  ;  Firft,  That  the  Lords  had  not 
agreed  to  a  Committee  of  both  Houfes  for 
fettling  the  Preliminaries.  Secondly,  That 
they  never  could  appear  as  Profecutors  before 
their  Lordfhips,  till  they  had  given  them  Sa- 
tisfaction that  Lords  impeached  of  the  faid 
Crimes,  mould  not  fit  as  Judges  at  each  other's 
Trials  for  thofe  Crimes.  Thirdly,  Becaufe 
the  Commons  had  received  no  Reparation  for 
the  great  Indignity  offered  them  at  a  free  Con- 
ference by  the  Lord  Haverjham. 

The  Lords,  however  proceeded  to  the  Trial 
of  the  Lord  Somers  the  17th  Inftant,  in  Wefi- 
minfter-Hall ;  that  is,  they  caufed  the  Articles 
againft  him  and  his  Anfwer  to  be  read  \  and 
the  Commons  not  having  replied,  and  confe- 
quently  no  IfTue  joined,  the  Lords  proceeded 
to  put  the  following  Queftion  ;  That  John 
Lord  Somers  be  acquitted  of  the  Articles  of 
Impeachment  againft  him,  exhibited  by  the 
Houfe  of  Commons,  and  all  Things  therein 
contained  ;  and  that  the  faid  Impeachment  be 
difmifled  :  Which  was  refolved  in  the  Affirma- 
tive, in  the  Abfence  of  the  Commons. 

On  the  20th  of  June,  the  Lords  fent  an  An- 
fwer to  the  Commons  Reafons  for  not  appear- 
ing at  the  Trial  of  the  impeached  Lords  : 
wherein  their  Lordfhips  fay,  That  they  ac- 
knowledge that  the  Houfe  of  Commons  have 
a  Right  of  doing  Juftice  upon  thefe  Impeach- 
ments, by  bringing  them  to  a  Trial,  and  con- 
demning or  acquitting  the  Parties  in  a  reafon- 
able  Time  :  That  there  never  was  a  Com- 
mittee of  both  Houfes  yielded  to  by  the  Lords, 
in  cafe  of  an  Impeachment  for  High  Crimes  and 
Mifdemeanors  ;  and  they  fhould  make  no  new 
Precedent  on  this  Occafion  :  And  as  to  the  Pre- 
tence the  Commons  made  to  delay  the  Trials, 
on  Account  of  fome  Exprelfions  that  fell  from 
my  Lord  Haver/ham,  their  Lordfhips  anfwer, 
They  had  omitted  nothing  which  might  give 
the  Commons  all  reafonable  Satisfaction  in  that 
Matter  ;  and  obferved  further,  that  the  Bufi- 
nefs  had  no  Relation  to  the  Trial  of  the  im- 
peached Lords,  and  therefore  could  not  ima- 
gine why  the  Commons  mould, make  Satis- 
faction and  Reparation  againft  the  Lord  Ha- 


ver/ham, a  neceffary    Condition  for  going  on     liox. 
with  the  Trials.  iXS 

The  Commons,  on  the  contrary,  came  to  a  ^eCom- 
Refolution  on  the  fame  noth  of  June,  Thatmo„sRe.  t 
the  Lords  had  refufed  Juftice  to  the  Commons, /""^  'that 
upon  the  Impeachment  againft  the  Lord  Somers,  t^ejj0r/s 
by  denying  a  Committee   of  both   Houfes  to  them°fitf- 
fettle  the  Preliminaries,  and  afterwards  pro- the. 
ceeding  to  a  pretended  Trial  of  the  faid  Lord, 
which  could  tend  only  to  protect  him  from 
Juftice,  by  Colour  of  an  illegal   Acquittal ; 
againft  which   Proceeding  the  Commons  did 
folemnly  proteft,  as  being  repugnant  to  the 
Rules  of  Juftice,  and  therefore  null  and  void  : 
That  the  Houfe  of  Lords,  by  the  pretended 
Trial  of  John  Lord  Somers,  had  endeavoured 
to    overturn    the    Right    of   Impeachments 
lodged  in  the  Houfe  of  Commons  by  the  an- 
cient Conftitution  of  this  Kingdom,  for  the 
Safety  and  Protection  of  the  Commons  againft 
the  Power  of  great  Men,  and  had  made  an 
Invalion  on  the   Liberties  of  the  Subjed,  by 
laying  a  Foundation  of  Impunity  for  the  great- 
eft   Offenders  :  That   all  the  ill  Confequences 
which  might  attend  the  Delay  of  the  Supplies 
given   by  the  Commons,   for   prefer ving  the 
publick  Peace,  and  maintaining  the  Balance  of  » 

Europe,  by  fupporting  our  Allies  againft  the 
Power  of  France,  were  to  be  imputed  to  thofe,  ' 

who,  to  procure  an  Indemnity  for  their  own  ! 

enormous  Crimes,  had  ufed  their  utmoft  En- 
deavours to  make  a  Breach  between  the  two 
Houfes. 

In  anfwer  to  this  Proteft,  the   Lords  fent 
the  Commons  a  Meffage  that  Day  ;  acquaint- 
ing them,   that  the  Commons  not  appearing  to 
maintain  their  Articles  againft  the  Lord  Somersy 
they  had  acquitted  him  of  the  Articles  of  Im-  tfheEarlof 
peachment,  and  difmiffed  the  fame  ;  and  that  Orford'* 
they  had  appointed  Monday  next  for  the  Trial  ^r'^aP- 
of    the    Earl   of  Orford  :     That   from  the  ^"^ 
Commons    ftill    prefling  for  a  Committee  of 
both  Houfes,  their  Lorfhips  inferred,  that  they 
never  defigned  the  bringing  any  of  their  Im- 
peachments to  a  Trial :  And  as  to  the  Lord 
Haverpam,  his  Anfwer  was  before  the  Com- 
mons, and  the  Lords  refolved  to  do  Juftice 
in  that  Matter. 

The  Commons  on  the  other  hand  Ordered, 
That  no  Member  fhould  prefume  to  appear  at 
the  pretended  Trial  of  the  Earl  of  Orford,  on 
Pain  of  incurring  the  utmoft  Difpleafure  of  the 
Houfe. 

On  Monday  the  23d  of  June,  the  Lords  Re-  #"«-**«- 
folved,  That  the  Resolutions  of  the  Commons,  %?Zd? 
of  the  20th  Inftant,  contained  moft  unjuft  Re- 
flections on  the  Honour  and  Juftice  of  the  Houfe 
of  Peers,  and  were  contrived  to  cover  their  af- 
fected and  unreafonable  Delays  in  profecuting  the 
impeached  Lords,  and  did  manifeftly  tend  to  the 
Deftruftion  of  the  Judicature  of  the  Lords; 
to  the  rendering  Trials  and  Impeachments  im- 
practicable for  the  future  ;to  the  fubverting  the 
Conftitution  of  the  Englijh  Government  ;  and 
therefore,  whatever  ill  Confequences  might 
arife  from  the  fo  long  deferring  the  Sup- 
plies of  this  Year's  Service,  they  were  to  be 
attributed  to  the  fatal  Council  of  the  putting 
off  the  Meeting  of  a  Parliament  fo  long,  and 
to  the  unnecoffary  Delays  of  the  Houfe  of 
Commons. 
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Thefame  Day  the  Lords  proceeded  to  acquit 
the  Earl  of  Orford,  as  they  had  done  the  Lord 
Somers  ;  and  on  the  24th  of  June,  the  laft  Day 
of  the  Seffion,  they  made  the  following  Orders, 
viz. 

11  The  Houfe  of  Commons  not  having  pro- 
"  fecuted  their  Charge,  which  they  brought  up 
c'  againft  John  Xord  Haverfham,  for  Words 
"  fpoken  by  him,  at  a  free  (Conference  the  13th 
"  Inftant ;  The  faid  Charge  is  hereby  difmiffed. 

ls  The  Earl  of  Portland  being  impeached  by 
"  the  Houfe  of  Commons  of  high  Crimes  and 
''  Mifdemeanors,  the  iftDay  of  April  Uft;  The 

Impeachmentis  hereby  difmified,  there  be- 


pathmenu lC  jng  no  Articles  exhibited  againft  him. 


difmified 


Remarks 
on  the  Pro- 
ceedings 
againft  the 
four  Lords. 


f  The  Houfe  of  Commons  having  impeached 
'*  Charles  Lord  Halifaxof  High  Crimes  and  Mif- 
"  demeanors,  on  the  15th  Day  of  April  laft,  and 
"  on  the  14th  Day  of  this  Inftant  June  exhi- 
tc  bited  Articles  againft  him ;  to  which  he  hav- 
"  ing  anfwered,  and  no  further  Profecution 
ii  thereupon:  The  faid  Impeachment  andArtic- 
"  les,  are  hereby  difmiffed.  "  At  the  fame 
Time  they  difmilTed  an  Impeachment,  that  had 
been  preferred  againft  the  Duke  of  Leeds  by  a 
former  Parliament. 

Itfeems  to  have  .been  agreed,  both  by  the 
Lords  and  Commons,  in  this  Difpute,  that  the 
PartitionTreaty  was  of  pernicious  Confequence, 
and  that  the  tranfacting  it  in  a  private  Manner, 
without  communicating  it  to  the  Council,  was 
a  High  Mifdemeanor  in  thofe  that  advifed  and 
tranfa&ed  it:  But  whether  the  Commons  fuf- 
pecled  that  the  Lords,  who  were  generally  in 
the  Intereft  of  the  Old  Miniftry,  would  not  pafs 
any  Cenfure  on  the  impeached  Lords,  or  what 
other  Reafon  influenced  their  Conduit,  is  uncer- 
tain. The  Commons  feem  to  have  been  a  little  di- 
latory in  their  Proceedings,  and  might  defign  the 
Lords  Ihould  have  lain  under  an  Impeachment, 
duringtheRecefsoftheParliament.  There  might 
poffibly  befomething  of  Party  alfo  in  the  Cafe: 
The  impeached  Lords  were  the  Whig-Leaders, 
and  had  long  reigned  at  Court,  without  Con- 
troul  •  and  the  Tories  whofucceeded  them  at  this 
Time,  had  a  View,  perhaps,  to  the  preventing 
theirRetum  to  their  Pofts,as  well  as  to_the  bring- 
ing them  to  Juftice  for  negotiating  the  Partition 
Treaty,  and  for  the  other  Mifdemeanors  men- 
tioned in  the  Articles  :  There  are  few  Profe- 
cutions  of  this  kind,  but  there  is  a  great  deal 
of  private  Pique,  Intereft,  and  Refentment,  u- 
fually  mixed  with  the  Profecutors  Views  of 
publick  Good.  Though  this  Difference  may 
be  obferved  between  the  one  Party  and  the  o- 
ther,  that  when  the  one  procure  a  Change  of 
the  Miniftry,  and  get  their  Rivals  removed, 
they  feldom  proceed  Capitally  againft  theirAd- 
verfaries,  as  the  others  have  conftantly  done  on 
every  Turn  in  their  Favour. 

I  mall  conclude  with  obferving,  that  both 
Lords  and  Commons  feemed  to  refent  it,  that 
the  Kingdom  was  fo  much  under  the  Influence 
of  Dutch  Councils,  and  that  fuch  exorbitant 
Grants  were  made  to  fome  Favourites  of  that 
Nation;  and  this  probably  gave  a  Rife  to  thefe 
Impeachments  •.  For  it  appears  that  in  the  Year 
i6<?5,  Ring  William  made  a  Grant  to  the  Earl 
of  Portland,  of  the  Manorsof  Denbigh,  Broom- 
field,  and  Tale,  being  five  Parts  in  Six  of  a 
whole  County,  Part  of  the  Demefnes  of  the 


Prince  of  Wales :  This  Grant  the  Gentlemen 
of  Wales  oppofed  very  ftrenuoufly  ;  flrft  before 
the  Lords  of  the  Treafury,  and  afterwards  in 
Parliament. 

They  reprefented,  That  the  Welch  were  ne- 
ver fubjeel  to  any    but  God  and  the  King  : 
That  thofe  Lordfhips  were  unalienable  :  That 
they  belonged  to  the  Prince  of  Wales,  when 
there  was  one;  and  the  Rents  now  lupported 
the  Government     there,  the   Salaries  of  the 
Judges,  and  other  Officers  of  the  Crown,  being 
paid  out  of  them  :  They  faid,  the  Grant   was 
too  great  for  any  Foreign  Subject  to  have  j  and 
the  People  in  the  Country  were  too  great  to  be 
fubjeft  to  a  Foreigner :    That  if  fuch  large 
Grants  were  frequently  made,  there  would   be 
nothing  left  for  the  King,    or   his  Succeffors, 
to  fubfift  on  :  They  could  not   conceive,  how 
the  Glory  and  Grandeur  of  England  could   be 
upheld  by    a   poor  landlefs   Crown,     and    a 
miferable  neceffitous  People :   That  they  were 
not  Englijh,  but  Foreign  Politicians,  that  ad- 
vifed  the   King  to   thefe   Grants:   That  the 
Kings  of  England  always   reigned  beft,  when 
they  had  the  Affeclions  of  their  Englijh  Sub- 
jects ;    of  which   they    were   fecure,    when 
the  People  were  fenfible  the  King  was  intirely 
in  their  Intereft,  and  loved  the  Englim  Soil  as 
well  as  the  People's  Money.    To  which   Mr. 
Price,  then  a  Member  of  the  Commons,    and 
afterwards  a  Judge  of  great  Fame,  in  a  Speech 
upon  this  Occafion  in  the  Houfe,  added, "  We 
"  are  in  a  Confederacy  of  War,  and   fome   of 
*l  thofe  Confederates  our  Enemies  in  Trade, 
"  though  planted  among  us  •,    fome   of  them 
"  are  of  the  King's  Council,  fome  in  the  Ar- 
<(  my ;  and  the  common  Traders  have  poiTeffed 
"  themfelves  of  the  Out-skirts  of  this  great 
c'  City:  We  find  fome  or  other  of  them  Natu- 
"  ralized,  and  others  made  Denizens :  Every 
"  Parliament,    we  find,     endeavours    for    a 
"  general  Naturalization,    and  that  warmly 
"  follicited  from  Court:    We   fee  our   good 
"  Coin  all  gone,  and  our  Confederates  openly 
"  coining  bafe  Money  of  Dutch  Allay  for   us: 
"  We  fee  moil   Places  of  Power  and   Profit, 
u  given  to  Foreigners :  We  fee  our  Confede- 
;<  rates  in  Conjunction  with  the  Scots}  to  ruin 
'■'  our  Englifb  Trade  :  We  fee  the  Revenues  of 
'  the  Crown  daily  given  away  to  one  or  other, 
'c  who  make  Sale  of  them,   and  tranfmit  their 
"  Eftates  elfewhere :  We  do  not  find  any  of 
"  them  buy  Lands  or  Eftates  among  us;   but 
"  what  they  can  get  from  us,    they  fecure  in 
11  their  own  Country :  How  can  we  hope  for 
'*'  happy  Days  in  England,  when   this  great 
"  Lord,  and   other  Foreigners,    (though  na- 
"  turalized)  are  in  the  Englifh,  and  alfo  in  the 
c'  Dutch  Councils  ?  If  thefe  Strangers  (though 
"  Confederates)  fhould   be   in  different  Inte- 
"  refts,   (as    they  evidently  are,  in  Point   of 
"  Trade)  to  which  Intereft  is  it  to  be  fuppo- 
"  fed  thefe  great  Foreign  Counfellors  and  Fa- 
c'  vourites  would  adhere  ?  So  that  I  forefee, 
''  when  we  are  reduced  to  extreme  Poverty, 
"  (as  we  are  now  very  near   it)  we  are  to  be 
"  fupplanted  by  our  Neighbours,    and  become  a 
<l  Colony  to  the  Dutch.    We  ought  to  conlider 
"  we  are  Englipmen  ;  and,  like  good  Patriots, 
'c  ftand  by  our  Country,  and  not  fuffer  it  to 
"  become  Tributary  to  Strangers.    We  have 
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rejoiced,  that  we  have  beat  out  of  this  Coun- 
try Popery  and  Slavery,  and  do  now  with 
"  as  great  Joy  entertain  Socinianifm  and  Po- 
"  vertyj  and  yet  we  fee  our  Properties  daily 
"  given  away,  and  our  Liberties  muft  follow". 
He  defired,  however,  Redrefs  rather  than  Pu- 
nifhment ;  and  therefore  neither  moved  for  the 
Impeachment  or  Banifhment  of  this  Noble  Lord  5 
only  begged  ,  he  might  have  no  Power  over 
them,  nor  they  any  Dependance  upon  him  : 
But  moved  for  an  Addrefs  to  his  Majefty,  to 
flop  the  Grant  that  was  palling  to  the  Earl  of 
Portland,  of  the  Lordlhips  of  Denbigh,  Broom- 
field,-  and  Yale,  and  other  Lands  in  th©  Princi- 
pality of  Wales,  and  that  the  fame  be  not 
granted,  but  by  Confent  of  Parliament. 

Whereupon  an  Addrefs  was  immediately  drawn 
up,  by  the  unanimous  Confent  of  the  Houfe, 
and  prefented  to  his  Majefty  the  22d  of  Janu- 
ary, deiiring  he  would  put  a  Stop  to  his  Grant 
to  the  Earl  of  Portland :  To  which  his  Ma- 
jefty anfwered,  I  have  a  Kindnefs  for  my  Lord 
Portland,  which  he  has  deferved  of  me,  by  his 
long  a  ltd  faithful  Services  ;  but  I  Jhould  not  have 
given-  him  thefe  Lands,  if  I  had  imagined  the 
Houfe  of  Commons  could  have  been  concerned.  I 
will. therefore  recall  the  Grant,  and  find  fome  other 
Way  of  fijewing  my  Favour  to  him. 

And  accordingly,  \nMay  165)6,  the  follow- 
ing Grant  was  made  to  the  Lord  Portland,  in 
Rccompence  for  the  Revenues  of  the  Princi- 
pality oi  Wales. 

1.  A  Grant  of  the  Manor  of  Grantham,  in 
Com'  Lincoln. 

2.  Ol  the  Honour  of  Penrith,  in  Com'  Cum- 
berland. 


folk. 


,    Of  the  Manor  of  Drakelow,  in  Com*  DerV. 

4.  Of  the  Manor  of  Terrington,  in  Com'  xNor-  *  3^.111 


^^y^^ 


4.  Of  the  Manors  of  Partington,  Brijlol,  Garth, 
Hornfey,  Yhwing,  Burnejly,  and  Seven,  in  Com' 
Ebor'. 

All  Parcel  of  the  antient  Revenue  of  the 
Crown  of  England  :  And  oi  the  Manor  of  Pe- 
venfey,  in  Com'  Sujfex. 

Parcel  of  the  Dutchy  of  Lancafier,  and  of 
the  Lands  and  Hereditaments  thereto  belong- 
ing, to  the  f aid  Earl,   and  his  Heirs. 

As  of  his  Majefty's  Manor  of  Eafl-Green- 
wich,  in.  Com'  Kent,  under  the  Rent  of  4/* 
13  j.  4d. 

There  was  alfo  granted  to  the  faid  Earl  all 
the  little  Remainder  of  the  Fee-Farm  Rents, 
worth,  to  be  fold,  24,000  /.  Given,  out  of  mere 
Bounty,  23,000^. 

The  Lord  Portland  had  alfo  a  Grant  out  of 
the  forfeited  Eftates  in  Ireland,  of  135,820 
Acres.  To  the  Earl  of  Albermarle  was  grant- 
ed, 108,633  Acres.  To  the  Earl  of  Athloney 
2,6,480  Acres.  To  the  Earl  of  Galway, 
$6, 148  Acres.  All  thefe  Noblemen  being  Fo- 
reigners. 

And}  to  the  Lady  Elizabeth  Villars,  a  She- 
Favourite  of  King  William's,  was  granted 
95,649  Acres,  being  the  Private  Eftate  of  his 
Father  King  James  II.  and  valued  at  25,005/. 
per  Ann. 

Such  were  the  Grants  that  put  the  Houfe  of 
Commons  out  of  Humour  with  the  Court  ; 
and  was  one  Occafion  of  the  abovefaid  Im- 
peachment, and  of  the  Change  of  the  Mini- 
stry. 
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The  Trial  of  Colonel  Nicholas  Bayard,  of  the 
Province  of  New  Tork,  America,  for  High-Treafon,  com- 
mitted there,  before  William  Atwood,  Ahraham  de  Peyf- 
ter,  and  Robert  Waters,  Efquires,  conftituted  Com- 
miflioners  for  the  Trial  of  the  faid  Nicholas  Bayard, 
and  others,  for  High-Treafon,  by  'John  Nanfan,  Efq; 
Lieutenant-Governor,  and  Commander  in  Chief,  of  the 
Province  of  New  Tork,  the  19th  oi  February,  1701 
1 3  W.  HI. 
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(The In-  HP  HE  Indictment  charged,  That  the  faid 
ailment.  J*-  Colonel  Nicholas  Bayard,  on  the  ioth  of 
December,  in  the  13th  of  his.  prefent  Majefty, 
-  in  the  Dock-Ward  of  the  faid  City  and  Coun- 
ty of  New-York,  and  divers  other  Days  and 
Times,  did  compafs,  imagine,  and  contrive, 
to  alter  and  fubvert  his  Majefty's  Govern- 
ment of  New-York :  And  to  that  End  did  ufe 
many  indirect  Practices,  to  ftir  up  a  Mutiny, 
and  procure  a  Defertion  of  his  Majefty's  Sol- 
diers in  the  Garrifon  of  Fort-William-  Henry, 
near  the  laid  City  of  New  York  ;  and  did  draw 
in  great  Numbers  of  the  faid  Soldiers,  and  o- 
thers,  to  fign  falfe  and  fcandalous  Libels  a- 


gainft  his  faid  Majefty's  Government,  and  figned 
the  fame  himfelf :  And,  amongft  other  Things, 
reflecting  on  the  Admin-iftration,  had  fuggefted 
in  the  faid  Libels,  That  his  Majefty's  Subjecls  of 
that  Province  had  been  oppreffed,  and  the  Govern- 
ment rendered  cheap  and  vile  in  the  Eyes  of  the 
People  ;  and  that  the  prefent  General  Affembly  of 
that  Province  was  not  a  lawful  Affembly ;  by  which 
malicious  Slanders  in  the  faid  Libels,  he  had 
incited  his  Majefty's  Subjects  of  that  Province 
to  difown  the  prefent  Authority,  and  call  off 
their  Obedience  to  his  Majefty  j  againft,  the 
Duty  of  his  Allegiance,  &c. 

Mr. 
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Mr.  Attorney  General,being  of  Opinion  there 
was  no  Treafon  in  the  Charge,  refuted  to  ap- 
pear and  profecute  the  Prifoner  :  Whereupon 
Mr.  Solicitor  managed  the  Profecution  againft 
the  ColoneljWho  complained,  that  the  Bill  was 
found  againft  him  but  by  eleven  of  the  Grand- 
Jury,  and  not  one  .of  them  was  of  Englifh  Ex- 
traction, but  all  Dutch :  But  the  Court  ordered 
a  Minute  to  be  made,  that  the  Indictment  was 
found  by  more  than  Twelve. 

Then  the  Petty  Jury  was  called  and  fworn ; 
of  whom  the  Prifoner  obferved,  one  of  them 
was  an  Alien  ;  two  others  were  not  Freehold- 
ers $  and  all  the  reft  of  Dutch  Extraction, 
and  ignorant  of  the  Englifh  Language. 

The  Evidence  being  called,  Samuel  Clows 
was  fworn,  and  teftified,  That  Colonel  Bay- 
ard fhewed  him  three  Addrefles  ;  the  firft  to 
the  Lord  Cornbury,  to  congratulate  his  Arri- 
val in  that  Government :  The  fecond  was  to 
the  King,  and  the  third  Addrefs  to  the  Houfe 
of  Commons,  or  the  Parliament  of  England ; 
and  in  one  of  the  laft,  fpeaking  of  the  Lord 
Bellaraonfs  Adrainiftration,  it  was  faid,  that 
the  hotteft  and  moft  ignorant  of  the  People 
were  put  into  Places  of  Truft  :  That  the  late 
General  Affembly  having  chofen  a  Speaker  they 
were  informed  was  an  Alien,  It  was  moved, 
it  might  be  enquired  into  ;  which  Motion  be- 
ing rcjecled,  ten,  or  one  half,  of  the  Repre- 
sentatives, left  the  Houfe.  However,  the  Re- 
fidue  proceeded  to  make  Acts :  By  one  of 
which,  they  gave  a  Sum  of  Money  to  the  Lieu- 
tenant Governor,  to  tempt  him  to  pafs  their 
Aits;  and  another  Sum  to  the  Chief  Juftice 
of  the  Province,  to  find  Law  and  Form  for 
their  Proceedings  :  And  that  thefe  Practices 
tended  to  the  rendering  the  Government  vile 
and  cheap  in  the  Eyes  of  the  People. 

Then  fevcral  Soldiers,  and  others,  teftified, 
that  they  were  defired  to  fign  the  faid  Ad- 
dreffes  t,  and  fome  figned  them,  and  others  did 
not  :  The  Addrefles  lay  at  the  CofFee-Houfe, 
and  there  might  be  aoo  Hands  to  them.  One 
Witnefs  depoled,  that  it  was  Colonel  Bayard 
left  the  faid  AddrelTes  at  the  CofFee-Houfe  ; 
and  another  faid,  he  faw  the  Colonel  there  j 
and  he  faid,  it  was  for  the  Good  of  the  Coun- 
try :  But  none  of  them  teftified  the  Colonel 
defired  them  to  fign  the  Addreffes. 

Upon  this  Evidence  Mr.  Solicitor  obferved, 
that  the  Libels  kt  forth  in  the  Indictment 
were  proved ;  and  thereby  the  Peace  of  the 
Government  had  been  difturbed. 

Then  the  Prifoner's  Counfel  entered  upon 
his  Defence,  and  faid,  that  the  Indictment 
did  not  charge  him  directly  with  any  Fact,  ex- 
cept his  ligning  the  faid  Addreffes,  which  they 
had  denominated  Libels  :  They  had  not  fo  much 
as  alledged,  that  the  Peace  of  the  Govern- 
ment was  difturbed  j  or  that  any  Mutiny  had 
been  caufed  among  the  Soldiers  •  or  that  any 
of  his  Majefty's  Subjects  had  call  off  their  O- 
bedience  to  his  Majefty's  Government :  Only 
insinuated,  he  had  endeavoured  to  difturb  the 
Peace  :  And  fhould  it  be  admitted,  the  Sign- 
ing of  thofe  Addrefles  was  any  Crime,  the  E- 
vidence  was  very  lame  ;  for  it  did  not  appear 
chat  the  Addrefles,  figned  at  the  CofFee-Houfe, 
were  the  fame  that  Colonel  Bayard  promoted : 
But  they  infilled  further,  That  the  Subject  had 
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a  Right  to  petition  the  King;  and,  if  that  was 
admitted,  it  could  be  no  Crime  to  perfuade 
Men  to  lign  fuch  Petitions  and  Addreffes, 

To  which  Judge  Atwood  anfwered  for  him- 
felfand  his  Brethren  ;  If  it  was  no  Crime  to 
petition  the  King,  It  was  a  Crime  for  them  to 
petition  the  Houfe  of  Commons  -,  for  the  King  go- 
verned by  his  Prerogative  in  the  Plantations. 

The  Prifoner's  Counfel  anfwered,  That  ic 
was  every  Day's  Practice,  as  appeared  from 
the  Votes,  where  they  would  find  a  Multi- 
tude of  Addreffes,  Petitions,  and  Complaints, 
from  the  Plantations  :  That  if  the  Subjects  of 
the  Plantations  might  not  petition  their  King, 
or  the  Legiflature,  when  they  were  grieved, 
their  Condition  was  no  better  than  that  of 
Slaves  :  And  the  late  Statute  to  check  the 
exorbitant  Actions  of  Governors  in  the  Plan- 
tations, and  make  them  accountable  for  their 
Adminiftration  in  England,  would  be  rendered 
ineffectual,  if  ever  it  mould  be  determined 
that  the  Subject  had  no  Right  to  petition. 

That  the  Act  of  Affembly,  on  which  the  In- 
dictment was  founded,  could  make  no  newTrea- 
fons  ;  and,  indeed,  that  Act  did  no  more  than 
recognize  the   King  and  Queen,  and  declare, 
That  whoever  fhould,  by  Force  of  Arms  or  o- 
therwife,  difturb  their  Government,  fhould  be 
deemed  Rebels  and    Traitors  •,    which  they 
would  have  been,  if  that  Act  had  never  been 
made.   Had  thefe  Addreffes  or  Petitions  been 
made  to  the  French  King,  indeed,  they  might 
have  been  Treafon j  but,  as  it  was,  there  was 
no  Colour  for  conftruing  them  to  be  treafon- 
able :  That  the  Jury  were  not  only  to  confi- 
der,  whether  the  Facts  laid  in  the  Indictment 
were  proved,  but  whether  there  was  any  Trea- 
fon in  them  ?  for  otherwife,  the  moft  innocent 
Action  might  be  called  Treafon  in  the  Indict- 
ment, and  made  a  Pretence  for  cutting  off  the 
Subject :  But  the  Jury  in  thefe  and  other  Ca- 
pital Cafes,  where  Judges  of  the  Law  as  well 
as  of  the  Fact ;  as  where  one  is  indicted   for 
Murder,  and  pleads  Not  Guilty  generally,  the 
Jury  may  bring  him  in  guilty  of  Murder,  Mart- 
flaughter,  or  Mifadventure,  according  to  the  Na- 
ture of  the  Crime,  and  the  Punifhment  the  Law 
has  appropriated  to  it ;  and  are  not  to  find  a 
Fact  Murder,  or  Treafon,  for  being  called  fo  in 
the  Indictment,  if  it  does  not  come  within  the 
Defcription  the  Law  makes  of  thofe  Crimes  re- 
fpectively.    Then  the  Prifoner  having  called 
the  Minifter  of  New  Torky  and  feveral  other 
Perfons  of  Credit,   to  his  Reputation,  who  te- 
ftified, that  he  was  a  Gentleman  of  a  good  Cha- 
racter, and  well-affected  to  the  Government, 
Judge  Atwood  proceeded  to  direct  the  Jury,  %^At 
informing  them,  That  the  Prifoner  was  not  in-  wood'* 
dieted  on  the  25th   of  Edw.  III.  but  upon  an  DireBiont 
Act  of  Affembly  of  that  Province,  confirmed  ^'^5W 
by  his  Majefty,  who  might  enact  what  Offences 
fhould  be  adjudged  High  Treafon,  as  well  as 
the  Parliament  of  England  \  and  by   this  Act, 
it  was  made  High    Treafon    to   difturb  the 
Peace  and  Quiet  of  the  Government  eftablifhed 
there:    That   the  figning  thefe   Libels  were 
Overt-Acts  of  fuch  a  Difturbance  ;    and   the 
drawing  in  Soldiers  to  fign  Complaints  againft 
their  Officers   and  Superiors,  was  Treafon  at 
Common  Law,  and  directed  the  Jury  to  find 
the  Prifoner  guilty. 

Then 
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Then  the  jury  withdrew,  and  the  Court 
adjourned  to  the  ninth  of  March,  when  the  Jury 
came  into  Court  again,  and  faid,  They  were 
divided  about  the  Evidence  that  had  been 
given;  and  therefore  could  give  no  Verdict : 
Whereupon  Judge  Ativood  declared,  he  had  re- 
ceived feveral  Letters  from  the  jury  during  their 
Recefs,  and  anfwered  them  ;  and  took  this  Op- 
portunity to  inform  the  jury,  If  they  doubted, 
whether  the  Facts  which  had  been  proved  were 
Treafon,  they  might,  however,  find  the  Pri- 
foner  guilty ;  for  he  could  afterwards  move  in 
Arreft  of  Judgment,  and  be  relieved,  as  to 
Matter  of  Law. 

The  Prifoner's  Counfel  anfwered,  That  it 
feemed  very  hard,  he  ihould  thus  give  the 
Jury  a  Handle  to  find  the  Prifoner  guilty,  whe- 
ther they  believed  him  guilty  of  High  Treafon 
or  not ;  and  this  only  in  Expectation  of  his 
being  relieved  upon  a  Motion  in  A rreft  of  Judg- 
ment ;  and  again  inlifted,  that  they  were  in  this 
Cafe  Judges  of  the  Law  as  well  as  of  the  Fact ; 
and,  if  they  gave  up  this  Point,  they  would 
enilave  themfelves  and  their  Posterity,  and  be 
for  ever  debarred  of  all  Acceis  to  their  Prince, 
which  would  render  their  Condition  worfe 
than  that  of  the  Negroes  in  their  Service. 

Then  the  Court  adjourning  again  till  the 
Afternoon,  the  Jury  brought  in  their  Verdict 
upon  this  fecond  Recefs,  that  the  Prifoner  was 
Guilty. 

The  next  Day  the  Prifoner's  Counfel  moved 
in  Arrelt  of  Judgment,  That  there  was  not 
any  one  Overt-Act,  alledged  in  the  Indictment, 
proved  by  two  WitnefTes,  as  the  Statute  of 
7  W.  III.  required :  To  which  Judge  Atwood 
anfwered,  That  the  Jury  were  fole  Judges  of 
the  Evidence  •,  and  if  there  was  any  Defecl  in 
it,  that  was  now  fupplied  by  the  VerdicL 

Then  the  Colonel's  Counfel  objeded, That  the 
Facts  laid  in  the  Indictment  were  not  Treafon  ; 
for  the  Words  in  the  Act  of  Affembly,  on  which 
it  was  founded,  were,  If  any  Perfon  pall  en- 
deavour by  Force  of  Arms ,  or  otherwife,  to  diflurb 
the  Peace  and  ®hiiet  of  the  Government,  they  pall 
be  deemed  Rebels  and  Traitors :  And,  if  the  Word 
otberwife,  as  Mr.  Solicitor  insinuated,  would 
bring  the  Prifoner  within  the  Danger  of  that 
A6t,  then  every  Breach  of  the  Peace,  every 
Quarrel,  or  trifling  Battery,  might  be  con- 
flrued  High-Treafon  ;  but  in  Truth,  their  Af- 
fembliesin  the  Plantations  could  not  make  or  declare 
any  new  Species  of  Treafon,  which  was  not  com- 
prehended in  2.5  Edw.  III.  or  fome  fabfequent 
Statute. 

The  Counfel  alfo  objecting,  that  two  of 
the  Jury  were  Aliens,  the  Court  anfwered, 
this  might  have  been  a  good  Caufe  of  Challenge 
before  the  Jurors  were  fworn  j  but  it  was  now 
too  late  to  make  that  Exception  *.  And,  in  ifiort, 
over-ruled  every  other  Exception,  how  mate- 
rial foever  ;  and  declared  that  they  were  not 
iufficient  to  arreft  Judgment  upon.  Where- 
upon Sentence  was  pronounced  upon  Colonel 
Bayatd,  as  a  Traitor  ;  as  it  was  alio  upon  Al- 
derman Hutchins,  who  had  been  tried  and  con- 
demned for  the  like  pretended  Treafon  •,  but  it 
feems  they  were  afterwards  reprieved  -and  I  do 
not  find  that  either  of  them  were  ever  executed. 

From  this  Trial  we  may  obferve,  what  Ty- 
rants fpmo  of  our  Plantation  Governors  are. 


They  copy  after,  or  rather  improve  upon,  their  li°x- 
Mailers;  And  if  any  Man  dares  to  oppofe  their  ^W.III. 
Avarice  or  Ambition,  a  Plot  is  frequently  ^^^^ 
trumped  up,  and  a  Charge  oi  High-Treafon 
brought,  to  confound  and  deftroy  the  belt  of 
the  King's  Subjects.  They  make  or  interpret 
the  molt  innocent  Aclions  to  be  Treafon  -  and 
never  want  Judges  and  Lawyers  to  counte- 
nance their  Oppreffions,  who  fhare  the  Plunder 
of  the  unhappy  Sufferers  with  them :  But  this 
Profecution,  if  it  be  fairly  related,  exceeds 
any  Thing  we  ever  met  with  on  this  Side  the 
Atlantick  Ocean  :  They  do  not  only  make  petiti- 
oning the  King  or  Parliament  of  England  Trea- 
fon, but  they  break  through  all  the  Rules  of 
Right  Reafon,  and  Juftice,  to  get  Men  con- 
victed. Belides  many  other  arbitrary  Stretches^ 
we  find  their  pious  Chief  Juftice  Atwood  direct-  - 
ingthe  Jury,That,whether  theFacls  wereHigh- 
Tr'eafon  or  not,  they  might  fafely  find  the 
Prifoner  guilty  of  High-Treafon ;  and,  by  his 
own  Confeffion,  he  wrote  to  and  tampered 
with  the  Petty  Jury,  when  they  were  with- 
drawn to  conlider  of  their  Verdi6L  But,  if 
this  be  Law  in  the  Weft-Indies,  I  am  fure  it  is 
not  fo  in  England ;  and  the  Prifoner's  Counfel 
bravely  maintained,  that  they  could  conftitute 
no  new  Treafons,  or  Methods  of  Trial,  buc 
what  were  agreeable  to  the  Laws  of  England; 
If  this  be  fo,  there  is  no  doubt  but  Colonel 
Bayard  had  great  In  juftice  done  him ;  and  it 
is  amazing  to  me,  that  Atwood  was  not  made 
an  Example  of  in  England,  who  gave  it  out  for 
Law,  That  it  was  High-Treafon  to  prefer  a  Pe- 
tition to  the  Parliament  of  England,  when  they 
found  themfelves  oppreffed  by  their  Governors. 

But  if  the  Englip  in  our  Plantations  have  a 
Right  to  be  governed  by  the  Laws  of  Eng- 
land, and  fuch  By-Laws  as  are  made  there 
that  are  not  inconfiftent  with  the  Laws  of 
England,  and  fometimes  meet  with  an  honeft 
Governor,  who  fees  the  Laws  duly  executed^ 
what  is  the  Condition  of  our  poor  Negroe 
Slaves  in  that  Part  of  the  World,  who  muft 
be  looked  upon  however  as  Subjects,  and 
ought  to  be  under  the  Protection  of  the  Laws 
and  Government  of  England?  How  are  thefe 
unfortunate  Wretches,  far  from  being  the  bet- 
ter for  our  admirable  Laws  and  Conftitution  ? 
No  fort  of  Cruelty  or  Oppreffion,  but  what  is 
exercifed  upon  them  without  Controul.  Though 
Racks  and  Tortures  have  long  been  banifhed 
this  happy  Ifland,  yet  are  the  poor  Negroes 
in  our  Dominions  tortured  without  Mercy; 
and  this  under  a  Pretence,  that  they  are  of  a 
Nature  different  from  their  Matters,  and  are 
not  to  be  governed  by  gentler  Methods,  which 
is  certainly  a  falfe  and  barbarous  Notion ;  for  all 
Mankind  in  general  are  alike,  and  entitled  to  be 
treated  with  Humanity,  though  there  are  every 
where  fome  iroward  Tempers  :  The  Tyrants 
that  exercifc  thefe  Cruelties,  deferve  the  Name 
of  Savages  much  more  than  the  Negroe  Servants 
that  are  unfortunately  fallen  into  their  Hands  : 
But  I  fhall  have  Occalion  to  enlarge  upon  thisTo- 
pick  in  my  other  Work,  and  therelore  lhall  make 
no  further  Reflections  on  thefe  Barbarities  here; 
bu.t  conclude  my  Remarks  on  this  Trial,  with 
my  Wifhes,  that  either  the  Court,  or  Parlia- 
ment of  Great  Britain,  may  one  Day  caft  a 
favourable  Eye  on  our  Plantations,  and  make 
9  F  fome 
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lyoi.fome  Provifion,  that  the  SubjecY  there  may 
13W.  III.  foave  fome  Benefit  from  our  excellent  Laws 
l-rvN,/  and  Conftitution,  and  not  be  perpetually  har- 
rafTed  and  opprefTed  by  rapacious  Governors, 
and  neceffitous  Lawyers,  fent  thither  to  repair 
their  mattered  Fortunes,  by  fleecing  and  plun- 
dering our  Colonies,  fince  thefe  arc,  at  this 
Day,  (or  would  be,  if  they  were  encouraged), 


the  principal  Foundations  of  our  Wealth  and     17=1- 
Grandeur:   And   that     our  Negroe   Servanfs  ^W-I*1- 
there,  if  it  is  not  thought  fit  to  iuffer  them  to  V-rv>"* 
be  Chriftians,  and  to  treat  them  as  fuch,  may, 
however,  be  treated   with  Humanity,   and  as 
if  they  were  of  the  fame  Species,  though  they 
differ  from  us  in  Complexion. 


1702. 
1  Annas. 

Fuller'/ 
Vrial 


The  Trial  of  William    Fuller,    for    making   and  ^ 
publifhing  certain  faJfe   and  fcandalous    Libels,    in    the  ^y**. 
Court  of  Kings-Bench,   on  the   20th  of  May,   1702. 
i   Jlnna. 


Uhe  ^for- 
mation 
againjt 
him. 


\  N  Information  was  preferred  againft.  the 
_j("\  faid  William  Fuller,  by  Mr.  Attorney, 
"which  fet  forth,  That  the  Defendant,  being  an 
Impoitor,  and  Common  Lyar,  and  malicioufly 
intending  the  late  King  William  and  his  Sub- 
jects to  delude  and  deceive,  and  Difcords  be- 
tween the  faid  late  King,  the  Peers,  and  other 
great  Officers  and  Subjects  of  the  King  to  excite, 
and  to  bring  them  into  Hatred  and  Contempt  of 
the  faid  late  King:  And  in  order  fraudulent- 
ly to  obtain  great  Sums  of  Money  from  the  faid 
late  King,  he,  the  faid  William  Fuller,  did  mali- 
cioufly write,  print,  and  publifh  a  certain  fcanda- 
lous and  defamatory  Libel,  entitled,  Original 
Letters  of  the  late  King  James,  to  hisgreatejl  Friends 
in  England,  with  the  Depositions  o/Thomas  Jones 
and  Thomas  Widdrington  Efquires,  proving  m 
the  Corruption  lately  pratlifed  to  ruin  this  Nation. 
And  the  Information  further  fets  forth,  That 
the  Defendant  did  frame  and  publifh  another 
'falfe  and  fcandalous  Libel,  entitled,  Twenty 
fix  Depofitions  .of  Perfons  of  Jgiiahty  and  Worth  ; 
wherein  Jones  is  faid  to  have  made  Oath,  that 
he  distributed  180000/.  among  King  Williams 
Minifters,  and  Members  of  Parliament,  in  or- 
der to  corrupt  them. 
Mr.Jttw-  Mr.  Attorney,  Sir  Edward  Nortbey,  in  open- 
wry  opens  jng  the  Evidence  againft  the  Defendant,  ob- 
ferved,  That  he  had  been  fame  Time  fetting 
up  for  an  Evidence,  pretending  to  difcover  a 
fecret  Correfpondence  between  the  la^  King 
James  and  feveral  Perfons  here  in  England. 
He  made  an  Offer  of  fome  fuch  Difcovery  a- 
bout  ten  Years  ago  5,  and  he  then  applied  him- 
felf  to  theHoufe  of  Commons,  and  they  gave 
him  Time  to  produce  his  WitnefTes  •  but  after 
all,  he  could  produce  none  •,  and  the  Houfe 
ordered  him  to  be  profecuted  as  a  Cheat  and 
Impoitor  •,  and  he  was  profecuted  accordingly, 
convi&ed,  and  fet  in  the  Pillory.  Now,  fome 
Time  laft  Winter,  he  did  apply  himfelf  to  fome 
of  the  late  King's  Minifters,  and  pretended  be 
would  produce  Thomas  Jones  and  Thomas  Wid- 
dcrington,  to  make  confiderable  Difcoveries. 
They  heard  him  •  but  hc.oould  never  produce 
thefe  Men  before  them;  and  afterwards,  ha- 
ving no  Encouragement  from  them,  he  took  on 
him  to  publifh  thefe  two  Books,  mentioned  in 
the  Information,  whereof  he  ftands  now  ac- 
cufed.     He    afterwards  applied  himfelf  to  the 
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Houfe  of  Lords  ;  and  they  heard  what  he  had 
to  fay,  aud  gave  him  Time  to  produce  his  Wit- 
nefTes ;  but  he  could  not  do  it ;  and  thereupon 
the  Lords  were  pleafed  to  direct  this  Profecu- 
tion.  Then  he  applied  himfelf  to  the  Houfe 
of  Commons,  and  they  gave,  him  Time  likewife 
to  produce  his  Witnefles ;  but  he  could  pro- 
duce none-,  where  upoathey  voted  him  a  Cheat, 
a  falfe  Accufer,  and  an  incorrigible  Rogue. 
My  Lord,  thefe  Books  were  publiihed  with  a 
very  malicious  Defign  ;  and  not  doubt  he  had 
other  '  People,  who  do  not  now  appear,  to 
fupport  him  in  it ;  and  I  doubt  not  but  he 
would  have  fet  up  WitnefTes  to  have  fworn 
whatever  he  would  have  them,  if  he  had 
met  with  any  Encouragement.  He  has  the  Im- 
pudence to  put  in  the  Frontifpiece  of  his  Books, 
Publifhed  by  Command  -,  but  being  asked  in  the 
Houie  of  Peers,  By  whole  Command?  He 
faid,  it  was  by  his  own  Command  :  And  he 
has  publiihed  in  the  Books,  that  he  would 
produce  WitnefTes  to  prove  the  distributing  of 
1 80,  coo/,  to  Perfons  in  Places  of  Truft,  and 
to  produce  Receipts  for  the  fame  ;  and  he  hath 
an  Opportunity  now  of  doing  it. 

The  King's  Counfel  alfo  obferved,  That  this 
was  the  Man  that  had  applied  himfelf  to  the 
Parliament,  and  to  fo  many  Minifters  of  State, 
pretending  to  make  Difcoveries  in  Relation  to 
the  Birth  of  the  pretended  Prince  of  Wales. 

Then  the  Evidence  being  called,  to  prove  He  conftf- 
tha.t  Fuller  handed  thefe  Libels  to  the  Prefs,  f"theU- 
he  acknowledged,  he  caufed  both  of  them  to 
be  printed  and  publifhed  :  And  faid,  he  could 
make  it  appear  that  what  was  related  in  thofe 
Books  was  true  •,  and  he  would  produce  Jones 
to  prove  it,  if  his  Lordfhip  would  give  him 
his  Warrant  to  indemnify  him,  without  which 
he  durft  not  appear. 

The  Court  anfwered,  He  had  made  the 
fame  Pretence  before  the  Lords  and  Commons, 
charging  a  great  many  Perfons  with  correfpond- 
ing  with  France,  and  affirming,  that  Jones 
would  prove  it  by  undeniable  Demonstration, 
that  he  had  diflributed  more  than  180,000/. 
by  the  French  King's  Orders,  to  feveral  Perfons 
employed  in  the  Government,  but  produced 
no  Manner  of  Proof  of  this. 

Fuller  faid,  He  had  been  fummoned  before 
the   Lords   and  Commons,  indeed,  but  they 

would 
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would  not  grant  him  their  Warrant  to  bring 
up  Jones,  aqd  indemnify  him  ;  nor  could  he 
produce  him  here  without  his  Lofdfhip's  War- 
rant. 

Then  the  Chief  Juftice  obferved  to  the  Jury, 
That  he  had  acknowledged  the  printing  theie 
Books,  and  that  he  had  no  manner  of  Proof 
of  what  he  advanced  in  them  :  And  thereupon 
the  Jury,  without  going  from  the  Bar,  found 
him  Guilty  ;  and  he  was  fentenced  to  Hand 
three  Times  in  the  Pillory ;  to  be  fent  to  the 
Houfe  of  Correction,  there  to  be  whipped,  and 
kept  to  hard  Labour  for  five  Months  ;  to  pay 
a  Fine  of  one  thoufand  Marks,  and  remain  in 


Prifon   till   it  wa£  paid  :  And  being  fet  in  the     1702. 
Pillory  accordingly ,    he  was  feverely  pelted  by  the   1  Auk;. 
Mob.         -  ^y^' 

This  Man  equalled  the  celebrated  Titus  Oates  Remarks. 
in  Impudence,  and  had  as  much  Cunning  and 
Knavery  in  his  Constitution,  but  did  not  meet 
with  equal  Succefs,  wanting  thofe  glorious  Pa- 
triots his  Brother  in  Iniquity  met  with,  to  fup- 
port  his  Evidence  :  He  was,  however,  more 
fortunate  than  Titus  in  one  Pvefpedf.  ;  namely, 
to  be  believed  in  his  Narrative  of  the  Warm- 
ing-Pan  Plot,  by  that  Right  Reverend  and  II- 
luttrious  Writer,  Bi/hop  Burnet. 
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The  Trial  of  Colonel  Richard  Kirby,  Captain 
John  Constable,  Captain  Cooper  Wade,  Cap- 
tain Samuel  Vincent,  and  Captain  Christo- 
pher Fogg,  for  Cowardice,  and  Breach  of  Orders, 
at  a  Court-Martial,  held  on  Board  the  Bredah,  in  Port- 
Royal  Harbour  in  Jamaica,  on  the  8  th,  9th,  10th,  and 
1  2  th  Days  of  October,  1702.  1  Annas.  The  Honour- 
able WMiani  Whijion,  Efq;  Rear- Admiral,   Prelident. 


1701. 

1  Annas. 


V 


ADMIRAL  Bembow  commanding  a  Squa- 
dron of  Men  of  War  in  the  Weft- Indies, 
for  the  Protection  of  our  Trade,  and  under* 
Handing  that  Du  Cajfe  was  exj)e&ed  with  a 
French  Squadron  at  Hifpaniola,  placed  himfelf 
off  St.  Martha,  in  a  Station  where  it  was  moft 
likely  to  intercept  him;  and,  according  to  his 
Expectations,  on  the  19th  of  Augujl,  Da  Cajfe 
appeared  in  View,  with  ten  Sail  ot  French  and 
Spaniards,  viz.  four  feventy-gun  Ships,  one  ot 
forty  Guns,  and  the  other  five  fmall  Ships  : 
Admiral  Bembow  having  feven  Men  of  War 
under,  his  Command,  of  pretty  good  Force, 
engaged  the  -Enemy  in  the ,  Bredah,  and  was 
pretty  well  feconded  by  Captain"  Vincent  in  The 
Falmouth,  and  Captain  Walton  in  The  RuJJ'el  : 
But  the  reft  of  his  Captains  refuting  to  Fight, 
and  the  Admiral  being  wounded,  he  was  obli- 
ged to  difcontinue  the  Fight,  and  return  to 
Jamaica,  where  he  caufed  the  Captains  that 
abandoned  him,  to  be  tried  at  a  Court-Martial, 
for  Cowardice  and  Breach  of  Orders. 

The  Witnellcs  for  the  Queen  againft  the  faid 
Colonel  Richard  Kirby,  were  the  Honourable 
John  Bembow,  Efq-,  Admiral,  two  Captains, 
eight  Lieutenants,  five  Mailers,  and  five  in- 
ferior Officers,  who  teftified,  That  the  Signal 
of  Battel  being  given  on  the  the  1  jth  of  Au- 
gust, at  Three  in  the  Afternoon,  and  the  faid 
Colonel  Kirby  having  the  Van,  he  appeared  fo 
backward  to  engage,  that  the  Admiral  was 
forced  to  fend  his  Boat  on  Board  him,  and 
command  htm  to  make  more  Sail,  and  get  a- 
brcaftof  the  Enemy's  Van  :  That  the  Fight  be- 
gan about  Four,  and  that  Kirby  did  not  fire  a- 
bove  three  Broadfides,  and  then  luffed  up  out  of 


the  Line,  and  out  of  Gun-fhot,  leaving  the  Ad-4 
miral  engaged  with  two  French  Ships  till  it  was 
dark. 

That  the  20th,  at  Day-light,  the  Admiral, 
and  The  Ruby,  George  Walton  Commander,  were 
within  Shot  of  all  the  Enemy's  Ships,  but  Co^ 
lonel  Kirby  was  three  or  four  Miles  a-ftern  : 
Then  the  Admiral  made  a  new  Line,  and  took 
the  Van  himfelf,  with  a  Command  to  the  faid 
Kirby,  to  keep  his  Line,  which  he  promifed  to 
do  ;  but  did  not,  keeping  two  or  three  Miles 
a-ftern. 

That  the  aift,  at  Day-light,  the  *\dmiral 
was  on  the  Quarter  of  the  ad  Ship  of  the  Ene- 
my, and  The  Ruby  on  the  Broad-fide  very  near  ; 
and  the  Ruby  was  fo  much  difabled,  that  Ihe  was 
forced  to  be  towed  off :  That  this  Act  ion  lafted 
two  Hours,  during  which  Time  Kirby  lay 
a-broadfide  of  the  ftern- moft  Ship,  and  the  Ad- 
miral commanded  him  twice  to  ply  his  Broad- 
rides,  but  he  fired  not  a  Gun;  and  threatened 
to  run  the  Boatfwain  through  with  his  Sword, 
when  he  repeated  the  Admiral's  Orders  to  him : 
And  that,  had  the  faid  Kirby  and  Conftable  done 
their  Duty,  they  muft  have  taken  or  deftroy- 
cd  the  faid  French  Ships. 

That  the  Admiral  continued  the  Chafe  all 
Night  •,  and  that  the  22d  in  the  Morning,  Kirby  y 
with  the  reft  of  the  Ships  (except  The  Falmouth) 
was  three  or  four  Miles  a-ftern,  and  never 
came  up,  as  if  they  had  aDefign  to  facrificethc 
Admiral  to  the  Enemy  :  That  by  this  Means, 
a  FlemiJhShip,  in  Moniieur  Du  Cafe's  Company, 
on  Board  which  were  all  the  French  and  Spanilh 
new  Governors,  and  other  Officers,  made  her 
Efcape. 

That 
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i7oz.  That  the  2.3d,  the  Admiral  and  The  Fahnculh 

i  Anns:.  continued  the  Purfuit,  but  Kirby  and  the  reft  were 
L/"v*^  three  or  four  Miles  a-ftern. 

That  the  24th,  about  Two  in  the  Morning, 
the  Admiral  and  The  Falmouth  came  up  with  the 
Stern-moft  of  the  Enemy,  but  Kirby  and  the  reft 
were  three  or  four  Miles  a-ftern :  That  after- 
wards Kirby,  being  pretty  near  the  faid  ftern- 
moft  Ship  of  the  Enemy,  fired  above  twelve 
Guns  at  her,  but,  fearing  a  Return  from  her, 
ran  away,  although  fhe  was  near  difabled,  and 
the  other  Ships  followed  him  :-That  the  other 
three  French  Ships,  feeing  the  Cowardice  of  the 
Englijh,  although  they  were  three  or  four  Miles 
Diftance,  bore  down  upon  the  Admiral,  and 
refcued  the  faid  difabled  Ship :  That  this  Day 
the  Admiral's  Leg  was  broke,  who,  notwith- 
ftanding,  commanded  the  Fight  to  be  vigorous- 
ly continued,  and  fent  to  all  the  Captains  to 
keep  their  Line,  and  behave  themfelves  like 
Englijhmen:  That  upon  this  Kirby  came  on 
Board  the  Admiral,  and  diffuaded  him  from 
fighting,  and  drew  up  a  Paper  of  his  Reafons 
for  not  fighting,  which  he  procured  the  reft  of 
the  Captains  to  fign  }  and  that,  during  the  Fight, 
he  dodged  behind  the  Mizen-Maft,  and  difcou- 
raged  his  Men  -,  and  that  he  amended  the  Ma- 
iler's Journal  of  the  Fight  according  to  his  own 
Inclinations. 
Kirby 's  Colonel  Kirby  denied  the  whole  Charge,  ex- 
Defence.  cept  his  figning  the  abovefaid  Writing,  and 
brought  feveral  Witneffes  to  his  Behaviour  dur- 
ing the  Action  ;  but  they  faid  little  to  the  Pur- 
pofe.  ^And  Colonel  Kirby  being  afked,  Why 
he  did  not  fire  at  the  Enemy's  ftern-moft  Ship, 
which  lay  point-blank  with  him  the  21ft  of  Au- 
guft?  he  replied,  Becaufe  they  did  not  fire  at 
him,  for  that  they  had  a  Refpecl  for  him  :  Which 
Words  he  repeated  three  feveral  Times  during 
his  Triah 

Upon  due  Confideration  of  the  Premifes,  and 
of  the  great  Advantages  the  Englijh  had  in 
Number  of  Ships,  being  feven  to  four,  and  of 
Guns  12.2.  more  than  the  Enemy  ;  the  Court 
was  of  Opinion,  that  he  fell  under  the  nth, 
12th,  14th,  and  20th  Articles  of  War  •,  and 
adjudged  accordingly,  that  he  be  fhot  to  Death  •, 
Condemned  DUf.  further  decreed,  that  his  Execution  fhould 
iobejbot.  be  refpited  till  Her  Majefty's  Pleafure  were 
known. 

The  Witneffes  againft  Captain  Conftabk  tefti- 

fied,  that  he  never  kept  his  firft  or  fecond  Line 

of  Battel,    but  acted  in  all  Things  as  Colonel 

Kirby  had  done,  to  the  Differvice  of  Her  Maje- 

fty,   &c.    and  that  he   was  drunk  during  the 

Fight. 

Confta-         He  called  feveral  Witneffes  to  his  Behaviour, 

ble'j  Be-  wj10  ajj  declared,   he   kept  the  Quarter-Deck 

fence.         during   the  Engagement,   and  encouraged  his 

Men  to  fight :  That  the  Meffage  fent  him  by 

the   Admiral,    was   mifunderftood   by    himfelf 

and  feveral  of  his  Men  ;  and  he  prayed  the  Mer* 

cy  of  the  Court. 

The  Court  were  of  Opinion,  that  Captain 
John  Conftable  fell  under  the  12th,  14th,  and 
20th  Articles  of  War,  and  adjudged  him  to  be 


immediately  cafhiered,  and  rendered  incapable 
of  ferving  Her  Majefty,  and  be  imprifoned  dur- 
ing Her  Majefty's  Pleafure,  and  fent  to  England 
in  the  firft  Ship. 

The  Witneffes  againft  Captain  Wade  depofed, 
That  he  never  kept  the  Line  of  Battel,  fired  all 
his  Shot  in  vain,  not  reaching  half  Way  to  the 
Enemy  ;  that  his  Officers  telling  him  of  it,  he 
commanded  them  to  fire,  faying,  the  Admiral 
wpuld  not  believe  they  fought,  if  they  did  not 
continue  the  Fire  :  That  his  Ship  received  but 
one  Shot ;  and  that  he  was  drunk  during  the 
greateft  Part  of  the-  Action  :  That  he  figned  the 
aforefaid  Paper,  &c.  and  during  the  Fight,  ar- 
raigned the  Courage  and  Conduct  of  the  Ad- 
miral. 

He  denied  the  Charge,  called  fome  Witneffes,  Wade'* 
who  faid  little  in  his  Behalf ;  and  then  begged  Defence. 
the  Mercy  of  the  Court. 

The  Court  was   of  Opinion,   that  the  faid 
Cooper  Wade  fell  under  the  nth,  12th,  14th, 
and  20th  Articles  of  War,  and  adjudged  him  to 
be  fhot  to  Death  •,    but  refpited  his  Execution  &„jem„ej 
till  Her  Majefty's  Pleafure  was  known.  to  bejbot. 

Captain  Samuel  Vincent,    Commander  of  the  <fhe  De-  ■ 
Falmouth,  and  Captain  Chriftophejr  Fogg,  Com-  fence  of 
mander  of  The  Bredah  (the  Admiral),  were  tried  vincent 
for  figning  the  abovefaid  Paper  againft  fighting  ;  md  Fogg' 
and  faid,  in  their  Defence,  That  being  deferted 
in  each  Day's  Engagement  by  the  reft  of  the 
Fleet,  they  had  Reafon  to  apprehend  their  be- 
ing taken  by  the  Enemy  :    And  Admiral  Bern- 
bow  coming  into  Court,   declared,  that  during 
the  fix  Days  Fight,  the  faid  Captain  Fogg  be- 
haved himfelf  with  great  Courage  and  Conduct ; 
and  that  Captain  Vincent  behaved  himfelf  va- 
liantly, and  defired  Leave  to  come  to  the  Ad- 
miral's Afiiftance,  then  engaged  with  the  Ene- 
my, and  deferted  by  all  the  reft  of  the  faid  Ships ; 
which  he  did  to  the  Relief  of  the  faid  Admiral, 
who  otherwife  had  fallen  into  the  Hands  of  Mon- 
fieur  Du  Cajfe. 

The  Court  being  of  Opinion,  that  the  fign- 
ing of  the  aforefaid  Paper  brought  them  under 
the  Cenfure  of  the  20th  Article  of  War,  ad- 
judged Captain  Samuel  Vincent  and  Captain  Chri- 
ftopher  Fogg  to  be  fufpended  ;  but  the  Execution 
thereof  was  refpited  till  his  Royal  Highnefs 
Prince  George  of  Denmark,  Lord  High  Admiral 
of  England,  &c.  his  Pleafure  be  known. 

Captain  Thomas  Hudfon,  Commander  of  The 
Pendennis,  died  on  Board  his  faid  Ship,  in  the 
Harbour  of  Port-Royal,  in  Jamaica. 

Admiral  Bembow  died  of  the  Wounds  he  re-  Admkti 
ceived  in  this  Engagement  at  Jamaica,  on  the  Bembow, 
Fourth  of  November  ;   and  the  Queen  did  him  &es  of  bit 
that  Juftice  to  order  the  Captains,    Kirby  and  Jfr°u'"th 
Wade,  who  facrificed  him  to  the  Enemy,  to  be 
fhot  to  Death  ;  and  they  were  executed  accord-  Kirby  W 
ingly  on  Ship-board,  in  Plymouth  Harbour,  not  Wade 
being  fuffered  to  fet  their  Feet  on  Shore  in  Eng-  execute* 
land  again,  after  they  had  fo  fhamefully  defert- 
ed their  Admiral,  and  dishonoured  their  Coun- 
try :  But  thus  it  will  ever  be,  where  Men  are  pre- 
ferred for  Money  and  Friendfhip,  and  not  for 
their  Merit. 


The 
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*]ZL,  The  Trial  of  HaagenSwendsen, 
si^     ton,  John  Hartwell,   and- John  Spurr,  for^"^ 
"?***     I^fowy,"  at  the  Gfyeetfs-Bench  Bar,  on  the  25  th  of  M- 
vetnber,    1702.     1  A^. 


*TbelncSS- 
mer,t. 


Mr.  Solici- 
tor opens 
the  Evi- 
dence. 


1HE  Indictment  charged,  That  Mrs.  Plea- 
£  y2?«/  Rawlins,  being  a  Virgin,  and  Gran- 
daughter  and  Heir  of  William  Rawlins,  Senior, 
deceafed,  and  Daughter  and  Heir  of  William 
Rawlins,  Junior,  deceafed  •,  and  being  above 
the  Age  of  fixteen  Years,  and  under  the  Age  of 
Eighteen  ;  and  having  an  Eftate  in  Moveables, 
and  in  Lands  and  Tenements,  viz.  in  Money, 
Goods,  and  Chattels,  to  the  Value  of  loool. 
and  Lands  and  Tenements  of  the  Value  of  io  /. 
per  Annum,  to  the  Heirs  of  her  Body,  the  Prifo- 
ners  Baagen  Swendfen,  &c.  ('together  with  one 
'Thomas  Holt)  did,  on  the  6th  Day  of  November, 
ljca,  at  the  Parimof  St.  Giles's  in  the  Fields, 
in  the  County  of  Middle/ex,  for  the  Lucre  of  the 
Eftate  and  Subftance  of  the  faid  Pleafant  Raw- 
lins, unlawfully,  felonioufly,  and  violently,  and 
againft  the  Will  of  the  faid  Pleafant  Rawlins, 
take  and  carry  her  away,  with  an  Intent  to  mar- 
ry her  to  the  faid  Haagen  Swendfen ;  who  be- 
ing a  Man  of  a  difhoneft  Converfation,  and  of 
none,  or  a  very  little  Eftate  or  Subftance, 
did  then,  and  there,  by  the  Help  and  Procure- 
ment of  the  faid  other  Prifoners,  felonioufly 
marry  the  faid  Pleafant  R.awlins,  and  carnally 
know  her :  And  that  the  faid  Thomas  Holt,  the  Day 
and  Year  aforefaid,  did  knowingly  and  feloni- 
oufly receive  the  faid  Pleafant  Rawlins  and  Haa- 
gen Swendfen,  and  did  incite,  aid,  and  abet  the 
laid  Haagen  Swendfen  to  lie  with  the  faid  Pleafant 
Rawlins,-  and  carnally  know  her,  to  the  Difplea- 
fure  of  Almighty  God,  the  Difparagement  of 
the  faid  Pleafant  Rawlins,  the  Grief  of  her 
Friends,  againft  the  Queen's  Peace,  &c. 

Swendfen  being  a  Foreigner,  a  Jury  was  fworn, 
one  half  whereof  were  Foreigners. 

Then  Mr.  Solicitor-General  opened  the  Evi- 
dence, and  faid,  That  it  was  formerly  reckoned 
a  lefs  Crime  to  fteal  a  Fortune  of  ten  thoufand 
Pounds,  than  to  fteal  the  Value  of  a  Shilling  of 
her  Money  or  Goods ;  but,  m  the  third  Year  of 
Henry  VII.  to  cure  this  Defect  in  the  Law,  a 
Statute  was  made,  whereby  the  taking  away  a 
Woman,  having  Lands  or  Goods,  or  being  an 
Heir  apparent,  contrary  to  her  Will,  and  af- 
terwards marrying  her,  was  made  Felony  ;  and 
upon  this  Law  the  prefent  Indictment  is  grounded. 
Pleafant  Rawlins  was  the  Daughter  of 
Mr.  William  Rawlins,  who  having  left  her  '  a 
considerable  Eftate,  appointed  George  Bright 
and  William  Busby  her  Guardians.  Mr.  Bright 
being  dead,  the  other  Guardian,  Mr.  Busby,  for 
the  better  Education  of  Mrs.  Rawlins,  placed 
her  under  the  Care  of  his  Sifter,  Sabina  Busby  : 
Mrs.  Busby  and  Mrs.  Rawlins  have  lodged,  a- 
bout  three  Years  laft  paft,  at  the  Houfe  of  the 
Widow  Nightingale.  Haagen  Swendfen,  with 
Mrs.  Baynton,  lodged  at  Mrs.  Blake's  in  Hol- 
iourn,  and  there  they  firft  projected  and  con- 
trived how  they  might  make  a  Prey  of  this 


young  Gentlewoman.  The  firft  Step  they  took 
towards  executing  this  Defign,  was,  to  get  Lodg- 
ings at  Mrs.  Nightingale's  Houfe  for  Mrs.  Bayn- 
ton  ;  for  which  Purpofe  fhe  was  to  pafs  for  a 
Country  Gentlewoman,  of  a  plentiful  Fortune  : 
One  Mrs'.  St.  John  was  fent  to  Mrs.  Nightingale 
to  take  Lodgings  for  Mrs.  Baynton,  commend- 
ing her  to  be  a  very  good  Woman,  and  that 
having  the  Misfortune  of  a  Law-Suit,  and  be- 
ing obliged  for  that  Reafon  to  attend  it  in 
Town,  'twas  her  greateft  Care  to  lodge  in  fo  re- 
putable a  Houfe  as  Mrs. Nightingale's  was:  Under 
this  Pretence  Lodgings  were  there  taken  for  her. 
At  her  firft  coming,  fhe  was  forced  to  put  on  a 
Difguife  ;  fhe  feemed  to  live  a  virtuous  Life, 
that  fhe  might  ingratiate  herfelf  into  the  Favour 
of  the  Family,  as  often  as  fhe  had  an  Opportu- 
nity of  converfing  with  any  of  them  :  She  pre- 
tended fhe  had  a  Brother  of  a  good  Eftate,  one 
of  the  beft  Men  in  the  World ;  and  fhe  hoped 
he  would  fhortly  come  to  Town,  that  fhe  might 
fee  him.  In  a  little  Time  after,  came  this  Swend- 
fen (being  nothing  related  to  her^),  and  appear- 
ed as  her  Brother,  and  frequently  vifited  her 
under  Pretence  of  that  Relation.  But  Mrs. 
Baynton  was  too  well  known  in  Town  to  conti- 
nue long  undifcovered  :  Notice  was  foon  given 
to  Mrs.  Busby,  of  the  vicious  Life  Mrs.  Baynton 
had  led,  and  that  fhe  was  not  fit  to  be  in  the  fame 
Houfe  with  her.  Mrs.  Baynton  having  difcover- 
ed  this,  and  finding  fhe  had  no  Time  to  bring 
about  her  Defigns  by  Frauds  and  Wiles,  and 
that  no  other  Way  was  left  but  open  Force,  the 
Prifoner  at  the  Bar  and  fhe  took  Meafures  ac- 
cordingly •,  and,  in  Order  thereto,  'twas  agreed, 
that  a  Writ  lhould  be  taken  out  againft  Mrs. 
Rawlins :  Mrs.  Baynton  contrives  to  get  Mrs. 
Rawlins,  and  Mrs.  Busby  into  a  Coach,  and,  at 
a  Place  appointed,  a  Signal  was  given,  and  the 
Writ  executed  ;  and  Mrs.  Busby,  Mrs.  Rawlins^ 
and  Mrs.  Baynton  were  all  carried  in  a  Coach  to 
the '  Star  and  Garter  Tavern  in  Drury-Laney 
where  particular  Care  was  taken  to  feparate  Mrs. 
Busby  and  Mrs.  Rawlins,  becaufe,  unlefs  they 
did  that,  they  could  not  hope  to  accomplish, 
their  Defigns :  Mrs.  Busby  was  by  Force  kept  at 
that  Tavern,  without  any  Procefs  againft  her, 
till  the  Marriage  was  over  ;  but  Mrs.  Rawlins 
was  forcibly  carried  to  Hartwell's,  the  Bailiff's, 
Houfe.  Mrs.  Baynton  pretended  to  be  much 
concerned  for  Mrs.  Rawlinsy  and  went  in  all 
Hafte  to  call  fome  of  her  Friends  to  be  Bail  for 
her.  Some  Time  after  Mrs.  Rawlins  had  got  to 
Hartwell's,  in  comes  Mrs.  Baynton,  pretending 
that,  by  mere  Accident,  fhe  had  difcovered  her 
being  there,  hearing  her  Name  as  flie  was  paf- 
fing  by  the  Door  •,  that  fhe  had  been  in  Search, 
but  could  find  no  Help,  and  that  her  laft  Hopes 
was  her  dear  Brother  Swendfen,  and  fhe  doubted 
not  but  he  would  bail  her.  He,  by  Agreement, 
9  G  had 
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1702.     had  been  placed  near  the  Bailiffs,  and  lb  was  foon 
1  Annae.  found,  and  brought  thither,  and  was  very  ready 
v-x"v"v''  to  affift  her.      In   order  to  her  Difcharge,  'the 
Prifoner,  the  Bailiff,  and  Mrs.   Baynton,    carry 
Mrs.   Rawlins  to  another  Tavern,  where   they 
had   a   Parfon  ready    for   their  Purpofe  •,    and 
there  this  young  Gentlewoman,  through  divers 
Artifices,  was  conftrained  to  marry  him. 
The  Evi-       The  Evidence  for   the  King,    being   called, 
dence-        Mr.  William  Busby,  Guardian  to  Mrs.  Rawlins., 
was  fworn,    and    teftified,  That   fhe   was   the 
Daughter  of  William  Rawlins,  deceased  ;    who 
left  his  Eftate  to  Dr.    Bright  and  this  Witnefs, 
to  be  fold  for  the  Payment  of  his  Debts  and  Le- 
gacies, and  gave  the  Surplufage  to  his  Daugh- 
ter," which  amounted   to   about  2000   Pounds ; 
and  fhe  had  alio  an    Eftate   in   Lands,    of  the 
Value  of  twenty  Pounds  a  Year  ;  and  that  fhe 
was  at  this  Time  .  near  eighteen  Years  of  Age, 
and  unmarried. 

Mrs.  Nightingale  depofed,  That  Mrs.  Plea- 
fan  t  Rawlins,  and  Mrs.  Busby,  had  lodged  at 
her  Houfe  three  Years  ;  and  that  Mrs.  St.  John 
came  to  inquire  for  Lodgings  at  her  Houfe,  for 
a  Country  Lady,  ('which  afterwards  proved  to 
be  Mrs.  Baynton,  the  Prifoner) :  That  fhe  (the 
Witnefs,)  enquired  of  her  Character,  and  was 
informed,  Mrs.  Baynton  was  of  a  very  good  Fa- 
mily ;  whereupon  fhe  confented  fhe  fhould 
come  and  board  at  her  Houfe,  with  her  Maid, 
who  happened  to  be  a  Neighbour's  Daughter  : 
That  Mrs.  Baynton  afterwards  introduced  Mr. 
Swendfen,  as  her  Brother  ;  and  defired  he  might 
dine  at  her  Houfe,  which  fhe  agreed  he  fhould, 
at  the  Rate  of  Twelve-pence  a  Meal :  But  it 
1  was  not  long   before  they  perceived  an   extra- 

ordinary Familiarity  between  Mrs.  Baynton 
and  Mr.  Swendfen,  more  than  was  ufual  between 
Brother- and  Sifter,  and  fhe  gave  Notice  of  it  to 
the  Family,  defigning  to  have  given  Mrs. 
Baynton  Warning  ;  but  fhe  prevented  her,  by 
faying,  her  Affairs  permitted  her  going  into 
the  Country,  and  fhe  defigned  to  return  thither 
when  her  Month  was  up  :  She  did  not  go  how- 
ever, pretending  a  Fellow  was  come  to  Town, 
that  intended  to  put  a  Cheat  upon  her,  and  fhe 
muft  flay  a  Week  longer,  to  take  out  a  Statute 
againft  him. 

Mrs.  Busby  teftified,  That  her  Brother  Busby, 
being  one  of  Mrs.  Rawlins's  Guardians,  put 
her  under  the  Care  of  her  Husband  •,  who  dying 
about  three  Years  ago,  fhe  and  Mrs.  Rawlins 
went  and  boarded  with  Mrs.  Nightingale,  where 
they  had  continued  ever  fince  :  And  that  Mrs. 
Baynton,  coming  to  lodge  there  lately,  intro- 
duced Mr.  Swendfen  into  their  Company,,  who 
went  for  her  Sifter's  Husband :  And  Mrs. 
Nightingale  agreed,  that  he  might  dine  there  at 
Twelve-pence  a  Meal,  and  he  dined  there  ac- 
cordingly, nine  or  ten  Times  ;  but  at  length, 
obferving  an- extraordinary  Familiarity  between 
Mrs.  Baynton  and  Swendfen,  they  began  to  fuf- 
pect  her  Virtue. That  Mrs.  Baynton  know- 
ing it  was  their  Cuftom  to  go  to  Oxenden  Cha- 
pel every  Friday  Morning,  faid,  fhe  was  going 
to  Golden-Square,  and  would  take  them  in  her 
Coach,  and  fet  them  down  near  the  Chapel  •, 
and  accordingly  they  accepted  of  her  Offer,  and 
went  with  her  in  the  Coach  •,  but  being  come  to 
Dartmouth-Street,  they  heard  fome  body  bid  the 


Coach  flop  ;  and  immediately  Harlwell,  the  17C2 
Bailiff,  crowded  into  the  Coach,  and  laying  * Annx- 
hold  of  Mrs.  Rawlins,  faid,  his  Concern  was  L^v^w' 
with  that  Lady  and  the  Witnefs,  and  carried 
them  all  to  the  Star  and  Garter  Tavern  in  Drury- 
Lane :  That  fhe  intreated  him  to  carry 'them  to. 
Fleet-Street,  where  fhe  had  Friends  ; .  but  he 
was  angry,  and  would  not  hear  of  it ;  and  Mrs. 
Baynton  left  them,-  and  pretended  fhe  would  go 
fee  for  her  Friends  :  Whereupon  fhe  and  Mrs. 
Rawlins  were  in  a  great  Confirmation  ;  and 
fhe  (the  Witnefs)  took  Mrs.  Rawlins  by  the 
Arm,  and  faid,  She  would  live  and  die  with 
her;  but  the  Bailiffs  forced  them  afunder,  and 
carried  her  (the  Witnefs)  to  another  Roorm 
and  as  fhe  was  going,  fhe  put  her  Head  out  of 
a  Window,  and  cried,  Murder !  which  brought 
fome  of  the  Neighbours  in  5  but  the  Bailiffs  tell- 
ing them,  ft  was  an  Arreft,  they  would  jiot 
meddle  in  it ;  however,  a  little  Boy  offering  to 
go  of  an  Errand  for  her,  fhe  fent  for  two  Gen- 
tlemen, who  came  to  her  ;  and  after  a-  little 
Time,  the  Bailiffs  left  her  (the  Witnefs)  with  • 
the  Gentlemen,  without  taking  any  Bail ;  and 
fhe  never  faw  Mrs.  Rawlins  again,  till  the  next 
Day  at  Noon. 

Mrs.  Berkley  teftified,  That  fhe  demanding 
of 'Mr.  Swendfen,  when  he  was  apprehended, 
If  that  wicked  Woman,  Mrs.  Baynton,  was  his 
Sifter?  Heanfwered,  No;  but  he  had  gained 
his  End,  in  making  her  a  Tool  to  his  dear 
Wife :  He  would  gratify  her  for  what  fhe  had 
done,  and  put  her  away  on  Monday,  and  fee 
her  no  more.     - 

Blake  depofed,  That  Mr.  Swendfen  and  Mrs.' 
Baynton  lodged  at  his  Houfe  in  Red-Lion-Street „ 
fix  orfeven  Months:  That  he  had  known  Mrs. 
Baynton  thefe  twelve  Years ;  fhe  was  no  Country- 
Lady,  but  worked  for  her  Living,  and  went 
from  his  Houfe  five  or  fix  Weeks  before  this 
Matter  happened,  and  he  never  faw  any  Harm 
by  her. 

JVakeman,  the  Bailiff's  Follower  being  fworn, 
teftified,  That  Hariwell  took  him  and  Spurr  to 
Stretton-Grounds,    where  they  flopped  a  Coach, 
and  Hartwell  went  into  the  Coach,  and  arretted 
the  Lady  5  and  then  they  drove  to  the  Star  and 
Garter  in  Drury-Lane,    and   from   thence   fhe 
was  carried  to  Hartwell 's  Houfe :  That  one  Mr. 
Holt  took  this  Witnefs  from  Hartwell's  Houfe 
to  the  Five  Bells  in  TVitch-Street,   where  Tie  faw 
Mr.  Swendfen,    the  Prifoner  ;    and  Holt   made 
him  drink,  and  enquired  after   the   Lady  they 
had    arrefled :     That   returning   to  Hartwell's 
Houfe  again,  he  was  told,  the  Lady  was  carried 
to,  the   (fine-Tavern   in  Holbourn,    whither   he 
went,  and  law  Mr.  Swendfen   there;    and  the 
Lady  was  looking  out   of  a  Window   over-a- 
gainfl  the  Tavern  ;  he  did  not  fee  her  at  that 
Tavern  :  And,    it  being  demanded,    If  they 
had  any  Procefs  againft  Mrs.  Busby,  he  anfwer- 
ed,   None  at  all. 

Then  Mrs.  Pleafant  Rawlins  was  fworn,  and  Mrs.  _ 
gave  the  following  Evidence.  Rawlins'i 

I  was  in  a  Coach,  going  to  Oxenden  Chapel  £*'*w'* 
with  Mrs.  Busby  and  Mrs.  Baynton,  and  three 
Bailiffs  came  about  the  Coach,  and  carried  us  to 
the  Star  and  Garter  Tavern  in  Drury-Lane ; 
they  forced  me  up  Stairs  into  a  back  Room, 
but  we  got  into  a  forward  Room  j  we  had  not 
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been  there  long,  before  they  parted  Mrs.  Busby 
and  me :  Mrs.  Baynion  was  gone  for  our  Friends, 
as  llie  pretended.  I  was  in  a  very  great  Fright ;  and 
Mrs.  Busby  faying,  We  will  die  together,  they 
took  me  by  Force  from  her ;  Hart-well  fwore 
a  great  Oath,  and  thru  ft  me  down  Stairs,  and 
forced  me  out  of  a  back  Door  into  an  Alley. 
When  he  went  to  put  me  into  a  Coach,  I  cried 
out  Murder!  then  he  threatened  to  put  me  into 
Newgale.  Fie  carried  me  to  his  own  Houfe, 
where  Mrs.  Bay  tit  on  came  in,  pretending,  fhe 
heard  my  Name  as  me  was  going  by  ;  fhe  faid, 
me  would  fend  for  her  Brother,  who  mould  bail 
me.  He  came,  and  we  went  to  the  Vine-Tz- 
vern  in  Holboum,  where  I  was-an  Hour  or  two 
before  I  heard  any  thing  of  Marrying  ;  but  after 
we  had  dined,  me  begged  of  me  to  have  her 
Brother  •,  and  faid,  If  I  did  not  marry  him,  I 
mould  be  rained :  I  defired  my  Friends  might 
be  fent  for  •,  but  they  would  not  admit  of  it. 
She  asked  me  to  let  her  fee  the  Ring  off  my 
Finger;  which  I  refufing,  fhe  forced  it  from 
me,  and  faid,  fhe  would  go  and  get  a  Wedding 
Ring  made  by  it.  When  they  brought  the 
Ring,  they  faid  to  me,  Will  you  be  married  or 
no?  I  faid,  I  would  not,  without  the  Confent 
of  my  Friends:  They  faid,  if  I  did  not,  I 
fhould  be  ruined  for  ever  ;  and  they  brought  a 
Parfon  and  a  Clark  up  Stairs :  The  Parfon 
faying,  I  hear  there- is  a  Couple  to  be  married, 
asked  no  Queftions,  but  told  me,  If  I  did  not 
marry  this  Gentleman,  I  mould  be  fent  to  New- 
gate :  So,  with  many  Threats  and  Perfwafions, 
they  at  laft  prevailed  with  me  to  marry  •,  I  was 
forced  to  marry  him  out  of  Fear,  not  of  going 
to  Newgate,  but  of  being  murdered.  It  was  about 
Three  in  the  Afternoon  when  I  was  married,  and, 
about  Candle-Light,  they  carried  me  to  Blake's 
Houfe,  in  Red-Lion-Fields :  They  thruft  me  up 
Stairs,  and  ordered  to  have  a  Bed  lheeted.  Mrs. 
Baynton  bid  me  undrefs,  and  go  to  Bed  :  I  faid, 
I  would  not :  Then  fhe  faid,  fhe  would  pluck 
the  Clothes  off  my  Back  ;  and,  at  length,  fhe 
forced  me  to  go  to  Bed :  It  was  Saturday 
Morning  before  I  was  releafed  •,  then  fame  of 
my  Friends  came  to  the  Place  where  I  was. 

The  Lord  Chief  Juftice  demanding  of  Swend- 
fen,  What  Anfwef  he  gave  to  this  Evidence? 
He  faid,  He  was  very  much  unprepared,  hav- 
ing had  fo  little  Time  allowed  him,  and  defired 
.Counfel :  The  Court  anfwered,  He  could  not 
have  Counfel  ;  and  as  for  Time,  he  had  been 
told,  If  he  could  have  fhewn  any  Caufe,  his 
Trial  fhould  have  been  put  off:  Then  he  beg- 
ged very  importunately,  that  his  Wife  (Mrs. 
Rawlins)  might  ftand  by  herfelf*.  intimating, 
fhe  would  be  prompted  what  to  fay  by  the  Com- 
pany about  her :  The  Counfel  anfwered,  He 
did  this  on  Purpofe  to  frighten  her  •,  however, 
the  Court  at  length  confented  fne  fhould  remove 
to. another  Place:  After  which,  Swendfen  fiid, 
The  firff.  Time  he  was  at  Mrs.  Nightingale''?,, 
he  was  defired  by  Mrs.  Busby  and  Mrs.  Baynton 
to  make  a  Bowl  of  Punch  •,  which  he  did,  and 
they  were  very  merry  over  it :  Then  he  invited 
them  to  go  on  Board  a  Ship  ;  which  they  all 
did,  and,  in  a  mort  Time,  became  very  well  ac- 
quainted, infomuch,  that  they  invited  him  the 
Weekfollowing  to  partake  of  a  Treat*  accordingly 
he  went,  and  met  one  Mr.  Pugh  there,  who, 
at  that  Time,  courted   Mrs.  Rawlins  ;  but  the 


little  Time  he  (the    Prifoner)    was  acquainted     1702. 
with  her,  he  difcerned  fhe  had   a   Kindnefs  for  l  Annse- 
him,    as  he   had    for   her:   That  he  thereupon  ^/*VN*'> 
told  her,  he  could  not  be  eafy  while  fhe  fuffered 
Pugh  to  kifs  her  •,    fhe  bid  him  be  eafy,    and 
faid,  it  fhould  be  remedied, 

Here  Mrs.  Rawlins  denied  fhe  eVer  faid  any 
fuch  Words :  Then  Swendfen  demanded,  If  fhe 
did  not'  fay,  fhe  would  not  eat  a  Bit,  if  he  did. 
not  fit  by  her  ?  This  fhe  alfo  denied  ;  whereup- 
on he  demanded,  If  fhe  did  not  give  him  fome  ' 
Encouragement?  She  anfwered,  She  knew  of 
no  fuch  Thing. 

Then  the  Chief  Juftice  told  her,  She  ought 
to  fpeak  the  Truth,  becaufe  his  Life  depended 
on  it  -,  and  asked  her,  If  fhe  ever  did  admit 
his  Courtfhip  in  order  to  marry  him:  She  an- 
fwered, She  remembered  no  fuch  Thing,  fhe 
did  not  know  fhe  fhewed  him  any  more  Kind- 
nefs than  the  reft  of  the  Family  did  •,  nor  was 
ever  in  his  Company  alone. 

Then  the  Prifoner  faid,  That  once  after 
Dinner,  fhe  heaped  peeled  Walnuts  upon  his 
Plate,  till  the  Company  took  Notice  of  it:  That 
at  other  Times  fhe  kiffed  him,  and  fqueezed 
him  by  the  Hand ;  and  when  he  talked  of 
marrying  her,  feemed  very  well  pleafed  :  But 
fhe  denied  all  this,  and  faid,  fhe  never  was  with 
him  alone:  And  Mrs.  Busby  declared,  She  faw 
nothing  of  all  this.  Then  he  called  a  Picture-. 
Drawer,  to  give  an  Account  of  fome  amorous 
Converfation  between  them,  when  they  came 
to  his  Houfe  to  fee  Mrs.  Baynton's  Picture  that 
was  drawing  •,  but  the  Painter  could  teftify  no- 
thing of  that  Nature :  Whereupon  the  Chief 
Juftice  told  him,  He  was  in  a  great  deal  of 
Danger,  if  he  could  produce  no  better  Wit- 
neffes. 

The  Prifoner  protefted,  he  knew  nothing  of 
the  Arreft,  directly  or  indirectly,  till  he  faw 
her  in  the  Bailiff's  Houfe  :  And,  that  fhe  mar- 
ried him  with  as  much  Freedom  as  a  Woman 
could. 

Then  the  Chief  Juftice  bid  her  give  an  Ae- 
count,  how  lhe  was  carried  from  the  Bailiffs 
Houfe. 

Mrs.  Rawlins  anfwered;  When  I  was  at  Hart- 
well's,  the  Bailiffs  Houfe,  Mrs.  Baynton  pretend- 
ed to  come  by  accidentally,  and  that  fhe  heard 
my  Voice  ;  and  came  in,  and  faid,  How.  dp 
you  do,  Mrs,  Rawlins  ?  You  know  how  I  do, 
faid  I.  She  pretended  to  help  me,  and  propofed 
to  go  to  her  Brother  to  bail  me  •,  and  he  came* 
and  I  was  carried  from  thence  in  a  Coach  to  the 
Vine-Twern,  and  Swendfen  went  in  the  'Coach 
with  her. 

The    Prifoner   then   called    the    Parfon  that  g%e  prlr0 
married  them,    for   a  Witnefs,  who   depofed,  tiers Wlu 
That  a  Gentleman1  fetched  him  and   his   Clark  •*'/«• 
from  the  Fleet,  to  the  ^i/z<?-Tavern  in  Holbourn  ; 
and  being  introduced  to  the  Prifoner,  he  asked 
him,  What  he  was  to   do?    And  he  anfwered, 
to  marry   him  to   that  young  Gentlewoman  ; 
That  he  read  the  Licenfe,  and  found   it   a  true 
Licenfe  ;     and     asking   the   Lady  her  Name, 
found  it  to  be  the  fame  with  that  in  the  Licenfe  : 
Then  he  asked  her,  If  fhe  was  willing  to  be  mar- 
ried ?  and  fhe  faid,  fhe  was  willing  ;  and   ano- 
ther Gende woman  was  with   her,  that  faid'  fhe 
washer   Sifter:  W7hereupon   he  faid,    If  you 
confent,  and  your  Sifter  is  willing,    here  is  a 

Licenfe, 
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Licenfe,  and  I  believe  there  is  no  Danger  in 
marrying  you.  The  Chief  Juftice  demanded, 
V-^V>"'  If  the  Licenfe  directed  the  Marriage  ihould  be 
performed  in  a  Tavern  ?  and  if  he  took  the 
Queen's  Duty?  He  anfvvered,  No;  but  he  re- 
turned their  Names  to  the  Supervifors  ;  he  never 
married  any  in  a  Tavern  before,  and  would  ne- 
ver do  it  again ;  and  acknowledged,  he  ftaid 
and  dined  with  the  new-married  Couple. 

Then  he  called  Mr.  Cotchet  and  Mrs.  Cotcbet 
of  the  Fi»<?- Tavern,  as  Witneffes  ;  and  being 
afked  by  the  Chief  Juftice,  If  they  heard  any 
Noife,  or  faw  any  Violence  ufed  to  the  young 
Woman,  they  faid,  they  obferved  none :  That 
they  were  fhewn  a  lower  Room  when  they 
came  in,  but  chofe  to  go  up  Stairs;  and  foon 
after  Mr.  Holt,  the  Vintner,  came  down  and 
went  out ;  and  that  Hartwell,  the  Bailiff, 
told  them,  it  was  an  Arreft,  and  that  the  Par- 
fon  was  to  be  Bail  for  the  Lady  ;  but  afterwards 
they  faid,  there  was  a  Wedding  above,  and  they 
admired  at  it,  that  there  fhould  be  a  Wedding 
and  Bailiffs  there  :  And  after  all  was  over,  the 
Gentleman  and  the  Lady  went  out  at  the  Back- 
door, and  took  Coach,  and  the  Lady  did  not 
feem  difcontented. 

Sarah  Walker,  the  Cook  at  the  Vine,  depofed, 
That  when  the  young  Gentlewoman  came  in, 
fhe  heard  there  was  to  be  a  Wedding,  and  fhe 
went  up  Stairs  to  receive  Directions  for  the  Sup- 
per, and  the  young  Lady  fat  at  one  End  of  the 
Room,  and  feemed  very  melancholy  ;  and 
when  fhe  afked  her  what  Sauce  fhe  would  have, 
fhe  faid,  fhe  would  eat  nothing  at  all  ;  but 
when  fhe  went  away,  fhe  did  not  feem  melancholy. 
Blake*  the  Man's  Daughter  where  fhe  was  put 
to  Bed,  depofed,  That  they  came  to  their  Houfe 
about  three  or  four  o'Clock  in  the  Afternoon, 


Marriage*    and  this  is  the  Ring  that  married  us.     i7oz. 
Mrs.  Rawlins  anfwered,  fhe  did  not  know  but   1  Anna:: 
fhe  might  fay  fo,  for  fhe  was  not  in  her  Senfes,  *^s~v~*J 
and  did  not  know  what  fhe  faid  :    And   the 
Court  demanding,  If  fhe  had  been  in  Bed  then  ? 
fhe  anfwered,  Yes,  they  had  been  in  Bed  about 
an  Hour  ;    that  Mrs.  Baynton   threatened   her, 
and  faid,    fhe  muft  own  him  for  her  Husband, 
or  they  were  all  ruined. 

Then  Juftice  Baber  teftified,  That  on  Friday, 
the  6th  Inftant,  the  Prifoner*  the  Lady,  and 
another  came  to  his  Houfe,  in  York-Buildings, 
and  the  Prifoner  in  particular  defired  he  would 
adminifter  a  voluntary  Oath  to  her,  whe- 
ther fhe  was  married  to  him ;  but  he  did 
not  think  he  had  any  Thing  to  do  to  give 
fuch  an  Oath,  and  therefore  did  not  tender  it, 
and  perceived  fhe  was  in  great  Diforder ;  that 
they  came  to  him  in  a  Coach,  and  had  then  no 
Officer  with  them  ;  and  that  fhe  did  fay,;  vo- 
luntarily, /he  was  married  with  her  own  Confent. 
Bulkley,  the  Prifoner's  Barber,  depofed,  That 
he  and  the  young  Lady  called  at  his  Door,  in 
Tork-Buildings,  in  a  Coach,  on  the  the  7th  of 
November,  and  the  Prifoner  told  him  he  was 
married,  and  that  was  his  Wife  ;  and  he  wifh- 
ing  them  much  Joy  and  Happinefs  :  She  an- 
fwered, fhe  did  not  queftion  it,  fince  what  fhe 
had  done  was  with  her  own  voluntary  Confent. 
Huifbn,  Blake's  Man,  teftified,  That  Mr. 
Swendfen  came  with  the  Lady  to  their  Houfe  on 
Saturday  Morning  ;  and  Mr.'  Swendfen  faid,  That 
was  his  dear  Wife ;  and  fhe  faid,  This  is  my  dear 
Husband  ;  and  took  him  about  the  Neck  and 
kiffed  him* 

Mr.  Green  depofed,  That  he  was  with  them 
before  the  Recorder,  and  the  Lady  owned,  fhe 
was  married  to  the  Gentleman  by  her  own  Con^ 


rofe  again  at  feven  in  the  Evening,  and  went 
away  ;  and  that  fhe  helped  to  undrefs  her  when 
fhe  went  to  Bed,  the  Lady  defiring  fhe  might 
wait  on  her  ;  and  that  Mr.  Swendfen  told  her, 
the  young  Lady  was  his  Wife. 

Blake  himfelf  being  called  as  a  Witnefs,  and 
afked  what  he  knew  of  Mrs.  Baynton,  anfwered, 
that  he  had  known  her  twelve  Years,  and 
it  was  reported  fhe  was  married  to  Mr.  Bayn- 
ton y  who  died  about  four  Years  fince  ;  but 
confeffed  fhe  lay  in  at  his  Houfe  about  four 
Months  ago.  And  being  afked,  Why,  when 
he  knew  fhe  was  fuch  a  Woman,  and  brought  a 
Gentlewoman  to  his  Houfe,  and  ordered  a  Bed 
to  be  made,  he  would  admit  of  it  ?  Blake  an- 
fwered, he  did  not  know  it  was  a  clandeftine 
Thing. 

The  Conftable,  who  apprehended  Swendfen, 
teftified,  That  he  had  a  Warrant  to  take  up  the 
Men  that  ran  away  with  the  youngGentlewoman, 
and  he  went  with  fome  Gentlemen  to  Mr.  Blake's 
Houfe,  in  Red-Lion-Street,  where  he  found  Mr. 
Swendfen  and  the  Lady  •  and  one  of  the  Gentle- 
men (her  Friend)  afked  her,  If  fhe  was  mar- 
ried? She  anfwered,  Yes,  there  is  my  Hufband, 
and  feemed  very  much  fatisfied  :  Whereupon  he 
wifhed  her  Joy,  and  faid,  if  fhe  pleafed  to  go 
with  him  to  the  Recorder's,  there  was  her  Guar- 
dian to  approve  what  fhe  had  done ;  but  fhe 
would  go  to  the  next  Juftice  of  Peace. . 

Here  the  Prifoner  obferved,  that  flie  faid  to 
the  Conftable,  /  am  very  .well  content  with  the 


and  went  to  Bed  about  two  Hours  after,  andT^ent,  without  Force  or  Compulfion  5    and  the 

Recorder  anfwered,  he  was  afraid  fhe  was  drawn 
in  by  that  Spark,  a  Bully  of  the  Town  ;  and 
Mr.  Swendfen  and  the  Witnefs  being  fent  out,  he 
did  not  know  what  fhe  faid  afterwards. 

Then  the  Prifoner  called  feveral  to  his  Repu- 
tation. One  faid,  he  had  dealt  with  him  for 
3000/.  Another  faid,  he  had  a  good  Chara&er 
in  Norway,  and  feveral  Ships  were  configned  to 
him  ;  and  a  third  faid,  he  knew  him,  and  he 
was  efteemed  worth  10,000  Dollars  in  Norway <, 
and  held  to  be  a  very  honeft  Man.  See  the 
Conviclion,  Sentence,  and  Execution,  after  Mrs. 
Baynton'.?  Trial. 

Here  Mr.  Solicitor  General  obferved,  That 
the  Prifoner  had  given  no  Anfwer  to  the  princi- 
pal Part  of  their  Evidence,  namely,  the  Force  ; 
for  if  the  taking  and  detaining  Mrs.  Rawlins  was 
by  Force,  as  the  Witneffes  teftified,  and  if  fhe 
was  married  while  fhe  was  under  that  Force,  no 
fubfequent  Act  or  Confent  of  hers  could  leffen 
the  Offence,  if  the  Jury  fhould  give  Credit  to  the 
Prifoner's  Evidence,  and  believe  her  Confent  was 
real. 

She  had  confeffed,  indeed,  that  after  fhe  had 
been  hurried  from  Tavern  to  Tavern,  fhe  did  de- 
clare he  was  her  Husband,  and  that  fhe  confent  - 
ed  to  the  Marriage  ;  but  what  afterwards  happen- 
ed plainly  fhewed  it  was  through  Fear,  and  no- 
thing elfe :  Had  fhe  really  confented  to  the  Mar- 
riage, why  was  fhe  carried  to  the  Juftice  of 
Peace,  to  take  an  Oath,  that  fhe  was  married  by 
her  own  voluntary  Confent  ?  While  the  Prifoner 
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held  her  by  the  Hand  before  the  Recorder,  fhe 
confefTed  fhe  married  with  her  free  Confent ;  but 
^^^^  as  foon  as  the  Prifoner  was  withdrawn  fhe  burft 
out  into  a  Flood  of  Tears,  and  declared  Ihe  was 
married  by  Conftraint :  He  obferVed  alfo  from 
the  Licenfe,  that  the  whole  Matter  was  of  the 
Prifoner's  contriving,  for  the  Licenfe  bore  Date 
three  Weeks  before  the  Time  of  the  Mar- 
riage, which  mewed  how  long  they  had 
waited  for  an  Opportunity  to  accompliih  this 
Defign  ;  and  when  he  took  out  the  Licenfe  he 
made  Oath  her  Age  was  Twenty-five,  and  his 
own  Thirty-five.  Then  the  Queen's  Counfel. 
called  a  Witnefs,  to  teftify  what  the  Lady  faid 
before  the  Recorder;  who  depofed,  That  while 
Mr.  Swendfen  held  her  by  the  Hand  Ihe  owned 
the  Marriage,  but  when  he  was  withdrawn  Ihe 
threw  herfelf  upon  him  (the  Witnefs),  and  de- 
fired  him  to  ftand  by  her,  for  Ihe  was  undone  ; 
and  giving  much  the  fame  Evidence  fhe  had 
done  in  Court,  fhe  faid  what  fhe  had  done  was 
all  by  Force,  and  out  of  Fear. 

Then  Mr.  Taylor  teftified,  That  when  the 
Prifoner  took  out  the  Licenfe,  he  made  Oath 
the  Lady  was  Twenty-five  ;  and  that  the  Li- 
cenfe was  dated  the  Day  he  took  it  out. 

The  Chief  Juftice  then  fummed  up  the  Evi- 
dence,and  gave  the  following  Directions  to  the 

Jury- 

I.  You  are  to  know,  that  if  fhe  was  taken  away 
by  Force,  and  afterwards  married,  though  by  her 
Confent,  yet  is  he  guilty  of  Felony  :  For  it  is 
the  Taking  away  by  Force  that  makes  the  Crime, 
if  there  be  a  Marriage,  though  by  her  Confent. 

a.  In  the  next  Place  it  is  to  be  obferved,  that 
fhe  was  taken  away  by  Force,  and  a  Stratagem 
was  ufed  to  give  an  Opportunity  thereunto,  and 
the  Arreft  was  but  a  Colour, 

3.  You  may  confider  upon  the  Evidence,  how 
Far  the  Prifoner  was  concerned  in  the  firft  Force. 
It  is  true,  he  was  not  at  the  Arreft,  and  did  not 
appear  until  fhe  was  brought  to  Har (well's  Houfe ; 
and  under  that  Pretence  of  Bailing  her,  fhe  was 
carried  to  the  Fine-Tavern,  where  there  was  a 
Parfon  ready,  and  the  Marriage  was  had  in  fuch 
a  Manner  as  you  have  heard  :  Now  it  is  left  to 
you  to  determine,  whether  the  Marriage  was  not 
the  End  of  the  Arreft  ?  And  if  fo,  how  it  could 
be  poffible  for  fuch  a  Force  to  be  committed  to  ef- 
fect thePrifoner's  Defign,and  he  not  be  privy  to  it  ? 

4.  If  it  can  be  imagined  he  was  not  privy  to  the 
colourable  Arreft,  yet  fhe  was  under  a  Force 
when  he  came  to  her  at  Hartwell's  Houfe,  and 
from  thence  fhe  was  carried  by  Force  into  the 
Vine-Tavern,  where  fhe  was  married  :  That  is  a 
forcibleTaking  by  him  atHartwell's  Houfe :  And 
though,  when  fhe  was  at  the  Fine-Tavern,  fhe 
did  exprefs  her  Confent  to  be  married  ;  yet  it  ap- 
pears, even  then,  fhe  was  under  a  Force,  and  had 
no  Power  to  help  herfelf:  She  was  alfo  under  a 
Force  when  fhe  was  carried  to  Blake's,  and  put 
to  Bed  :  Nay,  when  fhe  was  carried  to  the  Juftice 
of  Peace,  even  then  fhe  was  under  a  Force  ;  and 
all  that  fhe  faid  was  not  freely,  but  out  of  Fear  : 
Such  a  Force  would  avoid  any  Bond,  for  fhe 
was  under  Imprifonment.  But,  however,  if  the 
firft  Taking  was  by  Force,  and  fhe  had  con- 
fented  to  the  Marriage,  the  Offence  is  the  fame  ; 
it  is  Felony. 

Afbr  the  Charge  Mr.  Swendfen  defired  his 
Wife  might  be  afked,  Whether  fhe  did  not, 


upon  her  Knees*  fwear  fhe  Went  away  from  him 
as  good  a  Maid  as  me  came  to  him. 

The  Chief  Juftice  anfwered,  That  was  a  Que- 
ftion  need  not  be  afked,  fince  the  Marriage  was 
fo  plainly  proved :  This  was  fufficient  to  bring 
him  within  the  Statute,  though  the  Marriage 
was  never  confummated. 


not. 
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After  the  Trial  of  Haagen  Swendfen,  Sarah  Baynton'/ 
Baynton,  John  Hartwell,  and  John  Spurr,  were  &'«*■ 
fet  to  the  Bar,  and  a  Jury  charged  with  them  ; 
being  indiiledfor  aiding  and  affifting  the  faid  Haa- 
gen Swendfen,  to  bring  about  and  accotnplifh  the 
faid  forcible  Marriage  with  Mrs.  PleafantRawlins. 
(The  Indictment  will  be  found  in  the  preceeding 
Trial.) 

In  opening  the  Indictment  and  the  Evidence, 
Mr.  Solicitor  obferved,  That  the  Law,  to  fhew 
how  odious  fuch  Offences  were,  and  to  deter  all 
Perfons  whatever  from  committing  them,  had 
made  noDifference  between  the  Principals  and Ac- 
ceffaries ;  the  Abetters,  Procurers,  and  Contri- 
vers were  declared  and  adjudged  Principal  Felons* 

The  Evidence  being  called,  Mrs.  Busby  depo-  $be  Euii 
fed,  as  fhe  had  done  at  the  former  Trial,  That  **», 
Mrs.  Rawlins's  Father  left  her  about  2000/.  and 
her  Grandfather  20 1,  per  Annum  in  Lands. 

Mrs.  Nightingale  teftified,  That  Mrs.  Busby 
and  Mrs.  Rawlins  had  lodged  at  her  Houfe  three 
Years,  when  Mrs.  Baynton  came  under  the  Cha- 
racter of  a  Country  Gentlewoman,  and  took 
Lodgings  at  her  Houfe,  and  introduced  Szoend* 
fen  as  her  Brother.     (As  in  Swendfen's  Trial). 

Mrs.  Busby  alfo  teftified,  That  fhe  and  Mrs. 
Rawlins  were  arretted  in  a  Coach,  and  carried  to 
the  Star  and  Garter  in  Drury-Lane,  (as  at  the  for- 
mer Trial):  And  the  Court  demanding,  if  Mrs. 
Baynton  and  Hartwell  were  at  the  Tavern  with 
them,  fhe  anfwered,  Mrs.  Baynton  was  there,  and 
pretended  to  go  for  Friends  to  bail  them ;  but 
did  not  come  again  while  fhe  was  there.  That 
Hartwell  forced  the  young  Lady  from  her  at  the 
Tavern  ;  and  when  fhe  put  her  Head  out  of  the 
Window,  and  cried  after  her,  Spurr  faid,  What 
have  you  got  by  your  Bawling  ?  We  are  better 
known  here  than  you  are.  This  was  the  firft  No- 
tice fhe  took  of  Spurr,  but  fhe  underftood  he  rode 
behind  the  Coach,  that  brought  them  thither,  and 
that  he  was  left  to  keep  her,  when  Mrs.  Rawlins 
was  forced  away  from  her. 

Wakeman,  the  Bailiff's  Follower,  depofed, 
That  Hartwell  employed  him  in  this  Arreft,  and 
told  him  the  Writ  was  againft  Mrs.  Rawlins  .* 
That  Spurr  flopped  the  Coach,  and  Hartwell  or- 
dered it  to  drive  to  the  Star  and  Garter  Tavern ; 
and  when  they  were  there,  Hartwell  came  to  the 
young  Lady,  and  faid,  You  muft  go  to  my  Houfe ; 
and  fhe  faid,  OLord,  don't  part  us :  But  he  forced 
her  away, put  her  into  a  Coach,and  carried  her  thi- 
ther •,  and  from  Hartwell's  Houfe  fhe  was  carried 
to  the  Vine-Tavern  in  Holbourn.  The  Court  de- 
manding, if  they  had  any  Writ  againft  Mrs.  Busby ; 
Wakeman  anfwered,  No  ;  and  That  againft  Mrs. 
Rawlins  was  but  for  20 1,  though  Hartwell  faid,  it 
was  for  200/.  And  that  when  he  went  away,  he 
left  Spurr  and  Hartwell  at  the  Vine-  Tavern. 

Then  Mrs.  Rawlins  teftified,  That  fhe  was  ar- 
refted  on  the  6th  of  November,  as  fhe  was  going  in 
a  Coach  to  Oxenden  Chapel,  and  carried  to  the  Star 
and  Garter  Tavern  •,  where  Hartwell  forced  her 
from  Mrs.  Busby,  carried  her  to  his  own  Houfe, 
5?  H  and 
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1702.  and  from  thence  to  the  Vine-Tavern  in  Holbourn, 
1  Annae.  as  flie  had  done  at  the  Trial  of  Swendfen. 
,'-y'*v~v^  Hartwell  demanding  of  Mrs.  Rawlins,  which 
of  them  was  Hartwell;  me  anfwered,  that  his 
Name  was  Hartwell;  and  that  he  took  her  about 
theMiddle,  forced  her  away,  and  drove' her  down, 
Stairs  ;  and  when  me  cried  but  Murder,  he  faid, 
if  fhe  did  not  hold  her  Tongue  he  would  fend  her 
to  Newgate  that  Minute  :  And  having  her  at  his 
Houfe  in  Witch-Street,  Mrs.  Bdynton  came  in, 
pretending  me  heard  her  Name  as  me  pafled  by, 
and  faid  fhe  Would  fend  for  her  Brother  to  bail  her; 
whereupon  fhe  went  outj  and  returned  with  her 
Brother  Swendfen  in  half  a  Quarter  of  an  Hour  :' 
After  which, Mrs.  Baynton,  her  Brother,  andHart-: 
well,  carried  her  in  a  Coach  to  the  /■'^-Tavern  in 
Holbourn,  and  Holt  was  there  for  the  other  Bail : 
They  we're  willing  to  take  him,  but  were  very  fcru- 
pulous  about  Swendfen 's  being  Bail ;  and  told  her, 
311  fhbrt,  fhe  muft  marry  Swendfen,  and  that  would, 
put  an  End  to  it.  Mrs.Baynton  faid,  if  fhe  did  not 
marry' her  Brother,  fhe  muft  go  toNewgate :  That 
'fhe  defired  her  Friends  might  be  fent  for,. but  they 
would  riot  permit  it ;  .and  when  fhe  refufed  to  let 
Mrs.  Baynton  have  her  Ring  off  her  Finger,  fhe 
forced' it  from  her,  and  faid,  fhe  would  go  and 
get  a' Wedding- Ring  made  by  it.  That  Holt 
brought  in  the  Parfon  and  Clerk,  and  the  Parfon 
asked  no  Queftions,   but  told  her,   if  fhe  did  not 


trtarry  that  Gentleman  fhe  fhould  be  fent  to  New- 
gate j  and  with  many  Threats  fhe  was  at  length 
prevailed  on  to  many  Swendfen ;  but  fhe  did  it  not 
out  of  Fear  of  going  toNewgate, bnt  of  being  mur- 
*  '  dered.  That  fhe  did  not  flay  at  the  Vine  a  quar-! 

ter  of  an  Hour  after  fhe  was  married,  but  Swend- 
fen and  Mrs.  Baynton  carried  her  to  Blake's  Houfe 
in  Holbourn,  where  Baynton  and  Blake's  Daughter 
undreffe'd  her,  and  fhe  was  in  Bed  there  an  Hour 
or  two.  The  Court  demanding,  if  fhe  faw  Hart-: 
well  at  the  Vine-Tavern  before  fhe  was  married'-, 
fhe  'faid,  Yes  ;  Hartwell  faid,  he  would  confider 
with  Mrs.  Baynton  about  the  Bail,  and  they  all; 
went  out  and  .left  her  alone,  and  Mri.Bayn- 
'&#  "returned,  and  told  here  they  refufed  the 
Bail. 
Baynton'/'  Mrs.  Baynton,  being  directed  to  enter  upon  her 
Defence.  Defence,  demanded  of  Mrs.  Rawlins,  If  fhe  did 
.not  fay,  when  the  Family  was  at  Church,  fhe 
wifhed'Mr.  Swendfen  was  there?  and  Mrs.  Raw- 
lins anfwering,  fhe  did  not  remember  fhe  faid  fo ; 
Mrs.  Baynton  afked  her,  If.  fhe  did  not  come  to 
her  Bed-fide,  and  kifs  and  hug  her,  and  talk 
with  Pleafure  of  Mr.  Swendfen  ?  Mrs.  Rawlins 
anfwered,  may-be  fhe  might  do  fo ;  but  fhe  did 
'riot  fpeak  it  with  a  Defign  to  have  him. 

Mrs.  Baynton  demanded,  If  fhe  did  not  fay, 
fhe  had  a  great  deal  of  ill  Ufage,  and  that  fhe 
lived  more  like  a  Servant :  than  any  thing  elfe  ? 
Mrs.  Rawlins  anfwered,  fhe  did  not  know  but  fhe 
might :  And  the  Chief  Juftice  demanding,  Why 
"fhe  did  fo  ?  fhe  anfwered,  fhe  could  give  no  Ac- 
count of  it. 

The  Chief  Juftice  then  afked  her,  If  fhe  bid 
Mrs.  Baynton  tell  Swendfen,  that  fhe  knew  a  Gen- 
tlewoman at  her  own  Difpofal,  that  would  make 
him  a  very  good  Wife  ?  Mrs.  Rawlins  anfwer- 
ed, fhe  might  fay  fhe  wifhed  her  Brother  a  very 
good  Wife,  but  fhe  did  not  fpeak  it  with  a  De- 
fign to  marry  her  Brother  ;  but  was  refolved  to 
take  Advice  of  her  Friends. 

The  Court  then  demanded,  If  fhe  ever  told 


Mrs  Baynton  fhe  wifhed  herfelf  Mr.  Swendfen\ 
Wife  ?  She  anfwered,  fhe  could  not  tell  whether 
fhe  did  or  not:  But  being  afked,  if  fhe  told 
Mrs.  Baynton  that,  notwithftanding  what  fhe  faid 
of  Mr.  Swendfen,.  fhe  would  never  marry  with 
out  the  Confent  of  her  Friends?  She  anfwered, 
fhe  often  faid,  fhe  would  never  marry  without 
their  Confent. 

It  being  demanded,  If  there  had  been  any 
Courtihip  carried  on  between  Mr.  Swendfen  and 
her?  She  faid,  no  more  Courtfhip  to  her  than 
to  all  the  Family:  Being  afked,  if  fhe  did  not 
fay  flie  would  have  no  body  but  Swendfen}  She 
denied  fhe  ever  faid  fo.  Then  Mrs.  Baynton 
defired  fhe  might  be  ¥ked,  Whether  fhe  con- 
tented to  be  taken  away, 'directly  or  indirectly? 
Mrs:  Rawlins  replied,  it  was  all  without  her 
Knowledge  ;  fhe  never  confehted  to  it. 

Being  asked,  if  fhe  did  not  fend  back  Mr 
Pugh  s  Letter,  and  defire  him  to  come  no  more 
for  fhe  Would  have  nothing  to  fay  to  him?  She 
anfwered,  fhe  did  fend  back  his  Letters,  bur 
did  not  remember  fhe  faid  any  thing  to  Mrs. 
Baynton  about  it  5 

The  Couit  asking,  Why  (he  fent  his  Letters 
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back  ?  Sht  faid,  It  was  not  upon  Mr.  Swcndfen's 
Account ;  but  upon  fome  unhandfome  Things 
they  had  heard  of  him:  And   Mrs.  Bushy  faid 
They  were  fent  back  by  their  Advice. 

The  Chief  Juftice  again  folemnly  demanded 
of  her,  by  the  Oath  fhe  had  taken,  If  fhe.  con- 
tented to  her  being  taken  away  after  the  Man- 
ner fhe  was,  or  gave  any  Encouragement  to  Mr 
Swendfen?  She  anfwered,  No;  fhe  did  not 
know  fhe  gave  him  any  Manner  of  Encourage- 
ment. to 

Then  Mrs.  Baynton  called  her  Mud  Bettv, 
for  a  Witnefs,  if  Mrs.  Rawlins  did  not  ask  her 
feveral  Times  of  Mr.  Swendfen,  and  wifh^  he 
would  come  and,  dine  with  them?  Arid  Mty 
anfwered,  She  never  heard  her  but  once. 

Here  Swendfen's  Jury  returned  into  Court,  and  Swend- ' 
John/on,-  zDme,  who  was  one  of  the  Jury,' faid,  fen's  Jury 
they  did  not  find  any  Evidence,  that  Mr.  SWenil come  int0 
fen  was  privy  to  the  Arreft.    The  Chief  Juftice  Court> an* 
anfwered,  Did  not  he  go  to  Harwell's  Houfe,  2 
and  from,  thence,  while  fhe  was  under  a  Force,  Doubt,: 
went  with  her  to  the  Vine-Tavern,    where  he 
married  her  ?  Did  not  he  take  Advantage  of  the 
Force,  and  was  that  Force  to  any  other  Purpofe 
but  to  compel  her  to  marry  him  ?  There  was 
no  Caufe  of  Action,  either  againft  Mrs.  Raw- 
lins or  Mrs.  Busby.  And  Johnfon  ftill  objecting, 
there  was  no  Violence  ufed  by  Swendfen ;    the 
Court  anfwered,  if  he  was  prefent  when  Violence 
was  ufed,  then  was  Violence  ufed  by  him  :   It 
appeared  very  evident  fhe  was  under  a  Force 
before  fhe  was  married,  when  fhe  was  married,  all 
Night  after,  and  the  next  Day,  when  fhe  was 
at  the  Recorder's. 

Johnfon   replied,     He  did  not   believe  Mr. 

Swenfden  employed  the  Bailiffs:  To   which  the 

j  Court  anfwered,     If  he   did    not  fet   them   to 

]  work,  yet  his  Ad  afterwards  made  it   as  bad 

1  as   if  he  had  actually  imployed    the   Bailiffs : 

Whereupon  Johnfon  faid,    he  agreed   with  the 

reft  ;  and  the  Foreman  faid,    They  were  now 

all  agreed  in  their  Verdict,    that  Swendfen   was  Swendfen 

Guilty.  -   conviHed. 

Then  Mrs.   Baynton  proceeded  in  her  De- 
fence, and  faid  to   Mrs.  Rawlins,  Did  not  you 
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170a-  undrefs  yourfelf  at  Mrs.  Blake's?  She  anfwered, 
1  Anas.  You  undreffed  me  :  And  being  asked,  If  fhe 
O'V^  did  not  fay  to  Mr.  Swendfen,  when  flie  was  in  ' 
Bed,  Come  to  Bed,  my  dear  Husband,  you  muft 
love  no  body  in  the  World  but  me  •,  and  that 
fhe  loved  him  above  all  Men  in  the  World? 
She  anfwered,  No,  Mrs.  .Baynton,  -Idid  not-; 
I  have  taken  an  Oath  this  Day,  and  I /aid  no  fiich 
Things. 

Mrs.  Baynton  faid,  That  Mrs>  -Rawlins 
would '  have  written  Letters1  to  Mr.  Swendfen  -, 
but  fhe  would  not  let  her, -and  always  acted  as 
a  Friend  to  her. 

The .  Chief .Juftice  anfwered,  If  fhe  kad J  no 
Defign  but  for. her  Good,  why  did  fhe  go  to 
lodge:  at  Mrs.  Nightingale's,  under  .Pretence 
fhe  had  a  Law-Suit?  and  why  did  fhe  'carry  her 
out  in  the  Coach  in  order  to  .  be  arretted-?  Mrs. 
Baynton  replied,  She  had.  carried  her  out  in  a 
Coach,  and  fet  her  down  feveral  Times;'  And 
then :  fhe  demanded  of  Mrs.  Rawlins,  If  fhe  did 
not  feveral  Times  define  to  fit  next  to  Swendfen 
when. .they  were. at  Cards,  .and  fent  for  Walnuts 
and  Apples  to  treat  him  ?  To  which  fhe,  faid-, 
She  did  indeed,  fend  for  Walnuts  and  Apples-, 
but  not  to  pleafure  Mr.  Swendfen. 

The  Court  demanding  of:  Baynton,  Why  fhe 
faid  Mr.  -Swendfen  was  her  Brother?  She  faid, 
He  was.  her  Brother  by  Adoption:  And  asked 
.Mrs.  Rawlins,  if  fhe  did  not  give  Mr.  Swendfen 
lbmuch  Encouragement:  as.  to  kifs  him,  and.  go 
between  his  Legs?  Mrs.  Rawlins  thereupon 
faid,  She  took  it  upon  her  Oath,  fhe  never  did 
fo  :  And  being  asked,  If  fhe  did  not  Jove  him  ? 
She  faid,;  JNo  ;  not  well  enough  to  make  him 
her.  HuSband.- 

Then*  the  Court  asked  Mrs.  Baynton,  How 
fhe  lived,  and  if  fhe  had  not  a  Child  about  four 
Montbs-ago  ?  She  anfwered,  She  was  married,' 
and  could  prove  it;  but  fhe:  did  not  think  it  pro- 
per, for  fome  Reafons:  And  as  to  getting  her- 
Living*;  fhe  had  a  Sifter  in  Barbadoes  t\m.  was' 
very  kind  to  her.  .    ')  . 

. .  -Then:  the  Chief  Juftice  demanded  of 'Hart well, 
Who,  .ordered  him  to  take  out  the  Writ  againft; 
Mxs..  Rawlins,  at  the.  Suit  of  Jones?.  Hartwell 
-anfwered,  It  was  Mr.  Holt,  who  kept  the  Mitre 
Defence.  Tavemat-  Weftminfte.r  ;  and  being  at  My.  Holt's. 
Houfe,  Mrs.  Baynton  came  in,  and  gave  him 
Money  for  the  Writ  •,;  and  he  fent  Spurr,  his 
•Follower,  for  it :  That  when  he  carried  them  to 
the  Star  and  Garter  Tavern,  Mrs.  Baynton  bid 
him'  take  Care  of  his  Prifoner,  Mrs.  Rawlins,' 
and  take  her  with  him  to  his  Houfe,  or  he 
would  lofe  his  Money ;  and  thereupon  he  car- 
ried her.  to  his  Houfe,  and  having  Bufinefs  elfe- 
wiiere,  he  left  her  with  his  Wife  ;  and  when  he 
came  Home  again,  he  found  Mr.  Swendfen  and 
Mrs.  Baynton  there,  drinking  a  Pint  of  Sack: 
And  they  told  him,  if  he  would  go  to  die  Ta- 
vern, the  Bufinefs  fhould  be  made  up  ;  and  they 
went  in  a  Coach  to  the  J^-Tavern,  where  the 
Matter  was  made  an  End  of-,  but  he  knew  of 
no  Writ  againft  Mrs.  Busby.  Then  he  called  a 
.Witnefs,  who  teflified,  That  Mrs.  Baynton 
;Confeffed  before  the  Recorder,  fhe  imployed 
Hartwell  to  fue  out  the  Writ  againft  Mrs. 
Rawlins,  and  gave  him  Money  •,  but  Hartwell 
■faid,;  His  principal  Witnefs,  Mr.  Holt,  was 
-fled:  And  asking  Mrs.  Rawlins,  if  fhe  was 
not  free  to  go  to  the  Vine-Tavtm  ?    She  anfwer- 


ed, SI\q  did  Lnot  deny,  "but  fhe  went  freely  1702. 
thither  j  nor  was  there  any  Rudenefs  offered,  her  1  Ann* 
then.  ^\r^ 
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It  being  demanded-of  Spurr,  What  he  had  to  Spmt's 
fay?  He  anfwered,  HeJ<new  nothing  more  of  Defence. 
the  Matter,  than  that  Hartwell   gave  him   the 
Money  to  take  out  -the  Marjljal's-Court  Writ, 
and  he  was  imployed  by  him. 

Then  the  Chief  Juftice  having  fummed  up 
the  Evidence,  faid,  If  Hartwell  was  imployed 
in  this  Defign,  in  order  to.  take  Mrs.  Rawlins 
into  Cnftady,  to  carry  on  this  Marriage;,  ■  and 
was  privy -to  it,  then  he  was  equally ,  guilty.-, 
but  if  he  did  only  aft  as  a  Bailiff,  and  did:,  not 
know  the  Defign,  then  he  Was  not  guilty.  [But 
his  arrefting  Mrs.  Busby,  againft  whon)  he  had 
no  Procefst,  and  taking  Mrs.  Rawlins  from 
Mrs.  Busby  to  his  own  Houfe,  and  from 'thence 
carrying  her  to  the  Vine-Tavern  ;  his  pretend- 
ing that 'the^Warrant  was  for  ilol.  when  as  in 
Truth  it-  was  but  for:  twenty  Pounds  j  artd ,  Lis 
pretending  that  the  Parfon  was  to  be  the  Bail, 
.though  he  was  not  prefent  in  the  Room  where 
the  Marriage,  was,  but,  hard-by  ;  yet  he, -was,, -in 
the  fame  Houfe,  which  is- all  one,  if  he  knew 
what  Defign  was' on  FoOt:  Thefe  are  the  Things 
you  are.  to  confider  of.  As  for  Mrs.  Bayntoit, 
fhe  pretended  fhe  was  a  Widow,  and  you  hear 
•how  fhe  proves  it ;  and  when,  fhe  is  taxed, with 
having  a  Child,  then  rfhe  faith  fhe  has,  a-  jiuf- 
.band  ;  and  when  fhe  is  asked  about  him,  'fhe 
will- give  no  Account,  nor  how  fhe  fupports  her- 
felfv  She  faid  indeed,  fhe  paid  every  body  their 
own  ;  and  that  fhe  has  no  Difference  with  any 
body  whatfoever.  She  pretended  fhe  was  Mrs. 
Rawlins's  Friend  in  what  fhe  did  ;  but  it.  js 
plain,  by.  what  foe  owns  herfelf,  that  fhe  im- 
ployed Hartwell,  and. paid  him  for  the  Writ: 
And  her  pretending  to  fet  them  down  ztOxenden 
Chapel,  there  it  was  her  Defign  to  bring  them 
Under  that  Force  to  effect,  this  Marriage.  .1  muft 
leave  it  to  you  to  confider,  whether  from  the  Be- 
ginning to  the  End,  fhe  was  not  an  Actrefs 
and  a  Manager  of  this  whole; Bufinefs.  She  hath 
been  asked,  how  Mr.  Swendfen  came  to  be  her 
Brother  ?  ift.  fhe  fays,  he  was  her  deceafed  Sif- 
ter's Husband  :  Then  being  askedj  who  was 
that  Sifter  ?  She  faid,  He  was  an  Adopted  Sif- 
ter's Husband.  It  was  very  extraordinary  fofi 
her  to  go  to  Mr.  Hartwell' s  Houfe  to  the  young 
Gentlewoman,  and  pretend'fhe  came  by  Crcinoe> 
and  heard  her  Name.  I  muft  leave  it  to  you^ 
Gentlemen  of  the  Jury,  to  confider  of  the 
whole  Matter :  And  as  for  Spurr \  he  was  an 
Under- Officer,  a  Bailiff's  Follower,  and  might 
be  ignorant  of  the  Bufinefs.  You  have  not  E- 
vidence  enough  to  make  it  appear,  that  he 
was  privy  to  this  Defign,  and  therefore  you .  are 
to  acquit  him :  But  as  to  Mrs.  Baynton  and 
Hartwell,  if  they  were  privy  to  this  Defign  of 
forcibly  taking  away  of  Mrs.  Rawlins  with  an 
Intent  to  marry  her  to  Mr.  Swendfen,  as  it  is 
plain  he  was  an  Actor,  and  foe  an  Abettor  in 
the  Force ;  then,  Gentlemen,  you  are  to  find 
them  guilty  :  If  you  are  not  fatisfied,  you  are 
to  acquit  them. 

The  Jury  being  withdrawn,     after   half  an 
Hour's  Recefs,  returned  into   Court  with  their 
Verdict,  That  Sarah  Baynton   was   Guilty  •,  Say  won 
but    Hartwell    and     Spurr    were   •  Not    Guilty.  c^^[ 
Whereupon  the  Chief  Juftice  told  Hartwell, he  had  ^'spurr 

met  acquitted 


7^4 


A  CRITICAL  REVIEW  of 


and  advifed  him  ,  ct 


1702.  "met  with  a  very  merciful  Jury 
1  Anna*.  t0  ^^  care  for  the  future. 
V>^v^/  The  Prifoners,  Haagen  Swendfen,  and  Sarah 
Baynton,  were  called  to  Judgment  on  the  28  th 
of  November  ;  and  it  being  demanded  of  Swend- 
fen, What  he  had  to  fay,  why  Sentence  of 
Death  mould  not  pafs  upon  him  ?  He  infilled, 
That  Mrs.  Rawlins  had  varied  in  her  Evidence, 
and  confefled  feveral  Things  in  Mrs.  Baynton's 
Trial,  that  me  denied  in  his.  Mrs.  Baynton 
made  the  like  Obfervation ;  and  added,  That 
fhe  was  with  Child  :  To  which  my  Lord  Chief 
Juftice  replied,  That  was  no  Plea  againft  Judg- 
ment. 

Then  Mr.  Juftice  Powell  obferved,  How 
great  a  Crime  this  Fortune-ftealing  was ;  how 
much  worfe  than  any  other  Kind  of  Robbery : 
And  that  though  Swendfen  was  not  at  the  firft 
taking,  yet  there  were  ftrong  Prefumptions  to 
conclude  him  privy,  and  confenting  to  it ;  and 
particularly  his  having  a  Licenfe  prepared  for 
the  Marriage :  That  fuppofing  he  was  not  privy 
to  the  Arreft  at  firft,  yet  knowing  of  the  Force, 
and  being  prefent  afterwards,  when  Ihe  was 
threatened  to  be  fent  to  Newgate,  if  lhe  did 
not  marry  him,  and  taking  Advantage  of  her 
being  under  thefe  Menaces  •,  this  was,  in  Law, 
Swendfen  a  forcible  Taking.  Then  he  parted  Sentence  of 
and  Bayn-  Death  on  Mr.  Swendfen  and  Mrs.  Baynton  : 
After  which  Swendfen  acknowledged  the  Arreft 
to  be  all  his  own  Contrivance,  and  not  Mrs. 
Baynton's :  Arid  Mrs.  Baynton  declaring  lhe  was 
with  Child,  a  Jury  of  Matrons  were  impan- 
nelled,  and  brought  her  in  quick  with  Child  ; 
whereupon  Execution  was  refpited  till  after  her 
Delivery :  And  her  Friends  afterwards  obtained 
her  Pardon  ;  but  Swendfen  was  executed  at  Ty- 
burn in  Purfuance  of  his  Sentence. 


ton  con- 
demned. 
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The  Execution  of  Haagen  Swendfen,  on  the  9th 
of  December,  1702. 

Haagen  Swendfen,  being  brought  to  the  Place  of 
Execution,  referred  himfelf  to  the  following 
Paper  ;  which  he  left  with  the  two  Divines 
who  attended  him. 

"  T  Do  believe  the  World  will  expect  I  fhould 
"  X  fey  fomething  for  their  Satisfaction. 
fl  That  I  had  a  Defign  to  have  Mrs.  Rawlins 
"  for  my  Wife,  ismofttrue.  I  was  told  of  her 
"  by  a  Neighbour  and  Friend  of  hers  ;  and  then 
"  made  a  further  Enquiry,  and  found  her  Qua- 
"  lity  fuch,  as  I  might,  without  any  Excep- 
~"  tions,  prefume  to,  her  Father  being  the  Son 
"  of  a  Tradefman  :  The  next  was,  how  to  get 
"  into  her  Acquaintance  ;  and  not  knowing 
"  how  to  be  introduced,  I  prevailed  with,  and 
"  perfuaded  Mrs.  Baynton  to  take  a  Lodging  in 
"  the  fame  Houfe  with  Mrs.  Rawlins ;  ""by 
"  which  Means,  I  found  eafy  Accefs  to  my 
"  Wifhes,  and  was  as  welcome  to  the  Family 
"  as  if  I  had  been  one  of  themfelves.  I  had 
"  their  Company  on  Board  a  Ship,  where  I 
**  gave  them  an  Entertainment ;  and  was  invit- 
««  ed  to  dine  with  them  ;  aftd,  by  Degrees,  I 
"  pofieffed  myfelf  of  Mrs.  Rawlins's  Affection 
"  fo  far,  that  lhe  feemed  uneafy  without  me, 
"  and  frequently  importuned  for  my  fpeedy 
**  Return,  and  obliged  me  to  fit  next  to  her  at 


Table,  faying,  That  if  I  did  not,  lhe  would 
'  not  eat  •,  and  treated  me  with  many  private 
'  Careffes  •,  by  which  Lovers,  who  have  not 
1  frequent  Opportunity  of  fpeaking,  do,  by 
:  Signs  and  Tokens,  exprefs  themfelves. 

"  I  do  declare,  I  had  as  good  Reception  as 
1  a  Lover  could  wifh  for,  and  all  the  Encour- 
;  agement  imaginable ;  infomuch,  that  nothing 
1  feemed  difagreeable  to  my  Intentions,  hut  all 
:  Things  did  promife  to  facilitate  my  Defign 
:  with  Succefs,  lhe  herfelf  having  told  me, 
;  that  lhe  was  at  her  own  Difpofal,  and  would 
'  marry  to  pleafe  herfelf. 

"  My  Familiarity  with  Mrs.  Rawlins,  before 
:  my  Marriage,  was  fo  great,  that  there  was 
:  no  Room  left  for  me  to  practife  Violence 
;  upon  her ;  though  I  muft  fay,  I  was  impa- 
;  tient  of  Delays,  and  wilhed  for  an  Oppor- 
;  tunity  to  accomplilh  my  Defire. 
"  But  as  for  the  unhappy  Contrivance  of  the 
arrefting  Mrs.  Rawlins,  I  had  no  Share  in  it, 
but  was  perfuaded  to  confent  to  it,  by  Mr. 
Holt  and  his  Wife,  and  when  the  Intrigue 
was  brought  to  Perfection,  I  complied,  and 
laid  hold  of  the  Opportunity,    in  order  to 
marry  Mrs.  Rawlins,  which,  with  little  Dif- 
ficulty, and  lefs  Perfuafion,   I  accomplifhed ; 
fo  having,  without  any  Force  or  Violence, 
declared  to  the  Minifter,  that  lhe  was  at  her 
own  Difpofal,  and  free  to  marry  me,  which 
the  Minifter  declared  in  open  Court  at  my 
Trial. 

"  After  we  had  been  in  Bed,  comes  in  one  Mr. 
Bennet,  a  Conftable,  with  fome  of  Mrs.  Raw- 
lins's Relations,  who  required  me  to  go  with 
them  before  a  Juftice  of  Peace  :  Finding  they 
had  no  Warrant,  I  refufed  to  give  Obedience 
to  their  Commands,  which  created  fome  Dif- 
pute  •,  and  my  Wife,  hearing  the  Noife, 
came  out  of  the  Bed- Chamber,  defiring  me 
to  be  quiet,  and  let  her  fpeak  to  them  ;  which 
accordingly  lhe  did,  in  thefe  exprefs  Words 
following  ;  viz.  Coufin,  1  have  married  this 
Gentleman  with  my  own  free  Confent ;  he  is 
my  Husband,  and  this  is  my  Wedding-Ring, 
fhewing  the  Ring  on  her  Finger:  As  for  Mr. 
Busby,  I  will  give  him  under  my  Hand,  he 
fhall  come  into  no  Trouble  j  and  what  would 
you  have  more  ? 

"  Then  faid  they,  If  it  be  fo,  then  God  blefs 
you  both  together  j  and  drank  a  Flask  of  Wine 
or  two  with  me,  and  then  departed :  They 
were  no  fooner  gone,  but  I  asked  her,  Whe- 
ther fhe  would  be  willing  to  appear,  and  de- 
clare what  lhe  had  faid  to  her  Friends  to  a  Juf- 
tice of  Peace  ?  and  fhe  faid,  fhe  would,  with  all 
her  Heart.  Then  we  went  to  Mr.  Juftice 
Baber,  in  York-Buildings,  and  fhe  declared 
the  fame  to  him ;  he  told  her  he  would  take 
Notice  of  her  Face,  and  bid  her  flick  to  that. 
"  The  next  Day,  about  eleven  of  the  Clock, 
there  came  a  Conftable  with  a  Warrant,  and 
carried  us  before  the  Recorder,  unto  whom  fhe 
faid  the  fame  Thing  over  and  over.  Then  faid 
the  Recorder,  Alas !  Child,  they  made  you 
drunk,  and  you  did  not  know  what  you  did  : 
To  which  fhe  anfwered,  That  there  were  agreat 
many  there  prefent,  that  knew  her  Life  and 
Converfation,  that  fhe  did  not  ufe  to  be 
drunk :  And  when  the  Recorder  could  not 
prevail  with  her,  he  conceived  that  my  being 
**  perfonally 
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perfbnally  with  her,  obliged  her  to  (rand  fo 
firm  to  her  Marriage  :  He  then  ordered  me  to 
be  pulled  away  by  Force  from  her,  at  which 
me  fell  a  weeping ;  how  (he  afterwards  was 
lectured  by  her  Friends,  was  fufficiently  at- 
tefted  by  my  Proiecution,  Trial,  and  Sen- 
tence 3  and  after  I  was  committed  to  Newgate, 
I  was  removed  by  a  Habeas  Corpus  to  the 
Gyjeen's-Bmch  Bar,  there  to  be  arraigned, 
and  pleaded  Not  guilty  to  the  Indictment.  I 
pleaded  for  longer  Time  to  prepare  for  my 
Trial,  but  was  allowed  but  four  Days ;  when 
1  was  brought  to  my  Trial,  I  moved  for  a 
Counfel  to  plead  my  Caufe,  as  being  a  Stran- 
ger, and  not  acquainted  with  the  Laws  of 
England.  My  Life  being  thus  at  Stake,  a 
powerful  Intereft  againft  me,  and  the  Court 
not  for  me,  rendered  my  Cafe  both  defpicable 
and  deplorable  :  And  as  for  fbme  of  my  Evi- 
dence, I  do  verily  believe  they  were  bribed 
by  the  adverfe  Party,  others  taken  off  b 
finifter  Art,  and  fome  hindered  by  Force  from 
appearing  in  Court  for  me  ;  as  for  Mr  Juftice 

-  he  fhewed  himfelf  but  coldly  in  giving 
ony,  and  faid,  That  my  Wife  did 
confes  before  him,  that  fhe  was  married  by 
her  own  {rte  Content ;  but  at  the  fame  Time 
added,  That  fhe  icemed  very  much  difbrdered. 
As  for  that  Gentleman  I  forgive  him,  and 
fhall  leave  God  to  be  Judge  between  him 
and  me. 

It  is  to  be  noted,  That  my  Wife  did  not 
deny  in  open  Court,  that  fhe  had  made  the 
leclaration  aforeiaid  of  her  Marriage  to  Mr. 
Bawst^&K  CoriftabJe,  ^rd  others,  that  Night 
we  were  married,  but  fa>d,  She  did  not  know 
what  fhe  did  when  fhe  faid  fo  ;  and  many  other 
Things  me  pofitively  upon  C  denied  at  my 
Trial,  which  makes  me  haw  if'ity  upon  her 
po^r  Soul,  confidering  fhe  confeffed  many 
Things  at  Mrs  Bayn  p»'s  Trial,  which  fhe  de- 
nied upon  Oath  at  mine.    The  World  may 

hat  it  is  to  be  a  Stranger  and  unacquaint- 
ed with  the  Laws  ;  nay,  I  myfelf  heard  my 
penly  confeis  in  Court,  in  Mrs.  Bayn- 

i  rial,  That  there  was  a  young  Lady  in 
.  ,rorld,  who  was  at  her  own  Diipofal  that 
wifhed  me  a  good  Wife  ;  and  at  laft  confeffed 
She  herielf  was  the  Perfon. 

Among  my  many  Misfortunes,  I  was  repre- 
fented  by  my  Wife's  Friends,  to  the  Court,  to 
be  a  Sharper  and  a  Bully  ;  but  I  called  in  and 
produced  feveral  Gentlemen  of  Repute,  to 
give  an  Account  of  my  Life  and  Converfation, 
who  have  accordingly  attefted  the  Honefty  of 
my  Principles  by  my  Practice. 

It  is  further  obfervable,  how  my  Jury  dif- 
agreed  about  my  Verdict  :  There  was  one  of 
them,  Mr.  Erafmus  Johnfon,  a  Perfon  to  me 
altogether  a  Stranger ;  for  I  declare  in  the  Pre- 
fence  of  Almighty  God,  that  I  do  not  remem- 
ber to  have  been  in  his  Company  three  Times 
in  mv  Life,  except  in  Church  :  This  Mr.  John- 
fin  alledged,  That  none  of  the  Evidence  did 
prove,  or  fwear,  that  I  had  any  Hand  in  the 
Arreft,  nor  ufed  any  Force  or  Violence  to  the 
Gentlewoman,  but  fhe  confeffed  the  Marriage, 
which  was  proved  by  feveral  Witnefles ;  which 
rendered  my  Cafe  £0  hard,  that  the  faid  Mr. 
Jobnfon  infilled  upon  it  to  have  me  difcharged> 
No.  25. 


according  to  the  Dictates  of  his  Conference  3 
but  at  laft  he  was  over-ruled. 

Since  my  Conviction,  I  have  ufed  all  the 
Means  I  could  to  procure  my  Pardon  ;  but 
finding  little  or  no  Probability  of  it,  I  am  now 
going  to  beg  for  Entrance  at  the  Gate  of  Mer- 
cy in  Heaven,  which  I  befeech  God  to  open 
for  me. 

I  expected  my  Trial  fhould  be  publifhed, 
that  the  World  might  fee  my  Treatment,  what 
I  have  done,  and  what  I  have  left  undone  in 
my  Cafe  j  but  lam  informed  it  may  not.be 
printed.  I  have  faid  this,  only  to  do  myfelf 
Juftice,  although  I  could  £:y  a  great  deal  more 
of  Moment  to  the  Purpofe  j  but  m;  Tune  be- 
ing i'o  very  fhort  and  precious,  I  muft  employ 
that  little  Time  to  the  faving  of  my  mofl  pre- 
cious i  art,  my  SouL 

I  humbly  befeech  Mankind  to  believe  me, 
and  that  what  I  have  faid  or  fh.dl  lay,  are  the 
Words  of  a  dying  Man :  This  is  not  the  Time 
tor  me  to  equivocate,  nor  to  go  out  of  the 
World  with  a  Lie  in  my  Mouth.  I  do  there- 
fore declare,  and  call  the  Great  Omnipotent 
God  of  Heaven  to  my  Witnefs,  That  I  have 
afferted  nothing,  to  the  beft  of  my  Know- 
ledge, but  the  whole  Truth,  nor  uttered  a 
Syllable  out  of  Malice  or  Bitternefs  of  Heart, 
againft  any  Perfon  whatfoever  ;  but  fo  far 
from  it,  I  do  frankly  forgive  all  my  Enemies, 
and  befeech  God  to  put  it  into  their  Hearts  to 
repent  of  their  Sins. 

As  for  my  Wife,  I  am  fo  much  in  Charity 
with  her,  that  I  cannot  believe  the  Severity 
extended  to  me,  did  altogether  proceed  from 
herfelf  j  but  her  conferring  to  fpill  my  Blood, 
makes  the  Guilt  her  own  :  God  of  his  great 
Mercy  give  her  a  true  Senie  of  her  Crimes, 
that  the  heavy  Judgment,  hanging  over  her" 
Head,  may  not  defcend  upon  her. 

As  for  Mrs.  Baynton,  who  is  likewife  Under 
Sentence  of  Death  for  the  fame  Account  with 
myfelf,  as  I  have  in  the  Court,  fb  do  I  now 
again  pofitively  declare,  ^he  had  no  Hand  in 
the  Intrigue  of  my  Marriage,  any  more  than 
what  fhe  did  by  mv  fpecial  Direction  and  Per- 
fuafion ;  for  Mrs.  Baynton  was  wholly  a  Stran- 
ger to  Mrs.  Rawlins,  until  the  unhappy  Con- 
trivance of  my  Marriage  made  them  acquaint- 
ed :  Neither  did  I  know  Mrs.  Baynton  till  June 
laft  paft,  though  fbme  have  been  pleafed  to  fay, 
I  kept  her  company  for  three  Years,  and  have 
had  two  Children  by  her ;  all  which  I  declare 
is  a  wrong  Notion,  and  nothing  of  Truth  in 
it.  The  only  Load  I  have  on  my  Confcience, 
is  her  Death,  of  which  I  am  the  unhappy  In- 
ftrument ;  I  befeech  God  in  his  Mercy  to 
move  the  Queen's  Clemency  to  fpare  her  Life, 
that  her  Blood  may  not  rife  in  Judgment  a- 
gainft  me. 

As  for  myfelf,  I  am  now  going  to  fuffer  an 
ignominious  Death,  for  a  Crime  which  my 
own  Confcience  doth  not  accufe  me  of,  but 
the  Rigour  of  the  Law  have  made  it  my  un- 
pardonable Crime  3  and  as  I  forgive  all  Man- 
kind, fo  I  beg  Forgivenefs  of  thofe,  whom, 
through  Inadvertency  or  otherwife,  I  have  in- 
jured or  offended,  befeeching  God  of  his. great 
Mercy,  to  vouchfafe  them  Forgivenefs  when- 
fbever  they  fhall  ask  it, 
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My  great  Comfort  is,  that  I  have  reconcil- 
ed my  felf  with  my  God,  and  that  I  die  in 
my  natural  Senfes  ;  and  that  fhort  Time  I 
have  had  fince  my  Trial,  I  truft  in  my  Saviour 
I  have  not  mifpent. 

And  now,  O  Lord  God,  of  thy  infinite 
Goodnefs,  hear  my  Petition,  pardon  my  Of- 
fences, and  forgive  me  my  Sins :  Forgive  mine 
Enemies,  and  lay  not  my  Blood  to  their 
Charge  ;  but  grant  that  a  fincere  Repentance 
may  wafh  away  their  Guilt. 

I  am  now  going  out  of  this  "Vale  of  Cala- 
mity and  Sin  to  my  eternal  Repofe,  where, 
through  the  Merits  of  my  Saviour  Jefus  Chrift, 
I  hope  to  lee  God  in  his  Glory  :  And  fb  I 
conclude,  O  Lord,  receive  my  Soul  into  thy 
bouncUefs  Mercy,  for  the  Merits  of  my  Sa- 
viour Jefus  Chrift.    Annn. 

Remarks       As  to  the  Points  of  Law  relating  to  Fortune- 

ferf Irlai :ftealin& thefe  were  fo  fully  difcufl*ed  by the 

ens  na .  Q0[in  ancj  t^e  Qonn{e\  at  tne  Trial,  that  there 
is  no  Room  to  add  any  Thing  upon  that  Head  : 
I  fhall  therefore  only  make  fome  Obfe-rvations 
on  the  Fact.  And,  in  the  firft  Place,  it  ap- 
pears evident  to  me,  that  both  Mrs.  Rawlins 
and  Mrs.  Busby,  who  had  the  Care  of  her,  did 
approve  of  Mr.  Swendfen's  Courtfhip,  or,  at 
Jeaft,  were  not  at  all  averfe  to  it,  in  the  Light 
they  viewed  him.  Had  he  been  a  Gentle- 
man of  an  Eftate,  as  Mrs.  Baynton  reprefented 
him  to  them,  he  would  have  found  no  Diffi- 
culty in  obtaining  her  for  his  Wife.  This, 
Mrs.  Rawlins  feems  to  have  acknowledged  at 
the  Trial ;  but  added  CI  believe  very  truly), 
that  fhe  never  defired  to  marry  him  without 
the  Confent  of  her  Friends  (and  confequently 
fuch  a  Settlement  as  was  anfwerable  to  her 
Fortune).  Neither  Ihe  nor  they  had  any 
Thoughts  of  her  matching  with  a  Bankrupt : 


This  he  was  fully  convinced  of  ;  and  this  put 
him  upon  the  Stratagem  of  an  Arreft:  And  ] 
he  prefumed  he  had  fuch  a  Share  in  her  A&c-  *" 
tions,  that,  when  the  Thing  was  once  done, 
fhe  would  have  been  farisfied,  and  never  have 
profecuted  him  for  the  Violence  :  And  I  am 
very  ready  to  believe,  Ihe  never  would  have 
made  any  Stir  about  it,  but  have  fubmitted 
to  remain  his  Wife,  if  her  Friends  had  not 
incited  her  to  profecute  him  -3  for  fhe  told 
them,  when  they  found  her  at  Blake's,  that 
fhe  was  married  by  her  own  Confent,  and  was 
fatisfied  and  plealed  with  her  Husband,  and 
thereupon  they  wifhed  them  Joy,  and  went 
about  their  Bufinefs,  leaving  them  together 
all  Night. 

Very  probably  the  Lady  reflected  that  this 
was  the  moft  prudent  Courfe  fhe  could  take, 
now  the  Bufinefs  was  done ;  efpecially  fince  fhe 
was  married  to  a  Man  fhe  had  no  Averfion  to. 
However,  it  is  plain,  he  was  the  Author  of  the 
Force  put  upon  her,  and  married  her  while> 
fhe  was  under  that  Force,  by  his  own  Confef- 
fion;  and  confequently  her  fubfequent  Confent 
could  not  wipe  of  his  Guilt,  or  render  him  in- 
nocent in  the  Eye  of  the  Law. 

Some  may  obierve,  perhaps,  that  Mr. 
Swendfen,  when  he  received  Sentence,  ac- 
knowledged the  Arreft  to  be  his  own  Contri- 
vance, but  in  his  Dying  Speech  fays,  It  was 
the  Contrivance  of  Holt  and  bis  Wife  ;  which 
feems  to  be  a  Contradiction  :  But  it  is  evi- 
dent he  meant  no  more  in  his  Dying  Speech 
but  that  his  Friend  Holt,  and  his  Wife,  firft 
mentioned  the  Project,  which  he  afterwards 
came  into,  and  confented  to  put  it  in  Execu- 
tion :  For  he  adds,  in  his  Speech,  I  complied, 
and  laid  hold  of  the  Opportunity,  when  the 
Intrigue  was  brought  to  Perfection. 
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The  Trial  of  Richard  Hathaway,  as  a  Cheat  and 
Impoftor,  at  Surry  Affizes,  on  the  24th  of  March 
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I'he  Infor-  *T"*HE  Information  charged  that  the  Eefen- 
x  dant, Richard  Hathaway,  of Southwark,m 
the  County  of  Surry,  Labourer,  being  a  Perfon 
of  evil  Fame,  and  an  Impoftor,  and  malicioufly 
contriving  to  take  away  theLife  of  Sarah  Mor- 
duck  (the  Wife  of  Edward  Morduck,  of  South- 
.wark  aforefaid,  Waterman)  an  honeft  pious 
Woman,  and  not  a  Witch, or  ufing Witchcraft, 
Inchantment,  Charm  or  Sorcery  j  did,  on  the 
nth  Day  of  February,  in  the  1 2th  Year  of  the 
late  Kingjyilliam,  at  Southwark  aforefaid^n  the 
Prefence  and  Hearing  of  divers  Perfbns,  falfe- 
ly,  devilifhly,  and  knowingly,  and,  as  a  falfe 
Impoftor,  pretend  and  affirm,  that  he  was  be- 
witched by  the  faid  Sarah,  and  that  by  Rea- 
Son  thereof  he  could  not  eat,  but  had  fafted 
ten  Weeks  fucceflively  ;  and  pretended  alfb 
that  he  was  affe&ed  with  divers  Difeafes,  and 
that  by   drawing  Blood  from  the  faid  Sarah, 


by  fcratching,  he  fhould  be  freed  from,  his 
faid  pretended  Bewitching :  And  that  the  De- 
fendant did  thereupon  fcratch  the  laid  Sarah, 
and  draw  Blood  from  her ;  and  thereupon 
falfely  affirm,  That  by  drawing  the  faid  Blood, 
he  was  freed  from  the  faid  Difeafes :  "Whereas, 
in  Truth  and  Fad,  he  never  was  bewitched, 
nor-bad  fafted  as  aforefaid,  and  knew  him- 
felf  not  to  be  bewitched  by  the  faid  Sarah  ;  in 
Contempt  of  the  faid  late  King  and  his  Laws, 
and  againft  the  Peace,  &c. 

Ill  opening  the  Evidence,  Mr.  Brcderick,  <fhe  Evi- 
of  Counfel  for  the  Queen,  faid,  The  difcover-  do.ee oper 
ing  and  punifhing  fuch  a  Cheat  as  this,  is  high-  ^.^^ 
]y  neceffary,  not  only  for  the  vindicating  the 
Publick  Juftice  of  the  Nation,  but  for  the 
Sake  of  Religion  it;  felf,  which  fuffers  by  no- 
thingmore  than  by  the  countenancing  of  in- 
direct Practices  made  ufe  of  upon  a  Pretence 
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of  maintaining  and  fupporting  it's  Credit.  Re- 
ligon  has  in  itfelf  fuch  Genuine  and  Native 
Truth,  as  mtift  work  Conviction  upon  the  Un- 
derstanding of  all  Perlbns  who  allow  them- 
selves Leifure  to  confider  it  without  Prejudice: 
But  when  Tricks  and  little  Arts  are  carried,  on 
for  a  Time,  and  attain  a  general  Credit,  and 
appear  afterwards  to  be  what  are  called  pious 
Frauds,  they  do  far  more  Mifchief  than  all 
the  Good  propofed  by  fuch  Practices  can 
make  Amends  for.  For  when  Men,  who  are 
Sceptically  inclined,  find  that  the  Generality 
of  Mankind  run  away  with  Stories  of  this  Na- 
ture, and  thofe  Facts  afterwards  prove  unde- 
niably falSe,  they  carry  their  Doubts  on  much 
too  far  and  are  apt  to  conclude,  that  they  can- 
not fecurely  rely  upon  the  Relation  ofothers, 
and  even  on  the  general  Confent  of  Mankind, 
for  tbe-Certainty  of  any  Fact  whatfoever.  It 
is  therefore  the  Duty  of  all  Peribhs  that  are 
concerned  for  Religion  in  general,  to  endea- 
vour to  detect  fuch  Practices,  which  weaken 
one  of  its  moft  folid  Foundations. 

And  my  Lord,  we  conceive  this  Prosecu- 
tion very  neceflary,  in  order  to  the  vindica- 
ting the  Juftice  of  the  Nation.  Here  was  a 
Woman  that  underwent  a  Solemn  Trial,  and 
upon  a  full  Hearing  was  acquitted  ;  yet  after- 
wards, notwithstanding  the  thorough  Exami- 
nation of  the  Fact,  and  fuch  an  Evidence  gi- 
ven, as  convinced  every  unprejudiced  Hearer, 
of  the  Innocence  of  the  Defendant,  and  the 
Malice  and  HypocriSy  of  the  AccuSer  j  fuch  a 
Spirit  did  reign,  that  it  was  represented,  that 
the  Defendant  had  hard  Meafure  j  and  not 
only  the  Jur  v ,  but  the  Court  too,  were  re- 
flected on  ;  Nay,  it  went  fo  far,  that  after  the 
Innocence  of  the  Woman  appeared  by  her 
Acquittal,  a  Magiftrate  (whole  Name  the 
Witneffes  will  difclofe  in  their  Evidence)  gave 
publick  Countenance  to  this  Impoftor"  (for 
by  that  Name  1  will  venture  to  call  him),  and 
fo  far  gave  Credit  to  him,  that  when  the  poor 
Woman  was  abufed  by  the  Rabble,  and,  her 
Life  being  in  Danger,  (he  made  Application 
to  that  Magiftrate  for  Protection  ;  he,  inftead 
of  affording  it  to  her,  encouraged  her,  ProSe- 
cutors,  as  if  She  had  really  been  guilty  of  the 
Witchcraft  laid  to  her  Charge  -3  and  conside- 
rable Collections  were  made  for  this  Man,  to 
fupport  his  Spirits  under  the  Disappointment 
he  met  with,  in  her  being  acquitted. 

This  Profecution  was  neceSSary  too,  upon 
the  Account  of  the  poor  Woman3  who,  un- 
lets Some  Check  be  put  to  the  unruly  Proceed- 
ings of  unthinking  People,  is  not  yet  Safe  in 
her  HouSe,  but  in  Danger  to  be  torn  in  Pieces: 
And  it  was  thought  moft  proper,that  this  Mat- 
ter Should  be  thoroughly  examined  in  this 
Place,  where  the  Scene  of  his  counterfeiting,for 
the  moft  part,  did  lie;  that  prepoSTeSTed  People 
might  be  Ear  WitneSTes  of  the  Fairnefs  of  the 
Proceeding,and  that  all  Perfbns  might  have  an 
Opportunity,  if  they  thought  fit,  of  offering 
any  Thing,  fit  to  be  offered,  in  his  Defence. 

My  Lord,  we  need  not  trouble  the  Court 
with  Evidence  tending  to  prove,  that  the  ac- 
cufed  PerSbn  is  not  guilty  of  Witchcraft:  She 
is  acquitted  of  that,  and  it  ought  not  to  be 
fuSfered  to  be  made  a  Difpute.  But  our  Evi- 
dence will  go  beyond  that,  not  only  that  there 


was, no  Colour  or  Foundation  for  the  Charge     i'©-- 
on  her  of  being  a  U  itch  ;  but  that  the  Defen-  z  AimE- 
dant  did  malicioufly,    without  any    Ground,  ^*^* 
and  contrary  to  his  own  Knowledge,  charge 
her  with  the  having  bewitched  him:     >nd  I 
think,  our  Evidence,   all  through,   will  prove 
this  Matter  fully  upon  him,  that  he  was  not 
bewitched,  nay,  that  he  did  not  believe  h:m- 
felf  to  be  fo,   yet  charged  and  profecuted 
her.  ' 

The  firft  Part  of  his  pretended  Witchcraft 
Shewed  it  Self,  by  his  vomiting  Pins:  How  that 
Bufinefs  was  managed^  and  how  he  was  dete- 
cted in  it,  the  VVitnffTes  will  declare.  And 
though  we  are  not  obliged  to  endeavour  the 
giving  an  Account  of  what  it  was  that  induced 
him  firft  to  undertake  this  Impofture,  I  think 
it  will  appear  by  the  Evidence,  that  he  had 
fome  Ajm  and  Profpect  of  Gain  to  himfelf ; 
for  upon  his  firft  pretending  to  vomit  Pins, 
we  Shall  prove  he  had  prepared,  a  Narrative  of 
his  own  being  bewitched,  and  he  himfelf.  car- 
ried tt  to  a  Printer,  that  So  he  might  bring  a 
Concourfe  of  Peopje  to  him :  But  the  Printer 
being  a  Man  of  iome  Understanding,  looked 
on  him  to  be  a  Cheat,  and  would  not  meddle 
with  the  Copy.  He  practifed  this  Trick  of 
vomiting  Pins  feveral  Times ^  but  pretending 
to  it  once,  before  one  who  d  d  not  take  every 
Thing  upon  Truft,  but  was  curious  enough  to 
obferve  nicely  and  Search  him  •  a;.er  jome  Re- 
fiftance  federal  Rows  oj  Pins  were  found  in  his 
Pocket. 

The  next  DiScovery  of  this  Impofture,  was, 
the  Affair  wherein  Dr.  Martin  was  concerned  ; 
who  brought  two  Women  to  him:  The  Do- 
ctor put  an  innocent  Deceit  upon  him,  but 
it  was  in  order  to  diSclole  a  vile  Impoftor. 
When  the  Woman  was  brought  to  him  to  be 
Scratched,  being  conicious  to  himfelf  how  little 
real  Effect  the  barbarous  Experiment  would 
have'  upon  him,  the  whole  Company  obferved, 
that  he  felt  three  or  four  Times  from  her 
Hand  to  her  Elbow  before  he  Scratched,  that 
he  might  be  Sure  it  was  a  Woman's  Hand  ; 
and  when  he  had  Scratched  and  felt  Blood,  his 
Eyes  were  opened,  though  it  was  the  wrong 
Woman.  1 

Another  Inftance  of  his  acting  a  Part,  with 
a  Defign  to  iinpole  upon  the  World,  was, 
when  he  was  carried  from  the  Kings-Bench  to 
Mr.  Kcnfeys.  .  It  was  neceSfarily  to  be  ima- 
gined, that,  if  he  eat  or  drank  nothing,  no- 
thing would  come  from  him,  either  by  Stool 
or  Urine:  He  considered  this,  and  for  fear  it 
Should  be  taken  Notice  of,  that  he  discharged 
himfelf  after  fo  long  a  Fart  as  he  pretended, 
having  Occafion  to  make  Water,  he  found  the 
Lid  of  a  Box,  and  making  Water  in  it,  put  it 
out  of  Sight,pn  the  Bed's  Tefter  5  and  the  firft 
DiScovery  of  his  counterfeiting  at  Mr.  Ken- 
fey  s  was,  by  the  dropping  of  that  Water  on 
the  Cloaths  of  the  Bed.  After  he  had  been 
two  Days  there  (during  which  Time  he  really 
did  not  eat)  Mr.  Kcnfey,  not  knowing  but 
that  his  Complexion  might  incline  him  to  Such 
a  Sullennels,  as  to  ftarve  himlelf  rather  than 
directly  confeSs  his  Cheat,  having  firft  exami- 
ned his  Mouth  and  Throat,  and  finding  no- 
thing there  but  as  it  was  in  all  other  Men,  and 
that  he   had  not  only  all  other  Organs,  but 
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iioi-  that  of  fwallowing,  without  any  Obftruction, 
2  Annse.  as  other  People  had,  thereupon  he  framed  this 
'^"V**-'  Defign :  He  took  Occafion  to  pretend  a  Quar- 
rel with  the  Maid-Servant  who  lived  in  his 
Houfe,  within  the  Hearing  of  the  Defendant, 
and  told  her  fhe  was  as  very  a  Hypocrite  as 
this  Fellow  ;  and  after  warm  Words  on  both 
Sides,  and  a  feeming  Refolution  by  her,  that 
fhe  would  quit  her  Service,  the  Matter  went 
away  leaving  the  Maid  and  the  Defendant  to- 
gether :  She,  to  infinuate  herfelf  into  the  De- 
fendant, laid,  Her  Mailer  was  an  odd  Kind 
of  a  Man,  a  dangerous  Man,  therefore  fhe 
would  not  have  the  Defendant  take  any  thing 
from  him  ;  and  laid,  She  would  take  Care  to 
fupply  him  whilft  he  ftaid  in  the  Houfe. 
Then  his  Stomach  came  to  him  very  readily, 
and  he  was  fb  far  from  being  unable  to  drink, 
that  he  drank  Brandy  and  other  Liquors  to 
Excefs,  and  this  for  feveral  Days  :  But  ftill 
thofe  in  the  Houfe  being  wary,  thought  it 
might  be  pretended  by  People,  who  were  very 
willing  to  believe  him,  that  this  happened  by  the 
Charm's  being  diffblved,  and  that  he  was  un- 
able to  eat  before  ;  and  therefore  it  was 
thought  advifeable  to  bring  in  feveral  Perfons 
of  Reputation,  who  fhould  obferve  him 
through  a  Hole  fit  for  the  Purpofe  ;  who,  af- 
ter they  had  feen  him  eat,  examined  how  long 
he  had  been  a  Fatter  ?  And  he  made  Signs, 
1th at  he  hadfafled  twelve  Weeks,  and  clung  up 
his  Belly  as  a  Proof  of  his  Emptinefs,  accord- 
ing to  his  common  Practice,  though  he  had  in 
their  Sight ,  juft  before,  eaten  a  plentiful  Meal. 
So  that,  Gentlemen,  it  it  evident,  that  what  he 
did,  was  done  malicioufly,  and  with  a  Defign 
to  deceive  and  impofe  upon  the  World.  Af- 
ter this,  there  being  fufficient  Proof  of  the  Im- 
pofture,  it  was  thought  fit  to  bring  him  be- 
fore a  Court  of  Juftice,  thereupon  this  Infor- 
mation was  exhibited  againft  him  ;  and  if  we 
prove  it,  I  doubt  not  but  you,  Gentlemen  of 
the  Jury,  will  do  that  Right  to  the  Govern 
ment  and  to  Religion,  as  to  find  him  guilty  of 
it,  that  he  may  be  brought  to  the  Punifhment 
that  fuch  a  Crime  deferves. 
Dr.  Mar-  Then  the  King's  WitnefTes  were  called,  and 
tb'j  Evi-  firff.  Dr.  Martin,  the  Minifter  of  the  Parifh, 
dence.  was  fworn,  and  teftified,  That  on  Sunday  the 
9th  of  February,  170T,  there  was  fuch  a 
Tumult  in  the  Church,  that  his  Curate,  who 
read  Prayers,  could  not  be  heard  j  and  upon 
his  enquiring  into  the  Matter,  the  Sexton  in- 
formed him,  There  was  a  Witch  in  the 
Church,  and  brought  one  Sarah  Morduck  to 
him  into  the  Veftry.  The  Woman  cried,  and 
laid,  She  had  given  no  Occafion  for  this  Scan- 
dal ;  however,  he  advifed  her  to  remain  in  the 
Veftry  5  becaufe  the  Congregation  were  fb 
difturbed,  that  they  would  all  go  out  of 
Church  if  fhe  ftaid  in  it :  That,  after  Sermon, 
he  (the  Witnefs),  returning  to  the  Veftry, 
found  the  Sexton  had  Jet  the  Woman  out,  for 
Fear  fhe  fhould  have  been  torn  in  Pieces  ; 
That  after  Church-time  many  of  the  Parifhio- 
ners  applied  themfelves  to  him  (the  Doctor), 
to  attend  Richard  Hathaway,  whom  they  fup- 
pofed  to  be  bewitched  j  and  going  according- 
ly the  next  Day,  Hathaway's  Matter  (a  Black- 
fmith)  told  him  his  Servant  was  blind  and 
fpeechlefs,  but  was,  however,  fenfible,  and 


knew  the  Voices  of  his  Friends :  WThereupon 
he  (the  Doctor)  went  into  the  Room,  and 
defired  Hathaway,  if  he  knew  him,  to  hold 
up  his  Hand  ;  and  he  did  fb,  and  took  the 
Doctor's  Hand  and  kiffed  it ;  and  asking  him, 
If  he  fhould  pray  by  him  in  the  Prayers  of 
the  Church  ?  He  held  up  his  Hand  again,  and 
prayed  with  him,  and  Hathaway  teemed  much 
affected  with  it :  Then  he  (the  Doctor)  went 
out,  and  difcourfed  his  Matter  concerning  the 
Occafion  of  his  Illnefs  •  and  he  faid,  He 
thought  Sarah  Morduck  had  bewitched  him, 
for  he  fcratched  her  and  found  Good  by  it  r 
Whereupon  he  (the  Doctor)  went  thither  a- 
gain  the  next  Day,  taking  Sarah  Morduck  and 
Heme  her  Brother,  with  him  ;  and  he  told 
Hathaway  he  heard  he  had  received  Benefit 
by  fcratching  Sarach  Morduck,  and  defired 
him  to  hold  up  his  Hand,  if  he  thought  he 
fhould  be  the  better  for  fcratching  her  again  ; 
and  he  held  up  his  Hand,  whereupon  he  (the 
Doctor)  introduced  another  Woman,  named 
Johnfon,  and  Hathaway  fcratched  her,  taking 
her  for  Sarah  Morduck  ;  and  immediately  his 
Eyes  were  opened  ;  but  being  told  of  his  Ml£ 
take,  Hathaway  was  much  caft  down,  and 
feveral  People  prefent  were  fatisfled  he  was  a 
Counterfeit.  That  he  (the  Doctor)  going  to 
the  Houfe  again  tome  Hours  after,  round  a 
great  Mob  there  j  and  Hathaway 's  Matter 
and  Miftrefs  met  him,  and  faid,  What  have 
you  done  ?  You  have  ruined  me  and  my  Fa- 
mily: You  have  given  it  out  to  be  a  Cheat; 
and  now  he  is  in  a  worfe  Condition  than  be- 
fore. And  he  (the  Doctor)  was  informed 
the  next  Day,  That  Sarah  Morduck  had  been 
dragged  to  the  Houfe  after  he  went  away, 
and  Hathaway  had  fcratched  her ;  after  which, 
he  pretended  he  had  recovered  his  Sight  per- 
fectly, and  eat  and  drank,  and  walked  about : 
Whereupon  he  (the  Doctor)  ient  for  him  to 
his  Houfe,  and  talking  with  him,  Hathaway 
demanded,  If  he  did  not  think  he  was  be- 
witched ?  and  he  anfwering  He  beieved  he 
was  not,  Hathaway  replied,  He  might  as  well 
not  believe  what  he  laid  in  the  Pulpit^  and 
that  he  might  fay  to  the  Doctor,  as  our  Sa- 
viour faid  to  the  Jews,  1'hough  you  fee  Mira- 
cles, you  will  not  believe.  Whereupon,  the 
Doctor  bid  him  go  about  his  Bufinefs. 

That  laft  Eafter  he  (the  Doctor)  was  lent 
for  to  Sir  tfhomas  Lane's,  where  he  found 
Hathaway  eating  very  heartily,  and  was  told, 
He  had  drawn  Blood  of  Sarah  Morduck,  be- 
fore Sir  Thomas  Lane,  which .  had  brought 
him  to  himfelf :  That  going  into  the  Room, 
where  Sir  Thomas  was,  he  found  Sir  Owen 
Buckingham,  and  Dr.  Hamilton,  to  whom  he 
related  what  had  happened  on  his  going  to  fee 
Hathaway ;  but  Hathaway  pretended  he  did 
not  remember  he  was  with  him  :  And  when 
iVelling,  his  Matter,  acknowledged  he  was 
there,  and  that  Hathaway  was  in  his  Senfes  at 
that  Time,  Sir  'thomas  Lane  faid,  He  had  a 
violent  Fit  afterwards,  which  made  him  for- 
get the  Doctor's  being  there  :  And  Sir  Owen 
Buckingham  teemed  to  be  of  Opinion  alfb, 
That  Hathaway  was  really  bewitched. 

That  a  little  afterwards  he  (the  Doctor) 
wasfubpoena'd  to  the  Affizes,  to  be  a  Witnefs 
at  the  Trial  of  Sarah  Morduck,  who  was  in- 
dicted 
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dieted  for  a  Witch  ;  and,  before  the  AfTizes, 
Bills  were  put  up  in  feveral  Churches  of  the 
following  Tenour,  A  poor  Man,  bung  afflified 
by  an  evil  Woman,  dtfires  the  Prayers  of  this 
Congregation .  That  the  Woman  being  ac- 
quitted, at  Guilford  AfTizes,  he  imagined  all 
People  had  been  fatisfied  with  the  Juftice  done 
there  ;  but  when  he  came  home,  he  was  abu- 
fed  by  many  People,  who  told  him,  floe 
Blood  of  that  innocent  Man  lay  at  his  Door  : 
ttbe  Woman  had  been  hanged,  if  he  had.  not  fa- 
ved  her :  'The  Judgments  of  God  •would  fall  on 
him.  »    ; 

Here  the  Counfel  for  Hathaway  objecting, 
That  what  other  People  did  was  not  Evidence 
againft  him,  the  Chief  Juftice  anfwered, 
If  there  was  Evidence  that  Hathaway  had  been 
guilty  of  Deceit,  and  a  Defign  to  deceive  the 
People,  would  they  not  allow  it  to  be  given 
in  Evidence,  that  the  People  had  been  de- 
ceived ? 

Then  Dr.  Martin  went  on  and  faid,  It  was 
reported  he  had  been  bribed  ;    that  he  had 
received  feveral  Guineas  ;  that  the  Judge  was 
bribed,  and  the  Jury  bribed  ;    and  that   the 
Judge  was  fb  biaffed,  he  would  not  fuffer  the 
Woman  to  be  Searched. 
JohnfonV      Mrs.  Jobnfon  being  fworn,    teftified,  That 
Evidence.  Hathaway  fcratched  her  inftead  of  Sarah  Mor- 
duck.  ;  and  he  pretended  to  have  received  his 
Sight  thereupon,  as  Dr.  Martin  teftified. 
Bateman'x      Mr.  William   Bateman  depofed,  That  he 
Evidence.  went  to  fee  Hathaway  fpew  Pins :  That  they 
gave  him  fomething  in  a  Cup,  which  it  was 
pretended  would  make  him   vomit  ;  but  the 
Witnefs  could  not  perceive  he  fwallowed  any 
thing :  However,  he  reached  to  vomit  four- 
teen or  fifteen  Times,  feeming  to  be  in  a  great 
Agony ;   and  there  were  fbme  hundreds  of 
Pins   upon  the    Ground  ;    but   the   Witnefs 
thought  they  were  dropped  by  other  People, 
for  he  took  fbme  of  them  up,  and  found  they 
were  dry,  and  fome  of  them  were  in  Chains  • 
whereupon  he  faid,  He   believed  they   were 
the  fame  that  had   been  fhewn  at  his  Houfe  ; 
but  his  Mafter  affirmed   they    were   not  the 
fame,  and  endeavoured  to  fatisfy  him  his  Man 
did  vomit  them  :    Then  the  Witnefs  defired 
he  might  have  a  clean  Pot  to  vomit  in,  and, 
having  fearched  his  Mouth,  held  the  Pot  clofe 
to  his  Head :    That  Hathaway  often   endea- 
voured to  lift  up  his  Hands  to  the  Pot,  but 
the  Witnefs  would  notfuffer  him  •  and  though 
he  vomited  feveral  Times,  there  were  no  Pins 
in  the  Pot,  but  feveral  upon  the  Ground  j  and 
the  Witnefs  obferving  that  the  Pins  on  the 
Ground  did  not  come  out  of  his  Mouth,  the 
People  were  very  prefling  he  fhould  believe 
that  they   did.     Then  the  Witnefs,    with  a 
great  deal  of  Difficulty,  forced  his  Hand  into 
Hathaway  s  Pocket,  where   he  found  feveral 
Parcels  of  crooked  Pins,   like  thofe  on  the 
Floor. 

Richard  Ball,  a  Printer's  Man,  teftified, 
That  Hathaway  brought  him  a  Narrative, 
giving  an  Account  of  his  vomiting  Pins,  and 
defired  him  to  print  it  j  and,  at  the  fame  Time, 
fhewed  him  a  Difh-full  of  crooked  Pins,  which 
he  faid  he  had  vomited,  and  declared  he  had 
■eat  nothing  for  a  great  many  Days  :  But  his 
Mafter,  the  Printer,  being  prefent,  faid,  Hatb- 
No.  25. 
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away  looked  very  well:    He  believed  he  was     '702- 
a  Cheat,  and  would  haire  nothing  to  do  with  z  Annx-' 
it :    And  thereupon  Hathaway  went  away. 

Mr.  Hern  depofed,  That  he  was  prefent  Hem'* 
when  Hathaway  fcratched  Mrs.  johnfn  m- Evidence 
ftead  of  Sarah  Morduck,  and  pretended  tore- 
cover  his  Sight  thereupon,  as  Dr.  Martin  had 
teftified :  And  that  they  afterwards  dragged 
Sarah  Morduck  to  the  Houfe,  and  he  fcratched 
her,  and  the  Rabble  affaulted  and  abufed  her, 
leaving  the  poor  Woman  in  a  wretched  Con- 
dition :  Whereupon  the  Witnefs  procured 
Juftice  Rich's  Warrant,  and  apprehended  one 
Osbom  j  but  the  Juftice  difcharged  him  for 
Want  of  Evidence:  However,  Sarah  Mor- 
duck was  fb  mobbed  and  infulted,  that  fhe 
was  forced  to  remove  from  Southwark  to  St. 
Paul's  Wharf  in  London  ;  and  thither  Hatha- 
way, with  one  Jones  and  the  Rabble,  follow- 
ed her  ;  Whereupon  the  Witnefs  got  Sir  Tho- 
mas  Lane's  Warrant,  and  took  up  Hathaway 
Jones  ,  but  Sir  'Thomas  believing  the  Story  of 
Hathaway's  fpewing  of  Pins,  faid,  There  was 
Provocation  enough  for  the  Inlult,  and  com- 
pelled the  Woman  to  let  Hathaway  fcratch 
her  again,  which  he  did ;  and  then  he  appear- 
ed very  brisk,  and  calling  for  Bread  ,and  Cheefe, 
eat  it  greedily,  though  he  pretended  he  could 
not  fwallow  any  thing  before.  That  Sir 
Thomas,  afterwards,  orderea  the  Woman  to 
be  ftripped  and  fearched  by  Dr.  Hamilton  ; 
but  the  Doctor  could  find  nothing  extraordi- 
nary about  her  :  However,  Sir  'Thomas  Lane 
committed  her  to  Prifbn,  and  would  not  ac- 
cept of  an  Hundred  Pound  Bail  at  that  Tiroe^ 
but  afterwards,  when  Dr.  Martin  had  been 
with  him,  he  permitted  her  to  be  baled. 

Kenfey,  the  Surgeon,  depofed,  That  Hatha~  KcnCeytH 
way,  being  in .  the  King's-Bcnch  Piifon,  wrg>s  'Vf e°ns 
committed  to  his  Care  in  November  laft  ■  and,  E-vlAertce' 
going  to  that  Prifbn  for  him,  the    Turnkeys 
told  him,  His  Tongue  wasfwelled  ;  but,  up- 
on fearching  his  Mouth,   he   found  nothing 
amifs,  and  brought   him  to  his  Houfe,  where 
he  offered  him  Meat  and  Drink  feveral  Times, 
and  he  refufed  it :  That  the  next  Morning  he 
was  furly,  and  refufed  to  rife,  and  they  found 
the  Rug  wet  with  his  Urine,  which  dropped 
from  the  Tefter  of  the  Bed,  where  he  had  en- 
deavoured to  conceal  it  in  the  Lid  of  a  Box  : 
That  he  entreated  Hathaway  to  difcover  who 
fet  him  to  work,  for  he  looked  upon  him  as  a 
poor  innocent  Fellow  ;  but  he  would  difcover 
nothing,  and  ftill  refufed  to  eat.     That  finding 
neither    Ferfuafions  nor   Threats  could  move 
him  (for  he  threatened  to  ftarve  him,  if  he 
would  not   confefs)  he  (the  Witnefs  J   feign- 
ed a  Quarrel  with  his  Maid,  faying,  in  Hath- 
away's Hearing,  he    would   be  troubled   no 
more  with  her  :  And  when  he  was  gone,   the 
Maid,  by  his  Direct,ions,railed  at  him  (Kenfy) 
and  bid  Hathaway  have  a  Care  how  he  took 
any  thing  from  her  Mafter,  or  his  Brother, 
and  flie  would  bring  him   Meat,  and  what  he 
wanted  :    And   fhe  accordingly    carried  him 
Victuals  and  Brinfc  from  Time  to  Time,  and 
fhe,  and  feveral  of  the  Neighbours,   (through 
fome  Crevices  in   the  Boards^   faw  him  eac 
and  drink  plentifully   two  or  three  Times  a 
Day  ;  and  one  Day,  in  particular,  he  eat  fo         J. 
fre,ely,  and   drank  ftrong  Beei'   and   Brandy 
9  K  after 
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after  it,  that  he  brought  his  Dinner  up  again, 
and  he  (the  Surgeon )  coming  in,  Hathaway 
raked  the  Afhes  over  it,  to  hide  it .'  That  the 
next  Day  he  offered  him  Meat,  but  he  pre- 
tended he  was  fo  weak  he  could  not  get  off 
his  Chair,  though  they  had  ieen  him  eat  and 
drink  fcveral  Days  before,  dance  about,  and 
play  upon  the  Tongs.  On  the  8th  Day  after 
he  came  to  his  Houfe,  he  endeavoured  to 
make  his  Efcape  ;  and  on  the  icth  in  the 
Morning,  as  he  was  putting  on  his  Cloaths,  he 
feized  on  him^the  Surgeon);  but  ftruggling  with 
him,  Hathaway  pretended  Feeblenels,  and  fell 
down  upon  the  Bed:  Being  to!d  afterwards, 
that  his  Friends  had  betrayed  the  Secret.,  he 
offered  to  go  before  the  Lord  Chief  Juftice 
and  difcover  the  whole  Truth;  bur  his  Lord- 
fhip  not  being  in  the  way,  then  he  returned  to 
the  old  Story,  and  faid  he  was  bewitched. 

That  at  his  firft  coming  to  his  Eiouie,  he 
asked  him  how  many  Weeks  he  had  failed, 
and  he  counted  his  ten  Fingers,  for  he  pre- 
tended to  be  dumb. 

Elizabeth  Baker,  Kenfeys  Maid,  teftified, 
That  after  Hathaway  was  brought  to  their 
Houfe,  her  Mafter  feigned  a  Quarrel  with 
her,  and  fhe  fupplied  him  with  Meat  and 
Drink  by  her  Mailer's  Direct  ins  •  and  that 
fetching  him  a  Glafs  of  Brandy,  once,  when  a 
Child  was  by,  he  refuied  to  drink  it,  pointing 
to  the  Child,  whereupon  fhe  flood  before  the 
Child,  and  then  he  drank  it:  That  at  another 
Time  fhe  gave  him  io  much  ftrong  Beer,  that 
he  pointed  to  his  Head,  intimating  his  Head 
ached,  and  about  two  Hours  after,  he  was 
very  merry,  danced  about,  and  played  upon 
the  Tongs:  That  on  the  nth  of  November ■, 
her  Mafler  ordering  her  to  carry  him  ieveral 
Slices  of  roafl  Veal,  lbme  of  the  Neighbours 
iaw  him  eat  it  through  the  Chmks  of  the 
Walls. 

To  this  his  Counfel  objected,  That  fuch 
Evidence  ought  not  to  be  given  ;  becauie 
this  was  done  after  the  Record  bore  Date:  But 
the  Chief  Juftce  anfwered,  It  was  Evidence 
to  prove,  his  pretended  hafling  before  was  a 
meer  Deceit;  for  if  his  Faffing  the  lafl  two 
Weeks  appeared  to  be  a  Fraud,  it  was  flrong- 
ly  to  be  inferred,  that  his  pretended  Faffing 
ten  Weeks  before  was  fo  too. 

Mr.  Stanton  depofed,  That  being  defired 
by  Mr.  Kenfiy  to  come  and  fee  Hathaway  eat 


JJJj"  and  drink,  he  went  thither,  and  faw  the  Meat, 
him  eat.  before  it  was  carried  to  him,  being  five  flices 
of  Veal,  with  Bread  and  Beer  ;  and  that  Ha- 
thaway looked  about  at  firft,  to  obferve  if  any 
one  could  fee  him,  and  then  fell  too,  and  eat 
as  heartily  as  any  Man  could  ;  but  hearing  a 
Noife,  he  ran  away  with  the  Meat,  and  fet  it 
on  a  Dreffer,  and  the  Maid  telling  him  there 
was  no  Body  coming,  he  went  to  it  again,  and 
eat  it  up,  after  which  he  drank  and  fat  down 
by  the  Fire:  That  afterwards,  he  (this  Wit- 
nefs)  and  the  reft  of  the  Company  went  into 
Hathaway  s  Room,  and  carried  a  Bottle  of 
Beer  and  drank  to  him}  but  he  made  Signs 
that  he  could  not  drink,  and  fhewed  them  that 
his  Belly  clung  to  his  Back. 
HuntV  John  Hunt  depofed,  That  he  pretended  to 

Evidence.  fpew  pmSj  but  they  were   bright  and  clean, 
and  only  came  out  of  his  Mouth  he  thought : 


That  the  Company  thought  they  heard  ftrsnge     1**2 
Noiies  the  fame  Night,  but  he  found  Hatha-  2  i 
way  made  the  Noife  with  his  Feet;  and  that  s/"v~s-' 
Wetting  his  Miftreis  fewed  three  little  Bags  to 
his  Shirt,  in  which  fhe  faid  were  Charms,  and 
he  ufed  to  be  much  better  for  them. 

Elizabeth   Brand    teftified,    That  ieveral  ?>.  v. 
Sums  of  Money  were  gathered  for  Hathaway ;  «■  ■  ■ 
particularly  againft  Guilford  Affizes,  fhe  and 
others  went  about,  and  gathered  between  Six 
and  Seven  rounds,  which  they  paid   to  Mis. 
IVelung  towards  his  Charges. 

Matthew  Sbipps  depoied,    That  HathawayS'^; 
being  brought  from  Guildford  Affizes  to  the  £«*»«■ 
Ma  pa/fa,  was  m  hisCuftody  four  Days;  and 
that  ne  eat  and  drank,  and  ilept  well  during 
that  Time. 

The  King's  Counfel  having  clofed  their  Evi-  Hatha- 
dencc,    Mr;  Serjeant    Jenour     the   Priioner's  *a>* 
Coumel  entered  upon  his  Defence,  and  iaid,    f?e"e 

My  Lord,  and  you  Gentlemen  of  the  jury,/;./ 
I  am  Counfel  for  the  Defendant  Richard  Ha- 
thaway, who  is  indicted  for  a  Cheat  and  Im- 
poftor;  and  it  is  for  pretending  himielf  to  be 
bewitched,  and  that  he  has  ufed  indirect  Arts 
and  Means  to  make  Feople  believe  he  was  fb 
bewitched  ;  and  that  this  Sarah  Mordw.k  was 
the  Peiion  that  had  bewitched  him  ;  and  that 
this  was  contrived  by  him,  in  order  to  bring 
Mifchief  and  Damage  on  this  ...k, 

and  to  the  evil  Example  of  the  Queettfg "Sub- 
jects. You  have  heard  the  Evidence  that  hath 
been  given,  and  therefore  I  fhad  not  repeat  ir, 
but  only  obferve  fbme  few  Things  to  you  : 
The  Doctor  has  taken  a  great  deal  of  r'ains 
in  this  i^aule  ;  but  that  which  he  does  tell  you 
by  Hear-fay,  what  other  Perions  have  told 
him,b  not  iUv.h  Evidence  as  you  are  to  take  any 
Not  ce  of,  that  is,  what  fohnfon  told  him,  and 
likewdie  what  other  Perfons  to  d  him,  concern- 
ing this  Man ;  for  what  they  have  laid  to  him 
of  this  Man,  though  it  ma\  be  true,  is  not  to 
come  under  your  Confideration.  There  are 
ieveral  others  that  have  given  Evidence  of 
what  ether  f  erlons  have  faid,  and  they  have 
given  it  as  their  Opinions,  th.U  what  this  A'ian 
did,  was  the  Caufe  of  their  doings ;  of  which 
you  are  to  take  no  Notice.  But,  my  Lord, 
that  which  feems  to  bear  moft  hard  upon  us  is, 
That  becauie  the  Doctor  and  ieveral  others 
have  been  abufed,  both  before  and  after  the 
Trial,  for  what  they  endeavoured  to  do ; 
therefore  they  would  infinuate  as  if  my  Client 
had  had  a  Hand  in  it:  But  if  a  Man  be  doing 
any  Thing,  and  another  takes  the  Advantage 
of  it,  to  do  another  a  Mifchief,  I  hope  that 
Mifchief  fhall  not  be  laid  to  his  Charge.  My 
Lord,  there  is  one  Man  that  has  given  a  great 
deal  of  Evidence  as  to  his  vomiting  of  Ems, 
and  fays,  that  he  was  by,  and  he  lwept  the 
Ground,  and  when  he  had  a  Chamber-pot  to 
vomit  in,  he  could  not  find  any  Fins  there  ; 
but  there  was  fome  upon  the  Ground  again. 
So  likewife  for  his  Fading,  you  have  had  Evi- 
dence to  prove  that  a  Cheat :  .And  this  feems  to 
affect  him  moft,  that  all  this  Pretence  to  be 
bewitched,  and  vomiting  of  Pins,  and  Faffing, 
was  a  Cheat.  This  is  the  Matter  that  they 
acenfe  him  of;  of  which,  if  he  be  really  guil- 
ty, I  come  not  here  to  defend  him;  but  1  am 
to  defend  him  as  far  as  Witnels  will  do.     And 
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170a  now,  my  Lord,  if  my  Brief  be  true,  we  fhall 
a -Annas.  £tjsfy  yOU  that  mv  QjenC  was  in  a  very  la- 
sy*^  'J  mentable  Condition,  fuch  as  one  would  think 
no  Man  could  be  in  an  1  live  j  and  I  will  lead 
you  by  thefe  Step;.  When  he  was  thus  dis- 
abled, could  neither  fpeak  nor  take  >uftenance, 
his  Matter,  after  he  had  ferved  him  two  Years, 
and  he  had  lived  very  civilly,  and  behaved 
himfelf  well  in  his  Matter's  Service,  till  he  fell 
thus  ijl  j  then  he  was  to  -ill,  that  after  the 
Matter  had  fpent  a  great  deal  of  Money  with 
Doctors  and  Apothecaries,  he  could  get  no 
Cure  for  him  ;  then  he  got  him  into  the  Hof- 
pital,  and  there  he  continued  a  long  Time, 
and  at  laft  they  gave  it  in,  That  he  was  incura- 
ble, and  they  turned  him  out :  But  his  Mat- 
ter made  Intereft,  and  got  him  in  again,  and 
he  continued  fbmetime  there  again  ;  and  there 
it  was  that  he  was  firft  thought  to  be  be- 
witched, for  they  had  him  twice,  and  could 
do  no  good  with  him  ;  and  the  Tenders  told 
him,  He  mutt  lye  under  fome  evil  Tongue  , 
and  thereupon  he  was  turned  out  as  incurable, 
and  with  that  InftruClion,  that  it  was  an  in- 
curable Difeafe.  So  he  came  home  again,  and 
his  Matter  and  Mittrefs  was  acquainted  with 
it  ;  and  they  conflder  what  Perlon  it  Ihould 
be,  that  thould  have  any  evil  Defign  againtt 
him  ;  and  at  laft  they  recollect,  that  his  IViaf- 
ter  had  taken  a  Room  over  the  Head  ot  this 
Sarah  Morduck  ;  and  the  had  gone  to  the  Shop 
often,  and  had  given  them  very  ill  Words,  and 
the  thould  be  even  with  him  one  Time  or  other  • 
and  therefore  they  concluded,  this  Woman  was 
the  Pertbn.  Upon  this  there  were  many  Things 
contrived,  what  Courfe  they  thould  take  to  do 
him  good  -3  and  there  was  one  Thing  concluded 
upon,  in  order  to  his  Eafe  (which  [  think 
none  thould  advife),  that  is,  the  Bufmefs  of 
Scratching  :  But  this  Woman,  when  the  was 
accufed  by  them  of  bewitching  him,  the  of- 
fered herfelf  to  be  fcratched,  and  the  was 
fcratched  ;  and  from  thence  this  Man  found 
Eafe  :  But  afterwards  he  fell  ill  again,  and  he 
went  into  London  y  and  was  examined  at  Sir 
Vthrmas  Lane's  ;  and,  upon  Examination,  they 
thought  that  this  Man  did  lie  under  fuch  an 
Affliction.  I  cannot  fay  it  is  an  irreligious 
thing  to  fay,  there  are  Witches  in  the  VRarld  j 
but  this  Man  lay  under  fuch  a  Diftemper,  that 
no  Doctor  could  know  what  to  do  with  it  , 
and  they  could  not  imagine  who  thould  do  it, 
but  this  Woman  ;  and  the  was  there  fcratched 
by  him,  and  he  did  find  Relief  by  it.  My 
Lord,  this  being  the  Matter  of  Fact,  we  fhall 
call  very  fubftantial  Witneffes  to  prove  it. 
As  to  his  Fatting,  we  fhall  prove  that  he  was 
put  under  the  Care  of  very  fubftantial  Per- 
sons, and  that  he  did  not  eat  or  drink  for 
three  Weeks  or  a  Month  ;  fb  that  it  will  ap- 
pear we  had  no  Contrivance  in  the  World, 
but  only  would  get  Eafe  if  we  could.  We 
have  twenty  Witneffes  to  call. 
'the  Prifo-  Then  the  Prifoner's  Witneffes  were  called, 
xers  Wit-  and  Anne  Baton  depofed,  That  the  looked  af- 
ntfes.  ter  jjathaway nine  Weeks:  That  the  was  with 
him  four  or  five  Days  and  Nights  together 
without  ftirring  from  him,  and  the  did  not  fee 
him  eat  or  drink  during  that  Time  :  That  he 
was  at  fome  Times  dumb  and  blind,  and  loft 
his  Senfes. 


Gib  [on  teftified,  That  he  had  ftrange' Mo- 
tions, foamed  at  the  Mouth',  and  his  Face 
was  diftorted,  and  he  was  blind  and'dumb. 

Ann  Pea[e,  a  Nurfe  of  the  Hofpit.il,  de- 
pofed, That  he  layfeven  or  eight  Days  in  a 
very  weak  Condition  there,  without  E 
or  Drinking,  and  complained  he  could  not  go 
to  Stool  \  thereupon  the  Doctor  gave  him 
Quickfilver, 

Smithy  an  Apothecary,  depofed,  That  when 
he  came  Firft  to  his  Matter,  he  was  troubled 
with  Convulfion  Fits,  fometimes  lay  like  a 
Man  that  was  dead  :  But  being  asked, -If  this 
might  not  be  counterfeited  ?  he  anlwered,  No 
doubt,  it  nvght. 

Some  Women  depofed,  They  hnd  heard 
him  bark  like  a  Dog  3  and  believed  he  was 
bewitched. 

Keeling  depofed,  He  watched  with  Hatha- 
way  nine  Nights,  and  he  neither  eat  nor  drank 
while  he  was  with  him  :  And  Bridges  de- 
pofed, He  watched  with  him  in  the  Day-time, 
when  Keel.ng  watched  with  him  in  the  Night, 
and  he  never  faw  him  eat  or  drink  all  that 
Time,  though  he  never  went  from  him  till 
KieLng  came  to  relieve  him  3  and  they  both 
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teftified,    That  no  Company   came   to 


him, 
go  out,  but  on   Sunday  to 


nor  did  he  ever 
Church. 

IVebb,  one  of  the  Officers  of  the  Parith, 
teftified,  That  they  put  him  into  an  empty 
Houfe,  with  the  two  former  WTitneffes  to 
watch  him  ;  and  that  he  vomited  rutty  Pins  ; 
and  they  could  not  difcover  he  eat  or  drank 
any  thing  ail  the  Time  he'  was  there  ,  and 
that  he  went  out  only  once  on  a  Sunday  to 
Church. 

Dell  depofed,  That  he  watched  with  him 
one  Night,  and  he  went  to  Stool,  and  they 
found  in  his  Excrements  a  Lump  of  Hair, 
loofe  Fins,  a  Stump  of  a  Nail,  and  two  or 
three  Fieces  of  Stone  ;  and  he  lay  in  a  fad 
Condition  as  if  he  was  dumb. 

Two  others  confirmed  the  Teftimony  of 
this  Witnefs.  Mrs.  Davenport  teftified,  That 
Dr.  Hamilton  commuted  Hathaway  to  her 
Care,  to  difcover,  Whether  he  fitted  as  he 
pretended  ;  and  he  was  in  her  Houfe  feventeen 
Days  :  That  the  herfelf,  her  Son,  or  fome  o- 
thers  of  her  appointing,  watched  nim  diligent- 
ly all  the  Time,  and  he  nither  eat  nor  drank  j 
and  to  prevent  any  Deceit,  they  1'earched  his 
Cloaths,  and  bought  a  Bed  on  purpo:e  for  him 
to  lye  on. 

Then  feveral  of  the  Witneffes  Mrs.  Daven- 
port had  employed  to  watch  him,  depofed,  That 
he  neither  eat  nor  drank  in  all  the  feventeen 
Days  while  they  were  with  him  refpedtively  : 
But  the  Chief  Juftice  demanding,  Where  her 
Son  was,  that  watched  with  him  Part  of  the 
Time  ?  the  anfwered,  He  had  been  gone  to 
Sea  about  a  Week. 

Dr.  Hamilton  depofed,  That  being  at   Sit  Dr  Ha- 
Thomas  Lane's  when  Hathaway  was  examined,  mi,ron'-f 
he  fearched  his  Mouth  and  Throat,  and  found  fw^ cfu„ 
nothing  amifs,  and  obferved/  There   was  no- fondant. 
thing  to  be  depended  on  but  his   Fatting  :  As 
for  vomitting  Pins,  and  the  reft,  it  might  be 
performed  by  Legerdemain ;  and  he  fufpected 
him  to  be  an  Impoftor :  That  he  told  Hath- 
I  away's  Matter,  If  he  thought  fit,  he  would 
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*7°?-  lock  him  in  a  Room  a  Fortnight,  and  fee  if  he  Ined  in  Scripture  as  miraculous,  and  an  EfTed: 
z  Anns  counterfeited;  that  the  Mafter  afterwards  came  of  Divine  Power,  being  one  Evidence  of  the 
s^<v^Vw'  to  him,  and  defired  him  to  make  the  Experi-  Truth  of  the  Chriftian  Religion:  And  that 
ment:  Whereupon,  he  committed  him  to  the  none  could  imagine,  without  iuch  Affiftance  a 
Care  of  Mrs.  Davenport ,  and  defired  her  to  Man  could  faft  forty  Days  or  above,  and  yet 
flrip  him,  and  fee  he  had  no  Bread  about  him,  continue  in  Health:  That  all  the  Witntffes  in 
and  to  lend  to  Long-Lane  and  buy  new  Things 
for  him  to  lie  on,  &c.     That  he  ordered  her 


fendant. 


to  let  no  Body  come  to  him,  and  that  one  or 
two  of  the  Family  fhould  let  up  with  him  eve- 
ry Night  j  and  fhe  promifed  (he  would.  They 
fent  him  Word  he  had  ftrange  kind  of  Mo- 
tions ;  but  he  depended  on  nothing  but  his 
Falling.  That  he  had  heard  of  many  that 
had  failed  fcveral  Weeks,  but  they  had  taken 
Water,  or  ibme  fuch  thing,  which, though  they 
are  very  weak  things,  yet  may  keep  one  alive  ; 
but  none  can  live  without  taking  fomething  : 
That  he  faw  this  Man  leveral  Times  while  he 
was  at  Mrs.  Davenport 's,  and  he  couid  not  be- 
lieve but  that  he  had  eat,  becaufe  his  Pulfe 
was  llrong. 

The  Chief  Juftice   demanding  of  the  Doc- 
tor, If  he  thought  it  poffible  in  Nature,  or  if 
all  the  Devils  in  Hell  could  enable  a  Man,  to 
faft  a  Fortnight  ?  The  Doctor  anfwered,  He 
thought  not ;  and  that  made  him  fufpedt  Hath- 
away :  And  being  asked,  If  he  thought  the 
Fulie  of  a  Man  couid  be  very  llrong  who  had 
failed  eight  Days  ?  he  laid,  He  thought  not. 
Sir  Tho-       Sir  Thomas  Lane  being  fworn,depoled,That 
masLane'j  Hathaway  s  Mailer  brought  a  Woman  before 
Evidence    frm  about  a  Twelvemonth  ago,  upon  Sufpi- 
{IndLt  *  cion  fhe  had  bewitched  his  Man,   affirming, 
he  had  failed  above  eight  Weeks,  and  voided 
and  vomited  Pins ;  and  two  Witnefles  fwore 
to  Chains  of  an  hundred  Pins  each,  that  came 
from  him  in  his  Excrements ;  and  the  People 
imagining,  that  fcratching  the  Woman  might 
give  Relief,  were  very  earnefl  with  him,  that 
he  would  command  the  Woman  to  be  fcratch- 
ed  ;  he  anfwered,  That  would  be  an  Affault; 
but  if  fhe  would  confent,  he  might  do  it  ;  and 
the  Woman  thereupon  laid.  If  Ihe  might  be 
fecured  from  fuch  Infults  from  the  future,  fhe 
would  let  him,    and  confented  to  it  :    And 
Hathaway  no  looner  Icratched   her,  but  he 
grew  better,  had  Bread  and  Cheefe  brought 
him,  eat  prodigioufly,  and  drank  up  a  Quart 
of  Drink  without  gulping.     That  he  (Sir  Tho- 
mas J"  asked  Mrs.  Morduch,  and  her.  Friends, 
If  ever  they  knew  the  Fellow  got  Money  by 
thefe  Tricks  ?  but  they  could  not  fay  he  had. 
And  it  appearing  to  him  that  there  was  nei- 
ther Profit  or  Revenge  in  the  Cafe,  he  thought 
the  Man   could  not  counterfeit  all  this  for  no 
End,  and  run  the  Hazard  of  being  whipped. 

The  Chief  Juftice  faid,  The  Queftion  was 
not  "Whether  he  fhould  be  punifhed  for  a  Fool, 
but  whether  he  was  a  Knave  ?  And  whatever 
Punifhment  he  was  to  fuffer,  did  not  belong 
to  him  to  determine.  . 
Ihe  Chief  Then  his  Lordfhip  fummed  up  the  Evi- 
Jtf'^di-dence,  and  oblerved,  As  to  Hathaway  s  be- 
ing relieved  by  fcratching  the  Woman,  he 
pretended  had  bewitched  him  ;  there  was  no 
Rule  either  in  1  hilofophy  or  Divinity,  that 
could  induce  a  Man  to  believe  this  would  ef- 
fect his  Cure  if  his  Difternper  had  been  real, 
as  to  his  having  failed  fo  long  a  Time.  That 
of  our  Saviour's  fafting  forty  Days,  is  mentio- 


the  World,  or  all  the  Devils  in  Hell,  could  not 
invert   the  Order   of  Nature,    and  enable  a 
Man  to  fall  beyond  the  ulual  Time  that  Na- 
ture will  allow  i  and  that  if  the  Thing  be  im- 
poffible,  and   this  Man  had  endeavoured   to 
make  the  World  believe  he  had  failed  fo  long 
a  Time,  it  was  moft  evident,  he  was  a  Cheat, 
and  mufl  contrive  to  have  Victuals  one  Way 
or  other  lecretly  conveyed  to  him,  of  which 
the  impoflibility  of  his  being  able  to  fall  fb 
long  was  a  Demonftration  :  That  it  was  plain 
the  Man  had  counterfeited,  during  the  Time 
he  was  at  Mr.  Kenfey's ;  and  though  that  par- 
ticular Time  be  not  laid  in  the  Information, 
yet  it  is  a  Continuance  of  the  Time  that  is  laid 
therein ;  and  if  he  was  an  Impoltor,  by  pre- 
tending to   have  failed  while  he  was  at  Mr. 
Kenjey's  Houfe,  he  left  them  to  confider,  whe- 
ther he  was  not  fo  ail  the  Time  before:  He 
remembered  that  his  fcratching  and  drawing 
Blood  of  a  ftrange  Woman  inflead  of  Sarah 
Mcrduck,  did  feem  to  avail  him  as  much  as  if 
he  had  icratched  her,  until  he  underftood  he 
was  impoied  upon  :  And  upon  the  whole,  if 
they  did  not  believe  he  was  ncn   compos  men- 
tis^ or  under  any  Delufion,  but  had  endea- 
voured to  impofe  upon  the  Magiftrate,  and  on 
the  World,  by  counterfeiting  thefe  Infirmities  ; 
then  there  was  all  the  Reafon  in  the  World  to 
find  him  Guilty. 

And  the  Jury,  without  going  from  the  Bar, 
found  the  Defendant  Guilty. 


4-tSts  the 
Jury 


Richard    Hathaway,  Thomas  Welling  bis  Hathaway 
Mafter,  and  Elizabeth  his  Wifc,  and  Elizabeth  Mothers 
Willoughby,  were  ajtcrwards  tried  //pen  w^U'fJuiton 
tber  Inform  at  un,  for  a  Riot  and  jQffmtt  on  ftfesarah 
faid  Sarah  iVlorduck.  Moxductj 

At  which  Trial  it  was  proved,  That  the 
faid  1H chard  Hathaway^  on  the  25th  of  Sep- 
tember 1 701,  came  to  the  Houle  of  the  laid 
Sarah  Morduck,  and  Icratched  her  Face  in 
a  cruel  Manner,  forced  out  one  of  her  Teeth, 
and  carried  away  part  of  her  Cloaths:  And 
that  on  the  nth  of  Febrtia  y  following,  one 
tfhomas  Osbon,  Thomas  Hatton,  with  four 
other  Perlbns,  came  in  Diiguife  to  the  faid 
Mordack's  Houle,  and  forced  her  out,  and 
carried  her  to  the  Houfe  of  Thomas  Welling, 
one  of  the  Defendants ;  and  that  there  the 
faid  Richard  Hathaway,  by  the  Encourage- 
ment of  the  faid  Osborn  and  Hatton,  and  the 
reft  of  the  Company,  did  again  fcratch  her  in 
a  moft  barbarous  manner:  That  afterwards, 
Elizabeth  Wife  of  the  laid  Thomas  Welling, 
fell  upon  her,  and  Icratched  her  Face,  and 
tore  off  her  Head-cloaths,  and  Hair  ;  and 
then  the  laid  Thomas  Welling  gave  her  two  or 
three  Kicks  on  her  Belly,  and  threw  her  on 
the  Ground,  and  llamped  upon  her,  and  call: 
her  into  the  Street,  and  fhe  was  fo  much 
bruifed,  that  fhe  was  forced  to  keep  her  Bed 
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1:02.  for  a  Fortnight :  That  Elizabeth  WtUcughby, 
2  Annas-  another  of  the  Defendants,  came  with  a  great 
w/^r>w'  many  Perfbns  to  the  faid  Mord/tck's  Houfe ; 
and  that  the  faid  Elizabeth  gave  her  feveral 
Blows  with  her  Fill,  and  would  have  pulled 
her  out  of  her  Houfe,  for  the  Defendant  Ha- 
thaway to  fcratch  her,  he  Handing  at  a  Corner 
hard  by;  but  was  prevented  by  one  Sarah 
Hall:  And  that  in  the  Month  of  September 
aforefaid,  as  the  laid  Sarah  Morduck  was  go- 
ing into  Newgate  Market,  one  Hopkins  crying 
out,  ifbcre  goes  the  old  Hitch,  a  great  Com- 
pany of  People,  in  a  riotous  Manner,  flocked 
about  her,  and  threatned  to  throw  her  into  a 
Horfe-pond  ;  and  that  if  (he  had  not  got  into 
an  Ale-houfe,  by  the  Affiftance  of  fbme  Wo- 
men there,  (he  had  been  Murdered  :  And  that 
in  Eaficr  or  IVbitfon  Week  laft,  one  Jones 
was  apprehended  for  a"  Riot,  by  him,  and  o- 
thers,  committed,  in  one  Burr  elf  s  Houfe  in 
London,  endeavouring  to  force  themfelves  into 
the  faid  Sarah  Morduck's  Chamber,  that  the 
Defendant  Hathaway  might  fcratch  her;  and 
that  the  faid  Jones  was  carried  before  Sir  cjfbo- 
mas  Lane,  who  difcharged  him,  faying,  There 
was  Caufe  enough  for  the  Riot.  The  Evi- 
dence Tor  the  King  being  concluded,  the  Jury 
withdrew;  and  foon  after  returned,  and 
brought  all  the  Defendants  in  Guilty. 

Pfmarbs  It.  is  impoffible  to  read  Hathaway's  Trials, 
»»Hatha-  without  biufhing  for  the  Credulity  andSuper- 
ftition  of  our  Country-men,  who  will  not  be 
convinced  of  fuch  Cheats  and  Impoftures  up- 
on the  ftrongeft  Evidence  that  can  be  given  ; 
but  tenacioufly  perfift  in  every  idle  Tale  they 
have  been  told  of  this  kind  in  the  Nurfery, 
and  contribute  to  delude  themfelves,  as  well 
as  their  Neighbours,  by  encouraging  and  pro- 
pagat'ng  fuch  Stories,  how  ridiculous  fbever, 
upon  the  weakeft  Suggeftions  and  Surmifes. 

There  feems  to  be  a  Series  of  Fact s  and 
Circumftances,  in  which  moft  of  thefe  Rela- 
tions agree,  and  are  made  in  a  manner  the 
Teft  of  a  Perfbn's  being  bewitched;  as  a  kind 
of  Convulfion  Fits,  Diftortions  of  the  Counte- 
nance, Barking  like  a  Dog,  unaccoi^table 
NoiJcs,  and  the  voiding  of  crooked  Pins  up- 
wards and  downwards.  They  feem  to  confine 
the  Devil  to  this  beaten  Road  of  Action,  and 
do  not  often  fuffer  him  to  omit  thefe  Methods 
of  Torture  and  Delufion  ;  and  fbme  have  fu- 
peradded  that  of  long  Fatting  of  late,  which 
has  unluckily  difcovered  the  Falacy  of  all  the 
reft,  to  all  fuch  as  are  capable  of  Conviction  : 
For  there  are  a  Set  of  People  amongft  us,  ef- 
pecially  the  Sectaries,  that  feem  determined 
never  to  be  undeceived;  that  look  upon  every 
Piece  oi  pretended  Witchcraft,  as'ftrcng  a 
Proof  of  their  Religion  and  another  World, 
and  call  all  Men  Atheifts  and  Infidels  that 
won't  believe  them. 

We  fee  here  two  wife  City  Magiftrates,  Sir 
tfhomas  Lane,  and  Sir  Owen  Buckingham,  gi- 
ving entire  Credit  to  every  Thing  that  <was  re- 
ported of  Hathaw&y,  and  the  Woman  he  pre- 
tended had  bewitched  him,  and  even  encoura- 
ging the  Mob  to  pull  her  in  Pieces,  by  refu- 
fing  to  take  any  Notice  of  thofe  that  affaulted 


and  wounded  her.  The  credulous  Sir  tfbomas 
Lasts  even  caufed  the  Woman  to  he  ftripped, 
to  fee  if  there  were  any  Teats  or  Excrefcen- 
cies  about  her  to  fuckle  her  Imps,  and  the 
Scotch  Doctor  Hamilton  was  weak  enough  to 
be  employed  in  this  Office  :  But  this,  I  moft 
confefs,  is  not  to  be  much  wondered  at  in  the 
Doctor,  who  was  born  and  bred  in  a  Country 
where  every  Story  of  this  kind  is  believed  to. 
be  as  true  as  Gofpel,  and  where  they  hang  up 
half  a  fcore  decrepit  old  Women  every  Year, 
whofe  unhappy  Circumftances  and  Counte- 
nances render  them  the  Objects  of  the  Peo- 
ple's Fury ;  though  they  are  in  Reality  the 
greateft  Objects  of  Companion. 

It  is  evident,  Hathaway  had  two  Induce- 
ments to  counterfeit  his  Fits  and  Fafting  ;  the 
firft,  his  Expectation  of  living  upon  the  Cha- 
rity and  Contribution  of  his  Neighbours  with- 
out working  ;  and  his  Mailer  and  Miftrefs,  'tis 
evident,  expected  to  fhare  in  the  Frofk,  by 
telling  Doctor  Martin  he  had  undone  them, 
when  he  difcovered  the  Cheat :  And  in  the 
next  Place,  both  the  Mailer  and  Man  had  the 
Vanity  to  defire  they  might  be  talked  off,  and 
diftinguifhed,  for  having  Miracles  wrought  in 
their  Favour  ;  for  Hathaway  faid  to  Doctor 
Martin,  in  the  Words  of  Scripture,  though 
yen  fee.  Miracles,  you  will  not  believe  :  The 
Parifh,  and  the  whole  Neighbourhood  alfo,  we 
find  very  zealous  in  encouraging  all  People  to 
believe,that  Signs  and  Wonders  were  wrought 
among  them,  and  putting  up  Bills  in  feveral 
Churches,  to  pray  for  a  poor  Man  affliffed  by 
an  evil  Woman  ;  and  I  don't  doubt,  but 
many  of  the  People  that  were  fet  to  watch 
whether  Hathayoay  eat  or  drank,  were  prepof- 
feffed  in  his  Favour,  and  contributed  to  carry 
on  the  Cheat,  or  at  leaft  connived  at  it;  and 
fbme  of  them  poffibly  .were  bribed  to  fay 
what  they  did :  And  had  a  Man  of  lefs  Judg- 
ment and  Difcretion  than  Doctor  Martin 
been  Minifter  of  the  Parifh,  the  Credit  of 
this  Cheat  had  infallibly  been  as  well  eftabli- 
fhed,  as  many  others  of  the  fame  kind  have 
beerv,  from  lefs  fpecious  Circumftances. 

What  Species  of  Daemons  /and  Animals 
thofe  Imps  were,  which  our  fagacious  Alder- 
man expected  to  find  about  the  old  Woman, 
or  how  they  were  nourifhed  by  her,  would 
puzzle  any  Man  to  defcribe,  I  believe  ;  and 
he  muft  have  been  confounded,  if  the  Courc 
had  required  his  Worfhip  to  declare,  what  he 
meant  by  ordering  the  Doctor  to  fearch  her. 
In  the  Days  of  Hudibras,  it  feems,  it  was  no 
uncommon  thing  to  find  a  Calf  an  Alderman, 
a  Goofe  a  Juftice ;  but,  in  our  Days,  I  pre- 
fume,  the  Government  takes  Care  to  exclude 
all  fuch  weak  and  credulous  Creatures  from  the 
Magiftracy,  and  puts  Gentlemen  into  Com- 
mifiion  that  will  protect  the  old,  the  decrepit, 
and  deformed  Females  in  their  Parifhes,  from 
being  torn  in  Pieces  by  the  Rabble,  as  well 
as  the  young  and  beautiful,  from  the  Rapes 
of  Giants  and  difcourteous  Knights,  the  Em- 
ployment of  the  celebrated  Don  ^nixot,  who 
feems  to  have  been  touched  alfb  with  the  Al- 
derman's Foible,  and  to  have  had  great  Faith 
in  Magick  and  Necromancy. 
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Fuller  h-  TT  was  Ordered  by  the  Lords,  on" trie  19th 
d<redtoLi%  0£  January,  1701,  That  the  Attorney 
pcfiaaed.  Generaj  profecute  William  Fuller  for  certain 
Libels  (The  'Tenor  whereof  the  Reader  has  jeen 
in  Fuller'*  Trial*). 
Dr  Drake  It  was  Refolved  by  the  Lords,  on  the  9th 
ordered  to  of  May,  i  702,  That  in  the  Preface  of  a  Book, 
f>e  pre/ecu-  intltledy  The  Hiftory  of  the  I  aft  Parliament,  be- 
gun at  Weftminfter  the  10th  of  Feb.  170a, 
written  by  Dr.  Drake,  as  he  confeffed  at  the 
Bar,  there  were  feveral  Expreflions  that  were 
groundlefs,  falfe,  and  fcandalous,  tending  ro 
create  Jealoufies  in  Her  Majefty  of  her  People, 
Sc.  and  that  the  Attorney  General  do  profe- 
cute the  faid  Dr.  Drake  for  the  fame. 

The  PafTages  in  the  faid  Freface,  were  as 
follow  :  And,  perhaps,  there  was  a  third 
Thing  in  Profpedt,  of  deeper  Reach  than  all 
thefe ;  which  was,  That  fhould  it  have  pleafed 
God,  for  our  Sins,  to  have  fnatched  from  us 
the  King  on  the  fudden,  by  Chance  of  War, 
or  other  fatal  Accident,  during  the  Tumult  of 
Arms  abroad,  and  the  civil  Diforders  they 
had  railed  among  us  at  home,  and  a  numerous, 
corrupt,  licentious  Party  throughout  the  Na- 
tion, from  which  the  Houfe  of  Commons  was 
fbmetimes  not  free,  they  might  entertain 
Hopes  from  the  Advantage  of  being  at  the 
Helm,  and  the  Affiftance  of  their  Rabble,  to 
have  put  in  Practice  their  own  Schemes,  and 
have,  given  us  a  new  Model  of  Government  of 
their  own  Projection,  and  fo  to  have  procured 
to  themfelves  a  lafting  Impunity,  and  to  have 
mounted  their  own  Beaft,  the  Rabble,  and 
driven  the  fober  Part  of  the  Nation  like  Cattle 
before  them. 

That  this  is  no  groundlefs  Conjecture,  will 
readily  appear  toanyconfidering  Ferfons,  from 
the  Treatment  her  Royal  Highnefs  the  Prin 
cefs  of  Denmark,  the  Heirefs  Apparent  to  the 
Crown,  met  with  all  along  from  them  and  all 
their  Party  :  They  were  not  contented  to  fhew 
her  a  conftant  Neglect  and  Slight  themfelves, 
but  their  whole  Party  were  inftructed  to  treat 
her  not  only  with  Difrefpect,  but  Spight  : 
They  were  bufy  to  traduce  her  with  falfe  and 
fcandalous  Afperfions ;  and  fo  far  they  carried 
the  Affront,  as  to  make  her  at  one  Time  almoft 
thecommonSubjectoftheTittJe-Tattleofalmoft 
everyCoffee-Houfeand  Drawing-Room;  which 
they  promoted  with  zs  much  Zeal,  Applica- 
tion, and  Venom,  as  if  a  Bill  of  Exclufion 
had  been  then  on  the  Anvil  :  And  thefe  were 
the  Introductory  Ceremonies. 

On  Tucfday  the  12th  of  May,  1702,  it  was 
Relblved  by  the  Lords,  That  the  following 
Paragraphs  in  the  89th  and  90th  Pages  of  a 
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to  create  Jealoufies  in  Her  Majefty  of  her  Peo- 
ple, and  to  caufe  great  Miiunderftandings, 
Fears,  and  Difputes,  .among  the  Queen's 
Subjects,  Sc. 

The  obnoxious  Paffage3  were  thefe,  qjrZi 

Whigxove.  I  find  we  have  mifcarried 
in  one  great  Defign  :  The  Train  would  not 
take  :  We  were  very  hot  upon  it,  juft  before 
the  Parliament  met :  All  the  Whig  Corfee- 
Houfes  rung,  how  neceffiry  it  was  to  break 
into  the  Ads  of  Settlement,  and  to  ex- 
clude   . 

Double.  Mum,  Whiglove.  Talk  no 
more  upon  that  Subject,  I  befeech  you  :  Frefh 
Orders  are  iffued  j  and  fince  we  are  not,ftrong 
enough  to  make  it  go,  and  that  on  the  con- 
trary it  has  alarmed  and  provoked  all  Sorts  of 
Men,  we  are  now  directed  to  fay,  That  ne- 
ver any  fuch  Thing  was  intended  by  our  Par- 
ty •  though,  God  knows,  it  was  the  whole 
Dilcourfe  of  all  our  Clubs.  Under  the  Rofe, 
this  was  one  of  thofe  Embrio's  that  proved  a- 
bortive  upon  the  30th  of  December  Jaft  ;  but, 
though  it  be  not  ieafbnable  to  flir  in  it  now, 
never  fear  our  abandoning  a  wicked  Defign  j 
we  never  quite  lay  afide  any  Mifchief  :  how- 
ever, fince  it  has  really  opened  the  Eyes  of  a 
great  many,  and  weakned  our  Interelt  among 
feveral  of  our  own  Side,  whom  (wich  Grief 
of  Mind  I  fpeak  it),  we  cannot  work  up  to 
be  guilty  of  io  much  Injuftice  ;  let  us  take  all 
Occafions  of  declaring,  That  we  wili  not  vio- 
late thefe  Acts  upon  any  Account  whatfb- 
ever  •  which  we  may  the  more  fafeJy  do,  be- 


Book,  intitled,  Tom  Double  returned  tut  of 
the  Country  :  Or,  The  true  Picture  of  a  Modem 
Whig,  &C  there  are  feveral  Expreflions  which 
are  groundlefs,  falfe,  and  fcandalous,  tending 


cauie  you  know,  'tis  our  Principle,  Not  to 
thinlcrhat  we  are  bound  by  any  Proteftations 
we  make,  either  in  private  or  in  publick  -3  and 
it  is  one  of  the  great  Advantages  we  have  over 
the  reft  of  our  fellow-Subjects,  That  we  can 
fetter  the  Confidences  of  others,  while  our 
own  are  at  perfect  Liberty. 

On  Saturday  the   1 6th  of  May,  1722,  it  j  Refi!u- 
was  Refolved  by  the  Lords,  That  in  a  Sermon  tiomgainA 
preached  the  30th  of  January,    1 701-2,   in^"5"-, 
King  Henry  the  Seventh's  Chapel,  before  the  J1^  \r 
Lower  Houfe  of  Convocation,  by  IV.  Bincks,  the 
D.  D.  and  Proctor  for  -the  Diocefe  of  hitch-  January, 
field  and  Coventry,  there  were  feveral  ExpreP  L~ol~z- 
fions  that  gave  juft  Scandal  and  Offence  to  all 
Chriftian  People  ;  and  that  the  faid  Refolu- 
tion  fhould   be   communicated   to   the  Lord 
Bifhop  of  Litchfield  and  Coventry. 

The  obnoxious  PafTages  were  thefe,  viz. 

And  firft,  As  to  the  near  Refemblance  be- 
tween the  Parties  concerned,  as  well  the  Ac- 
tors as  the  Sufferers,  comparing  thofe  in  the 
Text  wich  thofe  of  the  Day. 

And 
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And  here  one  would  imagine  the  latter  were 
refolved  to  take  St.  Paul's  Expreffion  in  the 
moil'  literal  Senfe  the  Words  will  bear,  And 
tritciiy  to  t hew fe lies  the  Lord  ajr:fo^  and,  in 
the  neareft  Likenefs  that  could  be,  put  him  to 
en  Open  Shame.  If,  with  Refpect  to  the 
Dignity  of  the  Perfbn,to  have  been  born  King 
of  the  Jewi,  was  what  ought  to  have  skreened 
'  our  Saviour  from  Violence  ;  here  is  alio  one^ 
not  only  born  to  a  Crown,  but  actually  pof- 
fefTed  of  it.  He  was  not  only  called  Ring  by 
.fome,  andj  at  the  fame  Time,  derided  by  o- 
thers  for  being  fo  called,  but  he  was  acknow- 
ledged by  all  to  be  a  King  :  He  was.  riot  juft 
,  dreffed  up,  for  an  Hour  or  two,  in  Purple 
Robes,  and  faluted  with  a  H  A  I  L  KING! 
but  the  ufual  Ornaments  of  Majefty  ..were  his 
cuftomary  Apparel :  His  Subjects  owned  him 
to  be  their  King,  and  yet  they  brought  him 
.before  a  Tribunal  j  they  judged  him  ;  they 
condemned  him  ;  and,  that  they  might  not  be 
wanting  in  any  thing  to  let  him  at  naught, 
they  fpit  upon  him,  and  treated  him  with  the 
utmoft  Contempt.  Our  Saviour's  declaring, 
That  his  Kingdom  was  not  of  this  World^ 
might  look  like  a  fort  of  Renunciation  of  his 
Temporal  Sovereignty  for  the  prefent,  defiring 
only  to  reign  in  the  Hearts  of  Men  ;  but 
here  was  nothing  of  this  in  the  Cafe  before  us: 
Here  was  an  indifputable,  unrenounced  Right 
of  Sovereignty,  both  by  the  Laws  of  God 
and  Man :  He  was  the  reigning  Prince,  and 
the  Lord's  Anointed  ;  and  >  et,  in  Difpite  of 
all  Law,  both  Human  and  Divine,  he  was  by 
direct  Force  of  Arms,  and  the  moft  daring  Me- 
thods of  a  flagrant  Rebellion  and  Violence,  de- 
prived at  once  of  his  Imperial  Crown  and  Life. 

The  Fact  of  this  Day  was  fuch  a  vying  with 
the  firft  Arch-Rebel, the  /.poftate  Angel,  Lu- 
cifer ;  it  was  fuch  a  going  beyond  the  Old 
Serpent  in  his  own  Way  of  lnfblen.ee  and 
Pride,  that  it  is  no  Wonder  if  he  then  began  to 
raife  his  Head,  and  fet  up  for  Dominion  in 
this  World,  when  thus  warmed  and  enliven- 
ed by  a  fiery  Zeal  in  fbme,  and  Rage  in  others, 
to  the  Degree  of  Drunkennefs,  thirfting  after. 


and  fatiating  themfelves  in  Royal  Blood  \  and 
in  which  Refpect  only,  heated  to  the  Degree  z 
of  Frenzy  and  Madnefs,  the  Plea  in  my  Textw 
may  feem  to  have  fbme  Hold  of  rherh,  FA- 
THER FORGIVE  THEM,  FOR  THEY 
KNOW  NOT  WHAT  THEY  DO. 

It  was  Refolved  alfo,  on  the  fame  t  6th   bf-JRcfitu'tien 
Mn%  That  there  are,  in  the  Pamphlet  intitled  againfi  _ 
Reafosts  foArddreffinghis  Majefty ,  to  invite  ^-"^Thr 
to  England  their  Highneffes  the  Elcflrefs  Dow-  the  e,Z«~ 
agcr,  and  the  Ekclt.ral  prince  oj  Hanover,  &c.  r.uemetit 
Affertions  and   Infinuations,   fcartdalous  .  and0/'^«^»»-. 
dangerous,  tending  to  alienate  the  Affections 
of  the  Subjed:  from  Her  Majefty,  &c. 

The  obnoxious  Paflages  were  thefe,  iviASi 

It  appears  from  Hiftory,  That  all  free  Peo- 
ple have  fet  afide  the  Children  of  Tyrants, 
for  Reafbns  of  eternal  and  univerfal  Force,  as 
inheriting  the  Principles  and  Deflgns  of  their 
Parents,  bearing  an  Affection  to  their  Friends, 
and  owing  a  Revenge  to  their  Enemies,  as 
more  likely  to  grafp  at  a  greater  Power  than 
even  their  Parents,  the  better  to  fecure  them- 
felves  from  their  Difgrace  ;  and  being  under 
extraordinary  Obligations  to  thofe  Foreign 
Potentates  who  protected  or  reftored  them. 

In  fine,  whether  the  Abjuration  be  penal  or 
voluntary  (for  I  cannot  doubt  of  one  or  the 
other),  I.  hope  Care  will  be  taken  that  it  be 
tendered,  as  I  laid  before,  to  all  Manner  of 
Perfons,  net  excepting  the  King's  Majefty,  or 
Her  Royal  Highnels  the  Princeis  of  Denmark. 
For  all  the  Securities  we  give  to  them,  they 
owe  this  Security  to  us.  Not  that  I  doubc- 
either  of  them,  from  which,  I  am  the  fartheft 
of  any  Man  in  the  World  :  But  they  both  of 
them  very  well  know  what  Stories  and  Sur- 
mifes  our  Enemies  have  been  actively  fpread- 
ing  to  amufe  and  intimidate  the  People.  They 
have  whifpered  horrible  Things  of  blind  and 
clancular  Bargains.  But  Cafar's  Wife  ought 
to  be  unfufpected  as  well  as  innocent. 


1702. 

Z  Annas. 

Kefolutior.s 
agaitifi 
Dr  Lloyd 
Bifiop  cf 
Worcef- 
tcr. 


Proceedings  of  the  Houfe  of  Commons  againft  Dr. 
William  Lloyd,  Lord  Bifhop  of  Worcefter, 
and  Mr.  Lloyd  his  Son,  on  the  Complaint  of  Sir 
John  Pakington,  in  November  1702.  2  Anna. 


1702. 

2  Annas. 


kN  the  2.d  of  November  170a,  a  Com- 
plaint was  made  to  the  Houfe  df  Com- 
mons by  Sir  John  Pakington,  againft  the 
Lord  Bifhop  of  Worccfier,  and  Mr.  Lloyd  his 
Son,  for  Trefpafling  on  the  Rights  and  Privi- 
leges of  the  Houle  of  Commons ;  and,  on 
the  1 8th  of  the  fame  Month,  Sir  John  redu- 
ced the  Charge  againft  the  Bifhop  and  his 
Son  to  the  following  Heads,  which  he  pre- 
fented  to  the  Houfe  (viz) 


1.  That,  foon  after  the  laft  Parliament  rofe 
the  Bifhop  of  V'orcejler  took  upon  him  to  fend 
to  me  to  defift  from  ftanding  to  be  elected 
Knight  for  that  County,  and  to  threaten  me, 
That  if  I  would  not  defift,  he  fhould  think 
himfelf  obliged  to  fpeak  againft  me  to  the 
Clergy. 

2.  He  fent  fbme  Letters  himfelf,  and  his 
Secretary  fent  others,  to  feveral  of  his  Clergyj 
with   Directions  to  make  what  Intereft  they 

could 
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1702.  could  againft  me  in  their  feveral  Parifhes  ;  and 
s>  Anna;  wjiere  thev  could  not  prevail  with  fuch  who 
'^Y^  voted  fmgly  for  me -in  the  laft  Election,  to 
give  a  Vote  for  one  or  both  the  other  Candi- 
dates, thev  mould  defire  them  to  flay  at  home  , 
and  in  order  to  this,  his  Lordfhip  fent  them 
Copies  of  the  Poll  of  their  respective  Pa- 
ri lhes. 

3.  He  afperfed  me  to  his  Clergy,  branding 
me  and  my  Anceftors  with  ieveral  Vices  3 
and  at  his  Confirmations  and  Vifitations,  folli- 
cite'd  his  Clergy  to  vote  againft  me,  reprefent- 
ing  me  as  very  unfit  to  ferve  in  Parliament  ; 
and  threatning  them  with  his  Difpleafure,  if 
they  did  not  vote  againft  me. 

4.  He  afperfed  me  and  my  Anceftors  to  fe- 
veral of  the  Laity,  who  were  his  Tenants  j 
and  threatned  them,  That  if  they  would  not 
Vote  againft  me,  they  fhould  never  renew 
any  Eftate  under  him  ;  and  that  he  would  fet 
fuch  Marks  upon  them,  that  his  Succeffors 
fhould  not  fuffer  them,  nor  their  Children,  to 
renew  any  more. 

5.  Mr.  Lloyds  the  Bifhop's  Son,  afperfed 
me,  and  gave  lcandalous  Characters  of  me  to 
feveral  Freeholders,  whom  hefollicited  to  vote 
againft  me,  and  told  them,  I  voted  for  bring- 
ing in  a  French  Government. 

6.  The  Bifhop's  Secrerary  afperfed  me  to 
feveral  Freeholders  in  the  like  Manner,  re- 
prefenting  me  as  unfit  to  lit  in  the  Houfe  ; 
threatning  them  with  the  Bifhop's  Difpleaiure  ; 
and  faid,  They  might  as  well  vote  for  the 
Prince  of  Wales,  as  for  me. 

The  Houfe,  having  taken  the  faid  Com- 
plaint and  Articles  into  their  Confideration, 
and  heard  the  Witneffes  to  every  Part  of  the 
Charge, 

Refblved,  nemine  contradicente,  That  Sir 
John  Pakington  had,  by  Evidence,  fully  made 
out  the  Charge  which  he  exhibited  againft 
the  Lord  Bifhop  of  Worcefter,  and  againft 
Mr.  Lloyd  his  Son  :  And 

Refblved,.  That  it  appeared  to  that  Houfe, 
That  the  Proceedings  ot  William  Lord  Bifhop 
of  Worcefter,  his  Son,  and  Agents,  in  order 
to  the  hindering  of  the  Election  of  a  Member 
for  the  County  of  Worcefter,  has  been  Malici- 
ous, Unchriftian,  and  Arbitrary,  in  high  Vio- 
lation of  the  Lberties  and  Privileges  of  the 
Commons  of  England. 

Thrn  they  proceeded  to  addrefs  Her  Majefty 
to  remove  the  faid  Bifhop  from  the  Poft  of 
Lord  Almoner  to  her  Majefty  -}  to  whom  fhe 
gave  the  following  Anfwer  : 

"  I  am  very  forry  that  there  is  Occafion  for 
cc  this  Addrefs,  againft  the  Bifhop  of  Wor- 
61  cefler  :  I  fhall  order  and  direct,  that  he  fhall 
*c  no  longer  continue  to  fupply  the  Place  of 
<£  Almoner,  but  I  will  put  another  in  his  Room 
"  to  perform  that  Office. 

The  Commons  alfb  Ordered  Mr.  Attorney 
to  profecute  Mr.  Lloyd  for  his  faid  Offences, 
after  his  Frivilege  as  a  Member  of  the  Lower 
Houfe  of  Convocation  was  out. 

But  in  the  mean  while,  between  the  Time 
the  Commons  had  Relblved  on  the  Addrefs  to 
the  Queen  againft  the  Bifhopof  Worcefter,  and 
their  prefenting  it,  the  Lords  addreffed  her 
Majefty  in  the  Bifhop's  Favour,  reprefenting, 
That  it  was  the  undoubted  Right  of  every 


Lord  of  Parliament,  and  of  every  other  Sub- 
ject of  England,  to  have  an  Opportunity  of  : 
making  his  Defence,  before  he  fuffer  any  Sort  * 
of  Punifhment ;  and  therefore  humbly  defired 
Her  Majefty,  that  fhe  would  be  pleafed  not  to 
remove  the  Lord  Bifhop  of  IVorcefier,  from 
the  Place  of  Lord  Almoner,  nor  to  fhew  anv 
Mark  of  her  Difpleafure  towards  him,  till  he 
be  found  guilty  of  fome  Crime  by  due  Courie 
of  Law.  To  which  the  Queen  made  the  fol- 
low ing  Anfwer,  QviZ) 

"  I  agree,  That  every  Peer  and  Lord  of 
"  Parliament,  and  indeed  every  other  Perfon, 
u  ought  to  have  an  Opportunity  of  being 
"  heard  to  any  Matters  objected  againft  him, 
"  before  he  be  punifhed.  I  have  not  yet  re- 
"  ceived  any  Complaint  of  the  Bifhop  oflf'or- 
"  cefler  j  but  I  look  upon  it  as  my  undoubted 
"  Right,  to  continue  or  difplace  any  Servant, 
"  attending  upon  my  own  Perfon,   when  I 

"  fhall  think  proper." And  the  Bifhop 

of  Worcefter  was  immediately  after  dilmiffed 
from  the  Place  of  Almoner. 


1702. 

Ann*.' 


As  to  Fuller,  he  was  very  juftly  cenfured  Rem**' 
by  the  Lords,  and  ordered  to  be  proiecuted,  °L^m  J 
being  one  of  the  molt  notorious  Cheats  and  the  lords 
Impoftors  of  the  Age,  having  more  than  once  and  C"*z 
endeavoured  to  impofe  upon   both  Houfes  of  mons' 
Parliament  and  the  Miniftry,  as  appears  by  his 
Trial  above. 

Nor  was  their  Cenfure  of  Dr.  Drake  at  all 
fevere:  For  it  is  very  evident,  that  King  Wil- 
liam  was  far  from  ufing  any  Endeavours  to  fet 
the  Princefs  of  Denmark  afide  ^  on  the  con- 
trary, he  lived  in  perfect  Friendfhip  with  her 
a  little  before  his  Death,  whatever  Mifunder- 
ftandings  there  might  have  been  before,  and 
even  put  the  Adminiftration  of  the  Govern- 
ment into  the  Hands  of  her  neareft  Relations 
and  Friends :  The  Queen's  Uncle,  the  Earl  of 
Kochefter,  was  his  irrime  Minifter,  and  the 
Earl  of  Marlborough,  whom  that  Princefs  chief- 
ly relied  on,  was  made  Ambaffador  and  Ple- 
nipotentiary to  negotiate  and  form  a  Confede- 
racy with  our  Allies  againft  France  ;  Indeed 
there  was  a  Presbyterian  and  Republican  Fac- 
tion, that  did  not  fcruple  to  declare  openly, 
That  they  would  gladly  fer.  the  Princefs  Anns 
afide,  if  it  was  in  their  Power  -,  but  theie  Men 
were  not  at  all  in  King  William's  Favour  at 
that  Time.  It  was  a  Juftice  due  to  the  Me- 
mory of  that  Prince,  therefore,  to  declare, 
That  the  Report,  that  the  late  King  intended 
to  exclude  her  Majefty  from  fucceeding  to  the 
Crown,  was  falfe  and  groundlefs. 

But  I  don't  think  there  was-  the  like  Reafon 
to  be  fevere  upon  the  Author  of  Tom  Double ; 
for  he  only  charges  the  Republicans  with  fuch 
a  Defign,  and  not  King  William :  And  their 
Lordfhips  themfelves  were  very  fenfible,  that 
1'cland  and  cfheObfervatcr,  the  then  Scribblers 
for  the  Faction,  had  dared  to  make  a  Propo- 
fal  of  that  Nature  in  Print ;  and  actually  cen- 
fured Roland's  Libel  on  that  Account. 

As  to  their  Refolution  againft  Doctor 
Bincks's  30th  of  Jan.  Sermon,  I  leave  every 
Man  to  judge  of  it  as  he  is  enclined :  They 
fairly  left  the  Doctor  to  the  Cenfure  of  his 
Diocefan  ;  but  I  never  heard  he  fuffered  for 
his  zealous  Declamation  on  this  Occafion, 

The 
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The  Complaint  of  Sir  John  Pakington  a- 
gainft  the  Bifhop  of  Worcefter^  and  the  Refb- 
Tution  of  the  Commons  thereupon  were  ex- 
ceeding juft:  Never  was  a  more  fcandalous 
Charge,  or  more  fullv  proved :  Never  did  a 
Spiritual  Lord  interpofe  fo  violently  in  the 
Election  of  a  Commoner,  by  Calumny,  De- 
traction, Threats,  and  every  vile  Art,  pro- 
fiting his  Authority  and  Character,  to  gra- 


tifie  his  Revenge  on  a  Gentleman  of  Quality 
and  Fortune,  that  ftood  Candidate  to  repre- 
fent  his  County:  Every  one,  who  has  any 
Veneration  for  the  Fathers  of  the  Church,muft, 
in  the  Queen's  Words,  be  fbrry  there  was 
fuch  Occafion  to  complain  of  a  Right  Reve- 
rend Prelate,  who  once  appeared  a  glorious 
Confeflbr  of  the  Church, 

/ 


1702. 

2  Ann<< 


The  Arraignment   of  James  Boucher,  Gent,  for 
High-1'reafon,  on  the  28th  of  February,  1703-4." 


Boucher* j 

Jlrraign-  * 

ment.  2    AUTl^Z. 


1703. 
2  Annas. 


Vhelndift-  >-yy  H  E  Indictment  charged  him  with  High- 
vient.         J[     Treafbn,  in  going  to  France  and  return- 
ing to  England  again   without  Licence,  con- 
trary to  the  Statute  of  9  IV.  HI. 
Rs  Con-        The  Prifbner  confefied  the  Fact,  pleaded 
jejfion.       Guilty,  and  threw  himfelf  upon  the  Queen's 
Mercy ;  but  was  told,  he  muft  apply  him  felf 
elfewhere  for  Her  Majefty's  Pardon :  And  the 
Bis  Sen-    Chief  Juftice  proceeded   to  pronounce  Sen- 
tence, with  tence  of  Death  upon  him  as  a  Traitor,  after 
the  speech  fre  nac-  macje  tne  followine  Speech  upon  the 
S^Occanon,  ™Z- 

thereupon.  Mr.  Boucher,  You  are,  by  your  own  Con- 
feffion,  convicted  of  High-Treafonjfor  which, 
Judgment  of  Death  is  to  be  pronounced  upon 
you,  and  which  you  are  to  iuffer  under  thofe 
Circumftances  which  the  Law  hath  appoin- 
ted. 

The  Fact  of  which  you  were  accufed,  and 
have  now  confefIed,is,That  fince  the  nth  Day 
of  December  1688,  you  went  into  France  with- 
out Licence  either  from  the  late  King  or 
Queen,  and  have  returned  fince  the  14th  of 
January  1697.  without  any  Licence  under  the 
Privy-Seal,  either  from  the  late  King  or  Her 
Majefty  that  now  is ;  which  Fact  is  made 
High-Treafbn  by  the  Statute  of  the  Ninth 
Year  of  the  late  King. 

The  Wifdom  and  Juftice  in  making  that 
Law,  will  be  very  evident  to  any  one  that 
will  but  reflect  upon  the  Pofture  of  our  Af- 
fairs at  that  Time  :  For  in  the  Year  preceed- 
ing  to  that  of  the  making  thereof,  there  was 
an  horrid  Confpiracy, formed  from  among  that 
Party  of  Men  who  had  fb  left  the  Kingdom, 
to  affaflinate  the  late  King  3  to  introduce  a  Po- 
pifta  and  French  Power,  for  the  Subverfion  of 
the  Proteftant  Religion,  and  the  Liberties  and 
Properties  of  the  People  of  England;  which 
was  managed  with  that  Privacy,  and  carried  on 
with  that  Secrecy,  that  it  was  not  difcovered, 
nay,  not  fo  much  as  fufpected,  untill  it  arri- 
ved to  that  Maturity,  that  it  was  come  to  the 
very  Point  of  being  put  in  Execution. 

The  Truth  of  which  is  very  clear,  as  well 
by  the  Proofs  produced  at  the  Trials  of  fe- 
veral  of  the  Malefactors,  as  even  by  their  own 
Confeffion. 

No.  25. 


tn  the  following  Year  the  Peace  of  Ryfwick 
was  made,  whereby  the  Intercourfe  was  re- 
ftored  between  England  and  France.  From 
thence  it  was  evident,  that  divers  of  that 
Party  of  Men  would  return  into  the  Realm, 
thereby  to  have  an  Opportunity  to  revive  and 
carry  on  that  horrid  Defign,  in  the  Succefs 
whereof  they  had  been  fb  difappointed ;  for. 
which,no  doubt,they  were  not  a  little  enraged, 
and  it  could  not  be  otherwife  expected  but 
they  would  make  ufe  of  it:  For  thofe  of  the 
faid  Principles  will  be  guilty  of  the  fame 
Practices. 

Therefore  it  was  neceflary  to  make  a  Re- 
turning into  England,  by  any  of  thofe  who 
were  under  thefe  Circumftances,  to  be  fo  very 
Penal,  unlefs  they  fhould  firft  give  Satisfaction 
to  the  Government,  either  of  their  Innocence 
or  Repentance,  and  obtain  a  Licence  and  Ap- 
probation for  their  Return  under  the  1  rivy- 
Seal:  For  their  returning  in  any  other  manner, 
is  a  Danger  to  the  Queen's  Perfbn,  and  her 
Kingdom. 

This  Treafbn,  though  it  feems,  and  is,  new 
in  the  Form,  yet  it  is  compounded  of  an  oid 
Treafbn,  known  in  the  ancient  Law  of  the 
Kingdom,  which  is,  that  of  adhering  to  the 
King's  Enemies :  For  what  can  be  thought  of 
thofe  who,  in  Time  of  War,  mail  abandon 
their  own  Country,  and  be  harboured  and 
protected  in  an  Enemy's  Country,  for  being  of 
an  Intereft  inconfiftent  with,  and  even  repug- 
nant to  that  of  their  own. 

"What  your  Defign  might  be  in  returning 
in  this  manner,  whether  to  revive  and  purfue 
thofe  wicked  Practices,your  own  Confcience  is 
your  Witnefs,  and  will  be  your  Judge ;  and 
if  that  (hall  acquit  you,  it  will  be  for  your  Ad- 
vantage in  the  World  to  come.  But  you  are 
an  Offender  againft  the  Law  of  the  Land, 
which  has  made  this  your  Offence  to  be  High- 
Treafon,  and  therefore  that  Judgment  appoin- 
ted for  one  guilty  thereof  muft  be  pro- 
nounced :  And  it  was  pronounced  according- 
ly; but  Boucher  was  reprieved,  and  afterwards 
pardoned,  as  I  apprehend  ;  for  I  never  heard 
he  was  executed,  though  I  was  at  London 
about  the  Time  he  was  condemned. 
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Proceedings  at  Law,  and  in  both  Houfes  of  Parlia- 
ment, in  the  Cafe  of  Ajhby  and  White,  &c  rela- 
ting to  the  Right  of  Electors,  to  bring  A&ions 
againft  the  Return-Officers,  in  the  Years  1703, 
and  1 704.     2  &  3  Anna. 


1703-4. 

a  6»  jAa. 


AfhbyV     ^f^HE    Plaintiff  Matthew  Ajhby,  brought  |  infinite  Number  of  Suits.    The  Lord  Chief 

Juftice  Hclt,  however,  differed  from  his  Bre- 
thren, being  of  Opinion,  That  every  Man 
had  a  Right  to  fue  the  Return-Officer  (if  he 


Dcdara-      .§    '  his  Action  againft  William  White,  Ri- 

Whuc^ cbayd  ^alh°y^    ?MM*i»   Btll,    and   Richard 
QpCm    '     Heydon,  Defendants,   Conftables   of  the   Bo- 
rough of  Aylesbury,  and  declared,  That   on 
the  26th  of  December,  in  the   i£th  Year  of 
King  William  III.  a  Writ  iffued  out  of  Chan 
eery,  directed  to  the  Sheriff  of  the  County  of 
Bucks,  reciting  that  the  King  had  ordered  a 
Parliament  to  be  held  at  Weftminfter,  on  the 
6th  of  February  then    next  following,    and 
commanded  the   Sheriff  to  caufe  two  Knights 
to  be  elected  for  the  County,  two  Citizens  for 
every  City,  and  two  Burgeffes  for  every  Bo- 
rough :  Which  Writ  was  declared  to  the  She- 
riff, who  made  a  Precept  in  Writing  under  the 
Seal  of  his  Office,  directed  to  the  laid  Con- 
ftables of  the  Borough  of  Aylesbury,    com- 
mand irfg  them  to  caufe  two  Burgeffes  of  the 
laid  Borough  to  be  elected,  &c.  which  Pre- 
cept  was    delivered    to  the   Defendants,    to 
whom  it  belonged  to  execute  the  fame :  By 
Virtue  of  which  Writ  and  Precept,  the  Bur- 
geffes of  that  Borough  being  fummoned,  did 
affemble  before  the   Defendants  to  elect  two 
Burgeffes  ;  and  they  being  affembled  in  order 
to  make  fuch  Election,  the  Plaintiff  Matthew 
Ajloby,  then  a  Burgefs  and  Inhabitant  of  the 
faid  Borough,  and  duely  qualified  to  give  his 
Vote  at  that  Election,  was  there  ready,  and 
offered  his  Vote  to  the  Defendants  for  the 
Choice  of  Sir  tfhomas  Lee,  Bart,  and   Simon 
Mayne,  E%  and  the  Defendants  were  then 
required  to  receive  and  admit  of  his  Vote  .* 
That  the   Defendants,  not  being  ignorant  of 
the  Premiffes,  but  contriving,  and  fraudulently, 
and  malicioufly  intending  to  damnify  the  Plain- 
tiff, and  to  defeat   him  of  that  his  Privilege, 
did  hinder  him  from  giving  his  Vote,  and  did 
refufe  to  permit  him  to  give  his  Vote ;  fo  that 
the  two  Burgeffes  were   elected  without  any 
Vote  given  by  the  Plaintiff,  to  his  Damage  of 
Aftbyre-aco/.  Tjpon  Not  GuiJty  pleaded,  I  flue  was 

joined,  and  the  Caufe  was  tried  at  the  Affizes 
for  the  Countyofi?w£jjand  thePlaintiff  obtain- 
ed a  Verdict,  and  5  /.  Damages  befides  Cofts. 
The  Defendants  thereupon  moved  the 
Court  of  Kings-Bench  in  Arreft  of  Judgment, 
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infifling,  That  the  Action  did  not  lie,  and 
this  Point  being  argued  by  Couniel,  and  af- 
terwards by  the  Court,  three  of  the  Judges, 
Qv'Z.')  Ptwel,  Gould,  and  Powys,  were  of  O- 
pinion  the  Action  would  not  lie  ;  for  that  the 
Judging  ot  Elections  belonged  folely  to  the 
liouie  of  Commons  ;  adding,  That  this  was 
the  firft  Action  of  the  Kind  that  had  been 
brought;  and,  if  thefe  Suits  were  encouraged, 
it  would  make  the  Return-Officers  liable  to  an 


had  a  legal  Vote),  where  his  Vote  was  refu- 
ted: But,  there  being  three  Judges  againft 
one,  the  Conftables  carried  their  Point ;  and 
it  was  adjudged,Thatthe  Plaintiff  had  no  Caufe 
of  Action. 

This  Matter  being    brought    before  the 
Houfe  of  Lords  afterwards,  by  a  Writ  of  Er- 
ror, the  Judges  were  ordered  to  deliver  their 
Opinions :  Whereupon  Sir  itho.  tfrenjor,  Lord 
Chief  Juftice  of  the  Common  Pleas,  and  feve- 
ral  other  Judges,  declared  it  was  their  Opi- 
nion, That  the  Houfe  of  Commons  only  had  a 
Right  to  judge  of  Elections,  and  confequently 
who  were  the  Electors  ;   and  obferved,  That 
Petitions  to  that  Houfe  were  frequently  found- 
ed on  Allegations ;  that  fome  of  the  Voters 
had  no  Right,  and  that  others  were  refufed 
that  had  a  Right :  Nor  had  it  ever  been  di£ 
puted  but  the  Commons  were  the  only  proper 
Judges  of  this  Matter  ;  adding,  That  if  two 
independent  Jurifdictions  fhould  be  allowed 
in  the  fame  Cafe,  this  muft  frequently  occafion 
contrary  Judgments,   and  create  great  Con- 
fufion  in  the  Execution  of  fuch  Judgments. 

To  this  it  was  anfwered,  That  a  Voter  had 
no  other  Remedy  but  in  a  Court  of  Law  : 
For,  fuppofing  theMFerfon  was  returned  he 
would  have  voted  for,  he  had  no  Pretence  to 
complain  to  the  Houfe  of  Commons ;  and  if 
they  could  admit  of  fuch  a  Complaint,  they 
could  give  him  no  Damages  to  make  him  Sa- 
tisfaction for  the  Officer's  denying  his  Vote. 
And  fince  this  was  a  Right  inherent  to  every 
Voter,  it  was  reafbnable  an  Action  fhould  be 
brought  for  it  in  the  Courts  of  Law,  where 
all  other  Rights  were  tried.  That,  if  this 
Determination  of  the  King's-Bench  was  al- 
lowed, it  would  amount  to  an  Indemnity  for 
the  Return-Officers,  how  partial  or  unjuft  fb- 
ever  they  fhould  prove,  and  exceedingly  mul- 
tiply thefe  Difbrders :  And  to  this  latter  Opi-y«^Wf^ 
nion  their  Lordfhips  agreeing,  confirmed  the  for  Afhby 
Verdict  given  for  Ajhby  the  plaintiff  at  the™.'*? 
Affizes,  over-ruled  the  Determination  of  the p°"£ *■ 
Court  of  King's-Bench,  and  gave  Judgment 
for  Ajhby  the  Plaintiff. 

The  Commons,  upon  this  Decifion  o£  the  ^er0jutltnS 
Houfe  of  Lords,  Refblved,  oftheCom- 

1.  That,  according  to  the  known  Laws  and  monsther^- 
Ufage  of  Parliament,  it  was  the  fole  Right  of  *2m' 
the  Commons  (except  in  Cafes  otherwife  pro- 
vided for  by  Act  of  Parliament)  to  examine 
and  determine  all  Matters  relating  to  the  Right 
of  Election  of  their  own  Members.. 

1.  That 
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1705-4.        2.  That   neither  the   Qualification   of  an 
a 6=  5 An.  £ie<5tor,  or  the  Right  of  any  Perfon  elected, 
^"V"^  is  cognizable  or  determinable  elfewhere  than 
before  the  Commons,  except  as  aforefaid. 

3.  That  the  examining  and  determining  the 
Qualification  or  Right  of  any  Eledtor,  or  any 
Perfon  elected  in  any  Court  of  Law,  or  elfe- 
where than  before  the  Commons,  except  as 
aforefaid,  will  expofe  all  Mayors,  and  other 
Return-Officers,  to  Multiplicity  of  Actions 
and  Vexatious  Suits,  and  fubject  them  to  dif- 
ferent and  independent  Jurifdictions,  and  in- 
confiftent  Determinations. 

4.  That  Matthew  AjJoby  having  brought  his 
Action  againft  White  and  the  reft  of  the  Con- 
ftables  of  Aylesbury,  for  not  receiving  his 
Vote,  was  guilty  of  a  Breach  of  Privilege. 

5.  That  whoever  (hall  commence  or 
profecute  any  Action,  Indictment,  or  Infor- 
mation, which  fhall  bring  the  Right  of  the 
Electors  or  Elected  to  the  Determination  of 
any  other  Jurifdiction  than  the  Houfe  of  Com- 
mons, except  as  aforefaid,  fuch  Perfbns,  and 
all  Attorneys,  Sollicitors,  Councilors,  and 
Serjeants  at  Law,  folliciting,  pleading,  or  pro- 
fecuting in  any  fuch  Cafe,  are  guilty  of  a  high 
Breach  of  the  Privilege  of  this  Houfe.  And 
thefe  Refolutions  were  ordered  to  be  fixed  on 
IVeJlminJler-Hall  Gate,  figned  by  the  Clerk. 

Rrfoiutions      On  the  other  hand  the  Lords  Refblved, 
4jhf  1 .  That,  by  the  known  Laws  of  this  King- 

contra,  dom,  every  Freeholder,  or  other  Perfon,  ha- 
ving a  Right  to  vote  at  the  Election  of  Mem- 
bers to  ferve  in  Parliament,  and  being  will- 
fully denied  or  hindered  fo  to  do  by  the  Offi- 
cer who  ought  to  receive  the  fame,  may  main- 
tain his  Action  againft  fuch  Officer,  and  re- 
cover Damages  for  the  Injury. 

2.  That  the  afferting  that  a  Perfon,  having 
Right  to  give  his  Vote  at  any  Election,  and 
being  hindered  fb  to  do  by  the  Officer,  who 
ought  to  take  the  fame,  is  without  Remedy 
for  fuch  Wrong,  by  the  ordinary  Courfe  of 
Law,  is  deftructive  of  the  Froperty  of  the 
Subject,  againft  the  Freedom  of  Elections, 
and  manifeftly  tends  to  encourage  Corruption 
and  Partiality  in  Officers,  who  are  to  make 
Returns  in  Parliament,  and  to  fubject  the  Free- 
holders, and  other  Electors,  to  their  arbitrary 
Will  and  Pleafure. 

3.  That  the  declaring  Matthew  Ajhby  guilty 
of  a  Breach  of  Privilege  of  the  Houfe  of 
Commons  for  profecuting  his  Action  againft 
the  Conftables  of  Aylesbury,  after  he  had  ob- 
tained a  Judgment  in  Parliament  for  Reco- 
very of  his  Damages,  is  an  unprecedented  At- 
tempt upon  the  Judicature  in  Parliament ; 
and  is,  in  Effect,  to  fubject  the  Law  of  Eng- 
land to  the  Votes  of  the  Houfe  of  Commons. 

4.  That  the  deterring  Electors  from  pro- 
fecuting Actions  in  the  ordinary  Courfe  of 
Law,  where  they  are  deprived  of  their  Right 
of  voting  j  and  the  terrifying  Attorneys,  Sol- 
licitors, Counfellors,  and  Serjeants  at  Law, 
from  folliciting,  profecuting,  and  pleading  in 
fuch  Cafes,  by  voting  their  fb  doing  to  be  a 
Breach  of  Privilege  of  the  Houfe  of  Com- 
mons, is  a  manifeft  afluming  a  Power  to  con- 
troul  the  Law,  to  hinder  the  Courfe   of  Juf- 


tice,  and  fubject  the  Property  of  EngUfomen    1-03-4. 
to  the  arbitrary  Votes  of  the  Houfe  of  Com-  a&°  5An-' 
mons.  n/^t^-' 

But  notwithstanding  the  Commons  had  Re- 
folved  that  Ajhby  was  guilty  of  a  Breach  of 
Privilege  in  commencing  an   Action  againft 
White,  and  the  reft  of  the  Conftables  0$  Ayles- 
bury, they  did  not  proceed  to  take  Ajhby,  or  ^l^'ff' 
his  Counfel,  Attorney  or  Agents,  intQ  Cufto- «^<Ti- 
dy  for  it;  and  the  Parliament  was  no  fooner gahfi  the 
up,  but  Ajhby?,  Attorney,  Robert  Mead,  exe-  Conftables. 
cuted  the  Judgment  againft  the  Conftables  of 
Aylesbury;  and  brought  Actions  of  the  like  Eve  Mi- 
Nature  for   John  Paty,    John  Oviat,  Johnm,brou&h* 
Paton,  jun.  Henry  BaJJe,  and  Daniel  Horne,^^ 
five  more  Aylesbury  Men,,  againft  the  faid 
Conftables,   for  refufing  them  Votes  at  the 
Election  of  Members  to  ferve  in  Parliament 
for  the  faid  Borough  of  Aylesbury. 

Whereupon,  the  Parliament  meeting  again 
in  the  Month  of  October  1704,  Complaint 
was  made  to  the  Houfe  of  Commons,  of  the 
Execution  of  the  faid  Judgment  againft  the 
Conftables  of  Aylesbury,  at  the  Suit  of  Ajhby ; 
and  of  the  five  new  Actions  brought  by  Mead 
the  Attorney,  in  the  Name  of  the  other  five 
Aylesbury  Men  :  And  the  Serjeant  at  Arms 
was  ordered  to  take  the  faid  Attorney,  and 
the  five  Aylesbury  Men,  into  Cuftody  ;  ba^>efi°e 
the  Attorney  was  fb  wife  as  to  keep  out  of  the  ~je  ta^J 
Way,  though  his  Clients  were  brought  before  htoCufiody 
the  Houfe  by  the  Serjeant,  on  luejday  the  by  tbeCom- 
5th  of  December,  when  Mr.  Crabb,  the,  At-mons- 
torney  for  the  Conftables  (the  Defendants) 
produced  five  Declarations,  which  Mead,  the 
Plaintiff's  Attorney,  had  delivered  him,  a- 
gainft  the  faid  Conftables,  being  all  of  the 
fame  Tenour  with  that  of  AJJjby's  againft  the 
Conftables,  for  refufing  their  refpective  Votes. 
And  one  of  the  Declarations  being  read,  and 
the  Plaintiffs  examined  thereupon,  the  Houfe 
Refblved,  That  John  Paty,  and  the  reft  of 
Plaintiffs,  had  been  guilty  of  commencing 
and  profecuting  Actions  at  Common  Law,  a- 
gainft  William  White,  and  others,  late  Con- 
ftables of  Aylesbury,  for  not  allowing  their 
refpe&ive  Votes  in  the  Election  of  Members 
to  ferve  in  Parliament,  contrary  to  the  De- 
claration, in  High  Contempt  of  the  JurifHic- 
tion,  and  in  Breach  of  the  known  Privileges 
of  that  Houfe  :  And  ordered  them  all  to  be 
committed  to  Newgate  by  the  Speaker's  War- 
rant, which  was  done  accordingly. 

The  Houfe,  being   informed  on  the   24th ^Habeas 
of  February,  that  there  had  been  Endeavours  ?°T?S , 
to  bring  a  Writ  of  Error  on  the  Proceedings  ^°*Ayles* 
in  the  Court  of  Kings-Bench,  upon  a  Ha- bury  Meny 
beas  Corpus  granted  there  for  the  Perfbns  com- 
mitted by  that  Houfe  to  Newgate,  for  Breach  a*da  Wri* 
of  their  Privilege,  thereby  to  bring  the  Com-  °Lti^e^ 
mitments  of  that  Houfe  under  the  Examina- 
tion of  the  Houfe  of  Peers,  addrefled    Her  7%e  Com- 
Majefty,  laying  before   her,    the  undoubted  r"ons  ^d' 
Right  of  the  Commons  of  England  to  com-  ]  Jairftthe 
mit   for  Breach  of  Privilege ;    and  that  the  Writ  of 
Commitments  of  the  Houfe  were  not  examin-  Error. 
able  in  any  other  Court  whatever,  and   that 
no  fuch  W  rit  of  Error  was  ever  brought,  nor 
did  any  Writ  of  Error  lie  in  that  Cafe.    And 
as  that  Houfe  had  expreffed  their  Duty  to  Her 

Majefty, 
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Majefty,  in  giving  Difpatch  to  all  tKe  Sup- 1 
plies  ;lb  they  had  an  entire  Confidence  in  Her 
Majefty's  Goodneis  and  Juftice,  That  fhe 
would  not  give  Leave  for  the  bringing  any 
Writ  of  Error  in  this  Cafe,  which  would  tend 
to  the  overthrowing  the  Rights  and  Privileges 
of  the  Commons  of  England. 

,  To  which  Addrefs  Her  Majefty  anfwered, 
She  was  much  troubled  to  find  the  Houfe  of 
Commons  of  Opinion,  That  her  granting  the 
Writs  of  Error,  mentioned  in  their  Addrefs, 
w'a-s  againft  their  Privileges,  of  which  her  Ma- 
jefty would  always  be  as  tender  as  of  her  own 
Prerogative ;  afnd  therefore  the  Houfe  of  Com- 
mons might  depend  on  it,  Her  Majefty  would 
not  do  any  Thing  to  give  them  any  juft  Oc- 
caficm  of  Complaint :   But  this  Matcer,   rela- 
ting to  the  Courfe  of  Judicial  Proceedings,  be- 
ing of  the  higheft  Importance,  Her  Majefty 
thought  it  neceffary  to   weigh   and  confider 
very  carefully,  what  might  be  proper  for  her 
to  do  in  a  Thing  of  fo  great  a  Concern. 
the  Conn-      The    fame  Day   the  Commons  Refblved, 
fei  anAAt-  f^t  jyTr_  prancis  Page,  Mr.  James  Montague, 
^he'Tri/a-*  ^T-  Nicholas  Lechmere,  and  Mr.  Alexander 
mrs ordered  Denton,  who  had  been  concerned  in  pleading 
into  Cu[io-  upon   the  Return  of  the  Habeas  Corpus,  on 
**•  beha'f  of  the  Prifbners   committed   by    that 

Houfe,  were  guilty  of  a  Breach  of  Privilege; 
and  Ordered  them  to  be  taken  into  Cuftody  of 
the  Serjeant  at  Arms. 

They  alfo  Ordered  the  five  Aylesbury  Men 
to  be  removed  from  Newgate,  and  delivered 
into  the  Cuftody  of  their  Serjeant  at  Arms; 
which  was  done  accordingly. 

But  examining  the  Serjeant  the  next  Day, 
as  to  the  Counfellors  at  Law  he  was  ordered 
to  take  into  Cuftody,  he  anfwered,  That  he 
had  taken  Mr.  James  Montague  into  Cuftody, 
who  fhewed  him  a  Protection  from  the  Houfe 
of  Lords  (granted  at  the  Petition  of  the  five 
Aylesbury  Men)  by  which,  the  faid  Mr.  Mon- 
tague, Mr.  Page,  Mr.  Lechmere,  and  Mr. 
Denton,  as  alfo  iV'r.  Lee  and  Mr.  Harris,  the 
Attorneys  in  the  Gaufe,  were  afTigned  Counfel 
and  Attorneys  for  the  faid  Perfbns  imprifbned, 
and  protected  by  the  Houfe  of  Lords :  And 
all  Officers,  Serjeants  at  Arms,  and  other  Per- 
fbns, were  thereby  forbid  to  meddle  with 
,  them. 

That  he  had  like  to  have  taken  Mr.  Nicho- 
las Lechmere,  but  he  got  out  of  his  Chamber 
in  the  ttcmple,  two  pair  of  Stairs,  at  the  back 
Window,  by  the  Help  of  his  Sheets  and  a 
Rope  $  and  that  the  faid  Harris  was  alfo  ta- 
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ken  into  Cuftody,  but  that  Mr.  Page,  Mr. 
Denton,  and  Mr.  Lee,  were  not  to  be  found. 

I  Jhall,  in  the  next  Place,  look  back  to  the 
Proceedings  in  the  King's-Bench,  which  ga<vc 
Birth  to  thefe  extraordinary  Kefolutions  of  the 
Commons,  in  relation  to  the  Finje  Aylesbury 

^f  King's-  Men,  and  their  C  unfel,  and  Attorneys. 

Bench.  »j^e  pjve  yjyicSbury  Men  above-mentioned, 

having  been  committed  to  Newgate  by  the 
Commons,  as  related  above,  in  Michaelmas 
Vacation,  1 704,  prayed  Writs  of  Habeas 
Corpus  in  order  to  be  admitted  to  Bail:  Where- 
upon all  the  Judges  afTembled,  and  refblved 
unanimoufly,  That  they  were  not  bailable ; 
and  thereupon  the  Prifbners  were  remanded  to 
Newzale. 


In  Hillary  Term  following,  the  Prjfbner's 
Counfel  moved  the  Court  of  £hieeii  s- Bench 
for  Writs  of  Habeas  Corpus,  which  were 
granted,  and  upon  the  Return  thereof,  that 
Court  defiring  the  Affiftance  of  all  the  Judges, 
they  were  all  of  Opinion,  except  the  Lord 
Chief  Juftice  Holt,  That  they  ought  to  be  re- 
manded to  Newgate. 

The  Prifbners  Counfel  on  this  Occafion, 
were,  Mr.  Page,  Mr.  Montague,  Mr.  Lechmere., 
and  Mr.  Denton,  who  infilled,  That  there  was 
no  Breach  of  Privilege  returned :  That  it  did 
not  appear  the  Prifoners  were  any  ways  rela- 
ted to  the  Houfe  of  Commons,  either  as 
Members  or  Officers.  They  agreed,  every 
Court  had  Power  to  keep  Order  among  them- 
felves  5  but  to  take  a  Man  out  of  the  Houfe, 
who  was  not  of  the  Houfe,  or  guilty  of  any 
Breach  of  Privilege,  for  ought  appeared  by 
the  Return,  they  knew  no  Law  for  it :  That 
the  bringing  an  Action  was  no  Crime  by  any 
known  Law  :  That  there  was  a  Judgment  at 
Law  againft  the  Conftables  of  Aylesbury,  which 
could  not  be  got  over  till  lome  Act.  of  Parlia- 
ment interpofed  •,  and  the  Law  being  fb, 
they  did  not  know  any  Crime  in  bringing  fhis 
Action,  while  the  former  Judgment  remained 
on  Record. 

That  as  to  the  bringing  an  Action  againft 
the  Commons'  Declaration,  they  muft  oppofe 
the  Declaration  of  the  Lords  to  it ;  and  that 
Privileges  againft  the  known  Laws  of  the  Land, 
were  void  in  themfelves :  That  though  both 
Houfes  were  proper  Judges  of  their  own  Pri- 
vileges, yet  that  Court  had  formerly  judged 
of  their  Privileges  r  That  in  the  Cafe  of  the 
Lord  Banbury,  though  the  Hoife  of  Peers 
declared  he  was  no  Peer,  yet,  when  he  was 
profecuted  for  Murder  in  that  Court,  and  in- 
fifted  on  his  Peerage,  the  Court  allowed  his 
Plea,  and  refuted  to  try  him. 

That,  had  it  been  a  general  Commitment, 
without  fhewing  the  Offence,  and  faid  to  be 
for  a  Breach  of  Privilege  only,  it  might  have 
been  a  good  Commitment  ;  but  here  the 
Caufe  being  fet  forth,  and  it  appearing  by 
the  Judgment  of  the  Lords,  in  the  Cafe  of 
Afhby  and  White,  That  this  was  no  Caufe  for 
a  Commitment,  they  ought  to  be  bailed : 
That  the  Queen  Herfelf  cduld  not,  by  a  Com- 
mitment, exclude  the  Subject  from  the  Bene- 
fit of  the  Law,  and  prevent  his  being  bailed 
by  this  Court  upon  Caufe  fhewn,  much  lefs  the 
Houfe  of  Commons. 

The  Cafe  was  afterwards  argued  by  the 
Judges,  who  were  all  (except  the  Lord  Chief 
Juftice  Holt}  of  Opinion,  They  ought  to  be  re- 
manded. 

They  held,    That,  as  the  Prifbners  were  T<ejudga 
committed  by  a  fuperior  Authority,  they  had  r'™a", 
nothing  to  do  to  intermeddle  with  it :  That ths  Pr'f"~ 
there  had    been  no  Cafe  or  Opinion  cited, 
where  the  Courts  of  iVefiminflcr-Hall  under- 
took to  judge  of  the  Authority  of  the  Houfe 
of  Commons  ;  or,  that  the  Orders  and  Com- 
mitments of  the  Houfe  of  Commons,  were  dis- 
charged  in   Weftminfler-Hall ;    which   was  a 
good  Argument,  they  had  no  Power  to  do  it : 
The    Refblution    of   the  Commons   upon   a 
Breach  of  Privilege,  was  a  Judgment  ;  and 
the  Commitment,  an  Execution  ;  which  could 
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1702-3.   not  be   controlled.    The   Houfes   of  Parlia- 
a&»3  An  ment   reflectively  were  fole  Judges  of  their 
s#'*~Vw'  feveral  Privileges  ;    and   where  there   was  a 
Dilpute  between  the  two  Houfes  about  them, 
the  only  Method  that  had  ever  been  taken  to 
adjuft  them,  had  been  by  Conferences :.  That 
the  Refolution  of  the  Lords,  in  the  Cafe  of 
Afhby  and  White,  did  not  bind  the  Commons, 
or  determine  their  Privileges  ;    and  it   would 
be  a  ftrange  Thing,  if  the   Houfe   of  Com- 
mons mould  have  Power  to  examine  and  judge 
of  a  Breach  of  Privilege,  and  have  no  Power 
to  punifh  the  Breach  of  it. 
Lord  Chief     The  Lord  Chief  Juftice  Holt,  on  the  other 
Juftice      Hand,  gave  the  following  Reafbns,  why  he 
**°'' s       did  not  think  this  a  legal  Commitment :  He 
fwblliim  ^a^3  '^^,s  ^a^  depended  on   the  Vote  that 
them.        was  recited  in  the  Speaker's  Warrant,  (tj/2.) 
tfhat  it  did  appear  to  that  Honourable  Houfe, 
that  John  Paty,  &c.  bad  betn  guilty  of  com- 
mitting and  profecuting  an  Aclwn  at  Common 
Law,againji  W  XVhhe^nd  other  s  ,lateConftables 
of  Aylesbury,  for  not  allowing  bis  Vote  in  an 
Election  of  Members  of  Parliament,  contrary 
to  the   Declaratitn,    in  high  Contempt  of  the 
*       Jurifdidion,  and  in  Breach  of  the  known  Pri- 
vileges of  this  Houfe. 

That  he  owned  himfelf  to  lie  under  two 
Difadvantages ;  one,  That  all  the  reft  of  the 
Judges  do  agree  with  his  three  Brethren,  from 
whom  he  had  the  Misfortune  to  diflent  ;  the 
other,  7  hat  he  oppoied  the  Votes  of  the 
Houie  of  Commons,- and  did  begin  to  think, 
he  might  juftify  himfeif  in  refignirrg  his  Opi- 
nion to  the  reft  ;  but  that  he  valued  more  the 
I  icTutes  of  his  own  Confcience,  than  any 
thing  he  could  fuffer  in  this  World  ;  and  by 
that  and  his  Judgment  (though  it  were  but 
weak)  he  would  be  guided. 

That  this  was  not  luch  an  Imprifbnment  as 
the  Freemen  of  England  ought  to  be  bound 
by  ;  and  that  it  did  highly  concern  the  People 
of  fing  net,  not  to  be  bound  by  a  Declara- 
tion of  the  Houfe  of  Commons,  in  a  Matter 
that  before  was  lawful. 

That  neither  Houfe  of  Parliament  has  a 
Power  feparately  to  difpofe  of  the  Liberty  or 
Property  of  the  People,  for  that  cannot  be 
done,  but  by  the  Queen,  Lords,  and  Com- 
mons ,  and  this  is  the  Security  of  our  Englifh 
Conftitution,  which  cannot  be  altered,  but  by 
Act  of  Parliament. 

That  there  is  a  Crime  charged  by  the  Vote 
for  commencing  an  Action  ;  but  lure,  that 
cannot  be  a  Breach  of  Privilege :  For  an  Ori- 
ginal may  be  filed  againft  a  Member  of  Par- 
liament, during  the  Time  of  Privilege,  fb 
that  you  don't  moleft  him,  and  it  is  no  Breach 
of  Privilege  ;  as  it  was  refblved  in  Sir  Gecrge 
Semen's  Cafe,  14  Char.  II.  for  otherwife,  by 
Lapfe  of  Time  in  feveral  Actions,  he  may  be 
barred  by  the  Statute  of  Limitations:  So  that, 
if  it  be  not  a  Breach  of  Privilege  to  com- 
mence an  Action  againft  a  Member  of  Parlia- 
ment, then  how  can  it  be  fb,  to  commence 
an  Act-ion  againft  the  Conftables  of  Ayles- 
bury ? 

But  then  the  Vote  goes  further,  and  fays, 
For  commencing  and  profecuting  an  Action  : 
But  Profecuting  may  not  be  a  Breach  of  Pri- 
vilege neither;  for  Entering  and  Continuing,  is 
No.   25. 


Profecuting,    which  may  be  done  without  a   ^oz-s- 
Breach  of  Privilege.  z  *  3 An. 

That  it  does  not  appear  that  the  Conftable  ^r^~^J 
of  Aylesbury  has  any  Privilege  above  another 
Perfbn  $  for  no  Man  is  prefumed  to  be  privi- 
leged, unlefs  it  be  fhewn  ;  and  he  has  no  Pri- 
vilege as  Conftable. 

That  the  Vote  goes  yet  further,  and  fays, 
For  not  allowing  his  Vote  in  an  Election  of 
Members  to  ferve  in  this  prefent  Parliament  : 
But  this  can  be  no  Crime. 

That  he  admitted  they  were  Judges  of  their 
own  Privileges ;  but  the  Law  muft  alfb  be 
obferved.  By  2  Ric.  III.  Fol.  9.  it  appears, 
it  was  no  Crime  by  the  Common  Law,  to 
bring  an  Action,  though  never  fo  malicious, 
falfe,  or  groundlefs,  where  it  is  adjudged, 
that  there  was  no  Punifhment  for  it ;  becaufe 
it  was  in  a  Method  of  Juftice :  But  when 
Bufinefs  began  to  increafe,  Cofts  were  given 
againft  the  Plaintiff  by  23  Hen.  VIII.  for 
bringing  an  Action  caufelefsly.  A  Peer  cannoc 
have  an  Action  of  Scandalum  Magnatitm,  where 
there  is  no  Caufe  for  the  Action  wherein  he  is 
charged  with  Scandal :  So  much  the  Law 
regarded  the  Right  of  bringing  Actions. 

That  when  Subjects  have  fuch  a  Right  to 
bring  Actions,  it  cannot  be  flopped  by  Pri- 
vilege of  i Parliament  ;  for  no  Privilege  of  Par- 
liament can  extend  fb  far  as  to  deftroy  a  Man's 
Right. 

That  it  has  been  adjudged  a  good  Action 
by  the  Law  of  the  Land  j  and  that  Damages 
may  be  recovered  for  the  Injury,  in  not  al- 
lowing his  Vote  j  and  th's  Action  is  the  fame 
as  Afhby  and  IVhite,  which  lies  before  us  •  and 
if  we  confult  the  Records,  we  fhall  find  it  to 
be  the  fame. 

That  the  latter  Part  of  this  Vote,  is,  That 
the  profecut  ng  this  Act'on  is  contrary  to  the 
Declaration,  in  high  Contempt  of  the  Juris- 
diction, and  in  Breach  of  the  known  Privi- 
leges of  this  Houfe. 

That  the  Privileges  of  the  Houfe  of  Com- 
mons are  limited  j  for  there  is  no  Privilege  in 
Cafe  of  Treafon,  or  Felony,  or  Breach  of  the 
Peace  :  For  a  Juftice  of  Peace  may  commit  a 
Member  for  Breach  of  the  Peace  ;  and  if  he 
fhould  be  indicted  for  it,  his  Plea  of  Privilege 
would  not  be  allowed. 

That  nothing  can  make  a  Privilege,  that 
was  not  fb  before  (for  the  Breach  of  which 
a  Man  fhall  loofe  his  Life),  but  an  Act  of 
Parliament. 

That  each  Houfe  is  judge  of  their  own  Pri- 
vileges, becaufe  they  are  more  converfant  with 
the  Privileges  of  their  own  Houfe  ;  fo  the 
Judges  decline  it :  But  if  they  come  incident- 
ly  before  the  Courts  of  Law,  they  muft  de- 
termine it  there. 

That  fuppofe  the  Houfe  of  Commons  had 
not  meddled  in  this  Matter,  but  the  Defen- 
dants in  this  Action  had  pleaded  to  the  Ju- 
rifdiction  of  this  Court,  That  this  was  a  Mat- 
ter examinable  only  in  the  Parliament,  and  the 
Plaintiff  had  demurred  ;  we  muft  then  have 
determined  it,  and  be  Judges  then  of  their 
Privileges. 

Coke'*  i  Inft.  Lex  &  Confuetudo  Parliaments 
ab  omnibus  querenda,  a  multis  ignorata,  a  pan- 
aris cognita  t  and  the  Reafon  'tis  known  by  fo 
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1703-4    few  is,  becaule  they  do  not  leek  for  it.   We 

z  fip  3  An.  are  bound  to  take  Notice  of  the  Cuftoms  of 

W'"V"S~'  Parliament,  for  they  are  Part  of  the  Law  of 

the  Land  ;  and  there  are  the  fame  Methods 

of  knowing  ir,  as   the  Law  in   Wefitninfter- 

Hall. 

In  Clarendons  Hiftory,  Part  I.  Fol.  310. 
He  was  Lord  Chancellor  of  England,  a  Man 
of  great  Probity  and  Learning:  His  Obfervati- 
ons  touching  Privileges  of  Parliament  are  thefe 

It  is  not  to  be  believed,  how  many  fober,  well- 
winded  Men,  who  were  real  Lowers  of  the  Peace 
of  the  Kingdom,  and  had  a  fill  Submifjion  and 
Reverence  to  the  known  Laws,  were  impofed 
Upon,  and  had  their  JJnderftandings  confounded, 
and  fo  their  Wills  perverted,  by  the  meer  Men- 
tion of  Privilege  of  Parliament  ;  which,  in- 
ftead  of  the  plain  and  intelligible  Notion  of  it, 
was,  by  the  Dexterity  of  thofe  Boutefeus,  and 
their  Agents,  and  the  Sottifhnefs  of  the  People, 
'rendered  fuch  a  My  fiery,  as  could  be  only  ex- 
plained by  t hem fe Ives,  and  intended  as  far  as 
they  found  neefffaryfor  their  Occafions,  and  was 
to  be  acknowledged  a  good  Reafou  for  any  tfhing 
that  no  other  Reafcn  could  be  given  for.  We 
arc,  fay  they,  and  have  been  always  confeffed, 
the  only  Judges  of  our  own  Privileges,  and 
whatfoever  we  declare  to  be  our  Privileges,  are 
fuch  j  otherwife,  whofoever  determines  that  it  is 
not  fo,  makes  himfelf  Judge  of  that  whereof 
the  Cognizance  belongs  only  to  us.  And  this 
Sophijlical  Riddle  perplexed  many,  who,  not- 
withflanding  the  defperate  Confequence  they 
faw  muft  refult  from  fuch  Logick,  taking  the 
firft  Propofition  for  true,  zvhich  being  rightly  un- 
derflood  is  fo,  have  not  been  able  to  wind  them- 
felves  cut  of  the  Labyrinth  of  the  Ccnclufion :  I 
fay,  the  Propofition  rightly  underftocd,  they  are 
the  only  Juages  of  their  own  Privileges;  that 
is,  upon  the  Breach  of  thofe  Privileges  which 
the  Law  hath  declared  to  be  their  own,  and 
what  Punishment  is  to  be  inflicled  upon  fuch 
Breach  j  but  there  can  be  no  Privilege,  of  which 
the  Law  doth  not  take  Notice,  and  which  is  not 
pleadable  by  and  at  Law. 

The  fame  Part,  Page  312.  But  that  their 
heing  fudges  of  their  Privileges  fhould  qualify 
them  to  make  new  Privileges,  or  that  their 
Judgment  fhould  create  them  fuch,  as  it  was  a 
tioclrine  never  before  heard  of,fo  it  could  not  but 
produce  all  thofe  monftrous  Effects  we  have 
feen  :  When  they  have  attempted  to  fwallow  all 
the  Rights  and  Prerogatives  of  the  Crown,  the 
Liberties  and  Lands  of  the  Church,  the  Poizer 
and  JurifdioJion  of  the  Peers ;  in  a  Word, 
the  Religion,  Laws,  and  Liberties  ef  England, 
in  the  bottomlefs,  and  infatiabk  Gulph  of  their 
own  Privileges. 

That  he  had  yet  a  greater  Authority  than 
this,  the  Opinion  of  King  Charles  I.  in  his 
Anfwer  to  the  19  Propofitions  from  both 
Houfes  of  Parliament,  in  Lord  Clarendon's 
Hiftory,  Part  I.  Page  498.  which  Anfwer  is  in 
the  King's  own  Words,  in  Rufhworttis  Colle- 
ctions, 3  Vol.  Parti.  Page  725,  730,  731. 

Sfbat  though  the  bringing  this  Aclion  be 
contrary  to  the  Declaration,  it  does  not  follow, 
therefore,  that  it  muft  be  a  Breach  of  Privi- 
lege ;  for  this  Vote  has  not  obtained  the  Autho- 
rity of  a  Law,  and  they  have  no  more  Power 
to  declare  the  Law,  than  they  have  to  make  a 
Law. 


That  if  bringing  an  Action  is  a  Breach  of  1  ^03-4. 
Privilege,  why  was  not  Afloby  laid  hold  on  ?  2 &  **£ 
He  profecuted  to  Judgment  and  Execution  ;  °/^''^J 
but  thefe  }  erfons  are  committed  for  commen- 
cing an  Aclion. 

How  can  the  bringing  an  Action  in  one 
Court  be  a  Contempt  to  another? 

If  a  Man  that  has  a  Privilege  in  one  Court, 
is  fued  in  another,  he  fhall  have  his  Privilege  ; 
But  it  is  no  Contempt  in  the  Plaintiff  that  he 
fues  in  another  Court,  and  there  is  no  Punifh- 
ment  for  it ;  much  lefs  can  it  be  a  Contempt 
to  the  Houle  of  Commons,  where  no  Action 
can  be  brought. 

That  he  admitted,  the  Houfe  of  Com- 
mons may  commit  any  Perfon,  and  for  any 
Crime,  becaufe  they  may  impeach  any  Perfon 
for  any  Crime  whatfoever  3  but  that  Courfe  is 
feldom  taken,  unlefs  where  the  Crime  requires 
a  ftri<5t  Perfecution,  and  very  much  concerns 
the  Publick. 

That  the  Lord  Shaftesbury^  Cafe  is  not  like 
this ;  for  he  was  a  Member  of  the  Houfe,  and 
it  was  for  a  Contempt  in  the  Houfe. 

The  Houfe  may,  at  any  Time,  commit  a 
Man  for  a  Contempt  in  the  Face  of  the  Houfe; 
whereas  the  Prifoners  are  committed,  not  fot 
a  Breach  of  Privilege,  or  Contempt,  but  be- 
caufe they  have  brought  their  Actions,  which 
are  legal,  and  fo  adjudged  by  the  Lords  in  the 
Writ  of  Error. 

That  he  did  not  queftion  but  that  the  War- 
rant was  a  good  Warrant. 

That  lex  &  anfuetudo  Parliamenti,  is  as 
much  the  Law  of  the  Land,  as  any  other 
Law.  'Tis  the  Law  gives  the  Queen  her  Pre- 
rogative :  'Tis  the  Law  gives  Jurifdiction  to 
the  Houfe  of  Lords  j  and  'tis  the  Law  limits 
the  Jurifdi&ion  of  the  Houfe  of  Commons. 

That  if  the  Ecclefiaftical  Court  exceed  their 
Jurifdiction,  a  Prohibition  will  lie  j  and  even 
the  King's  Acts,  if  contrary  to  Law,  are  void. 

He  infilled,  That  the  Lord  Banbury 's  Cafe 
was  a  great  Authority  for  him. 

He  petitioned  the  Houfe  of  Lords  to  fit, 
and  alfo  to  have  the  King's  Leave  :  The  Lords 
determined  he  was  not  a  Lord  ;  yet,  when  he 
was  brought  before  the  Court  of  King's-Bencb 
upon  an  indictment,  by  the  Name  of  Charles 
Knollys,  E%  he  here  pleaded,  and  infifted, 
That  he  was  a  Peer ;  which  Piea  was  allowed, 
and  he  was  not  tried. 

I  proceed  in  the  next  Place,  to  give  fome 
feledt  Speeches  that  were  made  in  the  Houfe 
of  Commons  on  this  Occafion. 

Sir  Simon  Harcourt.  It  hath  been  laid,  That  J  Speech 
the   Queftion  now  before  you  is,   Whether  */ Sir  si- 
Judgment  being  given  in  the  Court  of  Queen's-  ™"t.  ar~ 
Bench,  a   Writ  of  Error  does  not  lie  in  the  again/tbt 
Houfe  of  Lords  to  reverfe  that  Judgment  ?  I  JBion. 
cannot,  by  any  Means,  agree  that  to  be  the 
Queftion. 

But  that  which  I  take  to  be  the  proper 
Queftion  before  you  is,  Whether  or  no  it  be 
thefole  Right  of  the  Commons  of  England  to 
determine  their  own  Elections  ?  If  you  are  of 
that  Opinion,  never  let  your  Difeafe  grow  to 
fuch  a  Head  as  to  put  you  upon  the  NecefTity 
of  complaining  of  a  Judgment  of  the  Lords, 
but  rather  check  it  in  its  Infancy. 


It 
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ij°3-4-        It  may,  perhaps,  found  harfh,  That  a  Man 
f^jA"'  fhall  not  be  admitted  to  make  Ufe  and  have 
*^  the  Benefit  of  the  Law  ;  and  yet,  when  that 
Law  is  thoroughly  digefted,  I  believe  no  Gen- 
tleman  in  this  Houfe,  but  will  agree,  That 
there  may  be  many  fuch  Inftances,  where  you 
will  not  endure  any,  Suit  at  Law.     I  cannot 
give  you  any  better  Inftances  than  what  have 
been  mentioned  to  you  by  a  learned  Gentle- 
man on  the  other  Side,  who  approves  of  this 
Proceeding  by  Writ  of  Error  -3  the,  Frofecu- 
tion  againft  Sir  William  Williams^  for  publifh- 
ing  a  Libel  (as  it  was  called)  by  Direction  of 
this  Houfe,  and  an  Action   againft  the  Ser- 
jeant for  obeying  your  Commands.    If  fuch 
an   Action  fhould   be    brought   againft    the 
Speaker  or  Serjeant,  fhould  we  fit  ftill  here  to 
fee  what  they  would  do  in  the  Courts  below, 
and  afterwards    wait  for  the  Event  in  the 
Houfe  of  Lords  by  Writ  of  Error  ? 

'lis  very  true,  thefe  Judgments  that  are 
mentioned  by  that  Gentleman  continue  ftill 
unreverfed.  As  to  that  given  againft  the 
Speaker,  he  mentioned  it  as  a  Precedent  not 
fit  to  be  followed  :  Indeed,  'tis  a  Reproach 
to  the  Houfe  to  mention  it,  fince  no  Parlia- 
ment has  reverfed  it.  As  to  the  other  Action, 
againft  the  Serjeant,  he  fays,  Judgment  was 
given  againft  him,  and  that  ftands  in  full 
Force  ;  as  I  remember  that  Cafe,  it  went  off 
upon  the  Form  of  Pleading. 

But  nothing  of  that  Kind  being  the  Que£ 
tion  now,  I  beg  Leave  to  ftate  what  this  Ac- 
tion is  that  is  now  before  us :  For  Gentle- 
men in  the  Country,  who  have  frequently  met 
with  Actions  profecuted  without  Cenfure,  for 
Matters  relating  to  the  Elections,  may  per- 
haps be  furprized,  till  they  come  to  confider 
what  the  Point  is.  This  is  not  an  Action 
grounded  upon  any  Statute  whatfbeven 
'Tis  agreed,  an  Action  may  be  maintained, 
where  a  Statute  gives  a  particular  Remedy  ; 
but  this  is  an  Action  founded  upon  the  Com- 
mon Law.  Whatever  your  Privileges  are,  if 
you  will  confent  to  an  Act  of  Parliament  to 
make  other  Perfbns  Judges  of  thofe  Privileges, 
-fb  far  as  you  confent,  if  they  purfue  the  Power 
given  them  by  Act  of  Parliament,  there  is  no 
Wrong  done  you :  But  an  Action  brought 
at  Common  Law,  is  that  which,  I  think,  inter- 
feres with  the  inherent  Right  of  this  Houfe. 

We  have,  I  think,  attained  to  one  Piece  of 
Knowledge  upon  this  Debate,  That  this  was 
the  firft  Action  that  was  ever  brought  of  this 
Kindj  and  Gentlemen  will  not  much  wonder 
why  this  is  brought  now,  when  they  confider 
what  Endeavours  have  been  ufed  to  make  this 
Houfe  contemptible.  I  believe  this  may  be 
thought  the  moft  probable  Method  to  attain 
that  End. 

I  would  not  repeat  the  Precedents  that  have 
been  quoted  j  yet  I  cannot  but  take  Notice 
of  that  of  Bamardijlon  and  Soame  :  Thofe 
Arguments  that  were  made  ufe  of  for  this 
Judgment  in  that  Cafe  were  rejected  ;  and 
the  Judgment  of  the  Lords  was  then  directly 
contrary.  I  fhould  be  very  glad  to  hear  how 
the  Lords  Judgment  of  Reverfal,  in  that  Cafe 
and  in  this,  are  reconcilable.  The  Commons, 
at  that  Time,  would  fcarce  have  fuffered  fuch 
an  Attempt  upon  their  Privileges  j  and  I  hope 


we  (hall  be  as  careful  and  as  zealous  to  pre-  iT°3-4- 
ferve  ours :    We  have  as  much  Power  as  our  2  ^  3  Al* 
Predeceflbrs ;  we  fliall  never  fuffer  for  Want  v>^v>sa 
of  Power,  if  we  do  not  fuffer  for  Want  of 
Will  to  exert  it. 

I  expect  to  hear  of  the  great  Authority  of 
one  learned  Judge,  that  differed  from  the  reft : 
I  have  the  utmoft  Efteem  for  his  Judgment  j 
but  am  fbrry  to  hear  any  Infmuation,that  thbfe 
Judges  who  have  given  their  Opinion  other- 
wife,  are  guilty  of  a  Breach  of  their  Oaths.  It 
hath  been  touched  upon,  That,  whenever  any 
Queftion  has  been  asked  the  Judges  concern- 
ing the  Privileges  of  the  Lords,  or  the  Privi- 
leges of  the  Commons,  their  Anfwer  is  record- 
ed for  the  Inftruction  of  all  their  SuccefTors^ 
and  to  the  Honour  of  both  Houfes  of  Parlia- 
ment, That  it  was  a  Matter  above  their  Know- 
ledge :  The  Law  of  Parliament  is  above  the 
Judges  of  the  Common  Law,  and  is  not  to  be 
fubject  to  their  Judgment ;  'tis  alienifori. 

And,  Sir,  as  I  have  been  informed,  this 
was  the  Anfwer  given  in  the  Houfe  of  Lords 
by  one  of  the  prelent  Judges  $  and,  by  what 
I  have  heard,  it  was  well  he  efcaped  their 
Cenfure  j  fhewing  too  much  Refpect  to  this 
Houfe,  gave  very  great  Offence. 

I  beg,  Gentlemen,  to  confider  (I  fhall  not 
enter  into  Particulars  that  have  been  mention- 
ed), Whether  any  thing  of  this  Kind  would 
not  make  you  defpicable  to  the  Jo  weft  Degree 
in  the  World,  and  expofe  Electors  to  iuch 
Mifchiefs  that  none  could  endure  ?  Upon 
every  Election  that  comes  before  you,  'tis  im- 
poffible  to  judge  the  Right  of  Election,  but 
by  the  Right  of  the  Electors.  If  you  will  en- 
dure any  Perfbn,  after  you  have  faid  he  has  no 
Right,  to  go  into  Weftminfter-Hall,  and  bring 
an  Action  in  the  Courts  there,  a  Jury  may 
find  a  Verdict,  That  the  Houfe  of  Com- 
mons are  miftaken,  and  that  this  Perfbn  hath 
a  Right ;  and  Judgment  fhall  be  given  accord- 
ingly. Will  not  this  Proceeding,  that  very 
Moment,  fubmit  your  Refolutions  to  the  Exa- 
mination and  Cenfure  of  the  inferior  Courts  ? 
May  not  they  fay, They  vote  for  one  another? 
we  have  detected  them  all  ?  That  they  are  a 
Parcel  of  People  packed  together,  and  not 
one  of  them  elected  as  they  fhould  be  ? 

What  Condition  the  Magiftrate  will  be  in, 
hath  been  mentioned  already  ;  When  a  Mul- 
titude hath  a  Right,  and  every  body  may 
bring  his  Action,  can  any  Magiftrate  (a  Con- 
ftable,  as  in  this  Cafe)  bear  the  Expences  of 
1 00  or  iogo  Actions  at  Law  ?  There  will  not 
be  wanting  fbme  to  profecute  a  Magiftrate 
with  all  the  Violence  poflible. 

Though  I  can  by  no  Means  agree,That  this 
Matter  is  to  be  determined  according  to  the 
common  Rules  and  Methods  of  Law,  but  ac- 
cording to  the  Courfe  of  Parliament ;  yet  I 
fhall  compare  it  with  fbme  other  Cafes  in  the 
Law. 

That  which  maketh  thefe  Perfbns  Hardlhips 
the  greater  is,  Thefe  Magiftrates  are  not  Peo- 
ple that  officioufly  interpofe  to  take  a  Poll  ac 
Elections,  and  make  a  Return  5  but  thefe  are 
Men,  who,  by  the  Duty  of  their  Office,  are 
obliged  to  do  it ;  and,  if  they  do  not  execute 
their  Office,  you  punifh  them  ;  and,  if  they 
dcexecute  their  Office,  and.  give  you  Satis- 
faction. 
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done well,  they  may   be   punifhed  for  doing 
fo. 

I  will  compare  this  with  one  or  two  common 
Cafes  that  have  not  been  mentioned.  Sup- 
pofe  a  Perfon  mould  exhibit  an  Indictment  a* 
gainft  another  malicioufly,  he  does  this  wil- 
fully, and  an  Action  does  lie  againft  him; 
but,  if  a  Grand  Juryman  find  a  Bill  againft 
a  Man,  the  Law  will  not  admit  an  Averment 
\  that  it  was  done  malicioufly,  becaufe  he  was 
obliged  by  his  Office  to  do  it.  So  it  is  in  the 
Cafe  of  a  Witnefs,  becaufe  he  is  brought  in 
by  the  Procefs  of  the  Court  :  So  it  is  in  the 
Cafe  of  Judges.  And  is  it  not  equally  the 
Duty  of  a  Magiftrate  to  determine  upon  the 
Poll,  and  afterwards  to  make  a  Return  ? 
And  is  not  that  examinable  before  you  ? 

A  great  deal  might  be  faid  further  upon 
this,  but  I  hope  it  is  pretty  unneccflary  ,  and 
that  nobody  can  have  any  Doubt,  but  that' 
our  Privileges  are  very  much  concerned  in  this 
Queftion,  and  what  the  ^onfequences  would 
be  ;  therefore  I  would  humbly  propole  for  the 
Queftion,  what  another  Gentleman  hath  hint- 
ed at,  which  may  reduce  this  Debate  to  a  par- 
ticular Point. 

We  certainly  have  fuch  a  Thing  as  the 
Law  and  C  uftom  of  Parliament,  and  that  is 
very  well  known  ;  and  upon  that  Foot  I  de- 
fire  you  would  put  a  Queftion  to  this  Ef- 
fect. 

"  That  the  fole  Right  of  examining  and 
"  determining  all  Matters  relating  to  the  E- 
"  lection  of  Members  to  ferve  in  Parliament, 
"  except  in  fuch  Caies  as  are  otherwife  provi- 
"  ded  for  by  Act  of  Parliament,  is  in  the 
"  Houfe  of  Commons  ;  and  that  neither  the 
"  Qualifications  of  the  Electors,  or  the  Right 
"  of  the  Perfbns  elected,  is  elfewhere  cogni- 
"  zable  or  determinable. 

J  Speech  of     Mr.  Dormer  (afterwards  a  Judge).     Mr. 
Mr.  _  Dor-  Fyeemati,  you  have  now  a  Queftion  upon  your 

Sri£rpaPer'  but  that  which  1  take  t0  be  the  Q-uel" 
tion,  is,   "  Whether  a  Freeholder,  or  a  Free- 

"  man,  who  hath  a  Right  to  give  his  Vote 
"  for  his  Reprefentatives  in  Parliament,  may 
"  arbitrarily  and  malicioufly  be  deprived  of 
"  that  Privilege,  without  any  Redrefs  in  any 
"  Court  whatfbever. 

This  I  take  to  the  Cafe  before  you  :  It  is 
laid  to  be  of  great  Confequence,  and  I  do 
take  it  to  be  of  as  great  Confequence  as  any 
thing  that  ever  came  before  either  Houfe  ; 
and  I  don't  look  upon  it  only  to  concern  the 
Jurifdiction  of  the  Lords  and  Commons,  but 
to  affect  every  Part  of  the  Conftitution,  and 
the  Queen,  the  Head  thereof,  in  the  higheft 
Degree  :  For  it  comes  to  this,  If  the  Lords 
have  not  a  Right  to  determine  in  this  Matter, 
which  by  Writ  of  Error  is  regularly  brought 
before  them,  we  fhall  be  turned  into  a  State 
of  Villenage,  and  the  People  will  be  deprived 
of  chufing  their  own  Reprefentatives  without 
Relief,  and  fhall  not  have  Relief  by  Her  Ma- 
jefty  in  the  Court  of  Queen's 'Bench,  nor  be- 
fore Her  in  the  Court  of  Parliament,  where, 
in  Confideration  of  Law,  She  is  alway  prefent, 
and  where  by  our  Law  is  the  laft  Appeal ;  and 


ourfelves,  will  be  fo  far  changed,  that  it  will 
be  impoffible  there  fhould  be  any  right  Re- 
prefentatives of  the  People  ;  for  it  will  not 
be  the  People  then  that  will  chufe,  but  the 
Officer  may  arbitrarily  refufe,  and  return  whom 
he  thinks  tit,  and  the  particular  Perfon  will  be 
without  Remedy.  For,  whatever  Gentlemen 
apprehend,  if  the  Right  of  Return  be  not  con- 
troverted, which  way  can  any  particular  Man 
bring  his  Cafe  before  you  ?  and  what  Remedy 
fhall  he  have,  if  not  by  Action  ?  I  will  not 
fay  there  has  not  (but  I  will  turn  the  Argu- 
ment, and  put  it  upon  them  to  fhew  there 
has),  but  I  believe  there  was  never  any  parti- 
cular Application  to  the  Committee  of  Privi- 
leges, where  the  Injury  has  been  done  to  a 
particular  Man,  which  is  the  prefent  Cafe  ; 
and  this  Matter  is  found  by  a  Jury  that  was 
ftruck,  and  not  one  Man  of  the  Jury  but  of 
Quality,  and  approved  on  both  Sides :  And  I 
think,  though  it  never  came  before  the  Par- 
J/ament,  nor  the  Committee  of  Privileges, 
they  might  confider  of  a  particular  In- 
jury. 

And  as  for  the  Notion  that  has  been  taken 
up,  That  where  the  Houfe  of  Commons  have 
a  Junldiction,  there  the  Party  is,  in  all  Cafes, 
without  Remedy  in  any  other  Court  :  Sure, 
that  is  not  according  to  Truth  j  for  in  the 
Cafe  of  a  falfe  Return,  there  is  a  publick  In- 
jury -}  that  does  not  hinder  the  Party  from  ob- 
taining Satisfaction  as  to  bjs  t  cuJai  ^ujuiy  • 
and  if  no  Action  lies,  there  can  be  no  Satis- 
faction ,  for  this  Houfe  hath  not  awarded  Da- 
mages in  any  Cafe,  notwithstanding  the  Cafe 
cited  i  for  that  was  only  Cofts  for  the  Man's 
Trouble,  in  coming  up  to  be  examined  before 
this  Houfe  j  and  if  they  fhould  award  Dama- 
ges, there  is  no  Way  of  levying  thofe  Dama- 
ges ;  what  Writ  can  we  iffue  out  ?  And  if 
this  Perfon  be  without  Remedy  at  Law,  he 
muft  fit  down  without  any  Redrefs  whatfb- 
ever. 

There  may  be  a  Multitude  of  Cafes  where 
this  Houfe  hath  a  Jurifdiction,  as  far  as  con- 
cerns the  Publick  and  themf elves,  and  the  far- 
ty  fhall  have  his  Action  alio. 

If  I  receive  a  Blow  in  this  Houfe,  it  is  a 
Violation  of  the  Privilege  of  this  Houfe,  and 
this  Houfe  can  take  Cognizance  of  it,  and 
cenfure  the  Perfon  that  hath  done  the  Injury  j 
but  will  any  Man  fay,  That  an  Action  of 
Battery  will  not  lie  at  the  Common  Law  in 
t  hat  Cafe  ? 

There  was  the  Cafe  of  Sir  tfhomas  Clargcs  : 
At  the  Time  of  his  Election,  there  was  one 
Roe  fpoke  Words  to  his  Prejudice  $  he  might 
certainly  have  complained  to  this  Houfe  of  it, 
(you  had  an  Inftance,  I  think,  laft  Seffion, 
of  one  that  complained  for  fbme  fuch  Injury 
againft  the  Lord  Bifhop  of  Iforcejier,  and  the 
Houfe  took  it  into  Confideration,  which  Sit 
Thomas  Clarges  might  have  done)  -3  but  he 
brought  his  Action,  and  recovered  confider- 
able  Damages  ;  and  afterwards  a  Writ  of 
Error  was  brought  in  the  Kings-Bench,  and 
Judgment  was  affirmed. 

There  is  a  Cafe,  not  within  any  Provifion  of 
your  Law,  and  that  is,  where  a  Sheriff  made 
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'"OH'  a  Return,  and  he  delivered  this  to  a  private 
z&$  An  jvjeflenger,  to  bring  up  to  the  Crown-Office : 
v'/~v~^  The  Meffenger  by  the  Way  thought  fit  to  vi- 
tiate the  Return,  and  make  another  Return 
than  what  he  received  from  the  Sheriff:  For 
this  an  Action  was  brought,  and  he  recovered 
at  Law  againft  this  Meffenger,  for  the  private 
Damage  he  had  done  him.  Certainly,  other- 
wife,  the  Law  would  be  defective. 

In  another  Cafe,  the  Sheriff  adjourned,  in 
Prejudice  to  a  Candidate,  to  a  Corn-Field  ;  an 
Action  was  brought  againft  this  Sheriff  at  Law, 
for  the  Damages  he  had  done  this  Gentleman, 
and  it  was  maintained  ;  and  1  dare  fay,  more 
Cafes  may  be  put:  Which  fhews,  that  your 
having  a  Jurifdiction,  as  to  what  concerns  the 
Publick,  does  not  exclude  the  Party,  but  he 
fnay  have  an  Action  for  his  private  Injury. 

A  great  many  Pofitions  I  have  heard,  which 
I  take  not  to  be  true;  particularly  this,  "  That 
"  there  is  no  Remedy  at  Law,  but  in  Cafes 
"  provided  for  by  the  Statutes :"  That  is  not 
fo;  thefe  Statutes  imply  the  contrary:  The 
firft  fays,  Whereas  there  was  not  a  fufficient 
Remedy,  therefore  that  gives  a  more  com- 
pleat  Remedy  ;  and  fo  the  Judges  declared  in 
the  Cafe  of  Bamardifton  and  Srame. 

Sir,  They  have  to'd  us  of  the  Cafes  of 
Bamardifton  and  Soame,  and  of  New  I  and 
Strode;  with  humble  Submiffion  to  you,  thofe 
Cafes  go  fo  far  as  to  prove  the  Jurifdiction  of 
the  Lords,  and  the  inferior  Courts:  That  of 
Barnardifttn  and  Soame,  was  an  Action  tried 
before  the  Court  of  King 's-Bench,  and  a  Set- 
of  as  learned  Judges  as  ever  were,  before  or 
fince,  and  three  of  them  were  of  Opinion  for 
the  Action,  and  my  Lord  Chief  Juftice  Hale 
was  one  of  them  ;  who,  the  Term  before  he 
furrendered  his  Character,  did  thus  exprefs 
himfelf,  He  gave  Thanks  to  God,  that  he  had 
/pared  him  to  that  l)me  ;  that  he  was  able  to 
keep  his  CuJJrim,  and  declare  his  Confaence  in 
that  Place.  But  afterwards  it  had  it's  Fate,  a 
Writ  of  Error  was  brought  in  the  Exchequer- 
Chamber  ;  Mr.  Juftice  Levi  nz, that  reports  it, 
lays,  It  appears,  that  thofe  who  argued  againft 
the  Judgment  in  the  King' s-Bench  were  made 
Judges;  and  they  thtmfelves  afterwards  de- 
termined the  Caie :  And  every  Body  knows 
how  valuable  it  was  at  that  Time  to  know 
the  Price  of  an  Houfe  of  Commons,  and  an 
Englijh  Parliament.  Three  Judges  were  then 
made  in  the  Exchequer,  and  I  think,  two  in 
the  Common-Pleas.  Afterwards  it  came  into 
the  Houfe  of  Lords,  and  there  the  Reverfal 
in  the  Exchequer  was  affirmed,  for  Realbns 
different  to  what  are  urged  now,  and  I  believe 
for  feveral  good  Reafons.  The  Sheriff  in  that 
Cafe  had  made  a  double  Return,  and  the  She- 
riff might  do  it  for  his  own  Indemnity,  for  it 
was  no  more  than  finding  a  Special  Verdict; 
and  therefore  the  Saying  falfo  &  malitufe,  be- 
ing put  to  a  Thing  that  was  in  it  felf  right, 
it  would  not  alter  the  Nature  of  the  Thing. 
Another  Reafbn  they  went  upon,  was,  They 
faid  this  double  Return  was  a  void  Return, 
and  for  that  Reafon  the  Action  did  not  lie  ; 
and  upon  thefe  Reafons  depended  that  Judg- 
ment. That  Gentleman,  who  faid  that  only 
four  or    five   Lords  diffented,    is    under    a 
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great  Miftake:  Four  or  five  Lords  onJy,  I  be-   1?° 
lieve  entered  this  Diffent;  but  there'  was  al&> 
great  Number,  and  near  an  Equality  againft  ^^^^ 
that  Judgment,  that  did  not  enter  their  Diffent. 

Then,  Sir,  there  is  the  Cafe  of  Nevil  and 
Strode;  and  that  was  firft  a  Judgment  in  the 
Common-Pleas,  and  when  it  had  taken  it's  Prti- 
grefs  in  Weftminftcr-Hall,  it  came  before  the 
Houfe  of  Lords  •  and  the  Lords  returned  it 
back  again  to  IVeftmtnfter-Hall,  and  ordered 
all  the  Judges  of  England  to  deliver  their  O- 
pinion  in  it.  That  was  founded  upon  an  Or- 
dinance of  thofe  Times;  Berk/hire  was  to  fend 
five  Knights,  and  Nevil  I  was  one  of  them 
that  were  elected,  but  not  returned  .'  There 
they  faid,  in  that  Cafe,  that  Ordinance  was  en- 
tirely new,  and  that  Cafe  did  not  recommend 
itfelf  by  the  known  Laws  of  the  Land  ;  and 
for  that  Reafon  they  would  not  give  Judg* 
ment,  for  Wages  could  not  be  levied  for  five 
fuch  Knights;  And  when  afterwards  they 
were  to  give  Judgment,  the  right  Conftitu- 
tion  had  recovered  it  felf 

Now,  as  to  the  Lords  Right  to  receive  a 
Writ  of  Error  in  this  Cafe :  You  have  ad- 
drefled  to  them,  that  they  would  receive  a 
Writ  of  Error,  at  a  Time  when  your  Privi- 
leges were  invaded.  That  was  the  Cafe  of  my 
Lord  Holies,  who,  with  others,  was  informed 
againft,  5  Car.  for  having  fpoke  Words  in  this 
Houfe  that  did  affect  the  Government;  and  he 
pleaded  to  the  Jurifdiction  of  the  Court,  (Is 
there  any  fuch  Thing  here  !  No,  they  have 
fubmitted  to  it),  and  the  Court  over-ruled 
their  Plea  to  the  Jurifdiction,  and  that  Judg- 
ment continued  in  Force  (as  fome  others,which 
have  been  fince,  do  now,  which  it  were  well  if 
they  were  reverfed),  'till  this  Houfe  took  No- 
tice of  it;  and  in  1667,  they  defired  a  Confe- 
rence with  the  Houfe  of  Lords,  the  Chair- 
man was  my  Lord  Chief  Juftice  Vaughan^and 
this  Houfe  there  complained  how  they  were 
grieved  by  that  Judgment :  And  after  repeat- 
ed Conferences,  both  Houfes  did  confent  to 
this  Expedient,  That  my  Lord  Holies,  being 
the  only  Survivor,  fhould  be  defired  to  bring 
a  Writ  of  Error  in  the  Houfe  of  Lords,  and 
he  did  fo;  and  the  Lords  in  that  Cafe  did  you 
Juftice,  and  reverfed  the  Judgment. 

As  to  your  patting  this  Vote,  what  it  will 
fignify  I  can't  tell:  What  fignified  a  Vote 
you  parted  before,  about  the  Year  80,  That 
the  putting  the  Laws  in  Execution  againft  Pro- 
tectant DifTenters,  was  an  Injury  to  the  Pub- 
lick,  and  a  Subverfion  of  the  Government  ; 
and  that  thofe  that  put  them  in  Execution, 
fhould  be  looked  upon  as  Enemies  to  the  King 
and  Kingdom  ?  The  Confequence  was,  That 
all  the  Laws  againft  Popery  were  put  in  Exe- 
cution againft  the  Proteftants,  more  than  they 
were  before  :  The  Judges  in  IVeftminfter-  Hail 
laid,  This  Vote  had  not  paffed  into  a  Law, 
and  they  could  not  take  Notice  of  it.  I  hope 
we  fhall  do  nothing  that  will  leffen  our  felves, 
nor  any  Thing  but  what  will  be  effectual,  for 
the  Ends  of  which  'tis  propofed. 

Mr.  Harley,  (Speaker).   Sir,  I  fhall  trouble  "The  Speech 
you  but  with  a  few   Words,  after  this  long"/^- 
Debate;  and  rather  to  underftand  the  Terms  HarleJ\ 
you  are  debating  on,  than  to  think  any  Thing  Ztiln  *  ' 
9  O.  1 
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I  can  offer  to  be  of  any  great  Weight.  But  I 
take  the  Queftion  not  to  be  as  fome  have  re- 
prefented  it,  but  to  be  fingly  this  in  general, 
Whether  an  Action  does  lie  at  Common  Law 
in  the  Cafe  before  you  ? 

There  is  do  need  to  mention  the  particular 
Circumftances  of  Aylesbury  Election  3  for,  if 
that  was  the  tingle  Cafe,  you  might  have  ta- 
ken another  Method.  I  will  not  infift,  That  in 
this  very  Election  a  great  Number  of  thofe 
Inhabitants  petitioned  this  Houfe  upon  this 
Point,  that  their  Votes  were  denied  3  and, 
after  this  Petition  had  lain  in  the  Houfe  for 
fome  Time,  it  was  withdrawn  by  their  own 
Confent.  1  do  not  trouble  my  ielf  whether 
this  particular  Man  was  amongft  them,  nor 
will  I  trouble  you  with  what  may  reafonably 
be  urged  from  this,  but  leave  that  to  other 
Gentlemen. 

But  I  defire  we  may  underftand  the  Terms 
upon  which  we  are  debating  :  We  have  had 
Maxims  of  the  Common  Law,  and  the  Rights 
of  Parliament,  mentioned.  The  Common 
Law  is  the  Common  Ufage  of  the  Realm  :  I 
take  the  Laws  of  Parliament  to  be  the  Com- 
mon Law  of  the  Land,  and  the  Ufage  of  Par- 
liament to  be  the  Law  of  Parliament 3  and 
the  Law  of  Parliament  is  to  be  known  by  U- 
fage,  as  the  Common  Law  is. 

Then  how  fhall  we  know  whether  this  be- 
longs to  the  Common  Law  ?  If  there  be  any 
other  Way,  I  mould  be  glad  to  be  informed  3 
but  I  think  there  is  no  other  Way  of  knowing 
whether  an  Action  will  lie  at  Common  Law, 
but  by  Reafon  or  Ufage,  and  Precedents. 
Now,  if  by  Realdn,  it  is  to  be  made  out.  by 
what  neceffarily  attends  this  Cafe,  or  fome 
other  Cafes  like  it.  And  pray  what  do  they 
offer,  that  lies  at  Common  Law  ?  Do  they 
give  ,.  ou  any  Precedent?  What  Reafon  do 
they  offer  ?  I  iuppole  that  which  was  read  laft 
is  no  Precedent  in  this  Cafe,  for  that  was  an 
Action  upon  the  Statute  3  or  that  the  Courts 
below  take  upon  them  a  Legislature  inftead  of 
a  Judicature,  which  muft  be,  if  there  be  no 
Rule  for  them  to  go  by.  I  take  the  Queftion 
you  have  read  to  confift  of  two  Parts  3  one 
afferting  your  own  Right,  the  other  is  Nega- 
tive, That  no  other  Courts  have  any  Right, 
but  in  Cafes  particularly  directed  by  the  Sta- 
tute. 

I  can't  think  this  of  Electors  and  Elected  a 
Privilege v:  I  take  it  to  be  a  Service,  both  in 
the  Electors  and  Elected  3  and,  formerly,  it 
was  reckoned  an  hard  Service  :  I  know  not 
how  they  find  it  now.  'Tis  a  Service,  I  take 
it,  becaufe  all  who  are  Electors  are  liable  to 
pay  the  Wages  3  and  I  take  that  to  be  a  Bur- 
den :  And  not  only  from  that,  but  the  very 
Towns  that  were  Boroughs,  and  elected,  when 
one  paid  Fifteenths,  the  other  paid  Tenths 3 
fb  that  I  take  it  to  be  a  Service :  And  if  a 
Franchife,  fee  the  Confequence  3  it  will  be  in 
the  Power  of  the  Crown  to  create  as  many 
Boroughs  as  they  pleafe. 

Then  confider,  this  Houfe  is  in  PofTeffion 
of  this  Power,  as  of  Right ;  and  I  do  not  find 
the  Common  Law  in  PofTeflion  of  any  fuch 
Right.  Then,  what  do  they  offer,  to  bring  it 
in,  but  that  there  would  be  fome  Failure  of 
Juftice  ?  Now  I  took  it,  That  the  Judges  are 


Jus  dtcere,  and  not  Jus  dare.     If  any   thing    1703  4. 
want  a  Provifion  to  be  made  for  it,  it  muft  be  2&°  3  Arl 
done  by  the  Legiflative  Power;  and,  if thes"'">/"V-' 
Electors  want  it,  Provifion  muft  be  made  for 
them,  that  they  fhall  have  an  Action.     And 
thofe  Gentlemen,   who  think  that  neceffary, 
may  bring  in  a  Bill  to  that  Purpofe,  and  take 
the  Senfe  of  the  Lqgiflature  upon  it  in  a  regu- 
lar Way. 

The  Queftion  before  you  now  is,  Whether 
the  Examination,  Hearing,  and  Determina- 
tion of  all  Matters  relating  to  Elections,  where 
fome  Statutes  have  not  particularly  directed  ' 
otherwife,  does  not  belong  to  this  Houfe  ? 
There  was  a  famous  Cafe  of  Goodwin  3  that 
was  a  Cafe  contefted  by  the  Crown,  and  the 
Crown  pretended  to  fend  out  another  Writ  3 
and  there  they  fay,  That  as  to  Members  of 


Parliament,  their 


Attendance,  Sc.    they   are 


the  fole  Judge.  And  this  they  lay  before 
King  James  in  the  Firft  Year  of  his  Reign, 
and  claim  it  as  their  fole  Right ;  and  the  King's 
fecond  Writ  was  determined  to  be  void. 

But  a  Gentleman  makes  an  Argument,  If 
one  fhould  ftrike  another  in  the  Houfe,  what 
Remedy  ?  Why  there  is  an  Act  made  for  that 
Cafe  in  Henry  VI's  Time. 

I  think  now  the  Matter  will  turn  upon  this  : 
Say  they,  'Tis  true,  you  can  try  Elections,  and 
who  are  the  Electors  3  but  here  is  one  thing 
remains,  that  is,  to  give  Satisfaction.  Have 
they  any  Precedent  for  this  ?  I  believe  the 
Precedents  are  without :  They  have  a  Power 
for  what  is  neceffary  3  nothing  lefs  than  a 
Law  can  give  the  other. 

Gentlemen  fay,  There  may  be  a  Difference 
in  Judgment  in  Courts  below,  but  they  are 
fubordinate,  and  there  lies  an  Appeal  :  But, 
in  this  Cafe,  all  Courts  will  be  co-ordinate 
with  you  3  and  therefore,  if  that  be  a  Grie- 
vance, nay  a  Solsciim  in  Government,  pre- 
vent it  now 

'Tis  faid,  What  will  your  Vote  do?  That 
is  pretty  odd  :  It  they  would  have  an  Act  of 
parliament,  your  Vote  muft  be  the  Ground 
of  it. 

You  are  Judges  of  the  Whole  3  but,  fay 
fome,  You  cannot  give  the  pecuniary  Satisfac 


tion. 


all  to  their 
you  would 


Well,  fuppofe  fb 
Right, 
not  let 


but  you  can  reftore 
But  let  me  fay  this,  If 
up  a  co-ordinate  Power 
with  you  in  Matters  of  Elections,  and  which 
will  be  too  hard  for  you  at  laft,  I  hope  it  will 
be  a  Warning  to  you,  to  take  more  Care  in  the 
judging  of  your  Elections  for  the  Time  to 
come. 

If  the  Judgment  belongs  to  you,  and  you 
are  poffeffed  of  it  for  fb  long  a  Tract  of  Time, 
that  no  body  can  offer  any  thing  againft  ic 
fince  Henry  IV's  Time  3  till  Gentlemen  fhew 
me  fome  Reafon,  why  the  Common  Law 
fhould  lay  hold  of  it,  I  muft  be  of  Opinion, 
that  it  does  belong  to  you  3  and  no  Court  can 
take  Cognizance  of  it  but  you,  except  where 
'tis  otherwife  provided  for  by  Statute. 

Mr.  Cowper  (afterwards  Earl  Cowpcr).    I  The  Speech 
perfectly  agree    with    that   honourable    and  "f JJr 
learned  Gentleman  that  fpoke  laft  but  one  in  T,°*^r' 
this  Debate,  in  what  he  laid  down  as  an  un-  j^-m- 
doubted  Maxim,  or  Ground-Work,  for  the 
Opinion  he  delivered.    That  the  Law  and 
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Cuftom  of  Parliament  is  Parr  of  the  Law  of 
the  Land,  and  as  fuch,  ought  to  be  taken 
Notice  of  by  all  Peffbns :  And  I  think  'tis  the 
ex.ict  Standard  by  which  we  ought  to  walk  j 
and  the  Deduction  mv  poor  judgment  is  apt 
to  make  from  that  Principle,  is  this,  That  we 
ought  not,  out  of  Zeal  to  our  own  Juriidiction, 
to  go  one  Step  farther  than  that  known  Law 
and  Cuftom  of  Parliament  will  warrant  us  to 
do. 

Now  I  take  it  upon  this  Debate,  That  this 
Law  and  Cuftom  of  Parliament  doth  not  give 
the  Subject,  who  is  injured  by  his  Vote  be- 
ing'denied  him,  any  Satisfaction  or  Recom- 
pence  for  that  Damage ;  and  am  the  rather 
confirmed  in  that  Opinion,  becaufe  that  very 
learned  and  honourable  Gentleman,  who  is 
particularly  knowing  in  the  Laws  and  Prece- 
dents of  Parliament,  has  not  pleafed  to  repre- 
fent  to  you  any  one  Precedent,  where  the 
Subject  fb  injured  hath  complained  to  the  Par- 
liament, and  had  Redrefs  in  that  Particular ; 
but  all  Petitions  have  been  either  from  the 
Candidates,  or  Electors,  complaining  of  an  un- 
due Return:  So  that  it  cannot  be  Chewed, 
That  it  hath  been  the  Law  and  Cuftom  of 
Parliament,  to  give  that  Remedy  or  Relief 
in  Parliament,  which  is  the  Subject  Matter  or 
End  of  the  Action  now  in  Queftion. 

I  go  likewife  along  with  him,  and  every 
Gentleman  that  hath  fpoke  it  in  this  Debate, 
That  by  the  Law  and  Cuftom  of  Parliament, 
none  but  your  felves  can  determine,  who  are 
rightly  elected,  in  order  to  difplace  or  place 
them  here  ;  and  incident  to  that  End,  you 
have  the  fole  Right  of  confidering  the  Right 
of  the  Electors  ;  I  fay  ib  far  forth,  as  it  is 
neceffarily  incident  to  determine  who  (hall, 
and  who  fhall  not  fit  here  ;  and  no  other  Court 
can  confider  the  Right  of  the  Electors,  in 
order  to  determine  the  Right  of  any  to  fit  in 
this  Place,  f  ;rther  than  you  by  fome  Act  of 
Parliament  have  given  them  Leave.  But  this 
Matter  having  been  now  difputed  a  great 
while,  you  have  had  it  fully  reprefented  to 
you,  how  they  came  to  hold  the  Scales  in  this 
Action  in  Wefiminfter-Hall,  not  as  in  a  Cafe 
■where  the  Right  of  Election,  or  the  Privi- 
leges of  this  Houfe  was  the  Subject  Matter  of 
the  Queftion  ;  the  Queftion  was  brought  there 
only  to  intitle  the  injured  Subject  to  Dama- 
ges :  And  this  Matter  ought  to  be  confidered, 
as  it  relates  to  different  Ends  and  Purpofes, 
and  upon  that  it  turned  in  the  Cafe  of  Soame 
and  Bamardifion.  They  who  thought  that 
Action  lay,  thought  the  Courts  below  might 
try  the  Merits  of  the  Election  to  repair  in  Da- 
mages, not  to  determine  who  fhould  be  ad- 
mitted to  fit  in  Parliament. 

And  I  will  venture  to  fay,  That  the  Judg- 
ment of  the  Houfe  of  Lords,  that  confirmed 
that  Reverfal,  was  in  no  wife  at  that  Time 
fatisfactory  to  the  Commons  of  England. 

But  the  Act  of  Parliament  that  bath  been 
mentioned,  was  built  upon  this,  That  the  Re- 
verfal of  the  Judgment  between  Bamardifion 
and  Soame  was  not  right ;  and  fb  that  Act 
was  procured  to  fet  up  the  Right  of  the  Com- 
mons of  England,  that  was  thought  to  be  in- 
vaded by  that  Reverfal,  or  Judgment,  that  the 
Action  upon  the  Cafe  did  not  lie. 


I  will  go  a  Step  farther,  That  as  you  have    1703  4- 
the  fele  Power  to  try  the  Election,  and  con-  2  *? 
fider  the  Right  of  the  Electors,  to  the  End  l'~^r  *""' 
mentioned,  to  determine  who  fhall  be  admit- 
ted here  j  fb  I  grant  it  hath  been  the  Law 
and  Cuftom  of  Parliaments  (how  antient  I  will 
not  enquire)  to  punifh  the  Offenders,  particu- 
larly the  Officers  and  Magiftrates  prefiding  at 
the  Election,  for  doing  any  Wrong  or  Injury 
in  their  Office  on  that  Occafion,  in  order  to 
make   him    an    Example,   as  an  Offender  a- 
gainft   the  Publick,  and    the  Conftitution  of 
Parliament:  So  far  1  grant  you  have  juft  Right 
to  go,  and  no  Body  ought  to  interfere  with 
you. 

But  now  we  are  carrying  the  Matter  yet 
further:  The  Queftion  now  is  not,  Whether 
we  have  the  fbie  Right  to  punifh  the  Officer 
as  a  publick  Offender  ?  This  Action  is  not 
brought  to  that  End,  nor  is  there  a  Word  in 
the  Declaration,  who  was,  or  who  was  not 
duly  elected,  or  that  the  Conftitution  or  Pri- 
vilege of  Parliament  was  violated  :  But  the 
Plaintiff  only  fays,  he  had  a  Right  to  vote, 
and  that  he  was  injurioufiy  denied  it  (whe- 
ther the  right  or  wrong  Member  was  returned, 
he  meddles  not  with  it),  and  he  fubmits  it  to 
the  Court  and  the  Law,  Whether  he  ought 
not  to  have  Damages  for  that  Wrong  ?  And 
the  Queftion  now  is,  Whether  that  Demand 
of  Damages  was  not  well  founded  ?  Or,  Whe- 
ther there  is  any  Thing  in  this,  contrary  to 
the  Law  and  Conftitution  of  Parliament?  Law 
depending  on  Cuftom,  certainly  confifts  not 
in,  and  is  not  to  be  made  out  by  one  Adt,  but 
by  often  reiterated  Acts ;  and  that  mull;  be 
very  far  from  being  the  Law  and  Cuftom  of 
Parliament  ,  which  is  fo  far  from  being  a  fre- 
quent Repetition  of  Acts,  or  Precedents,  that 
in  this  Cafe,  there  is  not  one  Inftance  where 
an  Elector  hath  brought  his  Petition  without 
Regard  to  the  Return  made,  and  defired  his 
particular  Right  to  vote  might  be  tried  and 
afferted,  he  having  been  obftrucfed  and  in- 
jured in  giving  his  Vote  ;  nor  was  ever  fuch 
Elector-  repaired  in  Damages  here,  nor  ever 
had  his  particular  Right  to  vote  refblved,  or 
afferted  by  any  Judgment  or  Declaration  cf 
this  Houfe. 

The  learned  and  honourable  Perfon,  upon 
whofe  Reafoning  I  am  humbly  offering  my 
Thoughts  with  great  Deference,  was  pleafed 
to  inftance  in  the  Cafe  of  five  Perfbns  in  the 
Town  of  Aylesbury,  who  exhibited  a  Petition, 
and  complained  of  an  Injury  done  them  at  an 
Election  for  that  Town,  at  which  their  Votes 
were  refufed  :  And,  if  they  complained  of 
nothing- further,  and  did  not  conclude  to  the 
Right  of  the  Return,  and  complain,That  they 
were  unduly  reprefentedjl  admit  it  had  been  fb 
far  an  Inftance  to  his  Purpofe.  But  if  they 
had  fo  complained  only  of  the  Injury  done  the 
Petitioners  in  denying  their  Votes,  yet  he  is 
pleafed  to  tell  you,  this  Fetition  was  with- 
drawn, and  by  the  Confent  of  the  1  erfbns 
who  prelented  it,  and  fb  came  to  nothing,  I 
fuppofe  this  is  the  fingle  Precedent  to  prove 
the  Law  and  Cuftom.  of  Parliament,  becaufe 
there  is  no  other  Inftance  given.  It  does  not 
appear  upon  what  Ground  or  Reafons  it  was 
withdrawn  j   ^nd  I   have  no  particular  jVe- 
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mory  of  that  PafTage ;  you  will  pardon  me  if 
I  am  miftaken  in  my  Conjecture.  I  believe 
no  Man,  that  feeks  a  Remedy,  would  defift,  if 
he  expected  to  fucceed  :  So  I  take  the  moft 
probable  Reafbn  (till  another  appear)  to  be, 
that  they  were  hopelefs  of  doing  any  Good 
with  it:  .And  one  Petition,  not  profecuted, 
will  hardly  fhew  that  Parliaments  ufe  to  give 
Redrefs  in  fuch  Cafes.  Now,  if  that  Prece- 
dent had  been  fuccefsful,  if  the  Petition  had 
been  referred  to  a  Committee,  if  Damages 
had  been  given  upon  the  Complaint,  and  a 
declarative  Vote  had  paffed  to  affert  the  Pe- 
titioners Right  (but  I  did  not  obferve  there 
were  any  fuch  Proceedings)  ;  then,  indeed,  I 
muft  admit  that  it  was  one  Precedent  in  Point, 
and  a  very  material  one  -3  and  it  would 
have  proved,  That  we  had  once  held  Plea 
of  this  Matter ;  and,  by  Confequence,  if  we 
had  often  done  fo,  that  no  body  elfe  had  to 
do  with  it.  But,  if  that  Precedent  be  defec- 
tive, and  none  can  fhew  that  ever  any  Peti- 
tion was  exhibited  by  any  Elector  for  a  Per- 
fonal  Injury  done  him  in  rejecting  his  Vote, 
though  the  Peribn  he  would  have  voted  for 
was  returned,  this  Action  may  lie  for  fuch  an 
Injury  done  to  an  Elector,  without  interfere- 
ing  with  any  Law,  or  Ufage  of  Parliament, 
that  hath  yet  been  made  evident :  And  that 
brings  me  to  another  Matter  of  that  honou- 
rable Pcrfbn's  Difcourfe  ;  and  I  acknowledge 
he  entered  into  it  with  a  great  deal  of  Can- 
dour and  Fairnefs. 

He  was  pleafed  to  fay,  He  thought  it  was 
admitted  in  this  Debate,  That  the  like  Action 
is  not  to  be  found  in  all  the  Reports,  or  Books 
of  Law.  I  would  allow  his  Objection  its  due 
Weight,  and  admit  what  I  take  his  Meaning 
to  be,  That  this  Action,  in  the  particular 
Species  of  it,  may  be  new,  though  it's  old  in. 
its  Genus,  or  the  principal  Materials  on  which 
it  is  built :  And  I  take  it,  if  by  the  general 
Rule  or  Reafbn  of  Law  for  fuch  an  Action  it 
be  warranted,  this  Action  (as  a  thoufand  other 
Actions  on  the  Cafe  may)  will  Jie,  though  in 
all  the  Parts  'tis  not  to  be  exactly  paral.'el'd  ; 
for  it  is  the  very  Nature  of,  and  implied  in  the 
Name  of  an  Action  upon  the  Cafe,  that  every 
Man  may  maintain  it  on  his  particular  Cafe, 
provided  it  carry  in  it  the  general  Reafbn,  or 
Ingredients  required  by  Law  to  fupport  fuch 
an  Action,  though  in  many  Circumftances  it 
may  be  perfectly  new.  I  fee  that  honourable 
Ferfbn  underftands  clearly  the  neceffary  Inci- 
dents of  that  Action  j  that  is,  there  are  to  be 
damnum  &  injuria,  which  I  take  to  mean  a  Da- 
mage to  the  Subject  not  arifing  from  a  law- 
ful, but,  which  is  the  Confequence,  of  an  un- 
lawful Act.  Now,  fays  he,  firft  here  is  no 
Damage,  becaufe  anciently  the  Attendance 
was  thought  a  Service  and  a  Burden,  and  the 
Right  of  Electing  was  a  Service  too  ;  and,  in 
being  deprived  of  a  Service,  there  can  be  no 
Damage  ;  and  therefore  one  of  the  main  In- 
gredients of  an  Action  of  the  Cafe  is  wanting. 
This  is  clear  Reafoning,  and  either  to  be  an- 
fwered  or  fubmitted  to. 

It  is  faid,  The  Right  of  Electing  was  a 
Service  ;  how  true,  I  doubt  upon  the  Reafon 
of  theThing  :  A  Service  was  often  a  Part  of  the 
Tenure  by  which  a  Man  held  his  Land  till  it 


came  up  to  the  Crown  ;  and  the  Service  was  V[°< 
originally  created  by  Grant  and  Refervation.  2 ' 
Now,  can  any  one  imagine,  that,  where  one 
holds  a  fmall  Freehold,  any  fuch  Tenure  was 
created  between  him  and  his  immediate  Lord 
originally  by  Refervation,  as  that  he  mould 
vote  to  fend  Members  to  Parliament? 

But  if  it  might  be  confidered  as  a  Service 
fb  created,  it  will  not  do  the  Bufinefs  of  the 
Argument,  unlets  you  confider  it  alfo  as  a 
Service,  without  Advantage  or  Privilege  ;  for, 
if  it  be  a  Privilege  too  (though  in  its  Crea- 
tion it  might  be  a  Service),  then  the  depriving 
a  Man  of  it  is  an  Injury.  Now  no  body  cart 
think  but  that  the  Right  to  elect  a  Parliament- 
Man,  which  is  a  diftinguifhing  Character  from' 
the  Vulgar,  and  hath  its  We;ght  in  the  Le- 
giflature,  is  a  Privilege  j  and  therefore,  to  be 
deprived  of  it,  is  to  be  deprived  not  only  of  a 
Service  and  Burden,  bat  of  a  very  valuable 
Privilege :  And,  I  believe,  any  EngliJJoman 
would  think  we  dealt  hardly  by  him  to- de- 
prive him  of  it,  though  we  mould  tell  him,  at 
the  fame  Time,  we  deprived  him  only  of  a 
Service  or  Burden,  and  not  of  a  Valuable 
Privilege. 

There  is  another  Thing  occurs  on  this 
Head  :  We  have  been  fo  far  from  thinking 
the  being  elected  a  Service  or  Burden  only, 
that,  in  the  Nature  of  a  Repeal  of  thofe  Judg- 
ments of  Spame  and  Bamardijloa,  by  a  pofi- 
tive  Law,  we  have  given  the  Elected  double 
Damages,  if  he  be  deprived  of  that  Service. 
Therefore,  by  our  own  Notion,  and  in  our 
own  Cafe,  'tis  a  Privilege  that  ought  to  be 
recompenced  even  with  double  Damages,  that 
is  to  fay,  when  it  concerns  our  felves :  And 
fhall  we  declare  it  a  mere  Service  in  the  Cafe 
of  our  Electors,  not  to  be  recompenced  even 
by  fingle  Damages,  and  that  after  the  un- 
doubted Methods  of  the  Common  Law  have 
adjudged  it  their  Due  ?  For  I  do  not  find  any 
body  doubts,  whether  this  ^ian  has  proceeded 
in  the  legal  Method  throughout,  even  in  the 
laft  Refbrt.  The  Lords  have  not  judged 
the  Fact ;  they  are  bound,  as  to  the  Fact,  by 
the  Verdict,  and  they  are  unqueftionably  the 
Judges  of  the  Law  on  a  Writ  of  Error  :  And 
therefore,  as  to  what  hath  been  laid,  That 
any  Fact  of  an  Election  might  come  to  be 
determined  before  the  Lords,  it  is  a  great 
Miftake  ;  for  they  judge  purely  of  the  Law 
on  Writs  of  Error,  as  every  one  knows,  that 
knows  any  thing  of  our  Conftitution.  Give 
me  Leave  to  fay,  We,  upon  this  Occafiqn, 
judge  of  this  Matter  only  as  a  Matter  of  Law, 
which  may  affect  our  irivilcges;  and  though 
we  have  Authority  to  confider  what  is  Law, 
as  it  relates  to,  or  may  intrench  upon,  our 
Privileges,  no  body  that  fits  here  can  think 
that  there  lies  an  Appeal  in  this  Place,  or  a 
fecond  Confideration  of  this  Matter  after  the 
Lords  Judgment,  as  'tis  a  Point  of  Law  only, 
and  as  it  regards  the  Right  of  the  Subject.  So 
that  an  Objection  in  loint  of  Law  here,  to 
the  Judgment,  of  the  Lords,  will  not  hold 
otherwife,  than  as  it  relates  to  our  own  Privi- 
leges j  for  no  body  will  fay,  That  we  are  the 
Dernier  Refort  in  any  other  Refpect,  And  tho' 
that  is  the  only  Point  that  brings  it  properly 
under  our  Confiderat'on,  yet  I  fear  we  are 
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taking  from  the  Subject,  in  Effect,  what  the 
Law  harh  adjudged  his  Right,  and  reverfmg 
a  legal  Judgment  given  in  the  Subjects  Fa- 
vour. There  are  other  Arguments  flung  in,  to 
make  up  the  Weight  only,  as  that  which  com- 
pares the  prefent  to  the  Cafe  of  a  Dove-houfe : 
In  which  Cafe,  in  Regard  of  the  Multitude  of 
Actions  that  would  follow,  an  Action  will  not 
lie  for  every  one  that  is  injured  by  the  erect- 
ing of  it :  It  is  true,  where  a  Multitude  is  in- 
jured by  one  and  the  fame  Fact,  it  fhall  not 
be  punifhed  by  a  Multitude  of  Actions ;  but 
the  Publick  is  to  take  Care  of  it,  becaufe  the 
Injury  is  of  a  publick  Nature.  But  by  the 
lame  Standard  and  known  Laws  of  England, 
if  one  Man  is  fb  rafh  as  to  commit  a  Multi- 
tude of  Injuries,  which  feverally  affect  feveral 
Perfons,  it  was  never  (aid,  that  he  became  un- 
punifhable  by  the  Multitude  of  his  Offences ; 
but  every  one  injured,  has  his  Action  againft 
him.  I  have  heard  it  faid,  defendit  Humerus, 
but  that  is  fpoken  to  the  Number  of  Offen- 
ders, not  the  Number  of  the  Offences  commit- 
ted by  the  fame  Man:  And  thefe  Injuries,  which 
confift  in  the  denying  the  Subject  to  vote, 
when  of  Right  he  ought,  will  not  be  multi- 
plied (as  is  objected)  by  letting  the  Subject 
know,  that  as  they  may  come  into  Parliament 
to  punifh  the  Officer  as  a  publick  Offender 
againft  the  Conftitution  ;  fb  the  particular  Per- 
fon  injured,  by  being  denied  his  Vote,  may 
alfb  have  an  Action  for  the  private  and  parti- 
cular Injury  done  Ui  him  only. 

I  would  mention*  one  Thing  more :  They 
who  have  fpoke  for  the  other  Opinion,  feem 
to  take  it  for  granted,  (which  I  do  not  take 
to  be  a  true  Way  of  reafoning)  that,  becaufe 
in  determining  who  have  a  Right  to  fit  here, 
we  do  incidently,  and  only  can,  in  order  to 
that  End,  determine  who  have  a  Plight  to 
vote,  therefore  no  other  Judicature  can  try 
the  fame  Matter  or  Right  to  vote,  though  it 
be  to  different  Ends  and  Purpofes. 

Now,  if  you  will  confider  the  different  Ju- 
rifdictions  in  the  Conftitution  of  this  King- 
dom, there  is  nothing  more  eommon;  and 
many  Inftances  may  be  given  of  it.  There 
are  Variety  of  Jurildictions  that  try  the  fame 
Fact,  and  yet  each  hath  a  fble  and  feparate 
Jurifcliction  in  that  Matter,  to  different  Ends  • 
and  thefe  Jurildictions  are  not  in  that  Refpect 
-fubordinate  to  one  another :  Take  the  Spiri- 
tual and  Temporal,  the  Spiritual  is  not  fubor- 
dinate, but  only  reftrainable  by  the  Tempo- 
ral, where  they  intrench  upon  the  Temporal  ; 
as  in  the  common  Inftance  of  Matrimony, 
which  directly,  and  abftracted  from  other  Pur- 
pofes, is  triable  in  the  Spiritual  Court,  and  no 
where  elfe :  But  yet,  if  that  comes  to  be  a 
Queftion  of  Fact,  in  relation  to  a  Title  at 
Law,  or  to  make  out  a  Defeent,  why  the 
Temporal  Courts  every  Day  try  it,  though 
per  je3  and  taken  by  itfelf,  it  belongs  to  the 
Jurifdiction  of  the  Spiritual  Court  ;  and  yet 
thefe  Courts  are  not  in  that  Refpect  fubordi- 
nate one  to  another. 

So  in  the  Cafe  touched  upon  of  a  Battery, 
'tis  not  triable  in  the  Common-Pleas,  as  it  is 
an  Offence  againft  the  publick  Peace,  by  In- 
dictment, in  order  to  a  Fine,  but  triable  in 
thofe  Courts  only,  that  have  a  Criminal  Jurif- 
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diction  ;  but  as  tis  a  private  Injury,  and  in 
order  to  recompence  the  injured  in  Damages,' 
that  is  triable  in  the  Court  of  Common-Pieas, , .  ' 
and  other  Places,  which  have  Cognizance  of 
Civil  Actions  only :  And  this  is  not  in  Refpect 
that  one  Court  is  fubordinate  to  the  other, 
but  only  holds  Plea  of  the  fame  Fact,  in  or- 
der to  one  End  ;  and  the  other,  in  order  to 
another  End  ;  and  there  is  no  clafhing  of  Ju- 
rildictions in  fuch  Cafes. 

For  what  hath  been  objected,  That  this 
may  create  Variety  of  Judgments  concerning 
the  fame  Right:  This  does  weigh,  it  feems,  in 
our  own  Cales,  for  we  may  bring  our  Actions 
for  double  Damages,  for  a  falfe  Return,  and 
yet  that  may  produce  the  fame  Variety  of 
Judgments.  So  was  the  Opinion  of  the  Houfe 
in  the  Cafe  by  me  cited  ;  and  the  Law  is 
plain,  That  though  the  laft  Determination  of 
this  Houfe,  where  there  hath  been  any,  fhall 
determine  the  Right  of  Election,  and  there 
the  Judges  and  Jury  fhall  be  bound  by  the 
laft  Determination,  and  to  act  by  the  fame 
Rule;  yet  in  Towns  where  there  has  been 
no  Difpute  of  the  Right  fettled  here,  one  way 
or  other,  the  Candidate  may,  notwithstanding, 
bring  his  Action,  and  he,  or  the  People  of 
the  Place,  may  alfb  petition  the  Houfe  of 
Commons  :  And  then,  there  is  the  fame  Ob- 
jection -3  for  there  may  be  Variety  of  Judg- 
ments  touching  the  Right  of  Election,  one 
in  the  Houfe  of  Commons,  and  another  in 
the  Courts  below.  And  upon  the  Trial,  in 
order  to  obtain  Damages,a  Jury,in  fuch  Cafes, 
where  the  Right  had  never  been  fettled  in  Par- 
liament before  the  Election  in  Queftion,  are 
not  directed  by  the  Judgment  of  your  Houfe 
on  the  fame  difputed  Election  ;  nor  is  any 
Jury  bound  to  follow  fuch  Judgment.  And 
if  you  will  go  upon  a  Suppofition  that  a  Judge 
and  Jury  may  go  contrary  to  Law  and  Right, 
or  the  Determinations  of  this  Houfe  in  the 
Cafe  before  you,  'tis  an  Objection  which  you 
have  over-looked  in  your  own  Cafes;  and 
therefore,  why  fhould  it  be  an  Objection  to 
hinder  the  Perfon,  whom  you  reprefent,  of 
his  Remedy  for  the  Injury  done  him  ? 

Upon  the  whole,  I  am  for  fb  much  of  your 
Queftion  as  ferves  only  to  declare,  That  you 
have  the  fole  Power  of  determining  the  Right 
of  all  Elections,  and  even  the  Electors  Right  to 
vote,  to  the  End  to  try  who  is  your  Member, 
or  to  punifh  the  Officer,  as  an  Offender  againft 
the  Conftitution  :  So  far  is  agreeable  to  the 
conftant  Law  and  Practice  of  Parliament. 
But  for  that  Part  of  the  Queftion  which  re- 
lates to  the  reftraining  the  Electors  from  bring- 
ing their  Actions  for  the  ierfbnal  or  Private 
Damage  done  to  them,  I  think  it  is  not  a- 
greeable  to  the  Law  or  Conftitution  of  Par- 
liament. 

Sir  Humphry  Mackworth.   Mr.  Freeman,  we  ffl*  Speech 
are    much    obliged    to  the   Gentlemen  that^-'5""', 
have  argued  on  both  Sides,  who  have  brought  MaCfc. 
the  Matter  of  this  Debate  into  a  narrow  Com- worth,  a- 
pafs :  The  Queftion  is  this,   "  Whether  an  g*}*fi  tt>e. 
"  Elector   be  entitled  to  an  Action  at  Com- 
"  mon  Law  againft  the  Officer,  for  Recovery 
"  of  Damages,  in  Cafe  his  Vote,  which  he 
"  offered,  be  not  taken  down   in   Writing, 
"  and  entered  on  the  Poll  ?  0r,  Whether  the 
0  P  "  Houfe 
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1 793-4;  cC  Houfe  of  Commons  have  the  fole  Privilege 
20°'Ap"  "  of  examining  and  determining  the  Right  or 
"  Qualification  of  every  Elector  to  give  his 
£'  Vote,  and  to  judge  of  the  Behaviour  of 
"  every  Sheriff,  and  other  Officer,  in  taking 
"  the  Foil  on  the  Election  of  Members  to 
"  ferve  in  Parliament? 

I  am  of  Opinion,  with  great  Submiflion  to 
better  Judgments,  that  the  Houfe  of  Com- 
mons have  a  fole  Right  of  Judicature  in  tbefe 
Cafes,  and  that  the  Elector  is  not  entitled  to 
an  Actio:!  at  Common  Law.  I  fhafl  endea- 
vour to,  fupport  this  Opinion,  by  anfwering 
the  Arguments  that  have  been  made  ufe  of  to 
prove  the  contrary :  And  firft,  I  crave  Leave 
to  obferve,  That  the  Gentlemen  who  have 
argued  on  the  other  Side,  have  not  taken  No- 
tice of  a  Biftinction,  which  feems  to  be  very 
material  in  this  Cafe  •  and  that  is,  between 
an  actual  Force  or  Violence  done  by  the  Of- 
ficer, and  a  bare  Omiflion  in  Point  of  Duty. 
It  is  agreed,  That  in  cafe  the  Officer  does,  by 
Force  or  Violence,  obftruct  or  hinder  an  Ele- 
ctor from  offering  or  pronouncing  his  Vote  at 
an  Election,  for  which  of  the  Candidates  he 
pie  fifes,  the  Elector  will  be  entituled  to  an 
Action  at  Common  Law,  for  Recovery  of 
Damages;  for  that  is  a' Perfonal  Wrong,  and 
does  not  concern  the  Right  or  Qualification  of 
an  Elector  to  vote  in  Elections :  But  in  cafe 
the  Officer  does  permit  the  Elector  quietly  to 
offer,  or  pronounce  his  Vote,  (as  he  did  in 
the  Cafe  of  4/Z//7,  who  pronounced  his  Vote 
for  Sir  tfhomas  Lee,  and  Simon  Mayne,  EfqO 
but  does  not.  think  fit  to  enter  his  Vote  upon 
the  loll,  the  Elector  in  this  Cafe,  is  not  en- 
titled to  an  Action  at  Common  Law  for  Re- 
covery of  Damages ;  becaufe  he  hath  neither 
iuffered  anv  Force  or  Violence,  nor  is  by  fuch 
Omiffion  deprived  of  his  Vote :  For  a  Vote 
being  once  pronounced,  the  Law  takes  it  for 
the  Benefit  of  the  Publick,  though  the  Officer 
be  wanting  in  his  Duty ;  and  none  have 
Power  to  determine,  whether  the  Elector  had 
a  legal  Vote,  and  whether  the  Officer  had  fuf- 
ficient  Reafon  to  refufe  to  enter  the  faid  Vote 
on  the  loll,  but  the  Houfe  of  Commons:  If 
any  others  fhould  have  Authority  in  this  Cafe, 
they  will  be  able  to  deftroy  the  Freedom  of 
Elections,  and  the  Conftitution  of  Parlia- 
ment. 

It  is  infifted  by  fbme  Gentlemen,  That 
the  Electors  have  no  proper  Remedy  in  this 
Cafe  in  the  Houfe  of  Commons ;  and  there- 
fore they  muft  have  the  Remedy  at  Common 
Law:  But  with  great  Deference  to  their  Judg- 
ments, the  Electors  have  a  very  proper  Re- 
medy in  this  Houfe  in  every  Refpect  ;  for  here 
their  Votes  will  be  allowed,  the  legal  Repre- 
fem-atives  reftored,  and  the  Officer  will  be  pu- 
nifhed  for  any  wilful  Default  in  the  Execution 
of  his  Office :  This  is  the  Remedy  that  an- 
fwers  the  End  for  which  every  Elector  is  en- 
titled to  give  his  Vote,  which  is  not  for  a  pri- 
vate Advantage  to  himfelf,  but  for  the  gene- 
ral Advantage  of  the  whole  Kingdom :  But 
the  Action  at  Law  is  no  proper  Remedy  in 
any  Refpect  j  for  fince  a  Vote  that  is  offered 
and  refufed,  is  as  good  by  the  Law  of  Par- 
liament as  a  Vote  that  is  offered  and  received, 
and  is  fo  adjudged  on  the  Trial  of  every  Elec- 
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the  Houfe  of  Commons,  or  el fe  they    1703-4. 
could  not  fill    their  Houfe   with  legal  Repre-  2  ^  5An* 
fentatives;  it  is  not  proper  or  reafonable,  that  s^^r>s-' 
an  Officer  fhould  pay  Damages  to  an  Elector 
that  has  not  iuffered   any,  nor  that  a  publick 
Offence  fhould  be  punifhed  by  a  private  Sa- 
tisfaction ;  which  is  not  likely  to  prevent  the 
Evil,  preserve  the  Vote,  and  reftore  the  Re- 
prefentative  ;  nor  is  the  fame  confiftent  with 
the  Conftitution,  or  the  publick  Safety. 

The  Qualification  of  Electors,  and  the  Be- 
haviour of  Officers  in  all  Elections,  are  Mat- 
ters of  Parliament,  and  fuch  Matters  are  not 
cognizable  elfewhere,  as  hath  been  often  de- 
clared by  all  the  Judges  of  England :  A  Par- 
liamentary Cafe  requires  a  Parliamentary  Re- 
medy ;  and  fince  Votes  have  been  refufed  in 
all  Elections,  if  Electors  in  this  Cafe  had  been 
entitled  to  an  Action  at  Law,  it  muft  be  pre- 
fumed,*  that  fbme  Time  or  other,  fuch  an  Ac- 
tion would  have  been  brought,  which  yet 
was  never  once  attempted  in  any  former 
Reign  -}  and  all  thofe  Acts  of  Parliament  that 
were  made  to  give  Damages,  in  Cafes  relating 
to  Elections,  do  demonftrate  that  no  fuch  Da- 
mages could  be  recovered  at  Common  Law '  - 
for  if  they  could,  there  had  been  no  Occafion 
for  making  any  of  thofe  Statutes. 

It  is  infifted,  That  every  Right  muft  have 
a*  Remedy ;  but  then  the  Subject  muft  firft  be 
deprived  of  that  Right,  which  in  this  Ofe  he 
was  not ;  and  even  when  he  is,  he  muft  have 
his  Remedy  in  a  proper  Manner,  and  In  a  pro- 
per Court.     There  are  fevjeral  Sorts  of  Rights, 
and  feveral  Sorts  of  Laws  in  England,  and 
there  are  feveral  Courts  of  Juftice,  for   the 
Adminiftration  of  thofe  Laws:  A  Man  that 
has  a  Right  to  a  Legacy,  can't  bring  an  Ac- 
tion at  Common  Law,  but  he  has  a   proper 
Remedy  in  the   Spiritual   Court.     The  like 
may  berobferved  of  Cafes  that  belong  to  the 
Courts   of    Chancery,    Admiralty,  Sian'-eries, 
and  of  the  Forreft  Laws.     T  he  Subject  cannot 
bring  Actions  at  Common  Law,  in  Cafes  th  .t 
belong  to  the  Jurifdiction  of  other  Courts: 
And  when  my  Lord  Chief  Juftice  Coke  enu- 
merates the  feveral  Laws  in  th  s  Kingdom,  he 
gives  the  Precedence  to  the  Law  and  Cuftom 
of  Parliament,  which,  he  tells  us3  is  fuperior 
to   the  Common  Law    in   Weftniinfter-BaSli 
And  as  every  Court  at  Law  has  it's  Cuftoms 
and  Privileges  peculiar  to  it  felf,  and  is  fo/e 
Judge  of  them ;  fb  alfo  the  High  Court  of 
Parliament  fuis  propriis  legibus    Z3  confuetadi- 
nibi>s  fubjifiit,  hath  it's  own  proper  Laws  and 
Cuftoms,  and  is  fole  Judge  thereof.     And  if 
an  Action  at  Common  Law  will  not  lie  for  a 
Legacy,  where  the  Spiritual  Court  has  a  Ju- 
rifdiction, though  the  Temporal  Courts  have,        - 
in  many  Refpects,  a  fuperior  Authority ;  fiich 
an  Action  will  much  lefs  lie  in  a  Cafe  concern- 
ing the  Parliament,  which  is  the  higheft  Court 
of  the  Kingdom,  and  who  are  fole  Judges  in 
all  Cafes  relating  to   themfelves.      But  fbme 
carry  this  further,  and  fay,  that  every  Right 
muft  have  a  Remedy  with   Damages:  This 
may  be  true  in  moft  Cafes,  where  a  Man  is 
deprived  of   Rights    of    Property  and  Pof- 
feffion  ,  but  there  are  many  Inftances  to  be 
given,  where  a  Right  of  Franchife  or  Privi- 
lege is  not  entitled  to  any  Damage  ;  a*  a  Per- 
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1703-4    fon  elected   Mayor  of  a   Corporation,  if  the  ] 
*  &  3  An.  proper  Officer  refufes  to  fwear  him,  has  no  j 
<y~Y~*~l  Action  at  Law  for  Damages,  but  his  Remedy  j 
is  by  a  Mandamus  bat  of  the  ^jee'n  s-  Bench  :  j 
There  is  a  Remedy   by  £)nare  imppclit,  but ' 
not  to  recover«Damages.    In  a  Writ  of  Right, ' 
.you  fha!l  recover  the  Land,  but  no  Damages  ;  • 
So  in  this  Cafe,  the  proper  Remedy  is  to  have  1 
the  Vote  allowed,  which  can  only  be  done  by 
the  Houfe   of  Commons      Some  Gentlemen 
have  found  out   a  new  Diftinction,  which  I 
never  heard  before,  That  the  Houfe  of  Com-  ! 
mons  have  the  fole  Privilege  to  judge  of  the  ! 
Rights  of  Electors,  and  of  the  Behaviour  of  j 
Officers,  to  one  Intent,  but  not  to  another  ; ' 
that  is,   in   order  to  determine  who  are  the  J 
]egal  Reprefentatives,  but  not  to  give  Dama- 
ges to  the  Party  injured.    But,  with  great  Sub- 
miffion,  there  is  no  Weight  at  all  in  this  Di- 
ftinction .  for  as  it  is  plain,  that  the  Elector 
as  not,  in  this  Cafe,  deprived  of  his  Vote,  and 
therefore  fuffers  no  Damage  ;  fo  it  is  alfo  evi- 
dent, that  the  Judgment  of  the  Houfe  of  Com- 
mons, in  Matters  properly  cognizable  before 
rhem,  cannot   be  contradicted  by  any  other 
Judicature  ,  and  therefore   their  Judgment  of 
the  Qualification    of  the  Elector,  and   of  the 
Behaviour  of  the  Officer,  muft  be  conclufive 
to  all  Intents  and  Purpofes  whatfoever.     It  is 
contrary  to  the  Reafon  of  all  Laws,  that   the 
Behav:our  of  an  Officer,  fhould  be  fubject  to 
the  Determination  of  two  independent  Jnrif- 
dictions;  or  that  he  fhould  be  innocent   by 
the  Judgment  of  a  •  fuperior  Court,  and  guilty 
by  the  Judgment  of  an  inferior  ;  or  that  he 
fhould  "be  twice  punifhed  for  the  fame  Offence. 
3Mo  Man  can  ferve  two  Mafters :  The  Officer, 
at  this  Rate4  will  be  every  way  enfnared,  and 
made  liable  to  Punifhment,  whether  he  does 
his  Duty  or  not :  If  he  accepts  illegal  Votes 
on  the  Poll,  he  will  forfeit  500  /.  by  the  Sta- 
tute, for  a  falfe  Return  ;  if  he  refufes  them, 
he  may  be  ruined  by  a  Multitude  of  Actions ; 
for  if  one  may  bring  an  Action,  then  500 
may,  fince  every  Man  at  this  Rate,  may  offer 
a  Vote,  and  bring  an  Action  for  not  entering 
it  upon  the  Poll.     How  is  this  confiftent  with 
the  Freedom  of  Elections,    in   which  there 
ought  to  be  no  Terror,  neither  on  the  Elec- 
tors, nor  on  the  Officers  ?  But  as  the  Electors 
fhould  be  free  to  offer  their  Votes,  fo  the  Of- 
ficers fhould  be  free  to  judge,  whether  they 
ought  to  be  entered  on  the  Poll   or  not ;  and 
they  ought  not  to  be  accountable  to  any  but 
the  Houfe  of  Commons,  whofe  Servants  they 
are  in  all  Matters  relating  to  Elections,  and 
who  are  entrufted  with  the  Determination  of 
all  Matters  and  Cafes  relating  thereto ;  and 
they  may  as  well  punifh  them  for  taking  ille- 
gal Votes  on  the  Poll,  as  for  not  taking  thofe 
that  are    legal :    In   neither  of  which   Cafes 
have  the  Judges  of  the  Common  Law  any  Ju- 
rifdiction,  though  there  is  the  feme  Reafon  in 
both,    to  take  Care  that  every  the  meaneft 
Subject  may  have  Relief  for  any  Injury  done 
him  ;  but  we  are  not  to  take  more  Care  of 
the  meaneft    Subject,     than   of   the   whole 
Houfe  of  Commons.  The  greateft  Subject  in 
England  ought  to  have  no  Relief,  but  what  is 
confiftent  with  the  Law  of  Parliament,  and 
the  Safety  of  the  Conftitu.tion.    If  an  Action 


lies,  and  upon  a  Judgment  on  that  Action'a 
Writ  of  Error  lies  in  the  Houfe  of  Peers,  the 
Lords  will  be  the  fo!e  Judges  at  lad,  who' 
have  Votes  to  chafe  a  Houie  of  Commons  3 
which  is  directly  contrary  to  the  fundamental 
Maxim  of  the  Law  and  Cuftom  of  Parliament, 
that  the  two  Koufes  are  mutual  Checks  to  each 
other,  and   fole  Judges  of  their   own   Frivi- 
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This  is  an  excellent  Conftitution,  and  ad- 
mirably well  contrived  for  the  common  Safe- 
ty :  But  how  can  this  Conftitution  be  preicr- 
ved,  if  the  Lords  can  punifh.  our  Officers,  and 
govern  our  Elections  ?  This  will  b.e  the  Way 
to  deftroy  all  Checks,  and  to  make  the  Houfe 
of  Commons  dependent  on  the  Lords  •  and 
then  I  cannot  fee  upon  what  Foundation  you 
can  be  Laid  to  fit  here  to  do  any  Service  for 
your  Country. 

Others  mfift,  That  this  is  a  Right  that  is 
incident  to  the  Freehold  and  Freedom  of  Elec- 
tors i  therefore,  as  their  Freeholds  are  cogni- 
zable at  Common  Law,  fo  is  every  Incident 
belonging  to  it.  This  Argument  is  plaufible 
at  firft  Sight,  but,  in  Reality,  there  is  nothing 
in  it :  For  though  the  Commons  of  England 
have  fubmitted  their  private  Differences  to 
Arbitrators,  or  Judges,  indifferently  chofen 
and  appointed  by  the  Prince,  the  common 
Parent  of  the  People,  yet  they  have  ne- 
ver fubmitted  their  fundamental  Rights  and 
Privileges  which  they  hold  in  their  publicfc 
and  politick  Capacities,  as  a  free  Branch  of 
the  High  Court  of  Parliament,  to  any  other 
but  their  own  Reprefentatives,  who  are  cho- 
fen and  appointed  by  themfelves.  This  is 
not  a  Cafe,'  properly  fpeaking,  between  Party 
and  Party,  but  between  the  Lords  and  Com- 
mons j  becaufe  the  Determinataon  of  this  Cafe 
brings  the  whole  Right  in  Queftion,  Who 
have  a  Privilege  to  judge  of  the  Qualification 
of  Electors  to  give  their  Votes  in  Election  of 
Members  to  ferve  in  Parliament,  Whether  the 
Lords  or  the  Commons  ?  It  is  not  now  the 
Queftion,  Who  hath  the  belt  Right  to  Free- 
hold, or  Freedom,  or  to  any  thing  that  is  inci- 
dent to  it  ?  But,  Whether  the  Commons  of 
England  fhall  have  any  Freeholds,  or  Freedoms 
at  all  ?  Or,  which  is  the  fame  thing  in  Effect, 
Whether  they  fhaU  have  any  Security  for 
thofe  Rights  or  not  ?  For,  if  the  Lords  are 
Judges  of  your  Privileges,  you  can  hold  no 
Right  but  during  their  Pleafure. 

The  Lords  feem  to  contend  for  the  Right 
of  the  Subject ;  but  I  wifh  it  is  not  for  a 
Power  to  enable  themfelves  to  judge  and  de- 
termine, as  they  think  fit,  of  all  our  Rights 
and  Liberties :  For  this  is  the  neceffary  Con- 
fluence of  allowing  an  Elector  to  have  a 
Remedy  in  any  other  Place  but  within  thefe 
Walls. 

This  is  my  humble  Opinion  ;  and,  if  I  am 
miftaken,  other  Gentlemen  will  fet  me  right. 
This  is  certainly  a  Matter  of  the  higheft  Im- 
portance to  the  Welfare  of  the  Subject,  and 
I  doubt  not  but  they  will  very  well  con- 
fider  it,  before  they  give  Way  to  the  efta- 
blifhing  a  Precedent  that  tends  to  deftroy  the 
Privileges  of  this  Houfe,  or  the  Liberties  of 
their  Country. 
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A  great  Tendernefs  is  expreffed  for  this 
poor  Man,  whofe  Vote  has  been  refuted  ;  but 
whether  he  had  a  Right  to  give  his  Vote,  is 
very  much  qaeftioned,  and  never  yet  deter- 
mined by  this  Houfb,  who  has  the  proper  Ju- 
dicature thereof.  But  admitting  he  had  a 
Vote,  Whether  ought  to  be  preferred,  a  pri- 
vate Intereft,  or  the  Fublick  Safety  ?  Whe- 
ther will  be  mod  for  the  Honour  of  this  Houfe, 
and  the  Intereft  of  our  Electors,  The  Care  of 
a  private  Perfbn  by  a  new-invented  Action, 
neither  warranted  by  Reafbn  or  Precedent,  or 
any  eftabliflied  Law  -3  or  the  Care  of  the  Par- 
liament, and  the  Conftitution,  on  which  de- 
pend the  Rights  and  Liberties  of  all  the  Com- 
mons of  England  ? 

Sir,  I  beg  Pardon  for  taking  up  fb  much  of 
your  Time,  but  I  muft  confefs  it  feems  to  me, 
That  our  All  depends  upon  a  right  Deter- 
mination of  this  Matter ;  for  I  cannot  fee  any 
other  Reafbn  why  this  new  Device  is  fupport- 
ed  by  the  Lords,  but  only  to  render  you  pre- 
carious and  ufelefs. 
tfhe  Speech     Mr.  King  (afterwards  Lord  King,  and  Lord 
of  Mr.       Chancellor).     That  which  calls  me  up  in  the 
King,  a-   fcft  pjace  is?  wnat  that  Honourable  Gentle- 
man, juft  againft  me,  was  pleafed  to  intimate, 
as  if  the  Right  of  Electing  was  only  a  Service, 
and  not  a  Liberty,  or  Privilege  j  and  I  find  a 
worthy  Member,  that  fpoke  laft,  is  of  the  fame 
Opinion. .  Truly,  I  am  loth  to  tell  you  my 
own,  without    defiring  the  Act  1$  Car.  II. 
cap.  9.  may  be  read.  — — 
Members.  No,  no. 

Mr.  King  'Tis  an  Act  to  enable  the  Coun- 
ty Palatine  of  Durham  to  fend  Members  to 
Parliament,  and  it  recites,  That  they  had  not, 
before  that  Time,  had  the  Liberty  and  Pri- 


gainji  the 

Action. 


vilege  of  electing  and  fending  any  Members 
to  Parliament :  Where  you  fee  the  Legiflature 
call  it  a  Liberty  and  Privilege  ;  and,  if  the 
Legiflature  call  it  fb,  I  think  I  may  venture 
to  call  it  fb  too.  And  if  it  be  a  Liberty  and 
Privilege,  then  the  Queftion  will  be,  Whe- 
ther it  does  not  ftand  on  the  fame  Bottom  with 
our  Liberties  and  Privileges  ?  In  cafe  of  any 
other  Franchife  or  Liberty,  an  Action  lies  at 
Common  Law  for  the  Breach  thereof;  and 
why  an  Action  fhould  not  lie  at  Common 
Law  for  the  Breach  of  this  Franchife,  as  well 
as  for  the  Breach  of  every  other  Franchife,  is 
to  me  very  ftrange.  Gentlemen  take  it  for 
granted,  this  is  purely  an  Action  at  Common 
Law,  and  no  Statute  hath  any  Influence  on  it. 
Now  there  is  a  Statute  which  hath  not  been 
mentioned  (only  I  muft  premife  that  which,  I 
think,  no  Body  will  deny,  viz.  That  where- 
ever  an  Act  of  Parliament  does  forbid  any 
Thing,  if  any  Body  be  injured  by  the  doing 
of  the  Thing  fo  prohibited  by  that  Act,  in 
Confequence  of  Law,  the  Perfbn  injured  hath 
an  Action)  j  I  fay,  There  is  a  Statute  that 
forbids  Disturbances  and  Hindrances  in  Mat- 
ters of  Elections  ;  and,  by  Confequence  of 
Law,  that  Statute  gives  an  Action  to  the 
Party  injured,  againft  the  Perfbn  difturbing  or 
hindering  him  in  his  Election.  The  Statute  I 
mean,  is  3  Edw.  I.  cap.  5.  that  is  a  pofitive 
Law,  whereby  all  Difturbances  in  Elections 
.are  forbid  :  Every  Man  is  forbid  to  hinder  or 


difturb  by  Force  or  Arms,  by  Malice,  or  me-   1y ->-4- 
nacing  any  Man,  to  make  a  free  Election.        2  &*  :>At1- 
I  fhall  only  inftance  in  -one  parallel  Cafe,^'^'*  v 
though  I  couid  in  many  more  :    The  Statute 
in  Richard  II  s  Time,    de  fcanfalis  Magna- 
tum,  only  forbids  the  fpeaking  Evil  of  great 
Men  :  There  is  not  one  Word  of  an  Action  j 
yet,  by  Operation  of  Law,  it  was  always  held, 
that  an  Action  would  lie  upon  that  Statute  for 
a  Scandal  of  a  great  Man,  becaufe  it  was  pro- 
hibited by  that  Statute,    fc'o  here,  the  Statute 
forbids  the  difturbing  of  any  Man  by  Force 
or  Malice  to  make  free  Election  •    the  Jury 
have  found,  that  the  Defendants  did,  in  this 
Caufe,malicioufly  difturb  and  hinder  the  Plain- 
tiff from  voting  at  the  Election;  and  by   a 
like  Confequence  and  Operation  of  Law,  this 
Action  is  maintainable. 

Gentlemen  fay,  This  is  a  new  Action,  ne- 
ver heard  of  before  :  It  is  true,  this  particular 
Action  was  never  brought  before  ;  but  Ac- 
tions of  the  fame  Kind  and  Nature,  and 
grounded  on  the  fame  Principles  and  Reafbns 
of  Law,  have  been  brought  before.  Et  ubp 
eadem  eft  ratio,  idem  jus,  I  could  give  you 
many  lnftances  of  this  Kind.  Was  it  evef 
heard,  till  the  2.0th  or  21ft  of  Car.  II.  that  an 
Action  lay  againft  an  Officer  for  denying  a 
Poll  to  one  that  flood  Candidate  for  a  Bridge- 
Mafter  ?  The  Mayor  denied  the  Poll,  and 
faid,  He  was  Judge  of  the  Election  :  And  up- 
on this,  the  Perfbn  injured  brought  his  Action 
and  recovered.  At  the  fame  Time  it  was  faid, 
There  was  no  filch  A  ft  ion  ever  heard  of  be- 
fore j  'tis  true,  not  that  Species,  but  the  Ge- 
nus was  heard  of.  Another  Action  was  brought 
30  Car.  II  (which  was  never  heard  of  before) 
againft  a  Mayor,  for  refufing  the  Plaintiff's 
Vote  for  a  fucceeding  Mayor. 

I  believe  every  body  knows,  that  all  the 
Law-books  for  400  Years  fay,  That  the  Re- 
verfioner  had  Liberty  to  go  into  an  Eftate  of 
a  Tenant  for  Life,  to  fee  if  he  commit  Wafte. 
And  no  AcHon  was  brought  till  \oJac.\. 
by  a  Reverfioner  againft  a  Tenant  for  Life, 
for  refufing  to  let  him  in  to  fee  whether  Wafte 
was  committed.  No  Adion  was  ever  brought 
againft  a  M  after  of  a  Ship  for  the  negligent 
keeping  and  Lofs  of  Goods  on  board  his 
Ship,  till  about  24  Car.  II.  and  yet  the  Ac- 
tion lay. 


There  was  another  Action,  in  K.  Charles  Vs 
Time,  brought,  for  a  falfe  and  malicious  Profe- 
curion  of  an  Indictment  of  a  Man  for  Trea- 
fbn.  There  was  the  fame  Objection  ;  and 
it  was  faid,  That  this  would  deter  People 
from  profecuting.  And  no  body  ever  dreamt 
of  it  before,  'tis  true,  but  it  flood  upon  the 
general  Reafbn  of  the  Law  ;  if  you  do  me  a 
Wrong,  I  muft  have  a  Remedy.  And  as  to 
what  a  worthy  Gentleman  has  faid,  That  there 
are  lnftances  at  Common  Law,  where  a  Man 
(hall  recover,  and  yet  have  no  Damages ;  'tis 
true  in  real  Actions  ;  but  let  him  give  me  an 
Inftance  of  that  in  an  Action  of  the  Cafe. 
He  recovers  nothing  there  :  If  he  does  not  re- 
cover Damages  in  real  Actions,  he  recovers 

the  Land  itfelf. ■ 

Members.  The  Queftion,  the  Queftion. 

Mr. 
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1-03-4.       Mr.  King.    I  find  Gentlemen  are  very  un- 
2  &  5 An.  eafy^  1  wjU  trouble  you  no  further. 
^^^^      Members.     Go  on,  go  on. 

Mr.  King.  I  agree  the  determining  the  Right 
of  Election  belongs  to  the  Houfe  of  Com- 
mons ;  and  they  ought  to  apply  to  the  Houfe 
of  Commons  in  that  Cafe.  And  I  fhall  not 
depart  from  that;  T  think  I  can't,  without 
ruining  the  Conftitution :  But  that  which  I 
fay  is,  That  this  Action  does  not  at  all  relate  to 
the  Right  of  Election.  This  Action  is  brought 
by  a  Man  that  hath  an  undoubted  Right  of 
voting,  againft  an  Officer  for  malicioufly  re- 
futing his  Vote.  Put  the  Cafe  this  had  hap- 
pened in  a  County  (for  the  Law  would  have 
been  the  lame),,  that  a  Freeholder,  who  had  a 
Right  to  vote,  had  tendered  his  Vote  to  the 
Sheriff  ;  and  though  he  knew  he  was  a  Free- 
holder, yet  the  Sheriff  fhould  malicioufly  re- 
fute his  Vote  :  Hath  the  Sheriffdone  this  Man 
an  Injury  or  not  ?  This  Man  does  not  bring 
his  Action  becaufe  the  Perfbn  he  would  have 
voted  for  is  not  returned,  but  'tis  becaufe  there 
is  an  Injury  done  to  his  Franchife.  If  I 
thought  the  Right  of  Election  was  concerned 
5n  this  Cafe,  I  would  go  as  far  as  any,  for  I 
think  that  does  belong  to  the  Houfe  ;  but  I 
don't  think  this  is  concerned  in  the  prefent 
Cafe. 

Mr.  JValpole  (afterwards  Sir  Robert,  and 
Chancellor  of  the  Exchequer).  I  will  trouble 
you  very  little  at  this  Time :  I  think  the  Point 
tieJtficn.  of  Learning  and  Law  hath  been  fb  well  fpo- 
ken  to  by  thofe  learned  Gentlemen  that  have 
been  againft  the  Queftion,  that,  if  I  was  able, 
I  fhould  fay  nothing  more  to  that.  But  1 
think  the  Queftion,  as  it  is  going  to  be  put, 
is  not  right  ;  for,  as  the  Queftion  ftands, 
though  I  can't  give  my  Negative  to  one  Part, 
J  think  'tis  impoffible  to  give  my  Affirmative 
to  the  other.  The  Matter  before  you  comes 
to  this  fingle  Queftion,  Whether  you  will  en- 
courage and  give  a  Power  to  an  Officer,  be  he 
whom  he  will,  to  act  arbitrarily,  or  rather 
chufe,  in  fuch  a  Cafe,  to  do  fbmething  in  Fa- 
vour of  the  Electors  ?  I  am  fure,  if  I  defire  to 
be  elected  by  thofe  that  had  the  Right,  I 
would  never  give  the  Officer  an  Authority  to 
the  Prejudice  of  the  Electors.  Where  you 
come  to  fay,  That  the  fble  judging  of  the 
Qualification  of  the  Electors  belongs  to  the 
Houfe  of  Commons  only,  thofe,  I  apprehend, 
ire  Words  of  too  large  Extent  and  ill  Confe- 
quence.  Suppofe  there  was  an  Action  brought 
upon  the  laft  Act  of  Parliament  for  a  falfe  or 
double  Return. 

Mr.  Freeman.    There  is  an  Exception  in  the 
Queftion  as  to  that. 

Mr.  IValple.  I  know  there  is :  But  fuppofe 
.  an  Action  is  brought  upon  that  Statute,  the 
Officer  may  have  proceeded  with  the  greateft 
Impartiality,  may  have  taken  the  Poll  with 
the  greateft  Exactnefs  and  Juftice,  and  there 
may  appear  to  be  an  equal  Number  of  Votes 
for  each  Candidate  -,  whereupon  he  makes  a 
Double  Return  ;  and  this  brings  it  to  be  de- 
termined by  the  Committee  of  Elections,  and 
they  vote  one  of  them  duly  elected.  This 
Gentleman,  that  had  the  Favour  of  the  Com- 
mittee, (though  afterwards  poffibly  it  might 
be  made  appear,  that,  by  Bribery  or  Cor- 
No.  2$. 


ruption,  and  at  great  Expence,  he  procured  i7°3vf 
himfeifto  be  elected)  after  you  have  voted 2C3P:;Al1 - 
him  duly  elected,  he  hath  nothing  to  do  but  w^vv 
to  try  his  Action,  and  fee  if  he  can  make  his 
double  Damages  amount  to  his  Expences. 
The  firft  Thing  he  is  to  do,  is  to  produce  the 
Vote  of  the  Houfe  of  Commons  that  decla- 
red him  duly  elected,  contrary,  perhaps,  to 
the  laft  Determination  in  Parliament,  which 
in  every  Place  is  to  be  the  Guide  to  the  Re- 
turning Officer.  But  fhall  there  then  be  given 
in  Evidence  no  Qualification  of  the  Electors  ? 
Nothing  to  prove  that  the  Ferfbns  admitted 
to  vote  were  qualified  according  to  fuch  laft 
Determination  ?  Or  fhall  that  Vote  of  the 
Houfe  of  Commons,  that  was  intended  only 
to  bring  him  into  this  Houfe,  recover  him  5 
or  600  Damages  ?  I  take  it  to  be  fb,  as  the 
Law  ftands.  Now  it  ought  to  be  feen  who 
hath  the  greater  Number  of  legal  Votes,  and 
whether  duly  qualified  ;  and,  in  that  Cafe, 
you  rauft  fuffer  the  Matter  again  to  be  tried 
by  the  Court  ;  and  you  do,  in  fbme  Meafure, 
make  them  Judges  of  the  Qualifications  of  the 
Electors  j  if  it  were  otherwife,  they  could 
not  enquire  into  the  Majority  of  legal  Votes. 

What  happens  in  the  Cafe  of  a  Mayor, 
may  be  in  the  Cafe  of  a  Sheriff.  If  a  Mayor, 
or  a  Conftable,  may  deny  a  Man  his  Vote, 
that  hath  an  uncontroverted  Right  in  a  Cor- 
poration, a  Sheriff  may  refufe  a  Freeholder, 
and  ftrike  off  enough  to  make  a  Majority  for 
whom  he  pleafes.  You  had  once  the  Cafe  be- 
fore you,  Whether  a  Sheriff  could  refufe  a 
Scrutiny  ?  and  one  or  two  Gentlemen  would 
have  given  that  Power  to  a  Sheriff;  but  a 
learned  Gentleman  thought  it  a  dangerous 
Queftion,  and  he  defired  to  come  to  the  Me- 
rits of  the  Election  ;  and  that  was  determined, 
and  you  voted  the  worthy  Member  duly  elec- 
ted, and  thought  it  a  dangerous  Thing  to  de- 
termine, Whether  the  Officer  had  that  Power  • 
one  Way  or  another  ?  I  think  that  Part  of 
the  Queftion,  which  concerns  the  Qualification 
of  the  Electors,  ought  to  be  left  out. 

The  Marquis  of  Hartington  laid,  He  thought 
it  was  a  conftant  Rule,  where  a  Queftion  was 
complicated,  if  a  Member  defired  to  have  it 
divided,  to  divide  it  ;  and  therefore  he  fecond,- 
ed  the  Gentlemen  who  fpoke  laft,  That  thofe 
Words  in  the  Queftion,  relating  to  the  Qua- 
lification of  Electors,  fhould  be  left  out. 

Whereupon  the  Queftion  was  put,  Whether 
the  Words,  relating  to  the  Qualification  of 
Electors,  fhould  ftand  ?  And  it  was  carried, 
That  thofe  Words  fhould  ftand  Part  of  the 
Queftion.  Ayes  215,  Noes  97.  And  the 
Commons  proceeded  to  make  the  reft  of  the 
Refolutions  above  -  mentioned,  viz.  tfhat,  - 
according  to  the  known  Law  and  Ufage  of 
Parliament,  neither  the  Qualification  of  any 
Eleffor,  or  the  Right  of  any  Per/on  elecled,  is 
cognizable  or  determinable  elfewhere  than  be- 
fore the  Commons.  &c. 

There  were  feveral  Conferences  afterwards 
between  the  Lords  and  Commons,  for  adju- 
fting  their  refpective  Privileges,  which  broke 
off  at  length  very  abruptly  ;  and  as  the  Com- 
mons had  addreffed  Her  Majefty,  not  to  grant 
a  Writ  of  Error,  the  Lords  on  the  other 
9  Q  Hand, 
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17.95-4  Hand, drew  up  an  Addrefs  and  Reprefentation 
1  &  3  An.  0f  the  Cafe,  in  which  they  fay^  Whatever 
s^^v^°  the  Commons  may  infinuate  on  this  Occafion^ 
we  defire  not  to  meddle  with  the  Choice  of 
their  Reprefentatives:  We  willingly  leave  that 
Matter  where  it  is;  and  in  what  manner  it  is 
exercifed  there,  how  impartially  and  fteadily, 
is  fb  well  known  by  Experience,  and  fo  uni- 
verfally  understood,  that  the  People  will  be 
extremely  defirous  their  Eftates  and  Properties 
fhould  be  fubject  to  fuch  Determinations :  It 
is  not  ftrange,  the  free  Conference  ended 
without  Succefs,  when  the  Commons  came  to 
it  with  fuch  a  Temper,  as  appears  by  the 
Votes  of  the  8th  of  March,  made  after  they 
themfelves  had  contented  to  the  free  Confe- 
rence :  If  thole  Votes  had  been  publifhed 
foon  enough,  it  would  have  fully  convinced 
the  Lords,  how  vain  a  Thing  it  was  to  con- 
fer with  them  further  upon  the  Matters  in  De- 
bate at  the  former  Conferences  ;  for  not  con- 
tent with  what  they  had  done  before,  upon  In- 
formation that  their  Serjeant  had  been  ferved 
with  two  Writs  of  Habeas  Corpus,  returnable 
before  the  Lord  Keeper,  in  Behalf  of  Mr. 
Montague  and  Mr.  Denton,  two  of  the  Gentle- 
men that  had  been  of  Counfel  with  the  five 
Priibners,  they  came  to  a  Refblution,  That 
no  Commoner,  committed  by  them  for  Breach 
of  Privilege,  or  Contempt  of  the  Houfe, 
ought  to  be  by  Habeas  Corpus  made  to  ap- 
pear before  any  other  Judicature,  and  required 
their  Serjeant  to  make  no  Return,  or  yield 
any  Obedience  to  thofe  Writs  j  and  that  for 
fuch  Refufal,  he  had  the  Protection  of  the 
Houfe  of  Commons. 

It  hath  been  always  held  the  undoubted 
Prerogative  of  the  Crown,  to  have  an  Ac- 
count of  the  Reafbn,  why  any  Subject  is  de- 
prived of  Liberty  ?  and  it  has  ever  been  al- 
lowed, That  by  the  known  common  Law,  it 
is  the  Right  of  every  Subject  under  Reftraint 
upon  Demand  to  have  his  Writ  of  Habeas 
Corpus,  and  thereupon  to  be  brought  before 
ibme  proper  Court,  where  it  may  be  examin- 
ed, Whether  he  be  detained  for  a  lawful 
Caufe  ?  And  the  Statutes  made  in  the  Reign 
of  Your  Royal  Grandfather,  and  Your  RoyaL 
Uncle  have  enacted,  That  in  all  Cafes,  Writs 
of  Habeas  Corpus  be  granted  and  obeyed  by 
the  refpective  Officers,  upon  great  Penalties. 

But  thefe  Votes  import  a  direct  Repeal  of 
thofe  Laws,  as  to  all  Perfbns  committed  by 
the  Houfe  of  Commons. 

It  is  no  longer  worth  difputing,  Whether  a 
Perfbn  committed  by  them,  though  for  a  Fact 
which  appears  to  be  both  lawful  and  necef- 
fary,  may  be  delivered  by  any  Court ;  for  by 
this  new  Law,  he  fhall  never  be  brought  thi- 
ther; and  the  Serjeant  is  not  only  warranted, 
but  commanded  openly  to  contemn  your  Ma- 
jefty *s  Royal  Writs  of  Habeas  Corpus, 
brought  upon  the  Act  of  the  31ft  of  King 
Charles  II.  which  is  an  Invafion  of  your  Pre- 
rogative, never  before  heard  of  in  England. 

Your  Majefty  does  not  claim  an  Authority 
to  protect  any  of  your  Officers  for  difbbeying 
a  known  Law.  The  Habeas  Corpus  Act  in 
Times  of  imminent  and  vifible  Danger,  was  in 
the  late  Reign  fufpended  by  Acts  of  Parlia- 
ment for  feme  fhort  Time,  and  yet  (fb  Sacred 


was 


that  Law  held)    that  thofe  Acts  paffed    nq-4- 
with  great  Reluctancy  ;  and  one  of  the  Argu-  28?  ]^ 
ments  that  prevailed  moft  for  agreeing  to  that  ^^^ 
Temporary  Sufpenfion  was.  That  it  fhould  be 
an  unanfwerable  Evidence  to  all  future  Times, 
that  this  Act  could  never  be  fufpended  after- 
wards, by  any  lefs  Authority  than  that  of  the 
whole  Legiflature  :  But  we  live  to  fee  a  Houfe 
of  Commons  take  upon  them  to  fufpend  this 
Law  by  a  Vote. 

They  Ordered,  That  the  Lord  Keeper  of 
Your  Great  Seal,  fhouLi  be  acquainted  with 
their  Refolutions,  to  the  End  the  Writs  of 
Habeas  Corpus  may  be  fuperfeded,  as  contrary 
to  Law,  and  the  Privileges  of  their  Houfe. 
They  are  contrary  to  no  Law,  but  that  of* 
thefe  Votes,  which  furely  are  none  of  the 
Laws  the  Lord  Keeper  was  fworn  to  obferve; 
but  yet  he  is  to  act  at  his  Peril :  They  have 
ordered  this  Law  to  be  publifhed  to  him  by 
their  Clerk. 

The  Lord  Keeper  is  a  Commoner,  and  if 
he  dilobeys,  'tis  a  Breach  of  Privilege  ;  and 
if  they  fhould  carry  it  fo  far,  as  to  order  him 
into  Cuftody,  he  may  feek,  but  is  not  to  have, 
Relief  from  any  Habeas  Corpus. 

We  humbly  beg  Pardon  of  Your  Majefty, 
for  this  long  and  melancholy  Reprefentation, 
which  we  could  not  avoid,  without  being 
guilty  of  Treachery  to  Your  Majefty,  and  to 
our  Native  Country.  The  five  Perfons  im- 
mediately concerned,  are  but  poor  Men  3  but 
we  well  know  Your  Majefty 's  Juftice  and 
Compaflion  extends  itfelf  to  the  rneaneft  of 
your  Subjects. 

The  Matters  in  Difpute  are  of  the  highefl 
Confequence:  Your  Majefty's  Prerogative, 
the  Reverence  due  to  Laws,  and  the  Liberties 
and  Properties  of  all  the  People  of  England 
are  concerned  and  at  Stake,  if  thefe  Encroach- 
ments prevail. 

We  do  not  pretend  to  fbllicit  Your  Majefty 
to  put  a  Stop  to  thefe  Innovations ;  Your  own 
Wifdom  will  fuggeft  the  moft  proper  Me- 
thods: We  have  endeavoured  to  do  our  Duty, 
in  laying  the  whole  Matter  before  You. 

We  humbly  beg  Leave  fb  far  to  refume 
what  has  been  faid,  as  to  prefent  to  Your  Ma- 
jefty a  fhort  View  of  the  unhappy  Condition 
of  fuch  of  Your  Subjects  as  have  a  Right  of 
giving  Votes  for  choofing  Members  to  ferve  in 
Parliament,  which  has  been  hitherto  thought 
a  great  and  valuable  Privilege ;  but  by  the 
late  Proceedings  of  the  Houfe  of  Commons, 
is  likely  to  be  made  only  a  dangerous  Snare  to 
them,  in  cafe  they  who  may  be  hereafter 
chofen  to  ferve  in  Parliament,  fhall  think  fit 
to  purfue  the  Methods  of  this  prefent  Houfe 
of  Commons. 

If  they  refrain  from  making  ufe  of  their 
Right  in  giving  their  Votes,  they  are  wanting 
in  their  Duty  to  their  Country,  by  not  doing 
their  Farts  towards  the  choofing  fuch  Repre- 
fentatives as  will  ufe  their  Truft  for  the  Good 
of  the  Kingdom,  and  not  for  the  Oppreffion 
of  their  Fellow  Subjects. 

If  the  Officer,  who  has  the  Right  of  taking 
the  Suffrages,  refufe  to  admit  them  to  give 
their  Votes,  they  muft  either  fit  down  by  it, 
and  fubmit  to  be  wrongfully  and  malicioufly 
deprived  of  their  Rights ;  or,  if  they  bring 
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-4  their  Actions  at  Law,  in  order  to  aiTert  their 
n  Rights,  and  recover  Damages  for  the  Injury 
(as  3II  other  injured  Men  may  do,in  like  Cafes) 
they  become  liable  to  indefinite  Imprison- 
ment, by  incurring  the  Difpleafure  of  thofe 
who  are  elected. 

If  being  thus  imprifbned,  they  feek  their 
Liberty  by  Habeas  Corpus  (the  known  Re- 
medy of  all  other  Subjects),  they  do  not  only- 
tie  their  own  Chains  fafter,  but  bring  all  their 
Friends  and  Agents,  their  Sollicitors  and  Co:un- 
fel.into  the  lame  Misfortune  with  themfelves. 

If  they  think  themfelves  to  have  received 
Injury  by  the  Judgment  upon  the  Habeas 
Corpus,  and  feek  Relief  by  Writ  of  Error 
(the  known  Refuge  of  thofe  who  fuffer  by 


What  feems  to  have  been  infifted  on  by    1-05-4. 
the  Commons  in  thefe  Debates,with  the  great-  2  S"  3 Am 
eft  fhew  of  Reafon,  is,That  the  two  Houfes  of  fc^QZ 
Parliament  are  independent  of  each  other,  and 
fole  Judges  of  their  own  Rights  and  Privi- 
leges ;  but  if  the  Right  of  Electors  to  vote 
may  be  determined  in  the  Courts  of  Law,  and 
from  thence  fuch  Caufes  removed  by  Writ  of 
Error  into  the  Houfe  of  Lords  j   then   the 
Lords  would  become  Judges  of  the  Right  of 
Electors  to  chufe,  and  confequcntly  who  were 
duly   elected     Members    of   the    Commons 
Houfe  ;  whereby    the  Commons   would  lofe 
their  Independency,  and  become  fubjecr.    to 
the  Lords,  as  to  their  very  Being  -s  for  though 
they  allowed  the  Commons  to  determine  the 


any  wrong  Judgment)  all  that  affift  them  in  Right  of  the  Members  to  fit  in  the  Houfe  j 


that  Matter,  are  likewife  to  lofe  their  Liber 
ties  for  it,  and  they  themfelves  will  be  remov- 
ed to  new  Prifons,  in  order  to  avoid  the  Ju- 
ftice  of  the  Law. 

We  humbly  conclude,  with  acquainting 
Your  Majefty,  That  we  have  been  informed 
by  the  Petition  of  two  of  the  Prifoners,  that 
they  have  been  Jong  delayed,  though  they 
have  made  their  Applications  in  due  Manner 
for  Writs  of  Error. 

We  are  under  a  neceffary  Obligation  for 
the  Sake  of  Juftice,  and  afferting  the  Judica- 
ture of  Parliaments  to  make  this  humble  Ad- 
drefs to  Your  Majefty,  That  no  Importunity 
of  the  Houfe  of  Commons,  nor  any  other 
Confideration  whatfbever  may  prevail  with 
Your  Majefty  to  fuffer  a  Stop  to  be  put  to  the 
known  Courfe  of  Juftice,  but  that  You  will 
be  pleated  to  give  effectual  Orders  for  the  im- 
mediate ifTuing  of  the  Writs  of  Error. 

To  which  Addrefs  Her  Majefty  anfwered, 

"  My  Lords,  I  fhould  have  granted  the 
"  Writ  of  Error  defired  in  this  Addrefs  j  but 
"  rinding  an  abfblute  Neceffity  of  putting  an 
"  immediate  End  to  this  Seffion,  I  am  fenfible 
"  there  could  have  been  no  further  Proceed- 
"  ing  upon  that  Matter. 

And  the  fame  Day  the  Parliament  was 
prorogued,  which  prevented  Matters  being 
brought  to  Extremity,  and  both  Parties  were 
in  fome  Meafure  obliged  •>  or  at  leaft^  neither 
Houfe  had  Reafon  to  cenfure  Her  Majefty's 
Conduct  on  this  Occafion. 

For  the  five  Prifoners  obtained  their  Liber- 
ty by  the  Prorogation,  which  was  one  End  of 
their  bringing  Writs  of  Habeas  Corpus,  and 
Writs  of  Error  j  and  the  Commons  were  fatis- 
fied,  becaufe  no  Writs  of  Error  were  granted. 

Nor  did  the  five  Ailesbury  Men  think  fit  to 
continue  or  profecute  their  Actions  againft  the 


yet  if  the  Lords  could,  notwithstanding,  upon 
a  Writ  of  Error,  give  Damages  againft  the 
Return-Officer,  for  not  allowing  the  Vote  of  a 
Perfon  whom  they  adjudged  to  have  a  Right  j 
this  muff,  neceffarily  have  fuch  an  Influence 
upon  the  Officer,  as  to  induce  him  to  return 
fuch  Perfons  as  would  be  moft  acceptable  to 
their  Lordfhips,  and  confequently  their  Lord- 
fhips might  in  time  chufe  the  Houfe  of  Com- 
mons themfelves :  And  further,  fhould  the 
Houfe  of  Commons  determine  the  Right  of 
Election  to  be  in  one,  and  the  Courts  of 
Law,  and  their  Lordfhips  adjudge  it  to  be  in 
another,  this  would  produce  contradictory 
Judgments,  and  muft  create  Confufion.  There 
is  indeed  nothing  of  human  Inftitution,  but  is 
liable  to  fome  Objection,  and  it  was  poffible, 
the  Commons  might  err  in  their  Determina- 
tions :  But  they  thought  the  Rights  and  Privi- 
leges of  the  Commons  of  England,  much  fafer 
in  the  Hands  of  their  own  Representatives, 
than  if  they  were  but  Tenants  at  Will  to  the 
Houfe  of  Lords. 

The  fole  Queftion,  therefore,  in  the  Debate 
feems  to  be,  Whether,  if  the  Lords  fhould 
have  it  in  their  Power  to  punifh  the  Return- 
Officer,  when  he  does  not  allow  of  fiich  Votes 
as  they  approve,  This  would  not  make  the 
Lords  entirely  Matters  of  the  Election  of  the 
Commons,  and  in  Time  exclude  them  from 
their  Share  in  the  Legiflature  ?  For  if  it  would, 
every  Man's  private  or  particular  Right  muft: 
fubmit  to  this  Confideration,  Better  a  fingle 
Man  fuffer  fome  trifling  Wrong,  than  the 
Conftitution  be  deftroyed.  Whatever  Laws 
may  countenance  Actions  on  the  Cafe,  Writs 
of  Error,  or  other  Procefs,  in  ordinary  Cafes, 
muft  be  waved  here,  when  the  Safety  of  the 
Whole  comes  in  Competition  with  fuch  pri- 
vate Rights  j  and  the  bringing  fuch    Actions 


Conftables  afterwards  j  and  fb  the  Matter  has  I  would  deftroy  the  very  Being  of  the  Confti 
flept  ever  fince.  'tution. 
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1703. 
2  Anns. 


Proceedings  in  the  Houfe  of  Lords  and  Commons 
in  the  Cafe  of  Charles  Bathurst,  Efq;  in  Ja- 
nuary,   1703.     2  Anna. 


THE  Court  of  Exchequer,  on  the  15th  of 
July  1701,  made  an  Order  ex  officio, 
for  the  Prefervation  of  a  Record  in  that  Courts 
and  the  Lord  Wharton,  finding  it  was  made  Ufe 
of,  as  Evidence  againft  him,  in  a  Trial  at  the 
gHiee-ff 's-Bench  Bar,  of  an  Jfiue  directed  out 
ot  Chancery,  wherein  the  Lord  Wharton  was 
Plaintiff,  and  the  faid  Bathurfi,  Squire,  and  o- 
thers,  were  Defendants,  concerning  fbme 
Lead-Mines,  petitioned  the  Houfe  of  Lords, 
praying  the  laid  Order  might  be  difcharged, 
and  the  Record  taken  off  the  File,  fuggefting, 
that  the  faid  Record  was  forged.  Bathurfi 
and  Sq  tire  thereupon  petitioned  the  Houfe 
of  Lords,  fetting  forth,  That  no  Suit  was  de- 
pending in  the  Court  of  Exchequer  between 
his  Lordffrp  and  them  •  and  therefore  the 
Lord  Ifhartbus  Petition  was  not  an  Appeal 
(as  he  called  it),  but  an  original  Complaint, 
and  therefore  ought  to  be  determined  by  fbme 
inferior  Court  :  But  the  Lords  proceeding, 
however,  to  hear  and  determine  the  Caufe, 
Mr.  Bathurfi  complained  to  the  Houfe  of 
'Commons;  and  that  Houfe,  thereupon,  came 


to  the  following  Refblution,  on  the  28th  of 

January  1703,  (viz.) 

That  the  Houfe  of  Lords  taking  Cogni- 
zance of,  and  proceeding  upon  the  Petition 
of  tfhomas  Lord  Wharton,  complaining  of  an 
Order  of  the  Court  of  Exchequer  of  the  15th 
of  July  1 70 1,  for  filing  the  Record  of  a  Sur- 
vey of  the  Honour  of  Richmond  and  Lord- 
fhip  of  Middkham  in  the  County  of  Tork,  is 
without  Precedent,  and  unwarrantable,  and 
tends  to  the  fubjecting  the  Rights  and  Pro- 
perties of  all  the  Commons  of  England  to  an 
illegal  and  arbitrary  Power. 

The  Lords,  on  the  other  hand,  Refblved, 
on  the  27th  of  March  1 704,  That  the  Houfe 
of  Commons  taking  upon  them,  by  their 
Votes,  to  condemn  a  Judgment  in  the  Houfe 
of  Lords,  upon  the  Petition  of  Ihomas  Lord 
Wharton,  and  to  declare  what  the  Law  is,  in 
Contradiction  to  the  Proceedings  of  the  Houfe 
of  Lords,  is  without  Precedent,  and  an  Ufur- 
pation  of  a  Judicature,  to  which  they  have 
no  Sort  of  Pretence, 
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Ti'LTht    Trial    of    Nathaniel  Denew,    John 

riam,  and  Richard  Britton,  Gent,   for  An  Af- 
fault  and  Con/piracy,   and  for  challenging  the  Defendant, 
William  Colepeper,   to  fight,  at  the  §tye ens-Bench.  Bar, 
on  the  iA.th  of  February,  170J.     2  &  3  Anna. 


^~^HIS  Icing  no  State-Trial,  and  partially  re- 
lated by  the  Profecutor  himfelf,   I /hall  only 
give  a  fhort  State  of  the  Cafe,  that  I  may  have  the 
more  Room,  for  -what  are  properly  State-Trials,  and 
publijhed  by  Authority. 
The  Cafe.       Mr.  Colepeper.  ha.<i,  in- Converfation,.  reflect- 
ed on  Admiral  Rook,    whereupon  the  Admiral 
fent  him  a  Challenge  by  the  Defendant  Benew  ; 
but  Colepeper  avoided  anfwering  it  as  much  as 
he  could,  under  Pretence  that  he  fhould  engage 
the  Admiral  with  great  Di  fad  vantage-,1  becaufe 
the  Admiral  was  fure  of  a  Pardon,  in  Cafe  he 
wanted  it,  whereas  he  was  fure  to  be  hanged 
if  the  Admiral  fell  ;   and  giving  Benew,  who 
brought  the  Challenge,  fome  ill  Language,  Be- 
new  challenged  him  himfelf :    Mr.  Britton  alfo 
infulted  him,  and  urged  him  to  fight ;  and  Benew 
meeting   Mr.  Colepeper  afterwards  near  St.  Cle- 
ment's Church  in  the  Strand,  a  Rencounter  hap- 
pened between  them;  they  both  drew  theirSwords, 
and  made"  feveral  PafTes  at  each  other,  Mr.  Mer- 
riam  being  prefent ;  but  People  coming  in  pre- 
vented MifchieF. 


After  which  Mr.  Colepeper  indicted  -the  De- 
fendants for  an  Aflault  and  Confpiracy,  and  for 
challenging  him  ;  pretending,  they  defigned  to 
way-lay  and  affaffinate  him:  But  the  Lords 
Winchelfea  and  Thanet  giving  them  a  great-  Cha- 
racter in  Court,  and  teftifying  they  Were  Men  of 
Eftates  and  great  Worth,  the  Jury  gave  the  fol- 
lowing Verdict,  That 

Mr.  Merriam  was  Not  guilty. 

Richard  Britton  Not  guilty  of  the  Confpiracy.,  or 
the  Affault  -,  but  guilty  of  the  reft  of  the  Matter 
charged  in  the  Indidtment. 
.    Nathaniel  Benew  Not  guilty  of  the  Confpiracy , 
but  guilty  of  the  reft  of  the  Indictment. 

Whereupon  Mr.  Benew  was  fined  200  Marks, 
and  Mr.  Britton  100  /. 

Mr.  Colepeper  himfelf  was  the  principal  JVit- 
nefs  againfi  thefe  Gentle??ien  ;  and  fome  Ladies,  his 
Relations",   fupported  his  Teftimony :    The  Perfons 
who  todk  the  Trial  in  Short- Hand  were  employed  . 
by  hi?ni  -and  the  Trial  was  publijhed  in  the  Manner  ' 
he  Creeled  it. 
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I Annl.  Proceedings  againft  DavidBaillie,  for  Defaming  the 
^£?  Duke  qj  Queensberry  and  the  Marquis  of  Anandale,  in 
Cafe'         February,  170*.     2  Anna. 


f  I  ^  H  E  Government  of  Scotland  having  in- 
.  JL  '  tercepted  a  Letter  from  Mr.  Baillie  to  Duke 
Hamilton,  wherein  he  told  the  Duke,  that  theDuke 
of  Queensberry  arid  the  Marquis  of  Anandale, would 
have;  fuborned  him  to  fwear,  That  Duke  Hamil- 
ton, the  Duke  of  Athol,  and  his  Brother  the  Earl 
of  Cro?narty,  and  others,  were  engaged  in  a  Plot 
.to  bring  in  the  Pretender  •,  the  Council  exami- 
ned Baillie  upon  Interrogatories,  but  could  get 
nothing  out  of  him  :  Whereupon  they  ordered 
him  to  be  profecuted  for  Leafing-making,  and 
creating  Differences  between  the  Queen  and  her 
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Subjects,  (which  was  Treafon  in  Scotland  before 
the  Union,  but  then  only  a  Mifdemeanor.) 

Baillie  being  tried  before  the  Lords  of  the 
Council,  confefled  he  was  the  Author  of  the 
Letter  to  Duke  Hamilton  :  Whereupon  he  was 
fentenced  to  ftand  In  the  Pillory,  and  to  be  ba- 
nifhed  the  Kingdom  for  Life-,  there  being  thirty 
oneMembers  prefent,  and  not  one  difienting  Voice. 

But  remaining  a ,  Prifoner  in  the  Tolbooth  at 
Edinburgh,  when  the  next  Parliament  met,  they 
fet  him  at  Liberty  on  his  Petition  •,  requiring 
him  only  to  find  Bail,  to  appear  before  the  Par- 
liament when  called. 


! 
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Quelch'i 

Cafe. 


.  The  Trial  of  John  Quelch,   and  his  Accomplices,  for   jj£ 
Piracy,   Robbery,  and  Murder,  at  .Bo/Jow  in  New-Eng-^^ 
land,   on  the   13  th,    16  th,  and  19th   of  y#«e,   I7°4- 
3  u^fe#. 


TH  E  Articles  preferred  againft  them,  charg- 
ed, That  the  Brigantine  Charles  being  fat- 
ed out  as  a  Privateer  at  Bofton,  to  cruife  on  the 
French  and  Spaniards,  under  the  Command  of 
Captain  Plowman,  who  died  foon  after  they  fail- 
ed out  of  the  Harbour  of  Bofton,  in  the  Year 
1703  ;  the  faid  John  Quelch,  his  Lieutenant, 
and  the  reft  of  the  Crew,  turned  Pirates,  and 
took  and  plundered  feveral  Ships  and  Veffels  of 
the  Portuguefe,  ( then  in  Amity  with  Great  Bri- 
tain) on  the  Coaft  of  Brafil  in  America,  and 
murdered  the  Captain  of  one  of  thofe  Ships. 

The  moft  remarkable  Thing  in  this  Trial  is, 
that  they  were  tried  upon  a  Statute  made  in  the 
nth  and  iath  Years  of  William  III.  which  im- 
powers  Commifiioners  to  try  Pirates  in  the  Plan- 
tations, according  to  the  Courfe  of  the  Admi- 


ralty, and  to  condemn  and  execute  them  with- 
out impaneling  a  Jury  •,  the  Sentence  being 
according  to  the  Determination  of  the  Majority 
of  the  Commiffioners. 

The  Facts  being  proved  beyond  Contradiction 
againft  g>uelch,  and  five  of  his  Accomplices 
who  were  moft  active  in  the  Captures,  they 
were  condemned  and  executed  ;  but  fome  Ser- 
vants and  others,  who  did  not  appear  to  have 
concurred  with  them  voluntarily,  were  acquit- 
ted. 

There  being  feveral  Trials  for  Piracy  inferted 
already,  and  this  being  properly  no  State-Matter, 
I  chufe  to  give  only  an  Abftracl  of  it,  to  make 
Room  for  what  are  properly  State-Trials. 


;Ann*.  The  Trial  of  David  Lindsay,  Gent,  for  High-Treafc 


on. 


Lindfay*/ 
Trial. 


on  the  24th  of  April,  1704.     3  Anna. 


1704. 

3  Annae. 


tfbelnditi-  ^"T"1  H  E  Indictment  reciting,  That  thePrifoner, 


ment. 


David  Lindfay,  was  a  Subject  of  the  late 
King  William,  and  now  of  her  prefent  Majefty, 
charges  him,  That  after  the  nth  Day  of  Decem- 
ber, 1688,  viz.  on  the  26th  Day  of  March, 
1689,  he  was  in  this  Kingdom  of  England,  viz. 
in  the  Parifh  of  St.  Martin's  in  the  Fields,  in  the 
County  of  Middlefex ;  and  that  afterwards,  and 
before  the  3d  of  December  1697,  viz.  on  the  ift 
of  Oclober,  1696,  he  did  voluntarily  go  into 
France  without  Licenfe,  either  from  the  late 
King  William,  or  the  late  Queen  Mary  ;  and 
that,  on  the  3d  Day  of  December,  1697,  he  was 
not  within  the  Dominions  of  the  late  King  Wil- 
liam: And  that,  as  a  falfe  Traitor,  after  the 
14th  Day  of  January,  1697,  viz.  on  the  10th 
of  December,  in  the  fecond  Year  of  her  prefent 
Majefty,  he  did  traitoroufly  return  and  come  into 
the  Kingdom  of  England,  viz.  into  the  Parifh 
of  St.  Martin's  in  the  Fields,  in  the  County  of 
Middlefex,  without  a  Licenfe,  either  from  the 
late  King  William,  or  from  her  prefent  Majefty, 
under  the  Privy  Seal  •,  againft  the  Duty  of  his 
Allegiance,  and  againft  the  Form  of  the  Statute 
in  that  Cafe  made  and  provided. 

The  Prifoner  being  arraigned,  on  the  ipth  of 
April,  defired  he  might  have  Counfel,  and  there- 
upon Mr.  Raymond  and  Mr.  Williams  were 
affigned  to  be  of  his  Counfel ;  and,  having 
pleaded  Not  Guilty,  Monday,  the  24th  of  April, 
was  appointed  for  his  Trial. 

The-  Prifoner  being  brought  to  his  Trial  ac- 
cordingly, on  the  24th  of  April,  a  Jury  was 
fworn,  to  whom  he  made  no  Objections  or  Chal- 
lenges. 


After  which  the  Prifoner  faid,  He  fhould  give 
the  Court  as  little  Trouble  as  might  be ;  he  on- 
ly begged  leave  to  ftate  his  Cafe  truly,  and 
fhould  then  fubmit  it  to  their  Judgment. 

The  Lord  Chief  Juftice  Holt  told  him,  If  he 
had  a  Mind  to  confefs,  he  fhould  have  done  it 
before  ;  for  now  the  Jury  were  to  enquire  whe- 
ther he  was  guilty  or  not  •,  and  directed  the 
Queen's  Council  to  ftate  the  Evidence  firft. 

Whereupon  the  Attorney-General  faid,  They 
charged  him  with  going  into  France  without  Li- 
cenfe, and  returning  without  Licenfe  ;  and  if  he 
did  not  admit  thofe  Facts,  they  would  call  their 
Witnefles  to  prove  them  upon  him. 

Lindfay  anfwered,  He  did  confefs,  that  being 
a  Native  of  Scotland,  and  never  having  had  any 
Office  in  England,  he  did  go  into  France  with- 
out his  Majefty's  Licenfe,  and  did  continue  be- 
yond Sea,  'till  he  was  informed  her  prefent  Ma- 
jefty, by  her  Proclamation  in  1702,  granted  a 
General  Pardon  to  all  her  Subjects  ;  whereupon 
he  came  into  Scotland,  and  prefented  himfelf  to 
the  Government  there,  and  had  the  Benefit  of 
the  Queen's  Proclamation  allowed  him  ;  and 
he  was  advifed,  by  fome  eminent  Counfel  there, 
that  he  was  as  free  to  come  into  England  as  any 
other  Subject ;  and,  having  his  Wife  and  Chil- 
dren here,  he  came  tq  London  by  Way  of  Ber- 
wick -,  and  conceived  he  was  not  guilty  of  Trea- 
fon  within  the  Intent  of  the  Act,  defiring  his 
Counfel  might  be  heard  to  that  Point. 

Then  the  Proclamation  was  read,  containing 
a  general  Indemnity  for  Scotland  ;  and  Proof 
was  made  that  the  Prifoner  was  a  Native  of  Scot- 
land, and  a  Proteftant,    and  had  been  allowed 
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lhi Benefit  of  the  Queen's  Pardon  there.  After 
which  Mr.  Williams,  ofCounfel  for  the  Prifoner, 
faid, 

My  Lord,  We  do  humbly  infift,    that  the 
Words  in  the  Proclamation  do  amount  to  a  Li- 

Ojw/7  ht  ^"^  t0  us  to  come  t0  Sc°dan&  '  anc*  ^  *°>  tnen 
we  are  not  guilty  within  this  Aft  of  Parliament, 

of  coming  into  the  Queen's  Dominions  without 
Licenfe.  And  we  likewife  further  infift,  That 
one  that  has  the  Queen's  Licenfe  to  come  into 
Scotland,  may,  without  any  further  Licenfe, 
come  into  England.  The  Proclamation  pardons 
all  Treafons,  and  all  correfponding  and  inter- 
communing  with  Rebels,  or  declared  Enemies 
of  the  Queen,  and  all  other  Crimes  of  what  Na- 
ture foever  •  and  it  is  declared  to  be  as  available 
as  if  the  particular-  Crime  was  named,  and  as  if 
Remiflions  under  the  Great  Seal  were  paffed : 
And  Her  Majefty  alfo  declares,  That  it  mail  be 
taken  in  the  moft  favourable  and  comprehenfive 
Senfe  that  may  be,  for  the  Security  of  the  Subjeft. 
I  admit  the  Words  of  this  Aft  are,  If  any  return 
into  England,  or  any  other  of  her  Majefty'3  Do- 
minions, without  Licenfe  under  the  Privy  Seal, 
it  mall  be  High-Treafon  ;  now,  we  humbly 
hope,  if  the  Queen  is  pleafed  to  beftow  her  Li- 
cenfe by  any  Aft,  or  in  any  Manner  equally 
notorious  with  her  Privy  Seal,  'tis  fufficient, 
and  within  the  Meaning  and  Equity  of  the  Sta- 
tute ;  and  this  Proclamation,  made  by  all  the 
Heralds  at  Arms,  at  the  moft  publick  Place  at 
Edinburgh,  is  much  more  notorious  and  publick 
than  a  Licenfe  under  the  Privy  Seal  only :  Befides, 
the  very  Words  of  the  Proclamation  are,  That 
itfhall  be,  in  every  Refpeft,  as  valid  and  effectual 
as  if  it  were  under  the  Great  Seal  ;  then,  furely, 
it  muft  be  at  leaft  as  ftrong  as  if  under  the  Privy 
Seal :  Befides,  the  Statute  does  not  fay,  that  the 
Licenfe  muft  be  under  the  Privy  Seal  of  Eng- 
land ;  and  it  not  being  faid  what  Privy  Seal, 
or  of  what  Kingdom,  it  muft  be  intended  ac- 
cording to  the  fubjeft  Matter,  the  Seal  of  that 
Kingdom  or  Dominion  where  the  Licenfe  is 
granted  ;  and  that  being  Scotland,  the  Licenfe 
under  the  Great  Seal  of  Scotland  is  fufficient ;  for 
it  feems  improper  that  the  Seal  of  one  Kingdom 
fhould  be  made  ufe  of  to  licenfe  an  Aft  in  ano- 
ther Kingdom.  But  it  will  befllid,  that,  taking 
this  to  be  a  Licenfe,  it  is  only  a  Licenfe  to  come 
into  Scotland  ;  but  the  Prifoner  is  indifted  for 
coming  into  England  without  Licenfe  :  Now  this 
Aft,  with  Submifilon,  muft  operate  and  take 
its  Effeft  upon  the  firft  Step  made  from  France 
into  any  of  the  Queen's  Dominions ;  fo  that  if 
the  Prifoner  be  guilty  of  Treafon  within  this 
Aft,  it  muft  be  when  he  made  his  firft  Step 
from  France  into  Scotland  ;  but  that  being  made 
lawful  by  the  Proclamation,  amounting  (as  we 
fay)  to  a  Licenfe,  it  cannot  be  afterwards  Trea- 
fon for  the  Prifoner  to  come  into  England ;  and 
this  Proclamation  amounts  to  a  Pardon  of  the 
Treafon,  though  it  were  before  the  Prifoner  re- 
turned to  any  of  the  Queen's  Dominions :  For 
both  the  going  into  France  without  Licenfe,  and 
returning  home  without  Licenfe,  muft  be  joined 
together  to  make  it  Treafon  •,  fo  that  the  Prifo- 
ner, from  the  Time  he  went  into  France  with- 
out Licenfe,  was  an  Offender,  and  confequent- 
ly  capable  of  a  Pardon  ;  and  if  the  original  Of- 
fence be  pardoned,  all  that  enfues  upon  that  Of- 
fence is  at  the  fame  Time  pardoned.     This  feems 


to  be  proved  by  Cole's  Cafe,  Plowd.  401.  where, 
after  one  had  felonioufly  murdered  another,  there 
came  a  Pardon  of  all  Crimes  and  Mifdemeunors, 
and  afterwards  the  Party  wounded  died.  The 
original  Mifdemeanor  being  pardoned,  all  that: 
enfued  upon  it  was  pardoned  ;  and  confequently 
the  Murder,  by  the  Pardon  only  of  all  Mifde- 
meanors; 

Befides,  I  would  beg  leave  to  offer  to  your 
Confiderationj  whether  a  Scotchman,  that  was 
not  in  England  at  the  Time  of  making  this  Aft, 
be  within  the  Meaning  of'  this  Aft  I  The  Aft 
fays,  That  if  any  of  his  Majefty's  'Subjects  fhall 
go  into  France  without  Licenfe  :  This,  according 
to  a  reafonable  Conftruftion,  fhall  be  intended 
only  of  Englifi  Subjects,  ftriftly  fpeakingj  who 
were  reprefented  by  the  Parliament  that  made 
this  Law,  and  who  only  can  reafonably  be  fup- 
pofed  to  have  Notice  of  it. 

There  is  another  Objection,  (yiz)k  That  this 
Indictment,  or  Trial,  cannot  be  in  Middle/ex ; 
but  in  the  County  whither  the  Prifoner  firft 
came,  after  his  leaving  France,  which  was  Nor- 
thumberland. It  is  a  known  Rule,  That  all  In- 
dictments, or  Trials  for  Treafons*  and  other 
Crimes,  muft  be  in  the  County  where  the  Trea- 
fon, &c.  was  committed  :  It  is  true  indeed,  if 
Ifteal  Goods  in  one  County,  and  carry  them  in- 
to another,  it  is  Felony,  (though  not  Robbery) j 
in  every  County  whither  I  carry  them:  And  the 
Reafon  given  in  Dyer  40,  and  7  Coke  2,  is* 
That  the  Robbery  or  Felony  does  not  alter  the 
Property  of  the  Goods  :  But  this  depends  upon 
a  different  Reafon,  no  Way  affecting  the  princi- 
pal Cafe  ;  for  if  coming  into  every  County, 
would  make  a  frefh  Treafon,  a  Man  might  be 
brought  to  fuffer  as  a  Traitor,  with  many  Par- 
dons about  him. 

Mr.  Raymond,  the  Prifoner's  other  Counfel, 
alfo  faid,  I  beg  the  Liberty  to  offer  a  Word  or 
two  on  the  fame  Side,  for  the  Prifoner,  and 
fhall  take  Leave  to  infift  upon  it,  That  Mr. 
Lindfay  cannot  be  called  one  of  his  late  Majefty's 
Subjects  within  this  Aft:  I  do  agree,  he  was 
the  late  King's  Subjeft,  as  King  of  Scotland, 
but  not  as  King  of  England.  This  Aft  being 
made  in  England,  by  the  Englijh  Parliament, 
and  ufing  the  Word  Subjects,  muft  mean  fuch 
Subjefts  as  that  Parliament  were  able  to  oblige, 
which  are  only  the  Subjefts  of  England,  or  the 
Dominions  depending  on  the  Crown  of  England  ; 
but  not  the  Subjefts  of  Scotland^  which  is  a  dif- 
ferent Dominion  from  England. 

I  am  very  fenfible,  with  what  Solemnity  Cal- 
vin's Cafe,  in  7  Rep.  is  faid  by  my  Lord  Coke  to 
have  been  adjudged  -,  but  muft  beg  Leave  to  con- 
fider  the  Foundation  upon  which  this  Refolution 
isbuik:  According  to  my  Lord  Cokeh;midt\  in 
Calvin's  Cafe,  Legiance  is  a  true  and  faithful  O- 
bedience  of  the  Subjeft  due  to  the  Sovereign  ; 
for  which  the  Sovereign  is  obliged  to  protect 
his  Subjefts:  But  this  is  not  a  blind  Obedience 
to  every  arbitrary  Command  of  the  Sovereign; 
but  is  only  fuch  an  Obedience,  as  the  Law  of 
the  Kingdom,  or  Principality,  has  refpeftively 
prefcribed,  for  the  Subjeft  to  pay  to  his  Sove- 
reign :  Confequently,  the  Legiance  due.  to  the 
King,  as  King  of  England,  and  the  Legiance 
due  to  him  as  King  of  Scotland,  (fincethe  Laws 
of  both  Nations  are  diftinftj  muft  be  feparate 
and  diftinguifhable. 

And 
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And  that  the  Parliament  did  not  intend  to 
concern  themfelves  with  Scotland,  or  the  Natives 
'  thereof,  appears  by  the  Preamble  of  the  Act  j 
the  Words  are,  That  upon  the  Conclufion  of 
the  Peace,  it  was  become  necefiary,  for  the 
Carrying  on  a  Trade  between  England  and 
France*  that  the  Subjects  of  each  Kingdom 
mould  have  &c.  Now  if  a  Scotchman  fhould  be 
taken  to  be  a  Subject  of  the  Kingdom  of  Eng- 
land, I  conceive  he  was  never  taken  to  be  a 
Subject  of  the  Kingdom  of  England. 

But  taking  it,  that  Mr.  Lindfay,  though  a 
Native  of  Scotland,  might  be  within  both  the 
Words  and  Meaning  of  the  Act ;  yet  I  will  fub- 
mit  it  to  your  Lordfhip,  whether  this  Act  will 
bind  him,  he  being  beyond  Sea,  (viz),  in 
France,  at  the  Time  when  it  was  made.  _  I  agree, 
that  every  Scotchman  refident  here,  is  bound 
by  all  the  Laws  of  the  Land,  and  fo  are  all  Fo- 
reigners whatfoever,  who  live  here  under  the 
King's  Protection :  But  as  loon  as  they  are  gone 
out  of  the  Kingdom,  their  Allegiance,  which 
was  but  local,  ceafes,  and  they  are  no  longer 
obliged  by  the  Laws  of  England :  It  muft  be  a- 
greed,  that  no  Englijh  Act  of  Parliament  can 
bind  Scotland;  nor,  as  I  humbly  apprehend, 
the  Scotch,  while  out  of  England:  And,  if  lb, 
then  how  could  the  Prifoner  be  bound  by  this 
Act,  being  a  Scotchman,  and  out  of  this  King- 
dom when  the  Act  was  made.  Suppofe  it  was 
enacted,  That  if  a  Bane  fhould  land  in  England 
without  Licenfe,  he  fhould  be  a  Traitor ;  and 
a  Dane,  notwithstanding,  fhould  come  into 
England  without  fuch  Licenfe,  fuch  an  Aft 
might  amount  to  a  Prohibition  of  his  coming,  and 
he  might  be  ufed  as  an  Alien  Enemy,  yCo.  6  B.  as 
Perkin  Warbeck  was  in  Henry  the  Vllth's  Time; 
but  could  not  make  him  a  Traitor,  becaufe  he 
owed  no'  Allegiance  to  the  Act,  or  Subjection 
to  the  Law,  at  the  Time  when  the  Act.  was 
made.  As  to  the  Prifoner's  having  been  in 
England,  and  refided  here,  that,  I  think,  will 
make  no  Difference,  becaufe  his  Subjection  to 
the  Englijh  Law  ceafed,  as  foon  as  he  ftepped 
off -from  the  Englijh  Shore. 

I  beg  Leave  further  to  infill,  That  this  Evi- 
dence don't  maintain  the  Indictment.  The  In- 
dictment is  for  returning  from  France  into  Eng- 
land-, ■  and  the  Evidence  is,  That  he  returned 
out  of  France  into  Scotland,  and  from  thence 
into  England.  The  Act  fays,  "  That  if  any  of  his 
"  Majefty's  Subjects,  &V.  return  into  the  King- 
«  dom  ofEngland}or  other  his  Majefty's  Domi- 
* '  nions :"  The  Meaning  of  which  we  take  to  be, 
That  the  firft  coming  of  any  fuch  Perfon  into  any 
of  his  Majefty's  Dominions,  fhall  be  the  Trea- 
fon  :  And  that  the  Act  did  not  intend  to  make 
every  -feveral  coming  into  every  diftinct  Domi- 
nion, a  new  Treafon  •,  for  if  he  has  a  Licenfe  to 
come  into  one,  it  is  to  be  believed,  with  a 
great  Deal  of  Reafon,  he.  may  be  trufted  in  any 
other  of  her  Majefty's  Dominions :  And  if  the 
coming  into  Scotland,  was  the  firft  and  only 
Treafon  punifhable  by  this  Act,  then  we  muft 
offer  the  general  Pardon  of  Scotland  in  the  Pri- 
foner's Excufe :  For  though  generally  fpeak- 
ing,  when  an  Englijh  Act  mentions  the  Great 
-Sealor- Privy  Seal,  it  muft  be  taken  to  be  the 
Great  Seal-,  or  Privy. Seal  of  England;.  Yet  in 
-this- Englijh  Ad,  if  ydur.Lordfhip  will  conftrue 


the  Words,  His  Majejly's.  Subjects,  not  only  to  i7°4- 
be  his  Subjects  as  King  of  England,  but  as  King'  3  A"^®- 
of  England,  or  any  other  Nation  ;  by  Parity  of  ^^^^ 
Reafon,  the  Words  Privy  Seal  ought  to  be  ex- 
tended to  ail  the  Privy  Seals  the  King  has,  as 
King  oi  England,  or  King  of  Scotland:  And,. 
if  fo,  then  ffneethe  Queen  in  her  Proclamation, 
has  declared,  That  Her  Pardon  fhall  be  taken  as 
beneficially  as  if  it  had  been  under  the  Great- 
Seal,  Cand  the  Great  Seal  includes  the  Privy., 
Seal,  and  is  of  greater  Efficacy;  •,  we  humbly 
hope  it  will  be  as  beneficial  to  the  Prifoner;,' 
nay,  rather  more,  becaufe  as  to  Scotland,  it  par- 
dons the  Offence :  For  though  the  Return  is  af- 
ter the  Pardon,  yet  it  pardons  the  going  into 
France,-  which  is  the  Foundation  of  the  Crime; 
and  without  which,  the  returning  into  Scotland^ 
or  any  of  his  Majefty's  Dominions,  was  no  Of- 
fence :  This  istheUfe  the  Prifoner  would  make 
of  this  Pardon.  I  cannot  prefs  it  as  a  Pardon  of 
an  Englijh  Crime,  though  it  feems  fomething 
ftrange,  that  Mr.  Lindjay  fhould,  by  Virtue  of 
this  Pardon,  be  a  very  good  Subject  of  the 
Queen's  in  Scotland,  and  have  all  the  fame  Li- 
berties other  of  his  Countrymen  have  there,  and 
yet  fhould  be  a  Traitor  againft  the  Queen  here 
in  England:  That  he  fhould  be  within  the 
Queen's  Protection  there,  and  out  of  her  Pro- 
tection here-,  and  yet  at  the  fame  Time  that  his 
Allegiance  to  her  cannot  be  fevered  ("according 
to  my  LordCtf£<?  in  Calvin's  Cafe,)  ;  nor  he  con- 
fidered  as  a  Subject  to  her  as  Queen  of  Scotl/ind, 
and  not  as  Queen  of  England. 

To  this  Defence,  Sir  Ihotnas  Powis,  the  <fj,e  ^eplj 
Queen's  Serjeant  replied,  It  muft  be  owned,  of  the  ^ 
that  a  great  Deal  of  that  which  has  been  faid,  °&ee"'s 
might  have  carried  Weight  with  it,  if  it  had  h-"%'eJe- 
been  pleaded  in  Scotland,  where  the  Proclama- /<,„,«,.  ' 
tion  was  made  •,  but  to  make  ufe  of  it  here  in 
England,  as  having  any  Force  in  this  Cafe,  ^  is 
not  agreeable  to  Law  or  Reaibn  :  For  I  ft  it  is  a 
Pardon  of  another  Kingdom,  for  Offences  com- 
mitted againft  the  Crown  of  Scotland  ;  whereas 
this  Indictment  is  for  an  Offence  committed  a"- 
gainft  the  Crown  of  England:  And,  idly,  It 
was  granted  at  a  Time  precedent  to  the  Time  of 
this  Offence  committed.  As  for  the  Words,  p'£ 
the  Act  not  extending  to  a  Native  o{Scotland> 
we  need  do  no  more  than  read  them,  to  make 
it  appear  otherwife :  It  fays  not,  Any  '.of  the 
Subjects  of  the  Kingdom,  of  England,  but  if  any 
of  his  Majefty's  Subjeds-,  fo  that  whoever  was 
a  Subject  of  the  late  King's,  is  within  the  Act : 
And  they  would  do  little  Service  to  the  Subjects 
of  Scotland  to  overthrow  Calvin's  Cafe,  which 
was  fo  folemnly  determined  near  loo  Years  ago  ; 
which  enables  them  of  Scotland  to  come  into 
England,  and  enjoy  the  fame  Privileges  here  as 
the  Subjects  of  England  do.  Certainly,  as  they 
are  let  into  all  thefe  Benefits  by  the  Refolution 
of  that  Cafe,  fo  they  are,  at  the  fame  Time,' the 
Subjects  of  the  King  or  Queen  o{  England:  And 
fince  the  Mifchief  of  a  Scotchman's  returning,  be 
equal  with  that  of  an  Englifiman's,  confequently, 
they  are  not  only  within  the  Words,,  but  the 
Meaning  of  that  Aft.  It, is  true,  we  cann'ot,' 
by  an  Act  here,  bind'  them  in  Scotland _ ;  but  we 
are  not  now  putting,  in  Execution  this  Act  in 
Scotland,  but  putting  it  in  Execution 'here  in 
England,   upon  a  Scotchman,  that  had  been  long 
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1 7°4-    an  Inhabitant  here  before.     As  to  the  Indict  • 
j  Annae.  ment  being  laid  in  a  wrong  Place,    if  this  Ob- 
,*~V^/  jeclion  would  hold,  it  would  render  it  imprac- 
ticable to  profecute   any  one  for  this  Offence*", 
it  being  impofiible  to  know  where  a  Man  firft 
privately  arrived :  But  we  fay,  wherever  he  is 
found  in  England,  there  the  Indictment  may  be 
laid  againft  him  ;  and  the  Cafe  of  the  Felony 
comes   Home  to   this  Point :    The  Man  that 
fteals  Goods  in  one  County,  may  be  indicted  in 
any  other  County  where  he  carries  them.    Upon 
the  whole  Matter,  the  Fact  being  confeffed,  we 
infift  he  is  within  the  Words,  and  the  Meaning 
of  the  Act,  and  within  the  mifchievous  Confe- 
quences  which  are  intended  to  be  prevented  by 
it. 

Mr.  Attorney  alfo  replied  to  the   Prifoner's 
Counfel,  and  faid,  My  Lord,  we  are  not  to  con- 
fider  this  Gentleman,  in  this  Cafe,  as  a  Scotch- 
man abfolutely,  but  as  a  Scotchman  here  in  Eng- 
land,    The  Queftion  is*  Whether  an    Act   of 
Parliament  made  in  England  will  not  bind  every 
Perfon  that  is  refident  here  in  England  ?  Now 
the  Prifoner  was  refident  here  in  England,    and 
went  hence  into  France :  And  by  the  Law  every 
Scotchman,   refiding   in  England,  is  an  Englijh- 
man,  "and  hath  a  Right  to  enjoy  the   Privileges 
of  an  Englijhman.    This    is  the    Refolution   in 
Calvin's  Cafe  :  I    will  give  but  one  Inftance  of 
this:  The  Act  of  Navigation,    made    ia  Car. 
II.  requires,  That  the  Mafter,  and  three  fourths 
of  the  Mariners,  fhall  be  Englijh  :  The  Act  of 
14  Car.  II.  cap.   II.  declares,  That  any  of  Her 
Majefty's  Subjects  of  England,  Ireland,  and  the 
Plantations,  fhall  be  accounted  Englijh,  and  no 
others.   Now  the  Natives  of  Scotland  inhabiting 
in  England  or  Ireland,  have  always  been  allow- 
ed to  be  Englifh  or  Irijh,  within  that  Act ;  and 
have  enjoyed  the  Privileges  ever  fince,  of  being 
Mafters  of  Ships:    So   that  to  all    Intents   and 
Purpofes,  a  Scotchman  being  in  England,  enjoys 
the  Privileges  of  an  Englijhman,  and  is  a  Sub- 
ject of  the  Crown  of  England.     And  as  to  what 
they  fay,    That  his  Offence   was  going  into 
France,   that  is  but  the  Defcription  of  the ,  Per- 
fon ;  it  is  his  returning  from  France  to  England, 
that  is  the  Offence  ;  and  it  is  not  his  returning  to 
Scotland,  but  returning  to  England,  or  any  other 
of  her  Majefty's  Dominions,  bound  by  the  Acts 
of  Parliament  of  England. 

As  to  that  Objection,  That  this  Act  'cannot 
bind  the  Scots  here,  becaufe  they  have  no  Re- 
prefentatives  in  Parliament  here ;  that  is  not 
lb,  for  they  may  be,  and  many  of  them  are, 
Freemen  of  Corporations,  and  Freeholders, 
and,  as  fuch,  may  be  reprefented  in  Parliament. 
And  as  to  that  Objection,  That  Middlefex  is 
not  the  firft  County  he  came  into  ;  the  Queen 
may  proceed  againft  him  in  any  County,  as  in 
an  Efcape:  It  is  an  Efcape  in  every  County 
where  the  Party  comes  ;  and  the  Party  efcaping, 
or  the  Sheriff,  may  be  proceeded  againft  in  any 
County  where  the  Party  efcaped  is  found,  as 
well  as  in  that  from  whence  he  firft  efcaped-, 
and  if  this  were  otherwife,  the  Act  could  fcarce 
ever  be  put  in  Execution. 

Mr.   Lindfay  (till  infifting,  That  the  Pardon 


reinftated   him  in  all  the  Privileges  he  had  be-     1704. 
fore  ;    the  Chief  Juftice  replied,  I  tell  you,  No  :   3  Ann:K- 
It  only 'reftores  you  to  thofe  Privileges  you  had  ^^^ 
as  a  Scotchman ;  but  exempts  you  not  from  any 
Punifhment,  to  which  you  were  obnoxious  by 
the  Laws  of  England:  You  ought  to  confider, 
that  as  you  are  a  Subject  of 'Scotland,  fo  you  are  a 
Subject  to  the  Crown  of  England,  by   being  a 
Native  of  Scotland  fince  the  Acceffion  of  Scottand 
to    England:    And   an  Act  of  Parliament  in 
England,  may  fubject  a  Scotchman   to   any  Pe- 
nalty, for  any  Aci  that  he  fhall  do  in  England  -, 
and   the  Prifoner  being  a  Scotchman,  born,    and 
having  been  in  England  for  a  long  Time,    and 
departing  from  England  into  France,  within  the 
Time   mentioned  in  the  Act,   and   afterwards 
returning  into   England,    is,    to   all  Purpofes, 
within  the  Letter  and  Defign  of  the  Act.     A- 
nother  Point  that  your  Counfel   have  urged,  is, 
That  this  Pardon  is  a  Licenfe  for  you  to  return 
into  Scotland;  which,  in  Truth,  it  is  not ;  and 
if  it   were  a  Licenfe  to  return  into  Scotland,    it 
will  not  be  a  Licenfe  to  return  into  England.    As 
to  what  you  fay  of  the  Offence  of  going   into 
France  being  pardoned,  and  therefore  the  Return 
cannot  be  High-Treafon ;    to  this  a  plain  An- 
fwer   hath  been  given   you,    That  going  into 
France  fmct  the  nth  of  December,   1688,  is  no 
Offence  originally  •,  but  only  the  Return  of  fuch 
Perfon  is  made  High-Treafon :  Therefore  fuch 
a  Pardon,  even  under  the  Great  Seal  of  England, 
could  not  have  difcharged  him  if  he  had  return- 
ed afterwards. 

If  you  object,  That  this  Pardon  has  made 
you  a  free  Scotchman,  to  all  Intents  and  Pur- 
pofes, as  if  you  had  never  offended  ;  and  con- 
fequently  you  had  the  fame  Liberty  as  any  other 
Scotchman,  to  come  to  England:  It  is  true, 
this  Pardon  puts  you  in  the  fame  Condition  as' 
other  Scotchmen  are  by  the  Law  of  Scotland ; 
but  it  puts  you  not  in  the  fame  Condition  that 
other  Scotchmen  are  by  the  Law  of  England. 

They  who  are  born  in  Scotland,  may  inherit 
Lands  in  England  ;  but  if  an  Alien  be  natural- 
ized in  Scotland  -,  though  he  is,  to  all  Purpofes 
a  natural-born  Subject  of  Scotland,  by  the  Law  of" 
that  Realm.;  yet  he  is  not  therefore  inheritable  to 
Lands  in  England,  becaufe  he  is  not  a  natural- 
born  Subject  by  the  Law  of  England. 

The  Chief  Juftice  then  proceeding  to  direct 
the  Jury,  acquainted  them,  That  the  Prifoner 
was  a  Subject  of  the  Queen  of  England:  That  it 
appeared  he  had  departed  from  England  fince 
the  1 1  th  of  December,  1 68 8 ,  and  had  -  returne  d 
thither  without  Licenfe  under  the  Privy  Seal ; 
which  if  they  believed,  they  muft  find  hitn 
guilty. 

The  Jury  then  withdrew  ;  and  after  a  Recefs 
of  half  an  Hour,  brought  the  Prifoner  in 
Guilty  ;  and  Sentence  was  pronounced  on 
him  as  a  Traitor  ;  but  he  was  reprived,  and  af- 
terwards pardoned,  as  I  remember:  And,  in- 
deed, t  it  would  have  been  very  hard,  if  the 
Queen  had  pardoned  him  as  a  Subject  of  Scot- 
land, and  caufed  him  to  be  executed  as  a  Subject 
of  England,  admitting  he  did  come  within  the 
Letter  of  the  Law, 
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The  Trial  of  JoHtf  TuTCHltf,  for  A  Seditious  Libel,  *2£ 
o?//ftf,  The  Obfervator,  at  Guildhall,  London,  on  the  v*/"v>k'> 
4th  of  November ',  1704.,     3  Ann<e. 


TH  E  Information  charged,  That  the 
Defendant,  John  Tut  chin,  being  a  fedi- 
tious  Perfon,  and  a  daily  Inventer  and  Publifh- 
er  of  falfe  News  and  feditious  Libels,  to  traduce 
the  Government,  did,  on  the  36th  of  May,  in 
the  firft  Year  of  Her  Majefiy's  Reign,  compofe 
and  publifh  a  certain  falfe,  malicious,  feditious, 
and  fcandalous  Libel,  entitled^  The  Observa- 
tor  ;  wherein,  among  Other  Things,  were 
the  following  Paffages,  No.  11.  Saturday,  the 
30th  of  May,  1702.  <c  At  the  fame  Time  we 
*'  confider  the  French  King's  Succefs  in  his 
"  Bribery  and  Corruption,  we  ought  to  lament 
"  the  fad  State  of  our  own  Country,  which  af- 
"  fords  fo  many  Inftances  of  Treachery.  If  we 
"  may  judge,  by  our  own  National  Mifcarri- 
'*.  ages,  perhaps  no  Nation  in  Europe  has  felt 
*'  the  Influences  of  French  Gold  more  than  Eng- 
"  land:  And  worthy  it  is  our  greateft  Lamen- 
*'  tation,  that  our  dear  Country  fhould  be 
'•*  weakened  by  Men  of  mercenary  Principles, 
*'  when  Countries  inferior  to  us  in  Strength  and 
*'  Riches,  are  fecured  from  Attempts  of  this 
«'  Nature,  only  by  the  Fidelity  of  their  Peo- 
**  pie.  What  is  the  Reafon  that  French  Gold 
"  has  not  affected  Holland  as  well  as  England; 
*'  but  that  their  Miniftry  is  fuch  as  is  intirely  in 
*'  the  Intereft  of  their  Country,  and  altogether 
"  incorruptible?  They  prefer  Men  that  are 
"  knowing  in  their  Pofts,  and  are  active  in 
44  Bufinefs  ;  when  in  England  we  find  Offices 
"  for  Men,  not  Men  for  Offices  •,  and  a  Title 
"  of  Honour  gives  a  Man  a  Title  to  a  great 
"  Employment,  he  is  altogether  ignorant  of. 
*'  By  this,  and  by  preferring  of  Men  by  In- 
"  tereft  and  Favour,  has  the  Excife,  the  Cuf- 
*'  toms,  and  other  Branches  of  the  Revenue, 
**  intolerably  funk ;  and,  by  this  Means,  has 
*'  the  Navy  of  England,  our  chief  Support, 
"  been  hitherto  perfectly  bewitched :  And 
<c  can  Lewis  fpend  his  Money  better,  than  in 
"  getting  Men  into  Offices  in  England,  who 
"  are  either  falfe  or  ignorant  of  the  Bufinefs,  or 
*'  are  his  Friends  ? 

That  on  the  nth  of  July  following,  he  publifh- 
ed  another  Obfervator  ;  wherein  are  thefe  Words  : 
"  And  this  is  a  Prerogative  of  fingular  Advan- 
"•  tage  to  the  People  of  England,  in  that  their 
"  Reprefentatives  are  the  Judges  of  the  Male- 
"  Adminiftration  of  their  Governors  :  That 
"  they  caa  call  them  in  Queftion  for  the  fame, 
"  and  can  appoint  fuch  to  wear  the  Crown 
"  who  are  fitteft  for  Government ;  which  they 
"  have  often  done,  and,  indeed,  which  is  the 
*'  Privilege  of  all  free  People,  who  are  autho- 
"  rized  by  the  Laws  of  God  and  Nature,  to 
*'  chufe  their  own  Governors. 

-That  on  the  12  th  of  June,  in  the  fecond  Tear  of 
the  Queen,  he  puhlifhed  another  ;  wherein  are  thefe 
Words:  Take  one  Time  with  another,  the  Mi f- 
"  managements  of  the  Navy  have  been  a  great- 
"  er  Tax  on  the  Merchants,  than  the  Duties 
"  raifed  by  Parliament:  We  never  had  a  better 


"  Navy,  but  the  Wifdom  of  the  Managers 
"  thereof  is  like  a  bottomlefs  Pit,  paft  finding 
"  out. 

That  on  the  1 6th  of  the  fame  June,  he  publijhed 
another;  wherein  are  thefe  Words  :  <c  What  a- 
"  vails  it  a  Man  of  Learning  and  Parts,  to  qua- 
"  lify  himfelf  for  the  Service  of  his  Country  on 
"  the  Ocean  ?  If  he  has  Knowledge  enough  to 
"  advife  Neptune  himfelf  ;  if  he  has  no  Intereft, 
"  he  fhall  have  no  Preferment.  How  much 
"  does  it  look  to  our  Nation's  Difadvantage, 
"  to  have  Men  in  eminent  Stations  in  the  Navy, 
*'  who  have  not  fo  much  as  an  Idea,  a  Notion, 
"  a  Thought,  of  Naval  Affairs  ?  To  have  Men 
"  fuperintend  the  building  of  our  floating  Cai- 
<c  ties,  who  know  not  the  Nature  of  any  Part 
*'  of  the  Management  ?  To  have  Men  employ- 
"  ed  in  the  Victualling,  who  qualify  them- 
<c  felves  for  that  Poft,  by  Learning  to'  write 
"  their  Names;  which  is,  indeed,  a  Poft  for  a 
"  Philofopher  bred  to  the  Sea  ? 

That  the  10th  of  July  following,  he  publijhed  a- 
nother  Obfervator  •,  wherein  are  thefe  Words : 
"  Countryman.  Truly,  Matter  Obfervaiory 
"  I  have  no  very  good  News  for  you :  Mr. 
'*  Daniel  de  Foe  has  pleaded  guilty  to  the  In- 
"  dictment  againft  him,  for  writing  and  Pub- 
"  lifhing,  The  fiortejl  Way  with  the  Diffenkrs; 
"  and  he  is  fentenced  to  ftand  three  Times  in 
"  the  Pillory,  to  pay  a  Fine  of  200  Marks, 
"  and  to  find  Security  for  his  good  Behaviour  for 
"  feven  Years.  Observ.  The  Court  could  do 
"  no  otherwife  than  convict  him  upon  his  plead- 
"  ing  guilty  :  Habemus  confitentem  reum  is  very 
"  often  the  Voice  of  Courts  of  Judicature ;  'tis 
il  the  Eafe  of  Judge  and  Juries.  If  Daniel  de 
"  Foe  was  in  Expectation  of  Coleman's  Black 
"  Box,  he  has  found  a  Pillory  inftead  of  it.  i" 
"  don't  trouble  my  Head  about  the  Cuftom  of  giving 
"  the  Pillory  to  Authors,  which  is  the  Punifhment 
'c  of  Bakers.  You  talk'd  juft  now  of  turning 
"  Author-,  have  a  Care  of"  your  Candle;  you 
"  fee  which  is  the  fhorteft  Way  with  Authors  : 
"  You  muft  all  enter  yourfelves  in  the  Regi- 
"  ment  of  Colonel  Foe.  The  Law  of  England 
"  directs,  that  no  Man  fhall  be  fined  ultra 
"  Tenementum  ;  and,  I  make  no  Queftion,  but 
"  the  Juftice  of  the  Court  has  fined  Mr.  Foe 
'c  anfwerable  to  his  Eftate  :  His  Security  for  his 
"  good  Behaviour  for  feven  Years,  without 
ct  Doubt,  was  rationally  confidered,  as  to  the 
"  Legality  thereof.  For  my  Part,  I  am  only 
"  acquainted  with  the  Old  Laws  of  England, 
"  the  antient  Birthrights  and  Immunities  of 
"  Englifhmen:  This  I  take  to  be  the  Foundation 
"  of  New  Laws. 

That  on  the  10th  of  May,  1704,  he  publijhed. 
another  fcandalous  and  feditious  Libel ;  entitled, 
The  Obfervator ;  in  which  are  contained  thefi 
Words.  Country  m.  "  Matter  Obfervator, 
<l  There  is  another  Plot  againft  you.  Observ. 
'c  Prithee  Man,  there  is  a  Plot  againft  the  Queen, 
"  and  the  whole  Nation  ;  is  it  any  Wonder  then, 
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that  there  are  Plots  againft  me?  The  High- 
Flyers  are  now  plotting  againft  every  honeft 
Man  in  England:  I'll  tell  you'  more  of  it  the 
"  next  Time  we  meet.  Countrym.  I  fancy 
**  fome  Sort  of  People  plot  againft  you,  becaufe 
"  you  endeavour  to  countermine  their  Plots  a- 
"  gainft  the  Queen  and  Nation.  Observ.  You 
"  are  right  enough  ;  but  that  fhan't  hinder  me 
'*  from  detecting  their  Defigns,  and  from  opening 
"  the  People's  Eyes.  But  prithee,  what  Plot  is 
"  this  ?  Countrym.  Why,  Sir,  itis  a  Plot  pre- 
"  paratorytoyourTrial;and,  if  they  can't  affect 
"  this  Plot,  I  fuppofe  you'll  never  be  tried :  They 
'c  infinuate  into  the  Citizens  of  London,  that  you 
"  have  lately  written  very  fcandaloufly,  malici- 
c*  ou(ly,and  treafonably,  and  I  do  not  know  how 
"  many  other  Lies,  againft  them  the  faid  Citi- 
*c  zens  j  and,  by  this  Means,  they  are  minded  to 
"  fet  your  Jurors  againft  you.  Observ.  This 
"  is  likely  enough,  they'll  leave  no  Stone  un- 
"  turn'd  to  fupprefs  the  Truth  :  I  underftand  I 
"  fhould  have  been  profecuted  by  Bill  the  laft 
"  Seffions  ;  but  the  High-Flyers  did  not  like 
.'"  the  Jury:  Nay,  they  fay,  they  don't  like 
"  the  two  Sheriffs,  becaufe  they  on't  pack 
"  Juries,  to  find  innocent  Men  guilty".  To  the 
great  Scandal  of  the  Queen  and  her  Govern- 
ment,   and  againft  the  Peace,  &c. 

Then  the  Jury  were  called  over'  and  the 
Defendant's  Counfel  challenged  Mr.  Pinfold, 
becaufe  he  had  difapproved  of  The  Obfervator, 
and  therefore  might  be  thought  prejudiced  againft 
the  Defendant :  But  the  Court  held,  that  they 
could  not  challenge  to  the  Favour,  in  a  Cafe  of 
the  Crown  :  However,  Mr.  Pinfold  defiring  to 
be  excufed,  the  Queen's  Counfel  confented  he 
mould  be  fet  afide  ;  and  no  other  Challenge  be- 
ing made  to  the  reft  of  the  Panel,  a  Jury  was 
fworn :  After  which  Mr.  Attorney,  in  opening 
the  Evidence,  faid, 

My  Lord,  the  Information  is  laid  againft  Mr. 
Tut  chin  for  a  few  of  his  Obfervators  of  the  many 
he  has  writ ;  fometimes  two,  fometimes  three  in 
a  Week.  It  is  a  great  while  that  he  has  done  it ; 
and  it  has  been  the  great  Indulgence  of  the  Go- 
vernment, that  he  has  not  been  profecuted  be- 
fore. He  has  been  taken  notice  of  by  the  Houfe, 
and  been  before  the  Secretary  of  State,  where  he 
has  been  admonifhed  to  take  care  of  what  he 
mould  write  •,  but  he  would  not  take  Warning  : 
And  now  he  is  to  be  tried  for  fome  of  his  Pa- 
pers ;  wherein  it  will  appear,  that  he  has  taken 
the  greateft  Liberty, .  I  believe,  that  ever  Man 
took.  Libels  ufed  to  come  out  by  Stealth,  and 
in  the  £)ark  ;  but  thefe  have  been  publifhed 
openly,  with  all  the  Defiance  imaginable.  You 
may  fee  how  mild  the  Profecution  hath  been, 
by  what  he  has  done  fince  the  Beginning*  of  it: 
He  has  been  writing  in  fuch  a  Manner  to  prepare 
for  the  Trial,  as,  I  think,  never  was  done  before. 
A  Profecution  of  this  Nature  is  of  the  greateft 
Confequence  •,  and,  it  may  be,  I  may  be  blam- 
ed, being  in  the  Office  wherein  I  am,  that  there 
have  not  been  more  fuch  made.  Here  is  the 
higheft  Reflection  on  the  Government  imagin- 
able :  There  can  be  no  Reflection  on  them  that 
are  in  Office  under  Her  Majefty,  but  it  muftcaft 
fome  Reflections  on  the  Queen,  who  employs 
them .  I  believe,  there  is  hardly  one,  in  any 
conflderable  Poft  under  the  Government,  but 
has  been  criminated  by  him :    Nothing  efcapes 
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him.  He  cenfures  all  Mankind  ;  writes  magif- 
terially,  and  defies  all  Authority,  and  cafis  the 
vileft  Reflections  on  the  Government ;  as  if  we, 
who  are  in  the  Queen's  Service,  made  it  our 
Bufinefs  to  corrupt  Juries  •,  and  makes  Reflec- 
tions on  Sheriffs  and  Juries.  Thefe  are  of  the 
greateft  Confequence  in  the  World  to  the  Go- 
vernment, and  to  every  body  :  For  if  fuch 
mercenary  Writers  may  have  the  Liberty  to  re- 
flect on  whom  they  pleafe,  no  Man's  Reputation 
can  be  fafe.- 

Gentlemen  of  the  Jury,  the  Matter  you  are  to 
enquire  into,  is,  Whether  the  Defendant  be  the 
Author  or  Publifher  of  thefe  Libels  ?  That  is 
die  Matter  you  are  to  try :  What  the  Punifhment 
muft  be,  if  you  find  him  guilty,  is  in  the  Judg- 
ment of  the  Court.  We  will  produce  our  Wit- 
nefles,  and  doubt  not,  but  you  will  do  the 
Queen  Juftice. 

The  Evidence  being  called,    Mr.  How  theTheEvi- 
Printer  was  fworn*  andteftified,  That  the  latter  *»«  °f 
End  of  March,    170a,    he  treated   with  Mr.™^ 
Tutchin  about  writing  an  Obfervator,  to  be  pub-  * 
lifhed  weekly :  That  the  firft  was  publifhed  in, 
April,   170a,  and  all  that  had  been  publifhed 
fince,  to  that  Time,  he  had  from  Mr.  Tutchin : 
He  was  to  give  him  half  a  Guinea  for  every  Ob- 
fervator at  firft,  and  afterwards  a  Guinea  ;  and 
had  printed  in  all  about  266,  which  he  had  paid 
him  for. 

That  Tutchin  bid  hinl  ("the  Printer)  fear  no- 
thing ;  if  any  Danger  happened,  he  would  be  a 
Rogue  to  himfelf  and  his  Family  if  he  did  not 
difcover  him. 

The  Queen's  Counfel  then  produced  one  of 
the  Obfervators  mentioned  in  the  Information, 
and  demanded  of  How,  If  he  remembered  the 
printing  of  it  ?  and  How  anfwering,  it  was  print- 
ed at  his  Houfe,  the  Defendant's  Counfel  asked, 
if  he  kept  exactly  to  his  Copy,  or  took  the  Li- 
berty of  inferting  and  leaving  out  Words  ?  How 
anfwered,  fometimes  he  had  altered  them. him- 
felf, when  he  faw  a  Miftake,  and  did  not  know 
where  to  find  Tutchin  ;  and  he  was  not  fure  that 
Paper  was  printed  without  fome  fuch  Altera- 
tion. 

The  Queen's  Counfel  demanding,  If  he  had 
not  publifhed  them  in  Volumes,  fince  the  firft 
publifhing  of  them  ?  How  anfwered,  Tutchin  or- 
dered him  to  bind  them  up  in  three  Volumes,  and 
he  made  a  Preface  and  Index  to  them,  which  he" 
paid  him  for ;  and  Tutchin  fet  his  Name  to  the 
Preface. 

Then  one  of  the  Volumes  being  produced, 
the  Defendant's  Counfel  demanded  of  How,  Where1 
that  Book  was  delivered  to  him  to  be  bound  up  ? 
How  anfwered,  He  could  not  fay  whether  it  was 
in  London^  Middle fex,  or  Surry, 

Then  the  Prifoner's  Counfel  infifted,  iTiat 
they  could  not  read  the  Paper  produced  as  Tutch- 
in's  Paper  ;  for  whatever  Papers  How  received 
from  him  were  in  Writing,  and  they  muft  pro- 
duce that  very  Writing,  or  a  true  Copy  of  it  j 
and  Mr.  How  declared  he  had  often  altered  the 
Papers  ;  and  that  might  be  made  a  Libel,  by 
a  very  fmall  Alteration,  that  was  not  fo  before, 

The  Court  demanding  of  How,  If  he  had  not 
the  original  Papers  ?  he  anfwered,  Very  few  of 
them. 

Whereupon  Sir  Thomas  Pcwis  obferved,  That 
thus,  if  the  Author  could  get  the  Copy  deftroy- 
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ed,  there  could  be  no  Evidence  againft  him  ;  for 
the  Printer  could  never  fay,  it  agreed  with  the 
Copy  to  a  Letter :  He  thought,  however,  they 
had  given  a  fair  Evidence  that  this  was  the  fame 
Paper  that  was  brought  toHow,nor  had  they  fhewn 
that  any  thing  was  added  to  it,  or  diminifhed 
from  it :  That  the  Printer  teftified,  the  Defen- 
dant avowed  and  juftified  all  he  had  printed, 
ordered  him  to  collect  all  thole  Obfervations  in- 
to Volumes,  and  owned  them  afterwards :  It 
was  obferved  alfo,  that  they  were  printed  and 
publilhed  in  London  ;  and  wherever  the  Agree- 
ment was  made  between  the  Author  and  Prin- 
ter, they  might  charge  the  Defendant  where  the 
Papers  were  printed,  purfuant  to  his  Agree- 
ment ;  for  this  made  the  Compofmg  and  Print- 
ing his  Act,  efpecially  after  he  had  made  an 
Index  and  Preface  to  the  Volume,  and  fet  his 
Name  to -it :  This  was,  no  doubt,  a  Publication 
and  owning  of  them. 

The  Defendant's  Counfel  ftill  infilled,  That 
the  Papers  ought  not  to  be  read,  if  they  had  not 
been  examined  with  the  written  Copies  fent  to 
the  Printers :  That  it  was  true,  every  Copy  of  a 
Libel  was  a  Libel  ;  but  whofe  Libel  was  it  ? 
And  demanded  of  How,  If  Tutchin  looked 
over  all  the  Papers  in  the  Book,  and  owned 
them  ?  How  anfwered,  Tutchin  ordered  him  to 
deliver  them  to  the  Lord  Nottingham,  about  a 
Week  after  they  were  publilhed,  which  was  in 
April,  1703,  and  he  delivered  them  to  his  Lord- 
fhip  accordingly. 

Then  two  of  theObfervators  in  the  Book  were 
ordered  to  be  read,  namely,  that  of  the  30th  of 
May,  1702,  were  he  fays,  At  the  fame  Time  we 
confider  the  French  King's'  Succefs,  in  his  Bribe- 
ry, &c.  (as  in  the  Information)  ;  and  that  of 
the  nth  of  July,  1702,  where  he  fays,  And 
this  is  a  Prerogative  of  fingular  Advantage,  &c. 
(which  fee  in  the  Information.) 

How  being  asked  who  was  the  Author  of 
thefe  two  Papers,  anfwered,  He  had  fhewn  Mr. 
fut-chin  the  fame  Numbers,  and  he  had  owned 
them  an  hundred  Times. 

Then  it  was  demanded,  If  he  carried  all  the 
Original  Papers  he  had  to  Mr.  Borret  ?  and  he  an- 
fwering  he  did,  Mr.  Borret  was  fworn,  and  de- 
pofed,  That  How  brought  the  Original  Paper  of 
the  1 2th  of  June,  1703,  to  him,  where  he  fays, 
Take  one  Time  with  another, ,&c.  (as  in  the  Informa- 
tion) :  Then  the  Paffage  in  The  Obfervator  of  the 
loth  of  July,  1703,  was  read,  where  he  fays, 
Countryman,  Truly  Mr.  Obfervator,  I  have 
no  very  good  News  for  you,  &c. 

Mr.  Borret  alfo  produced  the  Original  Obfer- 
vator of  the '20th  of  May,  1704,  and  teftified 
he  had  it  of  Mr.  How,  and  How  teftified  he  had 
it  from  Tutchin  ;  wherein  he  fays,  Country- 
man. Mafter  Obfervator,  there  is  another  Plot 
againft  you,  (as  in  the  Information;. 

Here  the  Defendant's  Counfel  objected,  That 
It  was  not  yet  proved  thefe  Papers  were  written 
in  London,' as  laid  in  the  Information  •,  obferv- 
ing,  that  at  the  Bifhops  Trial,  though  the  Pe- 
tition was  proved  to  be  under  all  their  Hands, 
it  was  required  they  fhould  make  it  appear,  that 
the  Paper  was  written  in  the  County  of  Middle- 

fex. 

The  Queen's  Counfel  anfwered,  thej  .had 
proved  his  owning  himfelf  to  be  the  Author, 
and  his  caufing  them  to  be  printed  in  London. 


The  Court  faid,  that  was  not  an  Evidence  of    1704. 
his  writing  them  in  London  ;  and  if  he  was  guil-  I  Ann*, 
ty   of  a  Fact  in  one  County,    they  could  not  ^y~v"'^' 
charge  it  in  another  ;    but  ;/  he  caufed  it  to   be 
■printed  in  London,  no  doubt  but  that  was  a  Publi- 
cation there. 

The  Queen's  Counfel  replied,  If  his  owning 
himfelf  to-  be  the  Author,  and  their  proving  the 
Copy  to  be  received  in  London,  was  not  Evi- 
dence that  they  were  written  there,  they  could 
.hardly  ever  prove  the  Charge  of  Writing  •,  for 
the  Libeller  was  ufually  alone  when  he  wrote  the 
Libel. 

The  Court  demanding  of  Haw,  If  Tutchin 
wrote  any  of  his  Obfervators  at  his  Houfe,  in 
Gracechurch-Street  ?  How  anfwered,  None  that 
he  knew  of. 

Then  Mr.  Montague,  the  Defendant's  Coun-  Tutchin'* 
fel,    made  his  Obfervations  on  the  Evidence,  Defence  by 

and  faid,  his  Counfel. 

I  can  hardly  fay  I  am  of  Counfel  for  Mr. 
Tutchin,  becaufe  I  have  never  feen  him,  but  up- 
on recording  his  Appearance  in  open  Court ;  and 
he  has  not  thought  fit  to  fend  us  any  Inftructions 
till  this  Morning  :  But,  I  fuppofe,  this  Remifsnefs 
in  his  Temper  proceeds  from  his  Innocency  of 
the  Accufation  againft  him  ;  and  he  has  a  Mind 
to  let  the  World  fee  how  eafy  it  is  to  make  his 
Defence,  fince  he  has  pitched  upon  me  for  his 
Advocate,  and  given  me  fo  little  Time  to  pre- 
pare myfelf  for  it.  But,  as  fhort  Notice  as  I  have 
had  of  this  Information  againft  him,  thus  much 
I  will  beg  leave  to  fay  of  it  in  general  ;  That  it 
does  by  no  Means  come  up  to  what  the  Gente- 
men  on  the  other  Side  call  it,  A  Charge  of  Writ- 
ing and  Publifhing  a  falfe  and  fcandalous  Libel. 
My  Lord  Coke  has  given  us  a  Definition,  or  rather 
'a  Defcription  of  a  Libel  :  Says  he,  FamofUs  Li- 
bellus,  feu  infamatoria  fcriptura,  is  made  either  a- 
gainfi  a  private  Man,  or  a  Magiftrate.  ff  it  be  a 
private  Man  it  does  deferve  to  be  punijhed ;  becaufe 
it  is  likely  to  incite  all  the  Family  or  Kindred  of 
fuch  a  Perfon  to  revenge  the  Injury,  which  tends  to 
the  Breach  of  the  public  Peace.  If  it  be  againft  a 
publick  Perfon,  as  a  Magiftrate,  it  is  a  greater  Of- 
fence ;  becaufe  it  concerns  not  only_  the  Breach  of 
the  Peace,  but  it  is  a  Scandal  to  the  Government : 
And  it  matters  not  whether  fuch  private  Man,  or 
Magiftrate,  be  dead  or  alive  at  the  making  of  fuch 
Libel,  becaufe  the  Friends  and  Relations  of  fuch 
Perfons  are  incited  thereby  to  difturb  the  Peace  of 
the  Kingdom.  By  all  which  Sayings  of  my 
Lord  Coke,  I  do  humbly  fuppofe,  that  there  can 
be  no  Libel,  where  no  Perfon  certain  is  reflect- 
ed upon,  or  fcandalized.  A  Libel  thft  points 
at  no  body  in  particular,  is  like  a  Shot  at  Ran- 
dom, tfiat  feldom  does  any  Mifchief :  And 
therefore  I  do  take  it,  with  great  Submiffion, 
that  in  this  Cafe  Mr.  Attorney  fhould  havefhew- 
ed  us  what  Perfon  (either  publick  or  private) 
thefe  Obfervators  have  afperfed.  My  Lord  Coke, 
in  another  Place,  does  liken  Libelling  to  Poi- 
fon,  which  fecretly  deftroys  a  Man's  Reputa- 
tion, as  the  other  does  his  Life  :  But  certainly 
it  would  be  thought  a  ftrange  Sort  of  Indict- 
ment, to  charge  a  Man  with  being  guilty  of  Mur- 
der, and  not  mention  fome  one  in  particular, 
that  has  loft  his  Life  through  the  Defendant's 
Means  or  Procurement.  Now,  pray  my  Lord, 
how  much  does  this  Information  differ  from 
fuch  an  Indictment  ?    Here  it  is  faid,  that  the 
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Defendant  has  wrote  and  published  a  falfe  and 
fcandalous  Libel,  of  and  concerning  this  King- 
dom of  England,  and  the  Officers  and  Mini- 
lters  of  the  Queen  •,  but  a  National  Reflection, 
that  equally  concerns  every  individual  Perfon 
in  the  Kingdom  with  the  Reflector  himfelf, 
cannot  excite  and  ftir  up  the  People  to  quarrel 
one  with  the  other :  And  to  tell  me  the  Mini- 
fters  and  Officers  of  the  Queen  are  particularly 
concerned,  does  but  give  me  Occafion  to  ask, 
what  Officers  and  Minifters  Mr.  Attorney  is 
taking  care  of  ?  For  I  do  not  find  any  Minilter 
of  State,  or  other  great  Officer,  fo  much  as  men- 
tioned throughout  this  Record.  A  Bailiff  or 
Conltable  is  one  of  the  Queen's  Officers  •  and 
yet  very  few  will  think  a  Man  ought  to  be  pu- 
nifhed  for  Scandal,  that  fhall  fay  of  fuch  Offi- 
cers and  Minifters,  they  commit  frequent  Mif- 
demeanors,  and  are  of  mercenary  Principles. 
Would  it  not  have  been  eafy  for  Mr.  Attorney 
to  have  affigned  the  Particulars,  if  he  knows  of 
any  Body  that  has  been  defamed  by  thefe  Ob- 
fervators  ?  But  lince  the  Information  fees  forth 
no  Particulars,  I  hope  the  Jury  will  take  it 
for  granted,  that  nothing  in  thefe  Papers  can 
be  affixed  to  any  Man's  Door-  but  whatever 
has  been  writ  is  fpent  in  the  Air-  and  I  hope 
this  Accufation  will  vanifh  there  likewife. 

In  the  next  Place,  my  Lord,  I  would  beg 
leave  to  take  Notice  of  the  particular  Papers, 
which  have  been  feverally  read  in  Evidence. 
And  the  firft  that  has  been  produced,  is  one  of 
the  printed' Obfervators,    agreed  on  all  Hands 
to  have  been  publifhed  fo  long  ago  as  the  30th 
of  May,  which  was  in  the  firft  Year  of  Her  pre- 
fent  Majefty's  Reign :  And  as  to  this,  the  Charge 
is,  That  the  Defendant  has  written,  compoled, 
and  publiihed  it ;  but  how  many  of  thefe  three 
Particulars  have  been  made  out,  mult  be  oblcrv- 
ed  :  And  as  to  the  writing  of  it.,  Mr.  How  has 
fworn,  that  there  was  an  Agreement  made  be- 
twixt him  and  the  Defendant,   (but  where  he 
cannot  fay)   that  Mr.  Tutcbin   fhould  write  a 
Paper,   fometimes    once,    fomctimes   twice   a 
Week,  of  the  Publick  Tranfaciions  •,  and  fuch 
a  Paper  has  been  writ  by  Mr.  Tutcbin  j  but 
where  this  Paper  was  wrote  by  Mr.  Ttitcbin,  or 
delivered,   Mr.  How  cannot  fwear.    However, 
fo  far  he  goes,  that  from  thefe  Papers  of  Mr. 
Ttitcbin  he  has  printed,  ac  his  Houfe  in  London, 
thefe  Papers  that  are  now  produced :    But  on 
this  Evidence  I  muft,  with  your  Lordfhip's  Fa- 
vour,   obferve,  That  there  are  two  different 
Sorts  of  Libels  fpoken  of:  The  one  is  in  writ- 
ing,   iuppofed  to  be  written  by  Mr.  Tutcbin, 
but  God  knows  where :    The  other  in  Print, 
owned  by  Mr.  Flow,  to  be  printed  and  publifh- 
ed from  the  Written  Paper-  which  does  not  ap- 
pear, and  of  which  no  true  Copy  has  been  prov- 
ed.    Now  we  hope,  therefore,  my  Lord,  that 
the  Gentlemen  of  the  Jury  will  rightly  diftin- 
guifh  betwixt  this  firft  and  fecond  Libel,  and 
make  a  Difference  betwixt  the  Ad:  of  Mr.  How 
and  that  of  Mr.  Tutcbin.  The  printed  Papers  here 
produced,  are  ftiled  The  Obfervator ;  fowere  not 
the  written  ones,  if  Mr.  How  be  to  be  believed  : 
The  printed  Obfervators  are  fold  about  for  the 
fole  Benefit  of  Mr.  How,  and  Mr.  Tutcbin  re- 
ceives only  a  fmall  Premium  for  the  writing 
once  or  twice  in  a  Week.  Mr.  Ttitcbin  only  earns 


his  weekly  Sublicence,  by  making  Obfervations 
in  the  Country  •  and  it  does  not  appear  that  he 
concerns  himfelf  lurther  about  the  Printing  or 
Publilhing  of  them:  If  he  gets  his  Money,  Mr. 
How  may  do  with  his  Papers  as  he  thinks  fit. 
So  that  I  muft  humbly  iniift  upon  it,  that  what 
Mr.  How  has  done  within  this  City  of  London , 
can  never  reach  Mr.  Ttitcbin  into  Surry  or  EJJ'ex. 
It  has  been  faid,  indeed,  and  I  fhall  not  con- 
tradict it,.  That  the  bare  tranferibing  of  a  Libel 
will  make  a  Man  guilty  of  libelling  :  But  for 
this  Realbn  I  do  fay,  that  Mr.  How  only  has 
been  guilty  of  making  and  publilhing  thefe 
printed  Obfervators  in  London  •  and  Mr.  Tutcbin^ 
if  he  be  guilty,  muft  be  convicted  of  the  mak- 
ing and  publifhing  that  which  can  be  fworn  to  be 
his  written  OLlervations-  efpecially  lince  it  has 
plainly  appeared,  that  the  Papers  written  by 
Mr.  Tutcbin  have  been  frequently  altered  by 
Mr.  How,  before  they  were  printed  ofK 

And  if  we  conlider  the  Paffages  that  have 
been  produced,  the  Gentlemen  of  the  Jury  will 
perceive,    a   very  little  Alteration  will  make 
thefe  Papers  quite  different  from  what  they 
are  :   However,  as  they  be,  I  hope  there  is  no 
great  Matter  in  any  of  them.     The  firft  Obfer- 
vator  fays,    At  the  fame  Time,  if  we  conftder  the 
French  King's  Succefs,  in  bis  Bribery  and  Cor* 
rwption,  we  ought  to  lament  the  fad  Mate  of  our 
Country,  which  affords  fo  many  In  fiances  of  Trea- 
chery, &c.    Now,  pray  who  is  We  in  this  Cafe  ? 
Says  Mr.  Attorney,  in  his  Innuendo,  the  People 
of  England  j   but  I  hope  an  Innuendo  fhall  not 
make  a  Man  guilty  of  a  Crime  which  other- 
wife  cannot  be  affixed  upon  him.  But  fuppofincr 
this  fame  Paper  were  in  Truth  written  with 
Relation  to  England;  will  any  one  fay,  that 
(no  Times  whatiqeverj  this  Country  has  afford- 
ed any  Inftances  of  Treachery?  And  what  Part 
of    this  Information  does  fo  much  as  fix  the 
Time  to  which  The  Obferiator  alludes  ?   If  all 
that  is  here  fet  forth  were  written  of  a  former 
Miniftry,  I  do  fuppofe  there  would  not  be  fo 
much  Blame  laid  on  the  Author,  as  if  he  comes 
nearer  the  prefent  Times  :  So  the  Time  to  which 
thefe  Papers  do  refer,  muft  certainly  be  mate- 
rial, and  fit  to   be  conlidered  of,   before  any- 
one can  rightly  judge  of  this  Cafe;  and  for 
want  of  its  being  afcertained  and  determined 
whither  thefe  Reflections  may  extend,  I  hope 
the  Jury  will  not  Yery  much  regard  them. 

The  next  Charge  does  fct  forth  a  wicked 
Affertion  to  have  been  made,  cle  &  concerned  pte- 
fiat.  Popuh  Anghcani.  But  we  muft  be  in  your 
Lordfhip's  Judgment,  whether  the  Paper  that 
is  produced  does  make  out  the  Affertion  to  be 
jult  as  it's  laid:  I  take  it  with  Submiflion,  that 
there  is  a  manifeft  Variance  betwixt  the  Charge 
and  the  Libel.  The  Charge  makes  him  fpeak  of 
the  Power  of  the  People  at  large  ;  when  the 
Paper  comes  to  be  read,  that  ipeaks  ot  our 
Reprefcntatives  in  Parliament:  And  furcly  there 
is  a  Difference,  to  fay,  The  People  at  large  can 
do  fo  and  fo  ;  and  to  lay,  Our  Representatives  in 
Parliament  can  do  it.  For  Inftance  •  The  mak- 
ing of  Laws  is  not  in  the  People  difperfed  over 
England;  but  in  their  Reprefcntatives  in  Par- 
liament, in  Concurrence  with  the  Houfe  of 
Lords,  when  the  Royal  Afient  does  likewife 
concur  with  them  ;  therefore,  I  think,  this 
9  T  Charge 
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1704-    Charge  cannot  affect  us,  upon  Account  of  this 
3  Anns.  Variance.     The  next  Article  then  to  be  taken 

°rV^  Notice  of,  is,  that  concerning  the  Navy. 

Mr.  Solid-  Here  Mr.  Solicitor  obferved,  That  Mr.  Men- 
tor inter-  ta^lc  fajj  nothing  of  the  Prerogative  the  Peo- 
rupubm.  jc  have.  that  thejr  Repreicntatives  were 
Judges  of  the  Mai- Adminiftration  of  their  Go- 
vernors ;  that  they  can  call  them  in  Queftion 
for  the  fame,  and  can  appoint  fuch  to  wear  the 
Crown  who  are  ftteji  for  Government;  which  they 
have  often  done :  All  this  fcandalous  Matter  he 
palled  by. 

Mr.  Montague  anfwered,  I  did  fo ;  and  I  did 
it  on  purpofe,  becaufe  I  looked  upon  it  as  a 
Matter  not  proper  for  you  and  I  to  talk  of,  as 
Advocates,  in  this  Place  :  And  I  am  apt  to 
think,  my  Difcretion,  in  parting  rt  by,  will  be 
more  eafily  juftified  than  theirs  that  mall  bring 
fuch  Points  as  thefe  upon  the  Stage,  to  be  talk- 
ed on  before  this  Alfembly.  1  mull  declare, 
for  my  own  Part,  that  I  think  the  Rights  of 
Princes,  and  the  Power  of  the  People,  too 
high  Topicks  for  me  to  meddle  with  ;  let  o- 
thers  do  as  they  think  beft.  I  fhall  pafs  over  to 
the  next  Article,  concerning  the  Navy :  Take 
one  Time  with  another,  the  Mismanagements  of  the 
Navy  have  been  a  greater  Tax  on  the  Merchants, 
than  the  Duties  raifed  by  Parliament:  Now  how 
does  this  relate  only  to  the  Navy  Royal  •,  it 
is  no  where  faid,  the  Mifmanagement  of  the 
King's  Navy,  or  the  Queen's  Navy ;  and  the 
Word  Navy  does,  in  my  poor  Underftanding, 
ilgnify  rjo  more  than  a  Number  of  Ships  got 
together  j  and  therefore,  I  do  humbly  conceive, 
there  may  be  a  Navy  of  Merchant  Ships,  as 
well  as  a  Navy  of  Mea  of  War  j  'tis  altoge- 
ther uncertain  what  Navy  the  Author  does  al- 
lude to.  . 

Here  the  Chief  Juftice  obferving,  That  by 
the  Navy  muft  be  meant  the  Royal  Navy  ; 
Mr.  Montague  anfwered,  If  it  muft,  yet  no  body 
can  fay  we  never  had  any  Mifmanagements  in 
the  Royal  Navy  ;  and  whenever  that  has  hap- 
pened, the  Merchants  of  England  in  all  Pro- 
bability have  fuffered  by  it. 

Mr.  Attorney  replied,  Such  Difcourfe  was 
not  to  be  allowed ;  and  Mr.  Solicitor  added, 
When  a  Man  complains  of  the  Mifmanagement  of 
the  Government  ;  and  afterwards  fays,  the  People 
have  a  Power,  inherent  in  them,  to  call  their  Go- 
vernors to  Account :  What  is  this  ?  Does  it  want 
an  Expofition,  thus  to  pojefs  the  People  with  an 
Opinion  of  the  Power  they  have,  to  call  the  King 
or  kueen  to  an  Account  ?  What  do  fuch  Things 
tend  to,  but  to  raife  in  the  People  an  Indignation 
againfi  the  Government  ? 

Then  Mr.  Montague  went  on,  and  faid,  The 
Thing  I  was  infifting  upon,  was,  that  whatever 
is  here  fet  forth,  is  not  brought  within  any 
Compafs  of  Time,  and  there  is  no  particular 
Reflection  upon  any  Perfon  whatever :  Though 
Mention  is  made  of  divers  Mifmanagements,  and 
of  feveral  Mifcafriages;  yet  all  thofe  Things 
may  be  faid  of  other  Times  long  fince  :  And, 
therefore,  fince  this  Exception  goes  to  all  the 
reft  of  the  Charges  in  the  Information,  I  fhall 
pafs  by  the  other  Particulars  ;  and  thereupon 
concluded \  That  they  had  done  nothing  as  to  the 
Printing  of  this  Paper;  that  was  done  by  How -^ 
they  had  nothing  to  do  with  it.  The  Chief 
Juftice  anfwered,  It  appeared  that  Tutchin  de- 


livered them  to  How,  in  London,  to  be  printed;     J7C4- 
and  How  agreed  to  give  him  half  a  Guinea  a   5  Anna-. 
Paper  at  firft,  and  afterwards  twenty  Shillings  ■,  ^""V^' 
and  this  muft  be  with  a  Deiign  to  have  them 
printed.      Mr.  Montague  replied,    Tutchin  did 
not  care  what  How  did  with  the  Papers  ;  he 
was  only  to  have  fo  much  Money  for  them. 

Then  Mr.  Attorney  made  his  Obfervations 
on  the  Evidence  for  the  Queen,  and  faid, 

My  Lord,  They  are  fetting  up  a  Doclrine  M 
that  will  make  Libelling  fate,  fo  that  no  Man  „efs  ^efl- 
can  ever  be  punifhed  for  it.  We  have  charged  to  this  De- 
the  Defendant  with  writing,  compofing,  and/«»«- 
publiihing  a  Libel ;  we  have  proved  the  Agree- 
ment made  with  the  Printer,  be  it  mLondon, ox  oxxt 
of  London,  is  not  very  material.  Now,  if  there 
be  an  Agreement  made  out  of  London  for  print- 
ing and  publifhing  a  Libel,  wherever  the  Li- 
bel is  printed  and  publifhed,  he  is  guilty ;  for 
whatever  is  done  by  his  Agreement,  he  is  guilty 
of  it.  As  to  the  next  Thing,  I  am  much  con- 
cerned to  hear  them  fay,  that  which  I  never 
before  heard  urged  in  any  Court,  That  a  Libel 
is  not  a  Libel,  unlefs  they  aflign  fome  particu- 
lar Perfon  :  But  I  look  upon  it  as  the  higheft 
kind  of  Libels  to  reflect:  on  publick  Officers  in 
general ;  on  the  Adminiftration  of  Juftice  in 
general*.  I  believe  every  one  knows  a  Libel  is 
a  Libel,  though  particular  Perfons  are  not 
named,  if  it  reflect  on  Officers  in  general,  as 
Minifies  of  State,  or  Judges,  or  the  like. 
Mr  Montague  would  have  it,  that  Reflections 
on  the  Minifters  of  the  Crown  is  not  a  Reflec- 
tion on  the  Queen ;  and  he  would  have  it,  that 
we  mould  have  averred  who  thofe  Minifters 
are,  that  were  meant  in  the  Libels.  As  to  the 
firft,  certainly  they  that  reflect  on  the  publick 
Adminiftration  of  Juftice  by  the  Queen's  Offi- 
cers, do  reflect  on  Her  Majefty,  who  places 
and  continues  them  in  their  Offices.  And  to 
the  fecond  Reflection,  being  in  general  on  the 
Miniftry,  we  ought  not,  nor  could,  aver  who, 
in  particular,  he  meant  in  thefe  Libels :  The 
whole  Adminiftration  under  the  Queen  is  re- 
flected on,  in  placing  in  Officers  in  general ;  in 
the  Management  of  the  Navy,  and  placing  in 
the  Officers  thereof;  and  in  the  Adminiftration 
of  Juftice  in  the  Courts  of  Juftice  •,  and  what 
can  be  more  fcandalous?  There  needs  no  Aver- 
ment to  explain  thefe ;  in  themfelves  they  ap- 
pear to  be  Libels ;  and  I  hope  fuch  Difcourfes 
as  have  been  made  on  thisOccafion,  for  the  De- 
fendant, will  not  meet  with  any  Countenance  : 
But  I  am  furprized  to  hear  it  juftified  here,  by 
a  Counfel,  That  the  People  have  Power  to  call 
their  Governors  to  Account. 

Mr.  Montague  anfwering,  He  did  not  fay  fo  ; 
Mr.  Attorney  replied,  Certainly  what  you  did 
fay,  (niiz.)  That  you  fhewed  more  Difcretion,  in 
paffing  it  by,  than  we  did,  in  qaeftiomng  the  De- 
fendant for  it  ;  and  that  we  wanted  Difcretion, 
in  bringing  this  Matter  on  the  Stage ,  could 
have  no  other  Meaning,  but  that  the  Matter 
was  justifiable,  but  you  would  not  in  Prudence 
do  it;  which,  I  muft  fay,  is  the  greateft  Li- 
berty I  have  known  taken  by  a  Counfel. 

The  Chief  Juftice  faid,  He  did  not  hear  him 
fay  fo  :  And  Mr.  Montague  added,  I  did  not  fay 
fo  ;  I  faid  it  was  more  difcreet  to  pafs  it  by, 
than  to  take  Notice  of  it. 

Mr.  Attorney  replied,  I  will  always  profe-   - 
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1704.     cute  any  Man  that  fhall  affert  fuch  Doctrine  ; 
3  A""*-  \  think  it  my  Duty,   in  the  Station  I  am,  al- 
^rV>*'  Ways    to   take  Notice  of  fuch   Difcourfes  as 
thefe,  which  no  Counfel  ought  to  prefume  to 
make. 
Zhe  Chief       Then  the  Lord  Chief  Juftice  Holt  proceed- 
juftkedi-  ed  to  direct  the  Jury;    and  faid,     This  is  an 
re&  tho     Information  that  is  preferred  by  the  Queen's 
JM'       Attorney-General   againft    Mr.    Tutchin,    for 
writing,  compofing,  and  publifhing,  or  caufing 
to  be  written,  compofed,  and  publilhed,  feveral 
Libels  againft  the  Queen  and  Her  Government, 
being  fix  in  Number  ;  and  entitled  The  Obferva- 
ior  :  The  firft  of  which  was  publilhed  on  the  30th 
of  May,  1702.  Wherein  he  is  charged  with  de- 
faming the  Government ;  and  faying,  "  That 
corrupt  and  ignorant  Officers  were  employed Jhat  were 
not  fit  for  their  Places. 

In  the  fecond,  with  faying,  That  "  This  is  a 
* ''•'Prerogative  of  Jingular  Advantage  to  the  People 
"  That  their  Representatives  are  the  Judges  oj  the 
"  Mal-Adminifiration  of  their  Governors :  That 
c£  they  can  call  them  in  Gkiejiion  for  the  fame  ; 
*'  and  can  appoint  fuch  to  wear  the  Crown  who  are 
"  ftteji  for  the  Government  ;  which  they  have 
"  often  done ;  and,  indeed,  which  is  the  Privi- 
<c  lege  of  all  free  People,  who  are  authorized  by  the 
**  Laws  of  God  and  Nature,  to  chufe  their  own 
"  Governors" . 

This,  fays  the  Chief  Juftice,  is  to  pofTefs 
the  People,  that  they  may,  at  their  Will  and 
Pleafure,  when  they  take  a  Fancy  to  it,  diffeife 
the  Queen,  and  fet  up  what  Government  they 
pleafe.  Now,  it  is  moft  plain,  that  a  Contract 
was  made  between  Mr.  Tutchin  and  Mr.  How, 
for  Mr.  Tutchin  to  write  and  frame,  and  Mr. 
How  to  print  thefe  Papers  :  And  no  body  can 
imagine,  that  Mr.  How,  the  Printer,  would 
give  him  Money  for  the  written  Copy,  unlefs 
it  was  to  be  printed :  Befides,  Mr.  Tutchin  af- 
terwards owned  thefe  two,  and  divers  others  \ 
ordered  him  to  bind  them  up  in  a  Volume,  and 
wrote  a  Preface  to  them,  and  fet  his  Name  to 
it:  So  that  here  is  full  Proof  that  thefe  were 
compofed  by  Mr.  Tutchin,  in  order  to  be  printed  ; 
and  they  were  printed  afterwards,  and  he  received 
Money  for  them. 

The  Chief  Juftice  obferved  further,  That 
the  other  four  Obfervators  in  the  Information, 
were  of  the  fame  Nature  as  thefe  two  ;  and 
then  goes  on,  and  fays,  You  have  heard  the 
Evidence,  and  are  to  confider,  whether  you 
are  fatisfied  Mr.  Tutchin  is  guilty  of  writing, 
compofing,  or  publifhing  thefe  Libels :  They 
fay,  they  are  innocent  Papers,  and  no  Libels  ; 
and  they  fay,  nothing  is  a  Libel,  but  what  re- 
flects upon  fome  particular  Perfon :  But  this  is 
a  very  ftrange  Doctrine,  to  fay,  it  is  not  a  Libel 
reflecting  on  the  Government,  endeavouring 
to  poflefs  the  People,  that  the  Government  is 
mal-adminiftered,  by  corrupt  Perfons,  that 
are  employed  in  fuch  and  fuch  Stations,  either 
in  the  Navy  or  Army. 

To  fay,  that  corrupt  Officers  are  appointed  to 
adminifter  Affairs,  is  certainly  a  Reflection  on 
the  Government.  If  Men  fhould  not  be  called 
to  Account,  for  poffefling  the  People  with  an 
ill  Opinion  of  the  Government,  no  Govern- 
ment can  fubfift ;  for  it  is  very  neceflary  for  e- 
very  Government,  that  the  People  fhould  have 
a  good  Opinion  of  it :   And  nothing  can  be 


worfe  to  any  Government,  than  to  endeavour     i"°4. 
to  procure  Animofities,  as  to  the  Management  ?     ""Jf", 
of  it :  This  has  been  always  looked  upon  as  a  ^»^' 
Crime;  and  no  Government  can  be  faie  with- 
out it  be  punifhed. 

Now,  you  are  to  confider,  whether  thefe  Pafla- 
ges  in  thefe  Obfervators,  do  not  tend  to  beget  an 
ill  Opinion  of  the  Adminiftrationof  the  Govern- 
ment? To  tell  us,  That  thofe  that  are  employ- 
ed, know  nothing  of  the  Matter,  and  tho'fe 
that  do  know,  are  not  employed :  Men  are  not 
adapted  to  Offices,  but  Offices  to  Men,  out  of 
a  particular  Regard  to  their  Intereft,  and  not 
to  their  Fitnefs  for  tho  Places:  This  is  the 
Purport  of  thefe  Papers. 

Now  they,  on  his  Behalf,  infill  on  thefe 
Things:  Firft,  They  fay,  You  do  not  prove 
any  Crime  againft  him  in  London  :  Indeed,  it 
is  not  proved,  that  he  wrote  them  in  London ; 
but  the  Queftion  is,  if  there  be  not  Proof  of 
the  compofing  and  Publication  in  London? 
There  is  Proof  that  they  were  fent  to  Mr. 
How  in  Order  to  print  them  in  London.  Now 
whether  he  received  them  in  London,  or  no, 
(but  fuppofe  out  of  London)  yet,  if  he  receiv- 
ed them  to  print  them  in  London,  that  is  a 
Publication  in  London,  If  they  fcruple  that 
Matter,  it  fhall  be  fpecially  found.  If  they 
were  delivered  to  be  printed  in  London,  I  muft 
leave  it  to  your  Confideration,  whether  you 
will  not  find  him  guilty  of  publifhing  them  in 
London.  They  were  fome  of  them  printed  in 
Fenchurch-Street,  and  others  in  Gracechurch- 
Street  :  He  knew  where  the  Printer  lived,  the 
Contract  was  made,  and  he  was  paid  for  them. 
Gentlemen,  I  muft  leave  it  to  you :  If  you  are 
fatisfied  that  he  is  guilty  of  compofing  and 
publifhing  thefe  Papers  at  London,  you  are  to 
find  him  guilty. 

Then  the  Jury  withdrew;  and  after  a  quar- 
ter of  an  Hour's  Recefs,  brought   the  Defen-  Tutchin 
dant  in  Guilty  of  compofing  and   pablifhing,  conviBed. 
but  not  of  writing  the  Libel. 

Mr.  Tutchin  appearing  in  Court  on  the  13th 
of  November,  Mr.  Attorney  faid,  Mr.  Tutchin 
had  given  him  Notice,  that  he  would  bring  an 
Appeal  in  Arreft  of  Judgment ;  and,  indeed, 
he  had  given  publick  Notice  of  it,  for  it  was 
put  into  the  News  Papers. 

Mr.  Montague,  the  Defendant's  Counfel,  then  HhCounfei 
moved  in  Arreft  of  Judgment:   For  that  the  m«vein 
Venire  facias  was  awarded    the    laft  Trinity-  -£reft  °f 
Term,  returnable,  Die  Lunaprox'  pqft  tres  fep-  mu<>nt 
timanas  fancJi  Michaelis ;  which  was  O&ober  the        ' 
23d,  the  firft  Day  of  Michaelmas-Term ;  and^^ 
the  I>iJlringasJ    which  fhould  have  iflued  the  a  fatal 
fame  Day,  was  fued  out  the  24th  of  OcJober,  Error  in 
being  the  Day  after  the  Return  of  the  Venire; the  I'leael' 
fo  that  there  was  a  Difcontinuance  of  the  Pro-  ,vgs' 
cefs. 

The  Queen's  Counfel  faid,  They  believed  this 
had  been  done  on  Purpofe,  and  admitted  it 
was  an  Error ;  but  held,  it  was  amendable ;  a- 
bout  which  the  Court  were  divided.  Mr.  Juf-  wbMthe 
tice  Gould  and  Mr.  Juftice 
Opinion,  it  was  amendable 
Juftice,  and  Mr.  Juftice  Powel,  held,  it 
could  not  be  amended:  Whereupon  Mr.  At- 
torney faid,  The  Court  being  divided,  he  knew 
no  Rule  to  flop  Judgment :  But  Mr.  Juftice  TheTriai 
Powis  afterwards  coming  over  to  the  Chief  Juf-  q^jbed. 
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tice  and  Mr.  Justice  Pavel,  it  was  agreed  there 
mult  be  a  new  Trial,  and  the  former  Trial 
was  quaihed  :  But  I  do  not  find  the  Suit  was 
.ever  revived,  and  Tntcbin  continued  to  write 
his  Obfervators,  with  uncommon  Impudence,  fe- 
veral  Years  afterwards. 

Never  did  feditious  Libeller  meet  with  bet- 
ter Fortune,  or  rather  better  Supporters,  than 
Mr.  Tntcbin,  who  had  arraigned  the  Adminif- 
tration  of  the  Government,    for   Months   and 
Years  together,  in  a  Daily  Paper,  and  yet  ne- 
ver was  puniihed  for  it :  Nay,  he  did  not  only 
tell  the  People,    that  there   were   Mismanage- 
ments, but  that  they  had  a  Right  to  call  their 
Governors  to  Account  for  them  •,    to  difplace 
the  Miniiters,  and  even  dethrone  their  Prince, 
and  transfer  their  Allegiance   to  whom    they 
pleafed,  when  they  did  not  approve  the  Ad- 
ministration :  For  this  he  had  been  reproved  by 
the  Parliament,    and  by   the  Secretaries    of 
jState,  and  admonilhed  to  have  a  Care  how  he 
j published fuch  treafonable  Papers:  But  still  he 
[went  on,  and  it  was  near  two  Years  before  he 
ywas  profecuted  at  all  for  them,  and  then  only 
charged  with  a  Mifdemeanor,  though  he  was 
1  certainly  guilty  of  Treafon,   if  confpiring  the 
'Destruction  of  his  Sovereign,  and  inciting  the 
:  People  to  depofe  Her,  and  fet  up  another  if  me 
did  not  alter  her  Ministry,  was  Treafon.     This 
was  the  perpetual  Drift  of  his  Papers;  which 
he  durst   not  have  publifhed,   if  he  had  not 
been,  in  a  Manner,  affured  of  Indemnity,  from 
thofe  who  put  him  upon  writing  them,    fur- 
nifhed    him  with  Materials,    and,    probably, 
were  the  real  Authors  of  many  of  them. 

For  it  was  about  this  Time,  that  the 
Lords  Marlborough  and  Godolpbin  thought  fit 
to  forfake  their  old  Friends,  and  go  over  to 
the  Whigs :  And  fuch  was  their  Influence  at 
Court,  that  they  procured  most  of  thofe  that 
were  well  affected  to  the  Church  and  the  Mo- 
narchy, to  be  difplaced,  in  the  Fleet,  the  Army, 
and  the  Civil  Government-  and  introduced 
fcarce  any  in  their  Room,  but  thofe  that  had 
fhewed  their  Diffaflection  to  the  Conftitution, 
both  in  Church  and  State;  or  thofe  who  were 
ready  to  follow  the  Example  their  Leaders 
fet  them,  and  betray  both:  For  which  Con- 
duct, I  could  never  affign  any  other  Caufe, 
than  the  Ambition  and  Avarice  of  fome  Noble 
Peers. 

The  Whigs  had  expreffed  fuch  an  Averfion 
to  the  Perfon,  as  well  as  the  Succeffion  of 
Queen  Anne,  in  the  last  Reign,  that  they  were 
generally  laid  alide  when  lhe  came  to  the 
Throne ;  and,  I  am  confident,  defpaired  of 
ever  being  imployed  again,  till  they  fhould 
merit  the  Queen's  Favour  by  their  Submiffion : 
But  a  certain  Triumvirate  of  Lords,  propoling 


to  engrofs  the  Administration  to  themfelves, 
during  this  Reign  ;  and  apprehending  the  To- 
ries would  never  go  their  Lengths,  to  the  Sur- 
prize of  the  Malcontents  themfelves,  offered 
to  bring  them  into  Play  again,  on  Condition 
they  would  implicitly  obey  their  Dictates; 
which  was  too  advantageous  an  Offer  not  to  be 
readily  embraced. 

Two  great  Difficulties  however  feemed  to 
ftand  in  their  Way,  and  oppofe  their  Views  ; 
(viz).  The  Queen's  Affection  for  the  Church, 
and  the  general  Inclinations  of  the  People  to 
the  prefent  Administration:  But  both  thefe 
Difficulties  they  found  Means  to  furmount,  or 
obviate :  For  theLords  above-mentioned, having 
the  Queen's  Ear  entirely  at  this  Time,  and  un- 
fufpected  by  her  of  any  Defigns  in  Favour  of 
her  Enemies,  me  too  eafily  refigned  herfelf  to 
their  Advice,  confented  to  difplace  her  beft, 
Friends,  and  put  thofe  that  hated  both  Her 
and  the  Conftitution,  into  the  moft  confiderable 
Pofts  :  And  having  proceeded  thus  far,  pro- 
cured the  Parliament  to  be  difTblved,  and  a- 
notherchofen  by  the  Influence  of  the  Treafury, 
and  the  Officers  and  Magistrates  they  had 
brought  in  to  ferve  their  Defigns,  in  every 
Part  of  the  Kingdom  :  The  Nobility  alfo 
being  at  mortal  Enmity  with  the  laft  Houfe  of 
Commons,  did  not  a  little  promote  the  Choice 
of  another  Set  of  Men  :  And  thus,  in  the 
Reign  of  a  Queen,  the  beft  affected  to  the 
Church,  of  any  Prince  that  ever  fat  upon  the 
Throne,  were  the  Friends  of  the  Eftablifhment 
opprefled,  and  their  Enemies  put  in  a  Capacity 
of  riding  over  their  Heads.  Towards  which 
Change,  The  Obfervator,  Defoe,  and  a  nume- 
rous Tribe  of  Libellers,  the  Tools  of  the 
Faction,  did  not  a  little  contribute  ;  and  their 
Matters,  in  Gratitude  for  the  Service  they  had 
done,  skreened  them  from  the  Punifhment 
they  deferved. 

For  it  is  amazing,  when  T'be  Obfervator  had 
plainly  threatened,  that  the  People  would  de- 
pofe her  Majeity ;  and  told  her  in  Print,  That 
they  had  a  Right  to  do  it,  if  flie  did  not  change 
Hands,  that  he  mould  efcape  unpuniihed. 
As  to  that  Flaw  in  the  Pleadings,  of  a  Difcon- 
tinuance  of  Procefs,  which  brought  him  off  at 
his  Trial;  I  verily  believe,  as  the  Attorney- 
General  faid  in  Court,  That  it  was  done  by  the 
Direction  of  fome  of  his  Great  Friends  on  Pur- 
pofe.  However,  this  could  not  have faved  him 
long  ;  the  Profecution  would  have  been  re- 
vived, and  he  would  infallibly  have  been  pun- 
ifhed,  had  not  his  Friends  foon  after  come  into 
Play,  the  Attorney-General,  and  all  his  Pro- 
fecutors  been  difplaced,  and  he  fecured  by  the 
Countenance  and  Protection  of  the  Ministers 
he  ferved. 
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The  Trial  of  Captain  Thomas  Green,  and  his 
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cfhelnhtl-  T  HERE  were  two Indi&ments preferred 
menu  \,     againft  them,  the  one  againft  the  Cap- 

tain, by  the  Name  of  Captain  Thomas  Green , 
Commander  of  the  Ship  cAlc&The  Worcejier,  Cap- 
tain John  Madder  chief  Mate  of  the  faid  Ship, 
John  Reynolds  fecond  Mate,  Thomas  Linjieed 
Affiftant  to  the  Super-cargoe,  James  Burn, 
Boatfwain,  James  Symp/on  Gunner,  Andrew 
Robertfon  Gunner's  Mate,  and  John  Brucklie 
and  George  Kitchen  Seamen :  The  other  Indict- 
ment was  preferred  againft  Henry  Keigle  Car- 
penter of  the  faid  Ship,  and  Samuel  Urline  his 
Mate,  George  Haines  Steward,  Daniel  String- 
man  Cook,  Samuel  Wilcocks  Surgeon's  Mate, 
and  George  Glen,  Henry  Barnes^  Alexander 
Taylor,  and  John  Bannantine,  Seamen,  (Fore- 
maft-MenJ  of  the  faid  Ship  The  Worcejier,  then 
lying  in  the  Harbour  of  Bruntijland. 

Thefe  Indictments  were  of  the  fame  Tenour  • 
fetting  forth,  That  notwithstanding,  by  the 
Law  of  God,  and"  of  this,  and  all  other  well- 
governed  Nations,  the  Crimes  of  Piracy,  Rob- 
bery, and  Murder,  were  prohibited  under  the 
higheft  Pains  •,  the  fame  Captain  Green  and  his 
Crew,  had,  neverthelefs,  dated  to  commit 
the  fame,  in  the  following  Manner,  (viz). 
That  having  failed  in  the  faid  Ship  from  Eng- 
land to  the  Eafi-lndies,  under  Pretence  of  Mer- 
chandizing-, they  did,  in  the  Month  of  Febru- 
ary, March,  April,  or  May,  in  the  Year  1703, 
encounter  or  meet  with  a  Ship  upon  the  Coaft 
of  Malabar,  in  the  Eq/l-Indies.  the  faid  Ship 
carrying  a  red  Flag,  and  having  Englip  ox 
Scotchmen  on  Board;  and  after  having  had 
forrte  Difcourfe  with  them,  did,  without  any 
lawful  Warrant,  or  juftCaufe,  attack  the  faid 
Ship,  firft  by  their  Sloop,  which  they  had 
manned  and  furnifhed  with  Guns  and  other 
Arms,  for  that  Purpofe  ;  and  after  they  had 
engaged  herfomeTimeby  their  Sloop,  the  Ship 
The  Worcejier  boarded  her ;  and  having  over- 
come the  faid  Ship,  feized  her  Men,  killed 
them,  and  threw  them  over-Board  ;  and  hav- 
ing plundered  her  afterwards,  made  Sale  of 
the  Ship  and  Goods  :  For  which  the  Prifoncrs 
ought  to  be  punifhed  with  the  Pains  of  Death, 
and  Confifcation  of  Moveables. 
•  The  Witnefies  for  the  Crown  being  called, 

denceof'  ^nton^°  Ferdinando,  a  Black,  the  Cook's  Mate 
Antonio  of  the  Ship  The  Worcefter,w&s  fworn,  and  teftified, 
Ferdinan-  That  he  entered  himfelf  at  Callicoilcan.  on  the 
^0>  Coaft  of  Malabar,  in  the  Service  of  Mr.  Love 

day,  thcPurfer  of  the  Ship  The  Worcefter,  about 
two  Years  and  a  half  fince,  and  was  put  on 
Board  the  Sloop  belonging  to  The  Worcefter  : 
That  about  a  Month  after  he  came  on  Board, 
the  faid  Sloop  and  the  Ship  T&  Worcefter  attack- 
ed another  Ship,  failed  by  white  Men,  carrying 
Englip  Colours,  and  the  Men  on  Board  her 
fpeaking  Englip;  That  before  the  Fight,! 
Captain  Green,  Mr.  Loveday,  and  Coge  Commodo 
an  Indian  Merchant,  went;  on  Board  the  faid 
Stranger's  Ship,  and  ftaid  there  the  Space  of  a 


IGlafs,  and  then  returned  on  Board  The  Wor- 
cejier: Immediately  after  which,  the  faid  Sloop 
was  manned  with  about  twenty  Men ;  among 
whom  were  Captain  Green,  Mr.  Loveday,  the 
Super-cargoe,  the  Gunner,  and  the  Carpenter, 
and  they  took  with  them  four  great  Guns  and 
two  Patereroes  on  Board  the  faid  Sloop  :  That 
afterwards,  Captain  Madder,  Chief  Mate  of 
The  Worcejier,  came  on  Board  the  Sloop,  and 
they  engaged  the  Stranger  Ship  in  a  running 
Fight  "two  Days,  and  the  third  Day  they 
boarded  her  with  the  Sloop,  killed  the  Men  in 
her  with  their  Hatchets,  and  threw  them  over- 
Board:  That  during  the  Engagement  between' 
the  Sloop  and  the  faid  Stranger  Ship,  the  Ship 
The  Worcefter  came  up,  and  fired  at  the  Stranger 
Ship,  but  did  not  board  her  :  That  there  were 
ten  or  twelve  Men  on  Board  the  Ship  that  was 
taken,  and  but  few  Goods ;  and  what  Goods 
were  found  in  her  were  carried  on  Board  The 
Worcefter:  That  he  (the  Witnefs)  was  wound- 
ed in  the  Arm  in  the  Fight,  (he  pezved  the 
Scar  in  Court)  ;  and  the  Captain  threatened  to 
kill  him,  if  ever  he  fpoke  of  the  Engagement, 
either  to  white  or  black  Men :  Adding,  that 
the  upper  Coat  he  wore  at  the  Trial,  was 
taken  on  Board  the  faid  Stranger  Ship,  and 
the  faid  Ship  was  carried  into  CalHcoiloan, 
and  fold  to  Coge  Commodo,  who  bought  her 
for  his  Matter,  one  of  the  Malabar  Kings  • 
and  he  thought  the  faid  Ship  might  carry  about 
twenty  Guns. 

That  eight  of  the  Prifoners  at  the  Bar; 
viz.  Haines,  Bannantine,  Bruckley,  Wilcocks 
Burn,  Robin/on ,  Glen,  and  Taylor,  were  on  Board 
The  Worcefter  during  the  Engagement,  and 
Captain  Green,  Madder,  Simp/on,  IQigle,  Kitchen, 
Linjieed,  and  the  Witnefs,  were  on  Board  the 
Sloop  •  and  he  thought  Reynolds  was  then  on 
Shore  at  CalHcoiloan,  the  Engagement  being  be- 
tween Tillicherry  and  Callecut.  This  Witnefs 
declared  he  was  born  of  Chriftian  Parents,  and 
was  a  Chriftian  himfelf. 

Charles  May,  Surgeon  of  the  faid  Ship  The  Wor-  May  the 
cefter,  teftified,  That  they  failed  from  England  Surgeons 
and  arrived  on  the  Coaft  of  Malabar  in  the  Evidef>ce> 
Eaft-Indies,  in  January ,  1703,  having  thirty- 
five  or  thirty-fix  Seamen  on  Board  :  And  that 
he  Was  fet  on  Shore  at  the  Ibeck  (or  Port)  of 
CalHcoiloan ;  from  whence  he  went  up  to  that 
Town,  being  fome  Miles  diftant  from  the 
Port:  That  about  a  Fortnight  after  he  had 
been  at  CalHcoiloan,  he  heard  firing  of  Guns  as 
at  Sea:  That  meeting  the  fame  Day  with  Coge 
Commodo  the  Ship's  Merchant,  and  Francifco  de 
Olivera,  the  Interpreter  of  The  Worcejier,  who 
were  juft  come  from  the  Ibeck  (or  Port)  ;  and 
asking,  What  that  mooting  meant?  They  an- 
fwered,  The  Worcefter  had  an  Engagement 
with  another  Ship  :  And  that  the  Witnefs 
walking  on  the  Shore  next  Morning,  faw  The 
Worcefter  riding  in  her  Birth,  (or  .  Station) 
where  fhe  ufed  to  lie,  and  another  VefTel  riding 
o  U  at 
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1705-    at  her  Stem,  about  four  Miles  diftant  from  the 
4  Annas.    Shore. 

That  feeing' the  Long-Boat  of  The  Worcefter 
coming  on  Shore  the  fame  Morning,  he  afked 
the  Men  the  Reafon  of  it,  (for  it  was  not  ufual 
for  Ship's  Boats  to  come  over  the  Bar,  becaufe 
of  the  Surf,  or  great  fweliing  Sea).  They  an- 
fwered,  Captain  Madder' fent  them  for  a  Pin- 
guetta  (or  Country-Boat)  of  frefli  Water  •,  for 
they  had  ftaved,  and  fpilt  all  their  Water  on 
Board,  and  there  had  been  Bufking  all  Night :  By 
which  he  underftood,  they  had  been  hard  at 
Work  ;  fuppofing  the  Ship  had  been  driven 
From  her  Anchor,  and  they  had  been  getting  it 
up  again :  They  alfo  told  him,  they  had 
brought  a  Ship  in  with  them  ;  but  fa  id  nothing 
of  a  Fight.  That  the  Witnefs  going  on  Board 
for  Medicines  for  the  fick  Men  he  jjad  on 
Shore,  four  or  five  Days  afterwards,  and  feeing 
the  Deck  encumbered  with  Chefts  and  Goods, 
he  demanded  of  Captain  Madder,  What  they  had 
*got  there?  Whereupon  Madder  curfed  him,'  and 
bid  him  mind  his  Plaifter-Box:  That  he  after- 
wards underftood,  that  the  Ship  which  rode  at 
the  Stern  of  The  Worcefter,  was  fold  to  Coge 
Commodo,  the  Ship's  Merchant  at  Keilon  River, 
andPart  of  TheWorcefter'sCrew carried  her  thither, 
and  left  her  here  •,  and  the  Interpreter  told  him  (the 
Witnefsj  That  Coge  Commodo  complained,  he  had 
bought  the. Ship  too  dear:  That  fome  Time 
after,  Antonio  Ferdinando,  the  laft  Witnefs,  was 
fent  on  Shore  to  the  Deponent,  being  wounded 
in  the  Arm  ;  and  he  found  it  to  be  a  Fracture, 
and  fuppofed  it  to  be  a  Gun-fhot :  That  Antonio 
told  him,  he  had  been  fet  on  Shore  at  Cochin', 
and  a  Dutch  Surgeon  fet  his  Arm  there :  That 
he  (the  Witnefs)  afterwards  coming  on  Board 
tithe  Worcefter,  found  two  more  of  the  Men 
wounded  ;  and  demanding,  How  they  came  by 
their  Wounds  ?  Madder  bid  him  afk  no 
Queftions,  and  would  not  fuffer  the  Men  to 
anfwer  any ;  and  ordered  this  Witnefs  to  go  on 
Shore  again  immediately,  and  he  never  heard 
any  of  the  Ship's  Crew  mention  the  taking  of  a 
Ship  afterwards :  That  The  Worcefter  fpringing  a 
Leak  on  the  Coaft  of  Malabar,  they  carried  her 
to  Bengal  to  refit,  though  it  was  five  or  fix 
Weeks  Sail  diftant  from  thence;  and  they 
might  have  had  her  refitted  at  feveral  Ports  on 
the  Coaft  of  Malabar  :  That  during  thefe  Tran- 
factions,  Mr.  Linfteed  and  Mr.  Hammond  were 
left  on  Shore  at  Keilon,  about  feven  Leagues 
from  Callicoiloan,  to  take  Care  of  fome  of  their 
Cargoe. 

Antonio  Francifco,  Captain  Green's  Black,  be- 
ing fworn,  teftified,  That  his  Miftrefs  he  ferv- 
ed  in  Pegu  caufed  him  to  be  baptized,  and  he 
profefTed  himfelfa  Chriftian  :  Thathewat  taken 
into  the  Captain's  Service  at  Delagoa  in  the  Eaft- 
Indies ;  and  while  they  were  upon  the  Coaft  of 
Malabar,  he  was  chained  down  to  the  Deck 
two  Months,  in  the  Forecaftle  of  the  faid  Ship, 
from  whence  fix  Guns  were  fired  •,  but  he  heard 
no  firing  from  any  other  Ship  :  That  two  Days 
after,  he  faw  fome  Goods  brought  on  Board  The 
Worcefter ;  and  asking  Ferdinando,  the  other 
Black,  about  them,  he  faid,  they  were  brought 
from  on  Board  a  Ship  they  had  taken ;  and 
there  were  ten  Men  killed  on  Board  the  faid 
Ship  that  was  taken  ;  and  fhewed  this  Witnefs  a 
Wound  he  received  while  he  was  in  the  Engage- 
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ment  on   Board  the   Sloop  •,    but   charged  the     no?; 
Witnefs  not  to  mention  .the  Fight  to  any   Man  :   4  AniliE- 
Bat  that  he  (the  Witnefs)  did  not  fee  any  other  K^r^sj' 
Men  wounded  befides  Ferdinando. 

James  Wilkie  a  Taylor  in  Edinburgh,  teftified,  Wilkie'i 
That  going  to  Bruntijland,  after  Captain  Green' %  Evidence.  ' 
Ship  arrived  there,  to  enquire  after  his  Brother 
Andrew  Wilkie,  who  went  with  Captain  Drum- 
mond  to  the  Eaft-Indies,  he  fell  into  the  Com-  I 
pany  of  George  Haines,  one  of  the  Prilbners,  at 
Mrs.  Seato?i's  Houfe-,  whereupon  he  (the  Wit- 
nefs) afked  him,  If  he  had  not  feen  Captain 
Drummond  in  that  Voyage  ?  And  Haines  an- 
fwered  him  in  a  Paflion,  Damn  you,  what 
have  I  to  do  with  Captain  Drummond  ?  But  after 
they  had  drank  together  fome  Time,  asking 
Haines  again,  Whether  he  had  not  heard  of  a 
Scotch  Ship  in  his  PafTage  to  the  Indies?  Haines 
replied,  That  being  upon  the  Coaft  of  Malabar •, 
where  they  took  in  the  Black  that  was  then  with 
him,  a  Dutch  Ship  informed  them,  that  one 
Captain  Drummond,  who  commanded  a  Scotch 
Ship,  was  turned  Pirate  •,  whereupon  they  manned 
their  Sloop,  and  made  themfelves  ready  in  cafe 
they  fhould  be  attacked  •,  but  they  did  not  fee 
the  faid  Scotch  Ship  :  That  Haines  alfo  acknow- 
ledged, when  the  Ship  was  feized  in  Leith 
Road,  he  had  that  in  his  Cuftody,  which  he 
would  not  have  had  fallen  into  the  Seizer's  Hands 
for  twice  the  Value  of  the  Ship  ;  and  that  he 
threw  it  over-board,  faying,  Let  them  feek  it 
now  at  the  Bottom  of  the  Sea :  He  added,  there 
was  ftill  fometHing  in  the  Ship  that  would  never 
be  found  by  the  Seizers,  unlefs  they  pulled  her 
Board  from  Board ;  and  he  knew  very  well 
where  it  lay :  That  the  Witnefs  defiring  Mrs. 
Seaton  to  enquire  further  into  this  Matter,  fhe 
faid,  Her  Daughter  was  the  propereft  Perfon, 
for  fhe  was  Haines's  Sweetheart :  And  that  her 
Daughter  told  them  next  Morning,  Haines  faid, 
he  found  they  had  a  Defign  to  pump  him  ;  but 
they  fhould  never  be  the  wifer  for  him. 

Kenneth  Mackenzie,  being  Lworn,  teftified,  Mackcn- 
That  he  was  in  Company  with  Wilkie  the  former  zie'*  Evi~ 
Witnefs,  and  Haines,  at  Mrs. Seaton's  in  Brunt-  *me' 
ijland ;  and  heard  Wilkie  ask  Haines  about  Cap- 
tain Drummond's  Ship  •,  at  which  Haines  fell  in  a 
Paflion :  And  that  the  fame  Night  he  heard  Mrs. 
Wilkie  intreat  the  Widow  Seaton  to  get  an  Ac- 
count from  fome  of  Captain  Green's  Crew  of  her 
Son,  who  went  Doctor  on  Board  Captain 
Drummond's  Ship :  And  the  next  Morning,  he 
heard  Ann  Seaton,  her  Daughter,  fay,  That 
Haines  told  her,  they  had  a  Mind  to  pump 
him  ;  but  what  he  had  faid,  he  had  faid  :  And 
that  fhe  afking  him,  why  he  fell  in  a  Paflion  on 
the  mentioning  Captain  Drummond?  He  anfwer- 
ed,  He  knew  more  of  Captain  Drummond  than 
he  would  tell. 

William  Wood  teftified,  That  being  in  Com-  Wood'* 
pany  with  one  Henderfoti,  and  the  Prifoner  Evidence. 
-Haines,  at  Bruntijland,  and  Haines  appearing 
melancholly,  Henderfon  demanded  the  Reafon 
of  it;  and  Haines  anfwered,  It  is  a  Wonder, 
fince  we  did  not  fink  at  Seay  that  God  does  not 
make  the  Ground  open  and  /wallow  us  up,  now 
we  are  come  on  Shore,  for  the  Wickednefs  that  has 
been  committed  during  the  laft  Voyage,  on  Board 
that  old  Bitch  Befs,  (pointing  to  the  Ship  Wor- 
cefier)\  and  this  Witnefs  telling  Haines^  thac 
Captain  Madder's  Uncle  was  boiled  in  Oil,  for 
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1705-     attempting  to  bum  the  Dutch  Ships  at  Amfler- 
4  Ann«.  fam  .  Haines  replied,  If  what  Madder  had  done 
<-''~V>^  the  laft  Voyage  were  as  well  known,  he  de- 
ferved  as  much  as  his  Uncle  had  met  with. 

This  Teftimony  of  Wood  was  confirmed  by  Hen- 
derfon,  who  was  prefent  during  that  Converfa- 
tion. 
Scaton  s        Anne  Seaton,  the  Daughter,  alfo  teftified,  That 
Evidence,   fae  heard  Haines  ufe  thole  Expreffions,  It  is  a 
Wonder,  fince  we  did  not  fink  at  Sea,  that  God 
does   not  make  the  Ground  open  and  [wallow  us 
up,  &c.     And  that  Haines  faid,  he  knew  more 
of  Captain  Drummond,  than  he  would  reveal  at 
that  Time :  That  he  told  her  alfo,  he  had  that 
on  Board,  when  the  Ship  was  feiz'd  in  Leitb 
Road, that  he  would  not  have  had  fallen  into  the 
Seizors'  Hands  for  twice  the  Value  of  the  Ship; 
and  that  he  threw  it  over-board. 
Brown'i        John  Brown,  Mafter  of  a  Ship,  teftified,  That 
Evidence,    he  went  on  Board  the  Ship  Worcejler  by  an  Or- 
der of  Council,    and  found  the  Hatches  faft 
fealed  \   that  he   opened  them,   and  faw  the 
Goods  on  the  Larboard  Side  were  much  da- 
maged,  and  few  of  the  packed  Goods  were 
marked  or  numbered,  as  was  cuftomary.  Archi- 
bald Hodge,  another  Mafter  of  a  Ship,    who 
faw  the  Goods  unloaded,  teftified  the  fame. 
Glen's  John  Glen,  Goldfmith,  teftified,  That  being 

Evidence.  on  Board  The  Worcefter,  after  ihe  came  into 
Leith  Road,  Captain  Madder  took  a  Seal  out  of 
his  Pocket,  and  asked  him  What  he  thought  of 
the  Scots  African  and  India  Companies  Arms  ? 
and  giving  the  Witnefs  the  Seal  into  his  Hands, 
he  found  in  it  the  St.  Andrew's  Crofs,  a  Camel, 
with  a  Caftle  on  its  Back,  and  a  Ship,  with 
the  riling  Sun  above  the  Helmet,  and  two  wild 
Men  as  Supporters  :  That  the  Seal  was  about  the 
Bignefs  of  an  Englip  half-Crown,  and  the 
Handle  of  Lignum  Vita ;  but  that  the  Seal  pro- 
duced in  Court  was  not  the  fame  which  Captain 
Madder  lhe wed  him. 
Papers  The  following  Extrafls  of  Books  and  Papers, 

found  on    found  on  Board  the  Ship  Worcefter,    were  alfo 
Board.       made  ufe  of  as  Evidence,  viz. 

The  Inftructions  or  Orders  given  by  the 
Freighters  ofThelVorcefier,  to  Mr.Rcbert  Callant, 
Supercargo,  in  which  were  thefe  Words  :  We 
would  have  you  write  to  us  by  all  Opportuni- 
ties, efpeci ally  from  Sinde,  by  any  Ships  bound 
from  thence  to  Perfta ;  and  for  the  greater  Se- 
crecy, (efpecially  of  the  Letter  to  be  fent  to 
Mauritius  for  us),  here-under  is  an  Alphabet  for 
you  to  write  to  us  by  :  Your  Subfcription  muft 
be  in  common  Englifh,  directing  all  fuch  Let- 
ters,to  Captain  Thomas  Bowrey,  in  Wcll-clofe- 
Sqtiare,  London. 

( Note,  At  this  Place  the  whole  Alphabet  is  in- 
ferted  diflinclly,  and  above  each  Letter  a  different 
Character  is  fet  down,  to  be  ufed  in  Place  of  the 
Letters  of  the  Alphabet). 

When  jour  Cargo  for  England  is  provided, 
or  near  compleated,  then  we  would  have  you 
fell  the  Sloop  for  what  you  can  get,  and  in- 
vert the  Produce  in  Goods  for  England. 

And  lower,  among  the  fame  Orders,  in  another 
Article,  are  thefe  Words. 

You  muft  engage  the  Mafter  of  the  Sloop  not 
to  let  any  Letter  from  himfelf,  or  any  other, 
be  fent  to  England,  but  only  our  Letter,  in 
which  you  may  infert  the  Names  of  any  dead : 
And  for  the  Care  and  Secrecy  of  thofe  who  go 


in  the  Sloop,  in  cafe  no  Letter  or  News  comes     1 705-. 
to  England,  but  our  Letter  concerning  our  Bu-  4  "nhas 
finefs,   then   we  will,    on  the  Return  of  the  <~</'V"*0 
Ship,   give  the  Mafter  and  Crew  one  Month's 
Pay  gratis,    and  they  fliaU    alfo    have  their 
Shares  of  the  Benefit  promifed  the  Ship's  Com- 
pany for  the  Whale  Fifhing. 

By  a  Letter,  dated  London,  the  3d  of  Febru- 
ary,  1705.   from   Captain  T.  B y,    to  Mr. 

Callant,   the  faid  Captain  advifes  him  in   thefe 
Words  : 

For  the  greater  Security  of  our  Affairs,  when 
you  write  by  the  Alphabet  in  your  Inftructions, 
i  would  have  you  carry  the  laft  Letter  of  each 
Word,  to  be  in  the  Room  of  the  firft  Letter 
to  the  next  Word ;  as  for  Example  ; 

Capt.  The  Bowrey,  Sir,  we  are  all  well. 

Captai  nthoma  sbowre,  yfi,  rwe-eareallwcll. 
Make  no  Title  (as  is  ufual)  to  begin  your  Let- 
ter, nor  no  Date,  nor  Compliment,  nor  Name 
at  laft ;  but  let  all  be  comprehended  in  the 
Lines  of  your  Letter,  fo  as  to  make  no  Diftinc- 
tion  ;  and  make  but  one  Paragraph  of  all  your 
Letter,  and  if  any  Men  be  dead,  fet  their 
Names  immediately  after  your  own  Name, 
fubferibed  to  the  Letter,  all  in  Characters  be- 
fore directed;  and  pleafe  to  keep  this  as  Direc- 
tions therein. 

By  another  Letter  from  the  faid  Captain 
T.  B y  to  the  faid  Mr.  Callant,  dated  Lon- 
don, the  16th  of  February,  1  jo\,  he  adds,  con- 
cerning the  aforefaid  Cypher,  in  thefe  Words  : 

On  further  Consideration,  I  think  I  have 
commited  an  Error  in  my  Letter  to  you  Yefter- 
day,  it  being  wrote  in  it  as,  (viz.) 

Captai  nthoma  sbowre  yfi  rwe  ear  eal 
lwell. 

'that  is,  Captain  Thomas  Bowrey,  Sir,  we  are 
all  well. 

Now,  I  doubt  the  naming  any  Name  in  the 
Beginning  or  making  any  Compliment  there, 
may  be  a  Means  to  find  the  Key  of  the  Alpha- 
bet ;  therefore  pray  ftrike  out  of  the  Letter  I  fent 
you  yefterday,  as  above  done,  and  begin  di- 
rectly with  your  Bufinefs,  following  the  Direc- 
tions given  you.  And  whereas  you  are  ordered 
to  direct  your  faid  Letter  to  me,  I  would  not 
have  you  mention  my  Name  in  the  Superfcrip- 
tion,  but  direct:  the  laid  Letter  to  Mr.  Nicho- 
las Pope,  Scrivener,  in  Nicholas-Lane,  London , 
to  pay  five  Pounds  to  the  Bearer,  as  in  your 
Inftructions. 

m  The  Prifoners'  Counfel  made  fome  Objec-  Part  of  the 
tions  to  the  Form  of  the  Indictment,  which  Prifoners' 
were  over-ruled  by  the  Court ;  they  alfo  made  Defsnct> 
feveral  Objections  to  the  Evidence  \   as,  that 
the  two  Blacks,  that  were  produced  as  Evi- 
dence againft  them,  were  not  Chriftians,  and  : 
that  they    were  neither  of  them   worth  ten 
Pounds  Scots.    They  alfo  infilled,   that  Anns 
Seaton,  being  a  Woman,  was  not  a  legal  Wit- 
nefs. 

To  which  the  Counfel  for  the  Queen  an-  RetuedtQ\ 
fwered,  That  though,  by  the  Laws  of  Scotland, 
one  who  was  not  worth  ten  Pounds  could  not 
be  a  Witnefs  in  fome  Cafes,  by  the  Laws  of 
that  Kingdom,  yet  in  Crimes  fo  atrocious  and 
occult,  and  committed  againft' the  Law  of  Na- 
tions, this  Rule  did  not  hold  :  And,  as  to  the 
Blacks  not  being  Chriftians,  this  was  a  Miftake, 
for  they  profeffed  themfelves  fuch ;  and  they 
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i7»5-  infilled  alfo,  that  a  Woman  was  a  good  Wit- 
z  Aon«e.  nefs  jn  Crimes  of  this  Nature. 
K-/r>r*J  Sir  David  Dalrymple,  the  Queen's  Solicitor, 
after  the  Evidence  was  concluded,  made  his 
Obfervations  upon  it,  and  afterwards  the  Pri- 
foners'  Counfel  did  the  fame  ;  but  the  Scots 
have  thought  fit  to  fupprefs  the  Speeches  made 
by  the  Prifoners'  Counfel,  and  given  us  only 
Mr.  Solid-  Sir  David  Dalrymple' s :  In  which  Sir  David, 
torsObfer-  having  fhewn  the  Nature  of  the  Crime,  and  the 
"theEvi""  aggravating  Circumftances  this  Cafe  was  attend- 
daw!"'  ed  with,  obferved,  That  the  firft  Difcovery  of 
this  Matter  came  from  the  Prifonersthemfelves, 
from  Words  dropped  in  Paffion,  or  exprefTed 
under  the  Weight  of  Guilt,  concerning  the 
Villanies  that  had  been  perpetrated  in  this  Voy- 
age :  That  the  Evidence  of  the  Blacks  was 
fortified  by  the  Journals  of  the  Ship  Worcejier, 
which  gave  an  Account  of  the  Sloops  being 
furnifhed  with  Arms,  in  the  Month  of  Febru- 
ary,  as  the  Indictment  charged  :  That  it  ap- 
peared alfo,  from  the  Journals,  that  The  Wor- 
cejier fprung  a  Leak  upon  the  Coaft  of  Mala- 
bar-^ and  although  they  might  have  refitted  her 
at  Goa  or  Surat  on  that  Coaft,  they  chofe  ra- 
ther to  make  a  dangerous  Voyage  of  feven  of 
eight  hundred  Leagues,  in  a  leaky  VefTel,  than 
refit  her  on  the  Malabar  Coaft,  where  they  were 
apprehenfive  of  a  Difcovery.  That  the  Cypher 
which  was  given  the  Captain  to  write  by  to 
his  Employers,  and  that  extraordinary  Secrecy 
enjoined  (as  appeared  from  the  Papers  found 
on  Board),  fhewed,  that  from  the  Beginning 
fome  ill  Defign  was  intended  ;  fair  Trading 
required  no  fuch  extraordinary  Cautions. 

Another  Inducement  to  believe  the  Ship 
Worcejier  was  fent  out  upon  an  ill  Defign,  was, 
that  being  of  two  hundred  Tons  Burthen,  and 
manned  by  thirty  fix  Men,  her  whole  Cargo,  out- 
ward bound,  did  not  amount  to  the  Value  of 
a  thoufand  Pounds  ;  and  the  greateft  Part  of 
this  Cargo  confifted  in  Arms  :  That  it  feemed 
exceeding  ftrange,  a  Voyage  fo  hazardous  and 
expenfive,  fhould  be  undertaken  with  fo  fmall 
a  Stock,  unlefs  fome  thing  elfe  befides  Trading 
was  intended;  concluding,  upon  the  whole, 
that  in  fo  dark  a  Crime,  committed  in  a  Place 
fo  diftant  and  folitary,  a  more  convincing  Proof 
could  not  be  expected. 
Aftnutes  of  There  are  fome  fhort  Notes  added  to  this 
theObfer-  ^rial,  containing  Minutes  of  what  the  Pri- 
Taltthe  toners'  Counfel  infifted  on;  as,  that  the  Wit- 
Prifoners  neffes  againft  them  did  not  agree  in  their  Evi- 
Counfel.  dence  •  that  the  Blacks  were  evidently  miftaken 
in  the  Times  they  had  fworn  to  ;  and  that  it 
was  highly  improbable  they  fhould  have  acted 
the  Part  of  Pirates,  fince  they  fent  their  Own- 
ers an  Account  of  their  Voyage  from  Time  to 
Time  and  were  not  afraid  to  be  feen  in  any 
Port  in  Europe,  and  particularly  in  Scotland, 
the  Nation  they  were  fuppofed  to  have  wrong- 
ed :  That  Captain  Green  and  his  People  were 
Men  of  fair  Characters,  and  under  no  Neceffi- 
ty  of  turning  Pirates ;  nor  did  they  endeavour 
to  fly  or  conceal  themfelves,  as  they  would 
have  done,  if  they  had  been  confeious  of  any 
Guilt. 

After  jhe  Counfel  had  concluded,  the  Jury 
were  ordered  to  withdraw,  and  bring  in  their 
Verdict  on  the  16th  of  March,  to  which  Day 
the  Court  adjourned ;   and  on  the  Sixteenth  of 


March  the  Jury  brought  in  the  following  Ver-     17^5. 
diet,  {viz.)  4  Anna:. 

That  they,  by  Plurality  of  Voices,  (being  ^7£T° 
fifteen  in  Number)  find,  that  there  is  one  clear  Reynolds 
Witnefs  as  to  the  Piracy,  Robbery,  and  Mur-  conviHed. 
der-    and    that  there   are   accumulative   and 
concurring  Preemptions  proved  for  the  Pira- 
cy and  Robbery ;  but  find  that  John  Reynolds, 
fecond  Mate  of  the  Ship  Worcejier,   was  on 
Shore  at  the  Time  of  the  Action. 

The  Court  adjourning  afterwards  to  the  21ft 
of  March,  then  pronounced  Sentence  on  the 
following  Prifoners,  (viz.)  on  Captain  Thomas  Sentence. 
Green,  John  Madder,  James  Simpfon,  Henry  taIfed- 
Keigle,  George  Haines,  George  Glen,  Alexander 
Taylor,  Andrew  Robert/on,  George  Kitchen,  James 
Burn,  John  Brttckley,  Samuel  Wilcocks,  JohnBan- 
nantine,  and  Thomas  Linjleed: 

That  they  Jhould  be  taken  to  the  Sands  o/Xeith, 
within  the  Flood-Mark,  and  there  hanged  till  they 
were  dead,  (the  firft  Five  on  the  4th  of  April, 
the  next  Four  on  the  nth  of  April,  and  the 
remaining  Five  on  the  18th  of  April)  ;  and  that 
all  their  moveable  Goods  and  Geer,  and  particularly 
the  ShipW  orczfttr,  Jhould  be  forfeited  to  Her  Ma - 
Jefiy->  [Wing  to  all  Perfons,  claiming  a  Right  to 
the  [aid  Cargo,  their  refpeSlive  Claims. 

But  John  Reynolds  was  acquitted,   and  the 
Court  recommended   Thomas  Linjleed,  Affiftant  Linfteed 
to  the  Supercargo,    to    the  Queen's  Mercy/^r/ewrf- 
he  being  on  Shore  at  the  Time  the  faid  Ship 
was  taken. 

Captain  Green  and  the  reft  of  the  Prifoners,  The  reft 
'tis  faid,  were  afterwards  executed,  in  Purfu-  ex"»^. 
ance  of  the  Sentence,  (except  Linjleed)  :  But  I 
am 'not  certain  how  many  of  them  were  exe- 
cuted. 

The  Scotch,  as  a  further  Evidence  of  the  Pri-  Some  Con- 
foners'  Guilt,  have  given  us  the  Confeflionsof^0"*^' 
fome  of  them,  under  their  Hands,  after  they  f^Ji^*" 
were  convicted,    and    particularly  Li?iJleed's,Conviclion. 
(the  Affiftant-Supercargo),  whom  they  recom- 
mended to  the  Queen's  Mercy. He  depofed  Linfteed's 

on  the  1 6th  of  March,  before  Six  James  Stuart,  Corfefflon- 
the  Queen's  Advocate,  that  he  was  fent  to  Cal- 
licoiloan,  with  Mr.  Hammond,  to  difpofe  of  fome 
Goods,  in  the  Beginning  of  the  Year  1703 
and  that  they  remained  at  the  faid  Town  of 
Callicoiloan  about  three  Months,  during  which 
Time  fome  Fifhermen  came  thither,  and  re- 
ported that  The  Worceder  had  an  Engagement 
with  another  Ship  •,  and  fending  thereupon  to 
know  the  Truth  of  it,  were  anfwered  by  the 
Officers  of  The  Worcejier,  that  they  fhould  mind 
their  own  Buiinefs,  and  not  concern  themfelves 
about  it.  That  Coge  Commodo,  the  Ship's  Mer- 
chant, afterwards  told  them,  he  had  bought,, 
of  fome  Pirates,  a  Ship  of  an  hundred  Tons, 
and  twelve  or  thirteen  Guns,  being  of  the 
Country  Building  ;  but  they  underftood  after- 
wards, from  the  Dutch  and  Portuguefe^  that 
the  Ship  Coge  Commodo  had  boughr,  was  brought 
into  Keilon,  in  the  Night-time,  by  fome  of  The 
Worcef.er's  Crew:  And  that  when  they  went 
on  Board  again,  their  Men  would  give  them  no 
Account  of  the  Matter. 

George  Haines  alfo  confefTcd,  on  the  27th  of  Haines'j 
March,  before  Mr.  James  Graham,  Judge  of  Confejpon. 
the  Admiralty,    That,  when  The  Worcejier  lay 
in  the  Downs  outward-bound,  he  received  fe- 
veral  Letters,  intimating,  that  it  was  reported 
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in  London  their  Ship  was  going  out  upon  fome 
ill  Delign,  and  that  thereupon  he  attempted 
to  get  on  Shore,  and  leave  her,  but  was  pre- 
vented :  That  when  they  came  upon  the  Coaft 
of  Malabar i  fome  of  their  Crew  talked  of 
their  turning  Pirates;  and,  before  they  were  a 
Month  on  that  Coaft,  they  endeavoured  to  take 
a  Country  Boat,  but  fhe  got  away. 

That  having  built  and  manned  the  Sloop, 
and  put  Guns  on  Board  her,  fhe  left  the  Ship 
about  eight  Days  •,  and  on  her  Return,  John 
Roberts  appearing  melancholly,  and  he  {Haines) 
asking  the  Reafon  of  it,  Roberts  confeffed  he 
was  acceffary  to  the  cutting  off  feveral  Men's 
Heads  at  Sacrifice  Rock,    between   Tillicherry 
and  Callicut.     That   afterwards  The  Worcefier 
and  the    Sloop  failed   together,    and  took  a 
Ship  of  about  feventy  Tons,    fquare-fterned, 
and  painted  in  the  Quarters  red  and  yellow, 
which  was  of  Indian  Building,  but  had  about 
twelve  or  fourteen  Men  on  Board,  all  white, 
and  generally  iickly  \  and  he  heard  afterwards 
they  were  Britons,  but  he  knew  not  what  be- 
came of  them,  being  kept  between  Decks :  He 
doubts  they  were  murdered,  becaufe  they  could 
not  be  put  on  Shore  on  that  Coaft,  there  being 
fo  many  Englifi  and  Dutch  Factories  ftanding 
near  each  other. 

The  next  Day  after  the  Ship  was  taken,  fhe 
was  carried  by  fome  of  the  Crew  to  Callicoiloan, 
and  fold  to  Coge  Commodo  for  1300  Roupees,  (two 
Shillings  and  Threepence  each):  That  fome 
Bales  of  China  Root  and  four  Chefts  of  Copper 
were  taken  out  of  her,  and  fold  afterwards  to 
a  Bannian  Merchant  at  Bengal.  That  he  under- 
•  flood  Coge  Commodo  was  a  great  Affifter  of  Pi- 
rates, and  bought  Goods  of  Kidd  and  Avery 
when  they  were  upon  that  Coaft.  That  the 
Deponent  kept  a  Journal  during  the  Voyage, 
which  contained  the  Subftance  of  this  Confeffion  ; 
but  when  The  Worcefier  was  feized  in  Leith 
Road,  he  threw  it  over-board,  left  it  fhould 

fall  into  the  Seizers'  Hands. That  he  fhould 

have  made  this  Confeffion  fooner,  but  was  al- 
ways affured  by  Captain  Green's  Agents,  That 
the  Defence  made  for  the  Crew  would  certain- 
ly bring  them  off;  and  if  they  all  agreed  in 
one  Story,  and  kept  themfelves  referved,  there 
would  be  no  Fear  •,  for  nothing  could  be  proved 
that  could  affedt  them;  and  Wilcocks,  the  Sur- 
geon's Mate,  informed  him  that  he  faw  a  Let- 
ter from  the  Owners  of  The  Worcefier  in  London, 
directed  to  Captain  Green,  which  faid,  That 
although  the  Crew  were  condemned  in  Scot- 
land, they  had  Pardons  ready  to  fend  down  for 
ihern. 

The  next.  Day,  viz.  the  28th  of  March, 
1705,  the  faid  George  Haines  added  to  the  a- 
bove  Confeffion,  That  after  the  faid  Ship  was 
taken  on  the  Malabar  Coaft,  he  faw  the  Men 
therein  killed  and  murdered  with  Pole- Axes  and 
Cutlaces,  and  their  dead  Bodies  put  into  the 
faid  Sloop,  and  afterwards  thrown  over-board  : 
That  he  heard  the  Men  that  were  taken  fpeak 
Scotch  before  they  were  killed ;  and  The  Wor- 
cejler's  Crew  underftood  that  it  was  Captain 
Drttmmond's  Ship,  particularly  he  heard  Captain 
Madder,  John  Bruckley,  and  Edward  Carry  fay 
fo;  and,  laftly,  that  he  would  have  declared 
the  Ship  they  took  belonged  to  Captain  Drttm- 
mond  in  his  former  Examination,   but  he  was 


afraid  it  would  have  induced    the   Govern-     '705; 
ment  to  have  dealt  the  more  feverely  with  £j^f) 
him. 

John  Bruckley,  Cooper  of  The  Worcefier,  con-  Bruckley, 
feffed,  on  the  21ft  of  March,  1705,  before  Mr.  ^I'tf5* 
Graham,  Judge  Admiral,  That  fome  Time  af-    "W^ 
ter  they  came  upon  the  Coaft  of  Malabar,  both 
the  Ship  and  Sloop  gave  Chafe  to  a  Country 
Boat,  which  efcaped  them  by  her  Oars :   That 
the  Sloop  being  damaged  by  Worms,  was  re- 
fitted at  Cattecut,  manned  with  ten  Men,  two 
Guns,  and  two  Pattereroes,  with  fmall  Arms, 
and  ordered  to  fail  towards  Tillicherry  \  and  fix 
or  eight  Days  afterwards  the  Sloop  came  back, 
chafing  another  Ship ;  whereupon  The  Worcefier 
dipt  her  Anchors,  and  made  out  to  Sea  to  meet 
them :  That  he  faw  the  Sloop  board  the  Stranger's 
Ship  towards  Night,  and  that  Captain  Madder 
then  went  off  with  the  Longboat  manned  :  That 
he  faw  the  Men  on  Board  the  Prize  were  white 
Men,  bun  knows  not  what  became  of  them,  be- 
caufe he  fuppofes  they  were  put  on  Board  the 
Sloop,  which  was  ordered  away  next  Morning : 
That  the  Prize  was  manned  with  fome  of  The 
Worcester's  Crew,  and  failed  with  The  Worcefier 
to  Callicoiloan,  where  they  met  with  the  Sloop 
again  ;    and  they  all  three  lay  at  an  Anchor 
there,  the  Prize  riding  at  the  Stern  of  The  Wor- 
cefier, and  was  afterwards  fent  into  the  River  of 
Callicoiloan,  and  fold  to  Coge  Commodo ;  That  The 
Worcefier  and  the  Sloop  alfo  took  another  Ship, 
on  which  were  both  Whites  and  Blacks  aboard  j 
but  knew  not  what  became  of  them,  the  Sloop 
going  off  foon  after  the  Engagement,  and  not 
returning  in  three  or  four  Days :    That  this  De- 
ponent was  afterwards   in   a    Moorifh  King's 
Houfe,  with  about  fix  of  The  Worcefier's  Crew, 
and  fuppofed  that   King  was  Coge  Commodo's 
Matter,  who  bargained  for  one  of  the  Ships  that 
were  taken. 

The  faid  John  Bruckley  alfo,  on  the  3d  oi  April, 
1705,  came  before  Sir  Robert  Forbes,  Judge  of 
the  Admiralty,  and  confirmed  his  former  Con- 
feffion ;  adding,  That  the  Men  on  Board  the 
Ship  taken  near  Callicoiloan  were  twelve  or  four- 
teen in  Number,  moft  of  them  white  Men,  and 
he  heard  them  fpeak  Englifh :  That  they  were 
put  into  the  Sloop  and  killed  there,  and  the 
Goods  belonging  to  the  faid  Ship  were  brought 
on  Board  The  Worcefier,  confifting  of  China  Root 
and  four  Chefts  of  Copper  •,  and  the  Copper  was 
fold  at  Bengal,  to  a  Bannian  Merchant  j  and  that 
he  heard  Callantthe  Supercargo,  Czpt&inMadder, 
John  Roberts,  and  Edward  Carry  fay,  that  the 
Ship  they  took  was  Captain  Drummond's  Ship, 
and  belonged  to  the  Scotch  African  Company.— 
And,  laftly,  that  when  The  Worcefier  failed  from 
the  Downs,  he  did  not  know  whither  they  were 
bound ;  but  frequently  heard  it  faid,  they  were 
going  upon  a  Difcovery. 

I  doubt  we  rauft  give  up  our  Countrymen,  Remarks 
and  acknowledge  them  guilty  of  this  barbarous  on  Green'4 
Fact  i  the  Evidence  feems  to  be  too  ftrong  to  'irial. 
be  refilled.     Thefe  are  fome  of  the  Fruits  of 
fuffering  Merchants  to  combine,  and  form  them- 
feelves  into  exclufive  Companies,    who  feldom 
flick  at  any  Villainy  to  monopolize  a  Trade  to 
themfelves  :  Never  was  a  Nation  fo  cruelly  and 
unjuftly  dealt  with,  as  the  Scots  have  been  by  our 
Eaft- India  Company. 

It  was  by  their  Influence,  their  Bribery,  and 
9  X  other 
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other  detefted  Arts,  that  the  Scots  were  driven 
from  their  Settlement  on  the  Iftbmus  of  Darien, 
to  the  unfpeakabie  Damage  of  Great  Britain  in 
general,  as  well  as  of  the  Scots  in  particular  ; 
for  had  the  Scots  been  enabled  or  permitted  to 
maintain  their  Colony  of  New  Edinburgh  till 
the  Beginning  of  Queen  Anne's  Reign,  the  Trea- 
sures of  the  Spanijh  Weft-Indies  could  never  have 
been  fo  effectually  made  ufe  of  by  the  Kings  of 
France  and  Spain,  to  fupport  that  War  againft 
the  Confederates.  We  fhould  either  have  come 
in  for  a  Share  of  thofe  Treafures,  or  at  leaft 
have  prevented  their  being  brought  to  Europe, 
and  employed  againft  us.  We  fuffered  fufficient- 
]y  for  countenancing  and  affifting  our  Eaft- 
India  Company  to  drive  the  Scots  from  thence  ; 
and  this  piratical  Enterprize  was  but  a  Conti- 
nuance of  the  fame  Injuftice  and  Oppreffion, 
and  was  entered  upon  with  the  like  View  of  ex- 
pelling the  Scots  from  the  Eaft-India  Trade,  by 
Force  or  Fraud. 

The  Eaft-India  Company,  by  Virtue  of  the 
Acts  of  Parliament,  pafTed  for  their  Eftablilh- 
ment  after  the  Revolution,  looked  upon  them- 
felves,  poffibly,  to  be  authorized  to  exclude  all 
other  Nations  from  that  Traffick,  as  well  as  their 
Fellow-Subjects  ;  or  what  had  they  to  do  to  fall 
upon  the  Scots  in  this  Manner,  who  were  then 
as  independent  of  England  as  any  other  People  ? 
But  this  was  a  Leffon  they  had  learned  from  the 
Portuguefe  and  Dutch. 

The  Portuguefe,  for  many  Years  after  they 
found  out  the  Way  to  the  Eaft-Indies  by  the 
Cape  of  Good  Hope,  claimed  thefe  Seas  as  their 
own,  and  made  no  Scruple  of  feizing  or  fntking 
Dutch  and  Englifh  Ships,  or  thofe  of  any  other 
Nation,  that  prefumed  to  trade  with  the  People 
of  China  or  India  without  their  Leave  ;  which 
gave  the  Englifh  and  Dutch  a  fair  Occafion  of 
afferting  their  Right  of  navigating  thofe  Seas, 
and-  of  trafficking  and  correfponding  with  the 
Indian  Princes  ;  and  this  at  Length  proved  the 
Ruin  of  the  Portuguefe  in  that  Part  of  the 
World  ;  the  Englifh -and  Dutch  driving  them  from 
their  principal  Settlements,  and  planting  them- 
felves  in  their  Room.  The  Dutch  afterwards 
treacheroufly  and  cruelly  expelled  the  Englifh 
from  the  Spice  Iflands,  their  moft  valuable  Ac- 


quifitions  in  India,  and  then  fct  up'  the  fame  i7cj. 
Pretence  the  Portuguefe  had  done,  that  no  Na-  4  Annae* 
ti.on  had  a  Right  to  intermeddle  in  the  Spice  ,s^*vv> 
Trade  but  themfelves  ;  which  we,  their  good- 
natured  Bubbles,  have  permitted  them  to  mono- 
polize ever  fince  •,  and  though  they  will  not  fuf- 
fer  us  to  trade  with  any  Country  where  the  fine 
Spicesgrow  at  this  Day,  yet  have  they  wheedled 
us  into  their  Meafures  fo  far,  that  we  are  be- 
come their  Bullies  and  Tools,  to  exclude  the 
Emperor  and  all  other  Nations  from  a  Share  in 
that  lefs  profitable  Trade  which  they  are  pleafed 
to  fuffer  us  to  carry  on  ftill  in  India.  I  muft 
confefs,  it  is  paft  my  Comprehenfion,  to  under- 
ftand  what  Right  we  or  the  Dutch  have  to  ex- 
clude any  European  Nation  from  trading  with 
the  Princes  and  People  of  India,  and  to  give 
Orders  to  fink  the  Ships  and  murder  the  Mert 
that  frequent  thofe  Seas  without  their  Permiflion ; 
though  I  make  no  manner  of  Queftion,  that  it 
was  upon  this  fuppofed  Right  the  Eaft-India 
Company  had,  of  excluding  all  other  Nations 
from  that  Trade,  that  they  fitted  out  The  Wor- 
cefter  to  deftroy  Captain  Drummond,  who  went 
out  in  the  Service  of  the  Scots  Eaft-India  Com- 
pany. 

But  here  we  find  how  dangerous  it  is  to  be 
thelnftruments  to  execute  fuch  inhuman  Orders  : 
Thofe  who  employed  thefe  Wretches  to  perpe- 
trate  this  Viliany,  pretended  they  would  defend 
them,  or  at  leaft  procure  their  Pardon  if  they 
were  convicted  ;  but  I  don't  find  they  ever  made 
any  Application  to  the  Throne  in  their  Behalf: 
They  were  afhamed  of  the  Action,  probably, 
and  left  their  miferable  Agents  to  fuffer  for  their 
Credulity.  If  there  be  no  Truft  in  Princes,  in  fuch  ■ 
Cafes,  much  lefs  can  a  Man  confide  in  rafcally 
Companies. 

It  is  impofiible  not  to  reflect  on  the  Juftice  of 
Providence  alfo  in  this  Cafe,  which  brought 
thefe  Villains,  a  great  deal  out  of  their  Way,  to 
the  only  Place  in  the  World  where  their  Crimes 
would  have  been  enquired  into,  and  punifhed  as 
they  deferved  :  No  Nation  in  Europe,  but  the 
Scots,  had  been  wronged  by  them,  and  no  other 
People,  therefore,  could  have  had  that  Reafon 
to  fee  Juftice  executed  upon  them. 


llc6-  The  Trial  of  Robert  Fielding,   Efq;   for  Bigamy,  n°* 


5  Annas. 

Fielding'* 
Trial. 


5  Annas. 


<TheInh&- 
tnettt. 


at  the  Old-Baity,  London,  on  the  zLth  of  December,  1 706.  ^"^ 

5  Anna. 

T*  H  E   Indictment  charged,   That  the  faid 
Robert  Fielding,  late  of  the  Parifh  of  St, 


James's,  Weftminfter,  in  the  County  ofMiddlefex, 
did,  on  the  othof  November,  4th  of  Q^Anne,  at 
the  Parifh  aforefaid,  take  to  Wife  Mary  Wadf- 
ivorth,  Spinfter ',  and  that  afterwards,  on  the  25th 
of  the  fame  Month  of  November ,  he  did,  at  the 
Parifh  of  St.  Martin's  in  the  Fields,  in  the  faid 
County,  felonioufly  take  to  Wife  the  Moft  No- 
ble Barbara  Dutchefs  of  Cleveland,  his  faid  for- 
mer Wife,  Mary,  being  then  alive  ;  againft  the 
Queen's  Peace,  and  the  Form  of  the  Statute  in 
that  Cafe  made  and  provided. 


It  appeared,  by  the  Evidence,  that  Mrs.  De-  Vbe  Eui- 
leau,  a  beautiful  young  Widow,  was  left  worth  ^nce- 
fixty  thoufand  Pounds,  by  her  late  Husband 
Mr.  Deleau  ;  and  that  in  Augv.ft,  1705,  Mr. 
Fielding,  the  Prifoner,  applied  himfelf  to  one 
Mrs.  Streighis,  and  confuted  her  how  he  might 
procure  Accefs  to  that  Lady.  Mrs.  Streights  in- 
formed him,  fhe  had  little  Knowledge  of  Mrs. 
Deleau  herfelf,  but  that  there  was  one  Mrs.  Vil-. 
lars,  her  Acquaintance,  who  ufed  to  cut  the 
Lady's  Flair,  that  'might  be  ferviceable  to  him 
in  that  Affair  -,  and  thereupon  Mrs.  Streights 
was  authorized  by  Mr.  Fielding  to  offer  Mrs.  Vil-  ' 

lars 
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if  fhe  would  ufe  her  Endeavours  to 
promote  a  Match  between  Mr.  Fielding  and  Mrs. 
Deleau.  Mrs.  Villars,  it  feerris,  undertook  to 
ferve  the  Major-General  (Fielding) ;  but  finding 
he  had  little  or  no  Knowledge  of  Mrs.  Deleau, 
and  that  his  Project  was  altogether  romantick, 
fhe  introduced  him  to.Mrs.  Mary  Wadfwortb,  an 
Acquaintance  of  hers,  who  had  agreed  with  Mrs. 
Villars  to  perfonate  Mrs.  Deleau  ;  and  Mr. 
Fielding  was  married  to  Mrs.  Mary  Wadfwortb, 
at  his  own  Lodgings,  by  a  Popifh  Prieft,  on 
the  9th  of  November,  1705  ;  the  Prieft  per- 
forming the  Ceremony  in  Latin  ;  only  when  he 
came  to  the  contracting  Part,  Mrs.  Wadfwortb 
infilled,  that  this  fhould  be  in  Englijh,  and  the 
Prieft  accordingly  demanded  of  Mr.  Fielding, 
If  he  would  have  this  Gentlewoman  to  be  his  wed- 
ded Wife  ?  He  anfwered,  Tesy  with  all  my  Heart ; 
and  then  asking  Mrs.  Wadfwortb,  If  fhe  would 
have  this  Gentleman  for 'her  Hufband?  She  anfwer- 
ed, Tes  ;  and  the  Ceremony  being  concluded, 
they  went  to  Bed  together,  and  lay  till  Morn- 
ing ;  and  the  WitnefTes  faw  them  in  Bed  toge- 
ther feveral  'Times  afterwards  ;  nor  did  Mr. 
Fielding  difcover  he  had  been  impofed  upon  till 
the  May  following,  and  yet  did  he  in  the  Interim 
(though  he  believed  himfelf  married  to  that 
great  Fortune  Mrs.  Deleau),  marry  the  Dutchefs 
of  Cleveland,  viz.  on  the  25th  of  the  fame  Month 
of  November,  1735  ;  and  lay  fometimes  with 
the  Dutchefs,  and  fometimes  with  Mrs.  Wadf- 
wortb, at  his  own  Lodgings  •,  for  Mrs.  Wadf- 
wortb, who  perfonated  Mrs.  Deleau,  pretended, 
fhe  durft  not  declare  her  Marriage  publickly, 
and  admit  him  to  go  to  her  Houfe,  for  fear  of 
•difobliging  her  Father,  from  whom  fhe  had 
great  Expectations. 

Mr.  Fielding  imagining  he  had  been  fure  of 


Mrs.  Dekau's  Fortune,    ufed  the  Dutchefs  of    1705. 
Cleveland  very  barbaroufly,  who  complaining  to  l^ff!^\ 
fome  Noble  Peers,    her  Sons,    they  difcovered 
fomething  of  his    Marriage    with   Mrs.   Wadf- 
wortb, and  procured  Mrs.  Villars,  and  Souther, 
Mr.   Fielding's   Man,    to    appear  as   WitnefTes 
againft   him ;    and    Mr.    Fielding    being   con-  Contested 
victed  of  Felony,  in  marrying  two  Wives,  the  °fFdon^' 
Dutchefs  was  releafed  from  her  Tyrant ;    and 
the  Beau  had  the  Mortification  to  find  himfelf 
tricked  by  two  Women  of  the  Town,  on  whom 
the  cowardly   Poltroon  took  his  Revenge  by 
beating  them,  but  could  never  break  the  Shack-  ' 

les  he  had  taken  fo  much  Pains  to  put  on. 

From    this  Tranfaction    we    may   obferve,- 
1 .  That  a  Marriage  by  a  Popifh  Prieft  is  good  Remark* 
in  our  Law.  Sftgliu 

1.  That  the  Marriage-Contract  may  be  per-  "°*  '"' 
formed  without'  naming  Names,  even  where 
one  of  the  Parties  perforates  another  :  If  the 
Contract  be  mutual,  and  the  Man  fays  no  more 
than,  /  take  this  Woman  (or  this  Lady)  to  be 
my  wedded  Wife ;  and  the  Woman  fays,  /  take 
this  Man  (or  this  Gentleman)  for  my  Hufband, 
it  is  a  legal  Marriage ;  they  are  Man  and  Wife  to 
all  Intents  and  Purpofes. 

Nay,  if  the  Confent  of  the  Parties  is  not  de- 
manded by  a  Prieft,  but  by  a  Layman,  and 
they  mutually  confent  to  be  Man  and  Wife  in 
Words  of  prefent  Tenfe,  it  is  fuch  a  Contract 
(where  there  is  Proof  of  it)  as  can  never  be 
avoided :  And  if  it  be  not  a  perfect  Marriage, 
yet  either  Party  may  compel  the  other  to  fo- 
lemnize  fuch  a  Marriage  in  a  Church ;  and  if 
either  Party  fhould  marry  another  after  fuch  a 
Contract,  he  or  fhe  may  be  compelled  to  return 
to  their  firft  Spoufe ;  their  IfTue  by  any  other 
are  illegitimate. 


i7o3.  The  Trial  of  Tames  Stirling,  Laird  of  Keir,  Ar- 
chibald  Seaton,  Laird  of  Touch,  Archibald 
Stirling,  Laird  of  Carden,  Charles  Stirling, 
Laird  of  Kippendavie,  and  Patrick  Edmonson, 
for  Hinzfi-Treafm,  at  Edingburgh,  the  i  5  th  of  November, 
1708.     7  Anna. 


Stirling'! 
atrial. 


1708; 
7  Annas.' 


VhelndiB-  f  ■  1HE    Indictment    charges    the   Prifoners 
mm.  J^     w;tj1  HighTreafon,  in  afTembling  in  Arms 

at  the  Time  the  Pretender  and  a  Body  of  French 
Forces  were  upon  the  Coaft  of  Scotland,  in  the 
Year'1707,  with  an  Intent  to  join  them  •,  and 
for  correfponding  with  the  Enemy. 


There  being  no  Proof  for: what  Intent  the  A quitted 
Prifoners  .afTembled,  or  of  their  correfponding  fir  Want 
with  the  Enemy,  they  were  acquitted.  of  Proof 

This  being  a  foreign  Trial,  and- of  no  great 
Moment,  I  forbear  to  enlarge  upon  it,  that- 1  may 
have  '  the  more  Room  for  tbofe  that .  deferve  our 
Atiintion  better. 

• 


The 
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i  a2L  The  Triai  of  Doilor  Henry  Sacheverell,  for High  7 ^ 
^TC  Crimes  and  Mi/demeanors,  before  the  Houfe  of  Peers,  .in  "^^ 
SSn*      Wejiminfter-Hall,  in  the  Months  of  February  and  March, 


rj£  Com- 
plaint of 
his  Ser- 
mons. 


Voted/can- 
dalous,Scc 


He  is  im- 
peached- 


mfuf- 

fered  to  be 
bailed. 


Delates 
thereupon. 


170^.     7  &  8  Anna. 

A  Complaint  was  made  in  the  Houfe  of  Com- 
mons on  the  13th  of  December,  1709,  of 
two  printed  Sermons  •,  the  one  intitled,  The 
Communication  of  Sin  ;  preached  at  the  Aflizes  at 
Derby,  the  15th  of  Auguft,  1709  :  And  the  o- 
ther  intitled,  The  Perils  of  falfe  Brethren,  both  in 
Church  and  State1;  preached  before  the  Lord 
Mayor  and  Citizens,  at  the  Cathedral  of  St. 
Paul's,  on  the  fifth  of  November,  1709,  by 
Henry  Sacheverell,  D.D..  And  feveral  Paragraphs 
thereof  being  read,  it  was  refolved, 

That  the  faid  Sermons  were  malicious,  fcanda- 
:  lous,  and  feditious  Libels,  highly  reflecting  on 
Her  Majefty  and  Her  Government ;  on  the  late 
happy  Revolution,  and  the  Proteflrant  Succef- 
fion,  and  both  Houfes  of  Parliament ;  tending 
to  alienate  the  Affections  of  Her  Majefty's  good 
Subjects,  and  to  create  Jealoufies  and  Divifions 
amongft  them. 

The  Doctor  being  ordered  to  attend  the 
Houfe  next  Day,  was  called,  and  examined,  If 
he  owned  thofe  Sermons  ?  Which  he  did,  and 
then  withdrew:  When  a  Queftion  being  propo- 
fed,  That  Dr.  Henry  Sacheverell  be  impeached  of 
High  Crimes  and  Mifdemeanors  •,  it  was  thought 
proper  to  call  him  again  firft,  and  demand,  If 
he  had  any  thing  to  offer  to  the  Houfe  in  his 
Excufe  ?  Whereupon  the  Doctor  faid, 

Mr.  Speaker, 

"  T-A  M-very  forry  I  am  fallen   under  the 

"  X  Difpleafure of  this  Houfe:  I  did  not  i- 

"  magine  any  Expreffions  in  my  Sermons  were 

"  liable  to  fuch   a  Cenfure  as  you  have   pafled 

"  upon  them-     If  you  had  been  pleafed.ro  have 

&  favoured  me  fo  far  as  to  have  heard  me   be 

c<  fore  you  pafTed  it,   I  hope  I  fhould  have  ex- 

"  plained  myfelf  fo  as  'to  have  prevented  it". 

After  which,  the  Doctor  was  ordered  to  with- 
draw.; .  and:  it  was  refolded  to  impeach  him  of 
High  Crimes  and  Mifdemeanors :  And  ifar. 
Dolben  accordingly  carried  up  the  Impeach- 
ment to  the  Lords  ;  acquainting  them,  That 
the  Commons  would,  in  due  Time,  exhibit 
Articles  againft  him. 

r  Ariel  the  Doctor,  with  his  Bookfeller,  Mr. 
Henry  Clements,  were  taken  into  Cuftody  of  the 
Serjeant  at  Arms :  And  though  the  Doctor  pe- 
titioned the  Commons  to  be  admitted  to  Bail, 
they  refufe'd  it,  there  being  but  79  Teas  to  1 14 
Noes,  when  the  Queftion  was  put. 

There  were  great  Debates  in  the  Houfe  on 
bailing  the  Doctor:  Some  were  of  Opinion, 
they  had  no  Power  to  take  Bail ;  others  infilled, 
they  had  a  difcretionary  Power  •,  while  a  third 
Party  faid,  If  they  had  it  in  their  Power,  the 
Doctor  did  not  deferve  fo  much  Indulgence : 
Others  faid,  in  Favour  of  Liberty-,  If  they 
could,  they  ought  to  admit  him  to  Bail :  And 
that  they  could  bail  a  Prifoner,  they  argued 
from  the  Equity  and    Reafonablenefs  of  the  I 


Thing,  That  thofe  who  could  commit,  might 
bail  him ;  and  produced  two  Precedents,  viz. 
The  Cafe  of  Mr.  Seymour,  and  that  of  the  Smug- 
glers, impeached  for  High  Crimes  and  Mifde- 
meanors ;  in  one  of  which,  the  Perfons  impeach- 
ed and  committed  by  the  Houfe  of  Commons, 
were  admitted  toTSail  ;  in  the  other,  the  Com- 
mons, upon  their  Petition,  confented  to  bail 
them  ;  and  they  had  been  bailed,  but  the  Sure- 
ties made  Objections  to  the  Condition  of  their 
Bonds,  and  would  not  fuhmit  to  it.  Befides, 
it  was  urged,  that  this  Cafe  was  in  itfelf  bail- 
able •,  and  fo  agreed  by  all  Gentlemen :  And 
that  the  Doctor's  Hardfhip  might  be  the  great- 
er, becaufe  it  was  probable,  if  the  Commons 
did  not  bail  him,  he  muft  lie  in  Cuftody,  when 
bailable  by  Law,  till  after  the  Recefs  of  Parlia- 
ment :  For  the  Articles  not  being  exhibited  to 
the  Lords  againft  him,  it  was  thought,  the 
Lords  would  not  take  him  out  of  the  Cuftody  of 
the  Commons,  and  commit  him  upon  a  general 
Charge  ;  and  till  they  committed  him,  they 
could  not  bail  him  :  This  was  his  Cafe ;  for  up- 
on Application  to  the  Lords,  they  refufed  te 
commit  him,  till  the  Commons  had  exhibited 
their  Articles.  The  Lords  faid,  The  Com- 
mons might  never  exhibit  any  j  and  they  would 
not  do  fo  unreafonable  a  Thing,  as  to  commit 
any  one  on  a  general  Charge.  And  fo  he  lay  a 
Prifoner,  by  the  Commitment  of  the  Houfe  of 
Commons,  in  a  Cafe  bailable  by  Law,  (and  for 
which  there  were  Precedents  of  the  Commons 
admitting  to  BailJ,  from  December  the  14th,  to 
January  the  12  th. 

Mr.  Dolben  carried  up   the  Articles  to  the  Articles 
Lords  on  the  12th  of  January  ;  and  the  Serjeant  carri*du]!- 
at  Arms,  at  the  fame  Time,  delivered  the  Doctor 
to  the  Deputy  Gentleman  Ufher'of  the  Black  Rod  : 
And  the  Doctor  petitioning  the  Houfe  of  Peers 
to  be  admitted  to  Bail,    and  that  he  might  have 
Counfel  affigned  him,    and  a  Copy  of  the  Ar- 
ticles ;  their  Lordfhips  granted  all  his  Requefts:  TheLordi 
And,  on  the  25th  of  January,  Dr.  Sacheverell  bail  the 
attended  the  Houfe  of  Lords,    and  delivered  in  ■°^w*' 
,  his  Anfwer  to   the  Articles   of  Impeachment 
againft  him  ;     which  their  Lordihips   having 
communicated   to   the  Commons,    they  fent  up 
their  Reply  on  the  third  of  February :  And  the 
next  Day,    the   Lords  fent  a  Mefiage  to  the 
Commons,  acquainting  them,    That  they  had 
appointed  the  Thurfday  following  for  the  Trial 
of  Dr.  Sacheverell,    at  the  Bar  of  the  Houfe : 
But  the  Commons  refolving  afterwards,    that 
they  would  be  prefent  at  the  Trial,  as  a   Com- 
mittee of  the  whole    Houfe,     and  acquainting 
their  Lordihips  with  it,  and  defiring  convenient 
Accomodations  might  be  made  for  them  ;    the 
Houfe  of  Peers  ordered  the   Lords  with  White 
Staves,  to  move  Her  Majefty,    to  give  Orders 
for  preparing  a  Place  in  Weftminfter-Hall  for  the 

And  Her  Majefty  thereupon  gave  Or-  ^JJJ, 


Trial 


ders  for  preparing  a 


Court  in  Weftminjler-Hall ;  vVeftmin- 
which  fter-Hall. 
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which  taking  up  fome  Time,  the  Lords  put  off 
the  Trial  till  Monday  the  27th  of  February. 

The  Commons  thereupon  appointed  the  Gen- 
tlemen, who  had  been  of  the  Committee  for 
drawing  up  Articles  againft  the  Doctor,  to  be 
their  Managers  at  the  Trial,  viz.  Sir  John  Hol- 
land Comptroller  of  Her  Majefty's  Houfhold, 
Mr.  Secretary  Boyle, -Mr.  Smith  Chancellor  or 
the  Exchequer,  Sir  James  Montague  Attorney- 
General,  Robert  Eyre,  Efqj  Solicitor-General, 
Robert  Walpole,  Eiq  ;  Treafurer  of  the  Navy, 
Sir  Jofeph  Jekyll,  Mr.  Lechmere,  Mr.  Dolben, 
Sir  Thomas  Parker,  Sir  Peter  King  Recorder  of 
the  City  of  London,  Sir  John  Hatvles,  the  Lord 
William  Paulet,  the  Lord  Coningsby,  Mr.  Spen- 
cer Cowper,  Mr.  Thompfon,  Lieutenant-General 
Stanhope,  Lieutenant- General  Mor daunt,  Mr. 
Compton,  and  Sir  David  Dalrymple. 

On  Monday  the  27th  of  February,  being  the 
Day  appointed  for  the  Trial,  the  Lords  came 
down  from  their  Houfe,  about  ,  Noon,  to  the 
Court  erected  in  Wefiminfter-Hall :  And  the 
Commons  having  taken  the  Places. provided  for 
them,-  the  Serjeant  at  Arms  made  Proclamation 
for  the  Doctor  to  appear  and  fave  his  Bail; 
whereupon  he  came  to  the  Bar,  and  kneeled  •, 
his  Counfel,  Sir  Simon  Harcourt,  Mr.  Dodd,  Mr. 
Phipps,  Mr.  Dee,  and  Dr.  Henchman,  Handing 

near  him. 

The  Lord  Chancellor  Cowper  then  command- 
ed the  Doctor  to  rife  •,  and  Proclamation  being 
made  for  the  Profecutors  to  appear  and  make 
good  their  Charge,  the  Lord  Chancellor  ac- 
quainted the  Doctor,  that  it  was  unneceffary  to 
give  him  any  Directions  for  his  Defence,  the 
Lords  having  afligned  him  Counfel ;  adding, 
That  they  had  alio  made  an  Order  for  fum- 
moning  his  WitnelTes,  and  admitted  him  to 
Bail,  on  the  firit  Application,  that  he  might  be 
the  better  able  to  provide  for  his  Defence  ;  and 
that  he  had  all  the  Time  he  defired  to  prepare 
himfelf;  and  ought  ever  to  remember  their 
Lordships  Indulgence  to  him. 

Then  the  Articles  of  Impeachment  were  read  : 
The  Preamble  whereof  recites,  That  the  late 
King  William,  when  Prince  of  Orange,  under- 
took, with  an  armed  Force,  a  glorjous  Enter- 
prize,  for  delivering  this  Kingdom  from  Po- 
pery and  Arbitrary  Power ;  in  which  he  was 
joined  and  aflifted  by  many  Subjects  of  this 
Realm,  well  affected  to  their  Country  :  And 
that  God  being  pleafed  to  crown  it  with  Succefs, 
the  late  happy  Revolution  took  Effect,  and  was 
eftablifhed  :  And  whereas  the  faid  glorious  En- 
terprize  had  been  approved  by  feveral  Acts  of 
Parliament,  declared  to  be  necelTary,  and  that 
the  fame  ought  to  be  juftified  •,_  and  the  happy 
Confluences  of  it  were  the  Enjoyment  of  God's 
true  Religion,  and  the  Laws  and  Liberties  of 
the  Kingdom  •,  the  uniting  the  Subjects  in  Inte- 
reft  and  Affection,  by  a  Toleration  of  DiiTenters  •, 
the  Prefervation  of  Pier  Majefty,  the  Succeflion 
of  the  Crown  in  the  Protestant  Line,  and  the 
Union  of  the  two  Kingdoms :  And  whereas 
the  Lords  and  Commons,  did,  by  their  Addrefs 
of  17  Dec.  1705,  lay  before  Her  Majefty  their 
Refolution,  That  the  Church  of  England, 
which  was  refcued  from  the  extremeft  Danger 
by  King  William  III.  was,  by  God's  Blefling, 
under  Her  Majefty  in  a  molt  fafe  and  flourifh- 
ing  Condition  '•,  and  that  whoever  goes  about  to 


infinuate,  that  the  Church  is  in  Danger  under  i7°9-i°- 
Her  Majefty's  Administration,  is  an  Enemy,  to  ^"^y 
the  Queen,  the  Church,  and  Kingdom:  And 
did  befeech  Her  Majefty  to  take  effectual  Mea- 
fures  for  punifhing  the  Authors  of  fuch  Reports  : 
And  Her  Majefty  ilTued  Her  Proclamation  ac- 
cordingly ;  yet  the  faid  Henry  Sacheverell  had 
preached  two  Sermons,  and  printed  them,  with 
a  wicked,  malicious,  and  feditious  Intention 
to  fubvert  Her  Majefty's  Government  and  the 
Proteftant  Succeflion  ;  to  defame  Pier  Majefty's 
Administration  to  afperfe  the  Memory  of  his 
late  Majefty,  to  condemn  the  Revolution,  .  ar- 
raign the  Refolutions  of  both  Houfes  of  Parlia- 
ment, create  jealoufies  and  Divifions  among 
Her  Majefty's  Subjects,  and  incite  them  to  Se- 
dition and  Rebellion. 

Art.  1.  That  the  laid  Henry  Sacheverell,  in 
his  Sermon  preached  at  St.  Paul's,  doth  fuggefl 
and  maintain,  That  the, necelTary  Means  ufed  tor 
bring  about  the  Revolution,  were  odious  and 
unjuftifiable :  That  his  late  Majefty  in  his  De- 
claration, difclaimed  the  leaft  Imputation  of 
Refiftance  :  And  that  to  impute  Refiftance  to 
the  Revolution,  is  to  caft  black  and  odious  Co- 
lours upon  his  late  Majefty  and  the  faid  Revo- 
lution. 

Art.  2.  Was  in  Subftance,  That  he  had  fug- 
gefted  and  maintained,  That  the  Toleration  was 
unreafonable,  and  the  Allowance  of  it  unwarrant- 
able ;  and  reflected  on  Archbifhop  Grindatt. 

Art.  3.  Imported,  That  he  did  falfly  and  fe- 
ditioufly  fuggeft  and  aflert,  That  the  Church  of 
England  was  in  great  Peril  and  Ad verfity  under 
Her  Majefty's  Administration,  contrary  to  the 
Votes  of  both  Houfes. 

Art.  4.  That  he  did  falfly  and  malicioufly  fug- 
geft, ThatHer  Majefty's  Administration,  both  in 
Ecclesiastical  and  Civil  Affairs,  tended  to  the 
Destruction  of  the  Conftitution :  And,  that 
there  were  Men  of  Characters  and  Stations  in 
Church  and  State,  who  were  fajfe  Bretheren  j 
and  did  themfelves  undermine,  and  betray,  and 
encourage  and  impower  others  to  undermine 
and  betray  the  Conftitution  :  That  as  a  publick 
Incendiary,  he/fomented  Divifions,  and  excited 
Her  Majefty's  Subjects  to  Arms  and  Violence: 
And  that  his  feditious  Suggeftions  might  make 
the  ftronger  Impressions,  he  did  wreft  and  per- 
vert divers  Paffages  of  holy  Scripture. 

All  which  they  were  ready  to  prove,  from  the 
faid  Sermons. 

Then  the  Doctor's  Anfwer  was  read,  where- 
in he  denies,  he  preached  or  printed  the  faid 
Sermons  with  a  malicious  Intent,  as  the  Pre- 
amble to  the  Articles  charges;  but  fays,  he 
was  induced  to  print  the  Derby  Sermon  at  the 
Request  of  the  Grand  Jury,  who  declared 
their  Approbation  of  it ;  and  the  faid  Lord 
Mayor  having  expreffed  his  Liking  of  the  Ser- 
mon preached  at  St.  Paul's,  he  did,  at  his  Re- 
quest, caufc  that  Sermon  to  be  printed,  and  de- 
dicated to  him. 

1.  And  in  anfwer  to  the  first  Article,  he  de-  jnfweru 
nies,  That  he  fuggefted,   that   the   neceffary  thefrft 
Means  ufed,  to  bring   about   the   Revolution  ^rticie- 
were  odious,  and  unjuftifiable;  but,  on  the  con- 
trary, endeavoured  to   clear  the  Revolution, 
and  his  late  Majefty,  from  the  black  and  odi- 
ous Colours  caft  upon  both. 

0  Y  That 
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1-09 -to.  That  he  had,  indeed,  maintained,  that  his  late 
S  Annas.  Majefty  difclaimed  the  Imputation  of  Refi- 
^^V^*^  fiance  :  But  it  was  fuch  a  Reiiftance  as  tended 
to  a  Conqueft,  as  appeared  from  that  Part  of 
the  Declaration  he  referred  to  ;  and,  as  he  de- 
figqed  this  for  the  Honour  of  the  late  King, 
it  could  not  be  taken  as  a  Reflection  on  him  : 
And  obferved  that  his  Majefty  in  that  Decla- 
ration affirmed,  'That  bis  Expedition  was  intended 
for  no  other  Defgn  bat  to  have  a  free  and  lawful 
Parliament. 

As  to  his  (the  Doctor's)  maintaining  in  his 
Sermons,  That  thofe  who  imputed  Reiiftance 
to  the  Revolution,  call  black  and  odious  Co- 
lours on  the  Revolution,  and  his  late  Majefty  , 
he  anfwered,  that  thofe  whom  he  defcribed,  as 
cafting  black  and  odious  Colours  on  the  Re- 
volution, were  not  thofe  who  imputed  Reii- 
ftance to  it,  but  thofe  who  taught,  contrary  to 
Law  and  Gofpel,  that  the  People  were  the  O- 
iigi'na-1  of  Power,  could  cancel  their  Allegi- 
ance at  Pleafure,  and  call  their  Sovereign  to 
Account  for  High-Treafon  againft  his  Subjects, 
and  even  dethrone  and'  murder  him  for  a  Cri- 
minal ;   as  they  did  the  Royal  Martyr. 

That  he  could  not  find  he  had  given  the 
leaft  Colour  for  the  Accufation  exhibited  in 
this  Article,  unlefs  by  his  afferting,  The  utter 
Illegality  of  Rejijlance  to  the  Supreme  Power ,  upon 
any  Pretence  whatfoever  \  for  which  A  fie rt  ion  he 
had  the  Authority  of  the  Church  of  England 
in  her  Homilies,  ready  to  be  produced  •,  and 
was  advifed,  that  the  faid  AfTertion  was  agree- 
able to,  and  warranted  by  the  Laws  of  the 
Land,  and  divers  Ads  of  Parliament  now  in 
Force  ;  and  therefore  hoped  he  fhould  not 
fuffer  for  afferting  the  Doctrine  of  Non-Refi- 
Ttance  to  the  Supreme  Powers.  But  if  this 
Doctrine  was  declared  erroneous, and  he  fhould 
fuffer  for  afferting  it,  he  trufted  that  God  would 
enable  him  to  lhew  his  Steady  Belief  of  this 
Doctrine,  by  a  meek  and  patient  Refignation 
to  whatever  fhould  befall  him  on  that  Ac- 
count. 
Jvpwerto  1.  In,  anfwer  to  the  ad  Article,  which 
Art.  z.  charged  him  with  maintaining,  That  the  Tole- 
ration granted  by  Law  was  unreafonable,  and 
the  Allowance  of  it  unwarrantable  5  he  could 
not  inform  himfclf,  that  a  Toleration  had  been 
granted  \  but  admitted,  an  Act  paffed  \W.$$ 
^.exempting  their  Majefty's  Proteftant  Sub- 
jects from  the  Penalties  of  certain  Laws  ;  which 
Exemption  he  no  where  fuggefted  to  be  unrea- 
fonable, or  the  Allowance  of  it  unwarrant- 
able. 

But  he  did,  indeed,  fuggeft  it  to  be  one 
Part  of  the  Characters  of  a  Falfe  Brother, 
upon  all  Occafions  to  defend  Toleration  and  Liber- 
ty of  Conference,  and,  to  excufe  the  Separation ,  lay 
the  Fault  upon  the  true  Sons  of  the  Churchy  for 
carrying  Matters  too  high. 

And  as  to  his  reflecting  on  Archbifhop  Grin- 
dall,  he  hoped  he  might  be  excufed  \  becaufe 
the  Archbifhop  had  incurred  the  Difpleafure  of 
fo  good  and  pious  a  Princefs  as  Queen  Elizabeth  ; 
and  was  fufpended  till  the  Day  of  his  Death 
for  permitting  Innovations  in  the  Church.  How- 
ever, he  hoped,  that  no  Words  fpoken  of  an 
Archbifhop  iao  Years  after  he  was  dead,  would 
amount  to  a  High  Crime  and  Mifdemeanor. 


3.  To  the  third  Article,  he  anfwered.  That  1709-*^ 
he  denied   he  afferted  the  Church  of  England  JJjjS; 
was  in  Danger  under  Her  Majefty's  Admini-  jn:-rxer  te 
ftration,    or   intended  to  arraign  the  Vote  di  jit.  3. 
both   Houfes  :  But  he  acknowledged   he   had 
fuggefted,  that  the  Church  was  in  Danger  from 

out  National  Sins,  from  Vice  and  Infidelity,  as  ic 
was  declared  to  be  by  an  Act  of  Parliament 
0  &  10  IV.  III.  And  he  conceived,  firice  the 
palling  of  that  Act,  the  deteftable  Crimes,  for 
the  Suppreffing  whereof  that  Act  was  made, 
were  greatly  encreafed. 

That  the  Vote  of  both  Houfes,  made  four 
Years  ago,  concerned  thofe  only  who  then  in- 
finuated  the  Church  was  in  Danger  from  her 
Majefty's  Adminiftration  •,  and  could  not  be 
prefumed  to  affect  thofe  who  now  fuggefted  the 
Chriftian  Faith  was  endangered  by  thofe  Athe- 
iftical  and  Irreligious  Principles  which  were 
daily  propagated  from  the  Prefs  amongft  us.    I 

4.  To  that  Part  of  the  4th  Article,  which  j„fw„  f, 
charges  him  with  fuggefting  that  her  Majefty^  Art.  4. 
Adminiftration  tends  to  the  Deftru&ion  of  the 
Conftitution  ;   he  anfwers,  he   hath  not  men- 
tioned her  Majefty's  Adminiftration,   or   her 
Minifters,  in  either  of  his  Sermons  \  and   was 

fo  far  from  cenfuring  it,  that  he  had  reckoned 
it  among  the  ineftimable  Bleliings  that  were 
owing  to  our  Deliverance  commemorated  on 
the  5th  of  November,  That  Her  Majeftyt  the 
good  and  pious  Relic!  of  the  Royal  Family *,  Jits  now 
happily  upon  the  Throne  of  her  Aneeflors  ;  and  prays, 
that  God  may  long  preferve  Her,  for  the  Comjort 
and  Support  of  the  Church  ;  and  pwfejfes,  that 
what  he  fpoke,  proceeded  from  a  Under  Concern 
for  Her  Majefty's  Perfon  and  Government. 

As  to  his  fuggefting  that  there  are  Men  tf 
Charcttlers  and  Stations  in  Church  and  State, 
that  do  weaken,  undermine,  and  betray  the 
Church,  &c.  He  denies  he  fuggefts  fuch 
Things  of  Men  of  Characters  and  Stations  in 
Church  and  State.  For  where  hefpeaks  of  thofe 
who  weaken,  undermine^  and  betray ',  and  encourage 
and  put  it  in  the  Power  of  our  prof ejfed  Enemies, 
to  overturn  and  deftroy  the  Conftitution  -,  there 
Men  of  Characters  and  Stations  were  not  men- 
tioned by  him  :  And  when  he  mentions  Men 
of  Characters  and  Stations,  twelve  Pages  after- 
wards, he  fays  nothing  of  weakening,  under- 
mining, or  betraying,  or  putting  it  in  the 
Power  of  others  to  overturn  the  Conftitution  -% 
and  hopes  he  fhall  not  be  anfwerable  for  a 
fuppofed  Reflection,  which  depends  upon  the  - 
Conjunction  of  PafTages  widely  diftant,  and  fo 
little  relating  to  each  other. 

And  as  to  that  Part  of  the  Charge  in  this 
Article,  That  as  a  publick  Incendiary,  he  per- 
fuaded  Her  Majefty's  Subjects  to  keep  up  Di- 
ftinctions of  Factions  and  Parties,  and  foment- 
ed Divisions  ;  he  had,  on  the  contrary,  in  that 
Sermon,  complained  of  thofe  who  had  villain- 
oufly  divided  us  with  knavifh  Diftinctions  of 
High  and  Low  Churchmen  ;  and  wifhed  that 
thofe  invidious  Diftinctions  were  loft  :  And  had 
condemned  thofe,  who  by  falfe  Infinuations, 
and  railing  groundlefs  Jealoufies  and  Fears, 
embroiled  the  Publick,  and  would  bring  us 
into  Confufion :  And  was  fo  far  from  exciting 
or  ftirring  up  Her  Majefty's  Subjects  to  Arms 
and  Violence,    that  he  had  afferted  the  utter 

Ille- 
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8  Anna.  Upon  any  Pretence  whatfoever ;  which  he  ap- 

U^W  prehended  to   be    the  chief,    if  not    the  only 

Ground,  of  the  Charge  exhibited  againft  him 

in  the  firft  Article. 

That  he  hoped  what  he  had  faid  in  the  De- 
dication of  the  Derby  Sermon,  That  there  are 
not  "wanting  Jome  to  preach  the  Truth,  and  others 
to  fupport  it,  at  the  Expence  of  their  Lives  and 
Fortunes -,  would  not  be  conftrued,  as  exciting 
Her  Majefty's  Subjects  to  Sedition  and  Rebel- 
lion -y  fince  that  Truth  which  he  commends  fome 
for  Preaching,  and  others  for  Supporting,  is 
by  him  oppofed  to  the  Attempts  of  thofe  who 
betray  and  run  down  the  Principles  and  Inte- 
refts  of  our  Church  and  Conftkution;  and  lince 
he  there  defervedly  commends  the  High  She- 
riff of  that  County,  on  account  of  his  fteady 
Loyalty  and  Zeal  to  ferve  her  Majefty  and  the 
Government,  for  which  he  hath  been,  fo  re- 
markably diitinguifhed. 

:jn  the  Sermon  preached  at  St.  Paul'$y  he  doth 
indeed  excite  Chriftians,  To  put  'on  the  whole 
Armour  of  God,  as  wrefling,  not  only  agamji 
Flejh  and  Blood,  but  againft  Principalities,  againft 
Powers t  againft  the  Rulers  of  the  Darhiefs  of  this 
World;  againft  Spiritual  Wickednefs  in  Hi*h 
Places:  But  he  hath  learned  from  the  fame  St. 
Pauly  That  the  Arms  of  Refiftance  taken  up 
by  Subjc&s  againft  the  Higher  Powers,  are  no 
Pare  of  that  Spiritual  Armour  -,  and  the  Prin- 
cipalities and  Powers  by  him  mentioned,  being 
plainly  diitinguifhed  from  Flcfh  and-JBlood,  can- 
not, he  thinks,  be  fo  far  mifinterpretcd,  as  to 
be  undcrftood  of  Earthly  Potentates  and 
Rulers. 

And  as  to  fo  much  of  the  faid  4th  Article, 
whereby  it  is  charged,  that  he,  the  faid  Henry 
Sacheverell  doth  wickedly  wreft  and  pervert  di- 
vers Texts  and  PafTages  of  Holy  Scripture, 
that  his  faid  malicious  and  feditious  Suggefti- 
ons  may  make  the  ftronger  Impreffions  upon 
the  Minds  of  Her  Majefty's  Subjects;  the  laid 
Henry  Sacheverell  fays,  That  having  no  malici- 
ous or  feditious  Suggestions  to  imprint,  he  could 
not  intend  to  wreft  any  PafTages  of  the  Holy 
Scripture  to  that  wicked  Purpofe.  And  hard 
is  the  Lot  of  the  Minifters  of  the  Gofpel,  if  when 
they  cite  the  Word  ofGcd  in  their  general  Exhor- 
tations to  Piety  and  Virtue,  cr  in  their  Reproofs  of 
Men's  TranfgrcJJions,  or  where  they  are  lamenting 
the  Difficulties  and  Conflicls  with  which  the  Church 
of  Chnjl,  whiljl  Militant  here  on  Earthy  mufi  al- 
ways Jtruggle  ;  the  fever al  Texts  and  Pajfages  by 
them  cited,  pall  be  faid  to  have  been  by  them  meant 
of  particular  Perfons  and  Things,  and  pall  be  con- 
ftrued in  the  moft  Criminal  Senfe,  and  be  made,  by 
fuch  CcnftrucJion,  one  Ground  of  an  Impeachment 
for  High  Crimes  and  Mifdemeanors. 
VheRepli-  1  hen  the  Replication  of  the  Commons  to 
cation  of  the  Doctor's  Anfwer  was  read,  wherein  they 
the  Gm-  avcr  tne  Charge  againft  the  faid  Henry  Sache- 
mvi'  verell  to  be  true,  and  that  he  his  guilty  in  fuch 
Manner  as  he  ftands  impeached. 

After  which  the  Lord  Chancellor  ifltimating 

to  the   Commons,    that    they    might  proceed 

with   their  Evidence,  Mr.  Attorney  General, 

(one  of  the  Managers)  faid, 

Mr.  At-         My   Lords,  by  Command   of  the  Knights, 

umeyopsns  Citizens,  and  Burgeffes,  in  Parliament  affem- 

tbeGmfe.    y^  we  appCar  jn  Behalf  of  all  the  Commons 


of  Great  Britain,  to  make  good  the  Impeach-  1709-15- 
ment  againft  the  Prifoner  at  the  Bar,  Doctor  8  An^\ 
Henry  Sacheverell.  o~v>*> 

The  Mifdemeanors  he  ftands  accufed  of,  are 
fpecified  in  the  Articles  which  have  been  juft 
now  read  to  your  Lordfhips ;  and  the  Facts 
there  charged,  are  faid  to  have  been  done  with, 
a  wicked,  malicious,  feditious  Intention,  to 
undermine  and  fubvert  Her  Majefty's  Govern- 
ment, and  the  Proteftant  Succeffion,  as  by 
Law  cftablifhed  j  to  defame  Her  Majefty's 
Adrniniftration  •,  to  afperfe  the  Memory  o£ 
His  late  Majefty  King  William  -,  to  traduce 
and  condemn  the  late  happy  Revolution  \  to 
contradict  and  arraign  the  Refolution  of  both 
Houfes  of  Parliament ;  to  create  Jealoufies 
and  Divifions  amongft  Her  Majefty's  Subjects  r; 
and  to  incite  therh  to  Sedition  and  Rebellion. 

My  Lords,  if  this  Charge  be  made  good* 
(as  I  am  apt  to  think  it  will)  I  may  prefume  to 
fay,  no  Words  can  either  aggravate  or  alleviate 
the  Offence. 

My  Lords,  our  Proofs  in  this  Cafe  will  ariie 
from  Evidence  which  cannot  be  liable  to  the 
Imputation  of  being  over-awed  by  the  Weight 
of  the  Profecutors,  of  corrupted,  or  perverted  ; 
for  out  of  his  own  Mouth  we  Ihall  charge  him, 
and  by  his  own  Words  and  Sermons  wefhall 
convici  him. 

My  Lords,  I  can  with  Truth  fay,  That  it 
is  no  fmall  Trouble  to  the  Commons  of  Great 
Britain,  to  have  this  Occafion  of  coming  in  this 
Manner  before  your  Lordfhips  :  Could  they 
have  fatisfied  themfelves  that  Her  Majefty's 
Honour,  the  Safety  of  her  People,  and  the 
Proteftant  Succeffion  as  by  Law  eftablifhed,  were 
not  highly  concerned  to  bring  this  Man  to 
fbeedy  Juftice,  they  could  very  willingly  have 
fpared  your  Lordfhips  this  Trouble. 

But  when  they  confidered,  of  what  import 
it  was  to  the  Nation ,  how  much  it  concerned 
the  very  Being  of  our  Conftitution,  to  dif- 
countenance  and  put  an  End  to  fuch  fort  of 
feditious  Proceedings,  as  the  Doctor  and  fome 
others  of  his  Brethren  have  been  lately  prac- 
ticing in  divers  Parts  of  the  Kingdom,  they 
could  not  think  otherwffe,  than  that  it  was 
Matter  fit  for  the  Grand  Inqueft  of  the  Nation 
to  take  Notice  of:  And  finding  it  to  be  a 
Caufe  of  fo  great  Moment  to  the  Publick,  they 
judged  it  fit  to  be  taken  under  their  own  Ma- 
nagement, and  not  truft  it  to  the  Decifion  of 
any  inferior  Tribunal.  And,  my  Lords,  it 
muft  be  agreed,  that  your  Lordfhips  are  the 
only  proper  Judges,  when  the  whole  Commons 
of  Great  Britain  find  it  necefTary  to  be  the  Pro- 
fecutors:  Nor  can  Dr.  Sacheverel  have  any  juft 
Caufe  to  complain  of  this  Manner  of  Proceed- 
ing, when  it  gives  him  Co  publick  an  Oppor- 
tunity of  defending  himfelf  (if  his  Innocence 
can  clear  hirn);  and  what  can  he  defire  more, 
when  he  lies  under  fo  heavy  an  Accufation, 
than  to  have  your  Lordfhips  for  his  Judges, 
who  have  already  lhewn  your  great  Indulgence 
to  him,  by  allowing  him  (as  the  Noble  Lord 
from  the  Wool  pack  juft  now  obferved)  all  the 
Advantages  a  Man  under  his  Circumftances  can 
ask,  or  defire  to  have  ? 

My  Lords,  this  Profecution  took  its  Rife 
from  a  Complaint  that  was  made  in  the  Houfe 
of  Commons  the  13th  of  December  laft,  of  two 
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17:9-10.  Books  which  had  been  lately  printed  and  pub- 
8Anna5.  Jifhed,  under  the  Name  of  Dr.  Henry  Sacbeverell.- 
^^  The  Books  being  delivered  in,  feveral  Para- 
graphs were  read,  and,  by  divers  Paffages,  too 
many  for  me  now  to  enumerate  to  your  Lord- 
fhips,  it  did  plainly  appear,  that  both  Books  did 
contain  very  fcandalous  and  feditious  Matter, 
highly  reflecting  upon  the  Queen,  and  Her  Ad- 
ministration. 

Hereupon  the  Doctor  was  ordered  to  attend  -, 
which  he  did  accordingly  the  next  Day,  and,  at 
the  Bar  of  the  Commons  Houfe,  owned  and 
avowed  both  Books  to  be  his ;  that  they  were 
Sermons  he  himfelf  had  preached  ;  and  that  he 
had  caufed  them  to  be  printed  and  publifhed. 

After  fuch  a  Confeffion,  your  Lordfhips  may 
imagine  Her  Majefty's  dutiful  Commons  did 
exprefs  their  juft  Refentments  of  the  great 
Wrong  and  Injuries  that  were  done  to  Her 
Majefty,  and  all  that  were  in  Authority  under 
Her,    and  imediately  ordered  this  Impeachment. 

Your  Lordfhips  will  perceive,  by  Peruial  of 
the  Sermons  and  Epiftles  Dedicatory,  that  the 
Defign  and  Drift  of  the  fame  is  to  pofiefs  the 
People  with  ftrange  Notions,  and  terrible  Ap- 
prehenfions  of  the  Danger  they  are  in  by  a  ge- 
neral Mal-Adminiftration  of  the  Publick  Affairs 
both  in  Church  and  State. 

That  both  thefe  Sermons  were  preached  upon 
publick  Occafions  ;  and  had,  fince  the  printing 
thereof,  been  handed  about  with  more  than  ordi- 
nary Application. 

One  of  thefe  Books  is  intitled,  "The  Communi- 
cation of  Sin,  being  a  Sermon  preached  at  the 
Affizes  held  at  Derby,  in  Auguft  laft :  And  becaufe 
the  Doctor  though  the  had  not  faid  enough  againft 
the  Queen  and  Her  Government  in  theSermon,he 
affixes  a  Dedication  to  it,  wherein  he  affirms, 
That  the  Principles  of  our  Church  and  Constitu- 
tion are  fhamefully  betrayed  and  run  down  ; 
that  both  are  perfecuted,  on  the  one  Side  by 
rude  and  prefumptuous  Infuks,  and  bafe  under- 
mining Treachery  on  the  other ;  and  that  this 
Perfecution  is  carried  on  by  aflbciated  Malig- 
nants. 

The  other  Sermon  was  preached  at  St.  Paul's, 
London,  on  the  5th  of  November,  which  is  a 
Day  fet  apart  for  a  general  Day  of  Thankfgiv- 
ing,  for  two  very  great  Deliverances  vouchfafed 
to  this  Nation,  by  the  Difcovery  of  the  Gun- 
powder-Plot, and  the  Arrival  of  his  late  Maje- 
fty King  William,  to  redeem  us  from  Popifh 
Tyranny  and  Arbitrary  Power. 

My  Lords,  when  ye  come  to  hear  this  Ser- 
mon read,  I  am  confident  that  it  mult  appear 
very  ftrange  to  find  that,  when  there  were  two 
fuch  memorable  Occafions  for  the  Doctor  to  have 
fet  forth  his  Eloquence,  ia  a  Thankfgiving  Ser- 
mon, he  fhould  in  a  great  Meafure  pals  by  both 
the  BufinefTes  of  the  Day,  and  entertain  his  Au- 
dience with  a  long  Harangue  of  the  deplorable 
Condition  the  Church  was  in  :  not  fo  much  from 
Papilts,  the  avowed  Enemies  ot  the  Church,  as 
from  her  pretended  Friends,  as  he  calls  them, 
the  falfe  Sons  of  the  Church,  who  were  crept  into 
her  Bowels,  and  had  fhewn  themfelves  to  be  per- 
fidious Brethren,  by  defending  Toleration  and 
Liberty  of  Confcience,  and  favouring  the  Diffen- 
ters. 

And  to  fliew  his  little  Liking  of  the  great 
Work'  which  was  begun  to  be  wrought  on  that 


on  that  Day,  by  the  Arrival  of  his  late  Majefty,  1709-10 
the  chief  Turn  of  his  Difcourfe  is  to  cry  up  Non-  8  Anns', 
refiftance  and  Paffive  Obedience.  >^w 

And  to  make  it  molt  evident,  that  what  he 
faid  of  Non-refiltance  was  to  caft  black  and  o- 
dious  Colours  upon  the  Revolution,  he  lays 
down  a  general  Pofition,  That  it  was  not  lawful; 
upon  any  Pretence  whatsoever,  to  make  Refiftance 
to  the  Supreme  Power  ;  which  Supreme  Power, 
by  other  Paffages,  he  explains  to  be  the  Regal 
Power. 

And  being  apprehenfive  that  every  one  that 
heard  him  talking  in  that  Manner  againft  Re- 
fiftance, would  fee  plainly  he  was  cenfuring 
and  condemning  the  Means  that  brought  about 
the  Revolution,  and  being  defirous  to  caft  as 
heavy  Reflections  as  he  could  upon  the  Memory 
of  King  William  •,  he  aflerts,  that  the  Prince  of 
Orange,  in  his  Declaration,  utterly  difclaimed 
all  Manner  of  Refiftance. 

My  Lords,  every  Body  knows,  that  knows 
any  Thing  of  the  Revolution,  Tfiat  the 
Prince  of  Orange  came  over  hither  with  an  arm- 
ed Force  ;  and  that  in  feveral  Paragraphs  of  his 
Declaration,  (the  Doctor  fpeaks  of)  His  late 
Majefty  invites  and  requires  all  Peers  of  the  Realm, 
both  Spiritual  and  Temporal  Lords,  all  Gentlemen, 
Citizens,  and  other  Commoners,  to  come  in  and 
affift  him,-  in-order  to  the  executing  thai  Defign  he 
had  then  undertook,  againft  all  that  fhould  endea* 
vour  to  oppofe  him. 

Therefore  it  muft  be  accounted  very  ridicu- 
lous for  the  Doctor  to  advance  fuch  a  Pofition, 
if  he  had  no  further  Meaning  in  it,  than  to  give 
an  Account  of  the  Prince  of  Orange's  Defign  in 
coming  over  here  into  England. 

And  this  will  make  it  neceffary  for  your 
Lordfhips  to  confider  what  is  the  true  Meaning 
of  this  Affertion  :  Is  it  not  plainly  to  make  the 
Prince  of  Orange  fay  one  Thing,  and  at  the  fame 
Time  do  directly  another  ?  And  can  this  be  done 
with  any  other  Defign  than  to  afperfe  the  Me- 
mory of  the  late  King  William  ? 

Then  as  to  his  Difcourfe  concerning  Paffive 
Obedience  and  Non-refiftance,  in  fuch  Latitude 
as  is  there  mentioned,  what  could  it  tend  to, 
but  to  caft  Reflections  upon  that  Refiftance 
which  was  the  Means  that  brought  about  the 
Revolution  ? 

For  was  there  any  Occafion  at  that  Time  to 
befoearneft  to  cry  down  Refiftance,  and  preach 
up  Paffive  Obedience  ? 

Can  any  one  pretend  to  fay  there  were  any 
Symptoms  of  Difcontent  throughout  the  Nation, 
in  any  Parts  thereof? 

No :  To  our  Comfort  be  it  fpoken,  no 
Reign,  no  Age,  no  Hiftory  can  give  a  better 
Account  of  the  good  Difpofitions  of  the  People 
to  their  Sovereign.  Therefore,  fince  the  Preach- 
ing thefe  Doctrines  was  needlefs,  it  does  favour 
of  fome  wicked  Defign  to  be, talking  fo  unfea- 
fonably  of  this  Subject. 

If  what  the  Doctor  very  frequently  afferrs  in 
thisSerrrjpn  be  true,  That  all  are  falfe  Sons  of  the 
Church  who  aflifted  in  bringing  about  the  Revolu- 
tion, or  that  joined  in  the  Oppofition  that  was  made 
to  the  Encroachments  which  were  btguH  by  evil 
Minifters,  in  the  Reign  of  King  James  II.  agair.il 
our  Religion  and  Liberties  ;  lee  the  Doctor  a  lit- 
tle confider  how  far  his  Character  of  a  falfe  Bro- 
ther may  be  carried. 

Every 
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Every  Body  knows,  that  lived  in  thofe  Days, 
that  the  Body  of  the  Clergy  of  the  Church  of 
England,  made  a  noble  Stand  againft  the  En- 
croachments which  were  then  making,  and  ap- 
peared as  active  as  any  of  the  Laity. 

And  was  it  not  by  their  Writings,  Preach- 
ing, and  Example,  that  the  Nobility  and  Gen- 
try were  animated  to  maintain  and  defend  their 
Rights,  Religion,  and  Liberties  ?  And  as  an 
undoubted  Monument,  that  this  was  the  Senfe 
of  the  whole  Kingdom  at  that  Time  of  the  Re- 
volution, it  is  entered  in  the  Journal  of  the 
Houfe  of  Commons  on  the  Firlt  vS  February, 
1688, 

That  the  Unanimous  Thanks  of  the  Houfe  was 
given,  nemine  contradicente,  to  the  Clergy  of  the 
Church  of  England,  for  the  great  Services  they 
had  done  their  Religion  and  Country,  by  the  Oppo- 
Jition  they  had  made  to  the  Execution  of  the  Eccle- 
Jiafiical  Commijf.on,  and  their  refufing  to  read  the 
King's  Declaration  for  a  Toleration,  which  was 
then  founded  upon  the  Difpenfing  Power. 

And  how  did  the  Archbifhops  receive  the 
Meffage,  that  was  fent  them  upon  this  Occafion, 
that  they  might  communicate  that  Refolution 
to  the  Clergy  in  their  refpectiveDiocefes  ? 

Our  Journal  tells  us,  That  Mr.  LevefonGower 
the  next  Day  acquainted  the  Houfe  of  Com- 
mons, that  he  had  attended  the  two  Arch- 
bifhops, according  to  Order,  with  the  Thanks 
of  the  Houfe  -,  and  that  Archbifhop  Sancroft, 
and  the  then  Archbifhop  of  York,  returned 
their  Thanks  to  the  Commons  for  themfelves, 
and  in  Behalf  of  all  the  Clergy,  for  their  favour- 
able Vote. 

Your  Lordfhips  fee,  the  Commons  were  then 
happy  enough  to  be  thought  favourable  to  the 
Clergy  of  the  Church  of  England ;  and  yet  thole 
very  Conynons  were  the  Men  who  paffed  the 
Toleration- Act,  for  exempting  Proteflant  Dif- 
fenters  from  the  Penalties  of  certain  Laws,  as 
one  of  the  moft  neceffary  Acts  for  the  Good  of 
the  Kingdom. 

And  were  they  not  encouraged  to  go  about 
that  charitable  Work  by  the  Petition  of  the  fe- 
ven  Bifhops,  prefented  to  King  James  ;  where- 
in they  acquainted  him,  That  it  was  not  for  want 
of  a  due  Tender nefs  to  Diffenters,  which  made  them 
refufe  reading  his  Declaration  for  Toleration  to 
Diffenters  ;  in  Relation  to  whom  they  were  willing 
to  come  to  fuch  a  Temper  as  fhould  be  thought  ft, 
when  the  fame  came  to  be  confidered  in  Parlia- 
ment. 

But  now  the  fime  hath  been  confidered  in 
Parliament,  and  the  Toleration  hath  been  fettled 
and  eftablifhed  by  the  Legiflative  Authority  of 
the  Kingdom,  and  hath  been  ratified  and  ap- 
proved of  in  this  Reign,  by  Her  Majefty  and 
both  Houfes  of  Parliament  •,  Dr.  Sacheverell,  be- 
like, difapproves  of  it,  and  is  pleafed  to  tell  us, 
in  a  molt  extraordinary  Manner,  That  a  Man 
mv.fl  be  very  weak,  or  fomething  xvorfe,  that  thinks 
or  pretends  the  Diffenters  are  to  be  gained  by  any 
ether  Grants  and  Indulgences,  than  giving  up  our 
whole  Conftilution  :  And  he  that  recedes  the  leafi 
Tittle  from  it,  to.  fatisfy  and  ingratiate  with  thefe 
clamorms,  irfatiable,  Church- devouring  Malig- 
nant s,  knows  not  what  Spirit  they  are  of. 

After  fuch  an  ample  Declaration  of  his  Opi- 
nion,   what  fatal  Confequences  will  attend  the 


granting  Indulgences  to  Diffenters,  can  the  Doc-  1709-10. 
tor  imagine,  that  his  faying,  in  his  Anfwer  to  8  Annx* 
the  Articles,  That  he  intends  not  to  caft  the  leafl 
invidious  Refletlion  upon  that  Indulgence  the  Go- 
vernment has  condefcended  to  give  them,  will 
take  off  the  hard  Cenfures  he  hath  paffeed  upon 
Diffenters  ? 

And,  my  Lords,  if  an  Archbifhop,  who  hath 
been  dead  almoft  a  hundred  and  twenty  Years, 
cannot  be  permitted  to  reft  quiet  in  his  Grave, 
but  muft  have  foul  Afperfions  caft  upon  his 
Memory,  as  being  a  falfe  Son,  and  a  perfidious 
Prelate  of  the  Church,  for  interceding  (as  Dr. 
Sacheverell  fays)  with  Queen  Elizabeth  for  the 
Diffenters  in  thofe  Days;  what  muft  the  prefent 
Archbifhops  and  Bifhops  of  our  Church  expect 
from  Dr.  Henry  Sacheverell,  if  they  do  not  thun- 
der out  their  Ecclefiaftical  Anathema's  againft 
Diffenters,  as  often  as  the  Doctor  fhall  think  there 
is  Occafion  for  them  ? 

My  Lords,  I  perceive  the  Doctor  hopes  to 
falve  all  he  hath  faid  againft  Toleration  to  Dif- 
fenters, by  a  nice  Distinction  he  hath  hit  upon, 
between  an  Indulgence  and  a  Toleration. 

Therefore  he  tells  your  Lordfhips,  That  upon 
the  moft  diligent  Enquiry,  he  hath  not  been  able  to 
inform  himfelf  that  a  Toleration  hath  been  granted 
by  Law. 

Can  the  Doctor  pretend  to  fay,  That  this 
Word  Toleration  has  never  been  made  ufe  of, 
to  exprefs  the  Religious  Liberty  and  Indulgence 
that  is  granted  and  allowed  to  Diffenters  ?  If  we 
wanted  Authorities  to  juftify  the  Ufe  of  the 
Word,  after  the  Doctor  has  made  ufe  of  it  in 
the  fame  Senfe  over  and  over,  in  many  Paf- 
fages  in  his  Sermon,  as  will  be  taken  Notice  of 
by  the  Gentlemen  that  are  to  make  good  the 
fecond  Article ;  the  Doctor  might  be  put  in 
Mind  that  Her  Majefty,  in  -Her  Speech  from  the 
Throne,  on  the  17th  of  December,  1705,  hath 
been  pleafed  to  declare,  That  Jhe  will  inviolably 
maintain  Toleration. 

My  Lords,  as  the  Time  was  moft  unfeafon- 
able  for  the  Preaching  fuch  Doctrines  as  thefe,  fo 
the  Place  was  very  improper  for  a  Lecture  of 
Politicks :  For  your  Lordfhips  do  perceive  this, 
latter  Sermon,  which  was  preached  on  the  Fifth 
of  Noveinber  laft,  was  preached  in  the  great  Me- 
tropolis of  this  Kingdom,  before  the  Lord  May- 
or, Aldermen,  and  Citizens  of  London  3  from 
whofe  fteady  Loyalty  to  Her  Majefty,  and  firm 
Affections  to  the  Revolution,  fuch  vaft  Sums 
have  been  contributed,  for  carrying  on  this  long 
War  againft  France,  which  hath  proved  fo  fatal 
to  the  French  Kirig,  and  other  Enemies  of  this 
Kingdom. 

And  what  more  likely  to  give  a  fatal  Wound 
to  the  Publick  Credit  at  this  Time,  than  fuch  a 
Doctrine,  which  tends  to  the  Overthrow  of  all 
the  Acts  of  Parliament  which  have  been  made 
in  Support  of  this  Constitution  ? 

And  how  ftrange  an  Attempt  was  it  in  the 
Doctor  to  preach  againft  the  Revolution,  and 
this  Government,  before  thofe  Citizens,  who 
owe  the  Restoration  of  their  Charters,  and  all 
their  Franchifes  and  Immunities  to  it! 

But,  to  do  Juftice  to  the  Doctor,  he,  in  his 
Anfwer,    denies  he  hath  faid  any  Thing  of  th* 
Means  which  brought  about  the  Revolution. 
And,  if  your  Lordfhips  can  believe  him,  he 
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''  lution  from  the  black  and  odious  Colours,  the  Ene- 


mies of  the  Revolution  would  throw  both  upon  that 
and  his  late  Majejly. 

To  what  End  and  Purpofe  then  are  thefe  Doc- 
trines preached,  with  fo  much  Vehemence  at 
•    this  Time,  unlefs  it  be  to  reflect  backwards  upon 
what  was  done  at  the  Time  of  the  Revolution  ? 

There  is  certainly  no  Occafion  to  preach 
Non-Refiftance  to  Her  Majefty's  loyal  and  du- 
tiful Subjects,  who  have  never  fhewn  the  leafl 
Inclination  to  give  Difturbances  to  this  prefent 
Government. 

Was  there  ever  known  a  Time,  in  which 
there  was  fo  univerfal  an-  Agreement,  in  all 
Ranks  and  Degrees  amongfl  us  ?  Does  not  every 
one  almoft  ftrive  to  fhew  their  Zeal  and  Affec- 
tion for  Her  Majefty  and  Her  Government  ? 
If  there  be  any  that  are  lefs  quiet  than  their 
Neighbours,  we  fhall  find  them  amongfl  the 
friends  of  Dr.  Sacheverell,  who  are  profeffedly 
no  Friends  to  the  Revolution.  Nothing  is 
more  certain,  than  that  all  that  are  not  fatisfied 
with  what  was  done  at  the  Time  of  the  Revolu- 
tion, muft  be  Enemies  to  the  prefent  Eftablifh- 
ment :  And  it  is  from  this  Source,  all  thefe  De- 
clamations againft  Men  of  Character  and  Sta- 
tion, both  in  Church  and  State,  do  proceed. 

But  I  would  have  the  Doctor  confider, 
that  we  have  Laws  to  punifli  Spreaders  of  falfe 
News  and  horrible  Stories  of  the  great  Men  and 
great  Officers  of  the  Kingdom :  And  it  is  to  put 
a  Stop  to  thefe  malicious  Practices  now  on 
Foot,  that  this  Delinquent  is  now  brought  to  this 
Bar. 

When  we  fhall  have  read  our  feveral  Proofs, 
which  will  juftify  every  Particular   charged  on 
the   Doctor  in  the   Articles  of  Impeachment, 
the  Commons  will  not  doubt  of  your  Lordfhips 
Judgment  againft  this  Defendant. 
fThe  Ser-        Then  the  Dedication  before  the  Derby  Ser- 
monreadin  mon  was  reacj?  ancj  tfoe  Sermon  preached  at  St. 
Evidence,    p^,^  with  the  Dedjcat}on  to  the  Lord  Mayor, 
Sir  Samuel  Garrard ;  after  which,  the  Court  ad- 
journed to  the  next  Day. 
fThe  Jrgu-      On  Tuefday  the  28  th  of  February,  the  Mana- 
mentstf    gers  for  the  Cornmons,  Sir  Jofeph  Jekyll,  Mr. 
the  Man-    Solicitor  Eyre,  Sir  John  Holland,  Mr.  Walpole, 
'foftJtick  ^ir  7°^n  Hawles,  and  Mr.  Stanhope,  proceeded 
'    'to  maintain  the  firft  Article ;  viz.  'That  the  Doc- 
tor did  fuggeft  and  maintain,    that  the   necefjary 
Means  ufed  to  bring  about  the  Revolution,  were 
odious  and  unjuftifiable :  And  that  to  impute  Refif- 
tance to  the   Revolution,  was   to  cafi   black   and 
odious  Colours  on  his  late  Majefty,  and  the  Revolu  - 
tion,  &c. 
•SfrJ.  Je-       Sir    Jofeph  ' Jekyll    among    other    Things, 
ky11,         faid,  That  it  was  far  from   the  Intention  of  the 
Commons,  to  ftate  the 'Bounds  of  the  Subjects 
Submiffion  ;  what  the  Law  was  wifely  filent  in, 
the  Commons  dented  to  be  filent  in  too  :    Nor 
fhould  they  put  any  Cafe  of  a  juftifiable   Refif- 
tance,  but  that  of  the  Revolution  only  ;   and  to 
make  out  the  Juftice  of  that,  laid  it  down  for  a 
Maxim,  That  as  the  Law  is  the  only  Meafure  of 
the  Princess  Authority  and  the  People's  Subjeclion  ; 
fo  that  Law  derives  its  Being  and  Efficacy  from 
common  Confent. 

Religion  had  nothing  to  do  to  extend  the  Au- 
thority of  the  Prince,  or  the  Submiffion  of  the 
Subject  i  but  only  fecured  the   legal  Authority 


of  the  one,  and  enforced  the  due  Submiffion  of'739-iO' 
the  other,  from  the  Consideration  of  higher  Re-  ^^\ 

wards  and  heavier  Punifhments> That  as  the 

Doctrine  of  unlimited  Non-Refiftance,  was  im- 
plicitly renounced  by  the  whole  Nation  at  the* 
Revolution,  fo  had  that  Renunciation  been  ex- 
prefTed  and  confirmed  by  feveral  Acts  of  Parlia- 
ment finee  :  And  in  the  Prayers  appointed  for 
the  Fifth  of  November,  We  thanked  God  for  His 
late  Majefty's  fafe  Arrival ;  and  making  all  Op-- 
pofi  tion  fall  before  him,  till  he  became  our  King  and 
Governor:  Notwithftanding  all  which,  Dr.  Sa- 
cheverell  had  condemned  the  Refiftance,  by 
which  that  Deliverance  was  wrought;  and 
knowing  that  there  was  Refiftance  ufed  at  the 
Revolution,  and  that  the  late  King  and  Parlia- 
ment had  avowed  that  Refiftance  •,  yet  afTerted, 
That  thofe  who  fay,  There  was  any  Refiftance 
in  it,  caft  black  and  odious  Colours  on  the  late 
King  and  the  Revolution  -,  confequently,  he 
had  condemned  the  Refiftance  ufed  to  bring  a- 
bout  the  Revolution,  which  was  the  Charge 
contained  in  the  firft  Article. 

Mr.  Solicitor  then  cited  feveral  PafTages  out  M 
of  the  Sermon  preached  at  St.  Paul's,  to  prove  at». 
the  firft  Article  •,  and  obferved,  that  the  Doctor's 
Argument  run  thus :  All  Refiftance  is  utterly 
illegal ;  the  King  difclaimed  the  leaft  Imputa- 
tion of  Refiftance:  The  Parliament  fet  the 
Crown  upon  his  Head,  upon  no  other  Title 
than  that  of  the  Vacancy  of  the  Throne,  and 
burnt  a  Book,  becaufe  it  afTerted  a  Title  by 
which  Refiftance  was  fuppofed:  And  therefore 
to  impute  Refiftance  to  the  Revolution,  is  to 
caft  black  and  odious  Colours  upon  it. 

That  the  Doctor  in  his  Anfwer,  indeed,  de- 
nied that  he  maintained  the  neceffary  Means  ufed 
to  bring  about  the  Revolution,  were  odious  and 
unjuftifiable,  or  affirmed  any  thing  concerning 
the  necefTary  Means  •,  and,  it  was  true,  the 
Words  neceffary  Means  were  not  ufed  in  his  Ser- 
mon :  But  if  Refiftance  was  neceffary,  and  the 
Means  by  which  the  Revolution  was  effected, 
then  he  had  afTerted  the  Means  to  be  odious  and 
unjuftifiable,  though  he  had  done  it  in  other 
Terms. 

And  as  to  the  late  King's  difclaiming  all  Re- 
fiftance, it  was  an  apparent  Scandal  on  his  late 
Majefty,  who  was  fofar  from  difclaiming  Refif- 
tance, that  he  declared  he  brought  over  fufficient 
Forces  to  defend  himfelf  againft  evil  Councillors, 
and  encouraged  the   People  to  join  with  him. 

That  had  the  Doctor  the  Authority  of  the 
Church  of  England,  and  of  the  Common  and 
and  Statute  Law,  to  juftify  his  Maxim  of  The 
utter  Illegality  of  Refiftance  to  the  Supreme  Power , 
there  had  been  no  Colour  to  charge  him  with 
maintaining  it :  The  Refiftance  ufed  at  the  Re- 
volution, could  not  then  be  defended  :  But  the 
Commons  fhould  think  themfelves  ungrateful  for 
that  Deliverance,  if  they  did  not  vindicate  the 
Honour  of  the  late  King,  and  of  thofe  illuftrious 
Perfons,  who,  upon  his  Invitation,  defended 
the  Conftitution  at  that  Time  by  Refiftance, 
and  declare,  that  this  Refiftance  was  lawful,  ho- 
nourable, and  juft. 

It  could  never  be  fuppofed,  that  the  Laws 
were  made  to  fet  up  a  defpotick  Power,  to  de- 
ftroy  themfelves,  and  to  warrant  the  Subverfion 
of  a  Conftitution  they  were  defignedtoeftablifh  : 
And  it  appeared    by    the   Act  declaring  the    - 
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17:9-10-  Rights  and  Liberties  of  the  Subjects,  That  at 
8  Ann*.  ^  Time  of  the  Revolution,  there  was  a  total 
Subverfion  of  the  Constitution  in  Church  and 
State  5  which  was  a  Cafe  the  Laws  of  England 
could  never  provide  for,  or  have  in  View  ;  and 
the  fame  Anfwer  might  be  applied  to  the  gene- 
ral Doctrine  of  the  Church,  expreffed  in  her 
Homilies; 

Sir  John  Holland,  in  Maintenance  of  the  firft 
Article,"  obferved,  That  it  was  plain,  there 
was  a  Refiftance at  the  Revolution;  If  the  tak- 
ing up  Arms  in  moft  of  the  Counties  of  England, 
if  the  Defertion  of  K\r\g  James's  own  Troops  to 
an  invading  Prince,  and  the  turning  their  Arms 
againft  their  Sovereign  were  Refiftance.  And 
if  Subjects  were  obliged  to  an  abfolute  uncondi- 
tional Obedience,  then  the  Convention  of  the 
States,  the  Settlement  and  Entail  of  the  Crown 
by  them,  and  the  Settlement  of  the  Proteftant 
Succefiion,  in  Purfuance  of  that  Refiftance,  Was 
unlawful  and  void. 

The  Commons  did  not  plead  for  a  licentious 
Refiftance,  or  abet  humourfome  factious  Arms : 
They  acknowledged  thefe  to  be  Rebellions.  Bat 
they  maintained,  that  the  Refiftance  at  the  Revolu- 
tion, was  lawful  and  juft,  from  the  Neceflity  of 
it.  They  agreed  alfo,  that  the  Laws  concerning 
Obedience,  were  very  exprefs  and  pofitive,  and 
the  Homilies  and  Fathers  of  the  Church,  both 
dead  and  living,  alfo  expreffed  our  Duty  in  ge- 
neral Terms ;  but  it  did  not  follow  from  thence, 
there  could  be  no  Exceptions  to  thefe  generalRules. 
That  the  Clergy  at  the  Revolution,  were  fo 
far  from  maintaining  the  Unlawfulnefs  of  Re- 
fiftance, that  the  true  diftinguiftiing  Characterif- 
tick  of  a  Church-of-£«g-/^Ki-Man,  then  was  the 
wiftiing  that  Refiftance  Succefs :  And  yet  the 
Doctor  made  this  Exception,  the  Inftance  of  an 
unjuft  Refiftance. 

Mi».  Wdpole,  among  other  Thjngs,  faid, 
He  was  very  fenfible  of  the  Difficulty  and  Nice- 
ty that  attended  fpeaking  to  this  Point  j  for 
while  a  loyal  Subject,  and  a  faithful  Servant  of 
the  beft  of  Queen's,  was  fpeaking  in  Defence  of 
the  neceffary  and  commendable  Refiftance  ufed 
at  the  Revolution,  his  Arguments  might  be 
mifconftrued  and  mifreprefented,  as  maintaining 
Antimonarchical  Schemes. 

But  to  plead  for  that  Refiftance  which  was 
concerned  in  this  Debate,  was  to  affert  and 
maintain  the  very  Being  of  the  prefent  Govern- 
ment: And  to  affert  Non-Refiftance  in  that 
boundlefs  and  unlimited  Senfe,  Dr.  Sacheverell 
prefumed  to  affert  it,  was  to  fap  and  undermine 
the  very  Foundations  of  our  Government. 

If  the  general  Pofition,  laid  down  in  the  Ser- 
mon, of  the  utter  Illegality  of  Refiftance  upon 
any  Pretence  whatfoever,  was  ftrictly  true, 
then  the  affuming  and  exercifing  a  Power  of 
difpenfing  with  the  Laws  •,  the  Commitment 
and  Profecution  of  the  Bifhops,  the  erecting  a 
High  Commiflion  Court,  the  levying  Money 
by  Pretence  of  Prerogative,  the  railing  and 
keeping  a  Standing  Army  without  Confent  of 
Parliament,  the  violating  the  Freedom  of  Elec- 
tions of  Members  to  ferve  in  Parliament,  and  all 
the  Grievances  enumerated  in  the  Bill  of  Rights, 
were  all  meer  Pretences,  and  not  fufficient  to 
juftify  what  was,  done  in  Defence  of  the  undoubt- 
ed Rights  and  Liberties  of  the  People  at  the 
Revolution  ;  and  which  were  fince  ratified  and 
confirmed  by  feveral  Acts  of  Parliament. 


Refiftance,  indeed,  was  no  where  enacted 
be  legal,  but  fubj'ected  to  the  greateft  Penalties, 
by  all  the  Laws  in  Being  •,  nor  ought  it  to  be 
defcribed  or  affirmed  to  be.  excufable,  by  any 
pofitive  Law  ;  or  upon  what  Occafions  it  may 
be  exercifed,  it  ought  never  to  be  thought  of, 
but  when  an  utter  Subverfion  of  the  Laws 
threatened  the  whole  Frame  of  the  Conftitution, 
and  no  Redrefs  could  otherwife  be  hoped  for. — 
But  becaufe  Men,  out  of  Folly  and  Wantonnefs, 
might  not  commit  Treafon,  or  make  their  own 
Difcontents,  ill  Principles,  or  difguifed  Affec- 
tions to  another  Intereft,  a  Pretence  to  refift 
the  Supreme  Power:  Would  it  follow  froni 
thence,  that  the  utmoft  Neceflity  ought  not  to 
ingage  a  Nation  in  its  own  Defence  for  the 
Prefervation  of  the  whole?  Or,  on  the  "other 
Side,  becaufe  the  greateft  and  moft  inexpreflible 
Emergencies,  did  fufficiently  juftify  and  warrant 
the  Refiftance  at  the  Revolution  ;  would  it  be  a 
Confequence  therefore,  that,  upon  every  flight 
Occafion,  the  Laws  that  guarded  againft  Trea- 
fon fhould  be  of  no  Effect  ?  No ;  '  he  hoped 
their  Lordfhips  juft  Judgment  in  this  Cafe 
would  convince  the  World,  that  every  feditious, 
difcontented,  hot-headed,  ungifced,  unedifying 
Preacher,  (the  Doctor  would  pardon  him  for 
ufing  one  String  of  his  Epithets,)  who  had  no 
Hopes  of  diftinguiftiing  himfelf  in  the  World, 
but  by  a  matchlefs  Indifcretion,  fhould  not  ad- 
vance with  Impunity,  Doctrines  deftructive  of 
the  Peace  and  Quiet  of  Her  Majefty's  Govern- 
ment and  the  Proteftant  Succeflion,  and  prepare 
the  Minds  of  the  People  for  an  Alteration,  by 
giving  them  ill  Impreflions  of  the  prefent  Efta- 
blifhmentand  Adminiftration. 

If  Refiftance  was    illegal,    on  anv  Pretence 
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whatfoever-,  If  it  was  a  Sin  i  which  unrepented 
of,  by  the  Doctrine  of  the  Church  of  England, 
carried  fure  and  certain  Damnation,  without 
making  all  poflible  Reftitution ;  he  begged 
their  Lordfhips  to  confider  what  a  Duty  was 
here  preffed,  on  the  Peril  of  Damnation,  upon 
every  Man's  Confcience  that  knew  or  believed 
there  was  Refiftance  in  the  Revolution,  and 
was  confcious  to  himfelf  of  being  any  ways  af- 
fifting  or  confenting  to  this  damnable  Sin;  and 
what  muft  be  the  Confequence,  if  thefe  Doctrines, 
without  any  Referve  or  Exception,  were  preach- 
ed throughout  the  Kingdom  with  Impunity- 
All  which  he  hoped  was  fufficient  to  fatisfy  their 
Lordfhips,  that  Dr.  Sacheverell  was  guilty  of 
the  Charge  exhibited  againft  him  in  the  firft 
Article  -,  and  from  their  Lordfhips  Juftice,  the 
Commons  hoped  his  Punifhment  Would  be  ade- 
quate to  the  Heinoufnefs  of  his  Offence. 

Sir  John  Hawles,  in  Maintenance  of  the  firft  Sir  Joha 
Article,  fhewed,  that  the  Roman  Emperors,  Hawks, 
under  whom  our  Saviour  and  the  Apoftles  lived, 
were  generally  Ufurpers  ;  and  yet,  when  they 
were  poffeffed  of  Sovereign  Power,  the  Apoftles 
taught,  that  they  ought  to  be  obeyed :  The 
fame  he  held  of  fuch  of  our  Kings  as  had  ufurped 
the  Throne. 

He  further  fuggefted,  that  Allegiance  was  as 
muchdwe  toanUfurper,  astoa  lawful  Prince:  Or 
in  other  Words,  that  every  Man,  that  could  find 
Means  to  afcend  he  Throne,  became  a  lawful 
Sovereign  the  Moment  he  poffeffed  himfelf  of  it, 
and  had  depofed  his  Predeceffor*  And  he  was 
of  Opinion,  That  the  Doctor's  maintaining  the 
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1709-10.  Doctrine  of  Non-Refiftance  wasHighTreafon  ; 
7  Anna.   th0ugh  the  Commons  had  been  fo  merciful  as 

V-'~V~"~/  to  impeach  him  only  of  High  Crimes  and  Mis- 
demeanors. 

Mr.Stm-       Mr.  Stanhope,  in  Maintenance  of  the  firft  Ar- 

hope.  tick,  (aid,  That  thofe  who  afferted,  in  general 
Terms,  the  abfolute  Illegality  of  Reliftance, 
mult  do  it  with  a  Defign  to  overthrow  Her 
Majelty's  Title  and  Government ;  fince,  at  the 
fame  Time  they  skreened  themfelves  under  the 
Notion  of  profefling  abfolute  Paffive  Obedience 
,,  to  the  Supreme  Power,  they  could  not  conceal, 
that  the  real  Object  of  this  darling  Doctrine, 
was  a  Prince  on  the  other  Side  the  Water  j 
they  could  not  otherwife  be  confident  with 
themfelves :  For  in  the  fame  Difcourfe  to  preach 
Paffive  and  Unlimited  Obedience  to  Magiftrates, 
and  to  revile  and  defame  Magiftrates ;  to 
preach  Non-Refiftance  on  any  Pretence,  and  to 
encourage  Sedition,  were  fuch  Contradictions 
as  could  no  otherwife  be  reconciled,  than  by 
concluding,  That,  however  they  were  pleafed 
to  colour  and  difguife  their  Difcourfes,  their 
true  End  was  to  alienate  the  Peoples  Affec- 
tions from  their  prefent  Governors  :  To  infi- 
Buate,  that  the  Revolution  itfelf  was  an  Ufur- 
pation :  That  whatever  had  been  built  on  that 
Foundation  was  wrong  ;  and  to  reprefent  thofe 
who  had  a  Hand  in  it  as  Rebels  and  Trai- 
tors. 

That  it  was  not  material,  what  the  Opinions 
of  fome  Divines  have  been  :  It  was  fuffkiently 
known  what  the  Pra&ice  of  the  Church  of 
England  had  been,  when  ihe  found  herfelf  op- 
preiTed  •,  and  appealed  to  the  Pra&ice  of  all 
Churches  and  Nations,  how  they  behaved  them- 
felves, when  they  found  their  Civil  and  Reli- 
gious Rights  invaded  and  oppreffed  by  Ty- 
ranny. 

He  believed,  'There  was,  not  that  Government 
in  the  World  hut  had  its  Beginning  in  Reftfiance, 
or  CompaSi:  And  if  Compact  was  admitted,  there 
muft  likewife  be  admitted  a  Right  to  defend 
thofe  Rights  accruing  by  Compact:  That 
Grotius,  in  his  Treatife  De  Belli  &  Pads,  .L.  1. 
Cap.  4.  Sect.  13.  fays,  If  the  King  hath  one  Part 
of  the  Supreme  Power,  and  the  other  Part  is  in 
the  Senate,  or  People  ;  when  the  King  pall  invade 
that  Part  that  doth  net  belong  to  him,  it  pall  be 
lawful  to  oppofe  a  juft  Force  to  him,  becaiife  his 
Power  doth  not  extend  fo  far.  Which  Pofition  I 
hold  to  be  true,  even  though  the  Power  of  making 
War  fhould  be  vefted  only  in  the  King  ;  which  mujt 
be  understood  only  to  relate  to  Foreign  War  :  For  as 
for  Home,  it  is  impoffMe  for  any  to  have  a  Share 
in  the  Supreme  Power,  and  not  to  have  likewife  a 
Right  to  defend  that  Share. 

This  was  exactly  adapted  to  the  Conftitu- 
tion  of  England;  for  that  the  Lords  and  Com- 
mons, and  every  Subject  of  Great  Britain,  had 
Rights,  could  not  be  denied  :  And  to  fay, 
that,  when  a  Prince  fhall  invade  all  thefe 
Rights,  the  whole  Colle&ive  Body  of  the  Na- 
tion has  no  Way  to  vindicate  thofe  Rights, 
was  fo  inconfiftent,  and  contrary  to  Reafon, 
that  it  was  to  be  wondered  it  could  ever  enter 
into  the  Mind  of  Man. 

That,  at  the  Revolution,  it  was  not  thought 
a  black  and  odious  Crime,  to  take  up  Arms 
for  Defenceol  the  Conftitution :  Many  of  their 
Lordfhips,   and  the  belt  Part  of  the  Nation, 


were  concerned  jn  it;  and  it  was  with  much  1709-10. 
Gratitude  to   the  greateft  of  Queens,  they  re-    8  Ann3f- 
membered  how  great  a  Share  Her  Majefty  had  ^"V^' 
in  the   Revolution  :  And    after  this,  for  the 
Doctor   to  give  the  injurious  Epithets  oi Re- 
publicans, of  Enemies,  and  Traitors  to  Church  and 
Stale,  to  thofe  who  were  concerned  in  that  Re- 
iiftance, was  not  to  be  borne :  It  would  have 
become   him   to    have  conhdered    firft,    who 
were  concerned,  and  who  had  a  Share  in  it. 

That  the  Principles  broached  by  the  Doctor 
well  enough  became  profefled  Jacobites  ;  and 
had  they  confined  themfelves  to  their  own 
Conventicles,  it  might  have  been  confiftent 
with  the  mildeft  Government  to  fuffer  them  to 
enjoy  the  Toleration,  how  Deftructive  foever 
their  Principles  were.  But  when  they  fhould 
vent  their  Treafons  abroad,  and  occafionally 
conform  and  take  the  Oaths  to  the  Govern- 
ment, the  better  to  deftroy  it :  When  they 
fhould  abjure  the  pretended  Prince  of  Walesy 
but  not  forget  him  j  and  when  the  Pulpit  of 
our  Metropolis  fhould  be  proftituted  and  pol- 
luted by  venting  Sedition  againft  the  beft  of 
Queens,  it  was  high  Time  for  their  Lordfhips 
to  animadvert  upon  it. 

And  having  made  a  Panegyrick  on  the  then 
Miniftry,  who  had,  he  faid,  compelled  the 
Enemy  to  fue  for  Peace,  and  they  were  about 
to  reap  the  Fruits  of  a  long  expenfive  War  ; 
At  fuch  a  critical  Juncture,  when  it  behoved 
us  more  than  ever  to  be  united,  then  did  this 
pious  Son  of  the  Church,  this  Loyal  Subject, 
this  Paffive-Obedience  Gentleman,  endeavour 
to  create  groundlefs  Miftrufts  and  Jealoufies  of 

the  Administration. He   was,  indeed,  but 

an  inconfiderable  Tool  of  a  Party,  not  worth  the 
Trouble  they  had  given  their  Lordfhips  :  But 
they  looked  upon  it,  that  their  Lordfhips 
Judgment  in  this  Cafe  would  be  giving  a.Sanc- 
tion,  which  would  determine  what  Doctrines 
of  this  Kind  fhould  or  fhould  not  be  preached; 
and  they  hoped  their  Lordfhips  would  inflict 
fuch  Punifhment  on  this  Offender,  as  fhould 
deter  others  from  committing  the  like  Info- 
lence. 

Sir  Peter  King  being  affigned  to  maintain  the  SirPete* 
fecond  Article,  which  charges  the  Doctor  with  King**^r- 
afferting,    That   ihe  Toleration  granted  by  Law  s"me"ts  °* 
was  unreafonable,  and  the  Allowance  of  it  unwar-  jrt 
rantable,  &c.  faid,  It  was  true,  that  the  Word 
Toleration  was  not  mentioned  in  the  Act,  as 
the  Doctor  had  obferved  in  his  Anfwer ;  but 
every  Body  knew,  that  the  Exemption  grant- 
ed to  Diffenters  by  I  W.  &  M.  was  called  The 
Toleration  Atl  ;  and  the  Doctor  himfelf,  in  the 
14th  Page  of  his  Sermon,  had  called  it,  The 
Toleration,  where  he  faid,  the  Toleration  was 
never  intended  to   indulge   and  cherifh   fuch 
Monfters  and   Vipers  in  our  Bofom  :  And,  a- 
gain,  in  the   icjth  Page,    where  he  fays,  The 
Diffenters  had    advanced  themfelves  from  the 
Religious  Liberty  their  Sovereign  had  indulged 
them  in,  to  claim  a  civil  Right,  and  juftle  the 
Church  out  of  her  Eftablifhment,  by  hoifting 
their  Toleration  into  its  Place. 

And  for  the  Doctor  to  affirm,  That  Hetro- 
doxy,  or  a  different  Opinion  from  any  of  the 
Articles  of  the  Faith  of  our  Church,  almoit 
neceffarily  infers  Rebellion  and  High-Treafon 
in  the  State  ;  What  could  be  a  more  direct 
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,209,10.  breaking  in    upon,  and  difavowmg  the    Tolc- 
8  Ann*.   racion,  than  this  ?  Was  not  this  to  maintain  the 
^^  Toleration  granted  by  Law  to  be  unreaionable, 
and  the  Allowance  of  it  unwarrantable,    when 
he  knew  every  Denomination  of  Difientcrs  dif- 
fered from  the  Church  in  fomc  of  her  Articles? 
.  Another  Reflection  on  the  Toleration  was  in 
Page  i6y  where  he  (ays,    What  could  not  be 
gamed  by  Comprchcniion  and  Toleration,  muft 
be  brought  about  by  Moderation  and  Occafio- 
naP  Conformity :  That  is,    what    they    could 
not   do   by  open  Violence,    they  will. not  fail 
by  fecret  Treachery  to  accomplilh:  J$& 

Was  not  this  calling  the  Toleration  an  open 
Violence  to  the  Church,  and  affirming  that  it 
was  made  with  an  Intent  to  deftroy  the  Church, 
and  maintaining  that  the  Toleration  was  un- 
reafonablc,  &c<?  . 

And  as  to  that  Part  of  the  ad  Article, 
which  charges  him  with  afPrrting,  That  he  is 
a  Falfe  Brother,  with  relation  to  God,  Reli- 
gion, and  the  Church,  who  defends  Tolera- 
tion and  Liberty  of  Confcicnce  -  he  cited  the 
8th  Page  of  his  Sermon,  where  the  Doctor 
fays  If  to  defend  Toleration  and  Liberty  of 
Conscience,  and  under  Pretence  of  Moderation, 
to  excufe  the  Separation,  and  lay  the  Fault 
upon  the  true  Sons  of  the  Church  •  If  to  court 
the  Fanaticks  in  private,  and  hear  them  rail 
at  and  blafpheme  the  Church,  and,  upon  Oc- 
cafion,  to  juitify  the  King's  Murder  •  If  to 
flatter  both  the  Dead  and  the  Living  in  their 
Vices,,  and  tell  the  World,  if  they  have  Wit 
and  Money  they  need  no  Repentance,  and  that 
only  Fools  and  Beggers  are  damned  ;  If  thefe 
are  the  modifh  and  fafhionable  Critenons  of  a 
true  Churchman,  God  deliver  us  from  all  Juch 
Falfe  Brethren  J 

Here  he  made  it  one  Mark  of  talk  Bre- 
thren, To  defend  Toleration  and  Liberty  of  Con- 
fcience,  which  was  an  evident  Declaration  a- 
gainft'the  Juitice  and  Expediency  of  the  Tole- 
ration. .    ^ 

That  by  his  Reflection  on  Archbifhop  Grin- 
dall  he  alfo  deligned  to  cenfure  the  Tolera- 
tion ;  for  he  fays,  Page  20,  Have  they  not,e- 
ver  fmce  their  fiift  unhappy  Plantation  in  this 
Kingdom,  by  the  Intercelfion  of  that  falfe  Son 
of  the  Church,  Biihop  Gnndall,  always  improved 
and  role  upon  their  Demands  in  the  Permiffion 
of  the  Government  ?  Infomuch,  that  Queen 
Elizabeth,  who  was  deluded  by  that  perfidious 
Prelate  to  the  Toleration  of  the  Genevian 
Difcipline,  (the  Difcipline  and  Polity  of  the 
Diiienters),  found  it  fuch  an  headftrong  and  en- 
croaching Monibrr,  that  ihe  forefaw  it  would 
endanger  the  Monarchy  as  well  as  the  Hier- 
archy •  and.  like  a  Queen  of  true  Refolution 
and  pious  Zeal  for  both,  pronounced,  That 
fuch  were  the  reftlefs  Spirits  of  that  factious 
People,  that  no  Quiet  was  to  be  expected  from 
them,  till  they  were  utterly  fuppreffed  :  Which, 
like  a  prudent  Princcl's,  fhe  did  by  who/ejh/w 
Severities,  that  the  Crown  for  many  Years  fat 
cafy  and  flounihing  on  her  Head. 

Here  he  called  the  Archbifhop  a  falfe  Son 
of  the  Church,  and  a  perfidious  Prelate,  for 
perfuading  the  Queen,  to  grant  a  Toleration  to 
Diffenters:  And  what  was  this  in  Effect,  but  to 
declare  the  Parliament  were  in  theWrong  in 
granting  a  Toleration  to  the  Diffenters  ?  and 


that  the  Bifhops,  who  were  for  tolerating  them,  *7°9- IO- 
were  neither  Fathers  or  Sons  of  the  Churchy  £i!"!!f\ 
but  corrupt  and  perfidious  Prelates?  Andwhat 
could  he  do  more  to  enfiame  the  Government 
againtt,  the  DiiTenters,  than  by  recommending 
it  as  a  noble  Refolution  and  pious  Zeal  in 
Queen  Elizabeth,  utterly  to  fupprefs  the  Dif- 
lenters ;  and  to  recommend  the  Severities  ufed 
in  her  Reign,  becaufc  they  were  wholefome^ 
and  of  happy  Confequence  to  that  renowned 
Queen. 

The  laft  Charge  in  this  Article  was,  The 
Doctor's  afferting  it  to  be  the  Duty  of  the 
Superior  Pallors,  to  thunder  out  their  Eccle- 
iiaitical  Anathema's  againft  Perfons  entitled  to 
the  Benefit  of  the  Toleration,  and  infolently 
defying  any  Power  on  Earth  to  reverfe  thole 
Sentences  :  For  which*he  referred  to  tfie  25th 
Page  of  the  Sermon,  and  obferved,  that  the 
Doctor  did  in  his  Anfwer  own  this  Charge  in 
Effect  •  for  he  there  affirmed,  That  fome  Sen- 
tences pronounced  by  the  Paftors  of  the  Church 
were  ratified  in  Heaven :  That  fome  Perfons 
exempted  from  Punilhment  by  the  Laws  of  the 
Land,  might  yet,  by  the  Laws  of  Chrift,  be 
liable  to  fuch  Sentences  :  And  that  Schifm,  or 
a  caufelefs  Separation  from  a  Church,  enjoin- 
ing no  finful  Terms  of  Communion,  was  a  Sin 
which  expofed  the   Perfon  guilty  of  it  to  the 

Cenfures  of  the  Church. Which  was  not 

only  a  weakening  and  cenfuring  the  Toleration, 
but  a  direct  impugning  the  Queen's  Supremacy, 
which  by  the  Canon  he  was  bound  to  maintain. 

The  Lord  William  Paulet  being  affigned  to  jWWili, 
affift  in  Maintenance  of  the  2d  Article,  faid*  Paulet. 
That  the  Nation  had  feen  the  good  Effects  of 
the  Toleration,  many  of  the  Diffenters  fince  it 
paired  having  become  fincere  Converts  to  the 
Church  :  That  the  Prejudices  of  the  Diffen- 
ters generally  wore  off,  and  the  Numbers  daily 
decreafed ;  and  yet  the  Doctor  had  fet  forth  To- 
leration in  the  mod  odious  Colours,  and  fac- 
tioufly  endeavoured  to.ftir  up  the  People  againft 
it :  He  hoped,  therefore, their  Lordfhips  would, 
by  an  Exemplary  Punifhment,  fuitable  to  fo  high 
a  Crime,  vindicate  the  Authority  of  Parliaments, 
and  effectually  difcourage  fuch  turbulent  and 
leaitious  Preachers. 

Mr.  Cowper  alfo  was  affigned  to  affift  in  Mr.  Cow* 
maintaining  the  2d  Article  ;  but  there  being  Per- 
nothing  in  his  Argument  but  what  Sir  Peter 
King  had  already  infilled  on,  it  may  very  well 
be  omitted  here  •,  though  the  Managers  might 
think  it  proper  at  the  Trial  to  enforce  and  in- 
culcate the  fame  Things  over  and  over  again", 
that  they  might  make  the  deeper  ImprefTion  on 
the  Audience. 

The  Court  afTembling  again   on  IFednefday     Mr. 
the  lit  ot  March,  Mr.  Thompfon  endeavoured  to  Tn°mp-~ 
maintain  the    Charge  in    the  3d  Article,  viz.  „°nJ"/'e 
That  g  the  Doctor  had  aflerted,   in  Contradic-  ° 
tion  to  a  Vote  of  both  Houfes,  That  th^ Church 
was  in  a  Condition  of  great    Peril  and  Adverfity 
under  Pier  Majeftfs  Achnhnflration-,  and  inlinuat- 
ed,   that  the   Members   who  palfed  that  Voce 
were   themfelves  confpiring   the    Ruin  of  the 
Church,  while  they   voted  it  out   of  Danger  i 
alluding,  byway  of  Parallel  to  that  Aiiembly, 
who  voted  the  Perfon  of  King  Charles  \.  out  oi 
Danger,  at  the  fame  Time  they  were  confpiring 
his  Deftruction. 
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8  Anns.  a  Pafftge  in  the  jth  Page  of  the  Doctor's  Ser 
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mon  r  where  he  lays  of  the  Church  of  England, 
Her  Holy  Communion  has  been  rent  and  divid- 
ed by  factious  and  Schifmatical  Impoftors,  her 
pure  Doctrine  corrupted  and  defiled,  her  primi- 
tive Worihip  and  Difcipline  prophaned  and  a- 
bufed,  her  facred  Orders  denied  and  villified, 
her  Priefts  and  Profeffors,  like  St.  Paul,  ca- 
lumniated, mifreprefented,  and  ridiculed  •,  her 
Altars  and  Sacraments  proftituted  to  Hypocrites, 
Deifts,  Socinians,  and  Atheifts  ;  and  this  done, 
I  wifh  I  could  not  fay,  without  Difcouragement, 
I  am  fure  with  Impunity,  not  only  by  our  pre- 
ferred Enemies,  but,  which  is  worfe,  by  our  pre- 
tended Friends  and  falfe  Brethren. 

Here  the  Manager  obferved,  That  none  could 
proftituje  Altars,  Sacraments,  &c.  to  Deifts 
and  Atheifts,  but  thofe  of  his  own  Order  ;  thofe 
who  were  to  punifh  fuch  Offences  among  the 
Clergy,  their  Spiritual  Superiors ;  and  whether 
they  were  not  Part  of  Her  Majefty's  Admini- 
ftration,  he  fubmitted  to  their  Lordfhips. 

Another  PafTage  he  cited  for  Proof  of  this 
Article,  was  in  Page  1 8  ;  where  the  Doctor  fays, 
Falfhood  alway  implies  Treachery,  and  whe- 
ther this  was  a  Qualification  for  any  one  to  be 
trufted,  efpecially  with  the  Guardian/hip  of-  our 
Church  and  Crown,  let  our  Governors  confider 
"Whether  this  Reflection  did  not  aim  higher  than 
the  Adminiftration,  he  fubmitted  to  their  Lord- 
fhips. 

The  next  PafTage  cited  is  in  Page  20  -,  where 
he  fays,  And  now  are  we  under  no  Danger  in 
thefe  deplorable  Circumftances  ?  Muft  we  lull 
ourfelves  under  this  fad  Repofe,  and  in  fuch  a 
ftupid  lethargick  Security  embrace  our  Ruin? 
When  Eli/ha,  the  great  Prophet  of  God,  was 
furrounded  with  an  Hoft  of  Enemies  that  fought 
his  Life,  his  blind  Servant  beheld  not  the  Peril 
his  Mafter  was  in,  till  his  Eyes  were  opened  by 
a  Miracle,  and  he  found  himfelf  in  the  Midft  of 
Horfes  and  Chariots  of  Fire  :  I  pray  God  we  be 
cut  of  Danger ;  but  we  may  remember  the  King's 
Perfon  was  voted  to  be  fo,  at  the  Time  his  Mur- 
derers were  confpiring  his  Death. 

That  the  Doctor  would  excufe  himfelf,  in- 
deed, in  his  Anfwer,  by  faying,  that  thefe  de- 
plorable Circumftances  proceeded  from  the  Ma 
turity  of  National  Sins,  &V .  But  it  was  plain  he 
infinuated  and  afTerted,  that  this  Danger  was  oc- 
cafioned  by  the  DilTention  from  the  Church, 
which  the  Legiflature  apprehended  to  be  no 
Danger  to  it,  and  therefore  it  did  not  become 
him  to  affert  the  contrary  :  And  as  to  the  Pa- 
rallel between  the  AfTembly  who  voted  King 
Charlesl.  out  of  Danger,  and  the  Members  who 
voted  the  Church  out  of  Danger,  though  the 
Doctor  faid  he  meant  no  Reflection  on  the  Mem- 
bers who  paffed  that  Vote,  becaufe  he  never 
mentioned  that  Vote,  and  that  they  were  not 
the  fame  People  who  voted  King  Charles  out  of 
Danger,  that  confpired  his  Ruin  ;  the  Doctor 
could  not  be  ignorant,  that  it  was  in  November, 
1 648,  that  King  Charles  was  voted  out  of  Dan- 
ger ;  and  how  foon  after  the  King's  Trial  and 
Death  happened  every  Body  knew  ;  and  though 
there  might  be  fome  Alteration  made  in  that 
AfTembly,  during  that  Time,  the  Perfons  who 
confpired  his  Deftruction,  were  Part  of  that 
AfTembly  who  voted  him  out  of  Danger  ;  and 
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it  was  not  to  be  doubted  but  the  Doctor  intend-  1709- to. 
ed  his  Allufion  in  the  fame  Manner. 

And  as  to  the  Place  of  Sc«pture  quoted  bv 
the  Doctor,  viz.  That  the  blind  Servant  beheld 
not  the  Peril  his  Mafter  Elifha  was  in,  till  his 
Eyes  were  opened  by  a  Miracle,  and  be  found 
himfelf  in  the  midft  of  Horfes  and  Chariots  of  Fire. 
Thefe  Horfes  and  Chariots  of  Fire,  he  obferved, 
were  not  the  Prophet's  Enemies ;  fo  that  he 
plainly  perverted  the  Senfe  of  the  Text,  to  make 
a  ftronger  Imprefflon,  and  more  effectually  to 
delude  the  People. 

The  laft  PafTage  he  cited  to  maintain  this 
Article,  was  in  the  laft  Page,  where  fpeaking 
of  the  Danger  of  the  Church,  the  Doctor  quotes 
a  Text  out  of  Lamentations,  viz.  Though  fhe  lies 
bleeding  of  the  Wounds  fhe  received  in  the  Houfe  of 
her  Friends ;  this  Text,  he  faid,  he  could  not 
find,  and  therefore  it  feemed  to  be  a  Lamenta- 
tion of  the  Doctor's  own  making.  Then,  he 
obferves,  the  Doctor  goes  on,  Though  the  Ways 
of  Sion  may  mourn  for  a  Time,  and  her  Gates  be 
defolate,  her  Priefts  figh,  and  Jhe  in  Bitternefs, 
becaufe  her  Adverfaries  be  Chief,  and  her  Enemies 
at  prefent  profper  ;  though  among  all  her  Lovers 
Jhe  has  few  to  comfort  her,  and  many  of  her  Friends 
have  dealt  treacheroufty  with  hert  and  are  become 
her  Enemies. 

Thefe  PaiTages  he  faid,  he  mentioned  only  to 
fhew  that  the  Doctor,  by  the  moft  pathetick 
Exprefiions  of  his  own,  mixed  with  thefe  Texts 
of  Scripture,  endeavoured  to  reprefent  the  Church 
of  England  to  be  in  the  utmoft  Danger.  1 

And  as  to  the  Doctor's  Pretence,  That  the 
Vote  concerning  the  Church's  Danger  could  not 
concern  him,  becaufe  it  was  made  four  Years 
ago  ;  he  fhould  have  obferved,  that  the  Words 
were,  Whofoever  Jhall  go  about  to  inftnuate  that 
the  Church  is  in  Danger,  under  Her  Majefty's 
Adminiftration;  and  therefore  it  muft  relate  to 
any-  Time  during  Her  Majefty's  Reign. 

And  that  the  Doctor  (whofe  Education  would 
not  permit  us  to  prefume  he  finned  through  Ig- 
norance) fhould  take  upon  him,  in  his  private 
Capacity,  to  contradict  the  Senfe  of  the  whole 
Nation,  and  caft  fuch  Afperfions  on  his  Supe- 
riors, this  immoderate  Zeal  could  only  be  in- 
tended to  animate  a  deluded  People  to  the  Exe- 


cution of  feditious  Defigns. 

But  the  Commons  were  fo  well  fatisfied  of 
their  Lordfhips  true  Concern  for  the  Prefervation 
of  the  Conftitution,  that  they  could  not  imagine 
they  would  fuffer  fuch  Attempts  to  pafs  without 
condign  Punifhment. 

Mr.  Compton  alfo  being  afligned  to  main-  %,, 
tain  the  third  Article,  faid,  It  had  been  one  Comptoa, 
of  the  conftant  Artifices  of  the  Enemies  of 
the  prefent  happy  Eftablifhment,  to  infinuate 
that  the  Church  was  in  a  Condition  of  great  Pe- 
ril and  Adverfity,  in  order  to  cover  Defigns  they 
durft  not  own  ;  but  this  AfTertion  was  never  fo 
boldly  maintained,  or  with  fiich  invidious  and 
aggravating  Circumftances,  as  by  the  Criminal 

at  their  Lordfhips' Bar. That,  notwithftand- 

ing  the  great  Benefits  the  Church  (of  which  he 
was  a  Member)  reaped  by  the  Revolution,  he 
made  that  the  very  Period  of  Time  when  the 
Enemies  of  the  Church  firft  entertained  Hopes 
of  delivering  her  up  to  her  worft  Adverfaries, 
and  that,  ever  fince,  there  had  been  a  continued 
Series  of  Contrivances  to  ruin  it :  At  the  Revo- . 
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1709-10.  Jution  by  open  Violence,  and  now,  under  Her 
f^^'t  Majefty's  Adminiftration,  by  fecret  Treachery  : 
"~  **  '  And,  fince  neither  the  late  nor  the  prefent  Reign 
could  efcape  his  Invectives,  it  was  evident  for 
what  Perfon  he  referved  his  Panegyricks. 

That  there  were  no  Grounds  to  compare  the 
dutiful  Proceedings  of  the  late  Parliament,  who 
had  Her  Majefty's  Thanks  for  their  Unanimity 
and  Zeal  in  her  Service,  to  that  Parliament  with 
which  he  would  malicioufly  draw  a  Parallel  ; 
nor  was  there  the  leaft  Refemblance  between 
Her  Majefty's  glorious  Reign,  and  that  unfor- 
tunate Adminiftration  ;  unlefs  it  were,  that  then, 
as  now,  the  Minifters  of  the  Church,  though  by 
by  their  Function  Meflengers  of  Peace,  let  up 
to  be  Trumpeters  of  Sedition,  and  Incendiaries 
to  Rebellion :  But  the  Commons  hoped,  that 
even  this  Refemblance  would  be  determined,  by 
their  Lordfhips  fixing  fuch  an  Exemplary  Pu- 
nifhment  on  this  Offender,  as  mould  deter  others 
from  endeavouring  to  diftract  the  Kingdom,  by 
groundlefs  Diftrufts  and  Jealoufies. 

Lord  Coningsby  being  afligned  alfo  to  main- 
tain the  third  Article,  obferved,  That  the  Doc- 
tor's Sermon,  preached  at  St.  Paul's,  from  the 
Title  Page  to  the  Conclufion,  was  one  malicious 
and  feditious  Aflertion,  that  theChurch  of  England 
was  in  the  utmoft  Peril  and  Danger  in  the  laft 
Reign  and  the  prefent ;  and  was  preached  with  an 
Intention  to  bring  in  the  Pretender  and  Popery. 

Mr.  Dolben,  in  Maintenance  of  the  third  Ar- 
ticle, obferved,  That  the  wicked  Parallel  of  the 
Doctor's,  might  juftly  be  turned  upon  him ; 
for  it  was  beyond  a  Sufpicion,  that  he,  and  all 
his  Abettors,  were  confpiring  the  Ruin  and  De- 
ftruction  of  the  Church,  while  under  the  Dif- 
guife  of  a  falfe  Zeal,  they  proftituted  her  facred 
Name,  to  carry  on  dark  Defigns,  fatal  to 
Church  and  State :  And  that  they  might  take  up 
a  much  jufter  Complaint,  than  that  in  the  Doc- 
tor's Anfwer;  namely,  That  hard  was  the  Fate 
of  that  People,  who,  after  twenty  Years  War, 
in  Conjunction  with  fo  many  great  Allies,  and 
with  the  Expence  of  fo  much  Blood  and  Trea- 
fure,  had  been  contending  againft  Tyranny  and 
Oppreflion,  and  which  they  might  juftly  hope 
they  had  at  laft  fubdued  •,  mould  then  fee  all 
Europe  enjoy  the  Fruits  of  their  Labours,  and 
they  themfelvesonly  muft  be  rendered  incapable 
of  the  common  Bleffing  ;  betrayed  at  Home  to  a 
Condition  of  perpetual  Bondage,  by  fuch  falfe  Bre- 
thren as  are  at  your  Lordfhips  Bar ;  (where  then 
flood  fome  of  the  greateft  Divines  in  England, 
to  countenance  the  Doftor  and  his  Caufe,  viz. 
Dr.  Stanhope,  Dr.  Atterbury,  Dr.  Smalridge, 
and  Dr.  Mofs) :  Whereupon  Lord  Haverfham 
moved  the  Lords  to  adjourn  ;  and  after  their 
Return,  the  Lord  Chancellor  acquainted  Mr. 
Dolben,  That  the  Words  as  are  at  your  Lord- 
fhips Bar,  needed  Explanation :  And  Mr.  Dol- 
ben anfwered,  Thy  had  Relation  only  to  the 
Prifoner  at  the  Bar. 

Mr.  Serjeant  Parker  being  afligned  to  make 
Parker'  on  good  the  Charge  in  the  fourth  Article,  viz. 
the  fourth  xhat  the  Doctor  doesfalfly  and  malicioufly  fug- 
geft,  That  Her  Majefty's  Adminiftration,  both 
in  Ecclefuftical  and  Civil  Affairs,  tends  to  the 
Deftruction  of  the  Conftitution  :  And  that  there 
are  Men  of  Characters  and  Stations,  both  in 
Church  and  State,  who  are  falfe  Brethren,  and 
do  themfelves  weaken,  undermine,  and  betray, 
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and  do  encourage,  and  put   in  the  Power  of*  o-  17C9.-10. 

thers,  who  are  profefled  Enemies,  to  overturn  8  Anna£- 
and  deftroy  the  Conftitution  and  Eftablifhment.  ^/^\) 
And  chargeth  Her  Majefty,  and  thofe  in  Au- 
thority under  Her,  with  a  general  Mai- Admi- 
niftration -,  and,  as  a  publick  Incendiary,  he 
perfwades  Her  Majefty's  Subjects  to  keep  up  a 
Diftinction  of  Factions  and  Parties,  inftils 
groundlefs  Jealoufies,  and  foments  deftructive 
Divifions  among  them,  and  excites  and  ftirs 
them  up  to  Arms  and  Violence  :  And  that  his 
faid  feditious  and  malicious  Suggeftions  may 
make  the  ftronger  Impreflions  upon  the  Minds 
of  Her  Majefty's  Subjects,  he  the  faid  Henry  Sa- 
cheverell  does  wickedly  wreft  and  pervert  divers 
Texts  and  Paflages  of  Holy  Scripture: 

Obferved,  That  the  avowed  Defign  of  this 
Sermon,  was  to  reprefent  the  extreme  Perils  and 
DiftrefTes  of  the  Church  and  Conftitution,  from 
falfe  Brethren  that  are  in  the  Adminiftration, 
and  countenanced  by  it.  And  beginning  with 
the  fecond  Claufe  in  this  Article,  viz.  That  he 
did  falfly  and  malicioufly  fuggeft,  That  there 
are  Men  of  Characters  and  Station's  in  Church 
and  State,  who  are  falfe  Brethren,  and  do  weaken, 
undermine,  and  betray,  &c.  To  prove  this,  he 
cited  p.  15.  where  the  Doclor  fays,  That  they 
vjeaken,  undermine,  and  betray  in  themfelves, 
and  encourage  and  put  it  in  the  Power  of  our  pro- 
feffed  Enemies,  to  overturn  and  deftroy  the  Confti- 
tution and  Eftablifhment :  That  this  run  through 
his  whole  Difcourfe  -,  and  being  affirmed  of  falfe 
Brethren  in  general,  muft  be  applied  to  every 
Sort  of  falfe  Brother ;  and  confequently,  if 
there  were  Men  of  Characters  and  Stations, 
whom  he  reprefented  as  falfe  Brethren,  then  he 
affirmed  of  them,  and  had  undertaken  to  prove, 
That  they  did  weaken,  undermine,  and  betray  the 
Conftitution,  &c. 

That  Pag.  a  1.  he  faid,  What  a  vaft  Scandal 
and  Offence  it  muft  be,  to  fee  Men  of  Characters 
and  Stations,  thus  fhift  and  prevaricate  with 
their  Principles !  What  can  unwary  Perfons  con- 
clude from  this  Tergiverfation  and  Hypocrify, 
but  that  all  Religion  is  State  of  Craft  and  Im- 
pofture  ;  that  all  Godlinefs  is  Gain ;  and  that 
the  Doctrines  of  the  Church  lie  not  fo  much  in 
her  Articles  as  her  Honours  and  Revenues  ? 

This  was  a  full  Charge  of  Falfe  Brotherhood 
upon  Perfons  of  Characters  and  Stations :  And, 
according  to  the  Defcription  he  had  given  a- 
bove  of  Falfe  Brethren,  that  they  did  weaken, 
undermine,  and  betray,  fcfr.  he  had  charged 
Men  of  Char  abler  s  and  Stations,  with  Weakening, 
Undermining,  and  Betraying,  &c. 

That  this  was  a  general  Arraignment  of  the 
Government :  And,  to  put  the  Matter  beyond 
all  Doubt,  he  faid,  in  Scripture-Words,  Page 
26,  That  the  Church's  Adverfaries  are  Chief . 

As  to  the  3d  Claufe  in  this  Article,  That  he 
charged  HerMajefty,  and  thofe  in  Authority, with 
a  general  Ma?l-Adminiftration,  he  cited  Page  14, 
where  he  faid,  Thefe  Falfe  Brethren  in  our  Go- 
vernment do  not  fingly,  in  private,  fpread  their 
Poifon,  but  (what  is  lamentable  to  be  fpokenj 
are  fuflered  to  combine  into  Bodies,  and  Se- 
minaries, wherein  Atheifm,  Deifm,  Tritheifm, 
Socinianifm,  with  all  the  hellifh  Principles  of 
Fanaticifm,  Regicide,  and  Anarchy,  are  open- 
ly profefled  and  taught,  to  corrupt  and  debauch 
the  Youth  of  the   Nation,  in  all  Parts  of  it, 

down 
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down  to  Pofterity,  to  the  prefent  Reproach 
■  :md  future  Extirpation  of  our  Laws  and  Reli- 
'gion. 

That,  Page  Og,  a  FllTe  Brother  is  repre- 
fented,  as  relinquiihing  his  old  Friends  and 
Principles,  and  betraying  his  own  Party,  for 
the  lirtk  fordid  Lucre  of  Place  or  Preferment. 
And  that  the  Falfe  Brethren  he  mentions,  as 
put  into  Places,  are  put  in  by  our  Governors, 
he  plainly  fuggefts,  Page  iS,  -when  he  bids  the 
Governors  confider,  whether  they  are  fit  to  be, 
entrufted,  efpecially  with  the  Guardianfliip  of 
our  Church  and  Crown. 

As  to  the  hrft  Claufe  in  this  Article,  which 
charges  him  with  fuggefting.  that  Her  Majefty's 
Administration  in  Church  and  State  tended  to  the 
Destruction  of  the  Constitution  :  This  he  ob- 
ferved  was  made  out  by  what  had  been  laid  of 
the  other  two.  All  thole  fatal  Mifchiefs  com- 
plained of  in  them,  arofe  from  the  Admini- 
stration ;  which  therefore  plainly  tended  to  the 
Destruction  of  the  Conftitution. 

As  to  that  Claufe,  which  charged  the  Doctor 
as  a  pablick  Incendiary,  with  fomenting  Fac- 
tions and  Parties,  inftilling  groundlefs  Fears 
and  Jealoufies,  &c.  he  fafd,  His  Language  of 
Forfaking  old  Friends  and  Principles,  and  be- 
traying their  Party,  could  have  no  other  Drift, 
but  the  keeping  up  Distinctions,  and  inftilling 
groundlefs  Jealoufies  ;  and  though  he  pretended 
to  approve  of  an  Indulgence  to  fcrupulous  Con- 
fciences,  in  Reality  he  approved  of  none  •,  fince 
he  did  not  admit  any  one  to  have  a  Confcience 
truly  fcrupulous,  who  differed  from  him  •,  but 
all  fuch  were  Falfe  Bretheren,  and  Villains,  and 
to  be  Stigmatized  with  all  the  other  Names  of  Re- 
proach was  lb  liberal  of. 

And  as  to  his  inciting  Her  Majefty's  Sub- 
jects to  Arms  and  Violence,  this  was  moft  ma- 
nifeft  from  his  Spreading  fuch  hideous  Repre-, 
fentations  of  the  Government,  fuch  Outcries  of 
the  Church  and  true  Religion  being  undermined, 
betrayed,  and  expofed  by  thofe  in  the  Admini- 
ftration.  This  naturally  tended  to  Rebellion  •, 
and  therefore  at  Common  Law,  To  bear  the  Peo- 
ple in  Hand,  that  the  King's  Government  was' 
erroneous,  heretical,  or  urijuft,  whereby  the.  Man- 
ner of  the  Government  was  arraigned  or  impeach- 
ed, was  held  to  be  High  Treafon.  Roll's  Rep. 
p.  8^:90. 

The  laft  Part  of  the  Charge,  his  perverting 
Texts  of  Scripture,  he  proved  from  the  Paffage 
concerning  Elifha,  mentioned  before  by  Mr. 
Tbompfdn,  Page  21.  And  whether  he  mould  im- 
pute that  Miftake  to  the  Doctor's  Ignorance, 
and  taking  it  upon  Hearfay,  or  to  his  Reib- 
lution  knowingly  to  pervert,  it,  he  left  to  the 
Doctor's  Choice. 

And  whereas  the  Doctor  faid,  he  was,  to  his 
great  Comfort,  charged  in  this  Article  only  with 
fuggefting,  and  not  maintaining,  that  Her  Ma- 
jetty'^  Administration  tended  to  thie  Deftruction 
of  the  Conftitution,  and  hoped  that  bare.  Sugge- 
stions and  Infinuations  Should  not  involve  an 
Englifi  Subject  in  the  Guilt  and  Puniihment  of 
High  Crimes  and  Mifdemeanors. 

He  replied,  That  although  this  Charge  had 
not  been  pofitive  (as  it  was,),  it  would  be  very 
extraordinary  to  imagine  that,  let  a  Man  caft 
never  fo  many  Scandals  and  Reproaches  on  the 
Government,  if  it  were  clone  by  Way  of  Sugge- 


ftion  and  Infinuation,  and  the  Charges  were  ex-  1709-10. 
prefsly   maintained  and   avowed,    there    ihould  s  Annas, 
be  no  Crime  in  it,  or  not  a  high  one  :  This  was  IXVNJ 
to  lay  that  Sedition  and  expofing  the  Government 
were  lawful,  only  the  Manner  was   to  be  taken 
care  of;,  that  if  you  do  it  by  Suggestions,  which 
every   Body    will  underftand,    and  which   will 
have  their  full  Effect,  yet  you  may  be  fafe  •,  for 
thofe  who  come  to  judge  you  are  not  to  under- 
ftand you,  though  every  Body  elfe  -does. 

That  his  Lamentation  with  which  he  conclu- 
ded his  Anfwer,  That  hard  was  the  Lot  of  the 
Mmifters  of  the  Gcjpel,  &c.  was  a  moft  infolent 
Reflection  on  the  Honour  and  Juftice  of  the 
Floufe  of  Commons,  and  was  not  inferted  by 
Way  of  Defence,  but  to  infinuate  that  Dr. '  Sa- 
cheverell  had  been  profecuted  only  for  doino-  his 

Duty  as  a  Clergyman.: -  But  was  the  Story  of 

EHjha,  as  he  told  it,  an  honeft  Quotation  ?  Were 
the  Enemies  that  were  Chief,  and  the  Adverfa- 
ries  that  at  prefent  profpered,  no  particular  Per- 
forms now  in  being  ?  Was  his  Sermon  an  Exhor- 
tation to  Piety  and  Virtue?  Was  it  not  mani- 
leftly  a  Trumpet  of  Rebellion  ?  an  expofing.  the 
Faults  of  his  Governors  to  make  their  Perfons 
hated  ?— The  Commons  had-the  greateft  Vener- 
ation for  the  Clergy  of  the  Church  of  England, 
who  were  glorious  through  the  whole  Chriftian 
World,  for  their  Preaching  and  Writing,  and 
their  Steadinefs  to  the  Proteftant  Religion  in  the 
utmoft  Danger  ;  and,  it  was  with  Regret  and 
Trouble,  that  they  found  themfeives  obliged  to 
bring  before  their  Lordlhips  Bar  one  of  that  Or- 
der :  But  when  they  confidered  Iir.  Sacheverell 
divefting  hirhfelf  of  all  the  becoming  Qualities 
proper  lor  his  Order,  ol  all  that  peaceful,  chari- 
table Temper,  Chriftianity  requires  ;  and,  with 
Rancour  and  Malice,  branding  all  who  differed 
from  him  ( though  through  Ignorance)  with  the 
Titles  of  Hypocrites,  Rebels,  Traitors,  Devils  ; 
reviling  and  expofing  them,  conducting  them 
to  Flell,  and  leaving  them  there,  &c.  and 
doing  this  at  a  Time  when  all  Europe  was 
in  War,  and  nothing  could  preferve  us  from 
falling  into  the  Hands  of  the  Grand  Enemy  and 
Opprelfor,  but  our  Unanimity  :  That  he  mould 
labour  to  lap  the  Eftablilhment,  railing  and  de- 
claiming againft  the  Government,  crying,  To 
Arms ;  and  blowing  a  Trumpet  in  Sion,  to  en-  * 
gage  his  Country  in  .Sedkions  and  Tumults, 
and  overthrow  the  beft  Conftitution,  and  betray 
the  beft  Queen  that  ever  made  a  People  happy  ; 

and  this  with  Scripture  in  his  Mouth. The 

Commons  looked  upon  it,  that  he  had  fevered 
himfelf  from  the  reft  of  the  Clergy;  and  were  in 
no  Fear  of  being  thought  Difcouragers  of  thofe 
who  preach  Virtue  and  Piety,  becaufe  they  pro- 
fecuted him  who  preached  Sedition  and  Rebel- 
lion; or  to  have  any  Defign  to  leflen  die  Ref- 
pect  and  Honour  that  is  due  to  the  Clergy,  by 
bringing  him  to  PuniSiment  who  diigraced  the 
Order. 

Mr,  Secretary  Boyle,  and  Mr.  Chancellor  of 
.the  Exchequer,  aihfted  ,ako  in  maintaining 
the  Charge  i.n  the  fourth  Article  ;  but  there 
being  nothing  material  in  their  Arguments 
that  had  pot  been  touched  on  before,  they  are;  de- 
lignedly  omitted-,  and,  indeed,  if  all  the  In- 
vectives and  ill  Language  .were  weeded  out  of 
this  'Trial,  it  would  have  cotne  into  a  much 
narrower  Gompafs. 

On 


the  STATE  TRIALS. 


029 


On  tfburfday  the  2d  of  March,  the  Court 
being  met  again,  Mr.  Lecbmerc  obferved,  That 
the  Commons  had  made   their  Impeachment 
good  in  every  Part :  And  having  given  a  fhort 
*fhe  Ada-  Abftradt  of  the    Managers   Arguments,    he 
mgers      added,  That  the  Commons  had  gone  through 
"*'"*■    their  Charge  together,  that  their  Lordfhips 
might  have   it  entire;    but  they  referved  to 
themfelves  the  Liberty  of  Replying,  and  eve- 
ry other  legal  Advantage  that  mould  arife  to 
them  in  the  Progrefs  of  their  Impeachment. 

The  Court  meeting  again  on  Friday  the 
3d  of  March  ;  and  the  Dodtor's  Counfel,  being 
diredted  to  proceed  in  his  Defence,  laid, 
As  to  the  Charge  contained  in  the  firft  Ar- 
ticle, *viZ.  His  maintaining  unlimited  Non- 
Refiftance,  the  Dodtor  had  indeed  affirmed 
"ceun-iht  utter  Illegality  of  Refiftance  to   the  Su- 


*fbe  De- 
fence 
made  by 
the  Doc 
tor 
fel. 


preme  Power,  on  any  Pretence  whatfbever 
But  this  could  never  be  interpreted  as  a  Re- 
flection on  the  neceffary  Means  ufed  to  bring 
about  the  Revolution  j  for  the  Supreme 
Power  was  the  Legislative  Power,  which  was 
not  then  refilled,  the  Revolution  taking  Effedt 
by  the  Lords  and  Commons  concurring  and 
affifting  in  it. 

That,  by  the  happy  Conftitution  under 
which  we  live,  a  Subject  of  England,  was  not 
to  be  made  Criminal,  by  a  laboured  Conftruc- 
tion  of  doubtful  Words  ;  or,  when  that  would 
Mot  ferve,  by  reforting  to  his  Meaning.  That 
it  had  been  Refolved  by  their  Lordfhips,  in 
Sir  Samuel  Barnardifton's  Cafe,  That  Inuen- 
do's,  or  fuppofed  or  forced  Conftructions 
ought  not  to  be  allowed  ;  and  if  there  were 
any  Doubt  or  Uncertainty  in.  the  Doctor's  Ex- 
preffions,  they  hoped  the  moft  favourable 
ConftruCt.ion  would  be  put  upon  them. 

But  the  main  Objedtion  they  obferved  was, 
That  the  Doctor's  AfTertion  of  the  Illegality 
of  Refiftance  muft  neceffarily  be  underftood 
of  the  Executive  Power :  If  it  be  utterly  un- 
lawful to  Refift  in  any  Cafe,  then  it  was  fo  at 
the  Revolution  ;  and  from  thence  the  Confe- 
quence  was  drawn,  That  the  Dodtor  was 
guilty  of  maintaining,  lhat  the  neceffary  Means 
ufed  to  bring  about  the  Revolution  were  odious 
and  unjufiifiable.  To  this  they  anfwered, 
That  the  Dodtor  had  not,  in  any  Part  of  his 
Sermon,  applied  this  general  AfTertion  to  the 
Revolution  ;  and  'twas  one  Thing  exprefly  to 
affirm  the  Revolution  was  fuch  a  Cafe  as  ought 
not  to  be  excepted  out  of  the  general  Rule  ; 
and  anotherThing  not  t<3  make  the  Exception : 
That  extraordinary  Cafes,  Cafes  of  Neceflity 
were  always  implied,  though  not  expreffed  in 
the  General  Rule  :  That  the  General  Rule 
ought  always  to  be  preffed,  but  the  Excep- 
tions were  never  to  be  particularly  ftated.  To 
point,  out  every  fuch  Cafe  before-hand,  was  as 
impoffible,  as  it  was  for  a  Man  in  his  Senfes 
not  to  perceive  plainly  when  fuch  a  Cafe  hap- 
pens. 

That  the  fame  A  poftle,  who  enjoined  Obe- 
dience and  Non  -  Refiftance  to  the  Higher 
Powers,  commanded  alio  Servants  to  obey 
their  Matters,  and  Children  to  obey  their  Pa- 
rents in  all  Things.  Notwithstanding  which 
general  Precepts,  many  Cafes  might  happen 
wherein  it  might  be  not  only  unfit,  but  finful, 
for  Servants  to  obey  their  Mafters,  or  Chil- 
No.  if. 


dren  to  obey  their  Parents,'  and  yet  the  A-  1709- to. 
pbft'le  never  thought  it  proper  to  ftate  or  men-  8  A^;, 
tion    thdfe   Cafes;  but  contented   himfelf  to  ^^ 
prefs  the  Duty  of  Subjection  in  general,  leav- 
ing fuch  Cafes  (when  they  happened)to  juftify 
themfelves. 

That  the  Doctor's  AfTertion  of  the  Illega- 
lity of  Refiftance  to  the  fupreme  Power,  on 
any  Pretence  whatfbever,  in  general  Terms, 
without  expreffing  any  Exception,  was  alfb 
warranted  by  the  Authority  of  the  Chirch, 
dnd  was  agreeable  to  tfee  Laws  of  E: gland  : 
That  the  Dodtor  was  by  Law  obliged  to  read 
the  Homilies,  in  which  this  Duty  was  preffed 
in  much  ftronger  Terms,  without  any  Limita- 
tion or  Exception  ;  and  was  it  Criminal  for  a 
Man  to  preach  that  Dodtnne  which  'twas  his 
Duty  to  read  ? 

That  had  this  flavifh  Dodtririe  of  Non-Re- 
fiftance  been  firft  branded  with  its  indelible 
Mark  of  Infamy,  and  the  Right  and  indifpen- 
fible  Duty  of  Refiftance  plainly  fhewn  ;  bad 
all  the  flavifh  Notions  of  the  Common  Law 
difperfed  in  our  Law  Books,  which  gave 
Countenance  to  this  Dodtrine  of  Non-Reiift- 
ance  been  firft  weeded  out,  and  fbme  few 
Adts  of  Parliament,  entirely  agreeable  with 
this  flavifh  Dodtrine,  firft  repealed  ;  had  the 
People  been  let  right  in  the  Notions  of  their 
Obedience,  and  the  Minifters  of  the  Gofpel 
inftrudted  by  an  Act  of  Parliament,  what 
Dodtrine  they  ought  to  preach,  and  what  not, 
and  the  Dodtor  had  afterwards  erred,  their 
Lordfhips  might  then  have  looked  upon  him 
as  an  obftinate  Offender. 

But  as  this  Dodtrine  of  the  Illegality  of  Re- 
fiftance on  any  Pretence  whatfbever,  was  the 
Dodtrine  of  the  Church,  it  had  alfb  been 
confirmed  by  the  Legiflature,  without  making 
any  particular  Exception :  And  whatever 
Meafures  might  have  been  taken  by  the  Peo- 
ple, in  Cafes  of  the  laft  Neceffity,  to  preferve 
their  Liberties,  5  yet  in  no  Age  could  an  In- 
ftance  be  given,  no  not  in  the  Reigns  of  thofe 
Princes  who  had  been  depofed,  That  this 
Dodtrine  of  the  Right  of  Refiftance,  was 
ever  permitted  to  be  aflerted  by  any  particu- 
lar Perfon  :  But  on  the  contrary,  in  the  Reign 
of  King  Edward  II.  when  an  Adt  of  Parlia- 
ment paffed  for  the  Banifhment  of  the  two 
Spencers,  the  Reafbn  of  their  Banifhment  is 
recited  to  be,  for  that  they  had  affirmed  and 
pablifhed  in  Writing,  that  Homage  and  Alle- 
giance was  due  more  by 'reafbn  of  the  Crown, 
than  by  reafon  of  the  Perfon  of  the  King; 
and  that  if  the  King  did  not  demean  him- 
felf according  to  Reafbn,  in  the  Exercile  of 
his  Government,  his  Subjedts  might  remove 
him:  And  fince  that  Removal  could  not  be 
by  Courfe  of  Law,  they  might  therefore  re- 
move him  by  Force.  And  my  Lord  Coke  in 
his  Reports,  in  Calvin's  Cafe,  ftiles  the  Opi- 
nion of  the  Spencers,  a  damned  Opinion. 
Here  many  Adts  of  Parliament  were  recited, 
that  condemned  Refiftance,  and  particularly, 
the  Act  for  the  Attainder  of  the  Regicides, 
wherein  it  is  declared,  That  by  the  undoubted 
and  Fundamental  Laws  of  this  Kingdom,  neither 
the  Peers  of  this  Realm,  nor  the  Commons,  nor 
bcth  together, in  Parliament \pr  out  of  Parliament; 
nor  the  People,  cdleclively  or  reprefentatively,  nor 
10  B  any 
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1709-10.  any  other  Perfons  whatfoever,  ever  had,  have, 
S>  Annae.  ^a^  or  cllgbt  to  have,  any  coercive  Voider  over 
S"''~V~0  the  Kings  of  this  Realm.  And  by  the  13th  of 
Car.  2.  Seff.2.  cap.  1.  all  Officers  in  Corpora- 
tions are  required  to  fwear,  That  it  is  not  law- 
ful upon  any  Pretence,  to  take  up  Arms  a- 
gainft  the  King.  And  by  the  1 3  &  14  Car. 
2.  cap.  4.  Several  Officers  and  Ecclefiaftical 
Perfons,  are  required  to  fubfcribe  the  Truth 
of  this  Affertion:  And  though  it  might  be 
objected,  That  this  Oath  was  now  difpenfed 
with,  the  Adit  was  not  yet  repealed  ;  and  if  it 
was,  the  Propofition  was  never  the  Jefs  true, 
becaufe  it  was  not  fworn:  If  it  was  true  when 
it  was  fworn,  the  Propofition  was  equally  true 
before  and  after :  And  fince  that  Oath  had 
been  taken  by  fb  many  of  the  Peers  and 
Commons,  no  Man  would  pretend  to  queftion 
the  Truth  of  the  Propofition. 

As  to  that  Part  of  the  Charge,  that  King 
William  in  his  Declaration  difclaimed  the  leaft 
Imputation  of  Refiftance  j  though  the  Doctor 
had  fpoken  improperly,  yet  he  had  fpoken 
innocently:  For  the  Refiftance  the  Doctor 
mentions  his  late  Majefty  to  have  declaimed, 
could  have  no  fuch  Meaning  as  the  Managers 
would  put  upon  it  :  He  was  a  Sovereign 
Prince,  and  might  refill:  when  he  pleafed ;  and 
the  Doctor  had  eliewhere  fhewn,  he  meant 
Conqueft  by  Refiftance  :  And  that  the  Words 
calling  black  and  odious  Colours,  were  fb  far 
from  referring  to  his  late  Majefty's  disclaim- 
ing the  Imputation  of  Refiftance,  that  they 
conclude  the  Sentence  that  went  before  it. 

The  Doctor's  Counfel  afterwards  defended 
him  againft  the  Charge  in  the  remaining  three 
Articles,  but  the  Doctor  having  given  us  an 
Abftract  of  their  Arguments  himfelf  in  the 
following  Speech,  after  his  Counfel  had  con- 
cluded. I  fhall  content  my  felf  with  giving 
that  Speech  entire,  which  is  efteemed  one  of 
the  fineft  Pieces  of  Oratory  we  have  in  En- 
glijh. 
The  Be-  Dr.SACHEVERELL.  My  Lords,  the 
Tl^tl  defence  made  by  my  Counfel  has  been  £0 
Bor  him-  full  and  part  cular,  and  the  Trial  it  felf  drawn 
felf;  out  into  .lb  great  a  Length,  that  I  fhould  not 
add  to  your  Lordfhips  1  rouble,  by  faying  any 
Thing  for  my  felf,  did  I  not  think  that  in 
fuch  a  Caufe  as  this  (wherein  the  Doctrine  of 
our  Church,  the  Dignity  of  that  Holy  Order 
to  which  I  belong,  and  even  the  common  In- 
tereft  of  Chriftianity  it  felf,  are  fb  nearly  con- 
cerned) it  becomes  me  not  to  be  altogether 
filent. 

For,  my  Lords,  It  has  been  owned  by  fbme 
of  the  Managers  for  the  Honourable  Houfe 
of  Commons,  that  though  I  am  the  Perfbn 
impeached,  yet  my  Condemnation  is  not  the 
Thing  principally  aimed  at.  I  am  it  feems, 
an  infignificant  2ool  of  a  Party,  not  worth 
regarding  ;  the  avowed  Defign  of  my  Im- 
peachment is,  by  the  Means  of  it  to  procure 
an  eternal  and  indelible  Brand  of  Infamy  to 
be  fixed,  in  a  Parliamentary  Way,  on  all  thole 
who  maintain  the  Doctrine  of  Non-Refift- 
ance,  and  to  have  the  Clergy  directed  what 
Doctrines  they  are  to  preach,  and  what  not : 
And  therefore,  as  infignificant  as  I  am  in  my 
felf,  yet  the  Confluences  of  my  Trial  (if 
rightly  reprefented  to  your  Lordlliips  by  fbme 


of  thofe  Gentlemen)  are  of  the  higheft  Mo- 
ment and  Importance. 

Since  I  am  the  unfortunate  Occafion  of 
bringing  thefe  Matters  in  Judgment  before 
your  Lordfhips,  it  will  behoove  me,  I  think, 
after  what  has  been  pleaded  in  my  Behalf  by 
my  Counfel  learned  in  the  Law,  to  fay  foir.e- 
what  alfo  for  my  felf,.  in  Order  to  clear  the 
Innocence  of  my  Intentions,  and  remove  that 
Load  of  Guilt  and  Infamy  which  may  be 
laid  upon  me,  fhould  your  Lordfhips  deter- 
mine (as  I  truft  in  God  you  will  not)  that 
the  Articles  of  Impeachment  exhibited,  have 
been  made  good  againft  me.. 

With  your  Lordfhips  i  ermiffion  then,  I 
fhall  lay  before  you  fome  fewGencral  Remarks, 
which,  in  my  humble  Opinion,  may  be  added 
to  what  my  Counfel  have  alread\  oblerved, 
concerning  the  Methods  taken  by  the  Mana- 
gers for  the  Honourable  Houie  of  Commons, 
to  prove  and  fiipport  the  Articles  of  their 
Charge  :  And  fhall  then,  with  your  Lordflvps 
Leave,  fay  fomewhat  feveraliy  to  the  Articles 
themfelves,  which  may  ferve  to  remind  your 
Lordfhips  of  what  my  Counfel  before  offered 
more  at  large,  and  with  greater  Advantage. 

My  Lords,  the  Charge  brought  againft  me 
in  thefe  Articles,  is  of  a  very  high  and  hei- 
nous Nature  ;  and  had  it  been  as  clearly  made 
out,  as  it  has  been  ftrongly  affirmed,  it  would 
juftly  have  expofed  me  to  a  very  fevere  Sen- 
tence :  But  the  more  heinous  the  Charge  is, 
the  more  evident  and  undeniable,  I  fhould 
think,  the  Proof  ought  to  be.  And  how,  my 
Lords,  has  this  Charge  been  fupported  in  the 
feveral  Articles  of  it  ?  By  plain,  dired,  and 
exprefs  Pa.fTages,  produced  and  read  to  >  our 
Lordfhips  out  of  my  Sermons  5  or  by  Intend- 
ments, unneceflary  Implications,  and  ftrained 
Conftructions  ?  By  laying  entire  Sentences  be- 
fore your  Lordfhips,  and  relying  upon  what 
was  manifeftly  contained  in  them  ;  or  by 
piecing  broken  Sentences,  and  conjoining  di- 
flant  and  independent  Faffages,  in  order  to 
make  me  fpeak  what  I  never  thought  of  ? 

I  am  unacquainted,  my  Lords,  with  the 
Methods  of  legal  Proof,  and  little  thought  I 
fhould  have  had  this  Occafion  of  enquiring  in- 
to them.  But,  as  far  as  I  am  able  to  compre- 
hend any  Thing  of  this  Nature,  I  fhould 
think,  that  there  cannot  be  a  clearer  Indica- 
tion that  I  am  not  guilty  of  having  afferted, 
what  I  am  charged  by  the  feveral  Articles  to 
have  find,  than  that  fb  many  Hours  Learning 
and  Eloquence  have  been  employed  in  pro- 
ving me  to  have  faid  it.  Had  I  really  affirmed 
thofe  Propofitions  for  which  I  am  accufed,  my 
Sermons  being  before  your  Lordfhips,  the 
Places  wherein  fuch  1  ropofitions  were  directly 
contained,  might  have  been  referred  to,  and 
read,  with  the  fame  Eafe  as  my  Counfel  re- 
ferred to  the  Paffages  contained  in  the  feve- 
ral Writings  and  Sermons  of  the  Reverend 
Fathers,  and  other  eminent  Divines  of  out 
Church,  wherein  they  taught  the  Doctrine  of 
Non-Refiftance  in  the  fame  Extent  as  I  main- 
tained it,  or  in  Terms  much  ftronger. 

Thefe  Paffages  produced  by  my  Counfel, 
were  barely  read  to  your  Lordfhips :  No  xlrgu- 
ment,no  Colours  were  ufed,  becaufe  none  were 
neceffary,to  prove  what  Propofitions  were  laid 
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down  in  thofe  Paffages.  Whereas,  to  prove 
me  guilty  of  having  afferted  what  is  laid  to 
my  Charge,  after  my  Fermons  and  Prefaces 
were  read  to  your  Lordfhips,  much  Art  and 
Induftry  were  ufed  to  perfuade  your  Lord- 
fhips, that  fuch  Affertions  were  really  con- 
tained in  them. 

My  Lords,  When  my  Words  were  capa- 
ble of  two  Senfes,  the  worft  and  moft  invi- 
dious, though  at  the  fame  Time  the  moft 
ftrained  and  unnatural  Conftruction,  has  been 
always  made  of  them.  Nay,  when  my 
Words  were  fo  plain  and  exprefs,  that  it  was 
impoffible  to  put  any  Criminal  Gloffes  or  Co- 
lours upon  them,  I  have  been  accufed  of 
meaning  the  direct  contrary  to  what  I  have 
faid ;  And  when  I  preffed  the  Duty  cf  Alle- 
giance to  the  Queen,  your  Lordfhips  were 
told,  that  it  was  moft  certain  I  meant  the 
Pretender. 

To  aggravate  my  Guilt,  I  have  been  ac- 
cufed, not  only  for  what  I  am  fuppofed  to 
have  faid,  but  for  what  I  am  allqwed  not  to 
have  faid  ;  not  only  for  what  I  have  taken 
Notice  of  in  my  Sermons,  but  for  what  I 
have  paffed  by  unobferved :  I  have  been 
charged  with  Negative  Crimes ;  as  if  what  I 
omitred  to  fay,  had  been  omitted  with  De- 
fign,  and  my  Silence  it  felf  were  Criminal. 

Thefe,  my  Lords,  are  the  Methods  that 
have  been  made  ufe  of  to  prove  me  guilty  of 
Crimes,  which,  if  proved,  might  affect  my 
Liberty  and  Fortune  :  No  favourable  Allow- 
ances have  been  made  to  a  Minifter  of  the 
Gofpel,  difcharging  the  Duty  of  his  Function, 
and  rebuking  Vice  and  Irreligion,  within  ho- 
neft  and  well-meant  Zeal ;  but  fometimes  per- 
haps carrying  him  into  Expreflions  too  open 
and  unguarded.  I  could  add,  my  Lords,  if 
fuch  a  Complaint  might  not  be  thought  im- 
proper from  one  in  my  Circumftances,  that, 
in  the  Courfe  of  my  Accufation,  I  have  been 
ftiled  a  Criminal,  and  treated  as  fuch  by  fbme 
of  thefe  Honourable  Gentlemen,  with  a  De- 
gree of  Scorn  and  Indignity,  from  which  I 
hoped  my  Sacred  Profeffion,  my  prefent  un- 
happy Condition,  and  a  Regard  to  this  fo- 
Jemn  and  awful  Judicature,  might  have 
fcreened  me. 

But,  my  Lords,  I  lay  afide  all  Complaints 
of  this  Nature,  and  with  your  Lordfhips 
Leave,  fhall  proceed  to  make  fbme  few,  fhort 
Gbfervations  upon  the  feveral  Branches  of  the 
Charge  exhibited  againft  me. 

I  am  charged,  my  Lords,  in  the  firffc  Arti- 
cle, with  having  maintained,  That  the  necef- 
fary  Means,  ufed  to  bring  about  the  late  happy 
Revolution,  were  odious  and  unjuftifiable  -3  in 
Proof  of  which  it  has  been  urged,  That  I 
have  in  General  Terms  afferted,  the  utter  Ille- 
gality of  Refiftance  to  the  Supreme  Power, 
upon  any  Pretence  wharfoever.  My  Lords, 
the  Refiftance  in  that  Paffage  by  me  condem- 
ned, is  no  where  by  me,  applied  to  the  Revo- 
lution ;  nor  is  it  applicable  to  the  Cafe  of  the 
Revolution,  the  Supreme  Power  not  being 
then  refitted. 

My  Lords,  I  neither  exprefly  applied  my 
Doctrine  of  Non- Refiftance  to  the  Cafe  of 
the  Revolution,  nor  had  I  the  leaft  Thoughts 
of  including  the  Revolution  under  my  gene- 


ral Affertlon.  I  expreffed  this  Doctrine  in  the  1709-10. 
fame  general  Terms  in  which  I  found  it  deli-  9  Anr"c- 
vered  by  the  Apoftles  of  Chrift,  I  taught  it,  v-/"v"v*' 
as  1  had  learnt  it,  from  the  Homilies  of  our 
Church,  and  as  I  was  enjoined  to  teach  it,  by 
the  Articles  of  our  Religion  :  I  uled  no  other 
Language  than  what  had  been  ufed  by  our 
firft  Reformers,  by  a  continued  Series  of 
Right  Reverend  Prelates,  and  other  celebrated 
Divines  now  with  God,  and  by  many  of  thofe 
venerable  Fathers  before  whom  I  ftand,  arid 
what  is  perfectly  agreeable  to  the  Laws  and 
Statutes  of  this  Realm.  I  had  little  Reaion  to 
apprehend  that  I  could  ever  have  been  ac- 
cufed by  the  Gentlemen  of  the  Houfe  of 
Commons  to  your  Lordfhips  as  a  Criminal,  or 
as  an  Afperfer  of  the  Memory  of  the  late 
King,  for  preaching  this  Doctrine  ;  when 
others,who  preached  the  fame  Doctrine,in  the 
fame  Terms  before  their  late  Majefties,  be- 
fore our  prefent  Gracious  Sovereign,  (whom 
I  pray  God  long  to  prefer ve !)  before  each 
Houfe  of  Parliament,  before  this  very  Houfe 
of  Commons,  have  met  with  publick  Appro- 
bation. But  fince  it  is  my  Angular  Misfortune 
to  be  accufed,  for  what  others  have  received 
Thanks,  in  fome  Inftances  conveyed  to  them 
by  feveral  of  the  Managers  themfelves,  I  do 
with  all  humble  Confidence  rely  upon  your 
Lordfhip's  Juftice  ;  not  doubting  but  that  the 
learned  Judges,  if  thought  neceffary  to  be 
confulted,  will  declare  what  I  have  in  this 
Cafe  afferted  to  be  warranted  by  Law,  and 
the  Right  Reverend  the.  Bifhops  will  affirm  it 
to  be  the  Doctrine  of  the  Gofpel. 

The  Doctrine  I  preached  being  the  Doc- 
trine of  the  Homilies  of  our  Church,  not  ex- 
preffed only  in  a  few.  particular  Paffages  of 
thofe  Homilies,  but  perfectly  agreeable  to  the 
whole  Tenor,  the  main  Scope  and  Defign  of 
them  i  and  thofe  Homilies  being  eftablifhed 
by  the  Thirty-Nine  Articles,  as  containing 
godly  and  wholefome  Doctrine  ;  and  thofe 
Articles  being  confirmed  by  the  13th  of 
Queen  Elizabeth;  and  that  Statute  being  made 
perpetual.and  fundamental  to  our  Conftitution 
by  the  late  Act  of  Union  ;  I  leave  it  to  your 
Lordfhips  to  confider,  how  far  the  Condemna- 
tion of  me,  on  the  Account  of  that  Doctrine, 
may  affect,  and  fhake  the  prefent  Frame  of  the 
Britijh  Conftitution  in  Church  and  State,  and 
tend  to  diffolve  the  Union  of  the  Two 
Kingdoms. 

My  Lords,  Upon  the  Secpnd  Article,  I  to  the  i<t 
would  humbly  pray  your  Lordfhips  tocon-^^ 
fider,  that  I  have  no  where  in  my  Sermon 
fhewn  any  the  leaft  Diflike  of  the  Indul- 
gence granted  by  Law  to  Diflenters ;  that,  on 
the  contrary,  I  have  declared  my  Approba- 
tion of  it  in  the  moft  exprefs  Terms  imagina- 
ble, which  I  beg  Leave  once  more  to  repeat 
to  your  Lordfhips  out  of  my  Sermon,  preach- 
ed at  St.  Paul's.  I  would  not  (I  there  fkv) 
be  mifunderftood,  as  if  I,  ■intended  to  caft  the 
leaft  invidicus  Kcflecii<{ii  upon  that  Indulgence, 
which  the  Government,  hath  condefcended  to  give 
them;  which,  I  am  fare,  all  thofe  who  wijb 
well  to  our  Church  are  ready  to  grant  to  Con- 
fciences  truly  fcrupulous  ;  la  them  enjoy  it  i n 
the  fall  Limits  the  Law  hath  pre fcribed. 
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1709-10.  My  Lords,  This  then  was,  and  ftill  is  my 
9  Anna:.  fincere  Opinion  5  nor  am  I  confcious  that  I 
^/^vrN~/  have  uttered  one  Word  inconfiftent  with  it. 
I  have  indeed  blamed,  and  perhaps  with  fome 
Warmth  and  Earneftnefs  blamed  j  the  Abufes 
Which  Men  of  no  Conference  have  made,  of 
the  legal  Exemption  granted  to  Conferences 
truly  fcrupulous :  Nor  could  I  think  that 
thole  Reprehenfions  of  mine,  would  have 
drawn  upon  me  the  Difpleafure  of  any  fincere 
Chriftian,  which  were  levelled  againft  Hypo- 
crites, Socinians,  Deifts,  and  fuch  as,  under 
the  Umbrage  of  that  Act,  which  permits  Pro- 
teftant  DifTenters,  and  thofe  only,  to  ferve 
God,  every  Man  in  his  own  Way,  think  them- 
felves  at  Liberty  to  be  of  no  Proteftant  Con- 
gregation, of  no  Religion  at  all.  I  will  far- 
ther ingenuoufly  own  to  your  Lordfhips,  that 
I  had  in  my  Eye  fome  Abufes  made  of  that 
Act  by  the  DifTenters  themfelves  ;  who,  I  am 
told,  do  (both  Paftors  and  People)  rarely  ob- 
serve the  Qualifications  prefcribed  by  that 
Act ;  and  who  erect  Seminaries  for  educating 
Youth  in  Principles  oppofite  to  the  Doctrine, 
Difcipline  and  Worfhip  of  our  Church  : 
Whereas  that  Act  was  intended  for  the  Eafe 
.of  thofe,  whofe  Minds,  through  the  unhappy 
Prejudices  of  Ed ucation,were  already  eftranged 
from  the  Church  ;  not,  as  I  humbly  conceive, 
to  indulge  Men  in  taking  the  moft  effectual 
Methods  to  propagate  and  perpetuate  their 
Schifm. 

My  Lords,  of  any  Favours  to  DifTenters 
granted,  or  intended  by  the  Law,  I  have  no 
where  complained.  Of  Toleration,  a  Word 
unknown  to  our  Laws,  and  implying,  as  I  am 
informed,  much  more  than  our  Law-givers 
defigned,  if  I  have  faid  any  Thing  offenfive, 
I  may,  I  hope,  rcafbnably  prefume,  that  it 
•will  not  be  judged  by  your  Lordfhips  in  any 
wife  to  reflect  on  that  Act  of  Exemption, 
which  I  have  fpoken  of  in  Terms*,  no  ways,  I 
think,  misbecoming  a  good  Subject,  or  be- 
traying any  Want  of  Chriftian  Moderation. 
Nor  is  there,  my  Lords,  any  Want  of  it,  I 
conceive,  in  affirming  that  this  Act,  which 
relieves  fome  DifTenters  from  legal  Punifh- 
ments,  to  which  they  were  before  obnoxious, 
hath  not  anyways  altered  the  Nature  of 
Schifm,  or  extinguished  the  Obligations  to 
Church-Communion  j  which  is  an  Evangelical 
Duty,  incumbent  on  all  Chriftians  by  the 
Rules  of  the  Gofpel,  antecedent  to  all  fecular 
Laws,  and  can  by  no  human  Power  be  dif- 
penfed  with.  If  the  Church  of  England,  my 
Lords,  impofes  no  unlawful  Terms  of  Com- 
munion, as  fhe  certainly  does  not,  then  all 
Separatifts  from  her  Communion,  will,  not- 
withstanding the  Indulgence,  continue  to  be 
guilty  of  Schifm  5  The  Confequence  of  which 
Guilt  may  ftill  reft  upon  their  Souls,  however 
it  may  ceafe  to  affect  their  Bodies  or  Eftates. 
For,  as  no  human  Law  can  render  that  lawful 
which  God  hath  forbidden,  fb  neither  can  it 
make  that  void,  which  God  hath  commanded. 
My  Lords,  I  am  accufed  under  this  Head, 
of  maintaining,  That  it  is  the  Duty  of  fupe- 
rior  Paftors  to  thunder  out  their  Ecclefiaftical 
Anathemas  againft  Perfbns  entitled  to  the 
Benefit  of  the  Toleration  :  I  hope  it  hath 
tvidently  appeared  cb  your  Lordfhips,  that  I  ' 


advance  no  fuch  Pofition.  Sure  I  am,  that  170^.10. 
my  Words  do  not  in  themfelves  carry  fuch  a  9  Arn* 
Meaning,  nor  does  the  Connection  of  my  *-/~s/^*' 
DifcoUrie  require  that  Senfe,  or  e'afily  admit 
it.  Schifmaticksj  my  Lords,  are  not  the  only 
Perfons  againft  whom  Ecclefiaftical  Cenfures 
may  be  denounced  ;  the  Works  of  Darknefsj 
which  I  referred  to,  as  fit  to  be  reproved,  in 
that  Part  of  my  Sermon,  where  I  fpeak  of 
thefe  Cenfures,  are  of  the  fame  Kind  with 
thofe  mentioned  by  the  Apoftle,  whofe  Words 
I  produced,  all  lewd  and  immoral  Practices ; 
Againft  thefe,  my  Lords,  and  againft  Here- 
fies,  and  Blafphemies,  Ca  black  Catalogue  of 
which  has  been  difplayed  before  your  Lord- 
fhips) I  thought  the  Anathema's  of  the  Church 
would  be  well  employed  3  fuch  Anathema's,  I 
doubt  not,  my  Lords,  would  be  ratified  in 
Heaven,  and  would  therefore,  by  any  Power 
on  Earth,  be  irreverfible. 

As  to  Archbifhop  Grindall,  though  I  may 
feem  to  have  ufed  fome  undue  Afperity  of 
Expreffion  concerning  him,  yet  I  charged  him 
with  nothing  but  what  I  had  good  Grounds  for, 
from  our  Hiftorians.  It  hath  been  made  ap- 
pear to  your  Lordfhips,  that,  on  the  Account 
of  his  Remffnefs  in  Church-Government,  he 
lived  and  died  under  the  High  Difpleafure  of 
Queen  Elizabeth  ,  and  w  hether  therefore  he, 
or  that  Glorious  Queen,  fhall  bare  the  Blame 
of  his  Difgrace  and  Sufferings,  is  with  all  Hu- 
mility fubmitted  to  your  Lordfhips. 

I  hope,  my  Lords,  I  ftand  clear  in  your 
Opinions  of  the  Charge  advanced  againft  me, 
in  the  two  firft  Articles  ,  and  as  my  own  Con- 
fcience  acquits,  fo  I  truft  your  Lordfhips  will 
acquit  me,  of  whatever  is  laid  to  my  Charge 
in  the  Third. 

My  Lords,  I  neither  have  fuggefted,  nortothe^d 
do  in  my  Conference  believe,  that  the  Church  Articl*. 
is  in  the  leaft  Peril  or  Adverfity  from  Her  Ma- 
jefty's  Adminiftration  ;  So  far  am  I  from  any 
fuch  Thoughts,  that  I  am  entirely  fatisfied  of 
Her  being  a  moft  affectionate  Nurfing-Mother 
to  it.  But  I  hope  I  may  fay,  without  Offence, 
that  the  Church  may  be  in  Peril  from  other 
Caufes,  without  any  Reflection  upon  Her  Ma- 
jefty's  Government,  or  any  Contradiction  to 
Her  Royal  Proclamation,  and  the  Refblution 
of  both  Houfes  of  Parliament,  four  Years  ago. 
If  the  Church  be  in  Danger,  when  the  Chrift- 
ian Religion  is  evidently  fb,  I  hope  it  will  be 
thought  no  Crime  to  fay,  It  has  fcarce  ever 
been  in  greater  Danger  than  it  is  now,  fince 
Chrift  had  a  Church  upon  Earth.  For,  be- 
fides  that  Deluge  of  Profanenefs  and  Immo- 
rality, which  overfpreads  the  whole  Kingdom  j 
befides  the  Variety  and  growing  Strength  of 
thofe  Schifms  which  weaken  and  divide  us, 
and  of  thofe  Heterodox  Opinions,  and  dam- 
nable Herefies,  which  are  daily  publifhed  and 
propagated  among  us ;  I  veriiy  believe,  that 
never  were  the  Minifters  of  Chrift  fb  abufed 
and  vilified  -3  never  was  the  Divine  Authority 
of  the  Holy  Scriptures  fb  arraigned  and  ridi- 
culed j  never  was  Infidelity  and  Atheifm  it 
felffb  impudent  and  bare-faced  j  never  was 
fuch  horrid  Blafphemies  printed  in  any  Chrift- 
ian State,  from  the  Foundation  of  Chriftianity 
to  this  Day. 

Out 
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Vote  about  the  King's  Safety,  was  patted   by  1709-10. 
Lords  and  Commons    an  Year  and    half  be-  9  Anna?- 
fore  his  execrable   Murther,  which  had    been  W^V~V"' 
contrived  by  the  Army,  and  was  perpetrated 
by  a  pretended  Ordinance  of  a  f -nail  Remnant 
of  the  Ho  life  of  Commons  (not  a  tenth  Part 
of  the  whole),  after  the  reft  of  the  Members 
had  been  imprifbned  or  feciuded,  and  without 
the  Concurrence  of  the  Houle  of  Peers,  who 
totally  rejected  it.     You  have  had,  my  Lords, 
a  very  different   Representation  of  this  Fad: 
made  by  one  of  the  learned   Managers :  But 
this,  my  Lords,  is  the  real  Truth,  as  recited  in 
the  Act  of  Parliament  for  the  Attainder  of 
the  King's  Murtherers ;  and  is  an  Evidence, 
that  I  could  not  poffibly  mean  by  any    odious 
Parallel   to  infinuate,    that  the  Members  of 
both  Houies,  who  patted  the   Vote  concern- 
ing the  Safety  of  the  Church,  were  then  con- 
fpiring  its  P.uin. 

I  humbly  crave  yonr  Lordfhips  Fatience  yet t0  the  4*& 
a  little  farther,  whilft  I  fpeak  what  is  alledged  Artkh* 
in  the  fourth  Article,  which  charges  me  with 
many  Crimes  of  a  very  high  and  flagrant  Na- 
ture j  none  of  which  have  been  endeavoured 
to  be  proved  upon  me,  otherwife  than  from 
fuppoied  Suggestions,  and  undetermined   Ex-  v 

preffions;  and  1  muft  ftill,with  your  Lordfhips 
Leave,  humbly  infift  upon  it,  that  whe:-e  the 
Expreffions  are  doubtful,  there  the  favourable 
Senfe  is  always  to  be  preferred. 

After  all  that  has  been  laid  by  the  learned 
Managers  for  the  Commons,  What  Minifter 
of  State,  I  befeech  your  Lordfhips,  have  I 
been  proved  tg  reflect  upon,  directly  or  indi- 
rectly ?  Where,  and  how,  do  I,  by  any  Sug- 
geft ion,  charge  Her  Majefty,  or  thole  in  Au- 
thority under  Her,  with  a  general  Mal-Ad- 
miniftration?  How  do  I  perfuade  Her  Subjects 
to  keep  up  a  Dift'jnct  ion  of  Parties  and  Factions, 
wh;le  I  reprove  thofe  who  divide  us  by  knavifh 
Diftinctions,  and  while  I  perfuade  my  Fellow- 
Subjects  to  lofe  and  forget  them  ?  How  is  it 
poffible,    I   fhould    frir   up     the    People  to 


Out  of  the  many  Instances  of  this  Kind, 
which,  being  ready  at  Hand,  I  could  have 
produced  to  your  Lordlhips,  I  have  {elected  a 
few  only  ;  but  thofe  fuch,  as  I  am  perfuaded, 
your  Lordfhips  could  not  hear  without  Horror 
and  Aftonifhment.  Pardon  me,  my  Lords,  if 
my  Apprehehenfion  of  the  fad  Confequences 
we  may  expect  from  fuch  crying  Abomina- 
tions, have  forced  from  me  fome  Expreffions, 
which,  upon  a  lefs  Occafion,  might  feem  too 
harfh  and  vehement.  A  Man  that  dreads  no 
Danger  from  fuch  unparalleled  Iniquities,  that 
do  as  it  were  call  down  God's  fevereft  Judg- 
ments upon  that  poor  Church  and  Nation, 
wherein  they  are  openly  and  daringly  com- 
mitted, muft  be  dead  in  his  Love  for  his 
Country  and  Religion.  If  I  have  difciofed 
fuch  a  frightful  and  deteftable  Scene  of  Im- 
piety, which  by  reafbn  of  your  Lordfhips  high 
Stations  and  great  Employments,  might  poffibly 
lie  undifcovercd  to  your  Sight  before  ;  I  fhall 
think  my  felf  happy,  whatever  fhall  befall 
me,  if  I  may  by  .God's  Grace  become  the 
mean  Inftrument  of  putting  a  Stop  to  that 
Overflowing  of  Ungodlineis  and  Blafphemy 
which  as  yet  no  Laws,  no  i  reclamations,  how 
well  foever  defigned,  and  how  often  foever 
repeated,  have  been  able  to  reftrain. 

Nor  ought  I,  my  Lords,  to  forget,  though 
it  was  forgotten  by  the  honourable  Managers, 
another  Ground  of  Danger  arifing  to  this 
Church,  from  the  Attempts  of  PopifhEmiftaries, 
by  me  mentioned,  I  hope  without  the  leaft 
Offence,  in  my  Sermon  at  St.  Paul's ;  where 
I  lay,  It  were  highly  to  be  wifhed,  that  thofe 
excellent  Laws,  made  for  the  Defence  and 
Security  of  the  Church,  were  at  prefent  put 
ftrictly  in  Execution  jfor  the  Roman  Catholick 
Agents,  and  Miffionaries,  that  fwarm  about 
this  great  City,  as  'twere  in  Defiance  and  Con- 
tempt  of  them,  were  nevermore  bufy  in  ma- 
king Profelytes  to  their  Superftition  and 
Idolatry,  and  perverting  and  debauching  Her 
Majefty 's  Subjects  in   every   Corner  of  cur 

Streets.     I  have  not,  my   Lords,  been  called  I  Arms  and  Violence,  when  I  am  endeavouring 
upon  to  prove  the  Truth  of  this  Paflag'e,  nor  \  to  Convince  them   of  the   utter   Illegality  of 

upon   any 


has  it  been  reckoned  among  the  falfe  Infinua- 
ations  I  have  made,  'That  the  Church  is  in 
Danger.  I  pray  God  the  Church  may  be  in 
no  Danger,  upon  any  of  thefe  Accounts ! 
Her  Majefty,  your  Lordfhips,  and  the  Com- 
mons, have  indeed  provided  againft  thele 
Dangers  by  wholefome  Laws,  and  I  hope  I 
did  not  exceed  the  Limits  of  my  Function, 
when,  being  called  to  preach  before  Magiftrates, 
I  exhorted  them  to  prevent  thele  Dangers,  by 
putting  thole  Laws  ftrictly  in  Execution. 

Tuft  had  been  the  Indignation  of  the  Ho- 
nourable Houle  of  Commons,  juft  would  be 
yom>  Lordfhips  moft  fevere  Kefentments,  if 
by  any  Parallel  by  me  drawn,  I  had  infinuated 
that  the  Members  of  both  Houfes,  who 
patted  the  Vote  concerning  the  fafe  and  flourifh- 
ing  Condition  of  the  Church,  had  been  then 
confpiring  its  Ruin.  I  have  already  purged 
myleJf  from  this  Imputation,  by  obierving 
that  the  Parallel,  afcribed  to  me,  implies,  that 
they  who  voted  King  Charles  I.  to  be  out  of 
Danger,  and  thofe  who  confpired  his  Death, 
were  the  very  fame  Perlbns,  whereas  it  is 
certain  they  were  not ;  for,    my   Lord',  the 
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Refiftance  upon  any  Pretence  whatsoever  ? 
Thele  Things,  my  Lords.,  feem  to  be  ihcon- 
fiftent,  unlels  a  Man  may  be  thought  a  Rebel 
for  recommending  Loyalty,  or  feditious  for 
preaching  againft  Sedition. 

I  remember,  indeed,  at  the  Opening  of  this 
Charge  againft  me,  that  one  of  the  Managers 
for  the  Houle  of  Commons,  vouchfafed  to 
offer  bts  charitable  Affiftance  towards  recon- 
ciling this  feeming  Inconfiftency  ;  for  he  was 
plealed  to  fuppole  that,  when  I  fpake  againft 
.refiftingthe  Sovereign,  I  had  not  our  Gracious 
Queen,  but  lome  other  Perfon  in  View  ;  and 
that  I  might  therefore,  agreeably  to  my  Prin- 
ciples of  Non-Refiftance,  ftir  up  the  People 
to  Arms  and  Violence  againft  Her  Sacred  Ma- 
jefty. Your  Lordfhips  will  once  more  pardon 
my  Earneftnefs,  if  I  call  God  to  Witnefs, 
that  I  utterly  deteft  any  fuch  traitorous  In- 
tention, and  I  fhould,  in  my  own  Opinion,  be 
unworthy  of  the  Name  of  a  Chriftian,  if  1 
could  give  my  felf  Leave  to  caft  fuch  a  black 
and  groundless  Imputation  upon  any  one  in 
like  Circumftances  with  mine,  who  had  given 
all  poffible  Evidence  of  his  Duty  and  Affection 
io  C  to 
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to  the  prefent   Government.      My   Lords,  I 
have   taken   the   Oaths  of  Allegiance  to  Her 


-I 


Majefty,  and  that  of  Abjuration  againft  the  \Hr    Policy ,    and    diftingu  fbing 


Pretender  ;  and  when  therefore  I  preached 
the  Doctrine  of  Non-Refiftance,  it  is  mod 
apparent,  that  the  Government,  which  I  per- 
fuaded  my  Fellow-Subjects  not  to  refill,  is  the 
preient  Government ;  and  I  humbly  conceive, 
that  the  preient  Government  can  never  be 
overturned,  if  it  be  never  refilled. 

How  true  a  Zeal  and  Affection  I  have  always 
borne  to  Her  Majefty  ^s  Peribn  and  Govern 


of  Her  iVifdcm,  in  the  happy  Adminiftration  of 
[her  Government,  and  in  nothing  mere  fhews 

Judging 


than  m  making  Choice  offuch  Miniflers  of  State, 
•who  are  acceptable  to  their  Country,  and  exprefs 
fuch  a  Zeal  and  Steadinefs  in  its  Service  and 
true  Interefis,  and  whom  nothing  could  Bride , 
or  bet-ay  into -a  Party,  wherein  it  night  any 
ways  fern  to  be  en  dang,  red  -3  If  with  the  mo  ft 
ardent  Rcquefts  to  implore  God's  Providence, 
which  tkr  ugh  fo  many  Dangers  and  Difficulties 
has  raifed  up,  and  preferved  Her  Majefty,  to 


ment,  1  leave  to  be  judged  by  your  Lordlhips,  carry  on  thefe  glorious   Undertakings  with  Sue 

ctfs.  that  She  way  be  able  to  rep  re  and  fettk 
the  Peace  <f  purope,  n  ts  juft  Rights  and 
L'.mitati  ns  ;  an  that,  as  God  has  beftowed  a 
Crown  "p  n  Her  in  this  World,  as  the  Reward 
of  thefe  h.roick   and  pious  Defigns,  fo  after  a 


and  the  whole  World,  from  thofe  publick 
Demonftrations  which  I  have  given  of  it,  at 
all  Times,  when  I  had  Occafion  to  make 
mention  of  either.  I  hope  your  Lordlhps 
will    pardon   me,  if  I  refer  to  lome  of  my 


own  printed  Expreffions,  as  an  evident  f  roof  long  Reign  hire,  he  wculd  advance  Her  to  a 
of  my  unfeigned  Duty  and  Allegiance.  If  to  \  higher  throne  in  Heaven,  and  dignify  Her  with 
call  it  the  moft  ineftimable  Bleffing  this  Nat.cn  \  a  glorious  and  immo  tal  Grain  hereafter:  If 
could  enjoy,  that  Her  Majefty, the  good  and  pious  ■  this,  m;  Lords,  I  fay,  is  fallely  and  malicioufly 
Relic!  cf  the  Royal Famuy,  fits  now  happily  upon  to  luggeft,  that  Her  Majefty 's  Adminiftration, 
the  throne  cf  Her  Anefto  s  ;  If  to  pray  that  J  both  in  Ecciefiaftical  and  Civil  Affairs,  tends 
God  may  long prefrve  Her  for  the  Comfort  aid  to  the  Eeftruction  of  the  Conftitution;  If 
Support  of  the  Church,  as  the  only  Security,  under  this  be  charging  Her  Majeftv,  and  thofe  in 
God,  it-has  to  depend  upon  -,  If '  earneftly  to  con- 1  Authority  under  Her,  both  in  Church  and 
tend  for  the  Safety,  Rgbts,aud  Efiablifivient  State,  with  a  general  Mal-Adminiftration  •  If 
cf  Her  Majefty,  together  with  thofe  of  the  |  this  be,  as  an  Incendiary,  to  perfuade  Her 
Church ;  //  to  vindicate  Her  Majefty  s  'title  to  ;  Subjects  to  keep  up  Diftinctions  of  Factions 
the  Crown  againft  the  Ufirpitions,  Pretences  j  and  Parties  ;  If  this  be  inftilling  groundlefs 
and  Encroachments  of  Her  Adverfaries,  and  to  J  Jealoufies,  fomenting  deftructive  Divifions, 
affert  H  r  Right  to  the  throne  to  have  been  fo  j  and  ftirring  up  Her  Majefty 's  Subjects  to  Arms 
clear,  manifeft,  and  undoubted,  that  even  Hr-  and  Violence,  againft  any  but  Her  Enemies  j 
worft  Enemies  ( ro.ila  fuch  a  Pious  Princefs  be  j  then,  my  Lords,  I  am  guilty  of  this  Article 
fuppos'dto  have  any)  muft  acknowledge  it ;  that !  of  Impeachment ;  otherw.fe  I  am  innocent. 
Jht  was  proila  med  as  'twere  by  the  Voice  of  My  Lords,  I  have  always  thought  it  my 
God,  in  the  univerfal  ~foy,  Satisfaction,  and  Duty,  upon  all  publick  Occafions,  to  affert  the 
Unanimity  of  Her  Subjects  j  that  Her  perfonal  Principles  of  Loyalty   and  Subjection  to  the 


Merit  exempted  from  that,  made  Her  worthy  of 
a  brighter  Diadem  than  fhe  wears  ;  If  to  per- 
fuade Her  Subjects,  with  the  moft  hea  ty  Zeal, 
and  Genercfity,  to  enter  into  a  neceffary  War, 
for  the  Dfluceof  Her  Majefty,  and  the  Common 
PreferVation  of  our  Church,  Liberties,  and 
Conftitution,  againft  a  pow.rful  Adverfary  ;  If 


Supreme  ^ower,  whenever  I  had  a  proper 
Call  fb  to  do  j  of  this  there  are  numberlefs 
Witneffes  in  thofe  feveral  Places  to  which  I 
have  belonged.  One  of  fhefe  I  beg  Leave 
of  your  Lordlhips  particularly  to  mention, 
Magdalen  College  in  Oxford,  whereof  I  am 
at  prefent  an  unworthy    Member,  and  which 


to  befeech  God  ti  profper  fu  good  an  Undertaking, !  by  the  known  Sufferings  of  the  whole  Body 
to  give  an  happy  Event  and  Iffue  to  fuch  a  (  for  the  Church  and  Conftitution,  contributed 
Right  rul  Cauje,to  crown  our  Arms  with  Victory,   as  much  towards  the  late  happ^    Revolution, 

as  any  Society  in  the  Kingdom:  To  which 
Honourable  Soc'ety  I  humbly  appeal  for  my 
Character  and  Behaviour.  I  could  alfb  appeal 
for  the  fame  to  a  Right  Reverend  Lord,  that 
now  fits  on  the  Bench  of  Bifhops. 

Had  it  been  fit  to  have  troubled  your  Lord- 
lhips with  Evidences  of  my  hearty  Affection 
to  the  prefent  Government,  I  could  have  pro- 
duced them  in  great  Abundance,  from  the 
Perfbns  with  whom  I  have  converted,  from  the 
Gentlemen  whom  I  have  bred  up,  and  front  the 
Congregations  to  which  I  have  preached,  if 
my  Principles  had  any  Tendency  towards  Alie- 
nating the  Affections  of  Her  Majefty 's  Subjects, 
furely  lbme  one  Inftance  of  my  Difloyalty  to 
the  QUEEN,  fbme  favourable  Expreffions  to- 
ward the  Pretender,  iome   Indications  of  my 


and  to  make  them  as  fuccefsful,  as  they  are 
juft  and  honourable  ;  and  that,  in  order  to  this, 
we  are  all  bound,  both  in  Duty  to  God  and  our 
Sovereign,  as  well  as  by  our  own  Intereft, 
unanimoufly  and  heartily  to  affift  and  fupport 
Her  under  this  great  Undertaking,  as  far  as 
cur  Prayers,  and  Eftates,  Lives,  and  Fortunes, 
can  ferve  Her ;  If  to  perfuade  Her  Subjects, that 
the  great  and  threatmng  Dangers  cf  our  Ene- 
mies, fjjould  have  that  juft  Effect  upon  us,  to 
unite  us,  as  much  in  cur  Rifcluticns  and  Affec- 
tions, as  they  do  in  our  '  common  Interefts,  Ap- 
preh  nfiqns,  and  troubles  ;  If  to  fet  out  the 
Bleffmgs  we  enjoy  in  the  wife  Conftitution  of 
our  Gove,  nment  and  Laws,  in  the  moft  refined 
Policies  of  our  Parliament  and  Minftry,  in  the 
Strength  and  Number   of  our   Armies,  Fleets, 


and  Con  ed-.rates,   in  the  Care   and  watchful :  Diflike  to   the  prefent    Settlement,  and   the 
Vigilance,  the  Courage,  Reflation,  and  Conduct   Proteftant  Succeffion,  might  have  been  pitched 


cf  i-vr  General,  and,  above  all,  in  the  Piety, 
and  Prudence  of  our  Moft  Gracious  QUEEN ; 
If  to  affirm  that  She  daily  gives  frefij  hi  fiances 


upon,  and  expoied  to  your  Lordfhips,  in  order 
to  juftifie  the  Charge  of  Sed  tion  :  t ;  i  f  n  e. 
But  I  cannot  but  with  tleaiure  obferve  to 

your 
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your  Lordfhips,  that  from  the  whole  Courfe 
of  my  Actions,  no  one  Inftance  of  that  kind 
is  alledged,  or  1b  much  as  pretended. 

My  Lords,  the  Charge  of  wickedly  wreft- 
ing  divers  Texts  of  Scripture  lies  very  heavy 
upon  me,  as  a  Cnriftian  and  Minifter  of 
Chrift.  If  I  am  guilty  of  it,  there  is  ano- 
ther Tribunal,  another  Bar,  at  which  I  am  to 
appear,  and  where,  by  that  Scripture  which  I 
have  wrefted,  I  (hall  be  judged  and  condemn- 
ed. In  the  mean  Time,  my  Lords,  1  hope 
that  thole,  whole  particular  Profeffion  and 
Studies  qualify  them  to  be  the  moft  competent 
Judges  of  fuch  Matters,  will  abiblve  me  in 
this  Particular. 

Upon  the  whole,  therefore,  my  Lords,   1 
hope  it  appears,  that  I  am  not  guilty  of  any 
of  the  Crimes  of  which  I  am  accufed  ;  that  I 
have  tranfgreffed  no  Law  of  the  Land,  nei- 
ther Statute,  nor  Common  Law,  relating  ei- 
ther to  Her  Majefty,  or  to  my  Fellow-Sub- 
jects, to  the  Church,  or  to  the   State:  And 
that  I  may  with  all  Humility  apply  to  my 
own  Cafe,  the  Words  of  that  bleffed  Apoftle, 
whole  Doctrine  I  defend,  and  whofe  Example 
I  hope  I  fhall  have  the  Grace  to  follow,  Nei- 
ther againft  the  Law,  nor  againft  the  tfmple,  nor 
againft  Caerar,  have  I  off  owed  any  thing  at  all. 
What  I   have  hitherto  humbly  offered  to 
your  Lordfhips,  relates  to  my  Words  and  Ac- 
tion?; and  as  to  the  Thoughts  and  Intentions 
of  rny  Heart,  which  are  known  only  to  God. 
and  my  own  Conlcience,  and  which  are  affirm- 
ed in  my  Impeachment  to  be  wicked,  fediti- 
ous,  and    malicious ;   I  call   the  Searcher  of 
Hearts   to  Witnels,  in  the  moft   folemn  and 
religious  Manner,  as  I  expect  to  be  acquitted 
before   Gcd    and   his   holy   Angels,    at   that 
dreadful  Tribunal,  before  which,  not  only  I, 
but  all  the  World,  even  your  Lordfhips,  who 
now  fit  in  Judgment  upon  me,  muft  appear, 
to  be  acquitted  or  condemned  ;  that  I  had  no 
fuch  wicked,    feditious,    or   malicious  Inten- 
tions ;    that  there  is  nothing    upon  Earth  1 
more  deteft  and  abhorr :  1  hat   my   Befigns 
were,  in   every  Refpect,  directly  contrary.  I 
had  no  Intention  to  afperfe  the  Memory  of 
his  late  Majefty,  to  traduce  or  condemn  the 
late  happv  Revolution,  or  to  arraign  the  Re- 
folutions  of  both  Houfes  of  Parliament.     So 
far  was  I  from  defigning  to  undermine  and 
fubvert  Her  Majefty's  Government,  and  the 
Proteftant  Succeffion  as  by  Law  eftablifhed, 
that  it  was  my  fincere  Intention  to  exert  my 
beft   Endeavours  for   their   Security,    bo  far 
was  I  from  intending  to  perfuade  Her  Maje- 
ft)'s  Subjects  to  keep  up  a  Diltinction  of  Par- 
ties and   Factions,  from  inftilling  groundlefs 
Jealoufies,  fomenting  deftructive  Divifions  a- 
mong  them,  or  exciting  and  ftirring  them  up 
to  .Arms  and  Violence,  that  my  Aim  was  to 
perfwade  them  to  lay  afide  all  Diftinctions,  to 
unite  in  one  well-compacted  Body,  to  be  o- 
bedient  to  their  Governors,  and  to  fupport 
the  prefent  Eftablifhment.     So  far  was  I  from 
defigning  to  defame  Her  Majefty's   Admini- 
ftration,  or  to  infufe   any  undutiful  Thoughts 
of  Her,  that  I  not  only  pay  Her  all  Honour 
and  Obedience,  but  am,  from  the  Bottom  of 
my  Soul,  zealoufly  and  affectionately  Loyal 
to  Her>;  being  entirely  perfuaded,    that  the 


Church  js'fb  far  from  being  in  Danger  from  1709-1* 
Her,  that  She  is  as  heartily  affected   to   jts'9Ann3: 
Eftablifhment  and  Profperity,    as  I   hope  I  ^^^^ 
have  always  fhewed  my  felf  to  be  to  Her  Sa- 
cred Perfbn  and  Government. 

As  to  the  Froteftant  Succeffion  by  Law  efta- 
blifhed, though  the  Doctrine  which  I  preached 
tends  to  the  Security  of  it  (as  I  heartily  de- 
fire  every  thing   by  me  fpoken   fhould  tend) ; 
yet  having  no  Occafion  in  either  of  my  Ser- 
mons to  take  Notice  of  it,  I  do  no  where  in 
rhole  Sermons  mention  it,  nor  fay  any   thing 
that  can  be  interpreted  to  have  any  View  to- 
wards it.     Therefore,  though  I  cannot  with 
my  beft  Application  apprehend,  how  it  comes 
to  be  faid  in  the  Freamble  to  my  Impeach- 
ment, that  I  hid  defigned  to  undermine  and 
fubvert  it ;  yet  I  fhall  gladly  take  this  Op- 
portunity of  declaring  my  felf  before  your 
Lordfhips  upon  that  Subject.     It  is  my  fincere 
and  hearty  Prayer,  that  God  would  prolong 
the  Life  of  Her  moft  Sacred  Majefty,  whole 
exemplary  Goodnefs  and  Piety,  give  us  the 
beft  Hopes   we  have  of  averting  that  Ven- 
geance,   which  is  due  to   the  Wickednefs  of 
the  Age  we  live  in  ;  that  he  would  blefs  Her 
Councils   at  Home,  and    Her    -Arms  abroad, 
and  make  Her  Reign  exceed  that  of  Her  Re- 
nowned   Fredeccffor     Queen    Elizabeth,    in 
Length  as  well  as  GJory.     But  when  the  In- 
heritrix  of  the  Bleffed  Martyr's  Crown  and 
Piety,  when  She,  the  Defire  of  our  Eyes,  and 
the  Breath  of  our  Noftrii.s,  fhall,  full  of  Years 
and    Honour,   be   gathered  to   Her   Fathers, 
and  exchange  Her  Temporal  for  an  Immortal 
Crown;  (Tince  we  are  deprived  of  that  Prince, 
.-ler  Royal  Offspring,  whofe  Lois  no  true  Lo- 
ver of  his  Country,  and  of  the  Royal  Family, 
can  reflect   upon  without  a  bleeding  Heart, 
and   whom   God  in  his  Anger  took  from  us, 
becaule  we  were  unworthy   of  fb  ineftimable 
a  Bleffing,)  I.earneftly  befeech  God,  in  De- 
fect of  future  Iffue  from   Her  Majefty,    to 
perpetuate  the  Succeffion  of  the  Crown,  as  it 
eftablifhed  in   the  moft  Illuftrious  Houfe  of 
Hanover,  which  I  look  upon  as,  next  to  His  Pro- 
vidence, the  beft  Guard  we  have  againft  Popery 
and  Arbitrary  Power,  the  beft  Security  of  our 
Church,  and  of  the  Conftitution  of  our  Govern- 
ment, which  is  the   Glory  and  Happinefs  of 
our  own  Nation,  and  the  Envy  of  all  others. 
And  I  cannot  yet  apprehend,  how  the  Doctrine 
which  I  have  taught,  tends  to  weaken  or  un- 
dermine it ;  nor,  on  the  other  Side,  how  the 
Doctrine  of  Refiftance,  which  brought  Her 
Majefty's   Royal  Grand-father  to  the  Block, 
(fuppofing  it  a  true  Doctrine)  comes  to  be 
mentioned,  or  thought  of;  much  lefs  to  be  in- 
duftrioufly  maintained,  as  a  neceffary  and  in- 
difpenfible  Duty,  under  the  moft  mild  and 
gracious  Adminiftration  of  the  beft  of  Queens. 
Nothing  feems  more  ftrange,  than  that  Refift- 
ance fhould  be  fo  carefully  taught  under  fuch 
a  Government,  unlefs  it  be  that  Non-Refift- 
ance  fhould  overturn  it. 

So  far  was  I  therefore  from  having  any  of 
thofe  wicked,  malicious,  and  feditious  De- 
figns,  which  are  laid  to  my  Charge,  that  my 
Intentions  were,  on  the  contrary,  to  inftill  the 
Principles  of  Loyalty  and  Obedience  into  my 
Fellow-Subjects,  and  withal,  to  put  a  Stop  to 

that 
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7709-jo.  that  Torrent  of  Lewdnefs,    Irreligion,    and 
9  Anna;.  Atheifm,  of  which  1  have  given  your  Lord- 
'-/~V~^'  fliips  ib  many  flagrant  Teftimonies. 

Thole  outrageous  Infults  upon   God,  and 
Goodnefi,  are  lb  provoking,  that  they  may 
excufe  fome  Heat  and  Seventy  of  Expreffion 
in  a  Minifter  of  Chrift,  who  has  a  juft  Senfe 
of  Religion,  a  due  Concern  for  the  Difcharge 
of  his  Holy   Function,  or  for  the  Honour  of 
his  Maker  and  Redeemer.     And  if  any  Ob- 
jection be  made  againft  me,  for  treating  with 
an  unbecoming  Bitternefs  fuch  daring  Kab- 
Jbekabs,  who  defy  the  Living  God  ;  I    beg 
Leave  to  reply,  in  the  Words  of  a  Reverend 
Father  of  our  Church,     Let  them  confider 
what  Moderation,  and  Temper,  a  Man   had 
need  be  of,  that  in  this  Nation,  and  this  Age, 
lhall  fpeak  againft  Faction,    and   Rebellion, 
CI  add  Deifm,   Tritheifm,  and  all  Sorts   of 
Herefy,   Blalphemy,  and  Atheifm)    without 
extraordinary  Severity,    Nay,  it  is  our  Duty, 
in   fuch    Cafes,    to  exprefs  our    felves   with 
Warmth  and  Sharpneis,  according  to  the  Ex- 
ample of  our  Blefled  Saviour,   who,  though 
Meeknefs  it  felf,  could  not  but  fhew  the  ut- 
moft  Indignation  at  the  Prophaning  the  Houfe 
of  God.     This  is  not,  my  Lords,  to  rail,  but 
to  rebuke  ;  and  thofe  who  ridicule,  orcenfure 
us  for  it,  either  have  not,  I  prefume,  or  will 
not  own  they  have,  a  right  Notion  of  the 
Dignity  of  our  Office  ;  will  not  confider,  that 
we  are  the  AmbafTadors  of  Chrift,  that  we  are 
commanded,  in  His  Name,  to  exhort  and  re- 
buke with  all  Authority  ;  and  that  our  Au- 
thority is  derived  from  thofe  to  whom  it  was 
laid  by  our  Bleffed  Saviour,  He  that  defpi/eth 
you,  defpifeth   me  -,    and  he  that  defpifeth  me, 
dejpifeth   him  that  fent  me.     Whatever  Ex- 
preffions,  therefore,  in  my  Sermons  may  have 
flipt  from  me,  which  feem  fb  far  liable  to  Ex- 
ception, as  to  carry  a  Senfe  I  never  intended 
(as  he  muft   be  an   happy  Speaker   indeed, 
whofe  Words  are  altogether  unexceptionable) 
yet,    I  humbly  hope,   the  above-mentioned 
Provocation  will  plead  my  Excufe,  or  that,  at 
the  very  worft,  fbme  hafty,  or  even  violent 
Expreffions,  fhall  not  be  deemed  High  Crimes 
and  Mifdemeanors.     I  defire  it  may  be  farther 
confidered  by  your  Lordfhips,  that  I  could 
have  no  Temporal  Interefts  to  ferve  by  the 
Doctrines  I  advanced  ;   and  therefore   could 
have  no  Defign  in  View,  but  to  difcharge  my 
Duty  to  God,  as  a  Minifter  of  Chrift,  and  to 
my  Sovereign,  as  a  Faithful  and  Loyal  Sub- 
ject. 

My  Lords,  thefe  Things  being  humbly 
offered  to  the  Confideration  of  your  Lordfhips, 
I  hope,  that  what  I  have  already  fuffered,  as  a 
fuppofed  Criminal,  will  be  thought  fufficient 
Punifhment  for  one,  who  has  offended  againft 
no  Law  yet  in  Being.  It  muft  be  thought  no 
little  Grief  and  Vexation  to  any  ingenuous 
Man,  to  be  brought  to  this  Bar,  under  the 
leaft  Sufpicion  of  fuch  Crimes  as  are  laid  to 
my  Charge  :  But  for  a  Perfbn  of  my  Func- 
tion to  have  an  Accufation  of  this  Nature  al- 
ledged  againft  him,fb  heinoufly  reflecting  upon 
his  Holy  Character,  is  fuch  a  foul  Blot,  as, 
though  his  Innocence  fhould  at  laft  be  cleared 
by  your  Lordfhips,  upon  the  moft  undeniable 
Evidence,  muft  leave  a  Scar   upon  his  good 


Name;  which  is  to  all  Men  dear,  but  much  17091c. 
more  fb  to  thofe,  whole  whole  Capacity  of  9  A'  n*- 
doing  good  in  the  WTorld  principally  depends  ^/*~°~' 
upon  it. 

My  Lords,  as  the  Matter  of  my  Charge 
was  highly  criminal,  fb  the  Form  and  Manner 
of  it  ran  in  fuch  general  and  uncertain  Terms, 
that  'twas  impoflible  to  know  the  Grounds  or 
my  Accufation  ;  or  how  to  defend  my  felf, 
when  I  knew  not  where  I  fhould  be  attacked. 
So  that,  after  I  had  provided  as  particular  an 
Anfwer  as  fuch  a  general  Accufation  would 
admit  of,  the  Commons  were  pleafed  in  their 
Replication  to  fay,  That  there  were  feveral 
Things  in  it  foreign  to  the  Charge.  To  the 
great  Misfortune  of  falling  under  the  Difplea- 
lure  of  that  Honourable  Houfe,  I  might  add, 
That  of  a  long  and  clofeConfinement,  and  of 
an  Expence  no  ways  proportioned  to  my 
Circumftances.  Thefe,  my  Lords,  are  Afflict- 
ions, which  can  be  conceived  by  no  body  fb 
well  as  by  him,  who  has  been  fb  unhappy  as 
to  feel  the  Weight  of  them.  And  among 
thefe  I  reckon  it  not  the  leaft  of  my  Suffer- 
ings, that  I  have  been  for  fb  long  a  Time  de- 


barred from  takin 
which   the   Holy   Ghcft 


Heed  to  that  Flock,  over 


hath  made  me  an 
Overfeer.  For,  ever  fince  I  have  had  my  Li- 
berty, by  the  Favour  of  your  Lordfhips  ad- 
mitting me  to  Bail,  I  have  purpofely  avoided 
doing  any  Part  of  the  Duty  of  my  Function, 
or  even  appearing  in  Publick,  left  it  fhould 
occafion  any  Tumult  or  Difturbance;  as  my 
neceffary  Attendance  on  your  Lordfhips  from 
Time  to  Time  has  fince  been  thought  unhap- 
pily to  have  done,  without  any  Fault  of  mine, 
or  the  leaft  Degree  of  Encouragement  given 
by  me,  which  I  profefs,  in  the  Prefence  of 
God,  to  abhor. 

AJ1  thefe  Circumftances,  my  Lords,  being 
confidered,  together  with  the  publick  Manner, 
the  Length  and  Solemnity  of  my  Trial,  be- 
fore fb  Auguft  a  Court  of  Judicature,  by  which 
Means  I  am  made  a  Gazing-ftock,  both  by 
Reproaches,  and  Afflictions,  and  a  Spectacle 
to  the  whole  Wrorld  ;  I  have  flood  in  this 
Place,  Day  after  Day,  to  hear  my  felf  accufed 
of  the  blackeft  Crimes,  and  openly  reviled  $  I 
have  been  reprefented  as  a  Papift  in  Difguife, 
as  a  Rebel,  as-  an  Enemy  .to  Her  Majefty's 
Perfon  and  Government,  and  a  Favourer  of 
the  Pretender,  though  I  have  abjured  him, 
(but  not  forgot  him,  as  a  learned  Perfbn 
was  pleafed  to  fay )  j  that  is,  as  the 
worft  of  Perjured  Villains.  I  have  been  call- 
ed ah  infignificant  Stool  of  a  Party  on  the  one 
hsnd,  and  a  moft  dangerous  Incendiary  on  the 
other ;  nay,  an  Angel,  that  is,  a  Devil,  de- 
tached from  the  Infernal  Regions.  All  thefe 
Things,  I  fay,  being  confidered,  (and  your 
Lordfhips,  I  am  fure,  in  tender  Compaffion  to 
me,  will  confider  them),  it  is  moft  certain, 
that  whatever  be  your  Lordfhips  Determina- 
tion concerning  me,  I  cannot  efcape  without 
being  a  very  great  Sufferer  ;  and  I  fhall  have 
been  abundantly  punifhed,  though  I  fhall  have 
the  Happinefs  to  be  by  your  Lordfhips  at  laft 
acquitted. 

Yet  I  cannot  reflect  without  Comfort,  (the 
greateft  of  Comforts,  next  to  that  of  a  good 
Caufe,and  a  good  Confidence)  that  I  anfwer  for- 
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my  felf,  this  Day,  before  the  moft  Uluftrious  if  we  muft  be  panifhed  in  this  World  fordo-  1709-10. 
AfTembly  in  theWorld,  the  whole  Body  of  the 

Nobility  of  Great  Britain,  whole  princely  Ex-   more  heavily  punifhed   in  the  next  !  W  hat  a 
traction,  and  high  Quality,   whole  magnifi-  Condition  ate  we  in,  if  we  are  commanded  to 

cry  aloud  and  fpare  not,  to  exhort,  rebuke, 


cent  Titles,  and  fplendid  Fortunes,  whole 
hereditary  Candor  and  Generality,  inherent 
in  Noble  Blood,  infeparable  from  the  Birth 
and  Education  of  Peers  ;  in  a  Word,  whofe 
folid  Judgment,  and  exact  Skill  in  the  Laws 
of  this  Realm,  fo  eminently  qualify  them  for 
the  final  Determination  of  Juftice  j  who  are 
neither  to  be  fwayed  by  Hopes,  over-ruled 
by  Fears,  nor  milled  by  any  falfe  Prejudice  or 
Paffion.  If  it  muft  be  a  Man's  Misfortune  to 
labour  under  fuch  hard  Gircumftances  as  mine, 
it  is  no  fmall  Mitigation  of  them,  that  he 
pleads  his  Caufe  before  fuch  Judges,  who,  he 
knows,  will  decide  it  with  the  ftricteft  Impar- 
tiality, Equity,  and  Honour. 

And  when  I  confider,  that  I  now  ftand,  and 
am  judged  for  fbme  of  the  Doctrines  of  that 
Goipel  which  God  delivered  unto  our  Fathers, 
and  you,  my  Lords  the  Bifhops,  their  Suc- 
ceflbrs,  have  received  from  Chrift  and  His 
Apoftles,  as  the  facred  Depofititm  of  the 
Church,  to  be  maintained  inviolably  in  its 
primitive  Simplicity  :  When  I  confider,  what 
is  the  Caufe  for  which  I  am  this  Day  called  in 
Queftion  ;  that  it  is  one  of  thofe  Eternal 
Truths,whichyouare  fofolemnlycommiffioned 
to  teach,  and  earneftly  contend  for :  When 
I  confider,  that 'tis  what  ourBleffed  Lord  and 
his  Apoftles  fealed  with  their  precious  Blood, 
and  fo  many  primitive  Martyrs  maintained 
even  in  the  niidft  of  Flames  ;  lb  many  learn- 
ed Bifhops  and  ConfefTors  recommended  to 
Pofterity  in  their  immortal  Writings,  as  the 
diftinguifhing  Badge  and  Glory  of  our  Refor- 
mation ;  nay,  when  I  confider  that  'tis  what 
you  your  felves  have  already  fupported  with 
inconteftable  Realbn  and  Authority,  it  is  no 
fmall  Satisfaction  to  me  to  think,  that  as  your 
Lordfhips  are  my  Judges,  fb,I  hope  in  God, 
you  muft  be  my  Advocates.  What  a  Guilt, 
as  well  as  Difgrace,  would  it  juftly  devolve 
upon  the  Clergy,  to  recede  from  any  Princi- 
ple of  our  excellent  Church,  efpecially  from 
what  has  been  io  long  retained,  and  boafted 
of,  as  its  peculiar  Character  !  By  abandoning 
which,  we  muft  relapfe  into  fbme  of  the  worft 
Doctrines  even  of  Popery  it  felf,  and  render 
our  felves  the  moft  contemptible,  as  well  as 
inconfiftent  Church  of  the  World !  I  think  I 
may  therefore,  with  Confidence,  ufe  the 
Words  of  the  great  Apoftle  to  his  Accufers, 
Having  obtained  Help  from  God,  I  continue  un- 
to this  Day,  witnefftng  both  to  fmall  and  great ; 
faying  none  other  ^things  than  thofe  which 
the  Prophets  and  Mofes  (I  may  add,  Chrift 
and  his  Apoftles ),  did  fay. 

For,  my  Lords,  if  I  have  committed  any 
Faults  or  Errors  in  Expreffion,  yet,  as  I  infift 
upon  my  Innocence  with  Refpect  to  all  the 
high  Crimes  laid  to  my  Charge,  fb  I  muft 
ftill  infift  upon  all  the  Doctrines  which  I  have 
taught,  as  being  agreeable  to  the  Word  of 
God,  and  to  the  Doctrine  of  our  moft  excel- 
lent and  truly  Apoftolical  Church,  and  which 
we  of  the  Clergy  are  obliged,  both  by  Sub- 
scription and  Oath,  to  acknowledge  and  de- 
fend. And  how  hard  are  our  Circumftances, 
No.  27. 


in  Seafbn  and  out  of  Seafbn,  on  the  one  hand, 
and  prolecuted,  imprifbned,  ruined  on  the 
other  !  If  this  be  our  Cafe,  who,  indeed,  is 
fufficient  for  thefe  Things  ?  And  how  truly 
may  we  of  the  Miniftry,  above  all  Men  living, 
apply  to  our  felves  thole  Words  of  the  Apo- 
ftle, If  in  this  Life  only  we  have  Hope  in  Chrift, 
we  are  rf  all  Men  moft  puferabl<  :  But  our 
Comfort  is,  that  our  Hope  in  Chrift  is  not 
only  in  this  Life.  Juftly  might  we  be  re- 
proached, and  deferve  fome  of  thofe  Reflec- 
tions, which  in  thefe  licentious  Times  are  fb 
plentifully  poured  upon  us,  were  we  not  rea- 
dy to  practife  the  Doctrines  we  preach,  of 
Self-Denial,  taking  up  our  Crofs,  and  patient 
Submiffion  to  Sufferings  and  .Afflictions.  For 
my  own  Part,  it  matters  not  what  becomes  of 
me,  nor  is  my.  Deliverance,  or  Ruin,  of  any 
Moment  to  the  World  ;  or,  if  it  be,  I  am  not 
only  ready  to  be  bound,  but  to  die,  could  I 
by  that  do  Service  to  my  Queen,  my  Church, 
or  my  Country  :  Neither  count  I  my  Life 
dear,  fb  that  I  might  finifh  my  Courfe  with  Joy  j 
and  the  Miniftry  which  I  have  received  of  the 
Lord  Jefus.  But  may  God  fb  direct  your 
Lordfhips,  that  through  me  a  Wound  may 
not  be  given  to  the  Doctrines  of  the  Scrip- 
tures, and  of  the  Church,  which  Chrift  hath 
purchafed  with  his  own  Blood. 

And  fb,  with  all  Humility  and  Resignation, 
I  fubmit  my  felf  to  your  Lordfhips  Judgment, 
be  it  what  it  will.  One  Thing,  I  am  fure,  it 
can  never  take  from  me,  the  Power  of  wifh- 
ing  and  praying,  and  (whether  in  Profperity 
or  Adverfity,  whether  I  am  acquitted^  or  con- 
demned^ I  fhall  always  pray  for  the  Queen 
my  Sovereign,  for  your  Lordfhips  my  Judges, 
and  for  the  Commons  my  .Accufers;  moft 
earneftly  befeeching  Almighty  God,  to  de- 
liver all  Orders,  and  Degrees  of  Men  a- 
mongft  us,  from  all  falfe  DocJrine,  Henfy  an  A 
Schifm,  from  Hardnefs  of  Heart,  from  Con- 
tempt of  His  Word,  .and  Commandment  -y  from 
Envy,  Hatred  and  Malice,  and  all  Unchari- 
tablenefs. 

The  Managers,  in  their  Reply  to  the  Doc-  Reply  u 
tor's  Defence,  took  Notice  of  the  Conceffions^/^f- 
made  by  his  Counfel,  viz.  1.  "that  Neceffity  tor's  D<<~ 
creates  an   Exception  to  the  General  Rule  offence' 
Submiffion  to  the  Prince.     1.  tfhat  this  Excep- 
tion was  underftood,  or  implied  in  the  Laws 
that  require  fuch  Submiffion.    And,   3.  <That 
the  Cafe  of  the  Revolution  was  a  Cafe  ofNecef- 
fity.    They  faid,  Thefe  Conceffions  fully  an- 
fwered  the  Commons  Meaning, and  they  could 
not  forbear  congratulating  them    upon  the 
Succefs  of  their  Impeachment;  that  in  full 
Parliament  this  erroneous  Doctrine  of  unli- 
mited Non-Refiftance  was  given  up  and  dif- 
claimed  :  But  though  the  Doctor,  for  Fear  of 
impending    Punifhment,    had    tolerated    his 
Counfel  to  make  thefe  unwilling  Conceffions, 
yet,  fince  he  himfelf  did  not  exprefsly  come 
into    thefe   Conceffions,    they    thought   they 
ought  not  to  avail  him. 
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1 709- to.  That  he  was  not  impeached  for  preaching 
£j£j£(j  the  general  Doctrine  of  Non-Refiftance,  as 
l,/*v'  his  Counfel  fuggefted  ;  but  for  preaching  a- 
gainft  an  excepted  Cafe,  after  he  had  ftated 
the  Exception.  This  was  not  preaching  the 
Doctrine  of  Non-Refiftance  in  the  General 
Terms  ufed  by  the  -Apoftles,  and  Fathers  of 
the  Church,  where  Cafes  of  Necefilty  might 
be  underftood  to  be  excepted  by  a  tacit  Im- 
plication, as  his  Counfel  allo.wed  :  But  'twas 
preaching  directly  againft  the  Refiftance  ufed 
at  the  Revolution,  and  muft  be  defigned  to 
bring  an  Odium  upon  the  Revolution,  and 
thofe  who  were  concerned  in  it ;  he  would 
otherwife  have  fhewn,  That  the  Refiftance 
ufed  at  the  Revolution  was  abfblutely  neceffa- 
ry,  and  the  only  Means  left  to  revive  the 
Conftitution  ;  But,  inftead  of  this,  he  denied 
there  was  any  Refiftance  in  the  Revolution  $ 
and  faid,  They  were  the  greateft  Enemies  to 
it,  who  caft  fuch  black  and  odious  Colours 
upon  it. 

Therefore  the  Security  of  the  Government, 
and  the  Proteftant  Succeflion,  the  undeceiving 
of  the  People,  the  quieting  the  Minds  of  the 
Proteftant  Diffenters,  the  vindicating  the  Ho- 
nour of  the  late  Revolution,  and  the  Glory 
of  their  great  Deliverer,  and  to  banifh  Sedi- 
tion from  the  Pulpit,  which  ought  to  be  Sa- 
cred to  Divine  Purpofes  ;  thefe  Things  did 
require  the  Commons  to  demand  their  Lord- 
fhips  Judgment  on  this  Offender. 

Nor  was  his  Punifhment,    as  the  Doctor 
obferved,  all  they  aimed  at  ;  but  what  they 
expected  from  their  Lordfhips  Juftice  was,  the 
fupporting  the  Eftablifhment,    and   the  pre- 
venting all  Attempts  to  fap  its  Foundation  for 
the  future. 
Q  If  the       The  Lords  being  adjourned  to  their  Houfe, 
veryfPords/ft  was  propounded  to  the  Judges,  Whether 
fuppofid     ^  the  Law  Q£  England,  and   conftant  Prac- 
m'ht"*ot    tice  in   a11   Profecutions,  by  Indictment,  os 
tThave      Information,  for  Crimes   and  Mifdemeanors, 
been  laid,    by  writing  or  fpeaking  the  particular  Words 
fuppofed  to  be  Criminal,  muft  not  be  exprefs- 
ly  fpecifie'd  in  fuch  Indictment  or  Information  ? 
and  the  Judges  unanimoufly   declared,   Sthat 
the  particular  Words,  fuppofed  to   be  Criminal, 
ought  to  befpecified  in  fuch  Indictment  or  In- 
formation. 

However,  it  was  carried  by  a  Majority  in 
the  Houfe  of  Peers,  That,  by  the  Law  and 
Ufage  of  Parliament  in  Profecution  by  Im- 
peachments for  High  Crimes  and  Mifde- 
meanors, by  writing  or  fpeaking  the  particular 
Words  fuppofed  to  be  Criminal,  were  not  necejfary 
to  beexprefsly  fpecified  in  fuch  Impeachment. 
Proteft  of  Againft  this  Refblution  feveral  Peers  pro- 
fome  Peers,  tefted  for  the  following  Reafbns,  (rixZ.) 

i.Becaufe  we  conceive  the  Law  of  the  Land 
is  as  much  the  Rule  of  Judicature  in  Parliament 
as  it  is  in  inferior  Courts  of  Juftice;  and  fince  by 
the  Opinionsof  all  thejudges,  in  all  Profecutions 
by  Information,  or  Indictment,  for  writing 
and  fpeaking  the  particular  Words,  fuppofed 
to  be  Criminal,  muft  be  exprefsly  fpecified,  in 
fuch  Information  or  Indictment ;  and  that  this 
is  the  Law  of  the  Land,  confirmed  by  con- 
ftant Pra&ice:  We  conceive  that  there  is  the 
fame  Reafbn  and  Juftice  for  fpecifying  in  Im- 
peachments the  particular  Words,  fuppofed 


to  be  Criminal  ;  for  otherwife  a  Perfon,  who  ■ ; 
is  innocent  and  fafe  by  the  Law,  out  of  Par-  ? 
liament,  may,  neverthelefs,  be  condemned  in  ^ 
Parliament. 

For  we  conceive,  that  fome  Reafons  of 
Law  •  and  Juftice,  why  the  Words,  fuppofed 
Criminal,  muft  be  fpecified  in  Informations 
and  Indictments,  may  be,  that  the  Party  ac- 
cufed  may  certainly  know  his  Charge,  and  be 
thereby  enabled  to  defend  his  Innocence;  that 
the  Jury  may  know  it  too,  and  be  enabled 
thereby  the  better  to  apply  the  Evidence 
given  by  the  Witneffes  to  the  Matter  of  fuch 
Charge  ;  and  that  the  Judges  themfelves  may 
the  better  judge  of  the  Nature  of  the  Crime, 
and  of  a  Punifhment  adequate  to  it,  which,  in 
Cafes  of  Mifdemeanors,  which  are  indefinite 
and  innumerable,  muft  extremely  vary,  ac- 
cording to  the  Heinoufnefs  of  -the  Offence  : 
And,  finally,  that  the  Houfe  of  Lords,  upon 
Complaint  to  them,  may  alfb  judge  whether 
the  Fine,  which  is  ufually  one  of  the  Punifh- 
ments  for  Mifcjemeanors,  do  not  exceed  the 
Demerit;  efpecially  fince  by  the  Bill  of  Rights 
exorbitant  Fines  are  declared  to  be  illegal  ; 
Which  Reafons  feem  to  be  fully  as  ftrong  in 
the  Cafe  of  Impeachments  as  in  Indictments, 
or  Informations  ;  for  the  particular  Words 
are  as  neceffary  to  enable  the  Lords  to  deter- 
mine uprightly,  and  impartially,  as  the  Jury, 
or  Judges,  a"d  as  neceffary  for  the  Defence 
of  the  accufed  here,  as  in  the  Courts  below  ; 
and,  if  there  were  to  be  a  Difference,  it  feems 
more  neceffary  in  this  High  Court ;  for  the 
weightier  the  Profecution  is,  the  more  Need 
has  an  unfortunate  Man  of  Indulgence,  and 
all  lawful  Favour  ;  and  furely  there  cannot  be 
a  heavier  Load  upon  a  Man,  than  an  Accu- 
fation  by  all  the  Commons  of  Great  Britain. 
2.  We  do  not  remember  any  Precedent  infifted 
on  for  the  Maintenance  of  this  Refblution,  fave 
only  the  Cafe  of  Doctor  Manisoari;ig^  which, 
we  conceive,  could  not  warrant  this  Refblu- 
tion :  For,  firft,  the  Words  charged  upon  him 
by  the  Commons  Declaration,  were  not  com- 
pared with  the  Sermon,  though  it  was  defired, 
and  confequently  no  Lord  could  fay,  They 
were  not  the  Words  of  the  Sermon  ;  and  there- 
fore, upon  fuch  Uncertainty,  we  conceive,  we 
could  not  ground  a  pofitive  Refblution.  idly, 
The  Charge  upon  him,  taken  out  of  his  Ser- 
mon on  the  4th  of  May  1628,  feems  to  be 
the  very  Words  by  him  fpoken ;  for  they  were 
attefted  by  Ear- Witneffes,  who  furely  never 
were,  nor  could  be  admitted  to  atteft  their 
own  Conjectures  of  the  Scope  of  a  Sermon, 
and  not  fpecify  the  very  Words ;  for  that 
would  be  to  make  the  Witneffes  the  Judges. 
3rt7)>,Befides,  in  fuch  a  Cafe,  as  this,  where  the 
Party  did  not  infift  upon  any  legal  and  juft 
Exceptions,  of  which  he  might  have  taken 
Advantage,  if  he  had  made  his  Defence, 
which  he  did  not,  but  fubmitted  and  begged 
Pardon  ;  this  ought  not  to  be  looked  upon  as 
a  Precedent,  or  Authority,  to  juftify  the  Ille- 
gality of  the  Form  of  that  Impeachment. 

3.  But  although  this  Precedent  were  full  and 
exprefs  to  the  Point  refolved,  we  humbly  con- 
ceive, That  one  Precedent  is  not  fufficient  to 
fupport   a  Law  and  Cuftom  of  Parliament, 
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1709-10-  nor  confequently  a  Refolution    declaring  it; 
9  Annx  fQV  fure]y  there  is  a  great  Difference  between 

c^^rNw'  a  fingle  Inftance,  and  a  Law  and  Cuftom. 

4.  Since  we  conceive,  that  in  all  the  Prece- 
dents, at  lead  all  that  have  appeared  to  us  for 
four  Hundred  Years,  of  the  Profecutions  in 
Parliament,  the  particular  Words,  charged  as 
Criminal,  have  been  conftantly  expreffed  in 
the  Articles,  or  Declarations  of  Impeachment. 
Upon  the  whole  therefore,  we  humbly  con- 
ceive, that  {o  great  a  Number  of  Precedents 
is  fufficient  to  out-weigh  the  fingle  Inftance  of 
Dr.  Manwarings  Cafe,  how  oppofite  foever 
it  may  feem  to  be  to  the  prefent  Cafe  -,  which, 
for  the  Reafbns  we  have  mentioned,  is  far 
from  being  plain  and  clear,  or  having  the  full 
.Authority  of  a  Precedent:  And  the  Law  and 
Cuftom  of  Parliaments,  as  we  conceive,  is  to  be 
determined  by  conftant  Courfe  and  Practice, 
and  not  one  Precedent  occafioned  by  fuch 
odious  Doctrines  as  thofe  of  Dr.  Manwaring : 
Nor  can  the  contrary  Aflertion  to  theabovefaid 
Refolution  be  of  any  ill  Confluence  to  Im- 
peachments of  the  Commons  j  becaufe  it  is 
eafy  for  them  to  ipecify  the  Words  which  of- 
fend them,  but  extremely  difficult  for  the 
accufed  to  defend  himfelf  without  knowing 
them :  And  as  all  who  are  charged  Criminally, 
have  Leave  to  make  their  Defence,  fb  they 
fhould  alfb  have  allowed  to  them  all  lawful 
Means  for  it. 

Names  of       Jo.   Ebor.   Scarborough,    Northampton,   N. 

theProtefi-  Durefme,  W.Ceftr  tens',  Jerfey,  Suffex,  Stawell, 

ing  Lords.  Norfh  and  Qr^  Scarfdale,  Conway,  Willoughby 
Br.  Plymouth,  Guilford,  Craven,  R.  Ferrers, 
Lempfter,  Osborne,  Beaufort,  H.  London,  How- 
ard, Denbigh,  Leedst  Guernfey,  Tarmouth, 
tfbanet,  Nottingham,  Rochejier,  Anglefey, 
Berkjhire,  Weymouth,  Abingdon. 

The  Queftion  being  put  in  the  Houfe, 
fthat  the  Commons  had  made  good  their  firft 
Article  of  Impeachment,  as  alfb  the  2d,  3d,  and 
4th,  it  was,*as  to  every  Article,  Refolded  in 
the  Affirmative. 

On  Monday,  March  the  20th,  the  Lords  be- 
ing come  down  to  the  Court,  erected  in  the 
Hall,  the  Queftion  was  again  put  to  every 
Peer,  beginning  with  my  Lord  Pelbam,  the 
Junior  Baron  ;  and  having  delivered  their 
refpective  Opinions,  the  Lord  Chancellor  num- 

The  DoBor  bered  them,    and  declared,  That  there  were 

cofiviStd,  one  Hundred  and  Twenty  of  their  Lordfhips 
prefent,  of  whom  Sixty-eight  had  found  Dr. 
Sacheverell  GUILtfT  of  the  High  Crimes 
and  Mifdemeanors  charged  on  him  by  the 
Impeachment  of  the  Houfe  of  Commons,  and 
Fifty-two  had  found  him  Not  Guilty. 

moves  in        Then  the  Doctor  was  brought  to  the  Bar  and 

4llfim°L  kneeled  d11  the  Lord  Chancellor  bid  him  rife  • 
ju  gmen  .  ^^  which  he  moved  in  Arreft  of  Judgment. 
1.  That  no  entire  Claufe,  Sentence,  or  Expref- 
fion,  contained  in  either  of  his  Sermons,  or  De- 
dications, was  particularly  fet  forth  in  the  Im- 
peachment. 2.  That  the  Articles  were  faid  to 
be  only  by  the  Knights,  Citizens,  and  BurgefTes, 
leaving  out  Commiflioners  of  Shires,  and 
Boroughs,  which  was  neither  agreeable  to  the 
Impeachment,  nor  to  the  Title  of  the  Houfe 
of  Commons  fince  the  Union. 

Then  the  Lords  adjourned  to  their  Houfe  : 
And  on  the  23d  of  March,  the  Commons 


came  up  with  their  Speaker  to  the  Houfe  ofi7°910- 
Lords,  to  demand  Judgment  ;    and  the  Dr.  9  A,n2:- 
being  brought  to    the   Bar,   kneeled  till  the  ^/^^v" 
Lord  Chancellor  bid  him   ftand  up  ;  and    the 
Speaker  of  the  Commons  having  demanded 
Judgment, 

The  Lord  Chancellor  acquainted  the  Dr. 
that  his  Exceptions  in  Arreft  of  Judgment  had 
been  over-ruled  ;  and  then  proceeded  to  pro- 
nounce the  following  Judgment,  v  z 

That  you  Henry  Sacheverell,  Dr.  in  Divinity,  His  Sen- 
Jhall  be,  rand  you  are  hereby  enjoin* d  not  to tence' 
Preach  during  the  Term  of  three  Tears  next 
enfuing:  That  your  two  printed  Sermons,  referred 
to  by  the  Impeachment  of  the  Houfe  of  Commons, 
(ball  be  burnt  before  the  Royal  Exchange  in 
London,  between  the  Hours  of  One  and  Two  of 
the  Clock',011  the  i<]th  of  this  Inftant  March,  by 
the  Hands  of  the  Common  Hangman,  in  the 
Prefence  of  the  Lord  Mayor  o/London,  and  the 
Sheriffs  of  London  and  Middlefex.  And  the 
Doctor  being  withdrawn,  an  Order  was  made, 
directed  to  the  Lord  Mayor  and  Sheriffs  to 
fee  the  Sentence 'executed. 

This  favourable  Sentence  was  looked  upon  Hiftorkal 
by  the  Doctor's  Friends,  rather  as  an  Acquittal  Remarks 
than  a  Condemnation,  and  as  a  certain   Indi-™c{^ 
cation  of  the  Impotence  of  his  Enemies :  And  tz\\'sqriaU 
that  Night  feveral   of  the  Streets  of  London 
and  IVefiminfter  were  illuminated,  and  Bonfires 
made,   where  every  one  that  paffed  by  was 
compelled  to  drink  the  Doctor's  Health. 

The  Lord  Mayor  infifted,  That,  as  he  was 
a  Member  of  the  Houfe  of  Commons,  he  was 
excufed  from  attending  at  the  burning  of  the 
Sermons  purfuant  to  their  Lordfhips  Sentence  ; 
and  fb  left  the  Execution  of  the  Sentence  to 
the  Sheriffs. 

During  the  Trial,  the  Doctor  was  daily  at- 
tended from  the  T'emple,  where  he  then  refided, 
to  Weflminfer-Hall,  by  vaft  Numbers  of 
People  huzzaing,  and  praying  for  his  De- 
liverance ;  and  many  that  were  not  much  his 
Friends  were  obliged  to  pull  off  their  Hats, 
and  Huzza  with  them  as  the  Coach  went  by, 
among  whom  were  feveral  Members  of  Par- 
liament ;  and  as  the  Queen  was  one  Day  going 
to  iVeftminfter  in  her  Chair,  the  People  gathered 
about  her,  and  cryed  out :  God  blefs  lour  Ma- 
jefiy,  and  the  Church  !  IVe  hope  Tour  Majefty  is 
for  Dr.  Sacheverell :  For  the  People  generally 
looked  upon  this  Profecution  as  an  Attempt 
to  overturn  the  Church,  and  eftablifh  the 
Diffenters.  And  as  at  the  Revolution,  when 
they  thought  their  Religion,  to  be  in  Danger 
from  the  Papifts,  they  pulled  down  feveral 
Mafs-Houfes,  and  others  whole  owners  were 
mark'd  as  Zealots  of  that  Perfuafion  :  So  now 
when  they  looked  upon  the  Church  to  be  in 
as  imminent  Danger  from  the  Fanaticks,  they 
in  like  Manner  expreffed  their  Refentment  a- 
gainft  the  Diffenters,  and  particularly  on  the 
firft  of  March,  when  they  refbrted  to  Mr. 
Burgefs's  Meeting-Houfe,  with  more  Zeal  than 
Devotion,  and  having  pulled  down  the  Pulpit, 
Pews,  Wainfcot,  and  all  that  was  combuftible, 
they  carried  them  into  Lincoln' s-Im-Fields, 
and  made  a  Bonfire  of  them,  .crying  out, 
High  Church,  and  Sacheverell  !  Several  other 
Meeting-Houfes  alfb  fuffered  by  their  Hands  : 
And  'tis  faid,    they  began  to   threaten  the 
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Houfes  of  fome  Whig  Patriots ;  and  particu-lcidents,  which  no  human  Wifdom  could  fore- 
larly  the  Lord  Chancellor's,  the  Earl  of  fee.  It  was  generally  expected,  upon  the  Ar- 
IVharton's,  the  Bifhop  o£S  arum's,  Mr.  Dolben'sA  rival  of  the  Prince  of  Orange,  the  King  would 
Mr.  Hoadley's,  &c.  But  if  they  had  any  fuch  have  agreed  to  call  a  free  Parliament,  and 
Intentions,  they  were  prevented,  being  dif-  have  confented  to  fuch  Acts  as  fhould  have 
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perfed  by  a  Detachment  of  the  Horfe- Guards  j 
and  the  Guards  were  afterwards  doubled,  and 
the  Trained-Bands  commanded  to  their  Arms, 
while  the  Trial  lafted,  in  order  to  prevent 
further  Mifchief  This  however  is  a  Speci- 
men what  fine  Work  a  Whig  Principle  will 
make,  when  reduced  to  Practice.  It  was  once 
their  avowed  Opinion,  that  when  we  appre- 
hend our  Religion,  or  Civil  Rights  in  Danger, 
we  may,  nay,  we  lie  under  an  indifpenfable 
Obligation  to  defend  them :  That  we  may, 
and  ought  to  do  our  felves  Juftice  without, 
and  even  upon,  our  Governors,  when  they 
invade  our  Properties,  or  decline  to  comply 


with  our  Demands.  The  Whigs,  indeed,  were 
pleafed  to  make  great  Out-cries  on  this  Occa- 
fion,  and  gave  thefe  tumultuous  Proceedings 
the  Name  of  Rebellion  :  But  they  could  find 
fofter  Names  for  the  Riots  and  Tumults  they 
incited  in  the  Days  of  Bethel  and  Cornijh. 
Thele  were   accounted  Noble  Struggles  for 
Liberty  and  Property,  and  the  greateft  Rebel 
was  then  efteemed  the  bcft  Patriot :  With  fuch 
a  different  Face  does  the  fame  Fact   appear, 
when  we  have  a  different  Intereft  to  manage  ! 
But  furely  'tis  with  an  ill  Grace,  when  a  Whig 
complains  of  a  Practice   which  is  the  natural 
Refult  of  his  favourite  Principle.     While  the 
Mob  was  on  their  Side,  The  Voice  of  the  People 
•was  the  Voice  of  God  -3    but  when  by   their 
ftupid    Management,    they    had    loft    their 
Hearts,  that  which  before  was  the  Voice  of 
Heaven,    degenerated   into  down-right  Re- 
bellion j  and    inftead    of  Lectures    againft 
Tyranny,   that   were  fb  frequent   in  former 
Reigns,  we  have  fince  been  entertained  with 
Satyrs  againft  the   Rabble ;    and   indeed    a 
Whig  fhifts  his  Principles  (if  they  may  deferve 
that  Name)  with  more  Eafe  than  he  does  his 
Cloaths.    He  takes  them  up   with  no  other 
Defign  than  to  ferve  a  prefent  Turn,  and  when 
they   make  againft  his  Intereft,  he   inveighs 
againft  them  with  as  much  Warmth  as  he 
formerly  efpoufed  them :  He  muff,  be  a  Perfbn 
of  very  fmall  Obfervation  who  does  not  fee 
that  Intereft  is  their  only  fixed  Principle,  and 
that  all  others  are  but  taken  up  Occafionally, 
to  be  diffmifTed  when  they  have  ferved  their 
Ends  of  them. 

When  Gentlemen  fpeak  of  the  Juftice  and 
Lawfulnefs  of  the  Refiftance  ufed  at  the  Revo- 
lution, they  feem  to  infinuate,  that  every  Step 
that  was  taken  towards  it,  was  perfectly  agree- 
able to  our  Conftitution,  and  that  the  whole 
Scheme  from  one  End  to  the  other,  was  for- 
mally laid  and  concluded  on  by  a  Majority  of 
the  Nation,  before  the  Prince  of  Orange  came 
over  ;  whereas  it  is  very  certain,  that  diffe- 
rent Parties  had  then  very  different  Views  j 
and  though  they  all  agreed,  that  Refiftance 
was  neceffary  to  reftrain  King  fames  from 
deftroying  the  Conftitution,  yet  few  thought 
of  the  Abdication,  and  fewer  yet  of  the 
Prince  of  Orange's  being  advanced  immediate- 
ly to  the  Throne  ;  for  this  feems  to  have  been 
effected  by  Abundance  of  extraordinary  Ac- 


fecured  our  Religion  and  Laws  againft  future 
Incroachments ;   or,    if  he  had  refufed  this, 
That   the  Princefs  of  Orange  would    have 
been  declared  Regent   of  the  Kingdom,  and 
have  had  the  Adminiftration  of  the  Govern- 
ment during  her  Father's  Life.    Farther  than 
this,  I  am  iatisfied,  the  Views  of  the  Majority 
did  not  extend  at  firft :  But  when  King  James 
retired  beyond  Sea,  and  the  Vote  of  Abdica- 
tion, and  the  Vacancy  of  the   Throne  had 
paffed,  it  feemed  generally  agreed,  that  the 
Prince  and   Princefs  of  Orange,   or  one   of 
them,  ought  to  fucceed  him  as  on  a  Demife 
of  the  Crown  -3  and  it  is  manifeft,  a  Majority- 
were  for  the  Princefs  of  Orange's  fucceeding, 
as  if  her  Father  had  been  dead,  till  fhe  her- 
felf  was    pleafed  to  decline   it,  for  Reafbns 
not  difficult  to  be  gueffed  at;  and  thereupon 
it  was  agreed,  to  veft  the  Adminiftration  folely 
in  the  Prince ;  to  proclaim  them  jointly  King 
and  Queen  ,  but  to  exclude  the  Princefs  from 
any  Share  in  the  Government,  as  fhe  defired  to 
be. 

It  is  very  evident,  Refiftance  was  neceffary 
at  the  Revolution,  to  preferve  the  Conftitu- 
tion-^ but  it  was  never  intended  to  make  the 
Crown  Elective,  which  was  before  Heredita- 
ry, for  this  would  have  been  deftroying  an 
Effential  Part  of  our  Conftitution,  inftead  of 
preferving  it :  It  was  indeed  held,  that  as 
there  might  be  a  Natural  Incapacity  to  govern, 
as  Frenzy, or  doating  Old  Age;  fo  there  might 
be  alfb  a  Moral  Incapacity,  fuch  as  an  irre-< 
moveable  Perfuafion  in  a  falfe  Religion,  fb  as 
to  render  the  Exercife  of  the  Government  by 
the  reigning  Prince  impracticable,  and  our 
Obedience  to  him  confidently  with  the  Con- 
ftitution impoflible ;  and  this  being  unanimous- 
ly agreed  to  be  the  Cafe  at  the  Revolution, 
the  Crown  devolved  of  Courfe  on  the  Prin- 
cefs Mary,  the  King's  eldeft  Daughter  and 
Heir,  and  fhe  being  pleafed  to  waive  her 
Right  in  Favour  of  her  Husband  the  Prince 
of  Orange,  no  Body  had  any  Reafbn  to  op- 
pofe  his  being  advanced  to  the  Throne :  For 
fb  it  was  in  the  Cafe  of  Henry  VII.  who  mar- 
ried the  Princefs  Elizabeth,  the  undoubted 
Heirefs  of  the  Crown.  This  Princefs  alfb  was 
pleafed  to  confent  (tacitly  at  leaft)  that  the 
Executive  Power  fhould  be  vefted  folely  in 
her  Husband,  and  the  Lords  and  Commons 
concurring  in  it,  Henry  VII.  was  recognized. 

Some  indeed  would  have  had  it,  that  the 
Government  was  entirely  diffolved  at  the 
Revolution;  that  we  were  in  a  State  of  Na- 
ture again,  and  might  go  to  a  new  Election, 
and  fettle  the  Government  as  we  faw  fit :  But 
this  Opinion  muft  have  made  mad  Work ;  for 
if  the  Government  was  diffolved,  and  the 
Laws  were  no  longer  in  Force,  no  Man  could 
have  had  a  Right  to  Houfes  or  Eftates,  fuch 
Rights  being  fixed  and  limitted  only,  by  the 
Laws :  Then  the  Rabble  would  have  been  at 
Liberty  to  fcramble  for  the  Eftates  and  Effects 
of  their- betters,  and  would  have  had  as  good 
a  Right  to  elect  and  appoint  their  Governors, 
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1709-10.  as  the  States  of  the  Kingdom:  And  indeed 
9  Anns  there  cculd  be  no  fuch  Thing  as  States,  if  the 
<*'~v"*  J  Government  was  diffolved.  But  the  Cafe  was 
otherwife,  the  King  was  indeed  incapable  of 
governing  on  account  of  his  Bigottry;  but 
then  we  Jooked  upon  ourfelves  to  be  In  the 
fame  Condition  as  on  a  Demife  of  the  Crown, 
and  as  the  Princefs,  the  next  Heir,  and  the 
Lords  and  Commons,  that  is  every  Branch  of 
the  Legiilature,  agreed  to  fet  the  Crown  on 
the  Head  of  the  Prince  of  Orange,  we  might 
well  recognize  him  our  lawful  i  rince :  Had 
Queen  Mary  done  this  by  a  forma']  Act  of 
Parliament,  I  am  confident  there  wonld  not 
have  been  a  Man  in  the  Kingdom,  unlefs  Pa- 
pifts,  that  would  have  oppofed  it.  The  lodg- 
ing the  Adminiftration  folely  in  the  Prince  of 
Orange,  and  excluding  the  Princefs  from  any 
Share  in  the  Government,  was  what  fhocked 
Archbifhop  Sancroft,  and  other  great  and 
good  Men,  who  were  very  well  latisfied  with 
the  Refiflance  that  had  been  made  to  King 
fames,  and  the  Application  that  was  made 
to  the  Prince  and  Princefs  of  Orange,  to  af- 
fert  their  own  and  the  People's  Rights,  and 
fave  the  Conftitution  :  Every  one  would  have 
been  fatisfied  if  the  Princefs  of  Orange  had 
been  proc!a:med  Queen,  and  afterwards  called 
a  Parliament,  and  fettled  the  Crown  upon  her 
Husband  the  Frince.  None  were  diflatisfied 
at  his  afcending  the  Throne,  but  with  the 
wanner  of  his  Advancement ;  becaufe  it  feem- 
ed  to  break  into  the  Hereditary  Succeffion, 
and  had  the  Appearance  of  an  Election: 
Though,  as  I  have  obferved  already,  fince  the 
Princefs,  on  whom  the  Crown  devolved  by 
the  Abdication  of  her  Father,  (in  the  fame 
manner  as  if  he  had  been  dead)  contented  to 
transfer  her  PJght  to  her  Husband,I  do  not  fee 
why  we  might  not  without  Scruple,  obey  the 
Prince  of  Orange,  and  every  other  Prince  on 
whom  he  and  his  Parliament  fettled  the  Suc- 
ceflion  ;  for  the  Supreme  Power  in  this  Nation 
being  lodged  in  King,  Lords  and  Commons, 
they  may  fettle  the  fcucceflion,  and  make  fuch 
Laws  as  they  fee  fit ;  and  as  this  Supreme 
Power  is  not  to  b.e  refuted  on  any  Pretence 
whatfbever,  fb  neither  is  the  King  to  be  refill- 
ed in  the  due  Execution  of  thofe  Laws  which 
have  been  made  by  the  Legiflature,  or  in  the 
Adminiftration  of  the  Government,  which  he 
is  entrufted  with  by  the  Conftitution,  fb  long 
as  he  does  not  exceed  the  Limits  the  Law  pre- 
fcribes  in  the  Exercife  of  his  Power :  We  may 
fafely  aver  the  Doctrine  of  Non-Refiftance 
and  PafTive  Obedience  to  the  Supreme  Power 
and  to  the  King,  who  has  the  Executive  Po- 
wer, fb  far  as  his  Prerogative  is  fupported  by 
Law,  or  by  the  Legiflature  ;  becaufe  that  re- 
fifting  the  Prince  in  this  Cafe,  is  refuting  the 
Legiflature. 

But  where  a  Prince  takes  upon  him  to  fub- 
vert  and  deftroy  the  Conftitution  in  Church  or 
State,  as  King  James  did,  Refiftance  then  be- 
comes neceffary. 

But  notwithftanding  King  James  had  be- 
gun, and  appeared  determined  to  finifh  the 
Ruin  of  Church  and  State,  yet  to  his  own 
Folly  and  Indifcretion  we  muft  afcribe  it  in  a 
great  Meafure,  that  it  was  in  our  Power  to 
refill  the  Deftruction  he  was  bringing  upon 
No.  27. 


us.  Had  he  not  been  infatuated  to  the  highefr  l"°9;1?- 
Degree,  we  might  have  lamented  the  fad  ^-^^j 
Condition  we  were  reduced  to,  but  could 
never  have  retrieved  the  Misfortune:  Had  he 
not  difobliged  every  Clais  of  Men  in  the 
Kingdom,  our  Refiftance  had  been  vain.  He 
was  weak  enough  to  fall  upon  the  Clergy, 
the  Univerfities,  the  Corporations,  and  even 
upon  his  own  Fleet  and  Army  at  once,and  ren- 
der them  all  Malecontents ;  and  when  he  had 
done  this,  refufed  the  Foreign  Troops  the 
Fnn:h  King  offered  him  to  fupport  hisTyranny. 

It  is  to  the  Weakneis,  or  rather  the  Eigot- 
try  and  Madnefs  of  that  Prince,  therefore,that 
we  in  a  great  Meafure  owe  our  being  a  free 
People  at  this  Day;  for  as  he  had  his  Treafury 
well  replenifhed,  a  good.  Fleet,  a  fine  Army 
of  Twenty  Thoufand  Men,  and  a  Referve  of 
as  many  Thoufand  Foreigners  as  he  pleated  to 
accept  of ;  what  Service  would  our  darling 
Doctrine  of  Refiftance  have  done  us  in  thele 
Circumftances,  if  he  had  not  done  our  Work 
to  our  Hands,  and  fullered  himfelf  to  be 
pufhed  upon  fuch  Extravagancies  by  cunning 
treacherous  Statefmen,  as  rendered  the  very 
Fleet  and  Army  his  Enemies,  which  he  had 
provided  to  enflave  us :  Had  the  Military 
Gentlemen  alone  been  politickly  carefled,  no 
Popifh  or  Irijh  Officers  or  Soldiers  forced  upon 
them;  had  no  Priefts  with  their  fuperftitious 
Trumpery  been  introduced  both  into  the  Fleet 
and  Army,  of  which  he  might  have  known 
they  had  the  uttnoft  nbhorrence  (before  the 
Seamen  proceeded  fo  far  as  to  threaten  to 
throw  the  Popifh  Fathers  over-board)  •  had 
he  not  been  blinded  by  an  unaccountable 
Zeal  for  Popery,  it  was  impoffible  he  fhould 
have  committed  fuch  a  Series  of  Blunders,  as 
could  end  in  nothing  but  his  Ruin. 

But  before  I  leave  this  Doctrine  of  Refi- 
ftance, I  cannot  avoid  taking  Notice  of  a  Stt 
of  Men,  who  make  the  diffufive  Body  of  the 
People,  the  Original  of  Power,  and  the  left 
Refbrt,  whenever  the  Adminiftration  is  not 
agreeable  to  their  Tafte.  They  would  have 
the  Rabble  levelled  with  a  Power  of  calling 
King,  Lords  and  Commons  to  Account,  who 
are,  according  to  this  Notion,  but  their  Ser- 
vants ;  for  they  hold,  that  whether  the  Go- 
vernment be  lodged  in  one  or  more,  when- 
ever their  Governors  deviate,in  their  Opinion, 
from  the  general  Good,  and  betray  that  Truft 
which  it  is  pretended  the  People  once  upon  a 
Time  conferred  upon  them;  then  they  have 
an  indefeafible  Right  to  relume  the  Supreme 
r  uthority  to  depoie  the  Governors,  and  put 
the  Adminiftration  into  other  Hands. 

But,  were  this  admitted,  there  could  be  no 
fuch  Thing  as  a  Government  of  any  Duration 
in  the  World;  for  how  inconfiftent  the  People 
are,  and  how  unqualified  to  judge  what  is  for 
their  own  Good,  or  the  Good  of  the  Com- 
munity, does  not  require  much  Sagacity  to 
difcover  :  And  if  this  Maxim  were  eftablifh- 
ed  in  Great  Britain,  then  would  not  the  Su- 
preme or  Legiflative  Authority  be  lodged  in 
K.ing,  Lords  and  Commons,  as  it  is  generally 
held  to  be,  but  in  the  Rabble  ;  and  conform- 
able to  this  Notion,  thefe  Gentlemen  tell  us, 
that  if  their  Reprefentatives  content  to  Acts- 
which  tend  to  reftrain  the  People's  natural  or 
10  E  acquired 
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9  Annoe.  ]eges  they  have  been    poffeffed  of  for  Time 

L"/*Vs"'  immemorial ;  that  then  their  Reprefentatives 

betray   their  Truft,  and  all   fuch  Acts  are 

void. 

In  Anfwer  to  which,  it  may  be  proper  to 
confider,  that  fcarce  ever  any  Law  is  made 
that  does  not,  in  fbme  Refpect,  limit,  reftrain, 
or  alter  the  People's  Rights  and  Properties : 
And  that  fbme  Acts  affect  the  Majority  in  the 
tendereft  Points,  and  yet  have  ever  been  fub- 
mitted  to :  From  whence  it  is  natural  to  con- 
clude, that  this  Notion  of  the  People's  being 
the  laft  Refort,  and  the  Original  of  Power, 
has  very  little  Foundation. 

Were  not  the  Supreme  Legislative  Power 
lodged  in  the  King,  Lords  and  Commons, 
would  the  People  have  ever  fubmitted  to  have 
been  excluded  from  giving  a  Voice  at  an  Elec- 
tion for  Knights  of  the  Shire,,  as  a  Majority 
were  by  the  Statute  of  8  Hen.  VI.  cap.  7  ?  or 
would  they  have  fuffered  fome  Parliaments  to 
enlarge  their  Duration,  and  others  to  make 
themfelves  perpetual,  as  the  Parliament  in  the 
Year  1641  did,  and  thereby  excluded  all  the 
Freeholders  and  BurgefTes  in  the  Kingdom 
from  that  ineftimable  Privilege  of  electing 
Reprefentatives  for  the  future  ? 

Can  we  fuppofe,  that  the  common  People 
would  ever  have  contented  to  Abundance  of 
unequal  Taxes,  fuch  as  the  charging  Lands  at 
the  Rate  of  4*.  in  the  Pound  in  one  County, 
and  18  d.  in  another  ?  or  that  a  Man  who  rents 
a  Houfe  at  20  /.  per  Ann.  would  be  content  to 
pay  as  much  for  his  Lights  as  a  Duke  who  has 
forty  times  as  many,  if  they  were  not  fatis- 
fied  that  thefe  Things  were  done  by  the  Su- 
preme Legiflative  Authority  ;  and  therefore 
ought  not  to  be  difobeyed  or  refilled  ?  If  I 
have  any  Notion  of  the  Conftitution  of  our 
Government,  the  King,  Lords  and  Commons 
have  an  abfolute,  diteretionary  Power,  and  are 
accountable  to  none:  Whatever  theKing  or 
Lords  content  to,  binds  themfelves  and  their 
Pofterity  ;  and  what  the  Commons  in  Parlia- 
ment aflent  to,  binds  thofe  they  reprefent  and 
their  Pofterity;  and  the  whole  Commonalty, 
King,  Lords  and  Commons,  may  new-modei 
the  Conftitution,  and  repeal  and  alter  the 
Laws  as  they  apprehend  moft  conducive  to 
the  Safety  and  Welfare  of  the  Kingdom ;  and 
though  they  fhould  be  miftaken  in  their  Views, 
yet  their  Acts  are  binding  :  The  People  who 
elected  them  cannot  repeal  or  alter  fuch  Laws, 
for  this  good  Reafbn,  becaufe  this  is  our 
Conftitution  ;  and  for  another  as  good,  be- 
caufe the  King,  Lords  and  Commons  in  Par- 
liament muft  be  fuppofed  to  underftand  the 
State  and  Intereft  of  the  Nation  better  than 
the  inferior  People  do  themfelves,  and  be- 
caufe any  Government  is  better  than  Anarchy, 
which  we  fhall  not  be  far  from,  whenever  we 
admit  the  diffufiveBody  of  the  People  to  be 
the  Supreme  Legiflative  Authority,  or  which 
is  ail  one,  to  controll  and  oppofe  King,  Lords 
and  Commons,  when  they  imagine  themfelves 
aggrieved. 

Another  Obfervation  that  every  one  makes 
on  this  Trial  is,  That  the  Event  was  very 
different  from  what  the  Profecutors  "expected 
The  Defign  of  protecuting  the  Doctor,  was 


certainly  to  fupprefs  all  Murmurs  againft   the  i"9T0- 
Conduct  of  fome  great  Men,  to  eftablifh  a  9  Annx- 
certain  Junto  in  the  Adminiftration,  and  de-  >-/*~v 
ter  the  Clergy   from  medling  with  Politicks ; 
for  many  celebrated  Divines,  as    well  as  the 
Doctor,    ftill   ventured    to    preach    up    the 
Church*s  Danger,  notwithstanding  the  above- 
faid  Vote  to  the   contrary,  for  which  it   was 
thought  fit  to    make  one  of  the   Clergy   an 
Example ;  But  had  thofe  Gentlemen  known 
the  Bravery -of  the  Man,  or  been  acquainted 
with    that  true    Char  ch-ct- England    Spirit, 
which  the  Clergy  manifefted  both  at  the  Re- 
volution and  on  this  Occafion,they  would  po£ 
fibly  have  thought  better  of  it. 

For  the  Body  of  the  Clergy,  looking  upon 
their  whole  Order  to  be  ftruck  at  in  Doctor 
Sacbevere!/,  adhered  firmly  to  him.  Doctor 
Lancafier  Vice-Chancellor  of  Oxford,  accom- 
panied him  to  the  Houfe  of  Commons,  when 
he  was  carried  thither,  and  above  an  Hun- 
dred of  the  moft  eminent  Clergymen  about 
Town  met  him  in  the  Court  of  Requefts,  a- 
mong  whom  were  feveral  of  the  Queen's 
Chaplains ;  and  the  Queen,  well  fatisfied  there 
was  a  great  deal  of  Truth  in  what  the  Doctor 
advanced,  changed  her  Miniftry  foon  after  the 
Trial,  and  the  Doctor  was  preferred  about 
the  Time:  He  was  allowed  to  open  his  Lips 
again  to  that  fine  Living  of  St.  Andrew's  Hol- 
bom,  worth  8  or  900  /.  per  Ann.  In  the  mean 
Time,  the  Doctor  going  from  Londcn  to  take 
Pofleflion  of  a  Living  a  Gentleman  prefented 
him  to  on  the  Borders  of  Wales,  he  was  met, 
near  all  the  Towns  through  which  he  pafled, 
by  Multitudes  of  People,  from  whence  he 
received  all  the  Honours  they  could  pay  him; 
but  none  did  him  greater  Honours  in  this  Tri- 
umphant Progrefs  than  the  Univerfity  of  Ox- 
ford, of  which  he  was  a  Member.  This 
important  Trial  did  not  only  occafion  a 
Change  in  the  Miniftry,  but  the  Diflblution 
of  the  Parliament,  and  the  Choice  of  another 
of  a  very  different  Stamp  :  So  that,  how  de- 
fective fbever  the  Doctor's  Sermons  may  be 
thought  by  fbme,  never  any  Diteourte  had  a 
greater  Influence.  He  carried  his  Point,  and 
by  thofe  very  Sermons,  which  are  faid  to 
abound  in  Faults,  he  fhewed  he  knew  how 
to  move  and  perfuade,  not  only  a  fingle 
Audience,  but  a  whole  Kingdom ;  and 
there  are  certainly  fbme  Paragraphs  in  them 
that  the  greateft  Divines  and  Orators  might 
have  been  proud  of  owning  :  Nor  do  I  think 
him  at  all  incapable  of  compofing  that  admi- 
rable Speech  he  fpoke  in  his  Defence,  how 
mean  an  Opinion  fbever  fome  may  have  en- 
tertained of  his  Talents. 

His  Enemy,  Bifhop  Burnet,  indeed,  -treat-  Bj/bopBuf- 
ing  of  Dr.  SacbevereH's  Trial,  fag.  537,  s^s,nn'sG^- 
of  his  Pofthumous  Hiftorv,  fays,    That  hej™^ 
was  a  bold  infolent  Man,  with  a  very  fmall 
Meafure  of  Religion,   Virtue,   Learning,  or 
Good  Senfe  :  That  his  Sermons  contained  the 
moft  petulant  Railings  at  Diflenters  and  Low- 
Church-Men,  and  were  wrote  without  either 
Chaftnefs  of  Stile,  or  Livelinefs  of  Expreflion  : 
That  all  was  one  unpractifed  Strain  of  inde- 
cent  fcurrilous   Language:      That   he  made 
great  Reflections  on  the  Miniftry  ;  reprefent- 
ing,  that  the  Church  was  in  Danger,  being' 
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neglected  by  thofe  who  governed,  while  they 
favoured  her  moft  inveterate  Enemies.  That 
in  his  Sermon,  at  St.  Paul's  in  London,  the 
Fifth  of  November,  he  gave  full  Vent  to  his 
Fury  in  the  moft  virulent  Declamation  he 
could  contrive  upon  thefe  Words  of  St.  Paul, 
Perth  from  falje  Brethren.,  in  which  he  let 
himfelf  loofe  into  fuch  Indecencies,  that  both 
the  Man  and  the  Sermon  were  univerlally 
condemned.  He  poured  out  much  Scorn  and 
Scurrility  on  the  Diffenters,  and  Jaid,  The 
Church  was  violently  attacked  by  Her  Ene- 
mies, and*loofely  defended  by  her  pretended 
Friends.  That  he  animated  the  People  to 
ftand  up  for  the  Defence  of  the  Church,  and 
faid,  He  founded  the  Trumpet,  and  defired 
them  to  put  on  the  whole  Armour  of  God : 
That  the  Party  that  oppofed  the  Miniftry  did 
lb  magnify  the  Sermon  preached  at  St.  Paul's, 
that  Forty  Thoufand  of  them  were  printed 
and  difperfed  over  the  Nation :  That  the 
Queen  leemed  highly  offended  at  it  ;  and  the 
Miniftry  looked  on  it  as  an  Attack  made  on 
them,  that  was  not  to  be  defpifed :  The  Lord 
Treasurer  was  fb  defcribed  (under  the  Name 
of  Volpone)  that  it  was  next  to  the  naming  of 
him  ;  fo  a  Parliamentary  Impeachment  was 
refolved  on ;  though  Eyre,  the  Sollicitor-Ge- 
neral,  and  others,  thought  the  ftiort  Way,  of 
burning  the  Sermon,  and  keeping  him  in  Pri- 
fbn  during  the  Seflion,  was  a  better  Method  ; 
but  the  more  folemn  Way  was  unhappily 
chofen. 

I  do  not  pretend  to  any  great  Intimacy 
with  Dr.  Sache<verell ;  but  being  employed  in 
compiling  the  firft  four  Volumes  of  State 
Trials,  and  receiving  an  Intimation,  that  there 
were  fome  Omiffions  and  Alterations  in  that 
of  the  Doctor,  publifhed  by  Authority, 
particularly  as  to  the  Republican  Principles 
there  advanced,  and  the  fcurrilous  Language 
given  him  by  ibme  of  the  Managers ;  I  went 
to  his  Houfe  in  Holborn,  and  enquired,  If  he 
could  furnifh  me  with  any  Materials  that 
would  let  his  Cafe  in  a  truer  Light  :  He  an- 
fwered,  That  the  printed  Trial  was  no  more 
his  Trial  than  it  was  my  Trial  ;  intimating, 
That  the  Whole  muft  be  altered  to  do  him 
Juftice ;  and  that  the  real  Trial  was  prepa- 
ring to  be  printed  in  Holland  :  But  whether  a 
Turn  of  the  Times  prevented  his  going  on 
with  that  Defign,  or  whatever  was  his  Reafon 
for  fupprefllng  it,  we  have  not  met  with  any 
other  Trialj  than  that  publifhed  by  Authority, 
from  that  Day  to  this. 


[  All  that  I  can  fay  of  the  Doctor  of  my 
own  Knowledge  is,  That  he  was  a  tall,  f  ir, 
perfbnable  Man,  and  fpokc  gracefiill)  :  That 
no  Man  read  Divine  Service  better  than  he 
did  ;  and  that  he  chofe  to  do  this  frequently 
at  the  Parifh-Church  of  St,  -'n  I  ew's  H<Mhor», 
of  which  he.,,^5:  Rector,  to  create  in  the  Peo- 
ple a  juft  Venefatson  for  the  Service  of  the 
Church  j  and  I  have  heard  feveral  excellent 
Difcourfes  from  him  in  the  Pulpit  (at  'eaft  as 
far  as  I  am  capable  of  judging  of  a  Lifcourfe): 
His  Voice  and  Action  were  exceeding  juft,  and 
fuitable  to  the  Place,  as  well  as  to  the  Audi- 
ence to  whom  he  preached. 

The  Doctor  had  a  good  Reputation  at  Ox- 
ford, as  to  his  Parts,  Learning,  and  Morals  j 
and  had  fome  Perfons  of  Diftinction  under  his 
Tuition  at  Magdalen-College,  of  which  he  was 
a  Fellow  :  And  it  is  obfervable  there  was  no- 
thing immoral  proved  againft  him  at  his  Trial, 
after  the  ftricteft  Examination  had  been  m  .de 
into  his  Life  and  Converfation.  As  to  the 
Scurrility  the  Bifhop  mentions  io  the  two 
Sermons,  for  which  he  was  impeached,  the 
World  muft  judge  for  themfelves :  But  thus 
much  I  may  venture  to  obferve,  That  thefe 
Sermons  are  far  from  being  fb  fcurrilous  as  the 
Bifhop's  Hiftory,  where  all  Mankind,  Friends 
and  Foes,  are  moft  egregioufly  flandered  and 
calumniated. 

It  has  been  the  Opinion  of  many,  Thr.t  one  Further 
great  Reafon  of  maintaining  the  Doctrine  of  Remark* 
Refiftance  fo  ftrenuoufly  at  this  Time,  was,  to  "" the  oc: 
let  the  Queen  know,  That  if  (he  would  v\ottoi s  TrL'L 
fubmit  to  the  Dictates  of  the  Whigs,  fhe 
would  run  the  Hazard  of  being  dethroned.  It 
feems  to  have  been  a  Maxim  among  fome 
People,  That  whenever  the  Queeg  refuted  to 
be  advifed  by  Her  Subjects  (by  whom  rhey 
meant  the  Whigs)  they  were  impowered  by 
the  Original  Contrail,  and  the  Laws  of  the 
Land,  to  depofe  her  :  And,  indeed,  if  we 
may  credit  this  Hiftory  of  Bifhop  Burnet's, 
he  told  her  fo  not  long  after ;  which  was,  no 
doubt,  a  fufficienr  Reafon  for  the  Queen's 
changing  Hands.  What  Prince  would  not 
have  done  it  on  fuch  an  Intimation  ?  She 
could  net,  after  this,  avoid  fufpecting,  that 
this  DoSrine  was  efpoufed,not  with  an  Inten- 
tion to  juftify  the  former  Revolution,  but  to 
make  Way  for  another  ;  or,  at  leaft,  to  ex- 
clude her  from  the  Adminiftration,  and  place 
it  in  the  Triumvirate  above-mentioned  :  By 
which  Scheme,  fhe  would  have  become  a 
meer  Cypher,  and  her  Name  only  ufed  to 
fupport  their  Ufurpation. 


The 
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The  Trial  oFDaniel  Dam  m  aree,  Waterman 
to  the  Queen,  for  High-Treafon,  at  the  Old-Baify, 
London,  on  the  1 8th  of  dpril,  i  710.     9  Amia. 


foe  In- 

diiimenti 


TolboyV 
Evidence. 


Orrel'* 

Evidence. 


TH  E  Prifoner  was  indicted  by  the  Name 
of  Daniel  Dammaree,  of  St.  Clement 
Danes ,  in  the  County  of  Middle fex,  Labour- 
er, of  High-Treafbn,  in  confpiring  to  levy 
War,  and  actually  levying  War  againft  the 
Queen,  on  the  firft  Day  of  March,  in  the 
8th  Year  of  Her  Reign,  at  the  Parifh  of  St. 
Clement  Danes  aforefaid  ;  affembling  and 
marching  with  a  great  Multitude  of  People,  to 
the  Number  of  500  Perfons,  armed  and 
arrayed  in  a  Warlike  Manner,  with  Colours 
flying,  Swords,  Clubs,  and  other  Weapons, 
offenfive  and  defenfive  ;  againft  the  Queens 
Peace,  and  the  Form  of  the  Statute  in  that 
Cafe  made  and  provided. 

A  Jury  being  fworn,  and  the  Witneffes  for 
the  Crown  called,  Sfhnmas  tfolboy  teftified, 
That  on  tfuefday,  the  Jaft  of  February,  being 
the  Day  before  the  Meeting  -  Houfes  were 
pulled  down,  he  paflfed  through  the  <temple  in 
the  Evening,  and  faw  a  great  Number  of 
People  affembled  there,  who  had  attended 
Doctor  Sacheverell  to  his  Trial  and  back  again, 
and  heard  them  talk  of  pulling  down  Mr. 
Burgefs's  Meeting  -  Houfe  ;  fbme,  however, 
were  for  deferring  it  till  the  next  Day,  and  o- 
thers,  till  they  faw  the  Succefs  of  the  Trial : 
But  which  they  refolved  on,  he  did  not  know, 
for  he  made  no  Stay  there. 

Edward  Orrel  teftified,  That  he  was  at 
Leonard's  Coffee-Houfe,  on  the  Firft  of  March 
in  the  Evening,  where  News  was  brought 
that  the  Mob  were  pulling  down  Dr.  Burgefs's 
Meeting -Houfe  j  that  he  thereupon  went 
thither,  and  was  in  the  Meeting-Houfe  three 
or  four  Times  that  Night,  and  law  them  pull- 
ing down  the  Pulpit,  Pews,  Sc.  That  he  went 
from  thence  to  Fetter-Lane,  where  he  faw 
another  Mob  about  ten  o'Clock,  demolifhing 
the  Infide  of  Bradbury's  Meeting-Houfe,  and 
carrying  the  Materials  into  Ho/bcrn,  burnt 
them  there :  From  thence  he  went  to  Lincoln' s- 
Jnn-Fields,  where  he  found  the  firft  Mob 
burning  the  Materials  of  Burgefs's  Meeting- 
Houfe  ;  and  heard  fbme  of  them  ask,  which 
was  my  Lord  Wharton's,  Others  laid,  St. 
James's,  and  Others,  the  City,  the  Bank  : 
That  they  divided  themfelves,  and  went  from 
thence,  fbme  towards  the  Arch,  but  more 
towards  Pew J-Houfe  :  That  he  faw  Dammaree 
the  Prifoner,  in  the  Queen's  Livery,  with  his 
Badge,  go  with  thofe  towards  Powis-Houfe  in 
Sueen-firect ;  and  Dammaree  faid,  Damn  it, 
We  will  have  them  all  down.  Some  were  for 
going  to  the  Meeting-Houfe  in  Wild-Street, 
but  another  faid,  That's  a  Hen-Rooft,  the 
other  is  worth  Ten  of  it :  And  Dammaree  there- 
upon faid,  /  will  lead  you  en  Boys  ;  Huzza  ! 
High  Churchy  and  Sacheverell  /  God  Damn  than 


all;  We  will  have  them  all  down :  And  fbme 
of  them  turning  off  to  Wild-Street,  Dammaree, 
led  the  reft  through  ghicen-ftreet,  and  once 
in  ten  or  twelve  Yards,  turned  about,  crying 
Huzza  I  Why  don't  you  come  on,  Beys,  to  Drury- 
Lane  ?  and  he  led  them  thither  ;  but  the  Wit- 
neffes never  faw  him  afterwards :  That  he  faw 
a  little  Fellow  with  a  Pick- Ax,  endeavouring 
to  break  open  the  Meeting-Houfe  Door  in 
Drury-Lane;  working  at  the  Bottom  of  it ; 
when  another  came  up  with  a  Hatchet,  and 
faid,  Damn  you,  you  break  open  a  Meeting- 
Houfe  !  Tou  don't  knnw  how,  and  with  two 
or  three  Strokes  of  his  Hatchet,  he  broke 
through  it:  That  he  (the  Witnefs)  then 
went  into  the  Meeting-Houfe  with  them, 
and  asked  for  Jolly,  the  Queen's  Waterman  h 
and  one  faid,  he  was  gone  to  the  Back- Door, 
and  another,  that  he  was  gone  to  Lord 
Wharton's  f  but  he  never  faw  him  afterwards. 

Jofeph  Collier  teftified,That  he  faw  Dammaree 
bring  the  Branch,  or  great  Candleftick  from 
Burgefs's  Meeting-Houfe,  to  the  Fire  in 
Lincoln "s-Inn-Fields,  and  that  he  carried  it 
three  Times  round  the  Fire,  in  a  fort  of  a  Pro- 
ceffion,  huzzaing  ;  and  then  threw  it  in. 

John  Still,  faid,  he  faw  the  Prifoner  hollow-  StHlV  £«/.: 
ing  in  the  Alley  that  leads  to  Burgefs's  Meet-  dence- 
ing- Houfe  ;  and  John  Mitchel  depofed,  That 
he  faw  him  hollowing,  and  throwing  up  his 
Hat,  about  the  Fire  in  Lincoln' 's-Inn-Fields. 

Francis  Morgan  teftified,  That  Dammaree  Morgan  "j 
was  at  the  Fire  in  Lincoln' s-Inn-Fields,  in  his  Evidence. 
Waterman's  Coat,  encouraging  the  Mob  : 
That  he  walked  round  the  Fire,  and  threw  fe- 
veral  Things  in  ;  and  he  (the  Witnefs)  telling 
them  the  Guards  were  coming,  fbme  of  the 
Mob  faid,  Damn  the  Guards  and  the  Parliament 
too :  We  are  ready  to  face  them  all ;  and  he 
faw  the  Doors  of  the  Meeting-Houfe  thrown 
into  the  Fire,  after  they  were  carried  about  it 
in  Proceflion. 

Eaton  depofed,  he  faw  Dammarree  and 
fome  Others,  force  a  Soldier  that  was  at  the 
Fire,  to  pull  of  his  Hat. 

The  Evidence  for  the  Queen  being  clofed, 
Mr.  Darnell,  the  Prifoner 3s  Counfel,  made 
the  following  Obfervation  on  it,  viz. 

As  this  Indictment    charges  the   Prifoner  obfewa- 
with  levying  War,  there  muft  be  a  Proof  of  tiotn  of  tie 
fuch  Facts  as  do  amount  to  a  levying  of  War.  Prifoner  s 
The  Witneffes  for  the  Queen  have  fworn,  that^'^_w 
the  Prifoner  was  at  the  Fire  in  L  ncoln  s-Ihn-  dence  a- 
Fields,   and   that   there    he   did  hoilow  and  gainfl  him. 
throw  up  his  Hat.     I  believe   that   muft  be 
agreed,  for  my   Inftructions  are,  that  he  did 
fo,  and   our   Witneffes  will  all  fay  as   much. 
But  if  that   were  all,  then  the   Witneffes  a- 
gainft  the  Prifoner  muft  be  equally   Guilt v- : 

For 
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,  fays,  he  was 


For  the  Chief  of  them,  On?//. 
forced  to  pull  off  his  Hat ;  and  it  was  known 
to  be  the  Practice  of  the  Mob  that  Night,  to 
make  all  that  paffed  by,  pay  Obedience,  as 
they  "called  it,  to  Dr.  Sachcvenll  and  High 
Church.  But  my  Lord,  that  which  I  humbly 
offer  on  behalf  of  the  Prifbner,  is,  That  unlefs 
he  were  in  the  Intention  of  pulling  down  the 
Meeting-Houfes  in  general,  and  did  fomething 
"in  Execution  of  that  general  Intention,  it  will 
not  be  a  levying  War  againft  Her  Majefty. 
My  Lord,  it  is  obferved  that  this  Man  was  at 
the  Fire  in  his  Coat  and  Badge,  and  we  think 
a  great  deal  my  be  inferred  from  his  Habit, 
that  he  was  not  in  fo  evil  an  Intention  as 
levying  War  againft  Her  Majefty,  whofe  Ser- 
vant he  was  lb  remarkably  diftinguifhed  to  be  • 
but  a  Man,  who  had  fuch  a  vile  Defign  to  exe- 
cute, would  [drefs  himfelf  in  fuch  a  Manner 
as  would  beft  conceal  him  :  Therefore  we 
think  his  being  prefent  at  the  Fire,  and  hollow- 
ing, and  the  reft  of  the  Evidence  againft  him, 
is  not  enough  to  prove  him  in  that  general  In- 
tention, and  the  Execution  of  it. 

The  Gentlemen  of  the  other  Side  thought 
it  neceflary  to  give  fbme  Evidence  of  a  Defign 
to  pull  down  the  Meeting-Houfes  in  general, 
and  for  that  purpofe,  proved  that  a  great 
Number  of  People  were  got  together,  the 
Night  before,  in  the  2empk  Walks  ;  where 
there  was  a  Difcourfe  by  fbme  of  them,  that 
they  would  pull  down  Mr.  Burgefs's  Meeting- 
Houfe  j  but  who  thofe  People  were,  I  don't 
hear,  nor  do  they  by  any  means  bring  that 
Home  to  the  Prifbner.  And  it  is  impoffible 
for  us  to  give  an  Anfwer  to  that  Evidence  •  for 
to  fay  the  Mob  faid  fo,  is  to  fay  that  Nobody 
faid  fb  ;  and  no  Witnefles  can  be  falfified  on 
fuch  an  Evidence,  for  who  that  Mob  were,  is 
not  explained.  And  my  Lord,  if  there  was  no 
Indention,  or  no  general  Intention,  to  pull 
down  Meeting-Houfes,  we  apprehend  there 
can  be  no  levying  of  War:  If  the  Fact  were 
fudden  and  accidental,  or  only  intended  againft 
a  particular  Meeting-Houfe,  we  muft  fubmit 
that  to  your  Lordfhip,  whether,  if  he  were 
Guilty  of  that  Fa6t,  it  would  amount  to  High- 
Treafon.  We  think  all  the  Cafes  go  on  this 
Foundation,  that  there  muft  be  an  Intentiai 
to  commit  fuch  like  Offence  in  general  ;  and 
an  Intention  to  commit  it  to  the  particular 
Injury  of  a  Perfbn,  or  Place,  will  not  be 
fufficient.  The  Witneffes  againft  the  Prifbner 
fay,  there  was  an  Intention,  or  Difcourfe,  of 
going  to  Mr.  Burgefsh  Meeting  Houfe,  and 
no  Talk  of  any  other  j  but  when  they  were 
there,  then  they  went  to  a  Second,  and  on  to 
a  Third  :  But  the  original  Intent  by  the  Mob, 
doth  not  appear  to  be  more  than  to  go  to 
Mr.  Burgejs's  Meeting-Houfe,  and  to  pull 
that  down,  and  therefore  is  not  a  levying  of 
War. 

The  Cafe  in  Print,  in  the  fecond  Aider/on, 
66,  where  the  People  in  Oxfordfiire  confpire 
to  affemble  together,  and  move  others  to  join 
them,  and  to  pull  down  Inclofures,  was  at- 
tended with  this  Circumftance,  That  it  was  a 
general  Intent }  and,  when  they  were  got  to- 
gether themfelves,  they  perfuaded  others  to 
join  with  them  :  lhey  confpired  to  •  go  to  fe- 
veral  Gentlemen's  Houfes,  and  to  take  Arms 
No.  27. 


and  Horfes,  and  to  kill  feveral  Gentlemen, 
and  then  to  come  to  London  j  and  their  Intent 
was  general,  not  to  pull  down  any  particular 
Enclosure,  but  all  of  them  for  the  Enlarge- 
ment of  Highways  and  Commons,  and  fb  to 
reform  that  which  the  Law  ought  to  do. 

So  in  the  fame  Book,  in  the  Cafe  of  the 
Apprentices  of  London,  2  Anderfai,^,  5.  For 
reducing  the  Price  of  Vicluals  in  general, 
they  agreed  to  break  open  the  Pfifbns,  to  re- 
leafe  fbme  of  their  Companions,  and  to  go  to 
the  Lord  Mayor's  Houfe,  and  to  kill  him, 
and  burn  his  Houfe,  and  then  to  break  open 
two  other  Houfes  near  the  'tower,  where  there 
were  Arms  for  three  hundred  Ferfbns:  Then 
to  difperfe  Libels,  and  to  perfuade  other 
People  to  join  with  them. 

There  is  a  later  Cafe  in  my  Lord   Chief 
Juftice  Keylings  Reports,  which   was  the  In- 
tention of  pulling  down  Bawdy -Houfes ;  there 
they  took  upon   themfelves  Regal  Authority, 
and  would  not  take  the  Courfe  the  Law  pre- 
ferred ;  Butj  my  Lord,  thofe  Cafes  are  at- 
tended with  many  worfe  Circumftances  than 
this  is,  for  there  they  affembled  with  Arms ; 
there  they  had   one  they  called  Captain  to 
lead  them,  with  his  Sword  drawn  ;  they  had 
Aprons,  and  fuch  Things  on    Staves,  which 
they  called  Standards  and  Colours,  and,  in  a 
Military   Way   they  marched,  and   did   pull 
down    feveral    Houfes,    which    they    called 
Bawdy-Houfes :  That  Cafe  is  reported  in  my 
Lord  Keylings  Reports,  fol.  70.  and  was  ad- 
judged levying   of  War,  becaufe  the  Intent 
was  general,   and   becaufe  they    took   upon 
themfelves  to  do  that  which  is  the  Bufinefs  of 
the  Queen,  and   the  Laws  of  this   Kingdom 
only  to  do.     But,  my   Lord,  in   that  Gafj?, 
there  are  two  Perfbns  who  feem  to  have  as 
great  a  Charge  of  Guilt  upon  them  as   the 
Prifbner  at  the  Bar,  and  were  difcharged  from 
thofe  Indictments  for  levying  War,  by  the 
Opinion  of  all  the  Judges.     One  of  them  was 
found  to  be  at  the  Meeting   where  the  Dif- 
courfe  was  of  pulling   down   thefe   Bawdy- 
Houfes,  that  is   ffrilliam  Green,  that  he  went 
along   with  them,    cafting  up  his  Cap,    and 
hallowing,  with  a  Staff  in  his  Hand  ;  but  be- 
caufe there  was  not  any  particular  Adt   of 
Force  found  to  be  committed  by  him,  he  was 
difcharged.     Another,  one  Bedell,  was  found 
among  the  Mob,  and,  when  the  Guards  came 
to  difperfe  them,  and  he  was  purfued  by  one 
of  the  King's  Soldiers,  he  called  out  to   his 
Fellows  to  face  about,  and  not  to  leave  him. 
This,  we  think,  is  at  leaft  as  ftrong  an  Evi- 
dence againft  them  as  has  been  given  againft 
the  Prifbner  at  the  Bar  ;  and  yet  they   were 
both  difcharged  by  the  Opinion  of  all  the 
Judges. 

My  Lord,  where  a  Fact  is  found,  which 
Fa&  is  an  aiding  and  aflifting,  we  think  it 
can't  be  a  Defect  in  the  finding  of  the  Ver- 
dict, that  he  did  not  aid  and  affift.  The  Facts 
they  found  were  only  Inftances  of  aiding  and 
aflifting ;  and  if  thefe  Inftances  will  be  fuffi- 
cient, then  the  Court  were  as  fully  pofTeffed 
of  them,  as  they  are  now  upon  this  Evidence. 
My  Lord,  as  to  the  Fact,  we  think  we 
have  a  very  good  Cafe  of  it :  We  have  Proof, 
every  Hour  of  the  Day,  of  the  ift  of  March, 
10  F  where 
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where  the  Prilbner  was,  from  Morning  till 
Night.  That  he  was  at  the  Confult  the  Night 
before,  with  the  Mob,  I  think,  is  not  pre- 
tended on  the  other  Side.  On  the  Day  in 
the  Indictment,  we  (hall  fhew  he  was,  from 
Bight  or  Nine  in  the  Morning,  in  the  Com- 
pany of  leveral  Perfons,  till  about  Ten  at 
Night,  or  later :  That  at  that  Hour,  he  was  at 
an  Alehoufe  in  IVater-Lan^  in  Flce.'Jireet^ 
where  a  Gentleman's  Servant  came  in,  and 
told  the  Company  there  was  a  Fire  ;  the  Pri- 
lbner ftarted  up,  and  thought  it  had  been  in 
the  Houie,  but  finding  it  was  not,  he  went 
into  the  Street ;  there  it  was  reported,  That 
Mr.  Burgejfes's  Meeting-Houle  was  pulled 
down  and  burnt.  In  about  an  Hour  after 
that,  he  came  along  Fket-fireet,  and,  at  Her- 
cules -P Hilars- Alky ',  near  the  tfeiapk,  there 
was  a  Sempftrefs  Handing  at  her  Dcor,  with 
whom 
and, 

pie  came  by,  and  laid,  that  Burgejfes's  Meet 
ing-Houfe  was  quite  down,  and  burnt  :  From 


,  the  Prilbner  ftaid  talking  Ibme  Time, 
whilft  they  were  together,  feveral  Peo- 


cile  that ;  for  we  can  prove,  that  at  Doctor 
BurgejYs  Meeting-Houle,  there  was  a  Water- 
man, in  his  Livery  an  J  Badge,  who  was  buiy 
in  pulling  down,  and  carrying  away  the  Ma- 
terials j  but  the  Prilbner  can't  be  iuppofed  to 
be  the  fame,  for  that  Ferfon  wore  his  own 
Hair,  and  the  Irilbner  has  worn  a  Wig  many 
Years :  And,  my  Lord,  if  mv  Infractions 
are  true,  we  have  Perfons  that  knew  the  Pri- 
lbner before,  that  will  take  it  on  their  Oaths, 
that  it  was  no:  Daw;;iaree  ;  if  fo,  then  the 
Witnefles  that  prove  him  to  bring  out  the 
Branch,  we  hope,  will  be  reconciled  by  this, 
that  there  was  another  Man  in  the  lame  Ha- 
bit. It  is  an  eafy  Thing  for  a  Boy,  in  a  Croud, 
to  make  fuch  a  Miftake  ;  for  that  was  the 
Reafon  why  he  knew  it  to  be  Dammayee,  be- 
caule  he  had  his  Waterman's  Coat  and  Badge 
on  :  That  Man  is  not  found  out ;  but  we  hops 
we  mail  not  Hand  in  his  Place. 

My  Lord,  another  Circumftance  we  have 
of  the  Innocence  of  the  Prilbner,  is,  that  the 
next  Morning,  when  he   got  up,  he  went   to 


thence,  he  went  up  Chancery-Lane,  and  through  '  his  common  Bufinels,   to  Work  upon  one  o£ 


Linccln's-hn-Fieids,  to  fee  what  was  the  Mat- 
ter, and  found,  as  it  was  reported,  that  it  was 
all  burnt.  The  Mob  that  were  then  about 
the  Fire,  laid  hold  of  him,  and  ufed  him  as 
they  did  all  other  People  that  came  by,  and 
made  him  pull  off  his  Hat,  and  hollow,  High 
Church,  aid  Sacheverell  !  If  not,  they  mull 
have  a  Knock  on  the  Pate.  When  they  found 
he  was  much  in  Drink,  they  pufhed  him  a- 
bout,  and  laid,  He  fhould  be   their  Captain  ; 


the  Queen's  Barges,  and  there,  I  think,  he  was, 
when  the  MelTenger  came  to  take  him :  He 
was  not  under  the  Jeaft  Apprehenfion  that  he 
had  done  any  Thing  that  would  make  him 
Guilty  of  a  Crime,  eipecially  fo  great  a  one 
as  this  he  is  charged  with  :  If  he  had,  he 
would  have  taken  fome  Care  of  himleif;  but 
his  Iunocence  was  all  the  Protection  he  made 
ule  of.  We  hope  our  Evidence  will  fatisfy 
your  Lordlhip  and  the  Jury,  that  Ibme  of  the 
and  then  they  hollowed,  and  laluted  him  Cap-  Witnefles  againft  him  were  miftaken,  and  ours 
tain:  But  nothing  of  this  came  from  himleif,!  will  fhew  that  he  withdrew  from  the  Fire  as 
but  they  gathered  about  him,  and  there  their  j  loon  as  poffibly  he  could  -3  and  we  fhall  call 
Captain  was  in  the  Middle,  more  like  to  fuf-jfome  other  Witnefles  to  Ihew  that  he  is  a 
fcr  than  command.  My  Lord,  the  Evidence  Man  of  another  Character,  than  to  be  guilty 
againft  him  don't  pretend  to  charge  him  to  be  of  fuch  an  Offence.  The  Gentlemen  of  the 
in  Dnry L:.i:e,  only  that  he  went  that  Way  other  Side,  laid,  he  was  doubly  obliged  to 
with  them.  Now  as  to  the  Intention,  which  bear  Allegiance  to  Her  Majefty  ;  we  own  it, 
they  would  fuppofe  the  Prilbner  had,  of  pull-  that  he  was  Her  Waterman  ;  that  he  always 
ing  down  all  the  Meeting-Houfes,  I  fay,  my  behaved  himleif  dutifully  towards  Her  Ma- 
Lord,  a  Man  would  not,  from  being  a  Cap-  jelly  j  that,  on  other  Occafions,  he  has  ex- 
tain,  and  from  fo  great  a  Zeal  to  the  Caule,1  prefled  his  Abhorrence  of  any  Thing  of  this 


defert  his  Companions,  even  in  the  firft  In 
ftance  in  which  he  could  lerve  them  :  For,  I 
fubmit  it,  Whether  there  is  any  Evidence  that 
he  was  in,  or  at  any  one  of  the  Meeting- 
Houles,  after  the  Fire  in  Linc:!ifs-I;:r,-I 
And  it  he  was  lb  forward,  as  the  "Witnefles 


Nature. 


My  Lord,  if  he  is  of  a  good  Cha- 
racter, zealous  for  the  Government,  and  has 
always  exprelTed  himleif  fo,  no  Man,  that  is 
of  that  Character,  can  be  guilty  of  fuch  a 
Crime,  than  which  there  can  be  none  greater, 
to  raile  War  againft  Her  Majefty,  in  the 
feem  to  charge  him  to  have  been,  furely  he  :  Bowels  of  the  Kingdom;  and  theGreatnels  of 
would  have  gone  to  Drury-L&ne  at  leaft,  and  '  the  Charge  is  that  which,  we  hope,  will  make 
done  fome  ht\  of  his  Authority ;  but  that  is!  your  Lordlhip  and  the  Jury  require  the  more 
not  proved.  And,  my  Lord,  of  our  Side,  wej  exa<5t  Proof.  We  will  call  our  Witnefles  to 
fhall  prove,  that  he  did  not  go  to  Dr:i  y-Lar.e,  make  out  our  Cafe,  and  then  fubmit  it  to  your 
but  that,  at  Twelve  o'clock,  he  was  in  Bed,  at :  Lordlhip  and  the  Jury. 

his  own  Houle  in  Lambeth  :    So  that   there  |      The  Witnefles  for  the  Frilbner  being  called,  -7ie  E-. 
will  be  no  Time  to  ibppole  him  guilty  of  do- J?)  :rftified,  That  on  the  firft  o: 

ing  any  thing  after  his  entering  upon  his  Or-  ,    the  Day   the   Mcering-Houfes  were 

fice,  but  only  that  he  went  off  as  loon  as  he   pulled  down,  he  was  with  the  Prilbner  Dam- 


could. 


from  Ten    in  the  Morning  till  Twelve 
at  Noon  :  and  that  the  Prilbner  was  then  en- 


There  was  one  of  the  Witnefles,  my  Lord, 
that  laid,  he  was  in  L:n;ch;s-Iw;-Fields  about  j  gaged  in  taking  an  Apprentice  from  Cbrift's- 


Eight  or  Nine  o'clock,  and  law  the  Frilbner 

there  ;  now  we  lhall  fliew,  that  till   half  an 

Hour  after  Ten,  he  was  engaged  in  Company 

m  Hater-Lam :  But  there  is  a  Circumftance  Cock  in  .-<■:.  ;-C:  ::er}  at 

in  our  Evidence,  wfciich,  we  think,  may  recon-  the  Afternoon. 


tal. 

Stephen  Pink  depofed  to  the  fame  Effect, 

and   that  he  left  him  with  Mr.  Wood,  at  the 

2  or   3  o'clock  in 
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Wood  teftified,  That  he  was  with  Damma- 
'  ree  on  the  firft  of  March,  from  Nine  in  the 
Morning  till  Ten  at  Night,  drinking  from  one 
Houfe  to  another;  and  that  the  laft  Ale-houfe 
they  were  at,  was  at  the  Bell  in  Water-Lane, 
where  one  Jc.  a   Poftillion  came  in  1 

about  Ten,  and  laid  there  was  a  Fire  in  the  : 
Strand,  and  thereupon  Dammaree  faid  he 
would  go  and  affiffc  a  Gentlewoman  of  his  Ac- 
quaintance that  Jived  in  the  Strand:  That  he 
(the  Witnefs)  went  with  Dammaree  as  far  as  : 
^temple-Bar ;  and  there  they  met  a  great  Mob, 
which  forced  them  up  Sheer-Lane  into  Lin- 
coln s-Inn-Fields,  laying  to  Dammaree,  Damn 
yo:t,  you  are  the  Queen's  IV.::: 

tb  us,  cr  we  w  in  Pieces :  And 

Dammaree  defired  they  would  not  knock  him 
on  the  Head,  and  he  would  go  with  them, 
That  they  went  with  them  into  L:n::.';:'s-I;:n- 
Square,  and  then  were  forced  through  a  "Wic- 
ket into  the  Street  that  leads  to  Great  Lin- 
coln* s-Fields,  and  there  he  (the  Witnefs)  left 
them;  but  they  forced  Dammaree  to  go  with 
them  to  the  Fire. 

Fucard  who  kept  the  Bell  Ale-houfe  at 
'-Lane  End  depofed,  That  Dam 
came  to  his  Houfe  at  Two  in  the  Alternoon 
on  the  firft  of  March,  and  ftaid  there  till  half 
an  Hour  after  Ten,  and  then  went  away 
very  much  in  Drink  ;  but  he  heard  nothing  of 
a  Fire. 

Charles  Bijhof  depofed,  That  Dammaree 
ftaid  with  him  at  the  Bell  Ale-houle,  on  the 
firft  of  March,  till  half  an  Hour  after  Ten  at 
Night,  and  went  away  much  in  Drink;  that 
News  was  brought  in  of  a  Fire  about  Nine, 
an  Hour  before  he  went  away. 

John  Light  depofed,  That  he  brought  the  1 
News   of  the  Fire    into  the  Bell   Ale-houfe  j 
about  Nine  at  Night,  the  firft  of  March,  and  ! 
Dammaree  ftaid  there  afterwards  till  between 
Ten  and  Eleven. 

Ward  depofed,  He  faw  Dammaree  at  Mr. 
Giles's  Shop  in  Fleet-Jlrett,  at  half  an  Hour 
after  Ten,    on  the   firft  of  March  at  Night, ' 
and  he  was  fo  drunk  that  he  reeled  ;  and  the 
People  laid  there  was  a  Fire,  the  Infide  of: 
Bargefs's  Meeting-houfe  was  burnt,  and   he  j 
law  lbme  People  carry  the  Irons,  by  that  fup-  i 
ported  the  Pulpit. 

Mrs.  Giles  teftified,  That  Dammaree  called  j 
at  her  Shop  againft  St.  Dunfians  Church,  after  \  mults  amount  to  High-Trealbn  '•"Itffcoo  this 
Ten,  the  firft  of  March,  and  asked  what  was   T 
the  Meaning  of  the  Tumult,    and   was  told 


jat    the  Fire    in    Lincoln  s-Itm-Fe.'ds    about 
j  Eleven  at  Night;  that  he  was  verv  drunk,  and 
j  the  People  pulled  him  about,  and  made  Sport' 
!  with  him,  and  one  ftruck  him,  becaufe  he  did 
I  not  pull  off  his  Hat. 

\  and  /V,-/  Prinze  depofed, 
:  that  it  was  a  little  Waterman,in  his  own  black 
Hair,  that  threw  the  Sconce  into  the  Fire  at 
L  nccla*s-6to -Fields,  and  not  the  Prifoner; 
and,  when  the  Fire  was  almoft  out,  they  few 
the  Prifoner  going  towards  it,  and  fpoke  to 
him,  and  hekifi'd  the  laft  Witnefs  upon  her 
laying,  here  comes  tie  Queen's  Waterman. 
R.  aJker  depoied,  That  he  carried 

te  crofi  the  Stbames  from  the  Stairs 
at  Straw-Bridge,  to  his  Houfe  at  Lambeth 
on  the  Firft  of   March  at   Night,    at  hair1  an 
Hour  after  Eleven,  and  he  was  verv  much  in 
drink. 

Hales,  and  Harbin  teftified^  They  met 
Dammaree  in  the  Straad  the  fame  Night  after 
Eleven :  That  he  was  in  drink,  and  <*o;n»  to- 
wards Strand  Bridge.  s 

Then  feveral  Witnesses  appeared  to  his 
Reputation,  and  faid,  He  was  we!l-affecled 
to  the  Queen  and  Government,  and  of  a 
peaceable  Difpofition  5  and  one  laid  he  heard 
him  lay,  He  wifhed  Dr.  SacbevereS  had  ne- 
ver preached  that  Sermon,  and  then  there  rrd 
been  none  of  this  Trouble  :  And  others  faid 
He  was  as  ferviceable  as  any  one  in  raffing 
Men  for  the  Queen,  when  he  was  Alafter  of 
the  W  aterman's  Company. 

Mr.  Darnel,   in   his  Obfervations  on  theOi/w 
Evidence  given  for  the  Prifoner,  faid    This"-'*' cf tbe 
Caie  comes  far  fhort  of  that  in  the  Led  K-s  Pr'-fo'er's 
hugs  Reports;  for  there  was  plain  Hoftilitv, £11" 
a  Captain  with  a  Sword  drawn,  Colours,  twcU,.«. 
Meetings  to  confuit,  and  a  Refolution  taken 
a  refilling  and  wounding  the  Conftable    and 
linking  the  Officer  of  the  Guards,  and 'their 
Intention  to  pull  down  Bawdy-Houfes    whxh 
might  be  any  Houfe  they  thought  fit'  to  call 
lo.     As  for  the  Cafe  of 'Oxfordjh ire,  it  is  plain, 
there  was  an  arming  themfelves,  thev  had  put* 
on  Armour  to  ad:  offenfively,  as  well  as  de- 
fenfively;  they  propoied  to  come  to  London 
and  to  have  others  join  with  them,  and  that 
Caie  was  adjudged  High-Treafon.  For  the  ge- 
neral Intention  to  pull  down  Inclofures  Where 
there  is  any  Reiblution,  that  thefe  great  Tu- 


Burgefs's  Meeting-Houfe  was  burnt:  That 
he  flood  talking  with  her  a  good  while,  at  the 
Shop  Door;  fhe  remembered  him  well,  be- 
caule  he  had  the  Queen's  Coat  on;  and  being 
asked,  how  fhe  came  here  as  a  Witnefs?  fhe! 
anf.rered,  that  hearing  fuch  a  Man  was  taken 
up,  fhe  laid  to  leveral  Neighbours,  it  was ; 
impoffible  he  could  be  at  the  pulling  down  | 
the  Meeting-Houfe,  for  that  he  was  at  her 
Door  at  that  Time,  and  came  from  the  City  ; 
and  fbme  of  Dammaree's  Friends  hearing  of 
it,  fubpoena'd  her :  That  a  great  many  other 
People  came  by  the  Shop  at  the  fame  Time, 
crying  out,  Who  are  you  for  ?  and  thereupon 
Damm-arec  faid,  he  was  for  the  Queen;  but  he 
leemed  to  be  pretty  much  in  Drink. 

Cummins  teftified,  That  he  law  Dammaree 
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Foundation,  that  the  Defign  is  general,  andis 
an  exercifing  of  a  Regal  Authority,  which  no 
Body  but  Her  Majefty  ought  to  make  ufe  of. 
It  is  faid  ,n  Merger's  Cafe,  that  the  Intent 
muft  be  fuch,  and  that  fuch  Intent  muft  ap- 
pear by  fuch  Proof  as  will  fatisfy  the  Tury 
Now  how  do  they  offer  to  prove  the  Intent 
of  this  Man  ?  If  there  is  any  Thing  to  prove 
ir,  it  is  iubiequent  to  the  puliing  down  the 
firft  Meeting-Houfe  ;  for  it  is  plain,  he  was 
not  there  till  the  Defign  was  fo  far  executed 
and  the  Fire  had  been  made  an  Hour  before 
he  came:  Now,  if  he  comes  there,  and  hollows 
and  rejoices  at  it,  thac  cannot  make  him 
guilty.  I  agree,  that  if  any  Number  of  Per- 
ions  are  going  to  commit  High-Treafon,  and 
a  Man  meets  them,  and  joins  with  them  in 
the  Execution  of  that  Fad:,  he  is  guilty ; 
but  if  he  be  ignorar.t  of  their  Defign,   and 
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hollows  and  rejoices  with  the  Crowd,  that 
will  not  make  him  guilty  :  And  in  this  Cafe  it 
appears,  that  every  Body  that  paffed  by  the 
Crowd  that  Night  were  conftrained  fb  to  do  ; 
but  where  fuch  Perfon,  who  is  got  into  filch 
a  tumultuous  AfTembly,  doth  get  off  as  faft 
as  he  can,  this  cannot  be  High-Treafbn,  or 
any  Crime  whatfbever.  If  the  Prifbner  had 
gone  to  Dniry-lane,  and  they  had  fhewn  that 
he  did  any  Thing  there,  we  fhould  have  had 
a  harder  Cafe  than  we  hope  we  have ;  but 
we  think  there  is  no  Proof  of  the  Intention 
of  this  Man  to  commit  thofe  Fads  of  pulling 
down  the  Meeting-Houfes  in  general,  and  of 
affifting  in  the  Execution  of  that  Intention. 

My  Lord,  if  our  Witneffes  (whofe  Credit 
ftands  unimpeached)  be  believed,  it  is  impofli- 
ble  he  could  be  concerned  in  this  Defign,  or 
the  Execution  of  it,  or  know  any  Thing  of  it 
till  it  was  executed  :  For  it  don't  appear,  that, 
on  any  of  the  Days  when  the  Mob  were  to- 
gether, he  was  among  them,  or  that  he 
aded  any  Thing  'till  after  the  Meeting- 
Houfe  was  pulled  down,  and  the  Fire  made. 
"We  have  fhewn  where  he  was  all  that  Day, 
and  that  it  was  near  Eleven  when  he  came 
to  the  Fire.  I  think  we  have  fhewn  by  the 
Waterman  that  carried  him  Home,  that  there 
was  not  Room  for  him  to  bear  any  Share  in 
this  Outrage  ;  for  between  the  Time  of  his 
coming  to  the  Fire,  and  going  Home  by  Wa- 
ter, there  is  no  Room  for  him  to  do  any 
Thing  more  than  to  go  between  thofe  Places. 
There  is  no  Proof  that  he  did  any  Thing, 
but  what  the  Mob  in  a  Manner  forced  him  to 
do ;  and  perhaps  it  might  have  coft  him  his 
Life,  in  fo  tumultuous  an  AfTembly,  or,at  leaft, 
fbme  bodily  Harm,  if  he  had  done  lefs. 

Mr.  Sollicitor  in  his  Reply  to  the  Prifbner's 
Counfel  laid, 

My  Lord,  there  are  two  Points  to  be  con- 
fidered  in  this  Cafe  :  Firft,  Whether  this  Tu 


liament,  is  levying  War  and  High-Treafbn  3  1 
and  fo    adjudged    by    the  Statute   of  Queen  9 

Elizabeth.     The  Cafe  of  the was  " 

long  before  that  Time  i*  the  Cafe  of  Inclofures 
was  a  private  Intereft;  yet  the  getting  a 
Number  of  People  together,  in  order  to 
throw  down  all  Inclofures,  is  adjudged  to  be 
High-Treafbn  ;  and  that  Refbiution  has  al- 
ways been  affirmed.  That  is  the  Intereft  of 
Private  Perfbns,  and  therefore  will  fhew  what 
they  infift  on  of  the  other  Side  againft  the 
Queen,  is  of  no  Confequence  j  for,  if  it  was 
levyed  againft:  Her  Authority,  with  Submiffion, 
that  is  High-Treafbn :  The  taking  up  Arms 
againft  it,  though  there  was  no  immediate 
Intention  againft  Her  Perfbn,  or  to  deftroy 
Her.  Indeed  it  has  been  common  to  lay  a 
Defign  to  compafs  and  imagine  the  Death  of 
the  Queen,  and  the  Overt-Ad:  of  the  Treafbn 
has  been  the  Proof  of  that  Defign  ;  there  the 
compaffing  is  the  Treafon,  and  the  Overt-Ad: 
is  only  the  Proof,  and  therefore  a  Defign  muft 
be  laid  in  that  Cafe.  But  in  Cafes  of  this  Na- 
the  levying   War   is  the  Treafon,  and 
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And  in  the  next  Place,  how  far  the  Prifbner 
may  be  concerned  in  it  ?  Whether  what  he 
has  done,  has  made  him  equally  guilty  with 
the  others,  fuppofing  the  general  Defign,  and 
the  Execution  of  it,  to  be  High-Treafbn  ? 

We  take  it,  that  this  Defign  to  pull  down 
thefe  Meeting-Houfes,  was  a  general  Defign  j 
and  being  a  general  Defign,   and  done  upon 
Pretence  of  Reformation,  and  in  Defiance  of 
the  Law,    that   this  is  High  -Treafbn,  and 
levying  War  ;   and  Fads  of  this  kind,  in  all 
Ages,  have  been  adjudged  fb.    The  general 
Defign  is  proved  by   what   followed,  by   the 
Adtion,  by  pulling  them  down  ;  for  we  have 
proved  that  four  were  pulled  down,  and   that 
there  was  an  Intention,  or  Declaration,  that 
they  would  pull  down  Meeting-Houfes.  What 
is  this  Defign  againft  ?  It  is  againft  the  Queen  : 
It  is  levying  War  within  the  Realm,  which   I 
take  to  be  a    material  Word  in  the  25th  of 
Edward  III.    It  is  levying  War  againft  Her 
Sovereignty,    Her  Power  and  Authority,  in 
Matters  which  She,  either  as  concerned  in  the 
Legiflature,  or  in  the  executive  Power  of  the 
Government,  may  reform  and  corred.     The 
taking  Arms  in  Defiance  of  any  Law,  or   to 
corred  any  Abufe,  or  to  deprive  the  Subjed 
of  the  Benefit  of  any  particular  A  d  of  Par- 


therefore  the  proving  the  levying  War,  is 
fufficienr,  without  laying  any  Defign  to  com- 
pafs or  imagine  Her  Death.  Now,  that  this  is 
againft  the  Queen,  arid  Her  Sovereignty,  is 
moft  plain,  becaule  it  is  certain  thefe  Meeting- 
Houfes  are  tolerated  by  Law  :  The  DifTenters 
are  indulged  in  the  Exercife  of  the  Worfhip 
of  God,  in  their  own  Way,  by  the  Ad:  of 
Parliament ;  That  Ad:  of  Parliment  can  be 
taken  away  by  nothing  but  an  equal  Power  ,in 
which  the  Queen  muft  give  Her  Affent,  and 
it  muft  have  Her  Concurrence.  The  Queen 
has  the  Adminiftration  of  Juftice  under  her 
Care,  therefore  taking  up  Arms  to  deftroy 
Meeting  -  Houfes  in  this  Manner  is  levying 
War  againft  the  Queen,  and  levying  War  with- 
in  the  Realm  ;  to  invade  that  Right  which  by 
the  Laws  of  the  Kingdom  thefe  People  are 
entituled  to  j  for  the  Law  has  given  this  Right. 
Now,  to  take  up  Arms  to  violate  that  Right, 
is  High-Treafon,  and  is  a  ftronger  Cafe  than 
any  that  have  been  mentioned  and  agreed  to 
be  Law.  The  Cafe  of  an  Inclofure  is  a  private 
Intereft  ;  the  taking  Arms  to  enlarge  a  High- 
way is  fb  ;  to  deftroy  Bawdy-Houfes  is  fo  ;  to 
take  up  Arms  to  lemove  a  Fublick  Nufance, 
which  ought  to  be  the  Particular  Care  of  the 
Government,  that  is  levying  War. 

They  have  infilled  upon  the  Statute  of  the 

13th   of  Elizabeth,    which  they   uie  as  an 

Argument  to  fhew  that  this  was   not  Treafbn 

within  the  Statute  of  Edward  III.  but  that 

Ad  was  to  make  a  Confpiracy  to  levy  War, 

High-Treafbn.     But  then  how  flood  the  Cafe 

of   the   Inclofures    at    that    Time  ?    Several 

People  confpired   to  throw  down  Inclofures, 

and  that  was  adjudged  High-Treafon,  becaufe 

it  was  a   Confpiracy  to  levy   War  $  and  how 

could  that  be  High-Treafbn,  if  taking   Arms 

to  throw  down  Inclofures  were   not  fo  ?  We 

take  it  that  the  Cafe   of  Anderfon,  is  full    in 

Point ;  and  thefe  Cafes  are   affirmed  by  the 

Judges  in    the  Cafe  of  MeJJenger  :  So    that 

this  is  the  greateft  Authority,  and  never  to  be 

fhaken.     They  fay  the  Cafe  in    Anderfon  is 

a  private  Opinion  -}  it  is  the   Opinion   of  the 

Two  Chief  Juftices  ;    and  the   Mafter  of  the 

Rotts  ; 
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.1710.  Rolls  ;  the  others  are  the  Opinion  of  all  the 
9  Anns.  jujges:  So  that  it  is  fuch  an  Authority  as 
v-'/v~Nw/  never  can  be  fhaken. 

This  (hews  the  Foundation  that  there  is  for 
this  necefTary  Profecution,  that  People  may 
fee,  that  it  is  not  in  the  Power  of  every  Man, 
according  to  his  own  Fancy,  to  find  Fault 
with  the  Government,  and  alter  the  Laws, 
and  deprive  the  Subject  of  any  Benefit  he  is 
entitled  to  by  Law.  It  is  an  Invafion  of  the 
Royal  Authority  5  they  may,  by  the  fame 
Reafbn,  fall  upon  a  Man's  Perfbn,  as  they 
may  pull  down  a  Man's  Houfe:  And  Things 
of  this  Nature  muft  run  intoendlefs  Confufion, 
and  none  can  be  fafe,  unlefs  People,  that -are 
thus  Guilty,  be  brought  to  Punifhment. 

Thefe  Authorities  then  being  fo  ftrong,  we 
hope,  as  the  Cafe  (lands,  on  the  Evidence  for 
the  Queen,  that  the  Prifbner  has  been  proved 
Guilty  of  the  Charge  in  the  Indictment  ;  for 
that  there  was  a  general  Defign,  appears  by 
what  was  done  in  the  Execution  of  it.  The 
only  Queftion  is,  Whether  this  Man  was 
privy  to  any  precedent  Defign  ?  And,  for 
this,  I  rely  on  the  Lord  EJJex's  Cafe,  in  Moor's 
Reports,  which  was  fettled  by  all  the  Judges 
in  England.  I  fay,  that  it  is  not  necefTary  to 
prove  any  fuch  previous  Intention,  any  more 
than  if  a  Man  fhould  be  fb  bold  as  to  murder 
a  Judge  on  the  Bench.  Muft  you  prove  that 
there  was  any  Defign  ?  Don't  the  Blow  that 
was  given  fhew  the  Defign  ?  And  is  it  not 
High  Treafon  in  cafe  of  counterfeiting  the 
Coin  ?  Muft  you  prove  an  Intention  ?  No  ; 
the  Treafon  is  in  the  Fact,  and  not  in  the  In- 
tention :  Where  it  is  in  the  Intention,  as  com- 
parting the  Death  of  the  Queen,  there  jnuft 
be  an  Intention  proved  ;  but  where  it  is  in 
Fact,  where  the  Fact  is  Treafon,  no  previous 
Defign  is  necefTary  to  be  proved,  in  any  Cafe 
whatfoever :  The  Fact  it  felf  is  the  Treafon, 
and  fpeaks  the  Defign ;  and  the  Man  that 
commits  Treafon,  muft  do  it  with  a  Treafbn- 
able  Intention.  And,  in  the  Lord  E flex's 
Cafe,  it  was  adjudged  that  my  Lord  South- 
hampton, who  joined  with  him  in  that  Fact, 
which  was  adjudged  levying  War,  was  Guilty 
of  the  fame  Treafon,  though  he  did  not  know 
of  the  Defign  of  the  Lord  Eflex,  but  thought 
he  meant  only  to  remove  fbme  particular  Ene- 
mies of  his  from  the  Queen. 

They  fay,  if  he  was  there,  he  was  only 
there  by  Force:  As  to  his  coming  there,  I 
think  it  is  as  fully  proved  as  can  be ;  but,  fay 
they,  it  was  not  he  that  threw  the  Sconce  into 
the  Fire,  for  he  was  at  another  Place  at  that 
Time  ;  for  that  was  thrown  in  at  Nine  or 
Ten  o'clock,  and  he  was  then  elfe where-  I 
wonder  this  fhould  be  infifted  upon,  it  being 
only  a  fmall  Variance  in  Time ;  and  as  he 
was  obferved  to  do  the  Fact,  it  is  not  material 
as  to  the  Hour :  Therefore,  unlefs  what  the 
Women  fay  is  an  Anfwer  to  that  Evidence,  it 
ftill  remains  unanfwered  ;  and  as  to  what  they 
fay,  we  muft  fubmit  it,  whether  it  can  be 
believed  ;  whether  they  deferve  that  Credit ; 
whether  a  Man  that  ftood  by,  and  faw  every 
Thing  that  pafTed,  and  followed  him  up  the 
Street,  to  the  Fields,  whether  they  can  de- 
ferve that  Credit  that  this  Man  does  -3  for 
No.  27. 


what  they  faw  was  only  at  the  Fire.  They  1i^°- 
agree  a  Waterman  did  it,  but  it  was  a  fhort  ^j£?°*\ 
Man  in  black  Hair,  and  they  faw  him  only  ^^ 
by  looking  under  fome  People's  Arms  ;  they 
could  not  difcern  fo  particularly  as  this  Man4 
that  faw  him  come  out  of  the  Houfe,  and  fol- 
lowed him  :  But  whether  he  was  concerned 
in  that  Act  or  no,  is  not  material.  His  going 
from  the  Fields,  and  hollowing  the  People  to 
Drtiry-Lane,  is  a  Matter  they  have  not  an- 
fwered  ;  they  have  given  no  Evidence  to  an- 
fwer that  j  and  if  that  were  fo,  it  is  a  fufficienc. 
Evidence  of  his  levying  War  ;  that  is  enough, 
his  faying  he  would  lead  them,  and  encoura- 
ging them  to  go  with  him  ;  that;,  no  Doubt, 
will  be  a  full  Evidence,  joined  with  his  being 
at  the  Fire,  which  is  proved  by  five  or  fix 
WitnefTes ;  and  this  is  contradicted  by  no- 
thing, but  faying  he  did  it  by  Force;  and  if 
that  were  Fact,  then  certainly  he  would  not 
be  guilty  ;  But  on  what  does  this  depend  ? 
On  two  WitnefTes ;  on  Wood,  whom,  I  think, 
no  body  can  believe,  for  he  contradicts  him- 
felf  in  coming  to  the  Place,  and  going  from  it 
again  ;  and  how  defective  he  was  in  every 
Point,  I  doubt  not,  your  Lordfhip  and  the 
Jury  have  obferved.  But  when  they  call 
their  other  Witnefs,  they  make  it  clear  ;  for, 
if  any  Credit  is  to  be  given  to  their  otherWit- 
nefs,  IVood  is  not  to  be  believed  ;  for  he  fays, 
the  Prifoner  left  the  Alehoufe  to  ferve  a 
Friend  in  the  Strand,  and  that  he  went  along 
with  him  ;  but  this  is  contradicted  by  the 
other  WitnefTes,  and  it  appears,  that  he  was 
not  with  him  in  Fket-jlreet.  Cummins  fays, 
the  Prifoner  was  drunk,  and  thruft  about  by 
the  Mob  from  one  to.  another  ;  but  he  don't 
prove  he  was  under  any  Force:  If  he  had, 
they  would  have  treated  him  otherwise  -3  but 
they  are  continually  juftling  and  playing  with 
one  another ;  and  though  other  People  were 
threatened,  that  don't  prove  that  he  was. 
They  fay  he  was  drunk  ;  that  is  no  Excufe 
at  all.  I  was  willing  the  Jury  fhould  have  all 
the  Circumftances  before  them,  and  therefore 
joined  in^sking  that  Queftion  ;  but  it  cannot 
be  material,  nor  is  he  more  or  lefs  Guilty, 
whether  he  was  drunk  or  fober :  So  that  we 
take  it,  there  is  no  Evidence  that  he  was  un- 
der any  fuch  Force,  as  put  him  under  a  Ne- 
ceflity,  for  his  own  Prefervation,  to  join  with 
the  People  in  this  Tumult.  If  he  was  not 
under  an  abfblute  NecefEty,  he  cannot  be  ex- 
cufed  :  So  that  it  is  plain,  they  have  not  an- 
fwered  that  Matter  at  all.  And  as  to  the- 
two  Women,  that  never  faw  him  before,  but 
met  him  coming  back  to  the  Fire ;  and  as  to 
the  Proof,  That  he  was  at  Home  at  Twelve 
o5Clock,  that  is  no  ways  inconfiftent  with  our 
Evidence.  The  Matter  of  Reputation  is  no 
ways  to  be  confidered  in  this  Cafe  :  I  would 
not  fay  any  thing  more,  but  you  hear  what 
was  the  Noife  of  the  Mob,  and  that  Cry  and 
Hurry  that  was  made  on  this  Occafion,  was  in 
Defiance  of  the  Juftiee  of  the  Nation,  which 
was  then  carrying  on  in  the  moft  folemn  Man- 
ner. But  we  fubmit  it  to  your  Lordfhip,  that 
this  Fact,  this  Defign,  executed  in  this  Man- 
ner, is  plainly  levying  War  and  High  Trea- 
fon i  and  the  Prifoner  at  the  Bar,  by  the 
10  G  Evidence 
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Evidence  that  has  been  offered,  is  Guilty  of1 
the  Fact  charged  againft  him  in  the  Indict- 
ment. 

The  Chief  Juftice  afterwards  gave  his  Di- 
rections to  the  Jury,  and  laid, 

It  is  unhappy,  indeed,  that  thefe  Miftakes 
are  propagated  ,  but  it  is  monftrous  to  lee 
how  People  may  be  miffed ;  that  they  fhould 
fall  foul  on  the  Diffenters,  and  pull  down  the 
Meeting-Houfes,  when  they  are  rather  the 
Objects  of  Pity  than  Anger.  If  they  are  not 
latisfied  with  the  Eftablifhed  Church,  which  is 
the  beft  in  the  World,  and  they  lofe  the  Be- 
nefit and  Advantage  of  that  excellent  Confti- 
tution,  they  are  to  be  pitified  for  their  Mif- 
take  :  But  why  fhould  any  one  be  angry  be- 
caufe  they  do  a  Prejudice  to  themfelves  ?  But 
this  Matter  having  been  under  the  Confide- 
ration  of  the  Legiflature,  and  there  being  a 
Law  that  allows  them  the  Liberty  to  ferve 
God  in  their  own  Way  j  fince  that  Liberty 
is  allowed  them,  why  fhould  any  body  be 
concerned  that  they  enjoy  it  ?  And  why 
fhould  their  Meeting-Houfes  be  pulled  down  ? 
But  Dr.  Sacbe'verell,  at  that  Time  (I  would 
not    reflect  on  him  ;    he   has    undergone  a 


gefs's  was  only  mentioned  ;  and  it  is  not  cer- 
tain that  there  was  a  general  Defign  to  pull 
down  the  reft  :  Nay,  he  was  not  there,  and 
it  was  by  Accident  that  he  came  into  Lin- 
coln's-Inn-Ficlds,  and  he  was  but  at  that  one 
Place  ;  and  thev  take  Notice  of  fome  Cafes, 
efpecially  that  about  the  Bawdy-Houfes,  and 
that  the  Lord  Chief  Juftice  Hales  differed 
from  the  reft  of  the  Judges. 

This  is  a  Matter-  that  has  been  often  under 
Confideration  :  The  Act  of  25  Edward  III. 
which  is  the  great  Law  for  Declarations  of 
Treafbn,  declares  what  fhall  be  adjudged 
Treafon  :  Comparing,  or  imagining  the  Death 


of  the 


King, 


and  levying   War  againft  the 


King,  are  two  diftinct  Species  of  Treafbn. 
Now  they  lay,  that  nothing  was  deGgned 
againft  the  Queen.  If  the  levying  War  againft 
the  Queen,  was  there  meant  only  of  a  War 
againft  the  Queen's  Perfbn,  it  would  have 
been  idle  to  mention  it  in  that  Act,  becaufe 
they  had  before  made  the  compafHng  Her 
Death  to  be  Treafbn. 

Now  he  that  levies  War,  does  more  than 
compafs  and  imagine  the  King's  Death  ;  there- 
fore,  it  has  been  always  ruled,    that  where 


Cenfure     in    another   Place>,    when  he  had   there  is  an  actual  levying  of  War,  which  con- 


fallen  foul  on  the  Toleration,  and  reprefented 
it  as  an  Encouragement  to  Schifm,  and  a 
Ground  of  Danger  to  the  Church  ;  thofe 
People  that  thought  him  a  Confeffor  for  the 
Church,  thought  they  could  do  no  left  than 
pull  down  thofe  Meeting-Houfes,  which  were 
the  Seminaries  of  Schifm.  And  this  Doctrine 
of  Non-Refiftance,  which  is  cried  up  in  all 
Cafes  to  be  the  Doctrine  of  the  Church,  this 
Doctrine  is  propagated  by  Refiftance  :  Thefe 
People  will  refift  to  fhew  they  are  not  for  re- 
fitting, and  oppofe  the  Queen's  Guards  in 
Vindication  of  that  Doctrine,  That  no  body 
ought  to  refift  :  But  it  fhews,  that  when  a 
Madnels  is  got  among  the  People,  they  can- 
not think  as  they  ought  to  do  ;  and  many 
unaccountable   Things   will  be   done  j   and, 


cerns  the  Perfon  of  the  King,  they  Jay  the 
Treafbn  to  be  the  compafling  the  Death  of 
the  King,  and  give  a  Proof  of  it  by  levying 
War.  But  there  is  another  levying  of  War, 
which  is  not  immediately  againft  the  Perfbn 
of  the  King,  but  only  between  lome  particu- 
lar Perfbns.  There  is  a  vaft  Difference  be- 
tween a  Man's  going  to  remove  an  Annoy- 
ance to  himfelf,  and  going  to  remove  a  pub- 
lick  Nufance,  as  the  Cafe  of  the  Bawdy- 
Houfes  -3  and  the  general  Intention  to  pull 
them  down  all  is  the  Treafbn  :  For,  if  thofe 
that  were  concerned  for  them  would  defend 
them,  and  the  others  would  pull  them  down, 
there  would  be  a  War  immediately. 

In  the  Cafe  of  Inclofures,  where  the  Peo- 
ple of  a  Town  have  had  Part  of  their  Common 


therefore,  he  might  think  it  no  Blemifh  to  his  i  inclofed,  though  they  have  come  with  a  great 
Reputation.  And  Dr.  Sacbenjerell,  that  has  1  Force  to  throw  down  that  Inclofure,  yet  that 
been  condemned  for  thofe  Things  by  the ;  is  not  levying  of  War  ,  but  if  any  will  go  to 
Parliament,  and  ftands  convicted  of  being '  pull  down  all  Inclofures,  and  make  it  a  gene- 
Guilty  of  them,  fbme  People  having  made  it   ral  Thing  to  reform  that  which  they  think  a 


honourable  to  him,  others  thought  it  might 
be  an  Honour  to  them  too,  to  demolifh  Meet- 
ing-Houfes, and  to  raife  Seditions  and  Riots 
which  are  not  to  be  borne  in  a  civilized  Coun- 
try i  for  no  body  knows  where  popular  Tu- 
mults will  end. 

This  being  then  the  Matter  of  Fact  on 
both  Sides,  and  what  there  is  in  Fact,  and  in 
Prefumption,  Give  me  Leave  to  take  Notice 
what  the  Law  is  in  this  Cafe.  For  it  has  been 
infifted  on  by  the  Counfel  for  the  Prifbner  CI 
mult  do  them  Right,  they  have  taken  into 
Confideration  all  the  Cafes  that  relate  to  this 
Matter^  ;  that  they  infill,  his  is  not  levying 
War  ;  and,  on  this  Ground,  that  he  was  not 
proved  to  be  at  the  Meeting -Houfe  in  Drury- 
Lane,  but  only  at  the  Fire  at  Dr.  Bu, gefs's : 
And  if  he  was  only  at  one  Place,  one  Inftance 
would  not  make  it  levying  War  If,  fay 
they,  there  had  been  a  general  Intention,  it 
would  have  gone  hard  with  him  :  There  was 
an  Intention  the  Night  before,  and  Mr,  Bur- 


Nufance,  that  neceffarily  makes  a  War  be- 
tween all  the  Lords  and  the  Tenants.  A 
Bawdy-Houfe  is  a  Nufance,  and  may  be  pu- 
nifhed  as  fuch  ;  and  if  it  be  a  particular  Pre- 
judice to  any  one,  if  he  himfelf  fhould  go  in 
an  unlawful  Manner  to  redrefs  that  Prejudice, 
it  might  be  only  a  Riot ;  but  if  he  will  fet 
up  to  pull  them  all  down  in  general,  he  has 
taken  the  Queen's  Right  out  of  her  Hand  : 
He  has  made  it  a  general  Thing,  and,  when 
they  are  once  up,  they  may  call  every  Man's 
Houfe  a  Bawd  ^  -Houfe  :  And  this  is  a  general 
Thing,  it  affeCts  the  whole  Nation. 

Now,  to  come  to  this  Inftance  :  If  you  be- 
lieve the  Evidence,  Dammaree  was  concerned 
in  pulling  down  two  Meeting-Houfes:  He 
was  not  prefent  at  Di'tiry-Lane^  that  is,  he 
was  not  proved  to  be  there  -3  but,  if  he  fet 
others  on  to  do  it,  it  is  his  doing  j  and  he  as 
much  pulled  down  that  Meeting-Houfe  in 
Drury-Lati?,  as  if  he  had  pulled  it  down  with 
his  own  Hands.     Befides,  they  tell   you  his 
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Declaration,  that  he  would  have  all  of  them 
down.  Again,  thefe  Gentlemen  don't  feem 
to  deny,  but  if  the  Intention  were  general, 
it  would  be  levying  War :  If  it  were  general, 
where  would  it  end  ?  And  it  is  taking  on  them 
the  Royal  Authority  ;  nay  more,  for  the 
Queen  can't  pull  them  down  till  the  Law  is 
altered .'  Therefore  he  has  here  taken  on  him 
not  only  the  Royal  Authority,  but  a  Power 
that  no  Peribn  in  England  has.  It  concerns 
all  that  are  againft  the  Meeting-Houfes  on 
one  Side,  and  all  that  are  for  them  on  the 
other ;  and  therefore  is  levying  War. 

They  laid  they  would  defire  this  Point  to 
be  referved  to  them,  on  Account  of  the  Opi- 
nion of  the  Lord  Chief  Juftice  Hales  ;  but  I 
believe  this  Matter  has  been  fo  often  fettled, 
that  it  would  be  ftrange  for  us  to  depart  from 
fuch  a  fettled  Rule  of  Law  ;  for  thefe  are  on- 
ly the  fame  Arguments  that  were  offered  by 
the  Lord  Chief  Juftice,  and  he  offered  the 
fame  Arguments  that  were  ufed  in  Queen  Eli- 
zabeth's Reign ;  but  it  was  then  held  to  be  Trea- 
son, and  has  been  held  fb  ever  fince.  His  Ob- 
jection made  them  confider  it  then,  and  they 
did  fo ;  and  I  fuppofe  they  will  not  expect 
that  it  fhould  have  more  Weight  out  of  their 
Mouths  than  out  of  his :  It  was  then  fettled, 
and  has  been  taken  for  Law  at  all  Times  fince, 
fb  that  it  is  not  a  Matter  now  to  be  called  in 
Queftion.  And  as  to  the  Statute  1 3  EliZ.  the 
Intention  to  levy  War  furely  is  not  an  Inten- 


tion to  do  a  Thing,  which,  when  it  is  done,  is 
not  levying  War. 

Thus  the  Matter  ftands  in  Point  of  Law  ;  I 
take  it  to  be  clear,  that  it  is  levying  War,  if 
you  take  him  to  be  guilty  of  being  at  one  of 
the  Meeting-Places,  and  leading  them  and 
tempting  them  to  another  :  Whether  that  is 
true  or  not,  is  what  muft  be  left  to  yourCon- 
fideration.  You  have  heard  what  has  been 
faid,  and  what  Difficulties  arife  in  Point  of 
Time,  and  on  the  other  Froofs :  If  you  are 
of  Opinion,  that  he  was  prefent  at  Lincoln  s- 
hm-Fields,  and  did  encourage  them,  and  act- 
ed  any  otherwife  than  by  Force ,  if  you  be- 
lieve he  led  or  invited  them  to  another  Place, 
and  pulled  down  that,  then  you  will  find  him 
guilty  of  High-Treafon  :  If  you  think  he  was 
no:  there,  or  was  under  a  Compulfion,  then 
he  will  not  be  guilty.  As  for  his  being  drunk, 
whether  he  was  fo  or  not,  ought  not  to  influ- 
ence one  Way  or  other. 

Then  the  Jury  withdrew,  and  after  an 
Hour's  Recels,  brought  in  the  Prifbner 
Guilty,  and  Sentence  was  paffed  on  him  as  a 
Traitor :  But  the  Queen,  being  fully  fatisfied 
of  his  Loyalty  and  Affection  to  Her  Perfbn, 
though  he  had  been  miftaken  in  the  Manner 
of  exprefling  it,  was  pleafed  to  grant  him  Her 
Pardon. 

Stbe  Remarks  on  this  atrial  will  be  found  at 
the  End  of  that  of  Purchafe,  whofe  Offence 
was  of  the  like  Nature. 


9  Annas 

Willis'* 
Srial. 


io-  The  Trial  of  Francis  Willis,  a  Footman,  for  I7I° 


High-Treafon,  at  the  Old-Baify,  London,  on  the 
2 1  it  of  April,  1  710.     9  Anna. 


9  Anna. 


Tht  Indict- 
ment. 


U%e  Evi- 
dence for 
the  Crown- 


TH  E  Prifbner  was  indicted  by  the  Name 
of  Francis  Willis,  of  the  Parifh  of  St. 
Andrew  s  Holborn,  in  the  County  of  Middle- 
fex,  Labourer,  for  confpiring  to  levy  War 
and  ftir  up  Rebellion,  and  actually  levying 
War  againft  Her  Majefty  on  the  firft  of 
March,  in  the  Ninth  Year  of  Her  Reign,  in 
the  faid  Parifh  of  St.  Andrew's  Holborn,  by 
affembling  and  marching  with  a  Multitude  of 
People  in  a  Warlike  Manner,  that  is  to  fay, 
with  Colours  flying,  Swords,  Clubs,  and  other 
Weapons,  offenfive  and  defenfive;  againft  the 
Queen's  Peace,and  the  Form  of  the  Statute,  &c. 

The  Witneffes  being  called,  tfhomas  Zolboy 
depofed  as  he  had  done  at  the  former  Trial, 
That  paffing  through  the  Zemple  on  the  laft  of 
February  in  the  Evening,  he  heard  the  Mob 
that  attended  Doctor  Sacheverell  talking  of 
demolifhing  Burgefs's  Meeting- Houfe. 

Grove  teftified,  That  the  infide  of  two 
Meeting-Houfes  were  demolifhed,  on  the  firft 
of  March,  one  in  Fetter-Lane,  and  another 
in  Hatton-Garden:  That  with  the  Materials  of 
the  Fetter-lane  Meeting-Houfe,  the  Mob  made 
a  Fire  in  Holborn  j  and  with  the  Materials  of 


the  other,  they  made  a  Fire  in  Hatton-Gar- 
den :  That  at  the  Fire  in  Holborn,  he  fkw  a 
Man  with  a  Curtain  on  a  Pole,  which  he  called 
the  High-Church  Standard,  who  was  very 
active,  flopped  Coaches,  got  Money  from 
the  People,  and  made  them  cry  out,  High 
Church  and  Sachcvercll !  That  this  Man  was 
in  a  Livery,  but  he  could  not  tell  whether 
it  was  Blew  or  Green  $  and  was  not  fure  the 
Prifbner  was  the  Man,  but  believed  he  was. 

VicJor  teftified,  He  faw  the  Prifbner  throw 
a  Piece  of  Wood  into  the  Fire  in  Hatton-Gar- 
den, and  Huzza ;  and  feeing  him  fpeak  to  Mr. 
Lunt  his  Acquaintance,  he  (the  Witnefs) 
asked  Lunt  if  he  knew  him  ?  and  Lunt  told 
him  he  did. 

Lunt  depofed,  Thn  he  faw  the  Prifoner 
at  the  Fire  in  Hatton-Garden,  who  faid,  they 
had  made  him  Captain  of  a  Party  ;  that  he 
took  a  Wmdow-Curtain  and  made  it  his  Co- 
lours, and  that  they  burnt  the  Clock  ;  but  the 
Prifbner  was  above,  when  this  Witnefs  faw 
him. 

Onel  only  teftified  in  general,  that  the 
Meeting-Houfes  of  Bradbury,  Burgefs,  and 
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thofe  in  Drury-Lane,  Black-Friers,  &c:  were 
pulled  down,  and  that  the  People  declared, 
cfhat  they  would  have  them  all  down  ;  but  faid 
nothing  againft  the  Prifbner  in  particular,  only 
tbat.there  was  a  Footman  in  a  Blew  Livery, 
very  bufy  at  the  Fire  in  Holborn,  of  the  Size 
of  the  Prifbner. 

■  The  Prisoner's  Witneffes  on  the  other  Side 
being  called,  Mrs.  Miles  of  Grev'd-Street, 
with  whom  the  Prifbner  Jived,  teftified,  That 
hearing  there  was  a  Fire  in  Holborn  on  the  firft 
oi:  March  at  Night,  (he  lent  him  out  to  fee 
what  was,  the  Matter  a  little  aften  Ten,  and 
he  returned  before  Twelve  .'  Her  Daughter 
Mrs.  Bnfco,  and  the  other  Servants  of  the  Fa- 
mily teftified  the  iame  ;  and  that  Mrs.  Miles 
being  angry  he  flaid  out  fb  long,  he  anfwer- 
ed,  he  had  never  feen  a  Mob  before. 

Fryer  depofed,  That  he  met  the  Prifbner  in 
Feather-Lane  the  fame  Night  about  Eleven 
o'clock,  and  walked  with  him  through  Lea- 
iher-Lane  from  -Holborn  to  Brook's.  Market ; 
and  having  talked  with  him  fome  Time,  left 
him,  and  he  thought  the  Prifoner  went  Home 
then  ;  he  did  not  fee  he  was  concerned  with 
the  Mob. 

-  Fletcher  teftified,  That  Groves,  one  of  the 
Witneffes  againft  the  Prifoner,  having  been 
to  lee  him  in  Newgate,  declared  he  was  not 
the  Man  that  carried  the  Curtain  ;  and  Grove 
acknowledged  at  the  Trial,  that  he  declared 
he  could  not  be  pofitive  it  was  he,  after  he 
had  been  to  fee  him  in  Newgate. 

Holgate  teftified,  That  he  faw  a  Footman 
in  a  Green  Livery  very  active  at  the  Fire  in 
Holborn-,  but  he  did  not  fee  the  Prifbner  there. 

Two  or  T,hree  other  Witneffes  depofed, 
That  Grove  was  a  broken  Baker,  a  loofe  idle 
Fellow,  and  a  Gamefter  ;  and  Mrs.  Miles,  and 
two  or  three  Witneffes  more,  gave  the  Prifb- 
ner a  very  good  Character  for  a  peaceable, 
fober,  well-behaved  Servant. 

After  which,Mr.  Darnel  faid  in  his  Defence, 
My  Lord,  We  will  not  trouble  you  with  any 
more  Witneffes;  we  hope  we  have  well  ac- 
counted for  the  Time  he  was  out  of  his  Mi- 
-  ftrcls's  Houfe;  for  that  feems  to  be  all  that 
fticks  upon  him,  that  his  being  out  fb  long 
might  give  Room  for  him  to  be  concerned  in 
this  Tumult :  But  by  the  Witneffes  it  appears, 
that  the  Curiofity  of  feeing  a  Mob,  which  he 
had  never  feen  before,  might  take  up  fbme 
Part  of  his  Time  ;  and  the  two  Fires  being  fo 
near,  that  he  could  not  go  from  one  without 
feeing  the  other,  engaged  him  to  go  to  them 
both.  There  was  a  Friend  too  that  met  him, 
with  whom  he  walked  up  and  down  the  Street 
an  Hour;  but  we  think  it  fhews  that  he  was 
not  a  Ringleader,  or  aiding  or  affifting  in  pul- 
ling down  the  Meeting-houfes ;  for  that  Wit- 
neis  fays,  they  were  then  carrying,  the  Mate- 
rials, and  the  Fire  was  lighting  at  the  Time 
when  they  were  together  ;  and  that  he  parted 
with  him  in  order  to  go  Home,  but  his  Cu- 
riofity carried  him  to  fee  that  Fire  that  was 
then  lighting,  that  he  might  carry  an  Account 
of  it. 

But  upon  the  main  Queftion,  we  muft 
humbly  infift,  that  there  is  not  Evidence  to 
fix  it  upon  the  Prifbner.  There  are  not  two 
Witneffes  to    any  Overt-Ad    of  the   fame 


Treafbn,  nor  do  thefe  Witneffes  afcertain  it 
to  be  the  Prifoner ;  for  now  it  appears  a  little  9 
plainer,  that  his  firft  Charge  was  againft  a  ^ 
Footman  in  a  Green  Livery  :  He  declared  it 
was  a  Footman  in  Green  with  Brafs  Buttons, 
and  when  he  came  to  Newgate  to  fee  this  Man, 
he  believes  him  to  be  the  fame  Man,  that  is 
the  moft  of  his  Evidence  ;  but  when  he  came 
Home  then  to  his  Companion,  that  he  lived 
in  the  Houfe  with,  he  believed  it  was  not 
the  fame  Man,  and  he  could  not  fwear  it 
was  the  fame  Man,  becaufe  he  had  a  blue 
Coat;  and  now  he  would  carry  his  Belief  fo 
far  as  to  believe  that  he  then  had  a  blew 
Coat  with  black  Buttons  ;  and  furely,  no  Man 
could  miftake  a  blew  Coat  with  black  But- 
tons for  a  green  Coat  with  brafs  Buttons  : 
Whatever  may  be  fuppofed  of  the  Colour  of 
Blew  by  Fire-light,  altering  by  that  Light  to- 
wards a  Green,  yet  it  can't  turn  black. Buttons 
into  Brafs  ones. 

Suppofing  the  Perfon  whom  Groves  pretends 
to  accufe  were  here,  yet  there  are  not  two 
Witneffes  to  any  Overt-Ad,  for  it  is  only  con- 
firmed by  the  Confeffion,  which  is  proved  by 
Litiit ;  but  we  hope  the  Prifoner  is  not  the 
Perfon  that  had  the  Colours,  and  therefore 
there  is  no  Evidence  to  make  him  Guilty.  We 
cannot  differ  from  the  Refolution  in  the  Books 
in  MeJJenge/s  Cafe,  much  lefs  with  your  Lord- 
fhip's  Refolution  Yefterday :  But  the  Cafe  is 
entirely  different  between  the  Waterman  and 
this  Man,  for  there  it  did  appear,  that  he  car- 
ried the  Branch,  and  threw  it  into  the  Fire  ; 
that  from  thence  he  hollowed,  and  led  a  Par- 
ty, and  offered  to  betheir  Captain,  to  Drmy- 
Lane;  and  in  that  Manner  he  took  upon  him 
to  lead  them,  and  did  lead  them  :  But  there  is 
not  any  one  Inftance  of  that  Nature  here;  there 
is  not  any  one  Witnefs  that  proves  him  to  be 
in  a  Meeting-Houfe,  or  to  have  done  any 
Thing  there,  or  to  have  gone  from  one  to 
another.  If  he  had  joined  with  them  at  the 
firft  Fire,  and  gone  in  with  them  in  what  they 
were  doing,  •  yet  we  muft  infift,  that  it  would 
not  make  him  guilty  of  High-Treafon.  In  the 
Cafe  in  King  Charles  the  Second's  Time,  it  was 
apparent  they  were  all  in  the  Defign;  the  Ver- 
didfc  found  that  they  affembled,  that  they 
armed  themfelves,  that  they  chofe  a  Captain, 
that  when  the  Government  thought  fit  to  in- 
terpofe  to  fupprefs  them,  they  ftruck  at  the 
Officer,  threw  Stones  at  the  Captain  of  the 
Guards,  exprefled  their  Refblutions  of  going 
to  White-hall,  and  fhewed  what  their  Tntent 
was  ;  but  no  Defign  is  proved  againft  this 
Man,  and  nothing  to  make  it  agree  with  that 
Cafe  :  But  thofe  Perfbns  that  flood  by,  were 
by  all  the  Judges  acquitted  from  that  Treafbn. 
We  think  the  Evidence  was  much  ftronger 
againft  them,  than  what  is  offered  againft  this 
Man:  For  in  the  Cafe  of  Beadle,  he  was 
proved  to  be  among  them  ;  and  when  the 
Officer  purfued  him,  he  turned  about,  and 
cryed  to  the  People  to  face  about,  and  not  to 
leave  him :  And  though  it  appeared  he  was  in 
the  Defign,  and  called  to  the  reft  to  refift  in 
his  Defence,  yet  it  was  agreed,  he  was  not 
guilty  of  High-Treafon,  becaufe  he  was  not 
aiding  in  pulling  down  the  Houfes;  which  (in 
thofe  Matters  wherein  the  Judges  gave  their 
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Opinions)  made  it  to  be  High-Treafon  :  But 
as  to  Green  and  Beadle,  in  the  firft  fpecial  Ver- 
dict, they  agreed  the  Verdict  was  not  full 
enough  to  convict  them. 

In  anfwer  to  this  Defence  of  the  Prifoner's 
Counfel,  Mr.  Sollicitor  faid, 

I  think  Mr.  Darnell  does  agree,  that  if  there 
was  a  general  Inrention  to  pull  down  Meeting- 
Houfes,  it  would  be  Rebellion  and  High- 
Treafon.  I  take  it,  that  it  wasfo,  is  as  fully 
proved  as  poffible,  by  having  fo  many  pulled 
down,  and  by  fuch  a  Multitude  of  People  as 
were  got  together  for  that  Purpofe  :  For  it 


elude  a  Precedent  that  had  been  fettled  in 
Tongs  Cafe,  in  my  Lord  Chief  Juftice  Key- 
ling's  Reports,  an  Evidence  of  Confeffion  on- 
ly, that  was  proved  by  two  WitnefTes,  and 
that  was  the  Occafion  of  making  this  Law, 
that  his  Confeffion  alone  fhould  not  be  fuffici- 
ent,  without  an  Overt- Act.  This  was  the 
Reafon  and  Ground  of  making  that  Act  of 
Parliament,  but  it  was  not  defigned  to  ex- 
clude all  Confeffions  :  That  was  Evidence  at 
Law,  and  always  muft  be  fb  ;  that  Evidence 
that  comes  out  of  a  Man's  own  Mouth,  was 
always  allowed  :  The  Befign  of  the  Act  was1 


cannot  be  thought,  that  the  People  that  were  \  to  exclude  Confeffions  from  having  the  Force 
atone  Houfe  intended  to  pull  down  that,  and  jof  a  Conviction,  unlefs  it  were  in  a  Court  of 
thofe  that  were  at  the  other  Houfes  intended  ;  Record,  and  to  prevent  a  Confeffion  proved 


to  pull  down  them  only  ;  but  it  muft  be  a 
general  Intention  to  pull  down  Meeting- 
Houfes  in  general ;  we  think,  therefore,  the  ge- 
neral Intention  is  proved,  therefore  what  I'cl- 
boy  fays  don't  confine  it:  For  though  he  lays, 
what  they  declared  was  only  in  Regard  to  Mr. 
Burgefs's  Meeting -Houfe,  yet  that  don't  take 
off  from  the  Evidence  of  what  paffed  the  next 


by  two  WitnefTes^  from  being  a  fufficient 
Ground  for  a  Conviction.  A  Confeffion  is  a 
confiderable  Evidence,  and  in  many  Cafes 
clears  a  Thing  beyond  Contradiction  ;  and  in 
this  Cafe  it  fhews  how  neceffary  it  is,  for  when 
Things  are  tranfacted  in  the  Dark,  and  it  is 
impoffible  for  Strangers  to  give  a  clear  Def cap- 
tion  of  Perfons,    furely   the  Confeffion  of  a 


Day,  when  the  feveral  Meeting- Houfes  were  Man  himfelf  is  the  rnoft  proper  Evidence  in 
pulled  down  ;  and  the  Fact,  without  that  Evi- 1  the  World,  and  the  rnoft  fatisfactory.  This 
dence,  fhows  the  particular  Intention,  and  the  |  then  being  a  lawful  Evidence,  it  ftands  clear 
Mob  that  were  at  Lincoln'  s-Inn-Fields  fwore, '  of  that  Objection:  Here  are  two  WitnefTes  to 
Damn  them,  they  would  have  them  all  down,  the  Overt-Act,  and  this  Evidence  of  Lunt  is 
and  accordingly  they  went  away  to  another,  j  not  excluded,  but  this  Confeffion  of  the  Larty 
and  pulled  that  down  j  therefore,  that  there 


was  a  general  Intention,  is  fufficiently  proved, 
and  that  this  Man  did  act  in  that  Intention  : 
We  think  it  is  fufficiently  proved,  that  he  was 
at  two  of  them ;  but  if  it  had  been  but  one, 
it  had  been  the  fame  Cafe.    But  they  object, 
that  this  is  not  a  legal  Evidence ;  for,  fay  they, 
the  Statute  reftrains  it,  and  faysj  that  no  Con- 
feffion can  be  given  in  Evidence,  and  the  Evi- 
dence of  Lunt  without  it  will  not  do ;  and 
Grove's  not  fwearing   pofitively  to  the  Man 
without  the  Help  of  Lunt,  will  not  be  a  legal 
Evidence,io  as  to  prove  it  an  Overt-Act.  This 
is  the  Strength  of  the  Objection  in  Point  of 
Law,  and  God  forbid  that  we  fhould  infift  on 
any  Thing  but  what  is  legal  Evidence :  It  is 
Juftice  to  him,  not  to  offer  any  fuch  Thing,  as 
it  is  to  the  Crown,  to  infift  on  what  is  legal 
Evidence,  to  bring  him  to  Punifhment.     The 
Words  of  the  Act  are,  tfhat  no  Perfonfhall  be 
indicted,  tried,  or  attainted  of  High-Treafon, 
whereby  Corruption  of  Blood  may  be  made,  or  of 
Mifprifion  cf  fuch  tfreafon,  but  by  the  Oaths 
and  <Teflimcnies  of  two  lawful  Witneffes,  either 
boih  to  the  fame  Overt- Ac! ,  or  one  to  one,  and  the 
other  to  another  Overt- Act  of  the  fame  tfreafon, 
unlefs  the  Party  willingly,  in  open  Court,  confefs 
the  fame,  &c.  Now  in  this  Cafe,  here  are  two 
lawful  WritnefTes  ;  Grove  is  a  lawful  Witnefs, 
he  is  capable  of  being  a  Witnefs ;  whether 
what  he  fays  is  fufficient  for  the  Proof  of  the 
Point  muft  be  left  to  the  Confideratiop  of  the 
Jury.   If  there  are  two  legal  WitnefTes,   to 
which  there  are  no  legal  Objections,  it  is  fuf- 
ficient j  whether  what  they  fw ear  is  fufficient 
to  prove  the  Fact,  is  of  another  Confederation ; 
but  there  is  not  one  Word  in  the  Act  to  re- 
train a  Confeffion  from  being  given  in  Evi- 
dence :  He  fhall  not  be  convicted  on  a  Trial 
without  two    lawful   WitnefTes,    that   is    the 
Thing  that  is  provided  for,  and  it  was  to  ex- 
No.  27! 


is  lawful  to  be  given  in  Evidence. 

This  being  the  State  of  the  Matter,  how 
ftands  it  then  ?  It  is  agreed  he  was  at  the 
Bonfire  in  Holborn;  he  was  fent  out  for  that 
Purpofe  j  the  Fire  was  feen  at  his  Miftrefs's 
Houfe,  and  he  was  fent  out' to  enquire   after 
the  Matter.    That  there  was  a  Man  there  in 
a  blew  Livery,  is  proved  by  feveral  People, 
and  it  is  proved  he  had  a  blew  Livery.    Grove 
fays,  he  faw  a  Man,  he  can't  tell  whether  he 
was  in  Blew   or  Green,  with  a  Standard,   in 
Holborn  :  He  fays  he  don't  know  whether  he 
was  in  Blew  or  Green,  but  he  took  him  to  be 
a  Man  of  that  Size,  and  he  fuppofes  him  to 
be  the  Man.    But  here  is  ftill  a  Doubt,   whe- 
ther this  is  the  Man  that  carried  the  Standard ; 
and  how  is  that  cleared  ?  Now  this,  with  Sub- 
miffion,    is  cleared   by  the  Man  himfelf,    if. 
that  be  Evidence,  which  we  infift  upon  it,  it 
is.     This  Declaration   to  Lunt,  that  he  had 
made  Colours  of  a  Curtain,  and  that  he  was 
chofe  Captain  of  a  Party ,That  does  explain  it, 
and  is  not  anfwered  by  any  Thing  that  they 
have  offered  to  the  contrary.     As  to  his  adting 
in  the  Tumult  in  Leather-Lane,  Victor  fwears 
he  faw  him  with  a  Piece  of  Tiniber  on  his 
Shoulder,  and  that  he  carried  it,  and  threw  it 
into  the  Fire.     Lunt,  as  to  every  Thing  he 
fpeaks,  is  clear  :  He  proves  that  he  fpoke  fbme 
Words  to  him;  and  as  to  what  Victor  fays,heis 
as  clear,  that  he  had  the  Wood,  and  threw  it 
in.    The  only  Quefti'bn  then  will  be,  where  he 
had  this  Wood  ?  Whether  he  had  the  Wood 
that  he  threw  into  the  Fire,  made  of  the  Ma- 
terials of  the  Meeting- Houfe,  from  any  other 
Place?  They  give  you  fbme  Evidence,  that  he 
was  going  Home  quietly,  and  that  they  parted 
about  Eleven  at  Brook's  Market ;  but  it  is  plain 
he  did  not  go  Home  till  juft  Twelve,  for  fb, 
all  the  Family  agree:  So  that  that  Time  is  to 
be  accounted  for,  which  he  might  have  fpent 
»o  H  at 
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at  this  Bonfire,  and  in   this  Tumult.     There  I  are  A&ors  are  equally  Guilty,  and   that   was 


is  another  Man  to  anfwer  the  Bufinefs  of  what 
they  call  the  High-Church  Standard :  He  fays, 
there  was  a  Man  in  a  Green  Livery  which  he 
{aw,  and  thought  he  knew  him,  but  could  not 
be  pofitive  becnufe  he  was  at  a  Diftance  ; 
but  if  it  had  been  this  Man,  he  believes  he 
fhould  have  known  him ;  but  there  is  as  little 
Reafbn  for  him  to  know  the  one  as  the  other. 
The  iv"  an  in  the  Green  Livery,  he  fays,  is  run 
away,  but  he  fays  nothing  as  to  the  Brafs 
Burtons ;  and  it  is  eafy  to  miflake  between 
Green  and  Blue^ 

I  (hall  not  urge  the  Evidence  further  than 
it  is  reafonable;  thefe  are  Circumftances  which 
will  be  under  the  Confideration  of  the  Jury. 
But  fuppofing  the  Man  to  be  concerned  in  this 
Manner,  t.cting  as  the  Queen's  Evidence  have 
proved,  it  will  be  High-Treafoh  within  the 
Caie  in  my  Lord  Keylings  Reports,  and  is  not 
diftinguifhed  by  what  Mr.  Darnell  offered. 
He  fays  there  was  leading  and  arming,  and 
they  ftruck  at  the  Guards;  ib  here  was  leading, 
for  nobody  denies  but  they  had  a  Standard  : 
The  only  Queftion  is,  Whether  the  Prifoner 
carried  it  ?  And  in  the  other  Mob  in  Lincoln 's- 
Jnn-Fields,  they  were  led  and  hollowed  away 
to  Drury-Lane.  And  as  to  the  Cafe  of  Beadle, 
which  he  would  compare  it  to,  there  was  no 
Act  that  was  done  by  him :  Befides,  the  Ver- 
dict was  defective,  in  not  finding  the  aiding 
and  affifting;  for  though  they  found  the  Facts, 
yet  they  did  not  draw  the  Conclufion  from 
thofe  Facts.  As  to  what  has  been  faid  to  the 
Reputation  of  Grove,  I  don't  find  it  any  ways 
affects  him  ;  it  is  not  proved  that  he  has 
cheated,  or  that  he  is  a  Common  Gamefter, 
or  that  he  lives  by  that  way.  As  to  the  Re- 
putation of  the  Prifoner,  there  may  be  many 
honefl  Men  that  might  think  they  did  Service 


the  Cafe  of  the  Lord  Ejfix :  He  went  with 
fome  Forces  to  remove  fome  evil  Councilors,  v 
and  came  to  the  City  to  defire  Affiftance ;  fome 
Forces  he  had  affembled  in  his  own  Houfe  ; 
others  join'd  him  in  the  City;  it  was  adjudged 
they  were  all  Guilty  of  High-Treafon,  though 
they  did  not  know  of  his  Defign  ;  and  thoie 
that  were  accidentally  there,  and  did  depart,  it 
was  faid,  were"  entitled  to  Her  Majefty's 
Grace;  but  it  is  not  faid  they  were  Not  Guilty. 
So  was  the  Cafe  of  the  Bawdy-Houfes;  yet  it  is 
not  faid,  that  any  of  them  were  the  Perfbns 
that  formed  the  Defign  of  pulling  them 
down, 

You  are  therefore  to  confider,  that  it  is  not 
enough  to  charge  the  Priibnsr,  that  he  was  at 
the  two  Fires:  It  is  not  enough  that  there  was- 
Time  for  him  to  do  what  he  is  charged  with  ; 
but  you  are  to  confider  what  is  proved  on 
him,  that  he  did.  You  obferve  what  is  objected 
as  to  Grove,  that  there  is  a  great  Uncertainty 
as  to  his  Evidence,  and  that  his  Credit  is  not 
fair:  He  don't  Charge  the  trifoner  pofitively, 
nor  ever  did.  He  differed  as  to  the  Colour  of 
his  Cloaths :  And  though  it  is  rightly  obferved, 
that  Blue  and  Green  are  noteafily  diftinguifhed 
by  the  Light  of  the  Fire,  yet  that  Js  not  the 
Objection  ;  the  Objection  is,  that  the  Wit- 
nefs, at  firft,  declared  he  believed  it  to  be 
Green,  and  now  he  has  told  you,  that  he  be- 
lieves it  to  be  Blue,  and  that  is  not  confiftent, 
and  does  therefore  a  little  concern  his  Credit  in 
this  Matter,  that  he  has  changed  his  Evidence. 
Then  they  fay,  that  he  d:d  not  fee  him  at  the 
Meeting-Houfe  :  Hefaw  fome  Body  carrying 
Colours,  and  believes  this  to  be  the  Man  - 
but  he  fays,  he  was  not  near  enough  to  di£ 
tinguifh  his  Cloaths,  fb  he  might  not  be  abie 
to  diftinguifh  his  Face,     .bur  tnen  they    bring 
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at  this  Time,  and  he  might  be  defired  among ,  fome  Witneffes  to  (hew  he  is  not  a  Man  of  fo 
the  reft;  but  that  is  no  Argument  why  he,  clear  a  Credit;    but   they   don't  charge  any 
fhould  not  be  concerned  in  the  Fact :  Whether  great  Matter   upon  him     As  for  his  having 
he  was,  or  not,  is  what  we  muft  fubmit  to  the 
Confideration  of  the  Jury. 

Then  the  Chief  Juftice,  having  fummed  up 
the  Evidence  on  both  Sides,  gave  the  follow- 


ing Directions  to  the  Jury.    He  obferved  that 
to  the  jury.  ^   ufe   ^    Com&]  for  the  prifoner  would 

make  of  their  Evidence,  was,  firft,  to  fhew  that 
they  had  given  an  Account  of  his  lime;  that 
he  was  otherwife  employed  than  in  the  Manner 
the  Witneffes  for  the  Queen  have  given  an 
Account  of.  Now  it  is  certain,  they  have  not ; 
for  they  give  an  Account  only  of  a  Walk  from 
Holbom  to  Brook's  Market,  whereas  his  own 
Witneffes  fay,  he  was  out  at  leaft  an  Hour  and 
a  half;  fb  that  there  was  Time  enough  for 
him  to  be  there  :  And  though  that  Witnefs 
law  him  going  homeward,  and  not  to  the 
Fire,  yet  it  is  certain,  he  did  not  go  Home 
then,  and  that  he  was  at  the  Fire,  becaufe  two 
Witneffes  fwear  he  was  at  the  Fire;  and  it  does 
appear  that  he  was  at  both  the  Fires.  Before 
I  ftate  that,  give  me  Leave  to  fay,  that  as 
there  is  a  full  Proof  of  a  general  Defign,  put 
in  Execution,  of  pulling  down  the  Meeting- 
Houfes,  fb  any  one  that  is  aiding  in  that,  is 
Guilty  of  High-Treafon,  though  he  were  not 
privy  to  the  firft  Defign ;  for  in  High-Treafon, 
there  is  no  fuch  Thing  as  Acceffaries  ;  all  that 


broke,  that  is  a  Misfortune  that  may  attend 
any  Man  :  But  then  they  would  support  ihis 
by  the  Confeffion  he  made  to  hum.  who 
fwears,  that  he  faid  he  made  Colouis  of  a 
Curtain.  Now  that  may  leem  to  give  10 me 
Colour  to  it;  but  I  ought  to  tike  Notice  of 
the  other  Part  of  his  Confeffion,  that  they 
made  him  Captain  of  a  Party,  which  dorit 
appear  to  be  likely  ;  for  as  he  was  moving 
from  one  Party  to  another,  it  would  be  very 
natural  for  the  Captain  to  have  his  Mob  with 
him,  but  it  is  plain,  he  was  unattended,  in 
going  from  one  Fire  to  another.  W^hen  he 
was  at  that  Fire  in  Hatton-Garden,  he  went 
away  alone,  as  hunt  fays :  And  they  don't  fay 
that  he  did  encourage  the  Mob.  He  did  throw- 
down  a  Piece  of  Wood,  and  Huzza  ;  but  he 
did  not  much  encourage  others.  As  to  the 
Piece  of  ,  Wood,  one  of  the  Witneffes  did 
not  fee  it,  and  the  other,  that  did  fee  it,  did 
not  fee  him  in  the  Meeting-Houfe  ;  fo  that  it 
is  not  proved  he  was  at  either  of  the  Meeting- 
Houfes,  though  he  was  at  the  Fires.  And  you 
may  confider  another  Circumftance,  and  that 
is,  that  this  Witnefs,  Vifior,  did  not  know  him 
before  ;  nor  did  he  know  what  Cloaths  he  had 
on  ;  and  if  he  had  not  come  nearer  to  him,  to 
hunt's  Door,  in  Frobabil;ty,he.had  not  known 
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him  again  j  but  he  ftys  he  law  him  throw  a 
piece  of  Wood  into  the  Fire  ;  and  he  lays  he 
kept  his  Eye  upon  that  Man,  and  faw  h;m 
come  up  and  ipeak  to  hunt.  Now  you  will 
confider,  whether  fuch  a  Man  might  not,  in 
a  Crowd,  flip  out  of  his  Eye,  and  he  might 
take  another  for  him  ;  for  Ltmt,  that  knew 
him,  favs,  He  did  not  iee  him  have  any  Tim- 
ber at  ail. 

Thefe  are  the  Obfervations  that,  I  appre- 
hend, may  be  raoft  proper  for  me  to  make  to 
you  As  for  the  Law,  if  you  take  it,  that  he 
is  the  Man  that  had  the  Colours  in  Holbom^ 
and  afterwards  came  to  the  other  Fire,  and 
threw  the  Piece  of  Timber  in  there,  he  is  un 
doubtedly  Guilty  of  High  Treafon  :  There- 
fore you  muft  confider  firft,  how  far  you  be- 
lieve he  is  the  fame  that  carried  the  Colours  in 
He  Worn,  and  how  far  you  take  him  to  be  con- 
cerned in  pulling  down  the  Meeting-Houfe  in 
Leather-Lane.  I  fhould  take  Notice  of  an- 
other Thing,   that  there  was  a  Footman  in 


Green,  at  the  Fire  in  Holbcm,  who  was  very 
adt/ve  j  and  that  Man  could  not  miftake  the 
Colour  of  Blue  and  Green,  becaufe  he  knew* 
the  Prifbner  :  Now,  that  being  fb,  it  does 
appear  there  was  a  Footman  in  Blue,  and  an- 
other in  Green,  that  was  active  at  the  Fire  in 
Holborn  i  and  one  of  thefe  two,  perhaps,  had 
the  Colours  ;  the  Queftion  is,  Which  ?  Grove 
firft  fays,  the  Man  that  had  the  Colours  was 
in  Green,  and  then  he  fays  he  was  in  Blue. 
Now,  if  the  firft  be  right,  that  he  was  in 
Green,  it  does  appear  there  was  fuch  an  one 
in  Green  ;  If  you  believe  he  was  the  Perfbn 
that  did  make  ufe  of  theie  Colours,  and  that 
he  was  aflifting  in  pulling  down  the  Meeting- 
Houle  in  Hatton-Gardon,  then  you  are  to  find 
him  Guilty  :  If  you  think  he  was  not  the  Per- 
fon,  you  will  acquit  him. 

Then  the  Court  adjourned,  and  the  Jury 
brought  in  their  Verdicl  in  the  Afternoon, 
That  the  Prifbner  was  Not  Guilty  :  And  there- 
upon Willis  was  difcharged* 
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57*  In-     *np  H  E  Indictment  charged,  That  George 
Miment:     _|_    Pur  chafe,  late   of  the  Parifh  of  St.  An- 
drew, Holborn,  in  the  County    of  Middlefex, 
Labourer,  did,  on  the  firft  of  March,  in  the 
ninth  Year  of  the   Queen,  at  the  faid  Parifh 
of   t.  Andrew,  in  the  County  aforefaid,  confpire 
to  levy  War,  and  raife  a  Rebellion,  and   did 
actually  levy  War,  on  the  Day  and   Year  a- 
forefaid,  at  the  Parifh  aforefaid,  aflembling 
with  a  Multitude  of  other  People,  to  the  Num- 
ber of  Five  Hundred,  with  Colours  flying, 
and  armed  with   Swords,  Clubs,  and   other 
Weapons,  offenfive  and  defenfive  •  againft  the 
Queen's  Peace,  and  the  Form  of  the  Statute 
in  that  Cafe  made  and  provided. 
!97oIboy'j       The  Evidence  for  the  Crown  being  cal'ed, 
pwdence.   tfolboy  was  fworn  again,  and  teftified  as  he 
had  done  at  the  former  Trials,  That  pafling 
through  the  ^temple  on  the  laft  of  February,  in 
the  Evening,  he  heard  Dr.  Sacheverell's  Mob 
Jay,  They  would  pull  down  Burgefs's  Meet- 
ing-Houfe that  Night,  or  the  next ,  and  im- 
proving in  his  Evidence,  he  added,  He  heard 
them  refblve  to  pull  down  the  Meeting- ho  ufe  s 
in  general. 
Orrell'i         Orrcll  being  fworn  again,  depofed  as  he  had 
Evidence.  ^one  at  the  forrner  Trials,  That  he  faw   the 
Infide  of  the  Meeting-Houfes  in   Lincoln' 's- 
Inn-Fields,  Fetter-Lane,  and   that  of  Drury- 
Lanc,  demolifhed  and  burnt,  and  that  Dam- 
raaree  ltd  the  Mob  from  the  Fire  in  Lincoln' V 
Inn  -  Fields  to  Drury-Lane  Meeting  -  Houfe, 
huzzaing  and  crying  out,  High  Church  and 
Sacheverell  /  God  damn  all  his  Enemies  !  IVe 
will  have  all  the  Meetings  down  to  Night. 
That  he  (the  Witnefs)  met  the  Horfe-guards 
coming  towards  Lincoln's-Inn-Fields,  and  car- 


ried them  back  to  Drury-Lane,  where  they 
rode  among  the  Mob,  who  were  burning  the 
Materials  of  that  Meeting-Jdoufe,  and  di£> 
peried  them:  And  there  particularly  he  faw 
the  Prifbner,  Purchafe,  with  his  Sword  drawn, 
and  fome  of  the  Horfe  riding  up  to  him,  he 
retired  towards  a  Bulk,  and  pufhed  at  them, 
and  fome  or'  them  ftruck  at  him  with  the  Flats 
of  their  Swords  ;  and  thereupon  he  (the  Wit- 
nefs) faid  to  Purchaje,  Do  you  know  what 
you  do  in  oppofing  the  Guards  ?  You  oppofe 
the  Queen's  Ferfon  ;  and,  in  Friendfhip,  laid 
his  Hand  on  the  Prifbner's  Breaft,  to  prevent 
Mifchie/;  but  the  Prifoner  anfwered,  God 
damn  you  j  are  you  againft  Sacheverell  ?  /  am 
for  High  Church  and  Sacheverell :  God  damn 
all  his  Enemies  •  /  will  lofe  my  Life  in  the 
Caufe  j  1  will  fight  the  befi  of  them  :  Then  he 
huzza'd,  and  faid,  Boys,  I  will  lead  you  on 
for  High  Church  and  Sacheverell.  That  af- 
terwards he  faw  the  Prifoner  run  his  Swofd  at 
the  Officer  of  the  Guards,  and  believed  he 
would  have  run  him  through,  if  one  of  the 
Guards  had  not  ftruck  down  his  Point  j  but 
he  did  not  ftav  to  fee  what  followed  :  He  ap- 
prehended the  Guards  would  fire,  and  it 
would  be  dangerous  ftaying  longer,  and  con- 
cluded the  Guards  had  either  killed  the  Pri- 
foner or  taken  him  j  adding,  that  as  the 
Guards  patted  by,  fome  of  the  Mob  faid, 
Damn  them,  we  will  be  even  with  them  To- 
morrow Night ;  they  dare  not  fire  upon  us ; 
and  that  Purchafe,  the  Prifoner,  was  very 
much  in  Drink. 

Richard  Kuffel,  one  of  the  Horfe- Grena-^uflrc1^ 
diers,  teftified,  That  he   was  commanded  to  Er"iAemr- 
go  with  his  Serjeant  to  Drury-Lane,  on  the  i  ft 
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of  March  at  Night,  and  they  drew  up  about  I 
the  Fire  that  was  made  in  Drury-Lane,  at  the 
End  of  ghiven-ftrcet,  and  there  he  faw  Pur- 
chafe, the  Prifoner,  come  down  the  Lane,  at 
the  Head  of  the  Mob,  with  his  naked  Sword, 
hazzaing  and  flourifhing  it  over  his  Head,  and 
crying,  God  damn  you,  are  you  for  Low- 
Church,  or  High-Church  and  Sachcverell? 
and  the  Witnefs  and  another  Soldier,  there- 
upon, (truck  at  him ;  and  he  got  between  them, 
and  made  feveral  Pufhes.  And  it  being  de- 
manded, If  the  Mob  difperfed  themielves  on 
their  coming,  RnJJel  aniwered,  As  they  dif- 
perfed them  one  Way,  they  drew  together  at 
another  Place  ;  and  they  were  commanded  to 
draw  into  a%  Line,  and  to  draw  back  their 
Horfes,  that  no  body  might  get  behind  them  ; 
and  drawing  back  into  a  Door-way,  Pur  chafe 
was  got  behind  them  between  their  Horfes, 
and  then  they  {truck  at  him  with  the  Flat  of 
their  Swords. 

Souther  land,  Seijeant  of  the  Grenadiers, 
teftified,  That  he  faw  Purchafe,  flourifhing  his 
Sword  at  the  Fire  in  Drury-Lane,  and  crying 
out,  Sachcverell !  Sacheverell !  and  there- 
upon he  rode  up  to  him,  and  asked*  him,  If 
he  encouraged  the  Mob,  and  Purchafe  an* 
fwered,  Damn  you,  I  am  for  Sache<verell  j 
and  the  "Witnefs  lifting  up  his  Hand,  Purchafe 
drew  back  and  offered  his  Point,  but  did  not 
thruft  :  He  (the  Witnefs)  then  asked,  If  he 
was  mad,  and  bid  him  go  home  ;  Purchafe 
anfwered,  He  was  one  of  the  Life-Guard  ;  and 
Captain  Horfey  ordered  them  to  cut  him  to 
Pieces,  but  he  got  away  into  Long- Acre. 
Ki char (:f on,  another  of  the  Life-Guard,  de- 
fon'i  E-oi-  pofed,  That  he  knew  Purchafe  very  well,  he 
dence.  having  ferved  in  the  Firft  Troop  of  Horfe- 
Guards,  and  that  he  faw  him  make  a  Thruft 
at  his  Officer,  Capt.  Hensbrougb,  as  they  were 
difperfing  the  Mob  in  Drury-Lane  ;  and  he 
(the  Witnefs)  beat  down  his  Point,  and  faid, 
You  Rafcal,  have  you  a  Mind  to  kill  my  Offi- 
cer ?  and  going  to  ftrike  at  Purchafe  after- 
wards, he  threw  himfelf  againft  a  Bulk  and  the 
Witnefs ;  and  He  hit  the  Pent-houfe,  and 
broke  his  own  Sword  to  Pieces. 

The  Queen's  Counfel  having  clofeti  their 
Evidence,  Piirchafe's  WitnefTes  were  called, 
and  proved  that  he  had  been  employed  the 
firft  of  March  in  his  proper  Bufinefs,  (<vzZ.J 
arrefting  fome  People,  and  drinking  with 
them  and  others  from  Morning  till  Night.  And 
Broad  the  Bailiff  particularly,  teftified,  That 
he  left  Purchafe  very  drunk  in  Cogent-Garden, 
a  quarter  before  Eleven  that  Night. 

Bembridge,  another  of  his  WitnefTes,  tefti- 
fied, That  he  faw  Pitrchafe  in  Long- Acre,  a- 
lone,  that  Night,  and  there  was  no  Mob  with 
him,  nor  was  his  Sword  drawn,  but  two  or 
three  of  the  Horfe-Guards  rode  up  to  him,  and 
ftruck  at  him  ;  whereupon  he  retired  $  and 
that  the  Mob  were  then  difperfed. 

Blanfeild  depofed,  tie  faw  Purchafe  come 
up  Drury  Lane,  towards  the  Fire,  alone,  about 
a  quarter  after  Eleven,  when  the  Guards  had 
diipened  the  Mob,  and  that  fbme  of  the 
Guards  riding  up  to  him,  and  ftriking  at  him, 
he  held  up  his  sword  in  the  Scabbard  to  de- 
fend himfelf,  and  retired. 
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tfhomas  Street,  the  Watchman,  alfo  depo-   .«*7i6. 
fed,  That  he  few  two  or  three  of  the  Guards  9  A,1n^-' 
ftrike  at  the  Prifoner,  and  he  endeavoured  to  Ky^^J 
defend   himfelf   with    his  Sword,  and   fell  a- 
gainft  a  Bulk-door  ;  for  he   was  fo  drunk  he 
could  neither  ftand   nor   go  ;    and   almoft  all 
the  Mob  were  gone  before  Purchafe  came. 

Plaxton,  the  Surgeon,  teftified,  That  he 
Was  fent  for  by  Purchafe 's  Wife,  on  the  firft  of 
March,  late  at  Night,  to  let  him  blood,  be- 
caufe  fhe  thought  he  bad  got  fome  Hurt ;  and 
he  went  to  Purchafe  $  Houfe,  and  found  him 
very  much  in  Drink. 

Then  Mr.  Darnell  made  his  Obfervations  on 
the  Evidence  for  the  Prifoner,  and  faid, 

We  think,  my  Lord,  though  he  is  a  Bayliff  Ohftw 
(for  there  feems  to  be  fome  Reflection  caft tions  on 
upon  him  for  that  Reafon)  yet  we  doubt  not,  '^e  Evi' 
but  he  will  have  the  fame  Juftice  done  him  thTprifi. 
here,  as  if  he  were  a  Man  of  the  beft  filiate  *ner*  Coun- 
For  whatever  is  determined  as  to  this  Man3/tf/- 
may  be  the  Cafe  of  any  other  who  may  hap- 
pen into  the  like  Circumftances;  therefore  I 
beg  Leave  to  obferve,  how  far  any  Thing  is 
proved  againft  him,  that  may  make  him  guilty 
of  High-Treafon.  We  think  we  have  given 
a  full  Anfwer  to  all  the  Preemption,  that  he 
was  engaged  in  the  original  Intention  of  pul- 
ling down  the  Meeting-Houfes,  or  that  he 
was  aiding  in  the  Execution  of  that  original 
Intention.  We  think  the  Evidence  on  both 
fides  agree  in  this,  That  the  Frifbner  was  not 
concerned  in  the  original  Intention,and  that  he 
was  not  with  the  Mob  that  purfiied  Doctor  Sa- 
cbcverell  to  Weftminfter,  and  brought  him  back 
in  Triumph,  and  then  went  to  pull  down  the 
Meeting-Houfes :  But  the  only  Thing  that  is 
proved  againft  him  is,  that  after  they  were 
pulled  down,  and  after  they  were  burnt,  when 
the  Guards  were  come,  and  they  were  difper- 
fing the  Mob,  then  the  Prifoner  is  fb  unfortu-  , 
nate  to  be  found  with  his  Sword  drawn,  hol- 
lowing and  afferting  the  Right  of  Doctor  Sa- 
chcvercll  •  and  that  he  would  ftand  by  him, 
and  encouraging  the  People  to  do  fb.  This  is 
the  moft  of  the  Evidence  that  can  be  againft 
him  :  Then  the  Queftion  is,  Whether  this,  fin- 
gly,  can  make  him  guilty  of  High-Treafon  ? 
For  if  his  Part  in  the  general  Intention  be  out 
of  the  Cafe,  as  it  muft  be  if  he  came  after 
the  Fact  was  committed,  then  the  Queftion 
will  be,  Whether  a  Man  that  comes  in  after- 
wards, by  faying  the  worft  he  can  fay,  fhall 
make  himfelf  guilty  of  High-Treafon? 

My  Lord,  we  hope  the  Evidence  on  be- 
half of  the  Queen,  is  reconcileable  with  the 
Evidence  for  the  Prifoner  ;  and  that  the  Evi- 
dence for  the  Prifoner  fhall  be  believed,  that 
he  only  defended  himfelf  againft  the  Guards 
that  rode  up  againft  him  \  for  Richardfon  fays, 
he  did  not  fee  him  when  the  Guards  firft 
came  there,  and  that  agrees  with  the  Account 
that  Broad-  gave  ;  for  he  fiys,  he  Jaeard  the 
Guards  were  marching,  before  they  came  out 
of  the  Tavern.  •  BJanfield  agrees  with  the 
Evidence  Orrell  gave :  Says  he,  the  Mob  were 
difperfed  under  the  Eaves  of  the  Houfes. 
Says  Blanfeild,  At  the  Time  the  Guards 
ftruck  him,  there  were  People  under  the 
Houfes :   But  I  don't  look  upon  them  to  be 
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the  chief  Mob,  but  only  fome  Women  and 
People  looking  on.  And  then  the  Queftion  is 
not  whether  his  Sword  was  drawn  or  not,  but 
on  what  Occafion,  and  what  his  Defigri  was 
in  drawing  it  ?  Our  Witneffes  fay,  That  when 
the  Guards  ftruck  at  him,  he  only  held  up  his 
Hand  to  defend  himfelf,  and  that  might  fright 
the  Horfe;  and  he  being  angry  at  it, 
fpurred  up  and  ftruck  him.  It  is  natural  to 
think  the  Guards  mould  ride  up  to  thofe  that 
were  ftanding  in  the  Street,  and  enquire  who 
they  were:  I  don't  depend  on  the  Circum- 
ftance  of  his  being  in  Drink,  that  it  is  any 
Excufe ;  for  then,  if  a  Man  has  fuch  a  Defign 
as  this,  he  may  eafily  pretend  himfelf  to  be 
in  Brink,  and  he  will  give  himfelf  Drink 
enough  to  encourage  himfelf  to  do  fb  bold  an 
Act :  But  the  Ufe  we  make  of  it  is  to  fhew, 
that  he  had  not  any  Intention  in  this.  He  had 
drank  himfelf  too  far  for  to  have  a  Defign  of 
joining  with  any  Party,  or  to  do  any  particu- 
Jar  Thing.  And  my  Lord  Coke  in  his  Pleas 
of  the  Crown,  where  he  is  giving  his  Opinion 
what  is  levying  War  againft  the  Queen>  fays, 
That  the  Act  alone  is  not  fufficient  to  convict 
the  Party ;  but  the  Mind  is  to  concur  in  it :  It 
is  not  barely  doing  an  Act  that  is  fufficient  to 
convict  a  Man ;  for  he  mull  do  it  with  that 
Defign.  Indeed,  if  a  drunken  Man  ftabs  ano- 
ther, it  is  Murther  ;  becaufe  Malice  is  fuppo- 
fed,  where  fuch  a  Fact  is  done  :  But  in  Cafe  of 
High-Treafon,  there  rnuft  be  an  Intention 


mitting  Treafbn,  is  equally  guilty  with  them. 
They  fay,  he  had  not  his  Sword  drawn;' that 
he  was  going  Home,  and  he  only  lifted  up 
his  Hand  with  his  Sword  in  his  Scabbard,  to 
defend  himfelf.  But  that  Evidence  don't  in- 
terfere with  what  is  offered  on  Behalf  of  the 
Queen  ;  or  if  it  did,  yet  we  think  our  Evi- 
dence is  of  greater  Credit,  and  Weight  than 
what  they  offer :  For  they  that  encounter  a 
Man  who  has  his  Sword  drawn,  can  never  be 
miftaken,  but  deferve  more  Credit  than  thofe 
that  are  only  pa'ffing  by,  and  have  no  Danger 
from,  or  Concern  with  him :  But  this  is  all 
confiftent;  for  Rtijfci,  and  thofe  who  fay  his 
Sword  was  drawn,  lay,  he  came  from  St.  Gi- 
les s  Way,  and  the  others  lay,  it  was  after 
the  Mob  was  difperfed  ;  and  that  he  came  up 
the  Lane;  and  that  he  went  off  by  Long- Acre, 
and  they  law  him  no  more.  Now,  fince  no 
Body  law  him  Home,  he  might  go  that  Way, 
and  afterwards  come  down  and  join  the  Mob, 
in  the  Manner  the  Soldiers  have  told  you,  and 
then  he  might  be  driven  off,  and  come  fome 
Way  round  again,  with  his  Sword  in  his  Scab- 
bard :  And  thefe  muft  certainly  be  different 
Times,  for  thofe  who  fpeak  of  his  Sword  be- 
ing drawn,  fay,  it  was  when  he  came  from 
Holborn  ;  and  they  that  fay  his  Sword  was  in 
his  Scabbard,  fay,  it  was  when  he  came  from 
the  other  Way,  and  then  there  can  be  no 
Contradiction  between  the  Evidence.  And 
we  take  it,  the  Law  is  as  plain  as  the  Fact; 
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proved  in  the  Party  that  doth  the  Fact.     If  he  !  and  that  it  is  High-Treafon. 


wns  in  that  Condition  at  the  Time  he  came 

out  of  the   Tavern,  and  did  any  Thing  by 

Way  of  encouraging  them,  we  hope  it  is  not 

fuch  an  Evidence  againft  him  as  will  make 

him  guilty  of  any  Part  of  the  Intention,  if 

his  Mind  did  not  concur  in  it. 

(The  Reply     Mr.  Sollicitor  General    My  Lord,  the  Evi- 

*f  Mt  Sol-  dence  given  by  the  Prifbner,  and  the  Defence 

l'h't0p  r-  ma(^e  on  ms  behalf,  is  fb  far  from  giving  any 

tier's"!*-  Anfwer  to  our  Evidence,  that  it  renders  the 

fence.       Fact  more  probable  than  it  was  before:  For 

they  have  proved,  that  he  is  a  Man  likely  to 


Then  the  Chief  Juftice  directed  the  Jury, 
and  faid, 

The  Matter  will  be  now  for  you  to  com-  qhercv\ef 
pare  thefe   two  Evidences   together;  and   to  J^f/^f^ 
confider,  firft,  Whether  thofe  Things  are  true  ^'/^y^. 
which  are  fworn  by  the  Queen's  Witneffes,  or 
whether  they  are  anfwered  by  the  Witneffes 
for  the  Prifbner ;  and  then  what  Strefs  is  to  be 
laid  upon  his  being  in  Drink:  And  as  there  is 
no  Objection  made  to  the  Witneffes  of  either 
fide,  you  are  to  take  what  they  have  laid  to 
be  true,  abating  the  little  Miftake  a  Man  may 


be  concerned  in  fuch  an  Affair  ;  that  he  had  fall  into  as  to  the  Exactnefs  of  Time,  and  the 


been  drinking  all  Day,  and  fit  to  engage  in 
fuch  a  Matter,  and  that  he  is  troublelbme  in 
his  Drink  ;  which  are  Circumftances  that  fhow 
the  Inclination  of  the  Man,  and  make  it  pro- 
bable that  he  fhould  engage  in  this  Matter: 
The  Facts  we  take  to  be  High-Treafon.  They 
fay  on  the  other  fide,  it  is  not  fo,  becaufe  we 
muft  prove  a  general  Intention  to  pull  down 
all  Meeting-Houfes,  and  the  pulling  down  a 
fingle  one  is  not  fufficient.  I  will  not  now 
difpute  that  Point  with  them  ;  for  that  there 
was  fuch  an  Intention,  appears  moft  plainly, 
by  what  paffed  that  Night,  by  the  feveral 
Meeting-Houfes  that  were  pulled  down.  It 
was  a  general  Intention,  or  elfe  they  could  not 
have  gone  through  fb  many  in  {o  fhort  a  Time; 
and  it  is  not  neceflary  to  prove  any  precious 
Confult,  for  the  Act  it  felf  is  Treafbn  s  Where 
the  Intention  is  the  Treafbn,  there  the  Act 
muft  be  proved  that  fhows  it.  So  it  is  in  the 
Cafe  of  counterfeiting  the  Coin.  No  Body  will 
lay  there  is  any  need  to  prove  arty  Defign. 
That  there  was  fuch  an  Intention  is  plain,  by- 
what  was  committed ;  and  any  one  that  joins 
with  fuch  a  Number  of  People  who  are  corn- 
No.  27. 


like.  As  to  what  they  would  pretend  of  his 
going  ftraight  Home  from  the  Tavern,  you 
will  obferve,  there  is  Time  enough  for  him  to 
have  done  all  that  he  is  charged  with  ;  for  it 
all  happened  in  a  quarter  of  an  Hour,  or  a 
little  more.  If  he  parted  from  the  Tavern 
about  Ten,  from  that  Time  till  a  quarter  or 
half  an  Hour  after  Eleven,  is  Time  enough 
to  do  all  has  been  fpoken  of.  I  think,  there 
is  little  Strefs  to  be  laid  upon  the  Time,  be- 
caufe there  is  a  Series  of  Facts.  The  firft 
Thing  done  by  him  before  the  Mob  was  dif- 
perfed, was  his  coming  behind  the  Horfes  ; 
and  you  will  find  the  Reafon  for  that  Com- 
mand of  the  Officer  to  let  none  come  behind 
him:  But  he,  as  drunk  as  he  was,  knew  there 
was  no  hurting  the  Guards,  unlefs  they  could 
get  behind  them.  He  had  been  in  the  Guards 
himfelf;  and  you  muft  confider  what  Defign 
he  had  in  getting  behind  them,  when  the 
Street  was  open  for  him  to  go  in.  But  if  he 
had  a  Defign  to  get  behind  them,  that  the 
Mob  might  pull  them  off  from  their  Horfes, 
he  acted  very  rationally,  though  he  was  drunk: 
That  Fact  was  proved  by  On  ell  and  Rujjel. 
10 1  Another 
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i "  io  Another  Fact  was,  when  they  were  drawn  up 
9  Annas.  above  the  Fire  near  Ho/bom,  he  was  then  co- 
"/""v"v-y  ming  eown  from  St.  Giles's  :  So  that  is  plainly 
not  the  Time  that  the  WitnefTes  fpeak  of  when 
he  was  coming  up  the  Lane.  1  hen  this  was 
only  when  the  Horfe- Grenadiers  were  there, 
and  the  other  was  when  the  Horfe- Guards 
came,  when  they  were  drawn  up  below  Lrng- 
Acre  ;  and  there  they  fwear  he  made  a  Pais  at 
Captain  Hensbrough  :  And  Ruffe  I  tells  you, 
that  as  he  flickered  himfelf  under  the  Houfes^ 
his  Sword  ftruck  againft  the  Pent-houfe,  and 
broke  to  Pieces.  Southerland  fpeaks  of  ano- 
ther Time  when  he  was  at  the  Corner  of  Long- 
Acre  ^  and  then  indeed  he  was  doing  nothing: 
And  that  is  the  Time  when  he  told  the  Cap- 
tain that  he  had  been  troublefbme  to  the  Gre- 
nadiers ;  and  thereupon  the  Captain  bid  him 
go  and  cut  him  to  Pieces .'  He  did  go,  and 
then  the  Prifoner  made  off  j  but  this  was  when 
the  Mob  was  in  a  great  Meafure  difperfed. 
Now  when  do  his  WitnefTes  fpeak  of?  They 
fpeak  of  a  Time  when  he  came  up  the  Lane, 
that  Purely  is  not  the  Time  that  either  of  thofe 
WitnefTes  fpeak  of  :  They  fay  he  flood  quiet, 
and  a  Soldier  rode  up  to  him  and  ftruck  him. 
You  will  confider  whether  that  was  not  the 
Time  that  Southerland  fpeaks  of:  So  that  you 
will  confider  whether  the  Evidence  of  both 
fides  is  not  reconcileable  $  whether  after  he 
parted  from  Bread,  he  might  not  join  the 
Mob,  come  down  from  towards  St.  Giles's, 
get  behind  the  Horfe,  and  afterwards  make  a 
Pafs  at  the  Captain,  and  then  be  driven  down 
with  the  Mob  towards  the  lower  End  of  the 
Street.  If  fo,  it  was  natural,  when  they  were 
jdriven  down  the  Lane,  for  them  to  go  Home, 
and  as  his  Home  was  up  the  Lane,  he  muft 
come  back  alone.  If  you  do  believe  he  was 
guilty  of  refitting  the  Guards  in  this  Manner, 
when  he  was  admonifhed  what  the  Confe- 
quence  was,  and  he,  inftead  of  making  an  An- 
fwer,  only  asks,  are  you  an  Enemy  to  Sache- 
rell  ?  and  encourages  the  Mob  to  follow  him  j 
you  are  to  confider  how  far  this  will  make  him 
guilty  with  the  reft  :  For  the  Counlel  for  the 
irrifoner,  though  they  object  to  the  Evidence 
of  what  pa{Ted  in  the  ^temple,  yet  they  agree, 
this-  Tumult  was  a  Rebellious  Tumult,  and 
the  Fact  fhews  there  was  fuch  a  Defign.  In- 
deed, they  did  not  pull  down  all  the  Meeting- 
Houfes  ±  but  the  Reafbn  was,  becaufe  the 
Guards  difperied  them.  They  admit  there- 
fore, this  was  levying  War  in  the  Perfbns  con- 
cerned in  it  i  but  they  would  excufe  him,  that 
he  came  late  and  very  drunk,  and  did  nothing, 
b  .t  was  beat  by  the  Guards;  and  that  his 
Drunkennefs  difables  him  from  having  a  Share 
in  the  Defign  ;  and  therefore 
guilty  It  is  infifted,  that  it 
fb  Jd  be  engaged  in  the  original  Defign  ;  but 
there  is  no  Need  of  that,  for  that  is  the  Earl 
o'f  Effex's  Cait ;  It  is  there  adjudged,  that  the 
Earl  0.1  So  ithampton  was  guilt;  of  Treafon,  by 
joij-nh.g.  the  Ear;  oi  Lffex,  though  he  did  not 
know  of  his  Defign  •  and  thofe  that  difperfed 
upon  the  Queen's  iJ reclamation,  it  is  laid,  they 
were  entitled  to  the  Queen's  Grace  ;  but  it  is 
not  laid,  they  were  not  guilty  of  High-Trea- 
fon.  In  Felony  there  -ma,  be  Acceffaries,  thole 
that  are  concerned  in  contriving  die  Felony, 


he 


cannot  be 
is  neceffary  he 


or  afterwards  in  afiifting  the  Perfon ;  but  in 
High-Treafon  all  are  Principals,  and  are  guil- 
ty equally  with  thofe  that  are  the  Actors.  If 
there  is  a  Defign  to  levy  War,  and  it  is  not 
levied,  thofe  who  were  in  the  Defign  are  guil- 
ty of  Treafon  ;  and  fo  are  thofe  that  act  in  it, 
though  they  were  not  in  the  original  Defign, 
are  Guilty.  Say  they,  He  was  not  at  the 
pulling  down  any  Meeting-Houfe  :  It  is  true  j 
but  he  was  defending  thofe  that  did.  It  is 
plain,  by  the  Courfe  they  took,  if  they  had 
not  been  difperfed,  they  would  have  pulled 
them  all  down.  It  is  not,  indeed,  accom- 
plifhed  j  fome  of  them  are  ftanding  -3  but  it 
is  becaufe  they  were  difperfed.  Now,  is  not 
this  aiding  them,  when  he  endeavours  to  kill 
the  Captain  of  the  Guards,  who  came  to  dif- 
perfe  them  ?  And  if  he  could  have  prevailed 
to  have  baffled  the  Guards,  they  might  have 
gone  to  the  reft  $  and,  when  they  had  pulled 
them  down,  they  might  have  pulled  down 
every  Man's  Houfe  they  thought  fit.  My 
Lord  Coke's  Exprefflon  is  made  ufe  of,  That 
the  Act  don't  make  the  Man  guilty,  unlefs  the 
Mind  be  guilty  ;  therefore  they  would  infer, 
that  he  muft  be  concerned  in  the  Defign  ori- 
ginally. This  is  a  great  Fallacy:  Oldcaftle 
was  at  War  againft  the  King  5  feveral  fur- 
nifhed  him  with  Victuals  and  Drink,  and  it 
was  found  they  did  itmeerly  for  Fear  of  Death  j 
but,  as  ibon  as  they  could  efcape  from  him, 
they  did  ;  and  thereupon  they  were  adjudged 
not  to  be  guilty  of  Treafon.  Now  you  may 
eafily  obferve  the  Difference  in  this  Cafe  :  If 
a  Man  be  non  compos,  it  excufes  him  from  Fe- 
lony, and  all  other  Crimes.  That  rV  an  can't 
be  criminal  that  has  not  the  Ufe  of  his  Rea- 
fbn ;  but  can  that  be  applied  to  any  one  that 
is  drunk  ?  That  Matter  is  ftated  in  the  fame 
Cafe:  He  fays,  if  a  Man  will  make  Jrmfelf 
drunk, fhall  this  voluntary,  this  criminal  Inca- 
pacity of  his  Mind,  excufe- him  ?  No  ;  he  fays 
it  fhall  not  :  And  it  would  be  of  dangerous 
Confequence  if  it  fhould.  Indeed,  his  being 
drunk  might  make  him  more  forward  than 
otherwife  he  would  have  been  ;  but  you  fee 
he  had  Senfe  enough  to  get  between  the 
Guards  and  the  Wall,  and  to  attack  the  Cap- 
tain when  he  was  paffed  by  him.  If  he  can't 
be  criminal  unlefs  his  Mind  be  fo,  I  would 
ask,  If  he  had  killed,  the  Captain,  would  it 
not  have  been  Murder  ?  If  lb,  then  if  the 
Act  be  Treafon,  he  would  be  guilty  notwith- 
ftanding  his  Drunkennefs.  Therefore,  if  you 
do  believe  he  committed  the  Facts,  there  is 
no  Regard  to  be  had  to  his  Drunkennefs.  If 
the  WitnefTes  don't  contradict  one  another, 
but  they  may  be  reconciled,  you  need  not 
then  weigh  which  Side  you  moft  credit  ;  but 
if  you  think  they  can't  be  reconciled,  but  that 
the  WitnefTes  ovtrrhrow  one  another,  then 
you  muft  confider  which  of  them  is  of  moft 
Weight  :  But  if  they  can  be  reconciled,  I 
think  where  fuch  a  Conftruction  can  be  put 
on  it,  it  ought  to  ftand 

Then  the  Jury  withdrew,  and  found  a  ipe-  4 /pedal 
cial  Verdia   of  the  following  Tenor,  (viz.)™® 
That  on   the  firft  of  March,   in   the   eightlv    ' 
fear  of  the  Queen,  a  Multitude  of  People, 
to  the  Number  of  five  hundred,  afTefhbled  'iri 


a  Warlike  Manner;  with  Swords, 


Clubs,  and 
other 


the 


STATE  TRIALS. 


859 


Ko  Judg- 
ment given 

Purchafe 

pardoned. 


Remarks 
on  the 
^trials  of 
Damma- 
rec  and 
ethers. 


other  Arms,  ofFenfive  and  defenfive,  in  the 
Parifh  of  St.  Clement  Danes ,  in  the  County  of 
Middle fx^  under  Pretence  of  pulling  down 
Meeting-Houfes,  and  rifling  them,  and  having 
pulled  down  the  Pulpits,  Pews,  and  Furniture 
of  feveral,  they  proceeded  to  rifle  that  in 
Drury-  Lane,  and  were  burning  the  Materials 
of  it  in  the  Street  when  the  Prisoner,  George 
Purchafe,  came  thither  with  his  Sword  drawn, 
and  encouraged  the  People  to  burn  them  ;  but 
the  faid  George  Purchafe  was  not  with  the  fa  id 
People  before,  and  was  at  that  Time  much 
in  Drink. 

And  they  further  fay,  That  the  Guards 
coming  to  difperfe  the  People  at  the  laid  Fire 
in  Dritry-Lane,  Purchafe  aflaulted  the  Captain 
of  the  Guards  with  his  Sword,  and  ftruck  fe- 
veral  of  the  Hories  of  the  Guards  with  his 
Sword  ;  and  being  told,  2'hat  be  that  refified 
the  Guards  refified  the  £$uan,  anfwered,  Are 
you  an  Enemy  to  Sacheverell  ?  and  led  the 
People  on  againft  the  Guards,  crymg,  I  am 
for  High  Church  and  Sacheverell ;  Come  on, 
Boys  f  I  will  lofe  my  Life  in  the  Cauf,  And 
will  fight  the  befi  of  them  :  And  that  the  ge- 
neral Cry  of  the  People,  while  they  were  ri- 
fling the  Meeting-Houfes,  was,  II  gh  Chinch 
and  Sacheverell  1 

But  whether,  upon  the  whole  Matter,  the 
laid  George  Purchafe  was  guilty  of  High  Trea- 
fon, they  left  to  the  Court. 

The  Judges,  it  feems,  were  moft  of  them 
of  Opinion,  that  the  Fact,  as  found  by  this 
fpecial  Verdict,  was  High  Treafon  5  but  Her 
Majefty  granting  Purchafe  a  Pardon,  Judg- 
ment was  never  given  againft  the  Prifoner. 

The  Tdes  of  March  were  not  more  fatal  to 
Cotfar  and  his  Friends  than  to  fbme  modern 
Statefmen,  who  being  arrived  at  the  Meridian 
of  Power,  and  looking  upon  themlelves  to 
be  as  firmly  eftabltfhedas  ever  Cafan  was,  did, 
by  one  wanton  Profecution,  in  which  they 
vainly  propoi'ed  to  have  triumphed  over 
Churck  and  State,  Frince  and  People,  draw 
upon  themlelves  the  Indignation  of  all  Man- 
kind, and  were  precipitated  from  that  Height 
of  ufurped  Dominion,  which  had  in  a  Manner 
turned  their  Heads,  and  rendered  them  inca- 
pable of  cool  Advice. 

No  Doubt  but  it  is  High  Treafon  and  Re- 
bellion in  the  People,  to  attempt  a  Redrefs  of 
their  Grievances  by  Force.  The  Doctrine  of 
Non-Kefifiance,  unlefs  in  fbme  very  extraor- 
dinary Cafes,  is  eftablifhed  both  by  Law  and 
Gofpel :  But  both  "Whigs  and  Tories  feem  to 
agree,  that  if  either  King,  Lords  or  Com- 
mons, endeavour  feparately  to  ingrofs  the 
whole  Legiflative  Power,  and  cnflave  the 
other  two,  as  well  as  the  People  in  general, 
and  confequently  to  overturn  the  Conftitution ; 
then  fuch  Ufurpers  may  be  refifted,  and  re- 
duced within  due  Bounds:  And  it  is  the  Duty 
of  every  Subject  to  aflift  in  reftoring  the  Con- 
ftitution to  its  Primitive  Form.  This  was  Te- 
fblved  at  the  Revolution,  in  the  Cafe  of  King 
fames.  And  when  the  Lords  and  Commons 
afTumed  the  Sovereign  Legiflative  Power  in 
1 641,  it  is  held  that  no  Man  was  obliged  to 
fubmit  to  them  :  Refiftance ,  to  their  ufurped 


Authority,  was  lawful  and  commendable:  171°. 
Nay,  it  has  been  the  avowed  Principle  of  the  9  A:,nx- 
Whigs,  till  very  lately,  That  if  King,  Lords  ^^V-*"/ 
and  Commons  i.nited,  fhould  endeavour  the 
Subverfion  of  the  Conftitution,  by  confenting 
to  a  Law  to  make  the  King  abibiute,  that 
fuch  a  Law  would  be  void  :  The  People  are 
not  bound  to  obey  it,  but  may  call  their 
Reprefentatives  to  Account  for  a  Breach  of 
Truft,  and  fix  the  Government  upon  its  an- 
cient Bafis,  or  ftnke.  out  am  other  Fcrm  that 
pleaies  them  betcer,  the  People  being  the 
Original  of  Power,  and  the  laft  Refort  in  all 
fuch  extraordinary  Cafes.  But  though  I  can- 
not come  entirely  into  theie  Notions,  yet 
fhouli  a  Cabal,  or  Junto  of  Minifters,  find 
Means  to  impoie  upon  their  Prince,  and  un- 
der Pretence  of  eftablifhing  his  Prerogatives, 
and  promoting  the  Welfare  of  the  Kingdom, 
in  His  Name  affume  an  Arbitrary  Dominion ; 
and,  by  bribing  Members  with  Places  and 
Penfions,  or  the  Expectation  of  them,  pro- 
cure the  Concurrence  of  a  Majority  to  efta- 
biifh  a  defpotick  tower :  Whether,  in  fuch 
a  Cafe,  Refiftance  would  not  be  as  lawful,  as 
where  the  People  are  in  Danger  of  being  en- 
flaved  by  Force,  either  by  the  Prince,  or  by 
either  or  both  Houfes,  may  be  a  Moot 
Foint. 

It  is  certain  that  a  great  Part  of  the  Na- 
tion was  of  Opinion,  that  the  Queen  was  de- 
ceived in  fbme  or  her  Minifters  as  well  as  Dr. 
Sacbcv.rell :  That  the/  apprehended  the 
Throne  was  fo  furrounded  by  them  and  their 
Creatures,  that  no  others  cou'd  have  Accefs 
to  Her  M  j.fty  :  That  they  kept  Her  in  a  kind 
of  Durance  and  Dependance,  and  would  not 


fiffer  her  to  uifpo.e  ol  any  oft,  Civil  or  Mi- 
litary, without  their  Advice  j  and  that  both 
the  Queen  and  her  Subjects  were  in  a  manner 
Slaves  to  the  Junto  j  and  if  this  were  Fact, 
Will  any  Man  fay,  That  fuch  a  Miniftry 
might  not  be  refifted  as  well  as  the  Prince,  or 
either  Houle  of  Parliament,  that  fhould  af- 
fume an  a  bib  lute  Dominion  over  the  reft  of 
the  Nation  ?  If  the  Queen's  Name  was  made 
ufe  of,  as  that  of  fome  of  our  Kings  have 
been,  to  the  Deftruction  both  of  Prince  and 
People,  could  thole  who  endeavoured  to 
relcue  her  Majefty  and  themfelves  from  fuch 
an  inglorious    ■  Servitude,   be  termed 

Rebels  and  Traitors  ?  Where  our  Liberties 
are  invaded  by  open  Force,  all  Parties  agree, 
the  People  are  authorized  to  refift  :  And  does 
it  alter  the  Cafe  much,  if  we  are  enflaved  by 
Fraud,  by  Bribery,  Hypocrify,  Lying,  and 
other  detefted  Arts  ?  If  a  People  lofe  their 
Liberties,  will  it  beany  Satisfaction,  that  they 
were  impofed  upon,  and  tricked  out  of  them, 
and  not  fubdued  by  Force  ? 

It  is  the  Opinion  of  fome,  that  if  Doctor 
Sacheverell  had  not  alarmed  the  Nation,  a  cer- 
tain Cabal  would  have  been  fb  firmly  eftablifh- 
ed, that  both  the  Queen,  and  Her  SuccefTors, 
would  have  been  obliged  to  obey  their 
Dictates,  and  would  have  enjoyed  little  more 
than  the  Name  of  Sovereignty  ;  and  that  the 
Conftitution  had  been  entirely  alter 'd  :  And 
'tis  obfervable,  how  ftrenuoufly  the  Managers 
themfelves  maintained,  that  Refiftance  was  not 

only 
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only  lawful,  but  heroical,  when  it  was  intend- 
ed to  fave  a  finking  Conftitution  ;  provided 
there  were  a    Majority  of  the  People  of  the 
Opinion  of   the   Dolor's  Mob  :  Therefore 
thefe  Tumults  muft  have   been   lawful   and 
commendable,    according   to    that  favourite 
Doctrine,   ihat  the  People  are  the  Original  of 
Power,   and  that  it  devolves  on  them  again, 
•whenever  they  imagine  their  Keprefentatives 
letray  their  Sruft.     It  appears  very   evident 
from  the  Queen's  Conduct,  that  She  was  far 
from  imagining  this  Rebellion,  as  it  was  called, 
was  intended  againft   Her :  She  teemed  con- 
vinced, the  People  intended  no  more  than  to 
refcue  her  out  of  the  Hands  of   thofe  that 
would  have  made  a  Prey  of  Her,  for  She  did 
not  only  Pardon   thofe   that  were   convicted, 
but  difplaced  the  Men  who  were  the   Authors 


Directors,  were  introduced  to  Her  Majefty,  i"xo- 
and  affirmed,  That  the  publick  Credit  could  9J^^ 
not  be  fupported,  if  (he  changed  any  of  Her 
Minifters ;  and  the  Queen  proceeding  to  make 
fbme  Alterations  conmiry  to  the  Advice  of 
thefe  Wife  Citizens,  They  prevailed  on  the 
Imperial  and  Dutch  Minifters  to  make  another 
Attack  on  their  Sovereign,  who  in  Purfuance 
of  their  Inflections,  laid  before  the  Queen 
the  difmal  Confluences  the  Change  of  Her 
Miniftry  would  have  on  her  Affairs  abroad  ; 
Which  Affront  Her  Majefty  juftlv  refented, 
and  told  the  Butch  Envoy,  She  was  fu  prized 
his  Mailers  Jhould  take  upon  them  to  direct 
Her  what  Servants  fie  Jhould  employ,  and  that 
this  was  the  greateft  L:fu!t  that  was  ever 
offered  to  the  Crown  of  England  by  a  Foreign 
Power. 


of  thefe  Profecutions.  The  People  alfb,  when  j  However,  Bifhop  Burnet  fays,  he  ventured 
they  were  left  at  Liberty,  foon  difcovered  I  afterwards  to  reprove  the  Queen  to  her  Face, 
their  Sentiments  of  thefe  Profecutions  in  their  for  difmiffing  her  old  Miniftry  :  He  told  Her 
next  Choice:  So  that  it  appears,  the  (he fays)  Her  Minifters  had  Jerved  Her  with 
Doctor's  Friends  had  both  the  Queen  and  !  that  Fidelity  and  Succefs,  that  Her  making  a, 
People  of  their  Side.    How   then   could  the  \  Change  in  them  would  amaze  all  the  iVorld. 


Rejiftance  that  was  made  to  a  Cabal,  which 
would  have  enflaved  both  Prince  and  People, 
and  fubverted  the  Conftitution,  be  termed 
Rebellion :  If  we  pay  any  Regard  to  the  Argu- 
ments of  the  learned  Managers.,  thofe  avowed 
Patrons  of  the  Doctrine  of  Refiftance  ?  nd 
'tis  remarkable  of  this  Mob,  that  it  was  the 
moft  inoffenfive  that  was  ever  raifed  :  For 
except  the  Pews  and  Furniture  of  three  or  four 
Meeting  -Houfes,  no  Manner  of  Hurt  or 
Violence  was  offered  to  any  one  Perfon  what- 
ever. 

The  Queen  was  much  more  in  Danger  from 
the  Cabal  themfelves,  if  Bifhop  Burnet  is  to 
be  believed,  who  fays,  that  he  charged  the 
Queen  with  being  about  to  deliver  up  her 
People,  to  be  facrificed  after  Her  Death,  and 
threatned  Her  if  fhe  per  lifted  in  it,  that  the 
People  would  iepofe  her,  and  bring  in  the 
Hanover  Family  in  her  Life  time,  in  which 
he  would  affift  them  :  Surely  the  Queen  could 
not  have  greater  Enemies  than  thefe,  who 
reprefented  Her  in  fuch  odious  Colours,  in 
order  to  fpirit  up  the  People  to  dethrone  Her, 
as  the  Bifhop  himfelf  confeffes-  They  had 
Recourfe  alfb  to  other  Arts,  to  deter  the 
Queen  from  making  a  Change  in  the  Miniftry. 
They  brought  a  Deputation  from  the  Bank, 
to  reprefent  to  her  Face  the  Hazard  She  run 
in  doing  it,  SirGilbert  Heathcote,  Governor  of 
the  Bank,  Nathaniel  Gould,  Deputy-Gover- 
nor, Sir  IfiUiam  Scawcny  and  Francis  Eyles, 


So  that  the  turning  out  the  Whigs,  and  intro- 
ducing the  Tories  (though  a  vaft  Majority  of 
the  Nation,  and  the  trueft  Friends  to  the 
Proteftant  Religion  and  Monarchy)  was  the 
great  Grievance  :  As  to  the  Calumny  of  the 
Queen's  bringing  in  the  Pretender  and  Popery, 
this  was  all  Artifice,  the*  Chiefs  of  the 
Whigs  themfelves,  did  not  believe  it  $  but 
this  is  the  grand  Engine  by  which  they  hav© 
frequently  impofed  upon  the  reople,  and  been, 
too  hard  for  their  Rivals :  Thus  it  is  they  have 
frequently  wriggled  themfelves  into  the  Favour 
of  the  Populace,  if  not  of  their  Prince  ;  but 
the  ftale  Stratagem  was  now  detected,  and  an 
End  put  to  their  Reign  and  Influence  :  They 
were  divefted  of  thole  Pofts  wthout  which 
the  Whigs  never  made  any  tolerable  Figure  in 
this  Nation. 

But  finely  never  any  Sovereign  Prince  was 
fb  rudely  dealt  with  by  her  Servants,  who  ha- 
ving failed  in  their  Attempts  of  raifing  the 
Mob  upon  her,  under  Pretence  of  her  flection 
to  Popery  and  the  Pretender  j  fet  every 
Foreign  Power  upon  Her,  to  compel  Her  to 
change  Her  Meafures,  which  would  in  fome 
Reigns  have  been  interpreted  High-Treafon. 
However,  all  the  World  are  convinced  by 
this  Time,  that  the  Prifbners  who  huzza'd  for 
R\gh-Churcb  and  Sacheverell,  were  much  truer 
Friends  to  the  Queen  and  Conftitution,  than 
the  Cabal  that  occafioned  that  unneceffary 
Profecution. 


Pro- 


the  STATE  TRIALS. 


861 


Vhe  Irial 
of  Lord 
Derwent- 
water,S»V. 


S5 1.  Proceedings  on  an  Impeachment  for  High-Treafon,  againft^r 
James  Earl  of  'Derwentwater,  William  Lord  Wid-  ^Y^'- 
drington,  William  Earl  of  Nithifdale,  Robert  Earl 
of  Carnwath,  William  Vifcount  Kenmure,  and  Wil- 
liam Lord  Nairn,  before  the  Houfe  of  Peers,  in 
Wefiminjier-Hall,  on  Thurfday,  the  pth  of  February, 
171  5.     2  Geo.  I. 


Tbe  Im- 
peachment. 


11  H  E  Articles  of  Impeachment  fet  forth, 
That  for  many  Years  patted,  there  had 
been  a  wicked  Defign  formed,    to  fubvert  the 
Government,  extirpate  the  Proteftant  Religion 
in  this  Kingdom,  and  to  introduce  Popery  :  In 
which  Confpiracy,  many  Proteftants,  pretending 
an  uncommon  Zeal  for  the  Church  of  England, 
had  joined:  But  that  God,  in  his  good  Provi- 
dence, had  raifed  up  King  William,   arid  made 
him  the  glorious  Inftrument  of  fettling  the  Pro- 
teftant Succefiion   in   the   Houfe  of  Hanover  \ 
fince  which,  the  Confpirators  had  been  indefa- 
tigable in    their  Endeavours  to  deftroy  the  faid 
Eftabiifhment,  and  make  Way  for  a  Popifh  Pre- 
tender •,  particularly  in  the  laft  Years  of  the  Reign 
of  Queen  Anne,  when  the  holy  Scriptures  were 
wrelted,  and  the  moil  wholefome  Doctrines  of  the 
Church  of  England  perverted,  by  Men  in  holy  Or- 
ders, in  order  to  condemn  the  Juftice  of  the  Re- 
volution, and  undermine  the  Foundation  of  the 
faid  happy  Eftabiifhment ;  and  the  moft  noto- 
rious  Inftruments  of    thefe    wicked    Purpofes 
were  countenanced,  by  particular  Marks  of  pub- 
lick  Favour  and  Diftinction  :    Falfe  and  dange- 
rous Notions  of  Hereditary  Right  were  propa- 
gated and  incouraged  by  Perfons  in  the  higheft 
Trufts  and  Employments;    and,     to   conceal 
their  Defigns,    Multitudes    of  People,    of  all 
Ranks,    pretending  a  Zeal  for  the  Proteftant 
Succefiion,  voluntarily  took  the  Oaths  for   the 
Security  of  the  faid  Eftabiifhment  ;  but,  at  the 
fame  time,  fomented  groundlefs  Fears-  of   the 
Danger  of  the  Church  of  England,  to  diforder 
the  Minds  of  Well-difpofed  Proteftants. 

That  they  proceeded  to  procure  a  Diffolution 
of  the  late  glorious  Confederacy  againft  France, 
and  clapped  up  an  ignominious  Peace  with  the 
French  King,  whereby  the  Proteftant  Succefiion 
was  reduced  to  the  moft  imminent  Danger : 
And  by 'thefe  and -other  pernicious  Meafures, 
the  Deftruftion'of  thefe  poor  Nations,  fo  long 
intended  by  the  faid  Confpirators,  feemed  near 
at  Hand. 

In  which  deplorable  Circumftances,  it  pleaf- 
ed  God.  providentially  to  take  off  the  late  Queen 
Anne,  and  bring  his  prefent  Majefty  to  the 
Throne  of  his  Anceftors,  to  which  he  was  re- 
ceived with  one  !  full  Voice  and  Confent  of 
Tongue  and  Heart,  and  the  united  Joy  of  every 
good  Subject  and  good  Proteftant,  as  their  only 
lawful  and  rightful  Liege  Lord.  And  although 
his  Majefty's  Reign  had  been  one  continued  Se- 
ries of  Wifdom,  Juftice,  and  Clemency  ;  his 
Labours  conftant,  unwearied,  and  fiiccefsful, 
to  retrieve  the  Honour  of  the  Nation,  and  re- 
eftablifh  Trade  ;  And  although  he  had  given  all 
No.  28. 


imaginable  Encouragement  to  the  Church  of  Eng- 
land, &rV.  Neverthelefs  the  Confpirators  had  re- 
newed their  Endeavours  to  throw  this  Kingdom 
into  the  utmoft  Confufion,  under  falfe  Pretences 
of  Zeal  for   the  Church  of  England ;    and  did 
contrive  and  confederate  to  put  their  faid  wicked 
and  traitorous  Defigns  in  immediate  Execution  : 
For  which  Purpofe,  James   Earl   of  Derwent- 
water,   William    Lord    Widdrington,     William 
Earl  of  Nithifdale,  George  Earl  of  Wintoun,  Ro- 
iert  Earl  of  Carnwath,  William  Vifcount  Ken- 
mure,  .and  WilliatA  Lord  Nairn,  together  with 
Thomas  Forfter,  jun.    the  Lord  Charles  Murray, 
Edward  Howard,   Thomas  Errington,  John  Co- 
vering, William  Shaftoe,    Sir  Francis  Anderton, 
Ralph  StandifJo,  Richard  Townley,    Thomas  But- 
ler,  Thomas   Walton,    Gabriel  Hasket,  Richard 
Gafcoigne,    and  divers  other  Perfons,    as  falfe 
Traitors    to    his  prefent  moft  facred  Majefty 
King  George  •,  did,  in  Or  about  the  Months   of 
September,    October,    or  November,   1 71 5,  moft 
wickedly,  malicioufly,  falfely,  and  traitoroufly, 
imagine  and  compafs  the  Death  of  his  moft  fa- 
cred Majefty. 

And  for  the  accomplifhing  and  executing 
their  faid  traitorous '  Purpofe,  they,  the  faid 
James  Earl  of  Derwentwater,  and  William  Lord 
Widdrington,  William  Earl  of  Nithifdale,  George 
Earl  of  Wintoun,  Robert  Earl  of  Caqvwatb, 
William  Vifcount  Kenmure,  William  Lord 
Nairn,  did,  in  or  about  the  faid  Months,  or 
fome  of  them  •,  and  at  divers  other  Times,  and 
in  divers  Places  within  this  Kingdom  -,  wickedly 
and  traitoroufly  agree,  confederate,  confpire, 
and  refolve,  together  with  many  other  evil- 
difpofed  Perfons,  to  raife,  excite,  and  levy, 
within  the  Counties  of  Teviotdale,  Northumber- 
land, Cumberland,  and  the  County-Palatine  of 
Lancqjler,  and  elfewhere,  within  this  Kingdom, 
a  moft  cruel,  bloody,  and  deftructiye'War  a- 
gainft  his  Majefty,  in  order  to"  d'epofe  and 
murther  his  facred  Majefty,  and  to  deprive  him 
of  his  Royal  State,  Crown,  and  Dignity. 

And  the  faid  James  Earl  of  Derwentwater, 
William  Lord  Widdrington,  William  Earl  of  Ni- 
thifdale, George  Earl  of  Wintoun,  Robert  Earl  of 
Carnwath,  William  Vifcount  Kenmure,  William 
Lord  Nairn,  their  Accomplices  and  Confederates, 
in  or  about  the  Months  aforefaid,  in  the  Counties 
aforefaid,  or  fome  of  them,  did  gather  together 
great  Numbers  of  his  Majefty's  Subjects,  and 
with  them  did  affemble  in  a  warlike  and  traito- 
rous Manner,  in  order  to  raife  Tumults  and  Re- 
bellion within  this  Kingdom,  and  procured 
great  Quantities- of  Arms,  Ammunition,  and 
warlike  Inftruments,  at  the  Times  and  Places  a- 
10  K  aforefaid, 
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^ij-  forefaid,  or  fome  of  them  -,  and  did  form  and 
f^f^l1'  compofe,  or  did  afilft  in  the  forming  and  com- 
^yr>/^J  pofing  an  Army  of  Men,  confuting  of  his 
Majefty's  Liege  Subjects,  in  order  to  wage  War 
againft  his  faid  Majefty,  for,  and  in  Behalf,  and 
in  Favour  of  the  faid  Pretender  to  the  Crown  of 
thefe  Realms  •,  and  the  faid  laft-mentioned  Con- 
fpirators,  their  Accomplices  and  Confederates, 
at  the  Time  and  Times,  and  Places  aforefaid, 
and  at  divers  other  Times  and  Places  within  this 
Kingdom,  did  malicioufly  and  traitoroufly 
make,  levy,  and  raife  War  and  Rebellion  a- 
gainft  his  moft  facred  Majefty  ;  and,  in  a  war- 
like and  hoftile  Manner,  did  march  through 
and  invade  feveral  Parts  of  this  Kingdom,  and 
did  unlawfully  take  and  feize  the  Horfes,  and 
other  the  Goods  and  Chattels  of  many  of  the 
peaceable  and  good  Subjects  of  his  Majefty  ;  and 
in  other  Places,  did  take  and  feize  from  his 
Majefty 's  faithful  Subjects,  Guns,  and  other 
warlike  Inftruments,  for  the  carrying  on  their 
traitorous  Purpofes. 

And  the  faid   laft-mentioned    Confpirators, 
their  Accomplices    and  Confederates,     during 
their  March  and  Invafion   aforefaid,    in   open 
Defiance  of  his  moft  facred   Majefty's  juft   and 
undoubted  Title  to  the  Imperial  Crown  of  thefe 
Realms,    did   wickedly   and   traitoroufly  caufe 
and  procure  the  faid  Pretender  to  be  proclaimed 
in  the   moft  publick  and  folemn   Manner,  as 
King  of  thefe  Realms ;  and,  in  feveral  Places, 
in  the  Counties  aforefaid,  or  fome  of  them,  did 
unlawfully  take  and  feize  from  his  Majefty's  Of- 
ficers of  the  Revenue,  the  publick  Money,   for 
the  Ufe  and  Service  of  the  faid  Pretender ;  and 
though  many  of  the  faid  Confpirators  were   a- 
vowed  Profeflbrs  of  the  Popifh  Religion,  yet, 
the  more  effectually  to  cover  and  difguife  their 
moft  wicked  and  traitorous  Defigns,  and  to  de- 
lude his  Majefty's  Subjects,  they  did  prevail  on, 
and  procure  feveral  Men  in  holy  Orders,    Mi- 
nifters  of  the  Church  of 'England,  and  who  had, 
before  that  Time,  abjured  the  faid  Pretender, 
to  accompany,  countenance  and  abet  the  faid 
moft  traitorous  Enterprize;    and,     in    feveral 
Places,    in  the  Counties  aforefaid,    where  the 
faid  Confpirators,    their  Accomplices  and  Con- 
federates then  were,  to  pray  for  the  faid  Preten- 
der, in  publick  Churches,  as   King    of  thefe 
Realms. 


And  the  faid  laft-mentioned  Confpirators,  1715. 
their  Accomplices  and  Confederates,  did,  in  or  2  Geo.  I 
about,  the  9th,  loth,  nth,  12th,  or  13th  ofV-rvN-' 
Nmember  aforefaid,  traitoroufly  feize  and  pof- 
fefs  themfelves  of  the  Town  of  Prefton,  in  the 
County-Palatine  of  Lancafter,  againft  his"  Ma- 
jefty, and  did  then  and  there,  in  a  warlike  and 
hoftile  Manner,  levy  War,  oppofe,  engage, 
and  fight  againft  his  Majefty's  Forces  ;  and  did 
then  and  there  caufe  and  procure  a  miferable 
and  horrid  Slaughter  and  Murther  of  many  of 
his  Majefty's  faithful  Subjects  ;  againft  the  Duty 
of  their  Allegiance,  fcfr .  Of  all  which  Treafons, 
the  Knights,  Citizens,  and  BurgefTes,  in  Par- 
liament aflerri'bled,  did",  in  full  Parliament,  im- 
peach the  faid  Earl  of  Derwentwater  and  his 
laid  Accomplices. 

To  which  Articles  the   impeached  Lords  put  cfhe  Lordt 
in  their  feveral  Anfwers  ;    wherein  they  endea-  Anfwer  to 
vour  to  extenuate  their  Crimes,  by  fhewing,  \tiklm- 
was  a  rafh  unpremeditated   Enterprize;    and,*Mefa*w"' 
though  they  acknowledged  their  Guilt,  they  in-  _ 
fifted,  that  they  furrendered  on  a  Promife  <£fefT££ 
their     Lives :     However,    Sentence  was  pro-  Guilt, 
nounced  on   them  as  Traitors;    and,    on  the  "^  «r* 
1 8 th  of  February,  1 7 1 5- 1 6,  Writs  for  executing  con^mnt^ 
the   Earls    of  Derwentwater,    Nithifdale,    and 
Cafnwath,    the  Lord  Widdrington,    the  Lord 
Vifcount  Kenmure,  and  the  Lord  Nairn,    were 
delivered  to  the  Lieutenant  of  the  Tcwcr,    and 
the  Sheriffs  of  London  and  Middle/ex. 

On  the  twenty-fecond  of  the  fame  Month,  Petition! 
they  petitioned  both  Houfes  of  Parliament,  to  to  the  Par- 
intercede  with  his  Majefty  on  their  Behalf;  &nd  lament,  to 
the  Lords  addrefling  the  King  accordingly,  his  j^'* 
Majefty  anfwered,  That  on  this,    and  ail  other ZeLZds 
Occafions,  he  Jhould  do  what  he  thought  moft  con-  AdJre/s. 
fiftent  with  the  Dignity  of  his  Crown,    and  the 
Safety  of  his  People. 

And  the  Commons    adjourning  themfelves,  <?be  Com- 
to  avoid  being  importuned  by  the  Friends  of  the  mom  re- 
condemned  Lords  ;  an  Order  of  Council   was^  t0  in~ 
iffuedon  the  23d  Inftant,  for  the  executing  the'"^" 
Earl  of  Derwentwater,  the   Earl  of  Nithifdale,  Lords 
and  the  Lord  Kenmure,  the  next  Day  •,  and  the  Derwent- 
Lords  Derwentwater  and  Kenmure  were  execut- water  *"* 
ed  accordingly,  on  a  Scaffold  on  ^ower-Hill,^^^ 
on  the  24th  of  February;  but  the  Lord  Nithif-'lTd 'nU 
dale  found  Means  to  make  his  Efcape  the  Night  thifdale 
before  :    The  other  three   were  reprieved  from  e£"P"- 
Time  to  Time ;  and  at  length  discharged.  Therefi 

0  °  ,     reprieved. 
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Earl  of 
Win- 
tourw  Im- 
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fiver. 


The  Impeachment  of  George  Earl  of  Wintoun. 


He  o&s  the 
Part  of  an 
Ideot  at 
bit  'trial. 


AN  Impeachment  alfo  was  preferred  againft 
the  Earl  of  Wintoun,  of  the  fame  Tenor 
as  the  former :  In  Anfwer  to  which,  he  faid, 
He  was  forced  from  his  Houfe  by  the  King's 
Troops,  who  plundered  and  demolifhed  it  with- 
out any  Offence  given  j  and  he  was  obliged  to 
take  Shelter  among  the  Malcontents  in  his  own 
Defence,  but  had  no  trealonable  Defign  or  In- 
tention againft  his  Majefty  :  That  he  did  not  fo 
much  as  fire  a  Piftol  at  Pre/Ion,  or  elfewhere  j 
and  furrendered  himfelf  there  to  General  Wills, 
being  confcious  of  his  Innocence. 
He  behaved  himlelfat  his  Trial,  which  be- 
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gan  the  15th  of  March,  for  the  moft   Part  like 
an  Idiot ;  but  infilled,  That  he  furrendered  on  a 
Promife  of  Mercy :  Whereupon  the  Managers 
for  the  Commons  examined  their   Witneffes  •, 
and  proved,  that  his  Lordfhip  was  as  active  in  q-he  FaS% 
the  Rebellion  as  the  reft,  and  did  not  appear  to  proved  a- 
be  defective  in  his  Senfes  at  that  Time:  They g^infthim. 
alfo  produced  the  Generals   and   Officers,     to 
prove,  that  they  furrendered  at  Difcretion,  and 
had  no  Terms  granted  them  :  Whereupon  the  He  is  con- 
Lords  found  him  Guilty.  viHed; 

The  Lord  Wintoun  afterwards  moved  in  Ar-  movet  in 


reft  of  Judgment,  That  he 


was  fucb  a  Perfon,  Arrefi  of 
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he  <w-*s 
non  com 
pos; 
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ception ci- 
ver  ruled. 

ObjeBs 
that  the 
7ime  was 
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tained. 


His  Court' 
felpermit- 
ed  to  ar 
gue  this 
i'oint. 


againfi  -whom,  by  Law,  Judgment  ought  not  to  be 
given ;  or,  in  other  Words,  That  he  was  Non 
compos;  and  defired  hisCounfel,  Sir  Conftantine 
Phipps,  might  fpeak  to  that  Point :  Bat  Sir 
Conftantine  beginning  to  fpeak,  was  reprehend- 
ed for  it ;  and  the  Lord  Wintoun  was-  told, 
That  this  was  a  Point  of  Fad,  and  not  of 
Law ;  and  that  their  Lordfhips  were  of  Opinion, 
That  be  was  fuch  a  Per/on,  againft  whom  Judg- 
ment of  Death  for  High  Treafon  ought  to  be  pro- 
nounced. 

Then  the  Lord  Wintoun  faid,  That  his 
Counfel  were  ready  to  offer  in  Arreft  of  Judg- 
ment, That  the  Impeachment  wets  inefficient,  be- 
caufe  the  Time  of  committing  the  Treafon  was  not 
laid  with  fufficient  Certainty  in  the  Impeachment. 

Whereupon  the  Lord  High  Steward  intimat- 
ing to  the  Prifoner's  Counfel,  That  they  were 
at  Liberty  to  fpeak  to  that  Point  •,  Sir  Conftan- 
tine Phipps  faid,  We  humbly  apprehend  the  Im- 
peachment againft  the  Noble  Lord  at  the  Bar, 
to  be  infufficient ;  it  is  fo  uncertain,  that  no 
judgment  can  be  given  upon  it:  In  Indictments, 
even  for  Trefpaffes,  the  Law  requires  the  cer- 
tain Day  when  the  Offence  is  fuppofed  to  be 
committed  to  be  alledged  •,  and,  if.  a  particular 
Day  be  not  laid,  the  Indictment  is  infufficient: 
And,  if  fuch  Certainty  is  required  in  Offences  of 
the  moft  minute  Nature,  much  more  in  Capital 
Crimes ;  and  efpecially  in  Treafon,  with  which 
this  Noble  Lord  is  charged. 

One  Reafon  why,  in  Indictments  for  High 
Treafon,  a  certain  Day  mould  be  affigned,  is 
for  the  Advantage  of  the  Prifoner;  that  being 
apprized  of  the  Time  when  thofe  Facts  are  fup- 
pofed to  be  committed,  he  may  be  the  better 
able  to  make  his .  Defence  :  He  may  poflibly 
prove  he  was  in  another  Place,  or  in  other 
Company,  at  the  Time  he  is  charged  with  com- 
mitting the  Treafon  ;  or  may,  by  other  Circum- 
ftances,  make  his  Innocence  appear. 

Another  Reafon  is  for  the  Benefit  of  the 
Crown,  that  it  may  be  known  to  what  Time 
the  Forfeiture  fhall  relate  -,  for  if  there  be  no  pre- 
cife  Time  alledged  in  the  Indictment,  the  For- 
feiture can  relate  no  further  than  to  the  Judg- 
ment. 

Indictments  have  been  held  infufficient  for 
Jefs  Faults  than  not  fpecifying  the  Day  :  But  I 
will  not  trouble  your  Lordfhips  with  citing 
Authorities  :  For  there  is  not  a  Gentleman  of 
the  long  Robe,  but  will  agree,  an  Indictment 
for  any  Capital  Offence- is- erroneous,  .if  the  Of- 
fence be  not  alledged  to  be  committed  on  a  cer- 
tain Day. 

My  Lords,  an  Attainder  upon  an  Impeach- 
ment, fubjects  the  Offender  to  the  iame  Punifh- 
ment  and  Forfeitures,  as  ao  Attainder  upon  an 
Indictment;  and  there  mould,  therefore,  be  the 
fame  Certainty  in  one,  as  in  the  other:  And  if 
equal  Certainty  be  required  in  both,  we  flibmk 
it  to  your  Lordfhips,  whether  this  Impeachment 
be  not  erroneous  and  infufficient,  there  being  no 
certain  Time  alledged,  when  the  Treafon  or 
Overt-Acts  were  committed. 

The  Treafon  alledged,  is  confpiring  and  i- 
magining  the  Death  of  the  King:  And  the  Im- 
peachment fets  forth,  That  this  Noble  Lord 
did,  in  or  about  the  Months  of  September,  Oc- 
tober, or  November,  1715,  together  with  others 
in  the  Impeachment   named,  traitoroufly  com- 


pa'fsand  imagine  the  Death  of  his  moft   facred     '715. 
Majefty:  That  he  did,    in  or  about   the  faid  z  Gco-  f 
Months,  or  fome  of  them,  together   With   the  L*~v'"w 
reft,  agree  and  confederate  to  levy  War  againft 
his  Majefty :  That  in  or  about  the  faid  Months, 
or  fome  of  them,  this  Noble  Lord,  with  others, 
did   levy  War,    and    march    through   feveral 
Parts  of  this  Kingdom,  and  did   proclaim  the 
Pretender  to  be  King  :  And  that  on  or  about  the 
9th,    loth,   nth,   1 2th,    or  13th   of  the   faid 
Month  of  November,  this   Noble   Lord,    with 
others,  did  feize  and  poffefs  themielves  of  the 
I  Town  of  Prefton,  and  fought  againft   his  Ma- 
jefty's  Forces. 

As  to  the  firft  Overt-Act :  Can  any  thing  be 
.more  uncertainly  alledged,  than  to- fay,  Thac 
the  Confpirators  did,  in  or  about  the  faid 
Months,  or  fome  of  them,  and  at  divers  othef 
Times  and  Places  within  this  Kingdom,  confe- 
derate, &c.  to  levy  War  ? 

The  next  Overt- Act,  which  is  actual  levying 
of  War,  is  not  laid  with  greater  Certainty.  And 
as  to  the  third,  the  proclaiming  the  Pretender* 
there  is  no  certain  Time  or  Place  alledged, 
when  or  where  the  Pretender  was  proclaimed  j 
but  only  that  it  was  during  their  March  and  In- 
vafion.  The  laft  Overt- Act,  the  feizing  of 
Prefton,  feems  to  be  laid  with  greater  Certainty  ; 
but  then  the  Words  or  about  leave  it  at 
large :  For  no  Man  can  tell  how  many  Days 
may  be  included  in  thefe  Words  or  about. 

We  apprehend,  a  Charge  of  this  High  Na- 
ture, ought  not  to  be  alledged  with  fuch  Uncer- 
tainty 5  x  and  that  the  Impeachment  is  as  erro- 
neous as  an  Indictment  would  be :  I  do  not 
pretend  to  any  great  Skill  in  Parliamentary  Pro- 
ceedings-, but  I  never  faw  a  Charge  exhibited  in 
any  other  Court  in  fo  uncertain  a  Manner,  un- 
lefs  in  Libels  in  the  Ecclefiaftical  or  Admiralty 
Courts,  which  cannot  influence  the  Cafe  before 
your  Lordfhips,  this  being  a  Proceeding  accord- 
ing to  the  Courfe  of  the  Common  Law. 

Mr.  Att.  Gen.  My  Lords,  we  are  upon    an  ^  * 
Impeachment,    and  hot  an   Indictment.     Thsfwerof 
Courts  below  have  fet  Forms,  which  have  pre-  Mr.  At- 
vailed  for  a  long  Courfe  of  Time,  and  are  there-  tol™y*° 
by  become  the  Forms  by   which  thofe  Courts  [1'^' 
are  to  govern   themfelves  •,     but  it  was  never 
thought,  that  their  Forms  had  any  Influence  on 
the  Proceedings  of  Parliament.     In  the  Reign  of 
Richard  II.  it  is  faid  in  the  Records  of  Parlia- 
ment, That  Proceedings  in  Parliament  are  not 
to  be  governed  by  the  Forms   in  Weftminfter- 
Hall:  And  though  it  is  ufual  in  the  Courts  be- 
low, to  alledge  a  certain  Day,  yet  they  add 
Cand   at  divers   other  Days  and  Times  J  -t   and 
that  Day  which   is  laid,    is  not  material';    fot 
they  are  riot  bound  to  prove  the  Crime  commit- 
ed  on  that  Day,  but  .may  prove  xhe  Defendant 
guilty  at  any  Time,  either  before  or  after    the 
Day  laid  in  the  Indictment. 

As  to  Dr.  SachevereWs  Cafe,  there  was  an 
Exception  taken  to  the  Impeachment  for  Uncer- 
tainty-,  and  it  was  argued,  from  the  Forms 
of  the  Courts  in  Weftminfter-Hall,  That  where 
Indictments  were  for  Words  fpoke  or  writ,  the. 
Words  muft  be  laid  as  they  were  fpoke  or  wrote, 
according  to  the  Opinion  of  the  Judges:  But 
it  was  reiblved  to  be  otherwife  in  the  "Court  of 
Parliament ;  and  they  were  not  bound  but  by 
their  awn  Forms. 

As 
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1 71 5'         As   to  their  Objection,    That    there  is  no 
i  Geo.  I.  Tjme  jajd  for  fome  0f  tne  Overt- Acts,  I   think 
^^"^"^  there  is  a  certain  Day  when  Prefton  was  feized  : 
And,  in  the  inferior  Courts,  it  is  held,  That  it 
is  not  neceffary  there  mould  be,  a  Day  and  Place 
alledged  for  every  Overt- Aft  :  We  think  there- 
fore this  Objection  has   no  Weight,    efpecially 
in  the  Cafe  of  an  Impeachment.    Your  Lordfhips 
have  already  given  Judgment  againft  fix  upon 
this  Impeachment,  and  it  is  warranted  by  Prece- 
dents in  Parliament :  Therefore  we  infill,   that 
the  Articles  are  good  in  Subftance,  and  accord- 
ing to  the  Forms  of  Parliament. 
<fhe  Reply       To  this  Anfwer  of  Mr.  Attorney,   Sir  Con- 
ofthePri- jianting  replied,    I  don't  remember  I  faid  the 
^Counfel      ®*y  ^  *n  c^e  Indiftment  was  material  •,  for  I 
never  thought  it  fo  material,  that  there  was  a 
Neceffity  to  prove  the  Treafon  to  be  committed 
upon  that  very  Day :  But,  I  conceive,  the  Day 
laid  in  an  Indictment,  ought  to.be  very  near  the 
Time,  ifnot  upon  the  very  Day,  the  Treafon  is 
fuppofed  to  be  committed:  And  I  take  the  con- 
flan  t  Practice  to  be  fo. 

All  the  Gentlemen  who  havefpoke  in  Anfwer 
to  me,  have  admitted,  that  in  Indiftments  for 
Treafon,  a  certain  Day  is  always  alledged : 
But  the  honourable  Gentleman  that  fpoke  firfl, 
makes  a  Difference  between  an  Indiftment  and 
an  Impeachment  •  becaufe  an  Impeachment  is  a 
Parliamentary  Proceeding,  and  the  Parliament 
is  not  tied  up  to  fuch  drift  Forms  as  the  Courts 
below  :  But  I  fubmit  it  to  your  Lordfhips  Judg- 
ment, Whether  an  Impeachment,  by  which  a 
Noble  Peer  is  to  be  attainted,  ought  not  to  be 
as  certain  as  an  Indiftment,  by  which  a  Common- 
er is  to  be  attainted  ?  And  whether  by  the  Lex 
Parliamentarian  as  much  Certainty  is  not  requir- 
ed in  one  Cafe  as  the  other  ?  As  to  the  Impeach- 
ment of  the  Lord  Stafford,  that  began  with  an 
Account  of  the  Plot  in  general ;  and,  in  that 
Cafe,  a  general  Allegation  was  fufficient :  But 
whether  the  particular  Part  which  my  Lord 
Stafford  had  in  that  Plot,  be  not  more  certainly 
alledged,  I  cannot  take  it  upon  my  Memory  to 
fay  :  Nor  is  it  material ,;  for  it  is  admitted,  that 
ho  Objeftion  was  made  to  that  Impeachment 
for  the  Uncertainty  of  the  Charge:  If  fuch  an 
Objeftion  had  been  made,  and  over-ruled,  it 
would  have  been  a  full  Anfwer  to  us ;  but  there 
being  ho  Notice  taken  of  it,  our  Objeftion  is  as 
ftrong,  as  .if  that  Cafe  had  never  happened.    As 
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to  that  Part  of  the  Impeachment  which   relates 
to  the  taking  of  Prefton,  though  that  feems  more  2 
certain   than    any   other    Overt- Aft,     yet  the 
Words   or   about   leave   it  at  large,    and   ren- 
der it  uncertain. 

Mr.  Att.  Gen.  My  Lords,  the  learned  Mr.  M<*- 
Gentlemen  now  agree,  that  the  particular  Day  "V  reJnns' 
in  an  Indiftment  is  but  Form,  and  that  the 
Faft  may  be  proved  any  Day,  before  or  after ; 
confequently  the  Prifoner  gets  or  lofes  nothing, 
by  having  a  Day  charged  or  omitted :  He  mud 
provide  for  his  Defence,  as  if  no  Day  was  laid  : 
And  fince  it  is  immaterial  in  Indictments,  it 
mud  be  fo  in  Impeachments.  As  to  the  An- 
fwer given  of  my  Lord  Stafford's,  Cafe,  That 
.  this  Point  pzfftdfub  Silentio  :  If  that  Impeach- 
ment had  not  been  thought  good,  he  had  the 
Aflldance  of  learned  Counfel,  well  able  to  ad- 
vifehim  ;  and  who  certainly. would  have  taken 
the  Exception.  Here  is  no  Uncertainty  that 
can  be  to  the  Difadvantage  of  the  Prifoner  :  The 
Impeachment  is  agreeable  to  the  Forms  of  Par- 
liament ;  he  has  pleaded  to  it,  and  your  Lord- 
fhips have  found  him  guilty. 

Then  the  Lord  High  Steward  demanding  of 
the  Lord  Wintoun,  If  he  had  any  thing  elfe  to 
offer  in  Arred  of  Judgment  ?  Lord  Wintoun 
anfwered,  If  you  pleafe  to  ask  my  Counfel, 
they  will  tell  you.  The  Lord  High  Steward 
replied,  You  have  been  told  often,  that  the 
Point  you  would  have  your  Counfel  fpeak  to, 
mud  be  propofed  by  yburfelf:  Whereupon 
Lord  Wintoun  anfwered,  Since  your  Lordfhip 
will  not  allow  my  Counfel,  I  know  nothing  j 
and  then  t  he  Court  adjourned. 

The  Court  fitting  again  at  Five  in  the  After- 
noon, the  Lord  High  Steward  informed  the 
Prifoner,  'That  what  he  had  moved  in  Arred  of 
Judgment  was  over-ruled :  And  having  made  a 
Speech  upon  the  Occafion,  pronounced  Sentence 
on  the  Lord  Wintoun  as  a  Traitor. 

The  Prifoner  having  been  revived  from  Time  to 
Time,  made  his  Efcape  out  of  the  Tower,  on  the 
\th  of  Augufi,  1 71 6,  and  went  over  to  France! 

It  being  as  much  too  foon  to  make  Remarks  on 
the  1  rials  of  the  loft  Reign,  as  to  write  the  Hiftory 
of  it,  IJhall  only  give  a  Jhort  Abftra'tJdf  the  re- 
maining Trials^  as  I  have  done  of  this,  and  defer 
giving  a  fuller  Account  of  them  to  a  more  convenient 
Seafon. 
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Gea i.  The  Trial  of  Francis  Francia  (generally  efteemed , gj 
a  Jew')  for  High-Treafon,  at  the   Old-Baily,  London,  on 
the  2  2d  of  January,  1 7 1 6.     3  Geo.  I. 


*The  In- 
diftment. 


H 


E  was  indifted  by  the  Name  of  Francis 
Francia,  of  London,  Merchant,  of  High 
Treafon,  in  compaffing  the  Death  of  the  King ; 
and,  for  that  End,  confulting  with  divers  o- 
tber  Traitors,  to  raife  a  War  and  Rebellion  in 
the  Kingdom,  in  Favour  of  the  Pretender  :  He 
was  alfo  charged  with  foliciting  to  procure 
Arms,  Ammunition,  and  Money  from  France, 
to  fupport  the  faid  War  ;  and  with  compofing 


and  writing  feveral  treafonable  Letters,  -fighi- 
fying  the  Refolutions  of  himfelf  and  his  Accom- 
plices, and  requiring  the  Aid  of, For. '  griefs  in 
the  faid  intended  War  -,  and  with  fencing  the 
faid  Letters  beyond  Sea,  and  caufmg  them  to  be 
delivered  to  their  Correfpcndents  in  France ;  a- 
gaind  the  Duty  of  his  Allegiance,  &c. 

The  principal  Evidence  againd  Francia;  were  ™e  Evt~ 
fome  French   Letters  direfted  to  him,    and  a ^ainu'him 

Book  kit  Letters. 
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1716.  Book  wherein  he  entered  his  Foreign  Letters  ; 
3 Geo.  I.  which  the  Meffenger  found  in  a  Clofet  in  his 
IS~V~\J  Room,  when  he  apprehended  the  Prifoner. 
Francia  acknowledged  that  he  received  thofe 
Letters  which  jvere  directed  to  him:  And  that 
fome  of  the  Letters  in  the  Book  were  entered  by 
himfelf,  and  fome  of  them  by  his  Son. 

In  the  Prifoner's  Examination  alfo  before  the 
Secretaries  of  State,  which  was  read  in  Evi- 
dence againft  him,  he  confeffed,  That  he 
received  feveral  Letters  in  Covers  from  the 
Abbot  Butler ;  directed  to  Mr.  Edward  Harvey 
of  Combe  :  And  that  he  conveyed  feveral  Letters 
from  Mr.  Harvey  to  the  Abbot :  That  he  con- 
veyed Letters  alfo  from  Mr.  Harvey  to  the 
Abbot :  That  he  conveyed  Letters  from  Mr. 
Harvey  to  the  Duke  D'Aumont  in  France,  di- 
rected to  M.  B'Aulmay,  alias  Pay en,  at  Paris, 
and  received  Letters  from  Duke  D'Aumont  for 
Mr.  Harvey. 

That  about  two  Months  fince,  this  Method 
was  altered  •,  and  Payen,  inftead  of  inclofing  the 
Anfwers  to  Mr.  Harvey  in  Covers,  wrote  only 
to  the  Prifoner,  directing  him  to  fhew  the  Let- 
ters to  Mr.  Harvey,  which  he  did. 

That  in  thefe  Letters  directed  to  the  Prifoner, 
and  ordered  to  be  fhewn  Mr.  Harvey,  he  un- 
,  derftood  the  initial  Letters  M.  H.  flood  foriVfr. 
Harvey,  D.  D.  for  the  Duke  of  Ormond,  and 
M.  B.  for  my  Lord  Bolingbroke :  And  be  verily 
believed,  the  Subject  of  thefe  Letters  was  the  De- 
fign  of  the  Pretender  to  invade  his  Majeftfs  Bo- 
minions:  And,  in  another  Examination,  he  de- 
pofed,  That  a  Letter  of  Mr.  Harvey's  was  left 
with  him  to  be  forwarded  to  the  Abbot  Butler 
in  France,  (which  was  found  in  the  Prifoner's 
CuftodyJ:  And  that  he  believed  by  the  Number 
112  in  his  Letter  was  meant  Duke  D'Aumont, 
by  No.  6.  the  late  French  King,  by  No.  17.  the 
Tories,  by  No.  8.  the  Pretender,  by  No.  p.  his 
Majefty. 

Then  the  faid  Original  Letter  of  Mr.  Harvey's 
was  read  ;  wherein  he  fhews  a  great  Regard  for 
the  Interefl  of  the  French  King  and  the  Preten- 
der.    Several  of  the  Letters  from  Pay en  to  the 
Prifoner,    with  the  Copies   of  his  Anfwer  to 
them  entered  in  the  Prifoner's  Book,  were  read 
alfo;  wherein  the  Prifoner  himfelf feems  felici- 
tous for  the  Pretender's  Intereft,  and  laments  the 
Lofs  they  had    fuftained  by  the  Death  of  the 
French  King. 
7he  Prfi-      After  the  reading  thefe  Letters,  the  Prifoner's 
»er's  Ex-   Counfel   took  Exceptions  to   the  Indictment, 
cefthm  to  That  he  was  indicted  as  a  Native  of  England  ; 
the  lnaa-  wnereas  ne  was?  [n  Truth,  an  Alien  •,  and  pro- 
Proves  he  duced  WitnefTes  to  prove  he  was  born  at  Bour- 
<wai  an      deanx  in  France. 

Alien.  His  Counfel  alfo  obferved,  That  there  was 

theJ]D~-    ncth'ng  °f  tne  Treafon  in  the  Letters  entered  in 
fewe  by     ms  Book  :  And  as  to  what  was  contained  in  the 
bhCounfel.  Letters  he  received,  if  there  was   Treafon  in 
them,  that  could  not  affect  him  •,  he  could  not 
help  People's  directing  Letters  to  him  :  How- 
ever, a  great  Part  of  the  Letters  concerned  only 
Horfes  and  Dogs,  and  a  Suit  in  Chancery  ;  and 
they  could  prove  that  the  Book  was   not  wrote 
by   him.      They  alfo  produced  Witnelfes    to 
.   fhew  the  Prifoner  was  threatened  and   tampered 
with  by  fome  great  Men,  and  received  Money 
of  them  to  accufe  Mr.  Harvey  :  They  obferved 
alfo  that  Mr,  Harvey,  who   was  reprefented  to 


be  the  Promoter  of  this  treafonable  Correfpon-     1716". 
dence,    was  at  Liberty,     and  not  fo   much  as  3  Geo.  r, 
brought  to  a  Trial  5  from  whence  they  inferred,  s-^rV>^' 
the  Government  did  not  imagine  this  Correfpon- 
dence  to  be  treafonable. 

'They   infinuated    alfo,     That  Francia    was  m 
wheedled  to  fign  his  Examination,  and  promif- 
ed,  that  itfhould  not  be  produced  as  Evidence 
againft  him. 

To  this  Defence,  the  King's  Counfel  replied,  TheRepiy 
That  the  Evidence  confided  of  Letters  wrote  by  of  the 
the  Prifoner  to   his  Correfpondents  in  France  -,^!n^s 
and  of  Letters  wrote  to  him  by  thofe  Correfpon-  i^qJ* 
dents,  fignifying,  the  Receipt   of  Letters  wrote  fef!ce. 
by  the  Prifoner,  touching  this   traitorous   De- 
fign :  That  for  Proof  of  the  Letters  wrote  by 
the  Prifoner,  they  had  produced  his  own  Copy- 
Book,  wherein  they  Were  entered  by  himfelf  or 
his  Son  ;  which  was,  indeed,  fo  rare  a  Way  of 
perpetuating  the  Teftimony  of  Treafon,    as  he 
thought  the  like  Evidence  was  never  to  be  ex- 
pected again. 

That  they  had  produced  the  original  Letters 
from  D'Aulmay  to  him,  and  which  he  confeffed 
to  have  received :  That  thefe  were  an  Evidence 
that  the  Prifoner  fent  fuch  Letters  as  are  men- 
tioned in  D'Aulmay's  Letters  ;  for  thefe  were 
Anfwers  to  them,  and  tallied  exactly  as  to 
Dates,  Circmftances,  and  Subject. 

That  if  the  Prifoner  had  received  but  one 
treafonable  Letter,  his  concealing  it  would  have 
been  but  Mifprifion  of  T/reafon :  But  receiving 
fo  many,  in  every  one  of  which  the  Writer 
charges  him  with  writing  High  Treafon  ;  and 
the  Prifoner  preferving  and  concealing  thefe 
Letters,  was  a  flrong  Evidence  of  his  Approba- 
tion and  AfTent  to  that  Treafon  :  And  fo  it  is, 
where  a  Man  falls  accidentally  into  the  Compa- 
ny of  Traitors,  and  hears  treafonable  Difcourfes, 
this  is  but  Mifprifion,  if  he  conceals  it  ;  but  if 
he  meet  them  a  fecond  Time  at  their  treafonable 
Confults,  he  is  guilty  of  High  Treafon,  becaufe 
this  fhews  an  Approbation  of  the  Thing,  as  was 
refolved  in  Sir  Everard  Digby's  Cafe. 

And  though  it  had  been  objected,  he  was 
not  anfwerable  for  what  others  wrote ;  this  was 
a  Miflake :  For  if  what  was  written  was  Trea- 
fon, it  was  his  Duty  to  difclofe  it ;  and,  if  he 
did  not,  but  continued  to  receive  fuch  Letters,  it 
was  a  clear  Proof  of  his  traitorous  Correfpon- 
dence,  and  by  that  he  made  the  Treafon  his 
own  :  And  though  it  was  pretended,  he  was  on- 
ly the  Conveyer  of  Mr.  Harvey's  Letters,  the 
contrary  appeared  from  the  Letters  themfelves  ; 
and  fhewed,  that  the  Correfpondence  was  his 
own,  and  carried  on  by  himfelf. 

And  as  to  the  Intention  of  thefe  Letters, 
though  it  was  faid,  they  related  to  Dogs  and 
Horfes  ;  it  was  true,  one  of  Mr.  Harvey's  Let- 
ters was  about  Dogs  and  Horfes  ;  but  even  in 
that,  there  was  a  good  deal  of  Treafon  inter- 
mixed :  And  as  to  his  own  Letters,  it  was  not 
to  be  expected  in  a  treafonable  Correfpondence, 
that  Men  mould  fpeak  out  plain  ;  fome  Cant  was 
neceffary  to  drefs  it  up  in.  Neither  he,  nor  his 
Counfel,  had  offered  at  the  Interpretation  of  a- 
bove  one  in  the  whole  Packet ;  and  that  they 
would  interpret  contrary  to  the  very  Grammar 
and  Senfe  of  it :  But  was  the  Meaning  of  thefe 
Letters  doubtful  -,  He  himfelf  fufficiently  ex- 
plained them,  when  he  confeffed  the  Subject 
10  L  Matter 
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1 716.    Matter  of  them  to  be,  the  Defign  of the  Pretend- 

3  Geo.  I.  er  t0  invacie  jjjs  Majefty' s  Dominions. 

^O^ff      The  Lord  Chief  Baron  then  fummed  up  the 

Baton's      Evidence,  and  obferved,  That  if  a  Man  is  pri- 

DWe&iom  yy  to  a  treafonable  Defign,    and  affents  to  it, 

to  the  Jury.  en(j  contributes  to  the  carrying  it  on,  it  is  High 

Treafon :    Indeed  where  one  had  only  a  bare 

Knowledge  of  it,  without  any  other  Concern  in 

it,  and  concealed  it,  that  was  but  Mifprifion  of 

Treafon. 

He  faid,  it  was  plain  from  the  Letters,  that 
the  Caufe  ,of  the  Pretender  was  one,  and  the 
Caufe  of  the  Law-Suit  another  •,  and  thefe  Let- 
ters containing  fuch  treafonable  Matter,  and  be- 
ing written  to  him,  and  found  in  his  Cuftody, 
was  a  ftrong  Evidence  of  his  afFenting  and  con- 
triving to  bring  the  Pretender  over,  and  of  his 
having  writ  fuch  Letters  as  were  mentioned  to 
be  received  from  him. 

As  to  the  Prifoner's  being  an  Alien  born,  he 
thought  the  Proof  was  ftrong,  and  therefore  they 
fhould  find  that  Matter  fpecially,  for  the  Judg- 
ment of  the  Court,  and  find  the  other  Fact :  And 
if  they  believed  he  did  promote  the  Invafion,  or 
concealed  and  affented  to  that  Defign,  that  was  a 


confpinng  the  King's  Death,  and  the  Prifoner    i-itf. 
was  guilty  of  the  Treafon  charged  in  the  Indid-  3  Geo.  I. 
ment.  L/~V\J 

That  as  to  the  Threats  and  Promifes  made  to 
Franciay  by  my  Lord  Townfend  cr  Mr.  Buckley, 
they  had  abfolutely  denied  it,  and  their  Credit 
muft  be  weighed  againft  Simon  Franc: a  and  the 
two  Women  who  had  fworn  it. 

That  it  was  not  material  in  whofe  Hand  the 
Copy-Book  of  Letters  were  written,  if  it  contain- 
ed the  Copies  of  his  Letters,  as  he  had  ac- 
knowledged. He  concluded,  that  if  they  be- 
lieved the  Letters  to  be  wrote  to  him,  and  by 
•him,  and  that  they  contained  a  Correfpondence 
of  a  treafonable  Nature,  inciting  or  encouraging  a 
War  againft  the  King,  or  any  Thing  that  fhew- 
ed  he  was  privy  and  affenting  to  it,  then  he  was 
guilty  of  High-Treafon  ;  but  if  they  did  not 
believe  they  were  his,  or  that  they  did  not  a- 
mount  to  fuch  a  Correfpondence,  then  they  muft 
acquit  him. 

Then  the  Jury  withdrew,  and  returning  in- 
to Court  after  fome  Time,  gave  their  Verdict, 
that  the  Prifoner  was  Not  Guilty.  y  -• 

quitted. 


1717 
3  Geo 


Earl  of 

Oxford** 

ZTrial. 


him, 


?   Proceedings  againft  Robert  Earl  of  Oxford  and  Earl  Mor- 
timer, upon  an  Impeachment  for  High-Treafon,  and  other- 
High  Crimes  and  Mifdemeanors,   before  the  Houfe    of 
Peers,    in   the   Months   of   May    and    June,     17 17. 
3  Geo.  I. 

fnT"  H  E  firft  Article  of  Impeachment  charged, 


Articles 

againft  "       That  the  faid  Earl,  being  devoted  to  the 

French  King,  although  he  was  then  Lord  Trea 
furer,  and  a  Privy  Counfellor,  in  Breach  of  his 
Oath,  and  in  Defiance  of  the  feveral  Treaties 
made  with  the  Allies,  the  frequent  Advices  of 
Parliament,  and  the  Declarations  of  Her  Majefty, 
did,  in  the  Months  of  July  or  Auguft,  1711, 
malicioufly  form  a  treacherous  Confederacy  with 
other  evil-difpofed  Perfons  of  the  Privy  Council, 
to  make  a  feparate  and  definitive  Peace  with 
France,  without  communicating  the  fame  to  the 
Allies  ;  advifed  the  Queen  to  fend  Matthew  Trior 
to  France  in  a  clandeftine  Manner,  to  make  Pro- 
pofitions,  in  which  the  particular  Interefts  of 
Britain,  and  the  common  Interefts  of  Europe, 
were  betrayed,  and  an  Article  inferted,  that  the 
Secret  fhould  be  inviolably  kept  from  the  Allies ; 
and  thereby  put  it  in  the  Power  of  France  to 
create  Jealoufies  between  Her  Majefty  and  .her 
Allies,  and  deftroyed  that  Confidence  which  had 
fo  long  fubfifted  between  them. 

1.  That  the  French  King  thereupon  fending 
Mr.  Mefnager  to  England,  in  Augufi  or  Septem- 
ber following,  a  feparate  Treaty  was  figned  by 
the  faid  Mefnager  on  the  Part  of  France,  and  by 
the  Earl  of  Dartmouth  and  '  Mr.  St.  John,  two 
of  Her  Majefty's  Secretaries  of  State,  on  Behalf 
of  Her  Majefty,  by  Virtue  of  her  Sign-Manual 
only,  in  which  Treaty  the  Interefts  of  Britain 
were  given  up  to  France,  and  the  Duke  of  An- 
jou  admitted  King  of  Spain.     And  thus  the  Earl 


had  afiumed  Regal  Power,  in  treating  with  the 
Enemy  without  fufficient  Authority  from  Her 
Majefty. ;  and  by  the  faid  feparate  Treaty  did 
what  in  him  lay  to  diflblve  the  many  folemn 
Treaties  Her  Majefty  flood  engaged  in  to  her 
Allies. 

3.  That  the  Earl,  with  others,  contrived  a  Set 
of  general  Preliminaries,  to  be  figned  by  Mefna- 
ger, only  advifing  Her  Majefty  to  communicate 
them  to  theMiniflers  of  the  Allies  as  the  Ground 
of  a  general  Peace,  and  concealed  the  Treaty, 
figned,  as  abovefaid,by  the  faid  Mefnager  and  the 
Secretaries  of  State. 

4.  That  the  faid  Earl  did  declare  in  Her  Ma- 
jefty's  Name,  to  the  Minifters  of  the  Allies, 
That  fhe  had  made  no  feparate  Treaty  with 
France,  nor  would  make  any,  before  fhe  had 
complied  with  all  her  Engagements  to  her  Allies, 
and  given  them  an  Opportunity  of  making  good 
their  Pretentions  ;  by  which  falfe  AfTurances  he 
had  difhonoured  Her  Majefty,  by  whofe  Privi- 
ty the  faid  feparate  Treaty  with  France  had 
been  figned,  and  Her  Allies  grofly  abufed. 

5.  That  he  gave  Inftructions  to  the  Bifhop  of 
London  and  the  Earl  of  Strafford,  Her  Majefty's 
Plenipotentaries,  to  infift  that  Spain  and  the 
Weft-Indies  fhould  not  be  allotted  to  the  Houfe  of 
Bourbon  ;  whereas  the  Earl  had  at  that  Time  pri- 
vately agreed  with  France  that  Spain  and  the 
Weft- Indies  fhould  remain  to  the  Houfe  of  Bour- 
bon, and  prevailed  with  Her  Majefty  to  be  a 
Party  to  the  faid  private  Treatv. 

6.  That 
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17 1 7.  6.  That  Conferences  being  opened  upon  the 
3  Geo.  I.  mucuai  Engagements  of  the  Allies,  to  adt  in 
i^V^  Concert,  and  promote  their  common  Intereft, 
the  Earl  and  his  Accomplices  did,  notwithstand- 
ing, afterwards  promote  a  feparate  Negotiation 
of  Peace  with  France,  without  communicating 
it  to  the  Allies  ;  and  did  concert  with  the  Ene- 
my Terms  of  Peace  prejudicial  to  the  Intereft  of 
her  Majefty  and  her  Allies ;  whereby  the  good 
Effects  of  the  faid  general  Negotiations  were 
defeated. 

7.  That  he  confented  Spain  mould  remain  to 
the  Houfe  of  Bourbon,  on  condition  the  Duke 
of  Anjou  mould  renounce  his  Right  to  the  King- 
dom of  France,  though  it  had  been  declared  by 
the  Minifters  of  France  that  fuch  a  Renunciation 
would  be  invalid. 

8.  That  he  confented  to  the  fending  an  Or- 
der to  the  Duke  of  Ormond,  her  Majefty's  Ge- 
neral, not  to  fight  the  French  ;  and  to  the  fend- 
ing Orders  to  the  Bilhop  of  Brijiol,  her  Majefty's 
Plenipotentiary,  to  declare  to  the  Dutch  Mini- 
fters, that  her  Majefty,  from  their  Conduct, 
looked  upon  herfelf  to  be  under  no  Obligations 
to  them  ;  and  advifed  her  Majefty  to  difregard 
the  Representations  made  to  her  by  the  Dutch 
on  thoSe  Heads  •,  whereby  the  Progrefs  of  the 
Arms  of  the  Allies  was  ftopped,  and  the  moft 
favourable  Opportunity  loft  of  conquering  the 
Enemy  ;  the  Confidence  between  her  Majefty 
and 'her  Allies  was'  deftroyed,  the  French  King 
made  Mafter  of  the  Negotiations,  and  the  Af- 
fairs of  Europe  given  into  his  Hands. 

p.  That  he  caufed  the  Britijh  Troops  to  fepa- 
rate from  thofe  of  the  Allies,  and  refufed  to' 
pay  the  Auxiliaries  that  refufed  to  withdraw  with 
them  ;  and  by  that  Separation  the  Allies  were 
facrificed  to  the  French  at  Denain,  and  the 
Towns  of  Quefnoy,  Bouchain,  and  Doway  were 
loft. 

10.  That  he  advifed  the  Queen  to  fend  over 
Lord  Bolingbroke  to  France,  to  fettle  a  Sufpen- 
fion  of  Arms,  before  any  Terms  of  Peace  were 
made,  whereby  the  Safety  of  the  Kingdom,  and 
the  Proteftant  Succefiion,  was  expofed  to  the  En- 
terprizes  of  the  Enemy. 

11.  That  he  concerted  Meafures  with  the 
Court  of  France  for  delivering  up  Tournay  to 
them. 

1 2.  That  he  traitoroufly  adhered  to  the  Duke 
of  Anjou  in  the  Years  1710,  171 1,  and  1712, 
when  that  Prince  was  an  Enemy  to  this  King- 
dom, and  promoted  the  yielding  up  of  Spain 
and  the  Weft-Indies  to  him. 

13.  That  he  facrificed  the  Commerce  of  Great 
Britain  to  France  ;  and  particularly  confented  to 
their  Fifhing  at  Newfoundland,  and  the  yield- 
ing up  of  the  Ifland  of  Cape  Breton  to  them . 

14.  That  he  confented  to  the  yielding  up  of 
Sicily  to  the  Duke  of  Savoy ,  in  Prejudice  to  the 
Emperor,  and  ordered  the  Britifh  Fleet  to  afiift 
in  putting  the  Duke  in  Pofleffion  of  that  I- 
fland. 

15.  That  he  had  impofed  on  her  late  Ma- 
jefty,   and   induced   her  to   break   her    Royal 

Word,  given  to  her  Parliament  and  to  her 
.  Allies,  in  feveral  Inftances  ;  as,  where  he 
made  her  fay  in  a  Speech,  That  the  States  Ge- 
neral exprejfed  an  entire  Confidence  in  her  Negotia- 
tions ;  that  Jhe  would  do  her  utmoft  to  procure 
every  one  of  her  Allies  Satisfaction,   &c.   and  yet 


at  that  Time  a  feparate  Negotiation  had  been      161 7. 
carried  on  between  Britain  and  France  for  five  or  3  Geo.  I. 
fix  Months.     That  by  indirect  Arts  he  had  ob-  ^"v-^ 
tained   the  Approbation  of  Parliament   to   his 
dangerous  Practife,    and  expofed   her   Majefty 
and  her  People  to  the  Contempt  of  the  common 
Enemy. 

16.  That  the  Houfe  of  Peers  having  given 
their  Opinion  to  her  Majefty,  that  no  Peace 
could  be  fafe  or  honourable  if  Spain  and  the  Weft- 
Indies  were  allotted  to  the  Houfe  of  Bourbon-^  the 
Earl,  to  prevent  the  good  Effects  of  that  Ad-' 
vice,  and  in  order  to  obtain  fuch  further  Refac- 
tions on  the  Subject  of  Peace  as  might  promote 
his  fecret  Negotiations,  advifed  her  Majefty  to 
create  twelve  Peers*  who  took  their  Seats  on  the 
ad  of  January,  iJn->  to  which  Day  the  Houfe 
ftood  adjourned  ;  by  which  defperate  Advice  he 
perverted  the  true  End  of  the  Prerogative,  to 
the  Difhonour  of  the  Crown,  and  the  fubverting 
the  Conftitution  of  Parliaments. 

The  Commons  afterwards  exhibited  fix  addi-  , 

tional  Articles  againft  the  Earl,  of  the  following. 
Tenor  : 

1.  By  the  firft  of  which  they  charged  him, 
with  advifing  the  Queen  to  make  a  Detachment 
from  her  Troops  in  Flanders,  to  employ  them 
in  the  Reduction  of  Quebeck  and  Canada  in  the 
Year  1710  i  and  paying  28,000/,  on  Pretence  of 
purchafing  Arms  and  Merchandize  for  that  Expe- 
dition ;  and  that,  when  the  Enterprize  had 
proved  unfuccefsful,  and  it  appeared  the  Nation 
had  been  cheated  of  20,000/.  he  employed  his 
wicked  Arts  and  Credit  to  prevent  the  Commons 
enquiring  into  it. 

2.  That  Jie  advifed  her  Majefty  to  flap  a  War- 
rant to  John  Drummond,  Efq;  for  13,000/.  for 
fpecial  Services  relating  to  the  War,  which  he 
afterwards  applied  to  his  own  private  Ufe  ;  and 
then  prevailed  on  her  Majefty  to  fign  another 
Warrant,  reciting,  that  it  was  for  great  Services 
done  by  the  faid  Earl. 

3.  That  the  faid  Earl,  in  Augufl  17 12,  fent 
his  Creature  Mat.  Prior  into  France,  to  carry 
on  a  feparate  Negotiation  •,  prevailed  on  the' 
Queen  to  make  him  her  Plenipotentiary,  and 
corruptly  combined  with  him  to  defraud  her 
Majefty  of  great  Sums  of  Money  ',  prevailing 
on  her  to  fign  Warrants  for  the  Payment  of 
12,360/.  to  the  faid  Mat.  Prior,  between  Au- 
gufl 1 712  and  July  1714*,  which  exceeded  the 
Allowance  of  an  AmbafTador  of  Great  Britain  : 
And  that  he  prevailed  on  her  Majefty  to  fign 
Warrants  for  the  Payment  of  5,560/.  to  Thomas 
Harley,  his  Emiffary  and  near  Relation  •,  and 
for  the  Payment  of  divers  other  Sums  to  other 
Perfons  •,  thereby  introducing  a  Practice  highly 
prejudicial  to  the  Conftitution. 

4.  Whereas  the  Revenues  of  the  Excife  and 
Poft-Office  had  been  charged,  by  a  Grant  of  the 
late  King  James,  with  certain  Annuities  for  the 
Ufe  of  Queen  Mary  his  Confort,  but  were  after- 
wards fettled  by'  Act  of  Parliament  for  the  Sup- 
port of  the  Royal  Houfhold,  and  other  publick 
Ufes ;  he  the  laid.  Earl,  notwithstanding,  foon 
after  the  Conclufion  of  the  Peace,  holding  a 
Correfpondence  with  the  faid  Queen,  and  being 
in  the  Intereft  of  the  Pretender,  undertook  to 
procure  the  Payment  of  the  yearly  Sum  of 
47,000  /.  to  the  Ufe  of  the  faid  Queen  Confort 
for  Life;   and  did  advife  her  Majefty  Queen 

Anne* 
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*7i7-  Anne,  on  the  23d  of  December,  17 1 3,  to  fign  a 
3  Geo.  I.  Warrant  to  himfelf,  reciting  King  James's  Grant 
V-ry>^  for  the  Payment  thereof;  and  the  next  Day  the 
faid  Earl  figned  a  Warrant,  requiring  the  Au- 
ditor of  the  Exchequer  to  pafs  Debentures  for 
paying  one  Quarter  of  the  faid  Annuity  out  of 
the  Sum  of  500,000  /.  appropriated  by  Parlia- 
ment to  the  Payment  of  her  Majefty's  Debts  •, 
and  that  he  ordered  1000  /.  to  be  paid  to  Gual- 
tier,  the  French  Agent,  who  negotiated  that 
Affair  with  him,  and  was  an  EmifTary  of  the 
Pretender's. 

5.  That  he  advifed  her  Majefty  to  admit  Pa- 
trick Lawlefs,  as  a  publick  Minifter  from  Phi- 
lip King  of  Spain,  though  he  was  an  Irijh  Papift, 
and  had  ferved  in  Arms  againft  King  William  ; 
introducing  him  to  her  Majefty  under  the  Name 
of  Don  Carlo  Moro  ;  and  advifed  her  Majefty 
to  fign  a  Warrant  for  the  Payment  of  1000/.  to 
the  faid  Lawlefs,  and  did  often  negotiate  the 
moft  important  Affairs  of  the  Nation  with  him  ; 
and  by  thus  countenancing  the  fecret  Emiffaries 
of  the  Pretender,  did  greatly  encourage  his  open 
Adherents,  to  the  apparent  Danger  of  the  Prote- 
ftant  Succeffion. 

6.  That  he  treacheroufly  advifed  her  Majefty 
to  conclude  a  Peace  with  the  King  of  Spain, 
without  any  Security  for  the  Rights  and  Liber- 
ties of  the  Catalans  ;  and  advifed  her  to  fend 
Admiral  Wijhart  with  a  Squadron  of  Men  of 
War  into  the  Mediterranean,  to  favour  the  Re- 
duction of  Barcelona  and  the  Ifland  of  Majorca  ; 
and  her  Majefty,  contrary  to  her  folemn  and  re- 
peated Aflurances,  was  by  the  Earl'  prevailed 
on  to  abandon  that  diftrefled  People,  drawn  in 
and  engaged  by  her  own  Invitation  into  a  War 
with  the  Duke  of  Anjou,  for  the  Prefervation  of 
the  Liberties  of  Europe,  giving  them  up  a  Sa- 
crifice to  their  enraged  Enemy. 

For  all  which  the  Commons  impeached  him,£srV . 
IheEavtt  x.  To  the  firft  Article  the  Earl  anfwered, 
^tn/wer.  That  he  was  never  devoted  to  the  French  King, 
or  acted  contrary  to  his  Duty,  in  Defiance  of 
Treaties,  the  Advice  of  Parliament,  or  her  Ma- 
jefty's Declarations  from- the  Throne;  denies 
that  he  contrived  the  fetting  on  Foot  a  feparate 
Peace,  or  knew  of  any  fuch  ;  but  believes  that 
in  April,  171 1,  France  made  fome  Propofals  of 
Peace,  figned  by  Monfieur  Torcy,  Secretary  of 
State  to  the  French  King,  and  the  States  Gene- 
ral defiring  the  French  might  explain  thofe  Pro- 
pofals, her  Majefty  fent  Mr.  Prior  to  France  to 
obtain  an  Explanation  of  them  ;  but  denies  he 
advifed  the  Queen  to  fend  Mr.  Prior  to  make 
Propofitions  of  Peace  without  communicating 
them  to  the  Allies  ;  and  if  any  Inftructions  were 
given  to  Mr.  Prior  for  not  divulging  fome  Pro- 
pofitions which  concerned  Britain  in  particular, 
it  was  the  undoubted  Right  of  every  Member  of 
a  Confederacy  to  demand  particular  Advantages 
for  themfelves,  not  inconfiftent  with  their  Alli- 
ances, and  which  were  not  to  take  Place  but  on 
the  Conclufion  of  a  general  Peace ;  and  the  States 
General,  in  the  Treaties  of  1709  and  1710,  did 
the  like  for  themfelves  :  However,  he  believed 
the  Propofitions  relating  to  Britain  were  com- 
municated to  the  Allies,  and  her  Majefty  was 
fo  far  from  treating  feparately,  that  ftie  invited 
all  Parties  to  the  Congrefs. 

2.  He  admits  that  Mr.  Mefnager,  in  the  Year 
171 1,  brought  a  Letter  from  the  French  King  to 


her  Majefty,  acknowledging  her  Queen  of  Great  1717- 
Brnain,  and  therein  expreffed  his  Defire  of  a  5  Geo-  l<~ 
Peace.  He  denies  that  he  treated  with  Mr.  ,^v""s^ 
Mefnager  fecretly,  or  without  Authority,  or  that 
he  afTumed  Regal  Power,  or  advifed  a  feparate 
Treaty  ;  but  believed  there  was  a  Paper  ftiled, 
'■the  Anfiver  of  France,  to  the  Preliminary  De- 
mands of  Great  Britain  ;  to  which  was  fubjoined, 
A -Declaration  of  the  Queen's  Acceptance  of  thofe 
Preliminary  Articles  in  cafe  of  a  General  Peace  ; 
which  Declaration  was  figned  by  the  Secretaries 
of  State  :  But  whether  this  could  be  called  a  fe- 
parate Treaty,  he  fubmitted  to  their  Lordfhips  ; 
and  believes,  however,  that  the  Allies  had  early 
Notice  of  thefe  Propofals  ;  and  denies  that  the 
Interefts  of  Britain  were  given  up  to  France,  or 
the  Duke  of  Anjou  admitted  King  of  Spain,  by 
that  or  any  other  Treaty  ;  or  that  he  ever  en- 
deavoured to  difTolve  any  Treaties  her  Majefty 
was  engaged  in. 

3.  He  denies  he  advifed  the  preparing  gene- 
ral Preliminaries  to  be  figned  by  Mr.  Mefnager, 
to  difguife  the  carrying  on  any  private  Negotia- 
tion ;  but  believes  fome  preliminary  Articles, 
which  were  figned  by  Mefnager,  were  received 
by  her  Majefty,  and  communicated  to  the  Allies, 
as  the  Grounds  on  which  they  might  treat  of  a  ge- 
neral Peace  ;  but  why  the  advifing  the  receiving 
them  fhould  be  ftiled  impious,  he  could  not  con- 
ceive ;  and  if  any  Treaty  was  figned  by  the  Se- 
cretaries of  State  on  the  Part  of  England,  and  by 
Mefnager  on  the  Part  of  France,  he  did  not  ad- 
vife  the  concealing  it  from  the  Allies,  the  Coun- 
cil, or  the  Parliament ;  nor  did  he  advife  the 
offering  the  faid  Preliminaries  to  the  Allies  as 
a  Foundation  for  a  general  Peace,  or  advife  the 
Inftruclions  given  to  the  Earl  of  Strafford,  but 
believes  they  were  well  warranted  by  the  Truth 
of  the  Fads. 

4.  He  admits  there  was  fuch  a  Declaration 
made  by  the  Privy  Council  to  the  Dutch  Mini- 
fter as  is  mentioned  in  this  Article  •,  but  fays  it 
was  agreeable  to  Truth,  and  he  could  not  fee 
wherein  the  Articles  figned  by  Mefnager  and  the  Se- 
cretaries were  inconfiftent  with  it ;  or  how  her  Ma- 
jefty was  difhonouredjOr  her  Allies  abufed  thereby. 

5.  He  believes  the  Inftruclions  given  to  the 
Bifhop  of  Briftol  and  the  Earl  of  Strafford  were 
as  fet  forth  in  .this  Article,  and  that'  when  they 
were  inftructed  to  infift  that  Spain  and  the  Weft- 
Indies  fhould  not  be  allotted  to  the  Houfe  of 
Bourbon,  no  Treaty  had  been  made  whereby  it 
was  ftipulated  that  Spain  or  the  Weft-Indies  fhould 
remain  to  the  Houfe  of  Bourbon  ;  for  her  Maje- 
fty had  then  Grounds  to  believe,  that  King  P/;>z- 
lip  would  be  induced  to  quit  Spain  and  the  Weft- 
Indies  ;  and  denies  he  was  ever  privy  to  a  y  fe- 
cret Treaties  between  Great  Britain  and  f.-ancey 
whereby  any  Reproach  could  be  brought  on  the 
Crown,  or  any  Treaties  were  violated. 

6.  He  denies  he  knew  of  any  Negotiation  re- 
lating to  the  Peace,  which  was  carried  on  with- 
out communicating  the  fame  to  the  Alllies ;  or 
that  he  had  concerted  any  Terms  prejudicial  to 
her  Majefty,  or  her  Allies. 

7.  Though  he  did  not  advife  it,  he  faw  no 
Reafon  why  Spain  and  the  Weft- Indies  mignt 
not  be  left  to  the  prefent  PofTefibr,  rather  than 
a  War  be  continued,  which  was  fo  burthenfome 
to  the  People,  and  fo  impracticable  upon  the 
Foot  it  was  carried  on. 

8.  That   ' 
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8.  That  the  Piety  of  Her  Majefty  was  fuch, 
that  fhe  would  not  hazard  the  Blood  of  Her 
Subjects,  Without  the  greateft  Neceffity,  when 
ihe  had  fo  near  a  Profpeft  of  Peace ;  and  Ihe 
might  thereupon  fend*  Orders  to  the  Duke  of 
Ormonde,  not  to  engage  in  any  Siege  or  Battel ; 
which  fhe  was  as  much  at  Liberty  to  do,  as  the 
Deputies  of  the  States,  who  often  refufed  to  en- 
gage in  Siege  or  Battel,  on  fuch  Motives  as  they 
thought  reafonable ;  thbugh  the  Generals  of  the 
Allies,  and  their  own  Generals  in  particular, 
were  of  Opinion,  they' had  a  vifible  Advantage. 
However,  he  denies  he  advifed  the  fending 
thofe  Orders  to  the  Duke  oWrmonde,  or  the  Or- 
ders to  the  Bifhop  ofBriftol,  mentioned  in  this 
Article:  Nor  was  he  confcious  he  had  given 
any  Councils,  by  which  the  Progrefs  of  the  vic- 
torious Arms  of  the  Confederates  were  flopped  ; 
or  that  tended  to  deftroy  the  Confidence  be- 
tween Her  Majefty  and  Her  Allies. 

o.  To  the  Ninth,  he  fays,  The  Allies  fepar- 
ated  their  Forces  from  the  Duke  of  Ormonde, 
and  left  him  in  his  Camp  ;  the  Duke  and  the 
Britijh  Forces  did  not  march  away  from  them  : 
And  that  the  Generals  of  the  Auxiliaries  refufed 
to  continue  with  the  Duke,  or  obey  his  Orders ; 
and  it  mi^ht  proceed  from  the  Difobedience  of 
thofe  Troops,  that  Her  Majefty  did  not  think 
fit  immediately  to  pay  their  Arrears :  And,  he 
admits,  fome  of  the  Troops  of  the  Allies  were 
defeated  at  Denain ;.  and  that  the  Towns  of 
^uefnoy,  Boucbain,  and  Doway,  were  afterwards 
retaken  by  the  French. 

io.  He  admits  there  was  a  Sufpenfion  of 
Arms  for  four  Months,  agreed  on  the  12th  of 
Auguft,  1 71 2,;  which  was  the  Continuance  of  a 
former  CefTation,  into  which  Her  Majefty  in- 
vited the  Allies  -,  and,  it  was  ufual  for  Princes 
at  jWar,  to  defire  fuch  a  CefTation  of  Arms, 
during  a  Negotiation  of  Peace ;  but  he  did  not 
advife  it. 

11.  He  denies  he  ever  adhered  to  the  French 
King,  or  advifed  him  in  what  Manner  tfournay 
might  be  gained  from  the  States-General :  On 
the  contrary,  it  was  by  Her  Majefty's  Interpo- 
fition,  that  Toumay  was  left  to  the  Dutch  : 
However,  it  was  not  High  Treafon  for  a  Privy 
Councillor  to  advife  the  delivering  up  of  a 
Town. 

ia.  He  denies  he  ever  adhered  to  the  Duke 
of  Anjou,  or  advifed  the  yielding  Spain,  or  the 
Weft- Indies  to  him:  However,  that  was  not 
High-Treafon,  if  he  had. 

13.  He  fays,  He  does  not  know  of  any 
Conceflions  made  by  the  Minifters  of  Great 
Britain,  to  promote  the  Intereft  of  France,  or 
to  enable  her  to  impofe  Terms  of  Peace  on  the 
Allies.  He  denies  he  entered  into  any  Meafures 
with  France,  deftructive  to  the  Commerce  of 
Great  Britain :  And  believed,  when  it  was 
confidered,  what  Advantages  were  like  to  ac- 
crue to  the  Commons  of  Great  Britain  by  the 
AJJiento  Contract,  the  Liberty  of  Trading  to 
the  Spanijh  Weft-Indies,  the  Ceflion  of  Accadia, 
Hudfon's-Bay,  St.  Chriftopber's,  Newfoundland, 
the  Demolition  of  Dunkirk,  and  the  Ceflion  of 
Gibraltar  and  Port-Mahon  ;  it  would  not  be 
thought  the  Commerce  of  Great- Britain  had  been 
neglected  in  the  late  Treaty  of  Peace :  And 
though  he  "did  not  advife  the  oth  Article  of  the 
Treaty  of  Commerce  ;  yet,  he  obferved,    that 


nothing  was  pofitively  ftipulated  in  that  Article,  17 17. 
but  the  whole  was  left  to  the  Determination  of  3  Geo l 
the  Britijh  Parliament:  Nor  did  he  advife  the  ^W""^ 
French  fhould  have  the  Liberty  Of  drying  their 
Fifh  in  Newfoundland,  of  the  Ceflion  of  Cape 
Breton  to  France  ;  nor  does  he  know  that  Cape 
Breton  was  ever  Part  of  the  Territories  of  Gredt 
Britain :  And  he  could  not  but  obferve,  with  great 
Satisfaction,  the  flourifhing  Condition  of  the 
Trade  and  Navigation  of  thefe  Kingdoms,  by 
Means  of  the  late  Peace  ;  the  great  Increafe 
of  Shipping,  and  in  the  Exportation  of  the 
Britifh  Manufactures,  the  Fifh,  and  other  Pro- 
duce of  this  Kingdom :  Whereby  the  Cuftoms 
had  been  greatly  advanced  near  three  Millions  of 
Gold  and  Silver  lately  coined  •,  and  the  Exchange 
been  in  Favour  of  England,  in  all  Parts  o\Europe\ 

14.  He  denies  he  advifed  the  allotting  of  Sicily 
to  the  Duke  of  Savoy  ;  but  did  not  difcern,  how 
the  difpofing  of  that  Kingdom  to  him  could  be 
thought  unjuft  to  his  Imperial  Majefty,  or  a 
Breach  of  the  Grand  Alliance. 

15.  He  fays,  He  was  always  of  Opinion* 
that  the  Word  of  the  Sovereign  was  9acred  : 
And  that  all  Communications  from  the  Throne 
to  the  Parliament,  ought  to  be  true  :  But  that 
Her  Majefty's  Declaration,  That  the  States -Ge- 
neral had  exprejjed  a  Confidence  in  Her,  was 
ftrictly  true,  at  the  Time  it  was  made :  And 
whoever  confidered,  what  had  been  done  by 
Her  Majefty  for  the  Service  of  all  Her  Allies  iri 
the  enfuing  Treaty,  muft  confefs,  fhe  had  done 
her  utmoft  to  procure  for  the  Allies,  all  that 
they  could  reafonably  demand,  agreeably  to  Heir 
Speech  and  Meflage  :  Nor  could  any  one,  who 
confidered  the  Efforts  fhe  had  made  in  Spain 
for  fo  many  Years,  entertain  a  Doubt,  but  fhe 
had  done  her  utmoft  for  the  Recovery  of  it  frorfi 
the  Duke  of  Anjou  :  Nor  did  he  fee,  how  Her 
Majefty  could  be  charged  with  uttering  a  Falfity, 
when  fhe  took  notice  of  the  groundlefs  Reports 
that  were  fpread  of  a  feparate  Peace,  When  there 
never  was  the  leaft  Foundation  for  fuch  a  Re- 
port :  Only  fome  few  Points  were  adjufted,  re- 
lating to  the  Interefts  of  Her  own  Kingdoms  i 
and  even  thofe  were  to  have  no  Effect,  but  on 
the  Conclufion  of  a  General  Peace  ;  and  thefe 
were,  before  the  Conclufion  of  the  Peace,  com^ 
municated  to  the  Allies:  That  King  Philip's 
Renunciation  of  the  Crown  of  France,  was  not 
a  mere  Speculation  •,  but  of  fuch  a  Nature,  as 
would  execute  itfelf,  and  keep  the  Crowns  of 
France  and  Spain  divided  more  effectually  than 
ever  •,  a  Title  to  the  Crown  of  France  being 
thereby  given  to  the  Duke  of  Orleans,  and  the 
reft  of  the  Princes  of  the  Houfe  of  Bourbon ; 
who  could  not  be  prefumed  to  want  Will,  or 
Power,  to  take  Pofieflion  of  the  Crown  of 
France,  when  the  King  of  Spain  would  be  at 
fuch  a  Diftance,  and  had  renounced  it. 

16.  He  obferved,  that  it  was  the  undoubted 
Right  of  the  Sovereign  to  create  Peers  :  Nor 
were  the  Warrants  for  fuch  Patents  ever  com- 
municated to  the  Privy-Council,  or  the  Trea- 
fury  ;  and  therefore  he  could  not,  as  a  Privy- 
Councillor,  or  Treafurer,  have  any  Knowledge 
of  them  :  But  had  the-  Queen  acquainted  him 
with  her  Intentions,  he  might  have  approved 
the  Choice,  without  any  Breach  of  his  Duty, 
they  being  all  Perfons  of  Honour  and  diftin- 
guifhed  Merit  •,  and  the  Peerage  was  not  great- 
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1717-  ly  increafed  by  it,  confidering  fome  of  them 
\^^J\  would  have  been  Peers  by  Defcent,  and  many 
Titles  of  Honour  were  lately  extinct  •,  and,  he 
believes,  many  Inilances  might  be  given,  where 
former  Princes  had  exercifed  this  Prerogative, 
in  as  extenfive  a  Manner,  particularly  Hen. 
VIII.  James  I.  and  his  late  Majefty  King  Wil- 
liam, 
jinfatt  to      Ihen  the  Earl  proceeded  to  anfwer  the  additional 

Tonal**-   ArtkleS> 

Tides  J'  ^°  t^ie  ^r^->  ^e  anfwered ,  he  was  againft 

the  Expedition  to  Canada :  But  he  believed, 
thofe  of  Her  Majefty's  Council,  who  promoted 
that  Enterprize,  acted  fincerely  for  the  publick 
Good ;  and  that  the  ill  Succefs  of  it  was  to  be 
afcribed  to  contrary  Winds,  and  other  unfore- 
feen  Accidents:  Nor  did  he  believe  the  common 
Enemy  received  any  Advantage  by  detaching 
thofe  Forces  from  Flanders,  becaufe  the  General 
had  Orders  to  fupply  their  Places  with  other 
Troops,  if  he  judged  it  neceffary.  That  he 
was  fo  far  from  advifing  the  Payment  of  the 
28,000  /.  mentioned  in  this  Article,  that  he  put 
a  Stopjto  it,  till  he  received  Her  Majefty's  Or- 
ders to  pay  it :  And  though  this  Matter  had 
been  examined  by  the  laft,  and  the  prefent 
Houfe  of  Commons,  he  had  not  heard  of  any 
Fraud  that  had  been  made  out  in  that  Affair  ; 
and,  if  he  prevented  its  being  brought  before 
the  Parliament,  it  was  becaufe  he  could  not  dif- 
cover  there  was  any  Proof  of  a  Fraud.  That 
he  had  never  exercifed  any  arbitrary  Power  or  In- 
fluence, either  in  the  Privy  Council,  or  the 
Great  Council  of  the  Nation;  or  defigned  to 
prevent  Juftice  being  done  to  the  Queen  or 
Nation. 

1.  He  acknowledges,  Her  Majefty  did  fign  a 
"Warrant  for  the  Payment  of  13,000  /.  arifing 
from  the  Sale  of  Tin  -,  which  was  the  Queen's 
proper  Money,  and  not  appropriated  to  the 
Ufe  of  the  War  ;  and  the  Tallies  and  Orders  for 
it  wereftruck  in  Mr.  Drummond's  Name :  And, 
it  was  recited  in  the  faid  Orders,  That  Her  Ma- 
jefty gave  the  faid  Sum  of  13,000/.  to  the  Earl, 
in  Confideration  of  his  Services ;  and  mentioned 
the  Attempt  made  on  his  Life  by  Guifcard : 
That  the  faid  Grant,  according  to  the  Difcount 
of  thofe  Tallies  at  that  Time,  amounted  to 
10,000  /.  for  which  he  acknowledges  Her  Ma- 
jefty's Bounty ;  but  obferves,  that  much  larger 
Grants  had  been  made  to  other  Minifters  of 
State,  when  the  Neceflities  of  the  Crown  have 
been  equally  prefling  :  And  fays,  That  in  this, 
or  any  other  Part  of  his  Adminiftration,  he  had 
not  been  guilty  of  any  Corruption,  or  Breach  of 
Truft ;  but  had  managed  the  publick  Treafure 
in  the  moft  frugal  Manner :  That  he  never  made 
any  Advantage  by  the  Difpofal  of  Places :  Nor 
did  he,  in  or  out  of  Place,  receive  any  Penfion 
from  the  Crown  ;  and,  at  length,  left  the  Ser- 
vice with  clean,  and  almoft  empty  Hands :  So 
that,  notwithstanding  the  Queen's  Bounty,  he 
could  with  great  Truth  affirm,  his  private 
Fortune  had  received  a  very  inconfiderable  Ad- 
dition, by  the  Employments  he  poflefTed. 

3.  He  acknowledges,  That  feveral  Pay- 
ments were  made  to  Mr.  Prior,  amounting  in 
the  whole  to  12,360/.  by  Her  Majefty's  Direc- 
tion •,  and  he  does  not  know  of  any  Law  that 
limits  a  certain  Allowance  to  AmbafTadors: 
That  other  AmbafTadors  and  Plenipotentiaries, 


have  been  allowed   1,500  /.  for  their  Equipage,     1717- 
100  /.  a  Week  for  their  ordinary  Entertainment,  3  Ge0-  *■ 
and  1,600/.  for  Extraordinaries,  befides  further  t-^'V^ 
Sums  for  fpecial   Services  •,  and,    if  Mr.   Prior 
had  been  paid  on  that  Foot,    he  would   have 
been  entitled  to  much  larger  Sums.  He  acknow- 
ledges alfo,  that  5,560  /.  was  paid  to  Mr.  Har- 
ley,  who  went  twice  to  the  Court  of  Hanover  -, 
but  denies  that  either  of  them  were  his  Creatures, 
or  that  he  ever  entered  into  any  Combination 
with  them,  or  any  other Perfons,  to  defraud  Her 
Majefty,  under  Colour  of  fuch  Employments. 

4.  He  denies  his  having  a  Correfpondence 
with  the  late  Queen  Mary,  or  being  in  the  In- 
tereft  of  the  Pretender  ;  but  admits,  that  King 
James  having  granted  feveral  annual  Sums,  a- 
mounting  to  47,000  /.  per  Annum,  out  of  the 
Hereditary  Excife  and  Poft-Office,  to  the  Ufe  of 
his  faid  Queen,  and  the  late  Act  of  Parliament 
containing  a  Saving  of  all  People's  Rights,  the 
faid  late  Queen  did  employ  the  Abbot  Gualtier 
to  receive,  for  her  Ufe,  all  Sums  of  Money  due 
to  her  at  Lady-Day  171 3  j  and  Her  Majefty 
Queen  Anne  thereupon  figned  a  Warrant  to  the 
Earl,  then  Treafurer,  of  the  Purport  in  this 
Article  mentioned  ;  and  the  Money  was  there- 
upon paid,  the  Queen's  Counfel  at  Law  allowing 
the  Demand  to  be  legal  •,  and  it  was  paid  out  of 
the  500,000  /.  raifed  for  the  Payment  of  Her 
Majefty's  other  Debts  :  That  the  Queen  did  alfo 
order  1000/.  to  be  paid  to  the  faid  Gualtier, 
who  acted  as  a  publick  Minifter  from  the  French 
King,  and  had  been  inftrumental  in  releafing 
the  French  Proteftants  on  board  the  Gallies. 

5.  He  admits  that  Patrick  Lawlefs  was  or- 
dered 1000/.  by  the  Queen,  and  that  he  ex- 
pected a  much  larger  Sum,  having  negotiated 
the  fending  the  Britijh  Merchandizes  to  the,  Spa- 
nijh  Weft-Indies ;  and  that  he  was  not  known  to 
be  a  Native  of  Ireland  till  long  after  his  Arri- 
val :  That  he  (the  Earl)  never  advifed  the  re- 
ceiving him  under  the  feigned  Name  of  Don 
Carlo  Moro,  or  had  any  Knowledge  of  his  be- 
ing a  Minifter  of  the  Pretender's,  or  that  he 
was  fent  to  promote  his  Interefts ;  nor  had  he 
ever  countenanced  any  Emiffary  of  the  Preten- 
der's, or  his  Adherents,  to  the  endangering  the 
Proteftant  Succeffion  in  the  Houfe  of  Hanover ; 
and  was  perfuaded  his  Conduct  was  fo  well 
known  in  that  Refpect,  as  to  need  no  further 
Juftification  :  But  if  it  fhould,  he  was  able  to 
produce  fuch  Proofs  of  it,  as  were  the  beft  Au- 
thority in  the  World,  for  his  Vindication. 

6.  To  the  Sixth  Additional  Article,  he  fays, 
Her  Majefty  being  informed,  that  the  People  of 
Catalonia  were  inclined  to  call:  offtheFrench  Yoke, 
and  return  to  the  Obedience  of  the  Houfe  of 
Auftria ;  fhe  fent  Mr.  Crowe  to  affure  them  of 
Her  Majefty's  utmoft  Endeavours,  to  procure 
the  Re-eftablifhment  of  thofe  Rights  they  for- 
merly enjoyed,  under  the  Houfe  of  Auftria: 
And  that  Manifefto's  of  the  like  Tenor,  were 
alfo  publifhed  by  the  Earl  of  Peterborough,  and 
Sir  Cloudefty  Shovel :  And  the  Catalans  did  after- 
wards acknowledge  King  Charles  III.  and  join 
their  Arms  with  Her  M.  jelly's  and  Her  Allies, 
againft  the  prefent  King  of  Spain  ;  but  what 
Motives  induced  them  to  it,  ne  did  not  know. 
He  admits  alfo,  That  the  Arms  of  the  Confe- 
derates, were,  for  fome  Time,  attended  with 
great  Succeis   in   Spain;    their  Troops   having. 

twice 
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twice  entered  into  the  Capita)  City  of  that  King- 
dom :  And  that  the   Catalans  were   under   the 
higheft  Obligations  to  Her  Majefty,  for  affifting 
them  with  thofe  numerous  Forces  and  Supplies, 
to  make  thefe  Conquefts :  But  the  Advantages 
of  thefe  SuccefTes  being  loft,  and  the  other  Al- 
lies withdrawing  their  Troops  from  Spain,  Her 
Majefty  found  the  Burthen  of  that  War  too  hea- 
vy for  Her  Subjects  alone ;  and   therefore,  for 
the  Good  of  Her  People,  thought   fit  to  enter 
upon  a  Treaty  of  Peace :  But  denies  he   ever 
confpired  to  fubject  the  Spani/h  Monarchy  to 'the 
Houfe  of  Bourbon ;  or  the  Deftruction  of  the  Ca- 
talans ;  or  advifed  the  acknowledging  the  Duke 
of  Anjou  King  of  Spain,   before  a  Treaty  of 
Peace  was  fet  on  Foot  in  Form  :  On   the  con- 
trary, he  ufed  his  beft  Endeavours  to  obtain  the 
Liberties  of  the  Catalans:  And  if  from  the  Mea- 
fures   taken  by  the  Catalans,    or  his   Imperial 
Majefty,  Her   Majefty's   Endeavours   had  not 
their  full  Effect,  it  could  not  be  imputed  to  any 
Neglect  in  Her  Majefty,  or  Want  of  Duty  in  the 
Earl :  He  denies  that  his  Imperial  Majefty  was 
neceffitated,  by  any  Practices  of  his,  to  enter  into 
the  Convention  for  the  Evacuation  of  Catalonia  ; 
but  that  Her  Majefty  was  prevailed  on  by  the 
Importunity  of  the  Emperor,  to  be  one  of  the 
Guarantees  thereof:  But  knows  not  why  his  Im- 
perial Majefty,   whom  it   moft   concerned,    o- 
mkted  in  that  Convention,  to   make   exprefs 
and  pofitive  Stipulations  for  the  Liberties  of  the 
Catalans.     As  to  Her  Majefty,  Her  beft  Offices 
were  employed,  and  repeated  Inftances  made  by 
Her  Minifters,  in  the  moft  pathetick  Manner, 
to  obtain  for  them  the  Privileges  they  defired  *. 
And  that  Her  Majefty  did  actually  obtain  for 
them    a  perpetual   Amnefty   and    Oblivion,   a 
full  Poffeflion  of  their  Eftafes   and    Honours, 
and  a  further  Grant  of  all  the  Privileges,  which 
the  Natives  of  both  Caftiles  (the  moft  favoured 
of  all  the  Spaniards)  enjoyed  ;  whereby  the  Ca- 
talans were  let  into  the  Trade  of  the  Weft- Indies, 
which  they  were  excluded  from  before :   And  the 
Queen  might  have  obtained  fti  11  larger  Privileges 
for  them,  if  they  had  waited  the  Event  of  Her 
Interpofitions,  and  not   determined  to  carry  on 
the  War   by  themfelves   againft  King  Philip ; 
whereby   they  loft  the  Advantages  fhe  had  fti- 
pulated  for  them  :  Concluding,  that  he  cannot! 
.juftly  be  charged  with  any  Confequences  on  the 
Catalans  Refufal  to  comply  with  the   King  of 
Spain,  and  acquiefce  in  the  Terms  Her  Majefty 
had  obtained  for  them.     And   fays,  He  is  not 
guilty  of  all,  or  any  of  the  Matters  contained  in 
the  faid  Articles. 
Obferva-        1 ^ie  Earl  having  anfsvered   the  feveral   Ar- 
tiomof reticles,     obferved,    That    every' thing   he   was 
Earl's  on    charged  with  was  done  in  the  Reign  of  a  Prin- 
tke  whole.  cej^  ^o  having  a  perfect  Knowledge  of  the 
State  of  Affairs  at  that  Time,  could  have  been 
the  only  competent  Judge,  Whether  fhe  was  frau- 
dulently dealt  with,  led  into  ill  Meafures  which 
ihe    did  not   direct   or  approve  ;    or    made 
an  Inftrument  of  facrificing  Her  Kingdoms   to 
the  Enemy.    It  was  with  great  Grief,  he  obferv- 
ed fuch  Things  fuggefted,  as  feemed  to  reflect 
on  the  Character  of. that  excellent  Queen  :  But 
he  afiures  their  Lordfhips,  that  every  thing  re- 
lating to  the  Peace,  was  communicated  to  Her 
late  Majefty,  and  maturely  confidered  by  Her, 
before  any   thing    was  determined  thereupon: 


Nor  was  any  Step  taken,  but  in  Purfuance  of    17*7- 
fuch  Determination.  3  Ge°-  *- 

He  faid;  That  the  Queen  had  nothing  more  v>rv>^ 
at  Heart,  than  to  procure  Her  People  the  Blef- 
fing  of  Peace  ;  and,  when  Ihe  had  obtained  it, 
fhe  had  this  Satisfaction,  that  fhe  had  taken  the 
moft  proper  Meafures  to  juftify  her  Conduct, 
both  to  Her   Allies,    and   Her  own  Subjects : 
That  upon  a  Review  of  Her  Actions  it  would 
appear,  and  had,  in  Part,  appeared  by  this  An- 
fwer,  That  as  Her  Majefty  entered  further  into 
the  War,  than  fhe  was  obliged  by  any  Treaties  in 
Being  at  Her  Acceffion,  fofhe  contributed  more 
Men  and  Money  towards  the  carrying  it  on  af- 
terwards, than  fhe  was  engaged  to  provide  by 
any  fubfequent  Treaties :  That  Her  earneft  De- 
fires  of  Peace  being  twice  fruftrated,  when  fuch 
Conditions  might  have  been  obtained,  as  would 
have  anfwered  all  the  Ends  for  which  the  War 
was  declared  ;   and  our   SuccefTes  and  Victories 
produced    only   an     annual    Increafe    of    the 
Charge  to  England,  without  any  further  Affift- 
ance  from    the  Allies;    and  thefe  Kingdoms 
were  exhaufted  to  fuch  a  Degree  (notwithftand- 
ing   the  great    Advantages  obtained    by   Her 
Arms),  that  fhe  was  not  able  to  continue  the 
War  upon  the  Foot  it  then  ftood  a  Year  longer : 
And  Her  Allies  refufed  to  continue  it  upon  thofe 
equal  Conditions,  they  were  obliged  to  by  their 
Treaties ;  fhe  was  conftrained,    in  Compaffion 
to  Her  People,  to  hearken  to  the  Overtures  of 
Peace  made  Her  by  France,  without  relying 
longer  on  the  vain  Hopes  of  gaining  more  ad- 
vantageous Terms,  by  protracting  the  War  a 
Year  longer.    She  had  carried  it  on  fome  Time 
under  that  Profpect,  without  reaping  the  Bene- 
fits propofed ;  and  thereby,  perhaps,  raifed  the 
Glory  of  Her  Arms  •,  but  fhe  could'  not  think 
this  a  fufficient  Recompence,  for  the  increafing 
Miferies  of  Her  People;  and  therefore  refolved 
to  lay  hold  on  the  Opportunity  that  was  offered 
Her,  of  ending  the  War,  by  a  Safe  and  Honour- 
able Peace  :  And  thofe  who  were  then  employ- 
ed in   Her  Majefty's  Councils,  thought  them- 
felves obliged  to  fecond  Her  good  Intentions. 

And  as  the  Terms  of  Peace  were  advantage- 
ous to  Great  Britain,  it  was  approved  by  both 
Houfes  of  Parliament:  Solemn  Thanks  were 
rendered  to  God  for  it  here,  and  in  the  United 
Provinces  ;  and  Her  Majefty  received,  on  this 
Occafion,  the  hearty  Congratulations  of  Her 
People,  from  all  Parts  of  Her  Dominions. 

This  being  a  true  Reprefentation  of  the  Cafe, 
the  Earl  does  not  fee,  how  he,  or  any  others  in 
Her  Majefty's  Service,  can  juftly  be  charged 
with  betraying  the  Interefts  of  their  Country,  or 
'  the  Allies,  by  negotiating  that  Peace,  fo  ac- 
ceptable and  advantageous  to  thefe  Kingdoms : 
And,  if  the  Peace  itfelf  be  not  condemned,  and 
it  be  not  charged  as    a  Crime    that  he   advifed 


Her  Majefty  to  conclude„that  Peace,;  he  conceives 
it  an  extraordinary  Hardfhip,  that  rough 
Draughts  and  EfTays  towards  a  Peace,  leading 
to  an  End  that  was  juft  and  profitable,  fhould 
be  brought  to  form  fo  many  diftinct  Heads  of 
Accufation  againft  him:  For,  fuppofing  any 
improper  Steps  had  been  taken,  which  he  does 
not  admit ;  yet,  if  Things  were  at  laft  conduct- 
ed to  a  right  Iffue,  and  ended  in  an  Honourable 
and  Advantageous  Peace,  there  can  be  no  juft 
Ground  to  find  Fault  with  the  Meafures  ufed  td 
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1717-  compafs  it,  becaufe  they  feemed  before  the  Ac- 
3  Geo.  I.  complifhment  to  have  a  different  Tendency  ; 
yjm>rsJ  efpecially  if  it  were  confidered,  that  fcarce  any 
Peace  had  been  made  by  a  Confederacy,  where 
lefs  Reafon  had  been  given  to  complain  among 
the  feveral  Parties ;  and  therefore  he  hoped  that 
no  Steps  taken  for  obtaining  a  Peace,  approv- 
ed by  former  Parliaments,  would  be  accounted 
Criminal  by  any  fucceeding  Parliament ;  unlefs 
it  appeared  that  thofe  Steps  were  taken  contrary 
to  the  Queen's  Orders,  or  upon  corrupt  Views 
of  private  Advantage. 

And  as  a  further  Proof  that  the  Queen's  Mi- 
nifters  afted  with  upright  Intentions,  and  were 
not  confcious  of  any  Failure  in  their  Duty,  the 
Earl  obferves,  they  never  attempted  to  cover 
their  Actions  from  publick  Cenfure  by  any  Par- 
don or  Indemnity. 

That  he  never  fought  or  defired  any  of  the 
great  Employments  he  held,  but  came  into  them 
by  Her  Majefty's  fpecial  Command,  and  had 
ferved  Her  with  the  utmoft  Zeal  and  Faithful- 
nefs ;  and  as  he  continued  in  thofe  Stations  many 
Years,  it  was  with  Wonder  and  Pleafure  he  ob- 
lerved  Her  Majefty's  whole  Thoughts  and  Time 
divided  between  her  Duty  to  God  and  her  Love 
to  her  People,  whofe  Profperity  fhe  preferred  to 
her  own  Eafe,  and  often  hazarded  Her  Health 
and  Life  to  procure  it :  That  he  found  it  the  moft 
effectual  Way  to  recommend  himfelf  to  Her  good 
Opinion,  to  act  upon  the  fame  Principles  of  Ju- 
flice  and  Love  to  his  Country  that  fhe  did ;  and 
as  fhe  abhorred  the  Thoughts  of  every  Thing 
that  might  be  burthenfome  or  injurious  to  Her 
People,  fo  fhe  expreffed  herfelf  with  the  greatefr. 
Satisfaction  and  Delight,  when  fhe  reflected  on 
the  Advantages  fhe  had  obtained  for  Her  own 
Subjects,  and  the  Quiet  and  Repofe  fhe  had 
gained  for  Europe,  by  that  Honourable  Peace, 
for  which,  as  the  prefent  Age  bleffed  Her,  fu- 
ture Generations  would  adore  Her  Memory. 

The  Commons  replied  to  the  Earl's  Anfwer, 
and  averred  their  Charge  to  be  true  :  And  the 
<The  'trial  Earl  being  brought  to  his  Trial  before  the  Houfe 
hegim.  cf  peers  in  Weftminfter-Hall,  on  the  24th  of 
June-,  1717,  the  Managers  proceeded  to  open  the 
Charge  :  But  before  they  had  gone  through  the 
firft  Article,  the  Lord  Harcourt  moved  the  Peers 
to  adjourn  to  their  Houfe  above,  and  they  ad- 
journed thither  accordingly  \  where  the  Lord  Har- 
court propofed  the  following  Queftion,  (viz). 


That  the '  Commons  be  not  admitted  to  proceed, 
in  order  to  make  good  the  Articles  againft  Robert 
Earl  o/Oxford  and  Earl  Mortimer,  for  High  Crimes 
and  Mifdemeanors,  till  Judgment  be  firft  given  on 
the  Articles  of  High  Treafon. 

Which  being  refolved  in  the  Affirmative,  the  ADiffer- 
Lords   returned   to  Weftminfter-Hall,    and   the  tme  be' 
Lord  High  Steward  acquainted  the  Commons  tweeJ\ th' 
with  the  faid  Refolution :  Whereupon  Mr.  Thomp-  t<weHm^ 
fen,  one  of  the  Managers,  faid,  The  Commons 
conceived  it  to  be  their  undoubted  Right  to  pro- 
ceed in  their  own  Method  ;  and  that  this  Refo- 
lution might  be  of  fuch  fatal  Confequence  to  the 
Rights  and  Privileges  of  the  Commons,  that  they 
could  proceed  no  further  without  refortino-  to 
the  Houfe  for  their  Direction.    Then  the  Houfe 
of  Peers  adjourned,  and  a  Conferrence  was  held 
afterwards  between  the  two  Houfes  on  this  Sub- 
ject. 

But  the  Lords  perfifting  in  their  Refolution, 
Not  to  fuffer  the  Commons  to  proceed  on  the 
Articles  of  High  Crimes  and  Mifdemeanors  till 
Judgment  was  given  on  the  Articles  of  High- 
Treafon  ;  and  the  Commons  infilling,  that  it 
was  their  undoubted  Right  to  impeach  a  Peer 
either  for  High-Treafon,  or  for  High  Crimes 
and  Mifdemeanors,  or  if  they  faw  fit  to  mix  the 
one  and  the  other  in  the  fame  Accufation ;  there 
followed  fuch  a  Breach  between  the  two  Houfes, 
that,  the  Lords  ordering  the  Earl  to  be  brought 
before  them  again  on  Monday  the  ift  of  July,  and 
giving  Notice  to  the  Commons  that  they  intend- 
ded  to  proceed  further  in  the  Trial  that  Day,  q%eG,m- 
the  Commons  refufed  to  attend :  Whereupon  the  momnfufe 
Lords  adjourned  from  Weftminfter-Hall  to  their  t0  "PP"" 
Houfe  above,  and  the  Queftion  being  put,  That  atthe<TriaL 
Robert  Earl  of  Oxford  and  Earl  Mortimer  be 
acquitted  of  the  Articles  of  Impeachment  exhibited 
againft  him  by  the  Houfe  of  Commons,  for  High- 
Treafon  and  other  High  Crimes  and  Mifae?neanors, 
and  that  the  faid  Impeachment  be  difmifjed  ;  it  was 
unanimoufly  refolved  in  the  Affirmative. 

Then  the  Lords  went  again  to  the  Court  in 
Weftminfter-Hall ;  and  the  fame  Queftion  being 
put  and  refolved  in  the  fame  Manner  there,  the 
Earl  was  brought  to  the  Bar,  and  the  Lord 
High  Steward  declared  to  him,  that  he  was 
Acquitted,  and  that  the  faid  Impeachment  <The  Earl 
was  difmiffed :  After  which  the  Lord  High  Ste-  acquitted. 
ward  broke  his  Staff,  and  the  Earl  was  difcharged. 


1718. 

5  Geo.  I 

Bonnet'i 
tfrial. 


1718. 


The  Trial  of  Stede  Bonnet,   and  Thirty-three  more 
of  his  Crew,   for  Piracy,  before  a  Court  of  Admiralty,  [^^ 
at  Charles-Town  in  South-Carolina,  the  30th  of  October, 
1 7 1 8.     5  Geo.  I. 


N 


ICHOLAS  TROTT,  Efq;  Judge  of 
the  Court  of  Admiralty,  and  Chief  Juftice 
of  South  Carolina,  at  the  opening  the  Commiffion 
VhePirates  for  the  Trial  of  thefe  Pirates,  obferved,  That 
takenbythe  tne  inhabitants  of  that  Province  had  lately  been 

JchSes-  Sreat  Sufferers  by  pirates>  who  had  theAffu- 
Tovm,  S"  ranee  to  lie  at  their  Bar,  in  Sight  of  Charles- 


Town,  where  they  took  and  plundered  feveral 
of  their  Ships,  inward  and  outward-bound  i 
which  at  length  fo  provoked  the  Government 
of  Carolina,  that  they  fitted  out  a  Force,  under 
the  Command  of  Colonel  Rhet,  who  fought  the 
Pirates,  and  brought  them  in  Prifoners  ;  and 
they  were  now  indicted  for  their  numerous  De- 
predations 
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ment. 


1 71 8.    predations  at  Sea  ;    but  feveral  of  their  People 

5  Geo.  I.  had  loft  their  Lives  in  thus  bravely  difcharging 

S^V^S-/  their  Duty  to  their  King  and  Country,  which 

he  hoped  would  prove  a  ftrong  Inducement  to 

the  Jury  to  do  Juftice  on  thefe  Wretches,  who 

were  Enemies  to  all  Mankind. 

Two  Indictments  being  found  againft  the  Pri- 
foners,  they  were  tried  on  the  30th  of  Oulober, 
171 8,  except  their  Commander  Stede  Bonnet, 
who  had  made  his  Efcape  out  of  Prifon,  and  was 
not  then  retaken. 

The  firft  Indictment  charged,  That  Edward 
Robin/on,  Robert  Tucker,  William  Scot,  and  the 
reft  of  this  piratical  Crew,  on  the  ad  of  Augufti 
in  the  5th  Year  of  the  King,  upon  the  High-Sea, 
near  Cape 'James,  alias  C«/><?  Inlopen,  being  about 
two  Miles  diftant  from  the  Coaft,  in  the  Latitude 
of  Thirty-nine  or  thereabouts,  did  piratically  take, 
board,  and  break  up  a  certain  Merchant  Sloop, 
called  The  Francis,  Peter  Manwaring  Com- 
mander •,  carrying  away  the  faid  Sloop  and  Car- 
goe,  which  was  of  a  confiderable  Value  ;  againft 
the  King's  Peace,  &V. 
TheEvi-  Ignatius  Pell,  Boatfwain  of  The  Revenge,  Bon- 
ience.  net's  Sloop,  teftified,  That  he  and  the  reft  of 
the  Prifoners,  came,  with  the  Pirates  Thatch 
and  Bonnet,  from  the  Bay  of  Honduras,  and  took 
feveral  Veffels  in  their  Way  •,  after  which  they 
lay  off  of  Charles-Town,  where  they  took  five 
Veffels  more:  That  they  failed  then  to  the  CapeS 
of  Virginia,  and  afterwards  to  Cape  James,  where 
they  took  the  Sloop  commanded  by  Captain 
Manwaring,  as  charged  in  the  Indictment. 

Captain  Thomas  Read  teftified,  That  he  was 
Prifoner  on  Board  of  -Bonnet  when  he  took  Cap- 
tain Manwaring^  Sloop  •,  and  that  Bonnet  de- 
manding of  Manwaring,  from  whence  he  came  •, 
he  anfwered,  he  came  from  Antigoa,  and  was 
bound  for  Bofion  ;  and  the  next  Morning  the 
Pirates  took  feveral  Hogfheads  of  Moloffes  and 
Rum,  and  other  Goods,  out  of  Manwaring's 
Sloop,  and  put  them  on  Board  his  own,  and 
he  law  the  Crew  lhare  the  Goods  amongft  them. 


Captain  Peter  Manwaring  alfogave  Evidence     1718. 
of  his  being  taken  by  Bonnet  and  his  Crew ;  and  *  Geo  *• 
depofed,    that  they  demanded   of  him  what  he  V-rv^^ 
had  on  Board  •,  and  he  anfwered,  he  had  Moloffes, 
Sugar,    and    Rum;     and    thereupon   they  took 
out  his  Moloffes  and  Rum,  and  put  them  On 
Board  the  Pirate. 

James  Keiling,  Manwaring's  Mate,  confirmed. 
the  Evidence  of  the  former  Witneffes,  and  ad- 
ded, that  the  Pirates  carried  their  Sloop  to  Cape 
Fear. 

The  Fact  being  abundantly  proved,  and  the  ConviBed 
Prifoners  having  nothing  material  to  offer  in  their  °"  thefirfi 
Defence,    they  were  all  found  Guilty  on  this  ImSfhaa*: 
Indictment,  except  four,  who  appeared  to  be  un- 
der a  Force. 

They  were  |hen  tried  upon  a  fecond  Indict-  Afecond 
ment,  which  charged,  That  the  faid  Edward  Indictment. 
Robin/on,  Robert  Tucker,  &c.  on  the  31ft  of 
Augufi,  in  the  5th  Year  of  King  George,  on  the 
High-Sea,  at  a  certain  Place  called  Cape  Fear, 
in  the  Latitude  of  Thirty-four,  did  felonioufly 
and  piratically  take,  break,  and  enter  a  certain 
Merchant  Sloop,  called  The  Fortune,  Thomas 
Read  Commander,  carrying  away  both  the  Vef- 
M  and  Cargoe;  againft  the  King's  Peace,  csV. 

The  Fact  being  proved  beyond  all  Doubt  by  Coxviffed 
the  fame  Witneffes,    and  the  Prifoners  offering  °ntheft- 
nothing  material  in  their  Defence,    they  were  COf,dIndi&- 
convicted  alfo  upon  this  Indictment,  (except  the 
four  that  were  under  a  Force)  and  Sentence  of  Condemned. 
Death  was  paffed  on  them,  on  the  5th  of  Novem- 
ber following  ;  in  Purfuance  whereof  they  were 
executed. 

Bonnet  himfelf  alfo  being  retaken,  was  brought  Bonnet 
to  his  Trial  on  the  I  oth  of  November,  and  con-  WuiBed, 
victed  on  the  fame  Evidence,   and  afterwards  andeXe- 
confeffed   the   Fads  ;    whereupon   Sentence  ofjfe 


Death  was  pronounced  on  him,  and  he  was  exe- 
cuted at  the  White  Point,  near  Charles-Town,  oh 
the  1  oth of  December. 


he  reft. 





' ■ : ! : 


Annefley 
«»<f  Sher- 
lock. 


kefolutions 
oftbetioufe 
of  Lords  in 
Ireland. 


Proceedings  of  the  Irijh  Houfe  of  Lords  againft  the  Lord 

Chief  Baron  Gilbert,   and  other  Barons  of  the  £v- 

chequer  there  (in  the  Cafe  of  Annefley  and  Sherlock,  which 

occafioned  the  Reftraining  the  Jurifdiction  of  that  Houfe 

over  the  Inferior  Courts,)    28  Juty^iyiy,     5   Geo.  I. 

.  is  I  .  1 !  r\n  :. 

mined  in  that  High  Court,  to  any  Other  Court, 
he  fhould  be  deemed  a  Betrayer  of  Her  Maje- 
fty's  Prerogative,  and  of  the  undoubted  Rights 
and  Privileges  of  that  Houfe,  and  of  ,the  Subjects 
of  that  Kingdom. 

And  that  if  any  Subject,  or  Refiant  of  that 
Kingdom,  mould  prefume  to  put  in  Execution 
the  Orders  of  any  other  Court,  contrary  to  the 
final  Judgment  of  that  Houfe,  fuch  Perfon 
fhould  be  deemed  a  Betrayer  of  Her  Majefty's 
Prerogative  and  Jurifdiction,.  and  the  undoubted 
Rights  and  Privileges  of  that  HoUfe,  and  of  th£ 
Subjects  of  that  Kingdom. 


ON  the  Motion  of  Edward  Earl  of  Meath, 
and  Cecilia  his  Countefs,  on  the  nth  of 
February,  1703,  it  was  Refolved  by  the  Irijh 
Houfe  of  Lords,  nemine  contradicenie,  That 
by  the  Laws  and  Statutes  of  that  Kingdom  Her 
Majefty  had  an  undoubted  Jurifdiction  and  Pre- 
rogative of  judging,  in  that  Her  High  Court  of 
Parliament,  of  all  Appeals  and  Caufes  within 
that  Realm. 

That  the  Determinations  of  that  Houfe  we're 
filial,  and  could  not  be  reverfed  or  fct  afide  by 
any  other  Court  whatever. 

That  if  any  Subject,  or  Refiant  of  that  King- 
dom, mould  prefume  to  move  any  Caufe,  deter- 


5  Geo.  I. 


?o  N 
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In  September  1717,  a  Caufe  between  Sherlock 
and  Annejley  coming  by  Way  of  Appeal  before 
the  Irijh  Houfe  of  Lords,  their  Lordfhips  Order- 
ed, on  the  3d  of  October,  the  High-Sheriff  of 
the  County  of  Kildare  to  put  the  Appellant,  He- 
fler  Sherlock,  into  the  Pofleffton  of  certain  Lands 
in  that  County  ;  whereupon  Mr.  Annejley  ap- 
pealed to  the  Houfe  of  Lords  of  Great  Britain  : 
However,  the  laid  Hefter  Sherlock  was  put  into 
the  Poffefiion  of  the  faid  Lands,  by  virtue  of 
the  faid  Order  of  the  Irijh  Houfe  of  Lords,  on 
the  1 6th  of  Oclober,  VJVJ  ;  and  remained  in 
Poffeflion  of  them  near  two  Years  :  But  thcSri- 
tifh  Houfe  of  Peers  making  a  Decree  in  the 
mean  time  in  favour  of  Annejly,  fent  Orders  to 
the  Lord  Chief  Baron  Gilbert,  and  the  reft  of  the 
Barons  of  the  Court  of  Exchequer  there,  to  re- 
place Annejley  in  the  Polfe/fion  or  thofe  Lands  of 
which  he  had  been  difpoffeffed  by  virtue  of  the 
Decree  of  the  Irijh  Houfe  of  Lords  ;  and  the 
Court  of  Exchequer  iffued  their  Procefs  accord- 
ingly ;  but  the  High  Sheriff  refufed  to  obey  it : 
"Whereupon  feveral  Fines  were  fet  upon  the  She- 
riff by  the  Barons  ;  and  he  appealed  to  the  Irijh 
Houfe  of  Lords,  who  came  to  the  following 
Refolutions,  viz. 

That  the  Cafe  of  Sherlock  and  Annejley,  as  it 
Rtfolutions  lay  before  the  Barons  of  the  Exchequer,    being 
"mdelP'  not  onty  Matter  of  Law,  but  State,    ought  to 
Lords;       have  t>een  laid  before  the  King,    or  the  chief 
Governors  of  this  Kingdom,  it  fo  nearly  con- 
cerning His  Majefty's  Prerogative,  and  the  In- 
tereft  of  the  whole  Kingdom. 
Jgainfithe      That  Jeffrey  Gilbert  Efq;  Lord  Chief  Baron 
Barons  of  of  the  Exchequer,    John  Pocklington  Efq;    and 
tbeExcj}c\S\r  John  St.Leger^  Barons  of  the  faid  Court,  in 
InceciliiZ   tneir  Proceedings  in  the  Caufe  between  Sherlock 
tie  Decrees  and Annejley,  and  againft  Alexander  Burrowes  Efq; 
oftbeEng-  late  Sheriff  of  the  County  of  Kildare,  have  adted 
hfh  Houfe  contrary  to  Law,  and  to  the  eftablifhed  Pradice 
of  the  King's  Courts. 

That  the  faid  Lord  Chief  Baron  and  Barons, 
having  taken  upon  them  to  put  in  Execution  a 
pretended  Order  from  another  Court  (the  Englijh 
Houfe  of  Peers  J  contrary  to  the  final  Judgment 
of  this  High  Court  of  Parliament,  in  the  Caufe 
between  Sherlock  and  Annejley ',  are .  Betrayers  of 
His  Majefty's  Prerogative,  and  the  undoubted 


Further 


of  Peers. 


antient  Rights  and  Privileges  of  this  Houfe,  and     1719. 
of  the  Rights  and  Liberties  of  the  Subje&s  of  *  Geo- 1, 
this  Kingdom.  v^y^/ 

And  ic  was  Ordered,  by  the. Lords  Spiritual  The  Barons 
and  Temporal,  that  the  laid  Lord  Chief  Baron  c<>mmitted. 
and  Barons  fhould  be  taken  into  the  Cuftody  of 
the  Black  Rod  of  that  Houfe  ;  and  they  were 
taken  into  Cuftody  accordingly. 

Thefe  Proceedings  of  the  Irijh.  Houfe  of  Peers 
fo  incenfed  the  Houfe  of  Lords  of  Great  Bri- 
tain, that  they  ordered  a  Bill  to  be  brought  in, 
to  difable  the  Houfe  of  Peers  of  Ireland  from 
reverfing  or  altering  any  Judgment    given  in 
any  of  the  inferior  Courts  of  that  Kingdom  ; 
which  Bill  afterwards  pafied  into  an  Aft,  and 
was  intituled,  An  At!  for  the  better  Security  of.  An  JHfw 
the  Dependency  of  the  Kingdom  of  Ireland  upon  the.  ^Securing 
Crown  of  Great  Britain,  and  is  of  the  following/*'  ?e~    , 
Tenor,  viz.  5  Ze"f?y  °f 

iiTi  1      tt      r      r  t-        1        <■  Ireland  on 

Whereas  the  Houfe  of  Lords  of  Ireland  have  England, 
of  late,  againft  Law,  affumed  to  themfelves  a 
Power  and  Jurifdiction  to  examine,  correct,  and 
amend  the  Judgments  and  Decrees  of  the  Courts 
of  Juftice  in  that  Kingdom  ;  therefore,  for  the 
better  fecuring  of  the  Dependency  of  Ireland 
upon  the  Crown  of  Great  Britain,  it  is  declared, 
That  the  faid  Kingdom  of  Ireland  hath  been, 
is,  and  of  Right  ought  to  be,  fubordinate  unto, 
and  dependant  upon,  the  Imperial  Crown  of 
Great  Britain,  as  being  inseparably  united 
and  annexed  thereto  ;  and  that  the  King's  Mia 
jefty,  by  and  with  the  Advice  and  Confent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons of  Great  Britain  in  Parliament  affem- 
bled,  had,  hath,  and  of  Right  ought  to  have, 
full  Power  and  Authority  to  make  Laws  and 
Statutes  of  fufficient  Force  and  Validity  to  bind 
the  Kingdom  and  People  of  Ireland. 

And  it  was  further  declared  and  enacted,  That  The  Power 
the  Houfe  of  Lords  of  Ireland  have  not,  nor  of  of  tbelrifa. 
Right  ought  to  have,  any  Jurifdiclion  to  judge,  HmIe  °f 
affirm,  or  reverfe,  any  Judgment,  Sentence,  or  .*£?* j? 
Decree,  given  or  made  in  any  Court  within  the  lZai,ab~ 
faid  Kingdom  •,  and  that  all  Proceedings  before  rogated. 
the  faid  Houfe  of  Lords,  upon  any  fuch  Judg- 
ment, Sentence,  or  Decree,  are,  and  are  here- 
by declared  to  be,  null  and  void,  to  all  Intents 
and  Purpofes  whatfoever. 


1  '■'  ■ 


_ 


™-  The  Trial  of  Hugh  Reason  and  Robert  Tranter, 

's-Bench  Bar,  on  the  3d  of  Fe- 


Reafon 

and  Traa 
ter  their 
atrial. 

VI*  fndi8 
tnent. 


for  Murder,  at  the  King' 
bruary,  ijii.  Hil    8  Geo.  I. 


1721. 

8  Geo.  I. 


T 


H  E  Indictment  charged,  That  Hugh 
Reafon  and  Robert  Tranter,  on  the  17th 
of  Otlober  then  laft  paft,  at  the  Parifh  of  St.  Cle- 
mentDanes,  in  the  County  of  Middlejex,  felonioufly , 
and  of  their  Malice  afore-thought,  made  an  AfTault 
upon  Edward  Lutterell  Efq;  and  that  the  faid 
Hugh  Reafon,  with  a  Piftol  charged  with  Pow- 
der and  Ball,  did  flioot  the  faid  Edward  Lutte- 
rell, giving  him  one  mortal  Wound  under  the 
Right  Pap,  of  the  Breadth  of  one  Inch,  and  the 
Depth  of  nine  Inches  ;  of  which  Wound  he  lan- 
guifhed  till  Ten  o'  Clock  in  the  Evening,  and 


then  died  ;  and  that  the  faid  Robert  Tranter'  was 
prefent,  aiding  and  abetting  the  faid  Hugh  Rea- 
fon to  commit  the  faid  Murder ;  againft  the 
King's  Peace,  &c. 

The  Cafe,  was  thus  :  As  Captain  Lutterell  was 
going  from  his  Lodgings  in  Surry-Street,  to 
take  Water,  he  was  arrefted  for  10/.  by  the 
Prifoners  Reafon  and  Tranter ;  and  he  telling 
them  that,  if  they  would  go  home  with  him,  he 
Would  pay  the  Money,  they  did  fo  ;  and  Rea- 
fon went  up  with  the  Captain  into  his  Dining- 
Room,  while  Tranter  was  fent  for  the  Attorney's 

Bill 
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1721-  Bill  of  Charges.  In  the  mean  Time  Mr.  Lut- 
S  Geo.  I.  terejj  going  Up  another  Pair  of  Stairs,  to  fetch 
t^'V'NJ  the  Money,  fas  'tis  prefumed)  and  leaving  Rea- 
fon in  the  Dining-Room,  came  down  Stairs  a- 
gain  with  a  Brace  of  loaded  Piftols  in  his  Breaft  ; 
but,  upon  his  Maid's  Perfuafion,  laid  them 
down  on  the  Table,  and  faid,  he  defigned  no 
Hurt :  However,  Tranter  returning  again,  there 
were  high  Words  between  the  Deceafed  and  the 
Bailiffs  •,  and  the  Deceafed  threatened  them,  and 
ft  ruck  one  of  them  with  his  Cane  ;  whereupon 
Tranter  ran  the  Deceafed  againft  the  Wainfcot, 
and  Red/on  ftabbed  him.  They  alfo  got  Pof- 
feffion  of  his  Piftols,  and  fhot  him  ;  and  throw- 
ing him  down  upon  the  Floor,  give  him  nine 
or  ten  Wounds  afterwards,  with  his  own  and 
Reafon's  Sword  :  Whereupon  a  Cry  of  Murder 
was  made,  and  People  came  in  and  apprehended 
the  Bailiffs  ;  one  of  whom  was  wounded  in  the 
Arm  with  a  Brace  of  Balls,  and  they  had  fome 
other  flight  Wounds  about  them. 

Mr.  Lutterell  living  fome  Hours  after  this 
Rencounter,  declared  before  Mr.  Peters,  who 
adminiftered  the  Sacrament  to  him,  and  others, 
as  he  lay  a  dying,  that  the  Bailiffs  took  the 
Piftols  from  his  Table,  and  fired  both  of  them  : 
That  the  fat  Man  drew  his  Sword,  and  ran  him 
through  the  Body,  and  then  drew  his  (Lutte- 
r ell's)  Sword,  which  he  (Lutterell)  broke  in 
the  Bailiff's  Hand,  and  begged  for  Life  :  That 
he  (Lutterell)  neither  fired  a  Piftol,  or  made 
one  Pnfh  :  That  they  both  ran  him  through, 
though- he  offered  to  pay  them  the  Money :  But, 
he  faid,  they  had  given  him  abufive  Language, 
which  induced  him. to  ftrike  one  of  them  ;  and 
upon  that,  they  immediately  feized  him,  tum- 
bled him  down,  and  ftabbed  him :  That  he 
begged  them  to  fpare  his  Life  ;  but  one  of  them 
faid,  Damn  him,  draw  his  Sword,  and  ftab 
him. 
Ihe  Chief  The  Chief  Juftice,  in  fumming  up  the  Evi- 
Jnftice's    c]ence)  obferved,  That  the  Prifoners  had  been 

fo'thtjury.  fo  civi1  on  the  Arreft>  as  t0  cari7  Mr-  Lutterell 
J  to  his  own  Lodging  ;  a  Circumftance,  he  con- 
feffed,  that  made  fome  Impreffion  on  hiim :  It 
was  what  Bailiffs  were  not  bound  to  do  ;  they 
were  ufually  rough,  and  not  eafy  to  be  en- 
treated, unlefs  well  paid  for  it :  They  were  too  fa- 
vourable in  trufting  him  in  his  own  Lodging  ; 
and  it  was  ftill  agreater  Piece  of  Civility,  the  fend- 
ing Tranter  for  the  Attorney's  Bill,  and  ftaying 
alone  with  him  \  Mr.  Lutterell  might  have  fent  his 
own  Servant.  This  was  extreme  civil  Ufage, 
and  was  not  often  done  by  Men  of  their  Cha- 
racter:  Nay,  Reafon  fuffers  him  to  go  up  Stairs 
into  another  Room,  when  his  Partner  was  gone  : 
This  fhews  exceffive  Favour  to  their  Prifoner, 
which  they  could  not  in  Strictnefs  juftify  :  And 
Mr.  Lutterell's  bringing  down  a  Brace  of  Pif- 
tols, feemed  to  be  an  untoward  Return  for  their 
Civility.  Indeed,  the  Maid  Servant  depofed, 
That  he  faid  he  had  no  Malice  towards  them,  and 
would  not  hurt  a  Hair  of  their  Heads  ;  he  only 
brought  down  the  Piftols  that  he  might  not  be  impofed 
upon:.  But  he  did  not  know  what  he  meant, 
when  he  was  in  Cuftody  of  the  Officers,  and  had 
been  fo  civilly  ufed,  to  bring  down  a  Cafe  of 
Piftols,  to  prevent  his  being  ill  ufed.  It  feems 
as  if  he  intended  to  affright  the  Officers,  that 
they  fhould  not  carry  him  away.  It  was  the 
Duty  of  the  Bailiffs  to  carry  him  off,    and  he 


brought  down  the  Piftols  to  prevent  that;  and  '721- 
he  owned  that  he  gave  one  of  the  Bailiffs  a  Blow  ^  <^eo-  *• 
on  the  Head  with  his  Stick  ;  and  the  Bailiffs 
fay,  in  their  Juftification,  that,  the  Afiault  be- 
gan on  his  Side.  It  was  ftrange  that  Tranter^ 
immediately  after  he  came  back,  fhould  run  him 
againft  the  Wainfcot,  and  Reafon  afiault  him 
with  a  Sword,  without  a  Provocation  :  This 
Behaviour  was  not  of  a  Piece  with  the  other.  He 
thought  it  appeared  by  the  Evidence,  beyond 
Contradiction,  that  the  Piftols  were  brought 
down  with  a  Defign  to  prevent  his  being  carried 
off,  and  that  he  did  give  one  of  the  Bailiffs  a 
Blow  with  a  Stick.  Upon  the  whole,  he  thought 
it  was  plain  that  the  Prifoners  at  the  Bar  did 
kill  Mr.  Lutterell ;  that  when  Tranter  had  him 
againft  the  Wall,  Reafon  ftabbed  him  •,  and 
when  he  was  lying  upon  the  Floor,  Reafon 
ftabbed  him  :  And  it  appeared  by  another  Evi- 
dence, that  Reafon,  the  fat  Man,  fhot  oft'  a 
Piftol  ;  fo  that  he  made  no  doubt  but  the  Pri- 
foners at  the  Bar  did  give  Mr.  Lutterell  thofe 
Wounds  of  which  he  died  :  The  Surgeons  had 
depofed,  that  there  were  eight  or  nine  Wounds 
with  a  Sword,  one  of  them  mortal ;  and  a  Wound 
with  a  Bullet  that  was  mortal. 

Then  the  Queftion  was,  Whether,  upon  this 
Evidence,  the  Defendants  were  guilty  of  Felony  ? 
and  if  guilty,  then  in  what  Degree,  whether 
Murder  or  Manflaughter  ? 

Bailiffs  were  Minifters  of  Juftice,  armed 
with  the  Authority  of  the  Law  ;  and  thofe  who 
refilled  a  Bailiff  in  the  Execution  of  his  Office, 
refilled  the  Law  ;  and  in.  executing  their  War- 
rants, and  doing  what  was  neceffary  for  that 
Purpofe,  for  the  obtaining  their  Prifoner,  or  for 
the  Security  of  their  own  Perfons,  if  Death  en- 
fued,  the  Bailiffs  having  the  Authority  of  the 
Law  on  their  Side,  it  was  not  fo  much  as  Fe- 
lony :  And  it  was  neceffary  it  fhould  be  fo  ;  for 
without  it,  all  their  Properties  would  be  preca- 
rious. 

Here  is  Mr.  Lutterell  under  an  Arreft,  fetches 
down  his  Piftols  to  prevent  his  being  carried 
off,  and  threatens  the  Bailiffs  ;  He  doubted  his 
Threatening  muft  have  Reference,  that  he  threat- 
ened to  difcharge  his  Piftols,  or  draw  his  Sword 
upon  them  ;  and  he  did  not  only  threaten  them, 
but  gave  one  of  them  a  Blow  with  his  Cane  y 
whereupon  Tranter  runs  him  up  againft  the 
Wall,  and  Reafon  fobs  him.  Now,  when  Pif- 
tols are  brought  down,  Threatenings  ufed,  and 
a  Blow  given,  the  Officers  are  not  to  ftand  ftill 
till  they  are  murdered  :  They  could  not  tell 
what  Mr.  Lutterell's  Intention  was  ;  as  he  had 
made  an  Appearance  of  Refiftance,  and  had 
made  an  Afiault,  the  Jury  were  to :  confider, 
whether  this  was  not  a  neceffary  Defence  of  the 
Officers  to  fecure  their  Prifoner.  The  Maid 
faid,  indeed,  when,  the  Piftols  were  brought 
down,  at  her  Perfuafion,  her  Mafter  laid  them 
on  the  Table,  which  was  an  Indication  that  no 
ill  Ufe  was  to  be  made  of  them  ;  and  it  did  not 
appear  whether  one  or  both  of  them  were  in 
Mr.  Lutterell's  Reach  :  But  then  it  appeared  (I ■ 
don't  fee  where)  that  notwithftanding  the  running 
him  againft  the  Wall,  he  had,  in  fome  meafufe, 
refcued  himfelf  from  that  Force  -•,  and  there  was 
ftruggling  and  throwing  down,  which  fhewed 
that  he  was  not  fo  in  the  Power  of  the  Bailiffs, 
that  they  could  be  fecure  of  preferring  their  Pri- 
foner, 
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1 7 2i-  foner,  or  their  own  Lives  :  That  it  muft  be  left 
S  Geo.  I.  to  ^g  jiiry^  whether  they  believed  Mr.  Lutte- 
<-''vSj  rell  had  a  Defign  to  refcue  himfelf-,  and  if  they 
thought  the  Bailiffs  had  a  juft  Provocation,  and 
were  apprehenfive  of  lofing  their  Prifoner,  the 
Law  allowed  them  to  do  what  was  neceffary  for 
their  own  Security,  and  the  Security  of  their 
Prifoner  ;  but  if  they  thought  this  was  done  out 
of  Heat  and  Paffion  by  the  Bailiffs,  when  there 
was  no  juft  Caufe  to  apprehend  the  Prifoner's 
being  refcued  ;  then  they  were  guilty  of  Felony. 
He  confeffed  it  looked  barbarous,  that  when  a 
Man  was  in  his  Blood  urion  the  Ground,  they 
fhould  follow  their  Blows,  giving  him  more 
Wounds :  This  was  carrying  the  Thing  a  great 
"Way,  and  looked  like  Barbarity.  But  if  Mr. 
Lutterell  gave  the  firft  Provocation,  whatever 
happened  afterwards,  if  done  for  the  Security  of 
their  own  Lives,  and  of  their  Prifoner,  would 
not  make  them -guilty  of  Felony. 

It  appeared,  that  Mr.  Lutterell  had   given  a 
Blow  :  Men  of  Honour  were  not  to  juftify  them- 
felves,  by  faying,    faucy  Language   was  given 
them  ;  and  thereby  they  would  be  their   own  l 
■ 


Avengers  :  That  to  make  it  Murder  in  the  Bai-  '72i. 
liffs,  it  muft  appear  to  be  done  malicioufly,  and  ?J^5' 
without  Provocation  :  That  Blows  had  always 
been  allowed  to  be  Provocations  •,  and,  in  this 
Cafe,  it  was  accompanied  with  fetching  down 
Piftols,  and  threatening  the  Bailiffs  what  he 
would  do:  And,  iffo,  the  Bailiffs  would  not 
be  guilty  of  Murder,  but  Manflaughter  :  That 
they  were  to  aflert  the  Authority  of  the  Bailiffs.; 
but  then  they  muft  not  incourage  the  Bailiffs,  on 
a  few  angry  Words,  immediately  to  fall  into  a 
Paffion,  and  take  away  the  Life  of  a  Man.  It 
appeared  that  a  Blow  had  been  given  under  un- 
toward Circumftances,  after  the  Bailiffs  had 
been  threatned  with  a  Defign  to  prevent  his 
being  carried  off  by  them  ;  and, .  if  fo,  the  moft 
they  could  make  it,  would  be  Manflaughter. 

Then  the  Jury  withdrew,  and  returningJnto  ConviBed 
Court  an  Hour  afterwards,  gave  their  Verdicl:  of  Man- 
that  the  Prifoners  were  guilty  of  Manflaughter  :  J1™^**'* 
Whereupon  they   prayed  the  Benefit   of   their  ^^^ 
Clergy,    and  were  immediately   burnt  in    the  Hand. 
Hand,  and  difcharged. 


! — 





7^  The  Trial  of  John  Woodb.urne  Labourer,  and 
Arundel  Coke  Efq ;  upon  the  Statute  of  Maiming, 
(made  the  2 2d  of  Car.  II.)  at  the  Aflrzes  held  at  St. 
JEAmundsbury  for  the  County  of  Suffolk,  on  the  1  3th 
oi  March,   1721.     8  Geo,  I. 
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<Ibt  Cafe, 


TH  E  Indictment  charged,  that  the  Prifo- 
ners Woodburne  and  Coke,  on  the  firft  of 
January,  in  the  eighth  Year  of  the  King,  at 
St.  Edmundsbury  aforefaid,  on  Purpofe,  and  of 
Malice  afore-thought,  and  by  lying  in  wait, 
did  ■;  felonioufly  make  an  Affault  on  Edward 
Crifpe,  of  the  fame  Town,  Gent,  and  that  the 
faid  John  Woodburne,  with  a  Bill  he  then  held 
in-  his  Right  Hand,  did  felonioufly  flit  the  Nofe 
of  the  hid  Edward  Crijpe,  with  an  Intent  to 
disfigure  him  ;  and  that  the  faid  Arundel  Coke 
was  prefent  at  the  fame  Time,  aiding  and  abet- 
ting the  faid  John  Woodburne  Xo  commit  the  faid 
Felony  ;  againft  the  King's  Peace,  &c. 

The  Cafe  was  this  :  Crijpe  was  poffeffed  of  an 
Eftate  of  300  /.  per  Annum,  and  having  three 
Sifters,  Coke  the  Prifoner  married  orle  of  them  •, 
and|,  as  Mr.  Crijpe  had  no  Children,  Coke,  in 
Right  of  his  Wife,  would  have  been  entitled  to 
a  third  Part  of  Mr.  Crifpe's  real  Eftate  on  his 
Death  :  But  being  too  impatient  to  wait  for 
Crifpe's  Death  in  the  naturai  Way,  he  tampered 
with  feveral  poor  People  to  murder  Crifpe,  for 
certain  Rewards  he  offered  them  ;  and  at  length 
prevailed  on  the  Pri foner  Woodburne,  after  much 
Importunity,  and  a  Promife  of  twenty  Pounds 
Reward,  to  undertake  it.  This  Woodburne  was 
a  labouring  Man,  who  had  ten  Children,  and 
was  very  poor  •,  and  working  fometimes  for 
Coke,  had  been  relieved  in  his  Neceffity.by  him, 
and  fcarce  knew  how  to  deny  any  thing  he  put 
him  upon. 


Woodburne  no  fooner  confented  to  commit  the 
Murder,  but  Coke  invited  Crifpeto  Supper  with 
him,  on  New-Tear' s-Day,  172.1-2  ;  and  his 
Houfe  being  near  the  Church- Yard  in  Bury,  he 
ordered  Woodburne  to  wait  for  him,  in  the  Porch 
of  a  Houfe  that  ftood  in  the  Church- Yard,  at 
eight  in  the  Evening,  and  to  flay  there  till  he 
came  to  him.  Crijpe,  on  his  Brother  Coke's  In- 
vitation, came  to  fup  with  him,  on  New-Tear' s- 
Day  in  the  Evening  ;  as  did  alfo  Mr.  Brown, 
who  had  married  Coke's  Sifter :  Coke  before  Sup- 
per, propofed  to  Mr.  Crifpe  the  going  to  fee  one 
Mrs. Fanny Monke, who  lived  in  the  Church- Yard ; 
but  he  did  not  feem  inclined  to  go  then  :  Where- 
upon Coke  went  out  by  himfelf;  and  meeting 
Woodburne  in  the  Church- Yard,  who  had  pre- 
pared his  Wood-Bill,  in  order  to  commit  the 
Fact,  Coke  told  him,  that  Crifpe  was  very  mer- 
ry, and  he  believed  it  would  be  late  before  he 
came  out ;  but  the  later  the  better,  and  bid  Wood- 
burne continue  there  till  they  came  out After 

Supper,  about  Ten  o'Clock,  Coke  called  Crifpe 
out  of  his  Parlour  ;  and  they  went  together  into 
the  Church- Yard,  it  being  very  dark  -,  and  hav- 
ing taken  two  or  three  Turns  before  the  Houfe 
of  Mrs.  Monke,  already  mentioned,  Coke  flood 
ftill,  and  hallowed,  and  immediately  Woodburne 
came  up  to  them,  and  ftruck  Crifpe  on  the  Face 
with  his  Bill;  and.  giving  him  four  or  five 
Strokes  more,  he  fell  down  in  a  Swoon,  and 
Coke  and  Woodburne  left  him  there  for  dead. 
Coke  returned  out  of  Breath  to  his  own  Houfe  ; 

and 
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and  being  asked  by  Mr.  Brown,  what  was   be- 
come of  Crifpe,  he  faid,    he  believed    he  was 
gone  Home :  But  they  had  not  fat  above  a  quar- 
ter of  an  Hour,  before  Crifpe,  who  had  recover- 
ed out  of  his  Swoon,  came  in  with  almoft  all 
his  Flefh  cut  off  his  Face,  and  his  Cheeks  hang- 
ing down  upon  his  Bread,  to  the  great  Surprize 
of  the  Family. 
ffhe  Fa&         The  Prifoners  confeffing  the  whole  Charge, 
corfejfed.     there   is  no    Occafion  to  repeat  the  Evidence. 
Their  De-  Their  principal  Defence  was,  That  they  did  not 
fence.         intend  to  flit  Crifpe's  Nofe,    but   to   kill  him; 
and  if  they  had  no  Intention  to  flit  his  Nofe,  it 
was  not  Felony  by  the  abovefaid  Statute. 

To  which  Mr.  Serjeant  Selby,  who  was  Coun- 
fel  for  the  King  at  this  Trial,  anfwered,  That 
they  .could  not  intend  to  kill  Mr.  Crifpe  with 


ileal :  So  a  Man  of  Malice  intends  to  burn  one     U""T 
Houfe,  and,  in  Execution  thereof,  happens  to        "L  j 
burn  another  Houfe  ;  this  is  a  malicious  and  fe-  {^'*^J 
lonious  burning  of  this   other    Houfe,    becaufe 
fprung  cut  of  a  malicious  and  felonious  Intent; 
The  like  might  be  inftanced,  where  Poifon  was 
intended  to  be  given  to  one  Perfon,  and  another 
takes  it,  and  eats  it,  and  thereby  dies.     And 
there  were  other  Cafes  of  the  like  Nature,  where 
Acts  done  in   Profecution   of  felonious  Intents* 
participate  of  the  Nature    of  their    Original, 
from  whence  they  fpring. 

That  the  Indictment  on  this  Statute,  was  for 
a  certain  particular  Intent ;  for  purpofely,  ma- 
licioufly,  and  by  lying  in  wait,  flitting  Mr. 
Crifpe's  Nofe,  with  an  Intention,  in  fo  doing, 
to  maim  or  disfigure.    .As  to  the  Fair,  of  flitting 


fuch'an  Inftrument  as  a  Wood-bill,  without  ya*" "the  Nofe,  that  was  dire<5tly  or  pofitively  fworn  i 


*fhe  Chief 
Juftice  di- 
rects the 
Jury. 


tending  to  maim  him  firft :  And  where  there 
were  two  Intentions,  and  but  one  executed, 
there  was  no  Pretence  to  fay,  that  what  was  ex- 
ecuted, was  not  intended. 

The  Chief  Juftice,  in  fumming  up  the  Evi- 
dence, obferved,  That  the  Queftion  on  this  In- 
dictment, was,  Whether  John  Woodburne,  did, 
on  Purpoie,  and  of  Malice  fore-thought,  and 
by  lying  in  wait,  unlawfully  flit  the  Nofe  of  Ed- 
ward Crifpe,  with  an  Intention  to  maim  or  dif- 
figure  him  therein  ?  And  whether  Arundel  Coke 
was  felonioufly  prefent  at  the  Fact,  aiding  and 
abetting  TVoodburne  in  the  Commiffion  and  Per- 
petration of  it? 

That  Woodburne,  in  his  Defence,  did  not  deny 
the  aflaulting  and  wounding  of  Mr.  Crifpe  ;  but 
infifted,  That  what  he  had  done,  was  by  the 
Solicitation  and  Procurement  of  Mr.  Coke ;  which 
was  no  Juftification  or  Excufe :  For  no  Man 
was  to  obey  the  unlawful  Commands,  or  hearken 
to  the  illegal  Advices,  of  any  other  Perfon  what- 
foever.  That  the  Defence  Coke  had  made, 
which  would  ferve  alfo  for  Woodburne,  was, 
That  they  intended  to  murder,  and  not  to 
maim-,  and,  if  they  did  maim,  it  was  with  an 
Intention  to  kill,  and  not  to  disfigure. 

And  the  Intent  of  the  Party  was  to  be  difcover- 
ed  by  the  Facts  themfelves  ;  by  the  precedent, 
concomitant,  and  fubfequent  Circumftances  of 
.the  Fa<ts ;  by  the  Manner  of  doing,  and  the 
like. 

There  were  fome  Cafes,  where  an  unlawftri  or 
felonious  Intent  to  do  one  Act,  might  be  carried 
over  to  another  Act,  done  in  Profecution  thereof; 
and  fuch  other  Aft  would  be  Felony,  becaufe 
done  in  Profecution  of  an  unlawful  or  felonious 
Intent :  As,  where  a  Man  fhoots  at  a  wild  Fowl, 
wherein  no  Man  had  a  Property,  and  by  moot- 
ing happens  unawares  to  kill  a  Man  ;  this  Ho- 
micide was  not  Felony,  but  only  Mifadventure, 
or  Chance- Medley  •,  becaufe' it  was  an  Accident 
that  happened  in  the  doing  of  a  lawful  Act : 
But  if  this  Man  had  fhot  at  a  tame  Fowl,  where- 
in another  Man  had  Property,  but  not  with 
Intention  to  fteal  it,  and,  by  fuch  fhooting, 
had  accidentally  killed  a  Man,  he  would  then 
have  been  guilty  of  Manflaughter,  becaufe  done 
in  Profecution  of  an  unlawful  Action,  viz.  com- 
mitting a  Trefpafs  on  another  Man's  Property  : 
But  if  he  had  an  Intention  to  fteal  this  tame 
Fowl,  then  fuch  accidental  killing  of  a  Man 
would  have  been  Murder,  becaufe  done  in  Pro- 
fecution of  a  felonious  Intent, 


there  could  be  no  Doubt  but  it  was  an  unlawful 
Slitting :  But  the  Defence  the  Prifoners  made, 
was,  That  if  they  did  flit  the  Nofe,  it  was  with 
an  Intention  to  kill,  and  not  with  an  Intention 
to  maim  or  disfigure.  Now,  if  the  Intention 
was  to  murder,-  they  were  to  confider,  whether 
the  Means  made  ufe  of  to  accomplifh  that  Mur- 
der, and  the  Confequences  of  thole  Means,  were 
not  in  the  Intention  and  Defign  of  the  Party  ? 
And  whether  every  Blow  and  Cut,  and  the 
Confequences  thereof,  were  not  intended,  as 
well  as  the  End  for  which  it  was  alledged  thofe 
Blows  and  Cuts  were  given  ? 

And  if  they  were  fatisfied  on  the  Whole, 
that  Woodburne  did,  on  Purpofe,  and  of  Malice 
fore-thought,  and  by  lying  in  wait,  unlawful- 
ly flit  the  Nofe  of  Edtvard  Crifpe,  with  an  In- 
tention, in  fo  doing,  to  maim  or  disfigure  ;  and 
that  Arundel  Coke  was  felonioufly  prefent  at  the 
Commiffion  of  this  Fact,  and  aiding  and  abet- 
ting therein,  they  would  find  them  guilty  :  But 
if  this  was  not  found  to  their  Satisfaction,  they 
were  to  acquit  them. 

Here  Coke  objected,  That  the  Nofe  could  not 
be  faid  to  be  flit,  within  the  Meaning  of  the  Sta- 
tute, becaufe  the  Edge  of  it  was  not  cut  through. 

The  Chief  Juftice  anfwered,  It  was  true,  the 
Edge  of  the  Nofe  was  not  flit ;  but  the  Cut  was 
crofs  the  Nofe,  which  feparated  the  Flefh  of  the 
Nofe,  and  cut  it  quite  through  into  the  Noftril ; 
which  he  took  to  be  a  Slitting  the  Nofe  within 
the  Meaning  of  the  Aft. 

The   Jury  being  withdrawn   about  half  an  The  Prifo- 
Hour,  brought  the  Prifoners  in  Gui  lt  y.    And  »ers  con- 
the  Prifoners  were  called  to  receive  Sentence  on  vi^ei- 


the  14th  of  March:  When  Coke  infifted,  in  Ar- 
reft  of  Judgment,  That  it  was  a  very  penal  Sta- 
tute they  were  indicted  upon,  and  ought  not  to 
be  carried  beyond  the  exprefs  Letter  of  it :  That 
all  the  Circumftances  defcribed  in  the  Statute, 
muft  concur,  to  conftitute  the  Crime  :  And  here 
the  Intention  to  maim  and  disfigure^  was  not 
proved :  Nor  was  it  any  Objection,  to  fay, 
That  the  Crime  which  was  proved,  was  much 
worfe  than  that  which  was  defcribed  by  the  Sta- 
tute •,  for  if  it  was  worfe,  it  could  not  be  the 
fame. 

The  Chief  Juftice  anfwered,  He  did  agree, 
that  if  any  of  the  Circumftances  prefcribed  by 
the  Statute  were  wanting,  then  his  Cafe  was 
out  of  the  Statute  :  But  whether  all  the  Circum- 
ftances required  by  the  Statute,  did  not  concur 
viz.  an  Intent  to  \  in  this  Cafe,  was  a  Matter  of  Fact,  which  the 
10  O  Jury, 
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*  7*  1.     Jury,  who  were  proper  Judges  of  it,  had  tried, 
8  Geo.  I .  ancj  /ouncj  them  a}j  t0  concur. 

l^V^  Then  he  claimed  the  Benefit  of  the  Pardon, 
offered  in  the  Gazelle,  to  any  one  that  mould 
difcover  the  AfTaflins :    But  was  told,    Such  a 


Promife  could  not  be  pleaded  in  Arreft  of  Judg-     'rai- 
ment, if  he  was  entitled  to  the  Benefit  of  it ;  flf^v* 
and  thereupon  Sentence  of  Death  was  pronounc- 
ed ;    and   they  were  both  executed  at   Si.  Ed-  <*»<*«? 
mondsbury,  on  Saturday  the  31ft  of  March,  172.2.  ***"* 


it**.  The  Trial  of  Christopher  Layer  Efq;  for  High- 
^^     Treafon,  at  the  Kings-Bench  Bar,  in  Michaelmas-Term, 
1722.     9  Geo.  I. 


(Trial. 


1722. 
9  Geo.  I. 
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(The India- '  |  '  H  E  Indictment  was  found  by  an  EJfex 
ment.  J^     Grand  Jury,  and  charged  the  faid  Chrif- 

topher- Layer  with  High  Treafon,  in  compaffing 
and  imagining  the  Death  of  the  King  :  And  the 
Overt-Acts    laid   to  prove   the  faid  Treafon, 
were,   !.  That  the  faid  Chriftopher  Layer,  with 
divers  other  falfe  Traitors,  did,  on  the  2.3th  of 
Augufi,  in  the  ninth  Year  of  the  King  \    and  at 
divers  other  Times  before  and  after,  at  Layton- 
Stone,  in  the  faid  County  of  EJfex,    confult  and 
agree  to  raife  a  Rebellion,  and  levy  War  againft 
the  King.      2.    That  he  did   publifh,    at  the 
Time  and  Place   aforefaid,  a  certain  treafonable 
Libel ;    purporting,    among  other  Things,    a 
Promife  of  Rewards  to  his  Majefty's  Subjects, 
to  incite  them  to   rife    in    Arms   againft   the 
King.     3.  That  he  confulted  and  agreed  to  de- 
pofe  his  Majefty,   and  place  the  Pretender  on 
the  Throne.     4.  That  he  lifted  Soldiers  for  the 
Pretender.     5.  And,  laftly,  That  he  confulted 
and  agreed  with  the  faid  other  falfe  Traitors*  to 
feize  and  imprifon  the  King. 
LyochV        The  principal  Witnefs  againft  Mr.  Layer  was 
Evidence.  Mr>  Stephen  Lynch,  who  had  ferved  in  the  Army 
abroad  :    He  teftified,  That  he  came  over  from 
Flanders  in  April  laft ;  and   was    introduced  to 
Mr.  Layer  in  June,  as  a  Perfon  fit  to  be  entruft- 
ed  in  a  daring  and  hazardous  Enterprize:  And 
Mr.  Layer  expreffing   an  entire   Satisfaction  in 
-       him,  propofed  to  him    the  engaging   in  an  In- 
furrection  in  Favour  of  the  Pretender  ;  and  told 
him,  that  feveral  of  the  Army  and  the  Guards, 
and  fome  Noblemen   and  Gentlemen,    would 
back  and  fupport  them  in  it :  That  he  alfo  pro- 
pofed to  the  Witnefs  the  commanding   a  Party, 
to  feize  the  Lord  Cadogan  the  General :  And  de- 
pofed,  that  they  actually  went  together,  to  view 
the  Avenues  to  the  Lord  Cadogan's  Houfe  :  And 
that  the  Prifoner  affured  the  Witnefs,  there  was 
a  great  Man  who  did,  not  want  Courage,  Wit, 
or  Refolution,  that  would  have  the  Direction  of 
the  Enterprize,  and  give  him  his  Orders  at  a 
proper  Time  :  And  that  he  would  prefent  him 
(the  Witnefs)  to  that  great  Man  :  That  he  had 
feveral  Meetings  with  the  Prifoner  at  his  Lodg- 
ings in  Chancery- Lane,  and  at  the  Taverns  there- 
abouts ;  and  their  Converfation  conftantly  ran 
upon  the  Feafiblenefs  of  bringing  about  another 
Revolution  ;  and  on  the  general  Difaffection  of 
the  People :    That  the  Witnefs  expreffing  his 
Uneafinefs,  that  the  Affair  was  delayed  fo  long  ; 
and  intimating,  that  he  fhould  be  obliged  to  go 
beyond  Sea  again  for  Want  of  Money,  the  Pri- 
foner,  gave  him  at  feveral  Times,  eight  or  ten 
Guineas  •■>  and  informed  him,  they  intended  to 


begin  the  Infurrredtion  at  the  breaking  up  of  the 
Camp  in  Hyde-Park :  And  that  the  Tower 
would  be  feized,  and  put  into  their  Hands  by  an 
Officer  of  the  Guards,  who  had  contrived  to 
mount  that  Guard  at  the  Time  of  the  Infurrec- 
tion,  on  Purpofe  to  facilitate  the  Attempt: 
That  he  met  the  Prifoner  afterwards  at  a  Tavern, 
with  a  Perfon  he  took  to  be  a  Serjeant  of  the 
Guards  by  his  Habit ;  and  they  all  drank  Suc- 
cefs  to  the  Enterprize. 

Lynch  further  teftified,  That  on  the  Day  the 
Bifhop   of  Rochejler  was  apprehended,  the  Pri- 
foner asked  him  to  ride  out  with  him  to  take  the 
Air,    and  accordingly  they  rode  out  together, 
about  Eleven  o'Clock  the  next  Day,   through 
Whitechapel  into  EJfex,  and  upon  the  Road  the 
Prifoner  faid,  they  would  go  to  the  Lord  North 
and  Grey's,  to  whom  he  would  recommend  the 
Witnefs  as  his  Friend  ;  but  coming  to  the  Green 
Man  at  Lay  to?i-S  tone,  he.  faid  they  had  better  dine 
there,  becaufe  Dinner  would  be  over  before  they 
could  get  to  my  LordNortb  and  Grey's  ;  and  while 
a  Beef-Steak  was  getting  ready,  they  difcourfed  of 
the  Uneafinefs  of  the  Nation,  of  the  Inclination 
of  the  People  to  another  Revolution,  and  how 
to  bring  it  about  •,  and  the  Prifoner  fhewed  him 
the  latter  Part  of  a  written  Paper,  wherein  the 
People  were  incited  to  rife,  and  fhake  off  the 
Oppreffions  they  fuffered  under  the  prefent  Ad- 
miniftration  ;  and  three  Guineas  were  offered  to 
every  Horfeman  and  Serjeant,  two  Guineas  to 
every  Corporal,  and  one  Guinea  to  every  private 
Soldier  in  the  Army,  to  invite  them  to  revolt, 
with  Promifes  of  Preferment ;    and  the  Earl  of 
Cadogan  was  mentioned  as  in  Cuftody,  to  induce 
People  to  join  them  :  That  the  Prifoner  talked 
of  the  Declaration .  as  of  his  own  Compofingv 
and  he  believed  it  was  his  Writing  ;  but  there 
were  feveral  Interlineations,    and  feveral  Words 
dafhed  :  And  the  Prifoner  faid,  He  wifhed  Mat- 
ters might  be  ordered  fo,  that  the  Witnefs  might 
have  the  feizing  of  fome  Minifters  of  State,  men- 
tioning the  Lords  Townfhend  and  Carteret,  and 
Mr.  Walpole ;  and  added,  When  the  Defign  was 
put  in  Execution  the  Army  would   declare  in 
their   Favour,    and  they   would  fend   a   ftrong 

Guard  to  fecure  the  King  from  any  Infult. 

That  when  the  Witnefs  fhewed  his  Uneafinefs  at 
the  Delay,  the  Prifoner  faid,  if  he  could  pro- 
pofe  any  Thing  more  proper,  he  fhould  do  it : 
That  having  ftaid  near  an  Hour  at  the  Green 
Man,  they  rode  to  the  Lord  North  and  Grey's, 
where  the  Prifoner  introduced  him  to  his  Lord- 
(hip  as  his  Friend  :  They  Jay  there,  and  came  a- 
way  after  Dinner  the  next  Day  ;  and  Mr.  Layer 

told 
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told  the  Witnefs,  that  he  had  recommended  him 

to  his  Lordfhip  as  his  particular  Friend., 

That  he  went  afterwards  to  the  Lord  North  and 
Grefs,  where  he  met  Mr.  Layer,  and  telling 
him,  he  was  afraid  their  Hopes  were  defeated, 
he  bid  him  not  be  uneafy,  but  prepare  to  exe- 
»  cute  theDefign  at  the  breaking  up  of  the  Camp  ; 
and  at  another  Time  faid,  Rather  than  all 
fhould  fail,  he  would  rife,  and  be  a  fecond  Maffi- 
nello. 
Plunkett'i  Matthew  Plunkett,  an  old  Serjeant  of  the 
Evidence.  Guards,  teftified,  That  Mr.  Layer,  the  Prifoner, 
gave  him  Money  to  lift  Men  for  the  Pretender, 
and  that  he  told  him  he  had  twenty-five  Men 
ready  to  ferve  him ;  and  actually  brought  one 
Child  to  Mr.  Layer,  who  gave  the  "Witnefs  half 
a  Guinea  to  give  Child  to  be  a  Pretender's  Man, 

to  whom  Mr.  Layer  gave  the  Title  of  King. 

That  Mr.  Layer,  in  Difcourfe  with  him  (the 
Witnefs)  afked  him,  if  he  knew  any  Serjeants 
of  the  Guards,  and  faid,  he  wanted  fuch  old  Sol- 
diers as  he  was,  to  difcipline  the  Mob  ;  told  him 
the  Nation  was  enflaved,  and  the  Soldiers  had 
great  Injuftice  done  them,  having  unexperienced 
Men  put  over  their  Heads,  though  they  had 
ferved  abroad.  And  when  the  Witnefs  afked  who 
promoted  the  Infurreclion,  the  Prifoner  mentioned 
Lord  horth  and  Grey,  Lord  Strafford,  General 
Primroje,  and  General  Webb  ;  and  faid,  thofe  who 
did  their  King  and  Country  Service  on  this  Oc- 
cafion,  would  be  for  ever  taken  care  of,  and  pre- 
ferred  j  and  added,  that  there  were  Dutch  Forces 
brought  in  to  take  away  their  Rights  and  Liber- 
ties -,  they  muft  keep  a  Dutch  Army,  to  make 
War  upon  themfelves. 
Layers  Then  a  Parcel  of  Papers  was  produced  in 
j^TT*"  Court,  which  one  Mrs.  Ma/on  teftified  the  Pri- 
foner left  with  her,  to  be  kept  carefully,  and 
were  feized  by  the  Meffengers  in  her  Lodgings  ; 
among  which  one  was  read,  which  the  King's 
Counfel  denominated,  The  Scheme  for  the  Infur- 
reclion, being  of  the  following  Tenor,  (viz). 

1.  Let  the  General  and  only  one  Officer  of 
Note  in  the  Camp  agree  upon  a  Day  of  Execution. 

2.  Let  the  Officer  that  Day  put  himfelf  on 
the  Tower  Guard. 

3.  As  there  are  eight  Serjeants,  (viz.)  three  of 
the  firft  Regiment  of  Foot-Guards,  three  of  the 
Second,  and  two  of  the  Third,  all  ready  to 
obey  Orders:  early  that  Morn,  let  the  Officer 
fee  a  fingle  Perfon,  namely  George  Wilfon,  who 
manages  thefe  Serjeants,  and  give  him  Directions 
to  bring  them  all  to  fome  convenient  Place,  at 
Four  in  the  Afternoon. 

4.  Then  the  Officer  muft  give  each  Serjeant 
Money  fufficient  for  the  Purpofe,  and  direct 
'em,  that  each  Serjeant  order  twenty-five  Men 
(making  together  two  hundred,  which  they  have 
ready)  to  go  fingly  out  of  the  Camp,  and  meet 

together  at Church-  Yard,    exactly  half  an 

Hour  paft  Eight  in  the  Evening  ;  when  and 
where  another  Officer,  that  they  know,  muft 
meet  'em,  and  take  the  Command  ;  give  'em 
Mufkets  ready  loaded,  and  march  with  them  in 
a  Body  to  the  Tower-Gztz,  at  Nine  that  Night 
exactly. 

5.  Our  Friend,  the  Officer  within,  muft,  pre- 
cifely  at  that  Hour  of  Nine,  be  on  the  Guard  at 
the  Tbwer-Gatz  ;  and  feeing  this  Body  of  Men 
appear,  order  the  Garrifon  to  let  'em  in,  as  a 
Recruit  fent  to  the  Tower-Guard. 
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6.  As  foon  as  ever  they  have  entered  to  feize    1722. 
the  Arms  at  the  Tower-Gate,  fhut  the  Gate  up,  ?^L^ 
and  fecure  every  one  in  the  Tower  that  the  Offi-  V-rvN^ 
cer  on  Guard  gives  them  Orders  to  fecure  j  but 

not  fried  any  Blood. 

7.  The  Tower  being  thus  feized^  to  leave 
only  a  fmall  Guard  there,  under  that  Officer 
who  lets  'em  in  ;  and  then*  with  all  thofe  that 
join  you,  march  directly  to  the  Exchange,  where 
the  great  Doors  muft  be  ready  opened,  and  the 
General  there  in  Perfom 

8.  At  the  exact  Hour  of  Nine,  that  the  Tower 
fhall  be  thus  feized,  the  Perfons  of  fome  great 
Men  to  be  arrefted  at  their  Houfes,  brought 
directly  into  the  City,  and  delivered  to  the  Ge- 
neral. 

9.  That  upon  our  Meeting  at  the  Exchange, 
the  annexed  Proclamation  to  be  fpread  about  •,  the 
Gates  of  the  City  to  be  fliut  up,  and  Pieces  of 
Cannon  brought  down  againft  'em  j  but  every 
Man  that  defires  to  enter  the  Gates,  before  any 
regular  Force  appear,  to  be  admitted  to  come 
m  ;  and  after  the  General  has  appointed  a  Guard 
at  each  Gate  and  Inlet  of  the  City,  with  proper 
Officers  to  command  there,  let  him  march  back 
to  Tower-Hill  for  a  Place  of  general  Rendezvous, 
under  the  Cannon  of  the  Tower,  and  order  the 
Lord  Mayor  a  good  Guard  to  watch  over  the 
Bank  ;  but  firft  take  Money  from  thence  to  the 
Tower,  in  order  to  pay  the  Men.  , 

10.  The  Artillery  in  the  Camp  to  be  feized, 

11.  The  King  to  be  fecured,  and  fent  to  the 
Tower. 

12.  Horfe  Officers,  their  Friends  in  the  Camp, 
to  march  into  the  City. 

13—18.  Four  Half-pay  Captains  to  command 
each  a  Party  •,  one  in  Southwark,  the  Second  in 
the  Privy-Garden*  the  Third  in  St.  James's 
Park,  and  the  Fourth  in  Tothill- Fields. 

19.  A  Captain  to  lead  the  Watermen. 

ao.  Orders  to  be  fent  to  their  Adherents  in 
the  Country  to  rife. 

21.  An  Officer  to  go  to  Richmond  to  feize 
Prince  Pretty-Man. 

Then  one  of  the  Pretender's  Receipts  was  read, 
which  was  found  among  the  faid  Papers,  and 
faid  to  be  ufed  for  taking  up  Money  for  this  En- 
terprize,  being  as  follows  : 

I  Acknowledge  to  have  received  from 
the  Sum  of  -which  Sum 

Ipromife  to  repay,  with  an  Inter  eft  for  it*  at  the 
Rate  of  per  Ann. 

James  R. 

Mr.  Stanycm,  one  of  the  Clerks  of  the  Court-  'fo.  Stan 
cil,  teftified,  That  when  the  Lords  of  the  Coun-  yan**£-«;~ 
cil  afked  Mr.  Layer  the  Meaning  of  thefe  Re-  *»*• 
ceipts  figned  by  the  Pretender,  and  what  Ufe 
he  made  of  them  •,  he  faid,  that  during  the  Time 
he  was  at  Rome,  he  had  fettled  a  Correfpondenee 
with  Sir  William  Ellys,  according  to  the  Direc- 
tions he  gave  him  ;  and  he  told  him,  if  he  could 
fend  any  Receipts,  figned   by  his  Majefty,  or 
the  King,  as  he  called  him,  he  thought  Money 
might  be  raifed  upon  them  for  carrying  on  the 
Caufe. 

Mr.  Delafaye  teftified,  That  Mr.  Layer  eon-  Mr  Defa- 
feffed  before  the  Council,  that  he  received  fuch  faye\»£*«- 
1  Receipts  from  Sir  William  Ellys,  and  that  he  in-  *»«• 
» tended  to  have   tried  his  Friends,  and  to  have 

raifed 
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1722.      raifed  Money  on  thofe  Receipts;  and  that  they 
9  GeoL  had  a  Precedent  for  it  a  little  before  the  Reftora- 
0"V^  tion,  when  fuch  Receipts  were  given  by  King 
Charles  II. 

Then  feveral  Letters  that  paffed  between  Sir 
William  Ellys  and  Mr.  Layer,  found  in  the  fame 
Parcel,  were  read  ;  whereby  it  appeared  there 
was  a  Correfpondence  between  Mr.  Layer  and 
the  Pretender's  Court  at  Rome  ;  and  in  one  of 
them  a  Defign  of  engaging  fome  Soldiers  of  the 
Army  in  their  Intereft  is  mentioned,  if  the 
Letters  that  were  written  in  Cypher  were  rightly 
interpreted. 

Then  f6me  Lifts  were  read  of  the  Officers  or 
the  Guards,  and  the  Number  of  Men  and  Horfes 
under  their  Command,  and  Lifts  of  the  Officers 
in  the  "Tower. 

After  which  Mr.  Stanyan  teftified    further, 
That  Mr.  Layer  confeffed  before  the  Council, 
'"  that  he  went   with  Mr.  Lynch  to   the    Lord 
rJn     fef'  North  and  Grey's;  and  that  they  dined  at  the 
'  Green- Man  at  Layton-ftone  as  they  went :  That 

he  recommended  Lynch  to  the  Lord  North  and 
Grey,  as  a  proper  Perfon  to  be  employed  in  the 
Infurrection  ;  and  that,  Lynch  having  told 
Layer  before,  that  he  would  feize  Lord  Cadogan, 
Layer  mentioned  Lynch  to  his  Lordfhip,  as  a 
proper  Perfon  for  fuch  an  Undertaking  ;  and 
that  they  drank  at  the  Lord  North  and  Grey's  the 
Healths  of  the  Pretender,  his  Wife,  and  the 
young  Prince. 

Mr.  Stanyan  and  Mr.  Delafaye  alfo  teitihed, 
That  Mr.  Layer  confeffed  before  the  Council, 
That  he  had  been  at  Rome ;  that  he  had  had 
two  Conferences  with  the  Pretender  ;  that  he  had 
acquainted  him  with  the  Difaffection  of  the  Na- 
tion, on  Account  of  the  Loffes  that  had  been 
fuftained  by  the  South-Sea.  He  faid,  in  general, 
the  Nation  was  well-affected  towards  him.; 
and  that  he  knew  Perfons  of  Eftate,  not 
Quality,  that  were  in  his  Intereft.  Thenhepro- 
pofed  to  have  Credentials,  or  Tokens,  of  the 
Pretender's  Regard  to  him  ;  which  was  not 
granted  him.  Then  he  defired  the  Pretender's 
Spoufe  mould  ftand  Godmother  to  his  Child  : 
The  Pretender  faid,  he  would  confider  of  it  ; 
and  Colonel  //^brought  Mr.  Layer  Word  that 
fhe  confented  ;  and  it  was  agreed,  the  Dutchefs 
of  Ormonde  fhould  reprefent  her.  And  Layer 
defired  to  know  who  was  to  be  the  Godfather: 
To  which  it  was  anfwered,  the  King  himfelf, 
meaning  the  Pretender.  -  Layer  .  then  defir- 
ed to  know  who  fhould  reprefent  him ;  and 
it  was  faid,  Layer  would  find  one,  when  he  came 
to  England  proper  for  the  Purpofe.  That  when 
became  to  England,  he  went  to  Mr.  Thomson,  to 
advife  with  him  about  it,  who  went  to  my  Lord 
Orrery,  to  defire  him  to  ftand  as  Proxy  for  the 
Pretender  :  My  Lord  Orrery  declined  it ;  then 
he  went  to  my  Lord  North  and. Grey,  who  ac- 
cepted it.  The  Child  was  chriftened  at  Chelfea ; 
my  Lord  North  and  Grey  flood  for  the  Preten- 
der, and  the  Dutchefs  of  Ormonde  for  the  Pre- 
tender's Wife.  \ji 

That  Mr.  Layer  alfo  confeffed  before  the 
Council,  that  he  recommended  Mr.  Lynch to  the 
Lord  North  and  Grey,  as  a  proper  Perfon  to 
feize  the  Lord  Cadogan. 

Mr.  Stanyan  added,  That  when  Mr.  Layer 
was  feized,  they  found  in  his  Bed-chamber  two 
Pair  of  Piftols,  two  Carbines  and  two  Blunder- 


buffes,    forty   or  fifty    Cartridges,  Moulds  for     17*2. 
making  of  Bullets,  and  three  or  four  Swords.    •  ?^°lr\ 

In  the  Prifoner's  Defence  his  Counfel  infilled,  q\iepri{on_ 
That  there  ought  to  have  been  two  Witneffes  to  e/sDefence 
prove  the  Overt- A 61  that  was  laid  in  the  Ccun-  h  his 
ty  olEJfex,  {viz,)  The  Publifhing  the  Declara-  Cmrfel 
tion  at  the  Green  Man  ;  and  that  the  giving 
Lynch  a  Piece  of  Paper  to  read,  could  not  be 
deemed  the  publifhing  a  Declaration,  or  a  trea- 
fonable  Act. 

Then  they  infilled  on  the  Improbability  of  the 
Prifoner's  entering  into  a  treafonable  Converia- 
tion  with  Lynch  and  Plunkett,  with  whom  he  had 
little  or  no  Acquaintance. They  obferved  al- 
fo, That  the  Scheme  itfelf  feemed  rather  a  chi- 
merical Plan  of  fome  crazy  Politicians,  than  a 
Project  of  Men  of  Senfe  :  That  there  was  no 
Forces  raifed  to  put  this  Project  in  Execution, 
or  any  Sums  advanced  by  Layer,  or  any  other 
Perfon,  proportionable  to  the  carrying  on  fuch 
a  Defign  :  That  the  Papers  produced  againft  him 
were  none  of  his  Hand  ;  and  the  Arms  found  in 
his  Houfe- writing  were  no  more  than  any  Gen- 
tleman might  keep,  for  the  Defence  of  his  Fa- 
mily, or  his  Recreations  ;  and  his  being  at  Rome 
with  the  Pretender,  though  that  was  made  High- 
Treafon,  was  no  Evidence  of  the  Treafon  laid  in 
the  Indictment. 

Then  the  Defendant  called  his  Witneffes,  who  Witnefis 
teftified  that  Mr.  Lynch  was  a  Perfon  of  very  *g*i»fl  the 
indifferent  Reputation  ;  and  feveral  of  them  faid  J^f  *t 
he  had  a  vile  infamous  Character.  mtnejfes. 

Abundance  of  Witneffes  gave  Plunkett  the  like 
Character. 

Other  Witneffes  depofed,  That  Mrs.  Mafon, 
who  pretended  to  have  the  Cuftody  of  the  Pri- 
foner's Papers,  was  a  lewd  Woman,  a  Thief, 
and  a  Cheat,  and  had  been  in  Bridewell ;  from 
whence  the  Prifoner  inferred,  that  none  of  them 
deferved  any  Credit. 

The  King's  Counfel,    in  their  Reply  to  the  Reply  of  ^ 
Prifoner,  infifted,that  one  Witnefs  of  one  Overt-  »**  *V' 
Act  in  the  County  where  the  Indictment  was  Lomid- 
laid,  and  another  Witnefs  of  another  Overt- Act, 
of  the  fame   Species   of  Treafon,    in   another 
County,    were  fu'fficient  to  convict  him  :    That 
the  Paper  the  Prifoner  communicated  to  Lynch 
was  certainly  a  treafonable  Paper,  and  his  fhew- 
ing  it  to  him  at  the  Green  Man,  was  a  fufficienc 
Publication  ;    and  that  there  was  a  treafonable 
Conference  alfo  proved  between  the  Prifoner  and 
Lynch  at  the  Green-Man  ;    which    was  another 
Overt- Act  of  the  Treafon  in  EJfex. 

That  as  to  the  Improbability  of  his  talking 
Treafon  with  Lynch,  or  Plunkett,  on  fo  fhort  an 
Acquaintance  ;  it  was  evident,  he  had  been  very 
familiar  with  them:  And  where  a  Fact  was 
pofitively  fworn,  Improbabilities  were  of  little 
Weight;  they  were  only  confidered  where  a 
Matter  was  doubtful. 

That  though  the  Scheme  had  been  reprefented 
as  ridiculous  and  improbable  ;  if  the  feveral  Ar- 
ticles were  compared  together,  they  would  be 
found  confiftent:  Every  Quarter  of  the  Town 
was  provided  for,  Difpofitions  made  of  certain 
Numbers  of  Men,  and  Care  taken  to  preferve 
their  Commmunication  ;  and  it  was  framed  by 
the  Confpirators,  upon  the  Computation  of  a 
Force,  of  which  they  thought  themfelves  affur- 
ed.  It  was  plain  they  had  a  Dependance,  hovy- 
ever  ill-founded,  upon  the  Difcontents  raifed  in 
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the  Minds  of  the  People,  and  on  corrupting  great 
9  Geo.  I.  lumbers  in  the  Army,  and  had  Hopes  of  re- 
^/^  ceiving  foreign  Afiiftance  :  That  the  Prifoner 
had  called  fcarce  any  Witnefs  to  contradict  the 
Facts  proved  by  the  King's  Evidence,  but  only 
to  the  Character  and  Credit  of  the  Witneffes ; 
and  it  was  not  to  be  expected  that  Confpiracies 
of  this  kind  mould  be  proved  by  Perfons  of  the 
bell  Characters  ;  and  to  fay  that  fuch  Witneffes 
are  not  to  be  believed,  was  in  Effect  to  fay, 
that  no  Evidence  of  a  Plot  was  to  be  believed  : 
But  whatever  their  Characters  were,  their  Evi- 
dence was  abundantly  confirmed  by  the  Prifoner's 
Witneffes  themfelves,  and  by  his  own  Papers, 
found  in  Mafon's  Ctiftody  •,  and  laftly,  by  the 
Prifoner's  own  Confeffion  before  the  Council. 

After  which,  the  King's  Counfel  produced 
Witneffes,  to  fupport  the  Teftimony  of  thofe 
who  had  given  Evidence  againft  the  Prifoner, 
and  to  clear  up  their  Characters. 

The  Chief  Juftice,  in  his  Directions  to  the 
Jury,  informed  them,  that  the  Points  of  Law 

2f  %l  were  as-the  Kino  s  CounfeI  had  ftated  them'  and 
appeared  entirely  fatisfied  with  the  Evidence  : 

Whereupon  the  Jury,    after  a  Recefs  of  half  an 
Hour,  brought  the  Prifoner  in  Guilty. 

The   Prifoner  afterwards    moved    in   Arreft 

of  Judgment,  that  there  was  no  Overt- Act  of 

Treafon  found  in  EJfex  ;   but  the  whole  Bench 

Exceptions  were  cf  Opinion,  that  the  confulting  and  agree- 

inJrreft  of  ;ln<y  tQ  jeVy  -^v^  which  was  one  of  the  Facts 

Judgment. ^°Qy^  at  the  Green  Maftj  was  an  Overt- Aft  of 

compaffing  the  King's  Death. 

Then  the  Prifoner's  Counfel  objected,  That 
the  treafonable  Words  in  the  Declaration  ought 
to  have  been  recited  in  the  Indictment  •,  and 
cited  the  Opinion  of  all  the  Judges  for  it  in  Dr. 
Sacheverell's  Cafe:  But  the  Court  anfwered,  it 
was  fufficient  to  fet  forth  the  Subftance,  as  had 
"jVordsnled  been  ruled  in  Francia's  Cafe  ;    and  Mr  Juftice 
not  be  laid  Eyre  faid,    It  was  indeed  the  Opinion  of  the 
in  the  In-   Judges,  at  Dr.  Sacbeverell's  Trial,  that  the  par- 
ticular Words  fuppofecLto  be  criminal,  ought  to 
be  exprefsly  fpecified  in  every  Indictment ;  and 
I  can't  forbear  faying,  That  it  was  a  great  Sur- 
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viBed 


Refolved, 
*That  the 
obnoxious 


diBment. 


prize  to  Weftminfter-Hdll,  and  particularly  to  3-?22't 
thofe  who  attended  this  Court ;  for  we  had  learn-  ?-^L} 
ed  from  my  Lord  Chief  Juftice  Holt,  that  a  Libel 
might  be  defcribed  either  by  the  Senfe  and  Sub- 
ftance, or  by  the  particular  Words ;  and  that  an 
Indictment,  or  Information,  in  either  of  thefe 
Forms,  would  be  good.  In  the  Books  of  Entries 
you  will  find  feveral  Inftances  where  Slanders 
and  Perjuries  are  charged  in  Latin  as  falfe  and 
fcandalous  Affertions,  and  not  in  the  Words 
fpoke.  In  Stayley*?,  Cafe,  who  was  indicted  for 
treafonable  Words,  it  was  charged  in  the  Indict- 
ment, that  fpeaking  of  the  King,  he  had  traitor- 
oufly  declared,  Quod  ipfe  predtclus  Stayley  ipfum 
Do?ninum  Rege?n  interjiceret :  And  the  Fact  was, 
that  Stayley  in  Converfation  had  fpoke  Words  to 
this  Effect  in  French,  and  this  was  thought  fuffi- 
cient to  convict  him  of  High-Treafon  -,  and  yet 
the  particular  Words  fuppofed  and  adjudged  to 
be  Criminal,  were  not  fpecified  in  the  Indict- 
ment ;  and  I  don't  find  that  the  fpecifying  the 
particular  Words  was  ever  held  to  be  neceffary, 
till  this  fudden  Opinion  was  given  ;  and  there- 
fore I  can't  hear  it  urged  as  an  Authority,  with- 
out offering  my  Reafons  to  the  contrary. 

The  following  Cafe  alfo  was  put  by  Serjeant 
Pengelly,  viz.  fuppofe  a  Man  fhould  proclaim 
the  Pretender  at  Charing-Crofs,  and  read  his  De- 
claration, exciting  the  People  to  revolt ;  and  this 
Declaration  fhould  be  carried  off,  fo  that  it  could 
not  be  recovered,  and  produced  in  Evidence, 
might  not  that  Perfon  be  indicted  for  High- 
Treafon,  without  fetting  forth  the  particular 
Words  he  read  out  of  the  Declaration  ? 

To  which  the  Prifoner's  Counfel  anfwered, 
He  might :  So  that  this  grand  Point  of  fpecify- 
ing the  very  obnoxious  Words  in  an  Indictment 
was  entirely  given  up  at  this  Trial,  and  Sentence  Sentence 
was  paffed  on  the  Prifoner  as  a  Traitor  ;  but^^ow 
he  was  reprieved  from  Time  to  Time,  till  the  t  *  ^ r'~ 
1 6th  of  May,  1723,  and  then  executed  at  Ty-  Repriced 
burn,     his  Head   fet   upon    Temple-Bar,    but  for  half  a 
his    Body    fuffered    to    be     interred    by    his  Tear> anA 

Friends.  the"exe~ 

cuted. 


9 Geo5. i.  The  Attainder  of  Francis  Lord  Bifliop  of  Rochefter 
Bijhopof       John  Plunkett,    and  George    Kelly,  for  a 

Treafonable   Con/piracy,    in  the  Month  of  May,   1723. 

9  Geo.  I. 


Roche- 
fter'i  At- 
tainder. 


1723.' 
'  9  Geo.  I. 


IT  being  much  too  foon  to  make  juft  Obfervati- 
ons  on  thefe  Attainders,  I  fhall  only  takeNotice, 
that  fome  great  Men  havingconceivedan  Opinion, 
that  the  Bifhop  of  Rochefter,  Mr.  Plunket,  and 
Mr.  Kelly,  were  concerned  with  Mr.  Layer  in  the 
Plot  to  bring  in  the  Pretender  -,  and  finding  that 
Layer  would  not  become  an  Evidence  againft 
them,  though  he  had  been  reprieved  from  Time 
to  Time,  for  feveral  Months,  in  Expectation  of 
it,  and  they  had  no  other  legal  Evidence  againft 
them,  an  Act  of  Parliament  was  paffed  on  pur- 


pofe  to  attaint  them1:  Yet  the  Miniflry,  it 
feems,  had  fo  much  Tendernefs  for  the  Bifhop, 
in  regard  of  his  high  Station  in  the  Church,  and 
his  inviolable  Attachment  to  the  Hanover  Suc- 
ceflion,  that  they  did  not  think  fit  to  take  the 
Forfeit  of  his  Head,  but  were  content  to  de- 
prive him  of  his  Preferments,  and  banifh  him  : 
And  Plunkett  %.vAKelly  being  in  the  like  Circum- 
ftances,  their  Lives  alfo  were  fpared  ;  and  they 
were  only  doomed  to  perpetual  Imprifonment. 
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The  Preamble  of  the  Act  againft  the  Bilhop 
of  Rochejler,  is  as  Follows  : 
Pre&mhu  Whereas  in  the  Years  1721  and  1722,  ade- 
eftbeja  tellable  and  horrid  Confpiracy  was  formed,  and 
of  Attain-  carried  on  by  divers  Traitors,  for  invading 
your  Majefty's  Kingdoms  with  Foreign  Forces  •, 
for  raifing  an  Infurredtion  and  Rebellion  againft 
your  Majefty  ;  for  feizing  the  Tower  and  City 
of  London  ;  and  for  laying  violent  Hands  upon 
your  Majefty's  mod  Sacred  Perfon,  and  upon 
his  Royal  Highnefs  the  Prince  of  Wales,  in  or- 
der to  fubvert  our  prefent  happy  Eftablifhment 
in  Church  and  State,  by  placing  a  Popifh  Preten- 
der on  your  Throne  :  And  whereas,  for  the  better 
concealing  and  effecting  the  faid  Confpiracy,  di- 
vers treasonable  Correfpondences  were,  within 
the  Time  aforefaid,  carried  on  by  Letters  writ- 
ten in  Cyphers,  cant  Words,  and  fictitious 
Names  •,  which  Confpiracy,  had  it  not  been  dif- 
appointed  by  the  Goodnefs  of  Almighty  God, 
would  have  deprived  your  Majefty's  Kingdoms 
of  the  Enjoyment  of  their  Religion,  Laws,  and 
Liberties,  involved  them  in  Blood  and  Ruin, 
and  fubjected  your  People  to  the  Bondage  and 
Oppreflion  of  Romijh  Superftition  and  Arbitrary 
Power  :  For  which  execrable  Treafon  Chrifto- 
pber  Layer  hath  been  indicted,  tried,  convicted, 
and  attainted:  And  whereas  Francis  Lord  Bi- 
fhop  of  Rochejler,  notwithftanding  the  many 
folemn  AfTurances  by  him  given  of  his  Faith 
and  Allegiance  to  your  Majefty,  by  taking  the 
Oaths  by  Law  appointed  to  be  taken,  inftead 
of  the  Oaths  of  Allegiance  and  Supremacy  • 
which  Oaths  he  had  likewife  taken  at  fundry 
Times,  during  the  refpective  Reigns  of  their 
late  Majefties  King  William  and  Queen  Mary, 
and  of  her  late  Majefty  Queen  Anne  •,  and  not- 
withftanding he  had  frequently  abjured  the  Pre- 
tender, hath  in  direct  Violation  of  his  faid  re- 
peated Oaths  and  Obligations,  and  to  the  great 
Scandal  of  Religion  and  his  holy  Function,  been 
deeply  concerned  in  forming,  directing,  and 
carrying  on  the  faid  wicked  and  deteftable  Con- 
fpiracy, and  hath  been  a  principal  Actor  there- 
in, by  traitoroufly  confulting  and  correfponding 
with  divers  Perfons  to  raife  an  Infurrection  and 


Rebellion  againft  your  Majefty  within  this 
Kingdom,  and  to  procure  a  Foreign  Force  to 
invade  the  fame,  in  order  to  depofe  your  Ma- 
jefty, and  place  the  Pretender  on  your  Throne  ; 
and  by  traitoroufly  correfponding  with  the  faid 
Pretender,  and  Perfons  employed  by  him,  know- 
ing them  to  be  fo  employed  :  Therefore,  to  ma- 
nifeft  our  juft  Abhorrence  of  fo  wicked  and  abo- 
minable a  Confpiracy,  and  our  Zeal  and  tender 
Regard  for  the  Prefervationof  your  Majefty's  Per- 
fon and  Government,  and  of  the  Proteftant  Suc- 
ceflion  in  your  Majefty's  Royal  Family,  the  fo- 
lid  Foundations  of  our  prefent  Happinefs  and 
future  Hopes  ;  and  to  the  End  no  Conjpirator  tnay 
by  any  fubtil  Contrivance  or .  PratJice  whatfoever 
efcape  Punijhment ;  and  that  all  others,  may  by 
the  Juftice  of  Parliament,  be  for  ever  hereafter 
deterred  from  engaging  in  any  traitorous  Con- 
fpiracies  or  Attempts ; 

It  is  enacted,  That  Francis  Lord  Bifhop  of 
Rochefier,  from  and  after  the  firft  Day  of  June, 
1713,  lhall  be  deprived  of  all  his  Offices,  Dig- 
nities, Promotions,  and  Benefices  Ecclefiafti- 
cal,  as  if  he  was  naturally  dead,  and  be  difabled 
to  enjoy  any  Office,  Dignity,  Promotion,  Be- 
nefice, or  Employment  whatfoever,  and  fhall 
be  for  ever  banifhed  his  Majefty's  Dominions  : 
And,  if  he  be  found  in  them  after  the  2,5th  of 
June-,  1723,  he  fhall  be  adjudged  guilty  of  Fe- 
lony without  Benefit  of  Clergy  ;  as  fhall  all 
Perfons  who  harbour  or  conceal  him  here. 

All  Perfons  correfponding  with  the  Bifhop 
without  Licenfe,  are  alfo  made  guilty  of  Fe- 
lony, without  Benefit  of  Clergy. 

And  it  was  enacted  by  another  Statute,  That 
John  Plunket  fhould  be  committed  to  fome  Jail, 
or  Prifon,  by  one  of  the  Secretaries  of  State, 
and  there  remain  during  his  Majefty's  Plea- 
fure. 

An  Act  of  the  like  Tenor  pafTed  againft 
George  Kelly. 

The  Bifhop  died  in  France  21  Feb.  1731-2  ; 
Kelly  made  his  Efcape  out  of  the  Tower 
Otlober  25.  1736  ;  and  Plunkett  ftill  remains  a 
Prifoner  there. 
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oGc4o4i.  The    Trial   of    Edward     Arnold,  jor   Felony,    in  ^%£\ 
Shooting  at  and  Wounding  Thomas  Lord  Onflow,  at  the  ^^ 
Aflizes  held  at  Kingjton    for   the  County    of  Surry, 
00  the  20th of  March,  1723-4..  10  George  I. 


10 

Arnold'* 
Trial. 


*Tle India-  ?  I  '<  H  E  Indictment  was  founded  on  the  Sta- 
men. £  tute  of  9  Geo.  I.  c^.  22.  called  The  Black 
Acl,  and  charges,  that  the  Prifoner,  Edward 
Arnold,  of  the  Parifh  of  £/.  Nicholas  in  G»z7- 
/ori,  in  the  County  of  Surry,  on  the  28th  of  Au- 
gufl,  in  the  10th  Year  of  the  King,  at  the  Pa- 
rifh of  St.  Nicholas  aforefaid,  made  an  AfTault  on 
Thomas  Lord  Onflow,  and  felonioufly,  and  of  his 
Malice  aforethought,  difcharged  a  Gun  at  the 
faid  Lord  Onflow,  loacten  with  Shot,  giving  him 
thereby  one  grievous  Wound  in  the  Left  Shoul- 
der, of  the  Breadth  of  fix  Inches,  and  of  the 
Depth  of  two  Inches  ;  againft  the  King's  Peace, 
and  the  Form  of  the  Statute  in  that  Cafe  made 
and  provided. 
*fhe  Cafe.  The  Cafe  was  this :  The  Lord  Onflow,  and 
fome  other  Gentlemen,  returning  from  a  Fox 
Chafe,  through  a  narrow  Lane,  within  half  a 
Mile  of  Guilford,  on  the  28 th  of  Auguft,  met  the 
Prifoner  with  a  Gun  cocked  in  his  Hand,  as  if 
he  was  about  to  fhoot  flying  ;  and  one  of  the 
Gentlemen  demanding  of  him,  why  he  held  his 
Piece  cocked  in  that  Manner,  he  made  no  Anfwer, 
but  fullenly  paffing  by  his  Lordfhip  a  few  Yards', 
turned  about  on  a  fudden,  and  fhot  him  in  the 
Shoulder  ;  whereupon  he  dropped  from  his 
Horfe,  and  the  Prifoner  walked  leifurely  away  •, 
but  was  followed,  and  taken  by  fome  of  the 
Company. 
V%e  FaH  The  Fact  was  manifeftly  proved ;  and  indeed, 
tovfeffed.  neither  the  Prifoner,  or  his  Friends,  denied  it : 
,  All  that  his  Friends  infifted. upon  was,  1.  That 
,  '  e~  the  Prifoner  was  a  Lunatick,  and  out  of  his 
Senfes  at  certain  Times.  2.  That,  if  he  was 
in  his  Senfes,  it  was  not  Felony,  becaufe  his 
Lordmip  recovered,  and  was  not  killed^  and 
the  Prifoner  was  not  difguifed,  as  the  Black  Acl 
mentions. 

The  Prifoner  made  no  Defence  himfelf;  but 
gave  fuch  Anfwers  at  his  Trial  as  might  be  ex- 
peeled  from  a  Madman  ;  and  his  Relations  pro- 
duced a  Multitude  of  Witneffes  to  prove,  that 
both  his  Words  and  Actions  were  at  fome 
Times  very  extravagant:  But  it  appeared,  that 
his  Friends  never  thought  him  fo  difordered  in 
his  Senfes  as  to  reftrain  him  of  his  Liberty,  or 
to  put  him  into  the  Hands  of  a  Phyfician  •,  or 
indeed,  to  take  any  of  thofe  Methods  of  Cure 
as  are  ufually  taken  with  Madmen,  though  they 
were  People  of  good  Subflance,  and  very  well 
able  to  have  paid  a  Phyfician,  if  they  had  really 
believed  him  mad  :  And  it  was  obferved  that 
he  had. never  done  any  Mifchief  before. 

He  feems  to  have  been  one  of  thofe  Creatures 
that  are  between  a  Madman  and  a  Fool,  and 
capable  of  being  worked  up  to  any  Mifchief 
J3y  others  ;  and  had  he  had  any  Tincture  of 
Religion,  he  would  have  been  called  an  En- 
thufiaft,  or  Religious  Madman. 


It  was  evident,  from  feveral  of  his  Speeches, 
that  fome  People  he  converfed  with  a"bout  the 
Time  of  the  preceding  Election  for  the  County 
of  Surry,  had  reprefented  my  Lord  Onflow  as  an 
Enemy  to  his  Country,  and  the  Occafion  of 
fome  Mal-Adminiftration  in  the  Government  ; 
and  that  he  believed  he  fhould  do  his  Country 
good  Service  in  deftroying  this  Noble  Lord  } 
and  thereupon  formed  a  Defign  to  aflaflinate 
him,  endeavouring  to  have  put  it  in  Practice  in 
the  Manner  above  related. 

Mr.  Hungerford  infifted  in  the  Prifoner's  De-  Some  Oh- 
fence,  That  admitting  he  committed  the  Fact,  M^athns 
and  was  in  his  Senfes,  he  could  not  be  guilty  of  °f^iiCoun' 
Felony  withing  the  Black  Acl,  becaufe  he   was     ' 
not  in  a  Difguife  ;  for  this  was  to  be  applied  to 
every  Fact  mentioned  in  this  Statute  to  make  it 
Felony.     If  fhooting  at  a  Perfon  without  a  Dif- 
guife,  would  make  a  Man  guilty  of  Felony, 
then,  if  two  Men  fought  a  Duel,  and  difcharg- 
ed their  Piftols  at  each  other,  they  would  both 
be  guilty   of  Felony,  though  neither  of  them 
were  killed. 

That  the  Title  of  the  Act  was,  For  the  more 
effetlual  punifhing  wicked  and  evil-difpofed  Per- 
fons going  armed  in  Disguise,  and  doing  Inju- 
ries and  Violences  to  the  Perfons  and  Properties  of 
his  Majeftfs  Subjecls  :  And  the  Preamble  of  the 
Acl  only  mentioned  the  Mifchiefs  done  by  fuch 
People  in  Disguise.  The  Proclamation  alfo, 
for  putting  the  Act  in  Execution,  fuppofes  fuch 
Perfons  to  be  in  Difguife,  to  bring  them  within 
the  Penalty  of  the  Act. 

To  this  Mr.  Juftice  Tracy,   who  tried  the  qj,t  opi- 
Caufe,  anfwered,  Becaufe  he   knew  this  Caufe  ww  of 'the 
would  come  before  him,  he  had  a  Meeting  with  Court  on 
his  Brethren,  to  have  their  Opinion  in  Relation  ^a 
to  this  Claufe  in  the  Act ;  viz.  The  making  it 
Felony  malicioufly  to  fhoot   at  any  Perfon  in  any 
Dwelling -Houfe,  or  other  Place ;  and  every  Judge 
was  of  Opinion,  this  was  an  entire  Claufe  of  it- 
felf,  and  it  had  no  Relation  to  the  former  Claufe, 
of  being  in  Difguife  ;  and  that  he  himfelf  was 
of  the  fame  Opinion  before,  and  'was  in  no  man- 
ner of  Doubt  concerning  it,  and  only  asked  the 
Opinion  of  his  Brethren  for  the  Satisfaction  of 
other  People :  Adding,  that  it  was  certain  the 
Circumftance  of  a  Difguife  did  not  extend  to  the 
next  Claufe  ;  viz.  The  fending  threatening  Letters 
without  a  Name,  and  confequently  the  Circum- 
ftance of  a  Difguife  did  not  extend  to  every  Of- 
fence mentioned  in  the  A£t. 

Mr.  Juftice   Tracy,  in  his  Directions  to  the  <vu^.e 
Jury,  alfo  faid,  That  the  Act  on  which  the  In-  Tracy'/ 
dictment  was  founded,  was  conformable  to  the  DireBhnt 
antientLaw,  where,  if  a  Man  aflaulted  another,  totkeJHTy 
{with   an  Intent  to  kill  him,  as  this  Cafe  was,  1 
prefume,  he  means)  though  Death  did  not  enfue, 
it  was  Felony,  and  concluded  his  Directions  in 
this  Manner  ; 

Whether 
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1723-4.  Whether  the  Prifoner's  {hooting  at  the  Lord  « 
ioGeo.I.  On/low  was  malicious,  depends  upon  the  Sani- 
Vs-rV^-'  ty  of  the  Man  :  That  he  mot,  and  that  willful- 
ly, is  admitted  •,  but  whether  malicioufly  is  the 
Queftion  ;  Whether  he  had  the  right  Ufe  of  his 
Reafon  and  Senfe  ?  If  he  was  under  the  Vifita- 
tion  of  God,  and  could  not  diftinguifh  between 
Good  and  Evil,  and  did  not  know  what  he 
did,  though  he  committed  the  greateft  Offence, 
yet  he  could  not  be  guilty  of  any  Offence  a- 
gainft  any  Law  whatfoever;  for  Guilt  ariles 
from  the  Mind,  and  the  wicked  Will  and  In- 
tention of  the  Man.  If  a  Man  be  deprived  of 
his  Reafon,  and  confequently  of  his  Intention, 
he  cannot  be  guilty  ;  and  if  that  be  the  Cafe, 
though  he  had  actually  killed  my  Lord  Onflow, 
he  is  exempted  from  Punifhment.  Punifhment 
is  intended  for  Example,  and  to  deter  other 
Perfons  from  wicked  Defigns  ;  but  the  Punifh- 
ment of  a  Madman,  a  Perlbn  that  hath  no  De- 
fign,  can  have  no  Example.  This  is  on  one 
Snde  :  On  the  other  Side  we  mull  be  very  cau- 
tious :  It  is  not  every  frantick  and  idle  Humour 
of  a  Man,  that  will  exempt  him  from  Juftice, 
and  the  Punifhment  of  the  Law.  When  a  Man 
is  guilty  of  a  great  Offence,  it  muft  be  very 
plain  and  clear,  before  a  Man  is  allowed  fuch  an 
Exemption  :  Therefore  it  is  not  every  Kind  of 
frantick  Humour,  or  fomething  unaccountable 
in  a  Man's  Actions,  that  points  him  out  to  be 
fuch  a  Madman  as  is  to  be  exempted  from  Pun- . 


ifhment:  It  muft  be  a  Man  that  is  totally  depnv-    1725-4 

ed  of  his  Underftanding  and  Memory,  and  doth  I0^so-  i 

not  know  what  he  is' doing,  no  more  than  an  In-  {~/~s''~sJ 

fant,  than  a  Brute,  or  a  wild  Beaft  ;  fuch  a  one 

is  never  the  Object  of  Punifhment :  Therefore  I 

muft  leave  it   to  your   Confideration,    Whether 

the  Condition  this  Man  was  in,  as  it  is  reprefented 

to  you  on  one  Side,  or  the  other,  doth  fhew  a 

Man,   who  knew  what  he  was  doing,  and   was 

able  to  diftinguifh,  whether  he  was  doing  Good 

or  Evil,  and  underftood  what  he  did  ?  And,  it 

is  to  be  obferved,  they  admit  he  was  a  Lunatick, 

and  not  an  Idiot  :  A  Man  that  is  an  Idiot,  that 

is   born  fo,    never   recovers:    But  a    Lunatick 

may,  and  hath  his  Intervals ;  and   they  admit 

he    was    a    Lunatick.      You  are  to   confider 

what  he  was  at  this  Day,    when  he  committed 

this  Fact :  There  you  have  a  great  many  Circum- 

ftances  about  the  buying   the   Powder  and  the 

Shot;  his  going  backward  and  forward:    And 

if  you  believe  he  was  fenfible,  and  had  the  Ufe 

of  his    Reafon,    and   underftood  what   he  did, 

then  he  is  not  within  the  Exemptions  of  the  Law, 

but  is  as  fubjecl  to  Punifhment  as  any  other  Per- 

fon. 

Then  the  Jury   withdrew  •,    and   after  a  very  qbe  Prifi- 
fhort  Recefs,  brought  the  Prifoner  in  Guilty  -,nerccB- 
and  he  received  Sentence  of  Death  :  But  at  the  w<?erf- 
Interceffion  of  the  Lord  Onflow,    he  was  repriev- 
ed from  Time  to  Time  ;  and  I  do  not  find  he 
was  ever  executed. 


ioGeo.1.  The   Trial  of  Thomas  Earl  of  Macclesfield,    late  LotdlcSJ:i 
Chancellor  of  Great  Britain,  for  High  Crimes'  and  Mifde-  ^^ 
meanors,  in  the  Execution  of  his  Office,  before  the  Houfe 
of  Peers,  on  the  6~th  of  May.     1725.      10  Geo.  I. 


Macclef- 

field'i 

trial. 


Articles  a-  rr~y  H  E  Articles  preferred  againft  this  Noble- 
gaivfihim.  ^  marlj  charged  him  with  Corruption  and 
Extortion,  in  taking  of  fe vera  1  of  the  Mafters  jn 
Chancery  very  great  and  exorbitant  Sums  of  Mo- 
ney, for  their  Admiffion  into  their  refpettive 
Offices  ;  particularly  of  Richard  Godfrey  Efq  ; 
(who  purchafed  the  Place  of  a  Mafter  of  Sir 
Thomas  Gery  for  5000 /.j  840  /.  of  James  Light- 
bottn  Efq;  "(who  was  admitted  Mafter  on  the 
Death  of  Samuel  Browning,  Efq-,)  6000  /.  of 
John  Borret,  Efq;  (who  purchafed  his  Place  of 
John  Meller,  Efq;  for  OCOO  I.)  1575  /.  of  Ed- 
ward Conway,  Efq;  (who  purchafed  his  Place  of 
John  Orlebar,  Efq;  for  6000/.)  1 500/.  of  Wil- 
liam Kynafton,  Efq;  (who  purchafed  of  William 
Rogers,  Efq;  for  6000  /.)  1575  /.  of  Thomas  Ben- 
net,  Efq;  (who  purchafed  his  Place  of  John  Hic- 
cocks,  Efq;  for  75OO  /.)  IS751-  of  Francis  Elde, 
Efq ;  fwho  was  admitted  a  Mafter  on  the  Death 
of  William  Fellows,  Efq  ;)  525O  /.  of  Mark 
Thurfton,  Efq  ;  who  was  admitted  a  Mafter  on 
the  Death  of  John  Borret,  Efq;  5250  /. 

They  charge  him.alfo  with  admitting  ineffi- 
cient Perfons  tothefe  Offices,  Men  offmall  Sub- 
ftance  and  Abilities,  and  no  ways  fit  to  be  en- 
trufted  with  the  great  Sums  and  Effects  lodged 
in  their  Hands:  And  that  they  were  allowed  to 
pay  for  their  Places  out  of  the  Suitors  Money, 


and  to  game  and  traffick  with  it :  That  Fleet- 
wood Dormer,  Efq  ;  embezzled  great  Part  of  the 
Effects  of  the  Suitors  in  his  Hands,  and  died 
25,000  /.  indebted  to  them  ;  which  was  moft 
of  it  loft  by  the  Connivance  or  Contrivance  of 
the  Earl,  who  ufed  every  Stratagem  and  Arti- 
fice he  could  devife,  to  prevent  an  Enquiry  into 
the  Deficiencies  of  the  feveral  Offices,  left  the 
Value  of  them  fhould  be  leflened  and  run  dowm : 
That  he  unjuftly  and  arbitrarily  compelled  fe- 
veral of  the  Mafters  to  contribute  to  make  good 
thofe  Deficiencies :  That  the  Earl  never  required 
any  Security  of  the  Mafters  for  the  Sums  in  their 
Hands ;  but  indulged  them  in  a  boundlefs  Li- 
berty of  abufing  their  Truft,  as  their  Avarice  or 
Ambition  prompted  them. 

That  his  Majefty  having  directed  an  Enquiry 
into  the  Accounts  of  the  Mafters  in  Chancery, 
the  Earl,  by  his  Advice  and  Authority,  per- 
fuaded  the  Mafters  to  make  falfe  Reprefentations 
of  their  Accounts  and  Circumftances  to  the  Privy 
Council,  and  to  affift  each  other  with  Cafh,  to 
make  a  falfe  Shew  and  Appearance  of  their  Abi- 
lity, that  a  parliamentary  Enquiry  might  be 
prevented  ;  and  obliged  them  to  declare  in  Writ- 
ing, at  the  Eoot  of  their  Accounts,  That  they 
were  willing  and  able  to  pay  the  Ballance,  al- 
though the  Earl  knew  they  were  not. 

The 
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1715.  The  Commons  alfo  charge,  That  when  upon 
10  Geo.  I.  Dormer's,  Misfortunes  ("which  were  occafioned  by 
V*^V>-'  his  trafficking  with  the  Suitors  Money,  and 
lending  it  to  Goldfmiths  at  ten  per  Cent.)  it  was 
propoied  to  the  Earl,  to  prevent  the  like  Mif- 
chief  for  the  future,  that  the  Mailers  might  give 
Security  for  the  Money  in  their  Hands ;  he 
would  not  hearken  to  it ;  for  then  he  would 
have  found  none  that  would  have  given  him 
6000/.  for  a  vacant  Place,  or  1500  Guineas  for 
an  Admiffion. 

It  was  further  charged,  That  he  had  declared 
from  the  Bench,  that  the  Mailers  were  Men  of 
as  good  Subllance  as  ever  filled  thofe  Places  ; 
when  it  was  commonly  known,  that  one  third  of 
them  had  given  as  much,  or  more,  for  their 
Places  and  Admiffions,  than  they  were  worth  at 
the  Time  of  the  Purchafe. 

He  is  charged  alfo  with  taking  100  Gui- 
neas of  Mr.  Bennet,  for  Leave  to  refign  the  Of- 
fice of  Clerk  of  the  Cuftodies,  in  Order  to  ob- 
tain his  Majefty's  Grant  of  that  Office  to  Hugh 
Hammer/ley  Efq;  who  had  purchafed  it  of  Mr. 
Bennet. 
IheKingi  And,  as  an  Aggravation  of  his  Crimes,  it  is 
Bounty  to  charged,  That  he  was  guilty  of  thefe  Extortions, 
tbt  Earl.  ^fa  ^  Majefty  had  been  fo  bountiful  as  to  be- 
llow on  him  14,000  /.  granted  his  Son  George 
Parker,  a  Teller's  Place  in  the  Exchequer,  for 
Life,  worth  1 500  /.  per  Annum :  To  the  Earl 
himfelf  a  Penfion  of  1200  /.  per  Annum  ;  and  al- 
fo an  Annuity  of4000  I.  per  Annum,  befidesthe 
Profits  of  the  Chancellor's  Office,  which  were 
very  great :  That,  not  fatisfied  with  this  large 
and  ample  Revenue,  or  regarding  the  Obliga- 
tion of  his  Oath,  or  the  Duty  of  his  high  and  im- 
portant Office ;  but  entertaining  wicked  and 
corrupt  Views,  to  procure  an  exceffive  and  ex- 
orbitant Gain,  by  the  abovefaid  unjuft  and  op- 
preffive  Practices  ;  he  had  illegally,  corruptly, 
and  extorfively,  taken  and  received  the  faid 
Sums  to  his  own  private  Ufe. 
*Tbe Earl's  The  Earl,  in  his  Anfwer,  acknowledged  his 
Anfaer.  Majefty 's  Bounty  to  him,  as  fet  forth  in  the  Ar- 
ticles, and  the  faid  Sums  for  the  Mailers  Places, 
and  for  the  Office  of  Clerk  of  the  Cuftodies : 
But  faid,  He  received  them  as  Prefents  and 
Perquifites  of  his  Office:  That  the  receiving 
them  was  not  prohibited,  either  by  the  Common 
or  Statute  Law ;  and  that  his  Predeceffors  had 
received  the  like  Prefents  on  the  like  Occafions : 
He  denies  he  admitted  infufficient  Perfons  to  the 
Offices  of  Mailers  in  Chancery  ;  or  that  he  al- 
lowed or  knew  of  their  paying  for  their  Places, 
or  trafficking  with  the  Suitors  Money:  He  de- 
nies alfo,  that  he  knew  of  Dormer's  Deficiency, 
till  it  was  publickly  known  •,  nor  did  he  contri- 
bute to  the  Concealment  of  that  Deficiency,  or 
the  Deficiencies  of  any  other  Mailers  ;  but  did 
all  that  lay  in  hjs  Power  to  repair  their  Deficien- 
cies :  Nor  had  he  ufed  any  arbitrary  Methods, 
to  compel  the  other  Mailer's  to  make  good 
thofe  Deficiencies :  That  he  did  not,  indeed,  re- 
quire Security  of  the  Mailers,  becaufe  this  had 
never  been  required  by  any  former  Chancellors : 
That  he  neither  commanded,  or  perfuaded  the 
Mailers,  to  make  falfe  Reprefentations  of  their 
Accounts,  or  Circumftances  ;  or  to  affift  each  o- 
ther  with  Cafh,  to  make  a  falfe  Shew  of  their 
Ability,  to  prevent  a  Parliamentary  Enquiry: 
Nor  did  he  declare,  That  the   prefent  Mailers 


were  of  as  good  Subftance  as  ever  filled  thofe    1725- 
Places.  10  Geo.  I. 

And  the  Earl  does  further  fay,  That  he  is  not  ^^^^ 
guilty  of  all,  or  any  of  the  Matters  contained  in 
the  faid  Articles,  in  Manner  and  Form  as  they 
are  therein  charged  againft  him  :  And  does  alfo 
infill  on  the  Benefit  of  his  Majefty's  Pardon, 
granted  by  A61  of  Parliament,  in  the  feventh 
Year  of  his  Reign,  in  Bar  of  the  faid  Impeach- 
ment; fo  far  as  the  fame  extends  to  any  Offence, 
or  fuppofed  Offence,  committed  by  him,  before 
the  24th  of  July,  1721  :  And  infills,  that  no 
Evidence  ought  to  be  given  againft  him  .of  any 
thing  done  before  that  Time  :  And  doth  aver, 
that  he  is  not  within  any  of  the  Exceptions  in  the' 
faid  Adl  contained. 

The  Commons  replied  to  the  Earl's  Anfwer,  Replyofthe 
and  averred  their  Charge  to  be  true-,  and  that  he  Commons. 
was  guilty,  in  fuch  Manner  and  Form  as  he  flood 
impeached. 

The  Managers,  having  opened  the  Charge  and  Theyproue 
the  Evidence,  produced  their  Witnelfes  ;    and  theiv 
abundantly  proved,  that  the  Sums  paid  by  the  Charge' 
Mailers  to  the  Earl,  were  not  Prefents,  but  ex- 
torted from  them  ;  and  that  they  were  moll  of 
them  three  Times  as  much  as  any  former  Chan- 
cellor had  taken  on  the  like  Occafion ;  and  the 
leaft  Sum  was  twice  as  much  as  ever  had  been 
paid  on  an  Admiffion  to  the  Poll  of  Mailer : 
That  he   never  called  the  Mailers  to  Account, 
as  the   former  Chancellors,    the  Lords  Cowper 
and  Harcourt,  had  done :  That  he  connived  at 
the  Mailers  lending  and  trafficking  with  the  Sui- 
tors Money :  And   that  he  praftifed   with  the 
Mailers  to   conceal  the  Deficiency  of  Dormer, 
and  fome  other  Mailers ;   and  there  appeared  to         v 
be  a  Deficiency  of  about  100,000/.  of  the  Sui- 
tors Money  in  the  whole. 

They  proved  alfo,  That  he  had  broken  his 
Oath  of  Office  ;  and  that  the  felling  Offices  re- 
lating to  the  Adminiftration  of  Juftice,  was  a 
Breach  both  of  the  Common  and  Statute  Law : 
And  what  is  aDemonftration,  thatthe  Earl  him- 
felf was  confcious  that  he  had  taken  too  much, 
is,  that  he  returned  two  of  the  Mailers  half  their 
Money,  when  he  found  there  was  like  to.  be  an 
Enquiry  made  into  it. 

The  Managers  of  the  Commons,  in  their  Ob-  TheObfer- 
fervationson  the  Evidence,  faid,  They  had  now  nations  of 
produced  a  very  full  and  convincing    Evidence,  theMa~  ■ 
in  Maintenance  of  the  Impeachment :  And  that  "heEvi" 
A 'wicked  and  corrupt  View ,  to  raife  and  procure  dence. 
to  himfelf  exceffive  and  exorbitant  Gain  and  Profit, 
was  the  fatal  Principle  from  which  all  this  Mif- 
chief "fprung:  The   gratifying  this  Avarice   en- 
gaged his  Lordfhip  to  neglect  every  other  Con- 
lideration  ;  to  overlook  that  Care  he  owed   to 
the  Suitors  of  the  Court ;  and  to  admit  Perfons 
of  fmall  Abilities,  and'  every  Way  unqualified! 
for  the  Diicharge  of  fo  great  a  Trull :  This   o- 
bliged  him  to  connive  at,  and  permit,  the  fraudu- 
lent Practice  of  paying  the  exceffive   Price  of 
their  Places,  out  of  the    Money   belongino-   to 
the  Suitors  of  the  Court ;  and  that  again  forced 
him   to  fuffer,  or  rather  to  encourage,  the  pur- 
chafing  Mailers,  to  traffick  and  game  with  the 
Eftates  of  the  Suitors  :  There  was  no  other  Way 
by  which  thofe  liberal  Parchafers   could   reim- 
burfe  themfelves :  And  when   the  fatal   Effects 
of  this  unbounded  Liberty,  which  he  permitted 
the  Mailers  to  enjoy,  began  to  appear  ;   then 
10  Q^  was 
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17;  J-  was  he  compelled  to  become  a  Confederate  with 
loGco.L  the  deficient  Mafters,  to  prevent  its  being 
'-/^«^^J  known  to  the  World. 

That  they  began  their  Evidence  with  the  9th 

Article  ;  which  related  to  his  taking  1 00  Guineas 

of  Mr.  Sennet,  for  permitting  him  to  refign  the 

Office  of  Clerk  of  the  Cuftodies  to  Mr.  Hammer- 

Jley  •,  becaufe  this  Fact  difcovered  the  Man,  and 


to  give  one  half  of  the  Money  for  an  Opportu- 
nity of  running  away  with  the  other  :  Such  a 
Price  might  with  as  much  Reafon  be  called  -a 
Perquifite,  as  his  condefcending  to  take  but  five 
or  fix  thoufand  Guineas,  when  no  one  would 
give  more.  It  is  true  my  Lord  AJ 
does,  in  his  Anfwer,  fay,  that  he  was  ignorant  of 
this  Practice  ;  but  I  apprehend  his  Lordfhip  to 


17*5- 
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fully  explained  what  Manner  of  Mind  he  mult    be  as  much  miftaken  in  this,  as  he  has  been  in 


be  endowed  with,  who  could  ftoop  to  an  Action 

fo  low  and  fordid It  is  difficult,  (fays   the 

Manager;  not  to  feel  fome  Indignation  rife,  at 
the  bare  relating  tb  efs!  Mean  it  would 

have  been  in  any  Man  ;  but  for  a  Peer  of  Great 
B-::ab;,  an  Earl,  Lord  Chancellor  of  the  King- 
dom, and  a  Chancellor  {fo  obliged,  andfodear- 
-  ly  bought)  to  proftitute  fo  many  illuftrious  Cha- 
racters, in  fo  low  a  Manner  as  to  become  a  Bro- 
ker for  the  Hire  of  100  Guineas,  is  aitonifhing ! 
But,  my  Eorcls,  when  Iconfider*  that  the  Earl 
was,  at  the  fame  Time,  one  of  the  Lords  Juf- 
tices  of  the  Kingdom,  in  a  Commiffion  to  exe- 
cute fome  of  the  Functions  of  Majefty  itfelf —  I 
want  Words  to  exprefs  fuch  a  Tranfaction  in  its 
proper  Colours. 

In  fpeaking  of  the  illegal  Sale  of  feveral  of 
the  Offices  of  Mafters  in  Chancery,  this  Manager 
obferved,   Toat  tbeMon  I  of  being  ; 

tar:  ~y  extorted;  and  that,   in- 

fted  ■  <ri  Perquifite,  it  ivas 

an:  corrupt' Bargain,  and  Sale  of Offices 

relating  to  the  Adminiftrqlion  and  Execution  ofju- 
ftice. 

The  next  Point  he  mentioned,  was,  the  admit- 
ting Perfons  to  the  Office  of  Mafters  who  were 
of  mean  Subftance  i  and  obferved,  that  their  be- 
ing deficient  at  this  Time  was  a  violent  Prefump- 
tion  that  they  were  of  ffhall  Subftance  at  the 
Time  of  their  Admiffion:-  How  elfe  is  it  to  be 
conceived  (fays  he)  that  Mafters,  who  have  been 
fo  ftiort  a  Time  in  their  Offices,  fhould  be  fo 
much  in  Arrear  ?  Kynajlon  was  admitted  but  in 
Augujl,  172 1,  and  in  1 724,  there  appears  a 
Deficiency  of  26,908  /.  Bennet  was  admitted 
but  in  June,  1 72 3,  and  in  little  more  than  a 
Year  there  is  a  Deficiency  of  16,075  /.  And  it 
was  remarkable  that  both  thefe  Mafters  had 
fworn,  that  all  they  were  worth  in  the  World 
was  not  fufficient  to  pay  the  vaft  Prices  they 
gave  for  their  Offices  :  And  yet  thefe  Men  were 
chofen  to  be  trufted,  one  with  near  jo,OCO  /. 
and  the  other  with  near  100,000  /.  of  the  Money 
belonging  to  the  Helplefs  and  Miferable  ;  which 
made  it  evident  that  the  Sum  the  Chancellor-  him- 
;  receive,  ^as  the  only  Confideration  of  ad- 
:ng  them,  and  therefore  bis  only  Care. 
Bennet  had  exprefly  declared,  that  the  Earl  never 
once  asked  him,  either  before  or  after  his  Ad- 
miffion, any  one  Queftion,  in  order  to  be  informed 
of  his  private  Circumftances :  And  yet  thefe  were 
the  Men  the  Earl  thought  fit,  in  open  Court,  while 
he  was  fitting  in  the  Sacred  Seat  of  Truth  and 
Juftice,  to  declare  Men  of  a-  .  Abi- 

and  Skill,  as  ever  fat  in  that  Court. 
But  the  whole  Scheme  feems  obvioufly  calcu- 
lated for  no  other  End  or  Purpofe,  than  to  in- 
duce Perfons  of  fmall  Abilities  to  become  Pur- 
chafers,  by  facilitating  and  making  eafy  the 
Method  of  Payment.  And,  indeed,  it  was  fo 
eafy  (fays  the  Manager),  that  I  wonder  his  Lord- 
fhip did  'not  meet  with  Perfons  who  would  agree 


other  Particulars  :  For,  my  Lords,  it  appears  by 
Mr.  Bennet  %  Evidence,  that  he  not  only  knew 
of  this  Practice,  but  endeavoured  to  conceal  it. 
They  who  gave  fuch  vaft  Prices  for  the  Cu: 
ftody  of  the  Money,  did  not  neglect  the  Op- 
portunity of  employing  it  for  their  own  Ufe: 
The  Proof  is  but  too  vifible  •,  they  who  are  rich 
confefs  it,  and  they  who  are  poor  dare  not  deny 
it :  It  was  the  necefiary  Confequence  of  his  Lord- 
fhip's  Extortion,  and  that  put  it  out  of  his 
Power  to  take  thofe  Meafures  that  were  neceffary 
to  prevent  that  Practice.  The  Misfortunes  of 
the  South-Sea  Year  were  fo  univerfal,  that  fine- 
ly any  Man,  even  of  common  Senfe,  would 
have  been  upon  his  Guard.  My  Lord  Maccles- 
field knew_rhat  thefe  Mafters  gamed  with  the 
Suitors  Money  themfelves,  or,  for  an  extrava- 
gant Intereft,  lent  it  to  thofe  who  did  :  He  knew 
that  this  was  the  Occafion  of  Dormer's  Deficien- 
cy ;  he  knew  that  the  other  Mafters  had  it  ftill 
in  their  Power  to  do  the  fame  *,  therefore  he  per- 
mitted it :  He  took  no  Meafure  to  prevent  ic-5 
therefore  he  encouraged  it. 

But  what  could  engage  this  Earl,  (whefe 
derftanding  is  in  no  wife  queftioned)  after  fo  fa- 
tal a  Year,   thus  to  rifque  his  own  Charac: 
and  what  perhaps  he  values  more,  his  own  For* 
tunes,    not  only  upon  the  Underftanding,  the 
Integrity,  but  even  the  good  Fortune,  of  a  Parcel 
cf  Men  whom  he  had  thus  picked  up,  without 
either  Enquiry  or  Care  ?  My  Lords,  As  the  Bcr- 
ro&er  is  to  the  Lender,  fo  a  corrupt  Chancellor :: 
Servant  of  bis  Confederate  Officers ;  he  durft  not  put 
a  Stop  to  their  Practices,  (though  his  own  Eftate 
was  embarked  with  theirs)  left  Refentment  and 
Revenge  fhould  make  them  difcover  the  infamous 
Secrets  with  which  they  were  entrufted. 

The  Earl's  Counfel,  in  opening  his  Defence,  TleEarTi 
faid,    However  unanfwerable  the  Eloquence  of  L 
the  Managers  may  be,  we  hope  to  defend  the  ^ 


Earl  againft  the  Facts  they  have  alleJged  ;  and 
fhew,  that  they  were  either  not  done,  or  done 
with    Innocence  and   Honour :    Againft  meer 
Imaginations  nothing  can  fecure  him,  but 
Lordfhips'  Candour  and  Juftice. 

The  Words  Orphans,  and  Widows,  and  Lu- 
naticks,  have  been  employed  to  raife  Tendernefs 
and  Compaffion,  and  arm  your  Lordfhips  againft 
'  Argument  which  we  can  offer:  Well  was 
it  commanded  by  the  Jevoifb  Law,  Not  to  re- 
fpect  the  Perfon  of  the  Poor  in  his  Caufe,  know- 
ing the  Difpofition  of  Human  Nature,  and  the 
Neceffity  of  guarding  againft  this  generous 
Weaknefs.  This  Caution  ought  particularly  to 
be  remembered  by  Englifbmen,  who  are  allowed 
to  be  more  fubject  to  an  Exccfs  of  it  than  thofe 
of  any  other  Nation. 

The  learned  Managers  have  very  rightly  ob- 
ferved, how  much  your  Lordfhips'  Honour  is 
concerned  in  this  Profecution.  My  Lords,  It  was 
with  the  greateft  Satisfaction  I  heard  them  fay  it  •, 
for  I  am  by  it  induced  to  think,  that  norwith- 
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Handing  the  Zeal  which  has  been  exprefied,  they 
will  be  much  pleafed  to  find  every  Member  of 
your  Lordfhip's  Body  innocent. 

It  appears  from  the  Anfwer,and  needs  no  Proof, 
that  the  Noble  Earl  was  o/ice  Lord  Chief  Ju- 
ftice  of  the  Xing' s-Bench  ;  and  his  Conduct  in 
that  great  Station,  will,  I  hope,  be  fome  De- 
fence. 

I  may  appeal  to  thofe  Gentlemen  who  are  now 
Managers  againfl  him,  Whether  they  have  not  ap- 
plauded him  with  Warmth  ?  Whether  they  have 
not  commended  his  Zeal  and  Intrepidity  in  the 
Caufe  of  Liberty  and  our  Country  ?  his  fteady 
Adherence  to  the  Proteftant  Succefiion  ?  his  un- 
influenced Behaviour?  My  Lords,  I  would  ask, 
Whether  then  they  did  not  praife  and  love  him  ? 
Whether  they  did  not  efteem  his  being  placed  in 
that  high  Station  (which  he  executed  with  Ho- 
nour) their  Comfort,  their  Security  ? 

My  Lords,  I  beg  Pardon  for  replacing  thofe 
Times  before  your  Thoughts,  or  for  defiring  any 
to  confider,  how  an  Accufation  againft  him,  fup- 
ported  by  meer  Refinements,  would  at  that  Time 
have  been  regarded  :  My  Lords,  his  experienced 
Merit  would  then  have  filenced  every  Objec- 
tion. 

If  there  wanted  any  Evidence  of  the  high  Cha- 
racter he  bore  while  in  that  Station,  we  might 
appeal  to  the  great  Rewards  his  Majefty  had  be- 
llowed upon  him  :  Thofe  very  Graces  which  have 
been  exaggerated  againft  him,  are  the  nobleft 
Testimony  in  his  Favour.  His  Majefty  thought 
him  worthy  of  the  Great  Seal,  becaufe  he  had 
found  him  fiithful  in  his  other  Trufts :  His  Ma- 
jefty approved  him,  becaufe  his  Subjects  had  :  It 
was  for  their  Sakes  (the  conftant  Motive  of  his 
Choice)  that  he  appointed  him  Lord  Chancellor. 
This  once  was  the  Earl's  Character,  this  once 
his  Merit :  Thefe  were,  nay  are  flill,  our  Obliga- 
tions to  him.  My  Lords,  experienced  Worth 
has  a  Right  to  greater  Confidence  and  Credit : 
This  is  a  Rule  of  Evidence,  and  of  common  Ju- 
ftice  •,  and  unlefs  the  moft  convincing  Proofs  are 
offered,  your  Lord fhips  never  can  believe,  that 
one,  who  has  done  fo  greatly  well, .  can  do  fo 
bafely  as  is  fuggefted  by  the  Charge. 

But  fuppofing,  upon  fo  very  ftrict  an  Enqui- 
ry into  the  Conduct  of  any  great  Man,  fome- 
thing  amifs  was  found,  (for  the  greateft  are  but 
Men,  and  muft  have  Failings) ;  yet  is  former 
Merit  not  quite  to  be  forgot.  Publick  Services 
are  thought  juft  Reafons  for  Remiffion  of  the 
higheft  paft  Offences,  though  done  perhaps  meer- 
ly  with  a  View  of  obtaining  it :  And  fhall  thofe 
done  upon  a  more  generous  Principle,  arifing 
from  an  honeft  difinterefted  Heart,  deierve  a  lefs 
Regard  ? 

The  Earl,  as  well  as  his  Counfel,  feems  to 
depend  more  on  the  Merit  of  his  paffed  Services 
to  the  Crown,  than  on  the  Strength  of  his  De- 
fence. I  fhall  endeavour  (fays  he)  to  fhew  your 
Lordfhips,  that  the  feveral  Things  charged  upon 
me  are  either  not  true,  or  not  criminal  •,  or  if 
your  Lordfhips  fhall  judge  otherwife  of  them,  yet 
that  they  were  the  Effects  not  of  Wickednefs  but 
of  Miftake  ;  and,  If  J  have  ever  done  any  thing 
for  the  Service  of  my  Country,  of  the  Confutation, 
of  his  Majefty,  and  of  the  Royal  Family,  and  the 
prefent  Eftablifhment,  and  the  Adminiftration  of 
■publick  Juftice  ;  it  might  not  be  unfuitable  to  the 
unparalleled  Goodnefs  of  this  Reign,  for  your  Lord- 
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and  Weakneffes  of  the  faithful  fteady  Servant  of  a  J-Geo-r- 
Prince,  whofe  Mercy  has  been  fo  often  extended,  in  ^~v"v-' 
fo  great  a  Degree,  to  the  higheft  Crimes  of  his  bit- 
ter Enemies. 

Then  he  proceeds  to  the  ?noft  material  Part  of 
his  Defence,  and  fays  : 

An  Office  may  be  confidered  in  two  Refpects :  The  Earl 
Firft,  with  Refpect  to  the  Duty,  that  is  the  Con-  ^eavours 
cern  of  the  Publick,  that  the  Perfon  be  duly  qua-  J^jfj^ 
lified  to  difcharge  the  Office  well :    Secondly,  0f felling 
with  refpect  to  the  Profit  and  Advantage  •,  and  Offices. 
that  is  meerly  private,  and  concerns   the  Offi- 
cer only  •,  and  whilft  he  difcharges  his  Duty  well, 
without  Extortion,   or  other  Misbehaviour,  the 
Publick  is  little  concerned  in  it,    whether  the 
Profit   be   more  or   lefs  :    As  in  thofe  Offices, 
which  are  very  numerous,   and  of  great  Confe- 
quence,  that  may  be  executed  by  Deputy  ;  pro- 
vided the  Deputy  behave  himfelf  well,  the  Pub- 
lick has  never  concerned  itfelf  what  his  Salary  or 
Allowance  from  his  Principal  is,  whether  it  be 
greater  or  lefs. 

And  as  the  Perfon  who  is  put  into  a  very  be- 
neficial Office,  fuch  as  one  of  thefe,  for  his  Life, 
has  not  any  antecedent  Right  to  the  Office,  and 
therefore,  not  to  the  Profits  arifing  thereby,  and 
he  that  prefers  him  is  not  bound  to  give  it  him  ; 
therefore  when  he  puts  him  into  it,  he  in  Effect 
grants  him  all  the  Profits  of  the  Office  for  his 
Life :  And  if  the  Officer  make  him  a  Prefent  for 
it,  either  unexpected,  by  way  of  Thanks,  after 
he  is  put  in  ;  or  expected,  which  he  had  told 
him  of  before  ;  or  give  it  at  the  Time,  or  before 
that  he  is  admitted  ;  I  fee  not  any  Immorality 
either  in  the  Giver  or  Taker :  It  is  Money  gi- 
ven for  Profits  to  be  received  during  Life. 

The  Publick  is  concerned  only  in  the  Good- 
nefs of  the  Officer,  not  how  advantageous  to 
him  the  Grant  of  the  Office  is,  nor  in  the  Induce- 
ment which  he  that  appointed  him  had  to  put  him 
in  i  whether  Friendfhip,  Acquaintance,  Rela- 
tion, Importunity,  great  Recommendation,  or 
a  Prefent. 

I  agree,  that  a  Perfon  taking  a  Prefent,  and 
putting  in  an  unfit  Perfon,  when  he  knew  him 
to  be  fo,  or  had  juft  Ground  to  believe  him  fo, ' 
is  criminal :  Not  becaufe  he  had  taken  a  Prefent, 
but  becaufe  he  had  prejudiced  the  Publick  know- 
ingly :  It  may  be  an  Aggravation,  that  he  had  ta- 
ken Money  ;  but  the  Crime  is,  the  Wrong  done  to 
the  Publick  in  the  Perfon  advanced  :  It  had  been 
the  fame  Crime,  had  he  done  it  for  the  Sake  of 
Kindred,  or  Friendfhip,  or  for  Recommenda- 
tion, or  any  other  Reafon. 

But  if  a  Perfon  very  well  qualified  be  placed 
in  an  Office,  and  the  Publick  has  all  the  Advan- 
tage from  him  that  it  can  have  from  an  Officer  in 
that  Poft,  and  fo  I  who  have  placed  him  have 
well  difcharged  my  Duty  to  the  Publick  -,  is  it 
material  how  well  I  loved  him,  how  nearly 
he  is  related,  who  it  was  that  perfwaded  me  to 
prefer  him,  or  what  he  gave  me  on  that  Ac- 
count, whether  before  or  after  he  was  put  in? 
Will  any  of  thefe  Circumftances  make  me  crimi- 
nal in  an  Action  by  which  I  ferved  the  Publick 
well?  If  the  Publick  have  all  the  Benefit  it  can 
have,  where  is  the  Immorality  ?  Where  is  the 
Crime,  if  I  have  an  Advantage  too?  efpecially 
if  Ufage  has  in  fome  Sort  annexed  that  Advan- 
tage to  mv  Office,  which  is  taken  from  his  ? 
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1725-  Obj.  I  know  it  may  be  objected,  with  great 
ioGeo.  I.  Appearance  ofReafon,  that  this  Practice  is  dan- 
^^^^  gerous  •,  it  leads  to  Inconveniences  ;  it  is  a  Temp- 
tation to  him  that  difpofes  of  Places  to  make  ill 
Officers,  and  a  Temptation  to  the  Officers  to 
extort  Money,  and  abufe  the  Subjects,  in  order 
to  get  up  their  Money  again. 

Anf.  But  is  it  therefore  a  Crime,  where  the 
Temptation  is  refilled,  and  a  very  good  Offi- 
cer is  put  in,  and  he  behaves  himielr  perfectly 
well? 

The  Point  of  the  Charge  now  under  Confide- 
ration  refts  fingly  on  this,  That  I  took  Money 
for  admitting  Mr.  Francis  Elde  (for  inftance)  ; 
and  though  taking  Money  is  a  dangerous  Prac- 
tice, and  may  be  a  Temptation  to  let  in  an  ill 
Man,  is  it  therefore  a  Crime  to  put  in  Francis 
Elde,  who  is  not  alledged  to  be  an  ill  Man,  or 
any  Way  unfit  ;  and  is  really  an  excellent 
Matter  ? 

This  Argument  concludes,  only  that  the  al- 
lowing it  to  be  generally  practifed  is  inconve- 
nient, and  may,  in  the  Deliberations  of  the  Le- 
giflature,  be  properly  ufed  to  prove  it  fit  to  be 
reftrained  by  a  Law  :  But  is  not  of  Force,  in  a 
Court  of  Juftice,  to  prove  it  to  be  a  Crime  in 
every  Inftance,  becaufe  it  may  occafion  a  Crime 
in  fome.  But  farther,  as  to  the  Matter  of  Temp- 
tation to  put  in  one  unfit : 

The  Liberty  of  preferring  Relations  to  Of- 
fices, is  a  Temptation  to  put  in  Perfons  unfit  ; 
and  without  doubt  has  often  prevailed.  Sup- 
pofing.  therefore,  it  might  be  proper  Matter  of 
Deliberation  in  the  Legiflature,  how  far  a  Re- 
ftraint  fhould  be  put  upon  it  ;  yet,  in  the  mean 
'Time,  is  advancing  a  Relation  to  an  Office  which 
he  is  fit  for,  a  Crime,  becaufe  in  other  Inftances 
.  it  has  occafioned  a  Crime,  or  may  do  fo,  or  is  a 
Temptation  to  it  ?  And  would  it  be  a  fufficient 
Charge  of  a  high  Crime  againft  me,  to  fay,  that 
I  illegally  and  corruptly  put  into  fuch  an  Office 
A.  B.  my  Son,  or  my  Brother  ?  I  apprehend 
no.t. 

Till  a  Reftraint  is  laid,  the  Thing  may  be 
innocently  done. 

If  a  Reftraint  be  laid,  the  Law  will  operate 
■    upon  it,  fo  far  as  that  Reftraint  extends  ;    but 
farther  than  that,    and    the    Confequences   de- 
clared-to  enfue  thereupon,  it  will  remain  as  be- 
fore. 

Considering  this,  therefore,  in  itfelf,  and  upon 
the  Reafon  of  the  Thing,  where  is  the  Force  of 
the  Argument  ?  You  took  5000  /.  for  putting 
in  Mr.  Elde,  or  Mr.  Thurfton,  a  very  fit  Perfon, 
and  an  excellent  Mafier  ;  and  therefore  you  are 
Criminal,  becaufe  fome  Body  elfe,  at  another 
Time,  may  put  in  a  Mailer  not  fit,  upon  his 
giving  a  Prefent. 

If  this,  then,  be  not  Criminal  in  itfelf,  how 
do  they  prove  it  to  be  fo  by  the  Common  Law  ? 

The  only. Cafe  they  have  inftanced  as  any 
Authority  for  that  Purpofe,  is  that  of  Stockwith 
and  North,  in  Moor's  Reports.  I  have  looked 
upon  the  Cafe  as  it  appears  in  that  Book,  and 
it  appears  to  be  thus  : 

North  was  fined  in  the  Star-Chamber,  for 
that  he,  being  Sheriff  of  Nottingham  in  the 
43d  Ye-ar  ;  of  Queen  Elizabeth,  took  Money  for 
the  Goalerjhip  and  Bailiwick  for  that  Tear  :  He 
gave  them  firfi  to  his  Servants,  who  fold  them ; 
but  hehimfelf  received  the  Money.     And  this  was 


adjudged  to  be  letting  to  Farm  of  his  Country :  con-    1-25. 
trary  to  the  Statute  4  Hen.  IV.  cap.  5.  Yet *  there10  Geo.  1. 
note,  that  the  Statute  itfelf  gives  a  Penalty  cer-  L/W\J 
tain  and  pecuniary,   and  is  Malum  prohibitum, 
non  in  fe.     But  the  Court  took  it,  that  in  as  much 
as  Corruption  follows  upon  the  Covetoufnefs  of  Of- 
ficers, and  they  are  forced  thereto  by  the  Prices 
which  they  give  for  Things  which  ought  not  to  be 
fold  ;  that  this  putting   to  Farm,    and  felling   of 
Offices,  is  malum  in  fe,  and  fineable. 

h  appears  here,  that  this  was  a  Profecution 
upon  the  Statute  4  Hen.  IV.  for  the  Point  ad- 
judged was,  that  this  was  contrary  to  that  Sta- 
tute ;  and  therefore,  whether  what  was  done, 
was  againft  the  Common  Law,  or  malum  infe, 
or  not,  was  not  at  all  in  Judgment  before  the 
Court. 

So  that  this  loofe  Expreffion  mentioned  by 
Moor,  (coupled  too  with  a  grofs  Miftake)  not 
at  all  to  the  Point  of  Judgment,  is  of  very  lit- 
tle Force,  to  prove  the  Cafe  to  which  it  is  apply- 
ed  to  be  againft  the  Common  Law  ;  and  of  lefs, 
to  prove  the  prefent  Cafe  to  be  fo. 

What  then  is  there  farther  offered  ?  Do  they 
fhew,  that  by  the  Common  Cuftom  of  England, 
which  is  properly  the  Common  Law  of  Eng- 
land, the  taking  Money  for  Offices  has  been 
from  Time  to  Time  punifhed  or  condemned' as 
Criminal  ? 

No,  it  is  admitted  on  the  one  Hand,  that 
there  is  not  one  Inftance  of  its  having  been  pu- 
nifhed,  or  condemned  as  Criminal,  at  the  Com- 
mon Law. 

•  And,  on  the  other  Hand,  it  is  notorious,  that 
in  Fact  the  greateft  Offices  have  anciently  been 
fold,  even  by  the  Kings  :  And  that  not  in  a 
clandeftine  Manner,  but  fo,  that  the  Price  and 
what  it  was  paid  for,  have  been  entered  upon 
Record. 

My  Lords,  I  have  gone  through  all  the  fe- 
veral  Articles  that  have  been  endeavoured  to  be 
Supported  againft  me  ;  and  I  think  I  may  fay,  . 
as  I  did  in  the  Beginning,  that  except  thofe  re- 
lating to  the  Difpofal  of  Places,  which  are  of 
another  Kind  and  another  Confideration,  all 
the  reft  mult,  to  be  made  Criminal,  turn  upon 
that  Aggravation  in  the  Articles,  from  my  inor- 
dinate, wicked,  and  corrupt  Defigns  of  procuring 
to  myfelf  exceffive  and  exorbitant  Gains  and  Pro- 
Jits,  by  divers  unjuft  and  oppreflive  Practices 
after-mentioned,  it  is  fuch  a  corrupt  Heart  only 
can  change  Actions  that  in  themfelves  are  inno- 
cent, and  fome  of  them,  perhaps,  commend- 
able, into  fo  many  Crimes. 

And,  yet,  it  is  very  extraordinary,  and  fcarce 
poffible  to  be  conceived,  but  that,  if  there  had 
been  fuch  a  corrupt  Heart,  it  muft  have  broke 
out  upon  fome  other  Occafion  of  my  Life.  Not 
one  Inftance  of  my  wh^le  Life  has  been  yet 
produced  to  fhew  it. 

Several  of  thofe  under  me  have  been  examin- 
ed ;  feveral  Officers  immediately  attendant  on 
me,  that  received  confiderable  Profits  and  Sa- 
laries, to  the  Amount  of  three  or  four  thoufand 
Pounds  per  Annum,  and  more  :  If  I  had  fet  my 
Heart  upon  Gain,  a  certain  Profit  might  have 
there  been  yearly  made,  amongft  thofe  whom  I 
had  wholly  at  Mercy  j  and  in  private.  But  there 
has  no  Appearance  been  found  of  any  Thing 
of  that  Kind  :  And  is  it  not  more  likely  that 
I  fhould  have  laid  hold  of  a  certain  Profit,  than 
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be  laying  Schemes  for  Advantages  upon  the  un-    as  ftrongly  as  if  he  had  declared  his  Defigns  in 


172.5 
ifGeo.  I.  cer|a*p  Contingency  of  the  Sales  of  Mailers  Of- 

<^r^>  f-ces  ? 

The  Value  of  fuch  an  Expectation  is  a  mere 
Trifle  ;  and,  with  refpect  to  the  Probability  of 
its  happening,  it  was  exceeding  uncertain,  whe- 
ther I  ihould  have  an  Opportunity  of  putting  in 
one  fingle  Matter. 

Three  Mailers  have  happened  to  dye  in  my 
Time  -,  and  two  of  them  in  lefs  than  the  Space 
of  a  Year:  But  I  think  not  one  in  nine  Years 
before. 

My  Lord  Cowper  admitted  but  one  in  the 
laft  Time  of  his  being  Chancellor,  which 
was  four  Years ;  and  that  was  upon  a  Sur- 
render. 

There  are  twenty-four  Curfitors  •,  only  one 
has  died  in  my  Time:  Thirty  CommifTioners  of 
Bankrupts  ;  only  one  died  in  above  fix  Years. 

Surrenders  of  the  Offices  of  Mailers  are  rarely 
till  alter  fixteen  or  feventeen.  Years,  fometimes 
thirty  or  forty  Years  Enjoyment. 

My  Life  was  very  uncertain :  The  Office  of 
Chancellor  much  more  fo. 

Little^  therefore,  was  to  be  hoped  from  the 
Profit  to  be  made  by  Mailers  Places. 

My  Lords,  in  the  next  Place,  I  apprehend  that 
it  appears,  I  did  not  take  the  Advantage  I  might 
have  taken.  riT 

When  the  Time  came  for  .me  to  reap  the 
Fruit  of  all  my  Contrivances,  all  thofe  Schemes 
and  Stratagems,  the  Work  of  above  three  Years, 
(a  great  Space  in  the  Time  of  a  Chancellor)  fee, 
whether  there  be  the  leaft  Mark  or  Symptom 
of  this  impotent  Defire  of  Gain  ! 

What  I  did,  proves,  beyond  all.  Contradiction, 
that  I  never  had  any  fuch  Views,  as  thefe  they 
lay  to  my  Charge. 

I  took  not  the  Advantage  I  might  have  dpne; 

I  took  a  lefs  Sum,  when    a  greater  was  offered ; 

*  Which     and  *  Part  of  the  Money ,  was  returned  again  to 

JbewsSelf-Mr.  Elde   and    Mr.  Thurft on..    And  when  Mr. 

ConviHion.  <fhurfiorf,*>  Money  was  returned,  only  for    being 

more  than  it   was  expected  to   be,  every  Thing 

was  in  the  fame  State  as  when  it  was  paid. 

And  poffibly  your  Lordihips  will  think,  from. 
fome  other  Evidence  given  -f,  that  amaifing  a. 
great  Eiiate  was  never  my  View  ;  and  that  ra- 
pacious and  bafe  Ways  of  .getting  Money  are 
not  confiftent  with  my  Way  oflaying  it  out. 

As  this  is  a  full  Anfwer  to  the  Charge  of.  my. 
Defire  of  Gain  ;  and  the,  whole  Malignity-*©/ #11, 
I  am  charged  with,,  arifes  from  that  fuppofed 
Principle  of  my' Actions  ;  without  this,  though, 
there  ihould  have  been  Imprudence,  Indolence, 
too  great  Confidence,  perhaps  Credulity,  Irre- 
folution,  or  any  other  Defect  or  Weaknefs,  there 
has  been  nothing,  wicked. 

And  if  your.  Lordihips  are  fatisfied  of  this 
one  Thing,  .Lapprehend  the  Sting  of  this  Im- 
peachmenr  is  taken  out. 

To  this  Defence  the  Managers,  replied, 

The  Earl  relies  upon  it,  that  the  whole  Charge 
cfthe'j/a-  turns   upon  his  wicked  and  corrupt    Intent  and 
nagirsto    Views  alledged  in    the  Introduction,  which, 
the  Earl's  jie  f^yS)  ]ias  not;  j-)een  made  appear. 

But  thefe  will  be. apparent  irom  the  Proofs  of 
the  feveral  Facts  charged  ;  which,  if  they    are 
unlawful  and  unwarrantable,  and  do  tend  to  the 
railing  Money    by  corrupt  and  extorfive  Mea 
fines,  will  manifeft  that  Intent,  and  prove  it 
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open  Court  •,  for  fuch  Acts  cannot  be  done  with 
a  good  and  honeft  Intention. 

The  main  Objection  againil  the  Articles  is, 
That  there  is  no  Matter  of  a  Criminal  Nature 
contained  in  the  Money  Articles  •,  or,  if  there 
is  a  Crime,  yet,  that  there  is  no  Punifhment 
annexed  or  incident  to  it,  which  your  Lordihips 
can  now  inflict  upon  the  Earl,-  after  he- is  re- 
moved from  his  Office. 

In  anfwer  to  which  .  I  fhall  infift,  That  the 
Earl's  felling  thefe  Offices,  or  difpofing  of 
them  for  Money,  taken  by  him  before  the  Ad- 
miffion  of  the  fucceeding  Officers,  in  the  man- 
ner alledged  and  proved >  is  an  j  Offence  at  the 
Common  Law,  and  punifhabje  by  Fine  and 
Imprifonment,  upon  Indictment,  or  Informal 
tion  •,  as  well, where  the  Money  was  taken  for  an 
Admiffion  upon  a  Refignation,  as  upon  a  Death. 

The  ancient  Law  of  England  was,  that  none 
having  any  Office  concerning  the  Adminiitration 
of  Juftice*  ihould  take  any  Fee  or  Reward  of  any 
Subject  for  the  doing  of  his, Office*,  to  the  End 
he  might  be  free,  and  at  Liberty  to  do  Juftice. 

And  feveral  Charters  of  former  Kings,  and 
Statutes  declaratory  of  the  Common  Law,  in 
that  Refpect,  have  been  made,  to  enforce  the 
•  due  Obfervation  thereof.'     . 

As  to  fuch  Offices,  which  are  in  the  immedi- 
jate  Gift  and  Difpofal.  of  the  Crown,  they  cannot 
in  their  own  Nature  beialeable,  or  diipofed  of 
for  Money  ;  becauie  the  King  bimfejf  cannot  be 
fuppofed  to  fuffer  them  to  be  put  to  Sale. 

And  the  Miniilers  of  the  Crown,  who  have  no  - 
immediate  Right  in  the  Office,  .:.  and  are  only  to 
execute  and  confirm  the  King's  Pleafure.  in  the 
Difpofal  of  the  Office,  cannot  fell  that  which  is 
hot  their  own.  5*63 

Nor  Ought,  nor  can  they  lawfully  take  any 
Fee  or  Reward,  for  accepting  Refignations,  or ' 
making  new  Grants  or  Admiffions  into  Places, 
:or  for  conferring  inferior  Offices,  with  which 
they  are  entruiled  by  Virtue  of  their  own  Office; 
■which  would  be  the  taking  Money,  for  the  do- 
ing of  their  Office,  contrary  to  the  Law,  and 
ithe  before- mentioned  Statute*  rwrniil 

;    But  there  is  another  very  good  Act  of  Parlia- 
ment, which  .has  been  read  at  your  .Lordihjpgfr 
Table,  and  proves  this  Practice  of  felling  ifue&j 
Offices,'  tp.be  an  Offence  at  the  Common  Law,- 
viz.  the     :  r<;,ii 

12  Rich.  II.  c.  ? .  intituled,  None  ffiall ,  obtain  ■ 
Offices  by  Suit,  or  for  Reward.  ,   t&yl 

Item,   ft  is -accorded,  that  the  Chancellor, t(by  • 
exprefs   Name)   Treafurer,.  Keener  of  the  P}S:j$M 
Seal,  Steivard'  of  the  King's  Houfe,  the  Kir$hi 
Chamberlain,  Clerk  of  the  Rolls,  the  JufttyefatfA 
the  one  Bench,  I  arid  of  the  other,  Barons  of  the:  'Etf-^ 
chequer,  and  all  other  that  Jlyfdl  be  called  to,  ordtiin, 
name,  or   make  Juftues  of  the,  Peace,  .Sheriffs./ 
EfcheatcrS,^  Cuftomers,   Comptrollers,  or  any'. or 
Officer,    or  Minifter  of  the  King,  ffiall  be,fixH\fyb{ 
jworn,  That  they -pall  not  ordain,,  name,  or  niake 
any  fuch   Officers,  nor   other  Officer  -or  Minijler, 
of  the  King,  for  any  Gift,  or  Brocage,  Favoum'o^l 
Affect  ion, ...;>  ,.;  irfoon 

j  The  Act  proceeds  further  into  a  difee-ntw 
Form  of  Exprtfiion,  and  xo  another  Matter,; 
■  Nor,  [that  none  which  pv.rfueth  by  kini,  or  avy. 
a\ther,  privily  or  openly ^  to  be  in  any  Manner  of 
Office,  fhall  be  put  in  the  fame  Office,  or  any  or  her  -, 
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iTtfs.  but  that  they  make  all  fuch  Officers  and  Miniflers 
ioGeo.  I.  yfffo  ieji  aw[  mofi  {awful  Men. 
0"V>J  This  Statute  takes  it  for  granted,  That  the 
contrary  Practice  of  naming  fubordinate  Officers, 
for  Gift  or  Brokage,  was  unlawful  before,  at  the 
Common  Law ;  fince  it  does  not  create  or  enact 
it  to  be  an  Offence,  but  provides  an  additional 
Conftraint  or  Obligation  upon  the  fuperior  Of- 
ficer, by  an  Oath  not  to  commit  the  Offence  •, 
and  it  ftill  remains  an  Offence  at  the  Common 
Law,  and  does  not  depend  on  that  Statute,  but 
is  a  great  Offence,  although  the  Oath  be  not 
taken. 

Yet,  if  it  mould  be  fuppofed,  by  Way  of 
Argument,  (which  has  not  been  proved,  and 
therefore  cannot  be  admitted,)  That  the  Sale  of 
thefe  Offices  has  been  of  late  tolerated,  for  the 
greater  Increafe  of  the  Perquifites  of  the  firft 
Officer  of  the  Crown,  in  the  principal  Court  of 
Juftice  •,  yet  the  Earl's  raifing  and  receiving  thefe 
exorbitant  Smns,  above  double  to  any  Inftance  before 
his  own  Titne,  upon  a  Pretence,  that  the  Bufi- 
nefs,  of  the  Court  of  Chancery  was  very  much  ad- 
vanced during  his  Refidence  there,  will  be  as 
criminal,  as  if  he  had  put  the  Offices  to  Auc- 
tion, when  no  Sum  or  Fee  had  ever  been  taken 
or  heard  of. 

And  in  his  Method  of  Practice,  there  can  be 
no  DiftinctiorL  between  a  Prefent  and  a  Price  : 
For  he  made  the  moft  always  of  his  Share  or 
Claim  in  the  Office.  When  hewas  only  to  admit 
upon  a  Surrender,  he  took  1500  Guineas  for  his 
good  Will  and  Approbation  merely :  And 
when  he  admitted  upon  a  Death,  he  took  5000 
Guineas  at  the  leaft,  although  the  Office  was 
greatly  in  Debt  ;  as  in  Borret's  Cafe,  where  the 
Suitors  will  lofe  upwards-  of  12,000  /.  of  their 
Effects,  by  the  loweft  Computation. 

As  for  the  fmall  antient  Fees,  which  have 
been  paid  to  theGreat-Seal  forTime  immemorial, 
upon  the  fealing  every  Patent ;  thefe  are  out  of 
the  prefent  Queftion  :  And  where  Ufage,  be- 
yond Time  of  Memory,  has  allowed  the  Receipt 
of  thefe  little  Sums,  it  will  be  prefumed,  (if 
there  was  Occafion  for  it)  that  fome  Act  of  Par- 
liament had  palled,  to  make  it  lawful. 

And,  when  it  is  faid,  That  a  good  Officer 
may  give  Money  for  his  Place,  and  may  refift 
the  Temptation  of  Extortion  •,  k  is  what  the 
Law  of  England  would  not  truft  to  human 
Frailty  :  And  if  all  the  Actions  and  Behaviour- 
of  the  bettofthe  Mafters,  with  Refpect  to  their 
Fees,  their  Manner  of  Proceeding  upon  Refer- 
ences, and  their  difpofing  and  trafficking  with 
the  Money  of  the  Suitors,  were  to  be  enquired 
into  more  particulary  •,  there  can  be  no  Doubt, 
from  what  has  appeared  in  Evidence  upon  this 
Trial,  but  that  the  Temptation  and  Inclination 
to  Profit,  towards  reimbursing  themfelves  the 
Money  advanced  to  the  Earl,  and  the  preced- 
ing Matter,  have  overcome  their  moft  fteady 
Refolutions  to  Virtue  and  Self- Denial. 

My  Lords,  I  think  the  impeached  Lord  has 
advanced  a  very  dangerous  Pofition  upon  this 
Point.  He  is  pleafed  to  fay,  The  Publick  has 
nothing  to  do  to  enquire  about  any  thing,  but 
whether  the  Officer  be  a  good  Officer  ;  that  if 
he  be  fo,  the  Publick  is  not  hurt,  though  he  gives 
the  Chancellor  Money  for  his  Place.  Here  I 
prefume  hewas  fenfible  that  it  might  be  object- 
ed, that  the  fame  Argument   would  hold,    for 


taking  Money  in  a  Caufe  before  himv  provided  «7*5. 
it  was  a  good  Judgment:  And  therefore»was  IoGe°  t. 
pleafed  to  fay,  That  the  Difference  between  v^*v>^ 
this  Cafe,  and  taking  a  Bribe  for  Judgment  in  a 
Caufe,  is,  that  in  the  one  C^afe,  the  Party  has  a 
Right  to  have  Judgment  *  but  in  the  other 
Cafe,  no  Man  has  a  Right  to  his  Favour  or  Re- 
commendation, unlefs  upon  Terms,  This  is 
very  extraordinary  ;  and  the  fame  Argument 
would  prove,  that  it  is  lawful  for  him  to  take 
Money  from  every  Judge  that  comes  into  Weft- 
minfter-Hall.  It  is  well  known,  that  the  Chan- 
cellor generally  recommends  in  that  Cafe  ;  and 
yet  it  might  there  be  faid,  What  is  the  Publick 
the  worfe,  provided  he  is  a  good  Judge  ?  Sure- 
ly, this  is  fuch  a  Doctrine,  as  is  not  fit  to  be 
proclaimed  to  the  World,  and  would  tend  to  u- 
niverfal  Corruption. 

As  to  this  Point,  there  is  a  great  Deal  of 
Difference  between  one  Officer  felling  to  ano- 
ther, and  a  Judge  that  prefides  in  the  Court, 
whofe  Duty  it  is  to  fee,  that  proper  Perfons  be 
appointed,  According  to  Law  •,  inftead  of  that, 
by  this  Method,  he  fhews  them  a  bad  Exam- 
ple on  their  very  Admiffion  into  the  Office  •,  and 
introduces  them  by  Corruption,  in  the  firft  In- 
ftance, even  by  the  very  Act  of  adminiftring  the 
Oath  to  them. 

The  Year  1720  has  been  mentioned,  both  by 
the  Earl,  and  his  Counfel  •,  and  it  was  fo  fatal 
a  Year,  that  furely  if  a  Reformation  were  ever 
to  be  made,  it  fhould  have  been  upon  that  Oc- 
cafion. I  think  there  is  but  little  Difference, 
whether  they  traded  with  the  Money  themfelves, 
or  put  it  into  another's  Hands,  at  high  Intereft, 
and  permitted  them  to  trade  with  it.  Could  a- 
ny  one  imagine,  that  Dormer  let  24,000/.  lie 
in  Wtlfon's  Hands  for  nothing  ?  Mr.  Cottingham^ 
upon  the  Examination  of  my  Lord's  own  Coun- 
fel, gave  Evidence,  that  Wilfon  infifted,  he  al- 
lowed high  Intereft  for  it:  And,  it  was  well 
known,  it  was  in  the  Power  of  all  the  Mafters, 
to  traffick  wkh  the  Money  •,  and  this  after  ex- 
prefs  Warning  by  one  of  the  Mafters,  to  the 
Chancellor,  not  only  by  Word  of  Mouth,  but 
by  Letter,  written  fas  I  take  it)  in  1722.  But 
every  Thing  of  a  Regulation  of  that  Kind  was 
liable  to  Objection.  One  Thing  that  was  pro- 
pofed,  was  fo  eafy  to  be  done,-  that  there  is  no 
Excufe  it  was  not  complied  with ;  which  is  in 
Relation  to  the  Securities,  by  placing  them  in 
two  or  three  Names  ;  which  would  have  pre- 
vented the  Mafters  from  difpofing  of  the  Secu- 
rities. 

My  Lords,  He  was  pleafed  to  make  a  Di- 
ftinction  between  an  Anfwer  to  Articles  of  Im- 
peachment, and  an  Anfwer  to  a  Bill  in  Chan- 
cery ;  that  the  Plaintiff,  in  a  Caufe,  had  a  right 
to  a  full  and  plain  Difcovery  ;  but  that  the  Cafe 
before  your  Lordfhips  differs.  My  Lords,  I 
would  beg  Leave  to  mention,  that  there  was  an 
Inftance  of  an  Impeachment  before  your  Lord- 
fhips, in  which  the  Lord  now  impeached  had 
a  great  Share  in  the  Reply,  wherein  he  laid 
very  great  Strefs  upon  the  Infufficiency  and  E- 
vafions  in  the  Anfwer  *.  The  Perfon  then  im-  *  £>r,  sa. 
peached,  had  very  hard  Names  given  to  him  on  chevereli, 
that  Account;  and  even  his  Silence  was  infifted 
on,  as  a  Confeffion  of  his  Crimes. 

As  to  the  noble  Lord's  Charities,  I  beg  leave 
to  fay,  that  as  it  is  a  great  Addition  to  the  Me- 
rit 
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rit  of  Charity,  to  have  it  kept  private,  it  was 
the  more  extraordinary  thefe  Charities  fhould  be 
now  publifhed  ;  becaufe  I  do  not  fee  they  are 
any  ways  material  to  the  Matters  before  your 
Lordfhips.  Here  are  plain  Facts  charged  and 
proved,  and  if  in  a  Cafe  of  this -Kind  thefe  Cha- 
rities are  to  wipe  off  the  Charge,  it  is  a  kind  of 
Commutation  that  has  not  been  before  heard  of. 
My  Lords,  he  that  would  be  the  moft  meritori- 
ously charitable,  fhould  firft  be  juft :  The  Lord 
fhould  firft  have  confidered  thofe  Suitors  he  had 
injured ;  he  fhould  firft  have  made  Satisfaction  to 
them,  and  then  have  offered  his  Gifts. 

Thus  we  have  endeavoured  to  lay  before  your 
Lordfhips  the  whole  Circumftances  of  this  Cafe  *, 
there  needs  no  Eloquence  to  aggravate  the  Crimes ; 
I  pretend  to  none ,  but  the  Cries  of  Widows  and 
Orphans  will  have  the  moft  perfuafive  Elo- 
quence, and  when  they  have  Juftice  on  their 
Side,  they  will  have  Weight  with  your  Lord- 
fhips. 

My  Lords,  the  Cafe  before  your  Lordfhips  is 
founded  on  Corruption, .  and  a  Series  of  Fraud 
to  fupport  that  Corruption :  The  People  had  long 
murmured  at  it,  but  the  Grievance  increafed  at 
laft  to  fuch  an  intolerable  Degree,  that  it  became 
a  National  Concern,  and  there  was  an  unavoida- 
ble Neceffity  of  a  Parliamentary  Profecution. 

My  Lords,  the  Commons  hope  they  have 
done  their  Duty  in  bringing  it  here  •,  and  we  hope 
your  Lordfhips  will  give  fuch  Judgment  as  will 
be  confiftent  with  your  Lorfhips'  Honour  and 
Juftice. 

The  Arguments  being  concluded  on  both 
Sides,  the  following  Queftion  was  put  to  every 
Lord,  of  whom  Ninety-three  were  prefent,  (viz). 

Is  Thomas  Earl  of  Macclesfield  guilty  of  the 
High  Crimes  and  Mifdemeanors  charged  upon 
him  by  the  Impeachment  of  the  Houfe  of  Com- 
mons, or  not  guilty  ? 

To  which  the  Lord  Walpole,  the  youngeft 
Peer,  and  every  other  Peer  afterwards,  anfwered, 
Guilty  upon  my  Honour.  There  was  not  one 
difTenting  Voice  •,  fo  notorious  was  the  Corrup- 
tion, and  the  fatal  Confequences  of  it,  that  he 
had  not  one  Friend  or  Relation  in  all  that  Illu- 
ftrious  AfTembly,  that  opened  his  Lips  in  his 
Favour. 


The  Houfe  fitting  again  on  Wednefday  the    '7Z5- 
26th  of  May,  the  Earl  was  brought  to  the  Bar,  }°^co'  * 
when  the  Lord  Chief  Juftice  King,  then  Speaker  ^eE^i' 
of  the  Houfe  of  Lords,  informed  him,  that  the  comtfM. 
Lords  had  fully  confidered  his  Cafe,   and  had 
unanimoufly  found  him  Guilty. 

The  Earl   thereupon  faid,    he  hoped  their  Me-uesin 
Lordfhips  would  confider  what  he  had  fuffered  Mitigation 
already,    in  the  Expence  he  had  been  at,   the^*ili?w' 
Fatigue,  and  the  cruel  Diftemper  which  his  long 
Attendance  had  brought  upon  him  ;  he  had  paid 
back  ten  thoufand  eight  hundred  Pounds  of  the 
Money  already  ;  he  had  loft  his  Office,  and  un- 
dergone the  Cenfure  of  Parliament,  which  was 
of  itfelf  a  very  fevere  Punifhment ;  and  there  was 
notjone  of  the  Suitors  but  had  already  received 
five  Shillings  in  the  Pounds. 

The  Managers  for  the  Commons  interrupted 
the  Earl  here,  and  faid,  This  might  have  been 
proper  to  have  offered  in  his  Defence,  but  was 
not  fo  in  Arreft  of  Judgment ;  their  Lordfhips 
had  found  him  guilty  of  the  Fact,  and  he  was 
now  arguing  in  Defence  of  it. 

The  Earl  replied,  He  fubmitted  it  to  their 
Lordfhips,  whether  this  was  not  proper  in  Miti- 
gation of  Damages ;  however  he  left  himfelf  to 
theirLordfhips'  Juftice  and  Mercy.  Then  the  Earl 
and  Managers  withdrew  ;  and  their  Lordfhips 
having  ordered  the  Earl  into  the  Cuftody  of  the 
Black-Rod,  proceeded  to  confider  of  the  Judg- 
ment. 

On  Thurfday,  the  27th  of  May,  1 725,  the 
Commons  coming  up  to  the  Houfe  of  Lords, 
with  their  Speaker,  to  demand  Judgment,  and 
the  Earl  being  brought  to  the  Bar,  the  Lord 
Chief  Juftice  King  pronounced  the  following  Sea- 
tence,  (viz). 

Their  Lordfhips'  Judgment  is,   and  this  High  „.  > 
Court  doth  adjudge,    that  you  Thomas  Earl  of  tenet. 
Macclesfield  be  fined  in  the  Sum  of  thirty  thoufand 
Pounds  to  our  Sovereign  Lord  the  King  ;  and  that 
you  be  imprifoned  in  the  Tower  of  London  until 
you  Jhall  pay  the  faid  Fine. 

Then  the  Earl  was  taken  from  the  Bar,  and 
conveyed  to  the  Tower,  where  he  remained  a 
Prifoner  a  fhort  Time,  and  then  paid  his  Fine, 
and  was  difcharged,  and  feems  to  have  been  in 
full  Favour  at  Court  afterwards. 
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Of  fome  Trials  omitted;  and    of  others  added 
fince  the  Colleflion  at  large. 


1554- 
i  Mar. 

Wiat'i 

Arraign- 
ment. 

Charge. 


And.  Con- 
fejfwn. 


The  Arraignment  of  Sir  Thomas  WiAt,  for  High- 
Treafon,  on  the  14th  of  March  1554.     1  Maria. 
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THE  Prifbner  was  indicated  for  High- 
Treafbrjj  in  levying  War  againft  the 
Queen,  on  the  14th  of  February  then  laft 
paft,  at  Brentford  in  the  County  of  Middle  [ex, 
to  which  he  pleaded  Guilty,  endeavouring 
however  to  extenuate  his  Crime,  and  defiring 
the  Court  to  interceed  for  him  to  the  Queen 
for  Mercy. 

He  faid,  fince  he  had  confidered  arid  re- 
flected on  his  Offence,  he  had  obferved,  that 
Rebellion  againft  their  natural  Frinces  never 
profpered  long ;  that  Henry  the  IVth.  was 
but  a  Rebel,  and  the  Crown  did  not  continue 
]ong  in  his  Family,  but  was  reftored  again  to 
the  right  Heirs. 

He  was  once  indeed  of  Opinion,  that  by 
Marriage  of  the  Prince  of  Spain  with  the 
Queen,  the  Life  of  the  Princefs  Elizabeth, 
the  fecond  Peribn  in  the  Kingdom,  would  be 
in  Danger;  and  he,  who  was  free  born,  mould 
have  been  reduced  with  his  native  Country 
to  a  State  of  Slavery  by  Foreigners,  which 
induced  him  to  pra<5tife  the  Treafon  he  had 
committed :  But,  now  he  was  better  informed, 
and  fenfible  how  much  this  Marriage  would 
be  for  the  Honour,  Advantage,  and  Security 
of  the  Kingdom,  he  had  altered  his  Mind; 
and  if  Her  Majefty  would  extend  her  Grace 
to  him,  he  would  ierve  her  faithfully  as  long 
as  he  lived.  He  then  took  an  Opportunity 
of  reciting  what  Services  he  and  his  Anceftors 
had  done  the  Crown. 

The  Attorney  General  anfwered,  He  had 
great  Reafbn  to  repent  of  his  Faults,  for  he 
had  not  only  undone  himfelf,  but  a  great 
many  other  Gentlemen  whom  he  had  deluded 
into  this  Rebellion,  particularly  the  Duke  of 
Suffolk  and  his  Family,  and  had  attempted  to 
feduce  the  Princefs,  the  fecond  Ferfbn  in  the 
Kingdom,  whofe  Honour  was  thereby  brought 
in  Queftion :  What  did  he  mean,  when  the 
Rebellion  firft  broke  out,  to  write  to  the  Prin- 
cefs Elizabeth  to  remove  farther  from  the 
Queen,  and  after  his  Succefs  at  Rochejlcr 
Bridge  over  the  Lord  Norfolk's  Men  to  lend  I  miffioners  again 
No.  29.  10  S 


her  the  joyful  News,  for  which  fhe  returned 
him  Thanks  ? 

To  which  IViat  anfwered,  He  confefled  it 
was  true.  The  Mafter  of  the  Horfe  then  de- 
manded, if  when  he  and  Mr.  Comwallis  were 
lent  to  him  from  the  Queen,  he  {Wiat'j  did 
not  infift  to  have  the  Queen's  Perfbn  in  his 
Cuftody  in  the  ^tower,  with  fuch  of  the  Privy 
Council  as  he  fhould  fpecify,  and  the  publick 
Treafure  delivered  up  to  him,  faying,  He  had 
rather  be  trufied  than  trufi  ? 

The  Queen's  Counlel  alfb  demanded,  if  he 
was  not  privy  to  a  Confpiracy  to  afiaffinate 
the  Queen  ?  though  they  acknowledged  he 
difapproved  of  it:  They  alfb  produced  IViafs 
Letter  to  the  Duke  of  Suffolk,  when  he  Jay 
with  the  Rebels  in  Southwark,  to  meet  him  at 
Kingfton- Bridge,  and  fb  march  to  London  with 
him,  which  IViat  acknowledged  to  be  his 
Hand  ;  he  alfb  confeffed,  he  refufed  to  ac- 
cept the  Queen's  Pardon  when  it  was  firft 
offered  him  ;  but  defired  the  Queen's  Counfel 
would  not  aggravate  his  Offences,  for  he  had 
made  a  full  ConfefEon,  and  thereby  fecured 
her  Majefty  againft  any  future  Attempts  a- 
gainft  her:  He  confeffed,  when  he  had  once 
entered  upon  that  devilifh  and  defperate  En- 
terprife,  he  thought  there  was  no  Way  but 
to  go  through  with  it  *  And  he  took  all  the 
Methods  he  could  think  of  to  render  it  fuc- 
cefsful,  fuch  as  writing  to  the  Lady  Eliza- 
beth, and  making  the  Proclamation  he  had 
caufed  to  be  made  in  Sotithwark ;  and  now, 
there  remained  nothing  but  to  throw  himfelf 
upon  the  Queen's  Mercy,  though  he  con- 
feffed that  he  deferved  with  Wat  styler  to  be 
made  an  Example ;  and  as  that  was  called 
Wat  Tylers  Rebellion,  this  ought  to  be  called 
Ifiat's  Rebellion  to  the  World's  End  :  How- 
ever, if  the  Queen  would  fpare  him,  he 
would  render  her  the  beft  Service  he  was  able  ; 
and  if  fhe  had  but  two  true  Men  in  the  King- 
om,  he  would  be  one  of  them,  and  die  at 
her  Grace's  Feet,  imploring  the  Lords  Corn- 
to  interceed  for  him  to  her 
Grace, 
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Grace,  which  the  Lords  promifed  they  would 
do :  But  his  Countenance  ftiil  remained  de- 
'  jected,  and  he  let  fall  Floods  of  Tears,  and 
indeed  he  had  no  manner  of  Reafon  to  ex- 
pect Mercy,  who  was  at  the  Head  of  fb  for- 


midable a  Rebellion,  wherein  he  was  within 
a  few  Hours  of  furprizing  the  Capital  of  the 
Kingdom,  with  the  Queen  and  Court. 

He  was  beheaded  the  nth  of  April  fol- 
lowing. 


15  54- 

1  Mar. 


,3^:1. Proceedings  againft  Sir  John  Holles,  Sir  John,/' 
Wentwokth,  and  Mr.  Lumsden,  in  the  btar-{' 
Chamber,  for  traducing  the  publick  Juftice  of 
the  Nation,  10  ISiov.  1615.      13  Jac.  I. 


Hollis, 
Went- 
worth, 
Lumideii. 


15- 
aC  I. 


T 


HE  Gentlemen    above-mentioned  ha- 
ving been  committed  by  Order  of  Coun- 
cil, and  brought  before  the  Court  of  Star- 
Chamber^  the  Attorney  General,  Sir   Francis 

Triform*-    Bacon,  informed  againft  them  Ore  tenus  :  But 

tio»  Ore  before  he  proceeded  to  open  the  Charge,  he 
applauded  his  Majefty's  Juftice,  in  profecu- 
ting  the  Murderers  of  Sir  Thomas  Overbury, 
and  not  fparing  even  the  Earl  of  Somerft, 
who  was,  he  faid,  as  the  Signet  upon  the 
King's  Right  Hand. 

Then  he  declaimed  upon  the  Crime  of 
Poifbning,  obferved  it  was  eafily  committed, 
and  as  eafily  concealed ;  That  this  Fad-  was 
the  more  heinous,  as  it  was  praCtifed  upon  a 
Prifbner  who  was  under  the  Protection  of  he 
Law,  and  often  repeated  before  it  took  Ef- 
fect :  That  it  was  a  Species  of  Murder  there 
was  no  guarding  againft,  frequently  defigned 
againft  one  Perfon,  and  deftroyed  man) 
more;  and  held,  it  was  not  of  the  Growth 
of  our  Country,  but  came  from  Rome 

However  Mr.  Attorney  does  not  feem  to 
charge  any  of  thefe  Gentlemen  with  having 
a  Hand  in  •  that  Murder  ;  but  endeavouring 
to  skreen  the  Lord  Somerfet  from  Juftice,  by 
queftioning  IVefton*  s  Guilt,  and  reflecting  on 
the  Judges,  as  if  they  had  perverted  Ju- 
ftice, and  extorted  that  Confeffion  from 
IVejion. 
'  Then  he  charges  Mr  Lumfden  with  getting 
a  Faper  put  into  the  King's  Hands,  reflecting 
on  the  Chief  Juftice  and  Commiflioners,  au- 
thorized by  his  Majefty  to  enquire  into  Over- 
busy's  Murder:  Sir  fcbnlVeniwortbhe  charges 
with  putting  Queftions  to  IVefton  at  the  Place 
of  Execution,  tending  to  make  the  People 
believe  he  was  innocent,  and  charges  Sir 
John  Holies  with  advifing  IVefton  to  discharge 
a  good  Confcience,  with  the  like  Intent :  That 
Sir  John  Holies  alio  faid,  If  he  had  been 
upon  Wefton's  Jury,  he  doubted  whether  he 
fhould  have  found  him  guilty  5  or  to  that 
Effect  :  And  Mr.  Attorney  infifted,  that  it 
was  criminal  to  arraign  and  calumniate  either 
the  Court  or  the  Jury,  for  trying  or  convict- 
ing a  Malefactor^  especially  in  this  Caie, 
where  Wefton  had  fent  for  both  the  Father 
and  Mother  of  Sir  Thomas  O'verbury,  con- 
fefTed  his  Guilt,  and  asked  their  Pardon  : 
But  ftill  thefe  Gentlemen  pretended  to  doubt 
if  he  was  guilty,  and  endeavoured  to  make 

.  the  World  believe  he  was  innocent. 

lienV  De-      Mr.  Lumfden  faid  in  Anfwer  to  this  Charge, 

fence. 


that  he  was  not  at  IVefton*  s  Arraignment,  but 
had  fet  down  in  Writing  what  he  heard  from 
others  in  common  Difcourfe,  who  now  de- 
nied what  they  had  laid ;  and  therefore  he 
confeffed  what  he  had  written  was  falfe ;  urged 
his  Ignorance  in  the  Law  of  England,  and 
faid  he  had  no  ill  Intent ;  but  defired  as  he 
was  a  Gentleman,  he  might  be  excufed  from 
difcovering  the  Perfons  that  faid  thefe  Things 
to  him  in  Converfation,  fubmitting  himfelf  to 
the  Cenfure  of  the  Court. 

To  which  Mr.  Attorney  replied,  That  he 
who  refufed  to  declare  his  Author,  muft  be 
looked  on  as  the  Forger  of  the  Slander. 

Sir  John  IVentworth  confeffed,    he  asked  Went- 
iVefton  the  Queftions  at  the  Execution   with  worth'* 
which  he  was  charged,  which  he  endeavour-^'*"' 
ed  to  excufe.     i.  Becaufe   others  had  done 
the  fame.     z.  Becaufe  he  had  heard  IVefton 
denied   the  Fact,  and   defired  to  know   the 
Truth  of  it  from  himfelf  j  and  if  the  asking 
a   Man  Queftions  who  was  going  to  Execu- 
tion were  offenfive  to  the  State,  he  fubmitted 
to  the  Court. 

Sir  John  Holies  in  his  Defence  faid,  he  con-  Holies'* 
feffed  he  had  faid  he  fhould  have  been  in  Dejence- 
Doubt  what  Verdict  to  have  given,  or  to 
that  Effect ;  and  if  fuch  Words  deferved  Cen- 
fure, he  fubmitted  to  their  Lordfhips:  He 
confeffed  alfo,  that  fome  bidding  IVefton  fpeak 
the  Truth,  and  he  anfwering  generally  Fail 
or  no  Fail  I  die  worthily.  He  (Sir  John 
Holies)  did  bid  him  fpeak  bis  Confcience,  in 
which  he  thought  he  did  the  Part  of  a  Chrif- 
tian,  and  intended  neither  to  reflect  on  the 
Law,  or  Juftice  that  had  paffed  on  him. 

Here  he  mentioned  his  having  ferved  Prince 
Henry,  and  lamented  his  Death;  and  faid,  if 
their  Lordfhips  had  determined  any  Thing 
againft  him,  he  humbly  fubmitted  to  their 
cenfures. 

Then  the  Lord  Chief  Juftice,  Sir  Edward Sir  Edw. 
Coke,  made  a  Speech  to  the  Defendants  before  9ok"? 
he  pronounced  Sentence:  Wherein  he  faid,^f^l"B. 
That    none    were   brought  in   queftion    for  dants. 
poifbning  Sir  tfhomas  Overbury,  but  fuch  as 
in   his  Soul  and  Confcience  were  apparently 
guilty ;  and   obferved,   there  were  but   few 
Inftances  in  our  Records,  of  this  Crime  com- 
mitted in  England :  But  one  he  mentioned  in 
the  Reign  ot  Edw.  I.  Where  a  Woman  com- 
mitted Adultery,  and  afterwards  poifbned  her 
Husband ;  and  that  other  of  Solomon  le  Rocke, 
a  Judge,  who  was  poifoned  by  a  Monk ;  and 

obferved 
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i<>i5-    obferved  upon  the  firft  Cafe,  that  Poifbn  and 
*3  Jac  I-  Adultery  go  together  §  and  upon  the  laft,  that 
Poifbn  and  Popery  go  together.    But  From 
the  Reign  of  Edw.  Ilf-  to  that  of  Hen.  VIII. 
he  obferved,  there  was  no  Account  of  any 
Man's  being  poifbned  in  England  5  and  then 
a  Statute  was  made  that  a  Poifbner  fhould  be 
boiled  to  Death :  Another  Cafe  he  remember- 
ed afterwards,  of  one  Squire  a  Prieft,  who  en- 
deavoured to  poifbn  Queen  Elizabeth's  Sad- 
dle; and  obferved  again,  that  Poifbning  came 
firft  from  Popery :  He  added,  that  the  Rea- 
Ibn  IVefton  denied  the  Fact  laid  in  the  Indict- 
ment was,  becaufe  he  could  not  fay  which  of 
the  Poifbns  adminiflered  to  Sir  'Thomas  killed 
him  ;  but  when  he  was  informed  that  was  not 
material,  he  made  no  Scruple  to  confefs  the 
Indictment:  Then  the  Chief  Juftice  told  Mr. 
Lumfden  that  he  was  Pander  to   the  Earl  of 
Somerfet,  and  his  Favourer,  as  appeared  by 
his  Letters  j  and  reflected  feverely  on  him  for 
endeavouring  to  conceal  the  Crimes  the  Earl 
of  Somerfet  and  his  Lady  were  fb  violently 
fufpected  of. 

The  Crime  of  Sir  John  Holies  alfo  he  faid 
he  looked  upon  to  be  very  great,  in  queftion- 
ing  and  counfelling  others  after  a  Verdict 
given  :  Nor  was  he  pleafed  with  what  he  laid 
at  the  Bar,  viz.  If  any  Thing  were  determined 
againft  him,, he  humbly  fubmitted  himf elf,  as  if 


they  were  in  a  Confpiracy  againft  him :   But    «<>i5- 
perhaps  he  thought  as  fome  others  did,  that  *  3  Jac- *- 
the  whole  Profecution  was  but  a  Confpiracv  "^^~^ 
againft  the  Earl  of  Somerft,  and  advifed  Gen- 
tlemen to  fpeak  reverently  of  thefe  Matters 
when  they  difcoUrfed  of  them  in  their  Cham- 
bers,  for  the  Birds  of  the  Air  would  reveal 
I  the  Matter  :  After  which,  the  following  Sen- 
tence was  pronounced,  <viz. 

That  Lumfden  fhould  pay  a  Fine  of  2000  &*>'  s<»- 
Marks,  be  imprifoned   for  a  Year,  and  until  Tc"ce' 
the  Fine  was  paid,  and  till   he  fhould  fubmit 
himfelf  at  the  Kings-Bench  Bar,  and  declare 
his  Authors. 

That  Sir  John  Holies  fhould  pay  a  Fine  of 
1000  /.  and  be  imprifoned  in  the  Tower  for  a 
Year,  And 

That  Sir  John  IVehtworth  fhould  pay  a  pine 
of  1  coo  Marks,  and  be  imprifoned  in  the 
Tow:r  for  a  Year ;  and  that  both  of  them 
fhould  make  their  Submiffion  at  the  Kings- 
Bench  Bar. 

The  Lords  of  the  Star-Chamber  prefent Lordi  Pre~ 
were,  The  Archbifhop  of  Canterbury,  Lord^*'" 
Chamberlain,  Earl  of  Pembroke,  the  Bifhops 
of  London  and  Wmtoti,  Lord  Zouch,  Lord 
Knowles,  Mr.  Secretary  Tfinwood,  the  Chan- 
cellor of  the  Dutchy,  Sir  Thomas  Lake,  the 
two  Chief  Juftices,  and  the  Lord  Chief  Ba- 
ron. 


1645. 

21  Car.  I, 

Spotf- 
wood'i 
Trial. 


The  Mock  Trial  of  Sir  Robert  Spotswood,  Se- 
cretary of  State  to  King  Charles  I.  for  pretended 
Treafons,  before  an  Affembly  of  the  Ufurpers  in 
Scotland,  who  affumed  the  Name  of  a  Parliament 
there,  in  November,  December,  zn&  January  1645, 
21  Car.  I. 


i*45- 


21  Ca 


TheCZargf.  *Tp  H  E  Dittay,  or  Indictment,  charges  Sir 
J  Kobert  with  abufing  His  Majefty,  in 
purchafing  of  him  the  Office  of  Secretary  of 
the  Kingdom  of  Scotland,  and  putting  the 
Signet  to  feveral  Commiflions  granted  to 
James  Graham  Earl  of  Montrofe,  whom  their 
Kirk  had  excommunicated,  and  they  had  de- 
clared a  Traitor  ;  particularly  to  a  Commiffion 
dated  the  5th  of  June  1 645,  conftituting  the 
faid  Earl  Lieutenant-Governor,  and  Captain- 
General  of  all  the  Forces  of  that  Kingdom, 
againft  the  Forces  railed  by  the  Authority  of 
the  Eftates  of  Parliament  in  Defence  of  the 
fblemn  League  and  Covenant ;  and  figning 
another  Commiffion,  conftituting  the  laid  Earl 
Gommiffioner  to  the  Parliament  •  and  to  a 
Proclamation,  annulling  and  condemning  the 
Proceedings  of  this  pretended  Parliament  as 
Treafbnable.  He  is  alfb  charged  with  joining 
the  laid  Earl's  Forces,  and  committing  divers 
Acts  of  Hoftility,  till  the  Earl  was  defeated  on 
the  1 3th  of  September  then  laft  paft,  when  the 
faid  Sir  Kobert  Spotfwood  was  taken  Prifbner  : 
And  they  declare  that  his  taking  up  Arms  in 
this  Manner  was  High  Treafbn,  by  an  Act 
made  in  the  Year  1 644  ,  for  which  he  ought 


to  fuffer  the  Pains  of  Death,  £$c.  as  a  Trai- 
tor. 

To  this  Charge   Sir  Robert  anfwered,  That  His  J»- 
the  King  had  made  him  a  Temporary  Secretary  fiver  to  the 
in  the  Abfence  of  the  Earl  oiLanerk,  and  that  he  CharSe- 
held  it  his  Duty  to  fign  fuch  Commiflions  and 
Acts  of  State  as  his  Majefty  commanded :  That 
his  accompanying  the  Earl  of  Montrofe,  who 
had  the  King's  Commiffion^  could  not   be  in- 
terpreted a  taking  up  Arms  againft  the  King- 
dom :    And  laftly,  That  he  was  not  charged 
with  any  thing  that  was  declared  Treafon  by 
Act  of  Parliament,  or  any  other  Law. 

The  Counfel  for  the  Ufurpers  replied,  That  qhe  Vfurp- 
it  was  Criminal  to  accept  any  Office  without  w  reply. 
the  Confent  of  the  Eftates  in  Parliament: 
And  that  his  figning  the  faid  Commiffion  was  a 
Proof  that  he  was  Guilty  of  advifing  the  King 
to  iffue  the  faid  Commiffions,  and  other  Acts 
of  State  againft  them.  That  his  joining  the 
Earl  of  Montrofe  was  a  taking  up  Arms  againft 
his  Country  ;  and  by  an  Act  of  Parliament, 
made  in  the  Year  1584,  the  impugning  the 
Authority  of  the  Eftates  of  Parliament  was  de- 
clared to  be  High  Treafbn. 


Sir 
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rejoins. 


1645-         Sir  Robert's  Counfel  rejoined  and  faid,  That 
21  Car  I.the  accepting  an  Office  without  the  Content  of 
A^Robwt  Payment  was  not  fuch  an  impugning  of  their 
Authority  as  amounted  to  High  Treafbn  ;  and 
that  he  only  fupplied  the  Place  of  Secretary 
for  a  Time,  in  the  Abfence  of  the  real  Secre- 
tary :  That  it  could  not  be  inferred  from  his 
figning  the  Commiffions  that  he  advifed  them  j 
for  many  of  thofe  who  are  appointed  to  fign 
Papers  are  not  of  the    Council ;    and   they 
•would  be  looked  upon  as  Intruders  if  they  of- 
fered their  Advice  :  That   he  happened  acci- 
dentally  into  the  Earl  of  Montrofe's  Army, 
and  was  not  in  Arms,  or  had  any  Intention  to 
march   with  him  on  any  hoftile  Expedition  ; 
though  he  acknowledged  he  was  taken   Frifo- 
ner  in  that  Battel ;  That  the  late  Act  of  Par- 
liament of  1644,  on  which  they  charged  him 
■with  Treafbn,  was  not  made  as  others  were, 
by  his  Majefty  and  the  States  jointly,  but  du- 
ring a  Divifion  between   His  Majefty  and  His 
Subjects,  who  were  in  Arms  againft  him,  as 
they   acknowledged  -3  and  in  fuch  fatal  l  on- 
junctures,  Neceffity  compels  all  Men  to  take 
one  Side  or  other.    There  was  no  exprefs  Law 
directing  private   Men  how  they  mould  be- 
have in  fuch  Exigencies ;  and  it  had  ever  been 
thought  excufable  for  Men  to  follow  the  Light 
of  their  own  Confciences  and  Judgments,  al- 
though they  might    be  miftaken.     That   he 
ought  to  enjoy  the  Privileges  of  the  Laws  of 
War  and  of  Nations,  among  which  one  of  the 
Frincipal  was,  That  Men  fhould  not  be  judged 
by  the  Laws  of  thole  againft  whom  they  had 
fided,  efpecially  by  fuch  Laws  as  were  made 
during  the  Conteft.     And  he  further  infifted, 
That  he  was  promifed  Quarter  upon  his  fur- 
rendering  himfelf 
<7ht  Ufurp-     The  Counfel  for  the  Ufurpers   anfwered, 
en  further  That  Sir  Robert  had  not  only  joined  the  Earl 
*$&<         of  Montrofe,  who  had  been  declared  a  Rebel 
and  Enemy  to  his  Country,  but  who  was  an 
Enemy  to  their    Religion,    and  the   Solemn 
League  and  Covenant.     Nor  was  it  in   the 
Power  of  any  Officer  of  the   Army  to  give 
Quarter,  and  thereby  protect  a  Rebel  againft 
the  State  :  That  the  Eftates  of  Parliament,  in 
order  to  avert  God's  Wrath,  were  bound  by 
the  Covenant  to  punifh  the  Enemies  of  their 
Religion  ;   and  if  Quarter  was  to  be  allowed 
to  other  Prifbners,  yet  not  to  him,  who  was 
declared    unpardonable,   by  the   Parliaments 
both  of  Scot/and  and  England. 
Sir  Ro-         ^he  Prisoner's  Counlel  replied,  That  who- 
bert'i  fur-  ever  were  taken   in  the  Field,  upon  Quarter 
ther  Jn-   granted  them,  had  a  Right  to  their  Lives   by 
fiver.        (he  Laws  0f  War,  and  of  all  Nations;  efpe- 
cially as   his  Cafe   was,  who  was  taken  by  a 
Officer  belonging  to  a  Nobleman  of  great  Ho- 
nour and  Eminence,  both  in  the  State  and 
in  the  Army ;  and  if  Quarter  fhould  be  denied 
where  it  was    promifed,  this  would  open  a 
Door  to  all  manner  of  Cruelty  j  and  that  the 
Covenant  could  not  oblige  them  to  do  what 
was  unjuft,  or  contrary  to  the  Laws  of  War  or 
of  Nations. 

That  though  it  had  been  declared  in  Par- 
liament he  was  to  expect  no  Pardon,  this  did 
not  exclude  him  from  the  Benefit  of  Quarter 
already  granted,  for  fecuring  his  Life. 

The  Committee  having  heard  the  Argu- 


ments and  Evidence  on  both  Side?,  made  their    ^45- 
Report  to  the  Parliament,  who  thereupon  de-  2I  Car' 
dared,  Sir  Robert  Spot  [wood  had  incurred   the  fje  ,s  fc_ 
Capital  Punifhment  of  Death,  by  the  Act  of  r/W 
Parliament  of  1584,  and  that  he  had  incurred  £"%» 
the  Pain     and   Punifhment  of  Treafbn,  and 
Forfeiture  of  Lands  and  Goods,  by  the  laid 
Act,  made  in  the  Year  1644  ;  and  therefore  V"* cc"' 
condemned  him,  as  a  Traitor  to  the  Kingdom, 
and  the  Eftates  thereof,  to  forfeit  I  ife,  Lands, 
and  Goods,  to   be  applied  to  the  Ufe  of  the 
I  ublick  i  and  that  he  fhould  be  executed,  by 
ftriking  off  his  Head  from  his  Shoulders,at  the 
Market  Crofs  at  St.  And  tws,  on  I'hurfday  the 
2Cth  of  that  Inftant   ..  anuary. 

In  Pursuance  of  which  Sentence,  Sir  Robert 
being  brought  to  the  hlace  of  Execution,  was 
about  to  make  a  Speech  to  the  People,  when 
a  ze?lous  Minifter  of  the  Kirk  required  the 
Provoft  to  filence  him.  Sir  Robert  having 
forefeen  this,  threw  a  Paper  among  the  Peo- 
ple of  the  following  Tenour,  (viz.") 

YE  will  expect  fomewhat  from  me  of  the qie  p^er 
Caufe  for  which  I  am  brought  here  at  this  ^JiUmt 
Time  to  fuffer  in  this  kind,  which  I  am  bound 
to  do,  for  clearing  the  Integrity  of  my  own 
Proceedings,    vindicating   his   Majefty's    juft 
and  pious  Intentions,  and  withal,  to  vindicate 
you  that  are  mifled  in  Ignorance,  and  made 
to  believe,  that  you  are  tied  in  Confidence  to 
fet  forward  this  unnatural  Rebellion,  masked 
under  the  Covert  and  Pretext  of  propagating 
Religion,  and  maintaining  of  the  publick  Li- 
berties.    You  perceive  that  I  ftand  here  ad- 
judged to  die,  by  this  pretended  Parliament,as 
a  Traitor  to  the  Eftates,  and  an  Enemy  to  my 
Native  Country.     This  is  a  Treafbn  unheard 
of  before  in  this  Kingdom,  againft  theEftatesj 
a   Thing  of  late  Creation,  which,  I^believe, 
there  be  fbme  would  have  erected,  in  Oppo- 
fition  to  the  juft  and  lawful  Authority  of  the 
King,  under  which  we  and  our  Predeceflbrs 
have  been  fb   many  hundred   of  Years  go- 
verned. To  come  to  my  trealbnable  Demean- 
our   (as    they  efteem  it)    the  main  one  is, 
That  I  did  docquet  and  bring  down  a  Com- 
m'ffion  of  Lieutenantry  from  his  Majefty  to 
the  Marquis  of  Montrofe,    with  a  Proclama- 
tion for  indicting  a  Parliament  by  the  King's 
Authority,    wherein   the  faid   Lord  Marquis 
was  to  be  Commiffioner.    Not  to  excufe  my 
felf  upon  the  Neceffity  laid  upon  me  to  obey 
His  Majefty's  Command  in  a  Bufinefs  of  that 
Nature,  in  regard  of  the  Charge  I  had  about 
him,  I   cannot  fo  far  betray  my  own  Con- 
ference, as  to  keep  up  from  you   my  Judg- 
ment of  the  Thing  it  felf,  feeing  it  may  tend 
to  the  juftif)  ing  the  King's  Parr,  and   your 
better  Informaton  •  for  lack  whereof,  1  know 
many  are  entangled   in  this  Rebellion  unwit- 
tingly :  And  who   knowcth,  but  God  in  his 
merciful    rrovidence  hath  brought  u*  hither, 
to   be  Inftruments  of  freeing  you  fron    the 
manifold    Delufions  that  are  made  ufe  of  to 
enfhare  you.     I  fay  then,  it  was  juft  and  ne- 
cefTary  to  His  Majefty  to  grant  inch  Commif- 
fions, and   by  Coniequence  an  Act  of  Duty 
in  me  to  perform  what  he  was  pie  ded  to  com- 
mand me.  It  is  known  what  Contentment  His 
Majefty  gave  to  this  Kingdom  at  his  laft  be- 
ing 
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ing  here,  both  in  the  Affairs  of  Church  and 
'  Policy  ;  notwithstanding  whereof,  the  World 
feeth  what  Meeting  he  hath  got  from  us. 
When  the  Rebellion  burft  forth  in  England, 
all  that  he  defired  of  us  was,  to  ftand  neutral, 
and  not  to  meddle  between  him  and  his  Sub- 
jects there,  of  which  moderate  Defire  of  his 
little  Reckoning  was  made  ;  but  on  the  con- 
trary, at  the  Requeft  of  thefe  Rebels,  by 
the  Power  of  their  Faction  amongft  us,  an 
Army  was  railed  and  lent  to  England  to'  amir. 
them  againft  our  own  Native  King :  His  Ma- 
jefty  being  reduced  to  this  Extremity,  what 
Expedient  could  he  find  fb  fair  and  eafy,  as 
to  make  ufe  of  the  Help  of  fuch  of  his  Loyal 
Subjects  here,  as  he  knew  had  fuch  an  unpa- 
ralleled Difloyalty  in  Horror  and  Deteftation  ? 
Amongft  whom,  that  matchlefs  Mirrour  of  all 
true  Worth  and  Nobility,  the  Lord  Marquis 
of  Montrofs  having  offered  himlelf,  it  pieaied 
His  Majefty  to  give  him  a  fubaltern  Commit 
fion  at  firft,  which  he  having  executed  with 
fuch  unheardof  Succefs,  that  his  Memory 
.fhall  be  had  in  Honour  for  it  in  all  Ages ;.  Hjs 
Majefty  for  the  better  furthering  of  his  own 
Service,  and  to  countenance  and  encourage 
him  the  more  in  it,  gave  him-an  ablblute  and 
independent  one  thereafter, which  isThat  I  de- 
livered into  his  Hands  by  His  Majefty 's  Com- 
mand, .therewithal  His  Majefty  pitying  the 
Mifery  of  this  poor  Kingdom,  occasioned  by 
the  rebellious  Stubbornnels  of  a  few  factious 
Spirits,  thought  fit  to  give  Power  to  the  faid 
Lord  Marquis  to  call  a  Parliament  in  His  Ma- 
jefty's  Name,  to  try  if  by  that  Means  a  Re- 
medy might  be  found  againft  the  prefent 
Evils,  and  to  have  all  his  Subjects  of  this 
Kingdom  reduced,  by  one  Means  or  other, 
under  his  Obedience.  In  all  this,  I  fee  not 
what  can  be  juftly  charged  upon  His  Majefty, 
or  upon  me  his  Servant,  who  have  done  no- 
thing againft  any  authorized  Law  in  the  King- 
dom i  but  have  ferved  him  faithfully,  unto 
whom  by  Truft  and  natural  Allegiance  I  am 
fb  much  bound. 

Whereas  I  am  declared  an  Enemy  to  my 
Native  Country,  God  be  fb  propitious  to  me, 
as  my  Thoughts  towards  it  have  been  always 
Publick,  and  tending  to  the  Good  and  Ho- 
nour thereof.  I  do  profefs,  fince  the  firft 
Time  I  had  the  Honour  of  that  Noble  Mar- 
quis's Acquaintance,  I  have  been  a  Favourer 
of  his  Defigns,  knowing  them  to  be  both 
Loyal  and  Honourable  :  Befide  that,  1  knew 
his  Affection  towards  his  Country  to  be  emi- 
nent, in  this  efpecially,  that  he  did  ever  fhow 
himlelf  Paffionate  to  vindicate  the  Honour  of 
this  Kingdom,  which  fuffereth  every  where  by 
this  ftrange  Combination  of  theirs  with  the 
Rebels  of  another  Kingdom  againft  their  own 
Prince;  wherein  I  concurred  in  Judgment  with 
him,  and  thought  there  was  no  other  Way  to 
do  it,  but  by  letting  up  a  Party  of  true  and 
Loyal  hearted  Scots-men  for  His  Majefty  - 
whereby  it  might  be  feen,  that  it  is  not  a  Na- 
tional Defection,  but  only  ftirred  up  by  a  Fa- 
ction therein,  who,  for  their  own  Ends,  have 
difhonoured  their  Native  Kingdom,  and  dis- 
turbed the  Peace  thereof.  In  enterprizing  and 
prolecuting  of  which  heroical  Defign,  God 
hath  fo  favoured  that  Noble  Lord,  that  he 
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hath  righted  our  Country  in  the  Opinion  of  all 
the  World,  and  diicovered  where  the  Rotten- 
nefs  lieth. 

Thus  far  I  am  content  to  be  accounted  a 
Traitor  in  their  Opinion  that  have  condemn- 
ed me,  being  fully  affured,  that  God,  the 
righteous  Judge  of  all,  who  knoweth  the  Up- 
rightnefs  and  Integrity  of  my  Intentions,  will 
impute  i#  Fault  to  me  in  this  kind,  fince  to 
my  Knowledge  I  have  carried  my  felf  accord- 
ing to  the  Direction  of  his  Word,  and  the 
Practice  of  all  good  Chriftians,  before  thefe 
miferab'e  Times  we  are  fallen  into.  My  Ex- 
hortation therefore  (which  coming  from  one 
at  the  Point  I  am  at,  will,  I  hope,  have  Ibrrie 
Weight)  fhall  be  this  unto  you,  That  you 
will  break  off  your  Sins  by  Repentance,  and 
above  all,  free  yourfelf  of  this  Mafter  Sin  of 
Rebellion  that  reigneth  in  this  Land ;  where- 
unto  moft  Part  are  either  forced  or  drawn 
away  unawares,  chiefly  at  the  Inftigation  of 
thofe  who  fhould  direct  you  in  the  Way  of 
Truth.  It  cannot  be  but  a  great  Judgment 
upon  a  Land,  when  God's  Angular  Mercies 
towards  it  are  fo  little  valued  :  He  hath  not 
given  us  a  King  in  his  Wrath,  but  one  for 
Piety,  Bounty,  and  all  Virtues,  both  Chrif- 
tian  and  Moral,  may  be  a  Pattern  to  all 
Princes  belides. 

How  thankful  we  are  to  God  for  fb  great 
a  Bleffing,  our  Relpect  towards  him  mani- 
fefteth:  Yet  I  fear,  there  is  a  greater  Judg- 
ment than  this  upon  it,  which  occafioneth  all 
the  Mifchiefs  that  afflrct  this  poor  Land  fuch 
as  was  lent  upon  Abab :  God  hath  put  a  ly- 
ing Spirit  in  the  Mouths  of  the  moft  Part  of 
your  Prophets,  who,  inftead  of  the  Doctrine 
of  Salvation,  labour  to  draw  your  Hearts  un- 
to the  Condemnation  of  Core.  God  Almighty- 
look  upon  this  poor  miferable  Church  and 
Kingdom,  and  relieve  you  out  of  the  intole- 
rable Servitude  you  lie  under,  which  I  do 
heartily  wifh  for  in  your  Behalf!  So  let  me 
have  the  Afliftance  of  all  your  Prayers  that- 
God  would-  be  plealed  to  pardon  all  my  Sins 
in  Jefus  Chrift,  and  gather  my  Soul  with  the 
Saints  and  Martyrs,  that  are  gone  to  their 
Reft  before.  So  I  bid  the  World  and  you 
Farewell. 

Sir  Robert  was  not  difturbed  at  the  unman- 
nerly Interruption  he  met  with,  when  he  was 
about  to  addrels  himlelf  to  the  People ;  but 
turning  from  them,  he  wholly  applied  him- 
felf  to  his  Devotions  and  Jrrayers  to  Almighty 
God.  The  fame  Minifter  then  asked  if  he 
would  have  him  and  the  People  to  pray  for 
the  Salvation  of  his  Soul  ?  He  made  Anfwer 
That  he  defired  the  Prayers  of  the  People^ 
but  was  not  follicitous  for  his  Prayers,  which 
he  believed  were  abominable  to  God  •  for 
(added  he)  of  all  the  Plagues  with  which  the 
offended.  Majefty  of  God  had  fcourged  this 
Nation,  this  was  much  the  greateft,  (greater 
than  the  Sword,  Fire,  or  Peftilence)  that  for 
the  Sins  of  the  People,  God  had  fent  a  lyinr 
Spirit  in  tbi  Mouth  of  the  Prophets.  With 
which  Saying,  this  Preacher  finding'  himlelf 
touched,  fell  into  fuch  a  Paffion,  that  he  could 
not  forbear  fcandalous  and  contumelious  Lan- 
guage againft  Sir  Robert's  Father,  who  had 
been  long  dead,  and  againft  himlelf,  who  was 
10  T  now 
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:i  Csa.  I.  now  dying ;  which  this   Gentleman  took  no 

-       Notice  of,   having  his  Mind  fixed  upon  fa 
*gr*s"'  flatters.      At  laft,  with  an  undaunted  .Air,  he 
advanced  towards  the  Inftrument  of  his  Exe- 
cution, and   (hewing  no  Alteration,   either  in 
Voice    or    Countenance,    he   laid   down   his 
Neck  to  the  faral  Stroke,  and  uttered  thefe 
his  laft  Words,  Merciful  fefu,  gather  my 
thy  S ':ixs  and  Martyrs,  wbm 
■5  me  in  this  Bm 


:he  Remarks  I  {hall  make  on  this  Piece 
of  Injuftice  and  Tyranny  are,    That,  when 
Ufurpers  are  fuccefsfu!,  the  beft  ar 
Men  are  treated  as  Malefactors,  and  the  La 
that  were   made  tor  the   Protection    c 
People,  are  wrefted  to    their    Deftr  action ; 
and  that  no  T;.  ;  more  infi 

than  thofe  who  are  animated  by  a  blind 
for  a  falfe  Relis: 


14ctr.11.  The  Trial  of  John  Crook,  Isaac  Grey,  and«14 
John  Bolton,  Quakers,  for  not  taking  the* 
Oaths,  at  the  Old-Baily,  London,  on  the  25th  of 
June  1662,     14  Car.  II. 


Cor.IL 


A  parti jI 
Narratrse 

:-'  *.'■:> 
Quakers. 


TH  I S  is  denominated  a  Trial  in  Confor-  j 
mity  with  the  Editors  of  the  5th  and  6th ! 
Volumes  of  Trials,  who  were  pleafed  to  call  j 
it  fb  -3  but   nothing  drfcovers  the  Negligence 
or  want  of  Judgment  in  thofe  that  made  that  j 
Collection,  more  man   the   binding   up  iuch 
partial  Narratives  of  the   Parties  themielves 
among  the  State  Trials  :  It  confifts  chiefly  of 
infblent  Invectives  againft  the  Adminiibration 
and  Courts   of    Juftice,  and    Complaints   of 
their  being  difturbed  at  one  of  their  Conven- 
ticles, when  the  Laws  prohibited  fach  Meet- 
ings :  Of  their  being  had  before  a  Juftice  of 
Peace,  then  to  the  SefF.ons  of  CBckss-BtO, 
and  afterwards  before  the  Court  of  Gaoi-De- 
livery  at  the  Old-Baily,  where  the  Oaths  be- 
ing twice  tendered  them,  were  as  often  refu- 
led,    notwithstanding    the     Court   informed 
them,  that  by  a   fecond  Refufal  they  incur- 
red a  Premumre. 

They  were  then  indicted  on  the  3  Jac.  for 
not  taking  the  Oaths,  and  being  arraigned,  re- 
fufed  to  plead  for  fome  Time  ;  but  at  length 


they  pleaded  Not  Guilt)-,  and  WitnefTes  be- 
ing produced  to  prove  their  Refufal  of  the 
Oaths,  they  crved 


out,  That  Cbrift's  Com- 


mands to  .  vers  were,  ::  at  aBy 

and  were  fb  noily  and  fcurrilous,  that  the 
Court  was  compelled  to  order  their  Mouths 
to  be  flopped :  At  length,  the  Jury  having  <Tkty  art 
ght  them  in  Guilty,  the  Recorder  read  a"***6^ 
Paper,  importing,  That  the  Jury  having  con- 
victed them  of  not  taking  the  Oaths  they  had 
incurred  a  Prem.n.re,  Which  %s:as  a  F:  -'/«- 

'  Efa:es  f:r  Lie,  arid  of  xhiir\ircti  *• 
Perfcnal  Efiates  for  ever,  put  them  out  of  the  '**££' 
Kr<:g's  Protection,  and  made  their,  fepkcnt- 

imprifoned  during  Plea  jure ;  and  this  wa; 
their  Sentence  :  To  which  Crook  anfwered,  iVe 
are  ft  ill  under  G  fficn. 

But  the  Brethren  neglect  to  do  the  Govern-  But  the 
ment  that  Juftice  to  declare,   the  Crown  did  Stxtnce 
not  take  the  Forfeitures  they  had  incurred,  but**  exea*m. 
was  more  merciful  to  them  than  their  infb- 
lent Behaviour  delerved. 


,;:  i.  Proceedings  of  the  Houfe  of  Lords  and  Commons 
^^     in   relation   to  their  refpective  Privileges  in  the 

Cafe  of  Crispe    and  Dalmahoy.     Anno  167$. 

27  Car.  11. 


C  •->   _-.-j 


TH  E  Houfe  of  Commons  Refolved  the  j 
fame  Seflions,  in  the  Cafe  c.  and 

Fagg,  Stbat  a  beeue*  Jhculd  appear  at  the  Bar  i 
~~::       f  turds  to  profecute  a  Suit  againft  \ 
femher  of  the  Commons,  during  the  SeJJknl 
and  Pri-jjiege  o'~  Parliament,  Jbould  be  deemed 
a  Breaker  and  Iufiing  RJghts  and  Pri- 

lionfe :  And  tt. 

:-  the  Commons,  Stbat  none  oft 
their  Menders  be  fun:  Bt 

of  Lords,  daring  the  Sittag  :r   P 
Parliament. 


Ana  Cr.fte  and  others,  having  appealed  to 
the  Houfe  of  Lords  againft  a  Decree  in  Chan- 

e  in  Favour  of  Mr.  D.:lrri.:i 
Member  of  the  Commons,  and  others. 
Lords  ordered  the  Cauie  to  be  heard  on  the 
28th  of  May   1675,  and  ^  :  rcbiU, 

Mr.  Serjeant  Peck,  Mr.  Serjeant  Pembertcn, 
and  Mr  Pester,  were  afligned  Couniel  for 
Crifpe^  &c.  by  the  Lords,  and  the  Caufe  be- 
ing accordingly  heard  at  the  Lords  Bar  on  the 
28th  c  the  Petition  and  Decree  were 

difmiiTed, 

"Whereupon 
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T6-5.  Whereupon  the  laid  Counfel  were  ordered 
Jff%J\  to  attend  the  Houfe  of  Commons,  and  being 
called  in  and  examined  concerning  their  ap- 
pearing at  the  Lords  Bar,  notwithftanding  the 
abovefaid  Refolutions  of  the  Commons,  the 
Counfel  anfwered,  That  they  had  no  Notice 
of  the  Order  or  Vote  of  the  Houfe,  but 
what  thev  had  heard  in  common  Difcourfe  ; 

j  J 

and  being  affigned  Counfel  for  the  Crifpe  by 
the  Lords,  and  Mr.  Dalmaboy  putting  in  his 
Anlvver,  and  not  infifting  on   his    Privilege, 
they  conceived,  they  might  fafely  appear  as 
Counfel,    without  Breach  of  the  Commons 
Order,  or  invading  the  Rights  or  Privileges  of 
the  Houfe,  which  they  never  intended. 
Pember-       But  .the  Counfel  being  withdrawn,  the  Corn- 
ton,  and  5  nions  ordered  them  to  be  taken  into  Cuftody 
Lawyers    of  the  Serjeant  at  Arms. 
i?;ore,takc»      &  Committee  of  Lords  afterwards,  at  a 
'JtetCffg'  Conference  with  the  Commons  on  the  3d  of 
Commons-  June->  took  Notice,  that  the  Commons  had 
ordered  into  the  Cuftody  of  their  Serjeant, 
Mr.  Serjeant  Feck,  Sir  John  Churchill,  Mr. 
Serjeant  Pemherton,  and  Mr.  Serjeant  Porter, 
Refolutions  Counfellors  at  Law,  affigned  by  their  Lord- 
*/  the       fhips  to  be  of  Counfel,  in  an  Appeal  heard  at 
tZir'Z  their  Lordfhips  Bar  in  the  Cafe  of  Sir  Nicholas 
ataCcnfe-Cri/pe,  againft  the  Lady   Bowyer,  Mr.  Dal- 
reme.       mahoy  and  others ;  and  infifted,  that  the  Ju- 
rifdidVion  of  the  Lords  in  Parliament,  where 
his  Majefty  is  higheft  in  his  Royal  Eftate, 
and  where  the  laft  Refbrt  of  judging  upon 
Writs  of  Error,  and  Appeals  of  Eo4uity  in  all 
Caufes,  and  over  all  Perfbns,  is  undoubtedly  I 
fixed,  and  permanently  lodged. 

It  is  an  unexampled  Ufurpation  and  Breach  i 
of  Privilege  againft  the  Houfe  of  Peers,  that 
their  Orders  or  Judgments  fhould  be  difputed, 
or  endeavoured  to  be  controuled,  or  the  Exe- 1 
cution  thereof  obftru&ed  by  the  lower  Houfe 
of  Parliament,  who  are  no  Court,  nor  have  I 
Authority  to  adminifter  an  Oath,  or  give  any 
Judgment. 

It  is  a  tranfcendent  InvaGon  on  the  Right 
and  Liberty  of  the  Subject,  and  againft  Mqg-  j 
na  Cbdrta,  the  Petition  of  Right,  and  many 
other  Laws  which  have  provided,  That  no 
Freeman  fhall  be  imprifbned,  or  otherwife 
rcftrained  of  his  Liberty,  but  by  due  Procefs 
of  Law. 

This  tends  to  the  Subverfion  of  the  Go- 
vernment of  this  Kingdom,  and  to  the  intro- 
ducing of  Arbitrarincfs  and  Diforder: 

Becaufe  it  is  in  the  Nature  of  an  Injunction 
from  the  lower  Houfe,  (who  have  no  Autho- 
rity or  Power  of  Judicature  over  inferior  Sub- 
jects, much  lefs  over  the  King  and  Lords) 
againft  the  Orders  and  Judgments  of  the  Su- 
preme Court. 

We  are  further  commanded  to  acquaint 
you,  That  the  Lords  have  therefore,  out  of 
that  Juftice  which  they  are  Difpenfers  of  a- 
gainfl  Oppreffion  and  Breach  cf  Laws,  by 
Judgment  of  this  Court,  fet  at  Liberty  by  the 
Gentleman-Umer  of  the  Black-Rod,  all  the 
laid  Serjeants  and  Counfellors,  and  prohibited 
the  Lieutenant  of  the  Tcxer,  and  all  other 
Keepers  of  Prifons,  and  Goalers,  and  all  Per- 
fbns whatibever,  from  arrefting  and  imprifb- 
ning,  detaining,  or  otherwife  molefting,  or 
charging  the  laid  Gentlemen,  or  any  of  them 


J  in  this  Cafe:  And  if  any  Perfbn  of  what  De-     1^75- 
j  gree  fbever  fhall  prefume  to  the  contrary,  their  -"  Gir-!I 
Lordfhips  fhall  exercife  the   Authority   with  >~r>*~s* 
them  intruded,  for  putting  .the  Laws  in  Exe- 
cution. 

The   Commons,    notwithftanding,  ordered  Proceed-^ 
their  Serjeant  to  go  into  the  Courts  of  tVeft-'^s^the 
winfier-Ha'.l  and  take  the  faid  Counfellors  in-  thcreuZn. 
to  Cuftody  again  j  and  the  Serjeant  intimating 
he  had  obeyed  the  Order,  they  were  commit- 
ted to  the  tower  by  the  Speaker's  Warrant: 
And  it  was  ordered,  that  John  Popbain,  Efaj 
their  Serjeant  at  Arms,  mould  be  protected 
againft  all  Perfons  who  mould  moleft  him  in 
the  Execution  of  his  Office. 

And  at  a  future  Conference  with  the  Lords, 
the  Commons  declared,  they  were  furprized 
their  Lordfhips  fhou'.d  affume  a  Power  to 
judge  the  Orders  of  the  Houfe  of  Commons 
for  Imprifonment  of  Mr.  Serjeant  Pemberton, 
Mr.  Serjeant  Peck,  Sir  John  Churchill,  and 
Mr.  Charles  Porter,  to  be  illegal  and  arbitra- 
ry, and  the  Execution  thereof,  a  great  Indig- 
nity to  the  King's  Majefty ;  with  many  other 
high  Refle&ions  upon  the  Houfe  of  Commons 
throughout  the  whole  Conference,  whereby 
your  Lordfhips  have  condemned  the  whole 
Houfe  of  Commons  as  Criminal,  which  is 
without  Precedent  or  Example,  or  any  Ground 
or  Reafon  fb  to  do. 

It  is  not  againft  the  King's  Dignity,  for  the 
Houfe  of  Commons  to  punifh  by  Imprifbn- 
ment  a  Commoner  that  is  guilty  of  violating 
their  Privileges,  that  being  according  to  the 
known  Laws  and  Cuftoms  of  Parliament,  and 
the  Right  of  their  Privileges  declared  by  the 
King's  Royal  Predeceflbrs  in  former  Parlia- 
ments, and  by  Himfelf  in  this. 

But  your  Lordfhips  claiming  to  be  the  Su- 
preme Court,and  that  his  Majefty  is  higheft  in 
his  Royal  Eftate  iri  the  Court  of  Judicature, 
there  is  a  Diminution  of  the  Dignity  of  the 
King,  who  is  higheft  in  his  Royal  Eftate  in 
full  Parliament,  and  is  derogatory  to  the  Au- 
thority of  the  whole  Parliament,  by  appro- 
priating it  to  your  felves. 

The  Commons  did  not  by  this  Imprifon- 
ment infringe  any  Privileges  of  the  Houfe  of 
Peers,  but  only  defend  and  maintain  their 
own  :  On  the  other  Side,  your  Lordfhips  do 
highly  intrench  upon  the  Rights  and  Privileges 
of  the  Houfe  of  Commons,  by  denying  them 
to  be  a  Court,  or  to  have  any  Authority  or 
Power  of  Judicature  ;  which,  if  admit- 
ted, will  leave  them  without  any  Power  or 
Authority  to  preferve  themfelves.  As  to 
what  your  Lordfhips  call  a  tranfcendent  Inva- 
sion of  the  Rights  and  Liberty  of  the  Subject, 
and  againft  Magna  Chart  a,  thx  Petition  of 
Right,  and  many  other  Laws ,  the  ^oufe  of 
Commons  prefume  that  your  Lordfhips  know 
that  neither  the  Great  Charter,  Petition  of 
Right,  or  any  other  Laws,  do  take  away  the 
Law  and  Cuftom  of  Parliament,  or  of  either 
Houfe  of  Parliament;  or  clfe  your  Lordfhips 
have  much  forgotten  the  Great  Charter,  and 
thofe  other  Laws,  in  the  feveral  Judgments 
your  Lordfhips  have  paffed  upon  the  King's 
Subjects  in  Jcafes  of  Privilege.  But  the  Com- 
mons cannot  find  by  Magna  Cbarta,  or  by 
any  other  Law  or  ancient  Cuftom  of  Parlia- 
ment, 
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16-5.  lament,  that  your  Lordfhips  have  any  Juris-  I 
-C  -H-di^on  in  Cafes  of  Appeals  from  the  Courts  .; 
y~K/~^"  of  Equity. 

We  are  further  commanded  to  acquaint  you, 
That  the  Enlargement  of  thofe  Perlbns  in 
Prifon  by  Order  of  the  Houfe  of  Commons, 
by  the  Gentleman-Ufher  of  the  Black  Rod, 
and  the  Prohibition  which  threatens  all  Offi- 
cers and  other  Perfons  whatsoever  not  to  re- 
ceive or  detain  them,  is  an  apparent  Breach 
of  the  Rights  and  Privileges  of  the  Houfeof 
Commons :  And  they  have  therefore  caufed 
them  to  be  re-taken  into  the  Cuftody  of  the 
Serjeant  at  Arms  amending  this  Houfe,  and 
have  committed  them  to  the  Toiler. 

The  Houfes  proceeding  to  thefe  Extreams, 
the  King  ordered  them  to  attend  him  at 
WbihbeB,  on  the  5th  of  J:;m,  when  he  told 
them,  He  was  not  to  fuffer  thefe  Differences 


to  grow  to  Diforders  in  the  whole  Kingdom, 
if  he  could  prevent  it  ;  and  while  they  were' 
debating  about  their  Privileges,  to  fuffer  his' 
own  to  be  invaded. 

The  Lords  then  prefented  an  Addrefs  to 
his  Majefty,  to  remove  the  Lieutenant  of 
the  &bwer  for  receiving  the  Lawyers  into  his 
Cuftody,  that  were  committed  by  the  Com- 
mons ;  but  his  Majefty  anfwered,  He  did  not 
fee  how  he  could  in  Juftice  remove  him. 

Afterwards  the  two  Houfes  proceeded  in 
their  Debates  on  the  Cafe  of  SbirlejaaA  Fa<rg, 
being  of  the  fame  Nature,  and  already  reci- 
ted in  this  Work  :  And  the  King,  perceiving 
there  was  no  Likelihood  of  their  accommoda- 
ting their  Differences,  prorogued  the  Parlia- 
ment, whereby  the  Lawyers  obtained  their 
Liberty. 


„««/-„ The  Trial  of  Charles  Maitland  Lord  Halton,  .jgfe 
Lord  Treafurer  Depute,  for  Perjury,  at    Edin-^^ 
hurgh,  before  the  Lords  of  the  Articles,  (a  Com- 
mittee of  Parliament  which  prepares  Bufinefs  for 
the  Houfe)  in  July  and  Augiijl  1681.  33  Car.  II. 


Tee 
Charge. 


Tee 


Ar.f- 


TH  E  Petition  or  Charge  preferred  by 
Mr.  IV.  Ndbk  to  his  Royal  Highneis ; 
the  Duke  of  Tork,  High  Commiffioner  to  the 
Parliament  of  Sczthnd,  and  the  Lords  of  the 
Articles ,  againft  the  Lord  Treafurer  Depute, 
was  of  the  following  Tenor,  ("viz  ) 

That   whereas    James   Mit:bd,    deceafed, ! 
being  brought  upon  his  Trial  for  attempting 
to  aflaffin3te  the  Archbi/hop  of  St.  Andrew's, 
and  his  Confeffion  before  the  Duke  of  I. 

his  Majefty 's  High  Commiffioner,  be- 
ing produced  as  Evidence  againft  him,  the 
faid  Mitcbel  in  his  Defence  had  affirmed,  that 
his  faid  Confeffion  was  made  upon  an  Affu- 
rance  given  him  of  his  Life,  and  called  the 
faid  Churl-,  s  Lord  Maitland,  Lord  Treafurer 
Depute,  as  a  Witnefs  to  prove  it,  who  tefti- 
fied,  That  no  Promt  e  or  sJjJitran:e  c  L  - . 
giv.n  to  the  faid  Mitchel,  notwithftanding  the 
faid  Lord  Maitland,  by  Letters  under  his 
Hand,  had  exprefly  wrote  to  the  late  Earl  of 
■din:,  That  the  faid  Mitchel  bad  con- 
fefjed,  en  Ajfuraace  <r  Life  made  to  him.  Where- 
upon it  was  prayed,  That  the  faid  Lord  Mait- 
land, Lord  Treafurer  Depute,  might  be  de- 
clared infamous,  and  fuffer  fuch  other  Pains  as 
were  appointed  by  Law  in  fuch  Cafes. 

To  this  Charge  the  Lord  Deputy  anfwered, 
That  to  denominate  it  Perjury  there  ought  to 
be  two  contradictor)'  Oaths,  whereas  here  is 
only  an  Oath  faid  to  be  made  four  Years  ago 
contradicting  his  Letters,  which  could  not  in- 
fer Perjury,  but  only  an  Error  or  Miftake  in 
•  he  Letters :  That   when   he   was  convinced 


that  he  had  been  miftaken  in  his  Letters,  and 
was  called  to  give  Evidence  of  the  Matter 
afterwards,  it  was  his  Duty  to  teftify,  ac- 
cording to  his  Knowledge  and  the  Truth, 
though  it  contradi&ed  his  Letters,  which  only 
contained  an  indigefted  Account  of  News. 

He  anfwered  further,  That  the  Oath  and  the 
Letters  were  confiftent,  for  Mitcbel  at  firft  de- 
nied the  Fa<ft  before  the  Council,  though  he 
afterwards  confeffed  it  privately  to  the  Chan- 
cellor when  he  was  withdrawn ;  and  it  was 
generally  reported,  tiil  the  Chancellor  teftified 
the  contrary,  that  he  had  made  that  Confeffion 
upon  an  Affurance  of  Life,  which  was  a  fufficient 
Foundation  for  a  Letter  of  News :  B _it  when 
he  came  to  give  Evidence,  he  could  not  tef- 
tifv  be  heard  any  fuch  Confeffion,  that  being 
made  in  private  before  the  Chancellor  Qi 
there  was  any  made")  and  not  before  the  Coun- 
cil, as  the  Letters  rhemfelves  imported  :  From 
all  which  he  obferves,  It  was  evident  that 
the  Charge  was  an  unjuft  Calumny,  and  a 
fcandalous  Libel  ;  and  prays  that  he  may  be 
vindicated  and  affoiled  from  it,  and  the  Ca- 
lumniator be  puniffied  and  declared  infamous, 
according  to  the  Demerit  of  his  Crime. 

The  Lords  of  the  Articles  having  conGder-  Lnd 
ed  the  Matter,  declared  the  Lord  Treafurer  Maitknd 
Depute  to   be   innocent,  defiring  his  Royal  *"?»Irtw/- 
Highnefs,  the  High  Commiffioner,  to  lay  the 
who  e   Affair  before    his   Majefty,    that  the 
Treafurer  might  be  vindicated,  and  the  Au- 
thor punilhed. 


A 


the  STATE    TRIALS. 


901 


;«& A  Trial  in  Ejeament  between  Thomas  Neal,  Efq;;<:SV 
Leffor  of  the  Plaintiff,  and  the  Lady  Ivy,  Defen-^00 
dant,  in  the  Court  of  Kings-Bench,  in  Trinity- 
Term  1684.     36  Gar.  n. 


Ibe    'Trial 
between 
Neal  and 
Ivy. 


<The  Cafe.  i-y*  H  E  Cafe   was    this :   Mr.  Ne ale,    the 
-L     LefTor  of  the   Plaintiff,    claimed  feven 
Acres  of  Land  in  Sbadwell,  as  Leffee,  of  the 
Dean  and  Chapter  of  St.  Paul's,  who  had  the 
Inheritance  of  thole  Lands  ;  and  the  Defen- 
dant, the  Lady  Ivy  claimed  the  fame  Lands! 
as  Part  of  flapping  Marjb,  which  had  been  ] 
dreined   by    one  Vander-Delf,    a   Dutchman,] 
who  had  one  half  of  that  Marfh,  by  Act  of 
Parliament,  conferred  on  him  and  his  Heirs 
as  a  Reward  for  that  Service.    And  one  Ste- 
phens had  purchafed  thefe  Lands  of  the  Dutch- 
man, under  whom  the  Lady  Ivy  endeavoured 
to  make  out  her  Title: 

The  fole  Queftion  was,  Whether  thefe 
Lands  were  Part  of  JVapping  Marjh,  or  Part 
of  the  Dean  and  Chapters  Eftate  in  SbadweU? 
And  it  appearing  that  the  Lady  Ivy  had  for- 
ged feveral  Deeds  to  fupport  her  Pretentions, 
Neale,  the  Plaintiff,  obtained  a  Verdid  : 
Whereupon  an  Information  of  Forgery  was 
preferred  againft  the  Lady :  But  whether 
there  were  any  Proceedings  upon  it  does  not 
appear. 

This  being  a  pure  Civil  Caufe,  and  only 
the  Trial  of  a  Matter  of  Fact,  which  has  no 


Relation  to  the  State,  and  very  little  Law  m 
it,  I  believe  the  Reader  will  be  better  fatis- 
fied  with  this  fhort  Abftract  than  if  I  had 
given  him  the  forty  folio  Pages  it  takes  up  in 
the  Collection  of  Trials.  It  is  evident  to  me, 
that  this  was  put  in  by  the  Direction  of  the 
Bookfeilers,  purely  to  encreafe  the  Bulk,  and 
enhance  the  Price  of  the  laft  two  Volumes, 
there  not  being  one  civil  Trial  more,  as  I  re- 
member, in  the  whole  Collection.  By  the 
fame  Rule  they  inferted  this,  they  might  have 
bound  up  a  thoufand  more  of  the  fame  Kind ; 
and  I  don't  doubt  but  they  will  in  Time,  if 
they  think  the  Publick  will  take  off  fuch  for 
the  Sake  of  thofe  that  are  really  State  Trials, 
or  the  Trials  of  Uluftrious  Criminals :  This  is  a 
Misfortune  we  muft  fubmit  to,  when  the  Feet 
govern  the  Head,  and  Bookfeilers  fet  up  for 
Authors,  or,  which  is  the  fame  Thing,  to  di- 
rect the  Hands  they  employ,  what  fhall  be 
compiled,  and  what  fhall  be  omitted. 

The  Reader  obferves  alfo,  that  this  is  very 
improperly  called  the  Lady  Ivy's  Trial,  as  it 
is  only  a  Trial  of  a  controverted  Title  be- 
ween  Party  and  Party. 


,w.&m. The  Trial  of  Maurice  Cavenagh,  Edmund 
Poor,  and  William  Borland,  for  Felony,  at 
the  Ailizes  held  for  the  County  of  in  Ire- 

land, on  the  7th  of  March  1688.     1  W.  &  M. 


iW.&M 


An  imter-     Nothing  difcovers  the  Sagacity  of  thofe  Gen- 
feft  Piece,  tlemen  who  pablifloed  the  laft  Edition  of  State 
^trials  more  than  their  infertitig  fo  very  imper- 
fect a  Piece  as  this. 

tfhey  do  not  fo  much  as  furnijh  as  with  the 
Indictment  againft  the   Criminals,  the  Names 
.  cj  the  P'rofecutors  or  iVttnejfes,  or  fo  much  as 
the  Name  of  the  Place  where  they  were  tried. 

TceChiirge.  TT 7  E  are  informed  only  that  a  great 
V  V  many  People  were  arraigned  for  fteal- 
ing  Cows,  at  fbme  Aflizes  in  Ireland,  and 
were  acquitted  for  want  of  Evidence,  the 
Witneffes  being  afraid  to  appear  againft  them, 
leaft  they  fhould  be  murdered,  or  their  Houfes 
fired  by  Irijb  Papifts. 

But  that  the  Perfbn  from  whom  the  above- 
laid  Edmund  Poor  had  ftolen  two  Cows,  ap- 
peared againft  him,  and  teftified,  that  when 
he  found  his  Cows  in  Poors  Cuftody,Poor  paid 
him  for  them,  who  made  it  part  of  his  De- 
fence, that  he  paid  the  Prolecucor  the  Money 
No  29. 


upon  Condition  he  fhould  not  trouble  him. 

Two  WitnefTes  alfb  teftified  againft  Mau- 
rice Cavcnagh,  that  they  found  a  Skean  or 
Irifh  Dagger  in  his  Cuftody,  a  Weapon  pro- 
hibited to  be  worn  by  Ir.fh  Papifts  ;  and 
Cavenagh  in  his  Defence  laid  it  was  a  But- 
cher's Knife,  and  when  it  appeared  to  be  a 
Skean,  Cavcnagh  faid,  that  not  only  he  but 
the  Papifts  of  every  Parifh  were  advifed  by 
their  Priefts  to  provide  themfelves  with  half 
Pikes  and  Skeans  at  this  Time  :  But  there  be- 
ing no  Evidence  of  his  fteaJing  Cows,  he  was 
acquitted. 

Borland  was  convicted   of  ftealing  Cattle  Bowl. nd 
as  well  as  Poor,  and  both  of  them  praying  and  p°°l 
the  Benefit  of  their  Clergy,  the  Chief  Juftice C0KVt' e 
Keating  directed  the  Ordinary,  not  to  affift 
them  in  reading;  and  the  Ordinary  thereupon 
1  returning  Non  legit  as   to  both  of  them,  the 
Chief  Juftice  pronounced  Sentence  of  Death  Sentence  <f 
upon  thefe  two,  telling  them  they  muft  ex-  Dgatb 
pect  no  1'ardon  ;  thefe  Depredations  being  Co  af£f™\- 
io  U  common 
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1688.    common  at  this  time,  that  no  Man  could  en- 
iW.&M.  ■      his  Goods  in  quiet. 

When  Judgment  was  paiTed  on  Poor  and 
Bowland,  the  Women  of  their  Relations  and 
Acquaintance,  fet  up  a  frightful  Howl  in 
Court  ;  whereupon  Judge  Keating  obferved, 
they  did  not  howl  thus  when  the  Cows  came 
home,  they  were  then  bufy  in  killing  and 
powdering  them  up. 
Rapparees  The  next  Thing  the  Editors  prefent  us  with 
p rote&ed    js  a  Protection  given  to  fome  Irijh  Rapparees 

by  the  Sol-  hy  Enfign  Bym% 


And  laftly  we  are  entertained  with  a  Let-     ^83. 
ter  from  the  Lord  Deputy   tfyrconnel  to  the  1^&M, 
Judges  of  ^ffize,  to  promote  Subscriptions  ^L^tter 
for  a  Loan  to  King   James ,  which   Judge  of  Loan  by 
Keating  communicating  to  the  Grand  Jury,'IVcon- 
they  wrote  an  Anfwer  to  it,  fetting  forth  the  nc ' 
extreme  Poverty   of  their  County,    by  the 
daily   Ruin  of    the    Englifo ;    and   defiring 
therefore  to  be  excufed,  which  the  Court  were 
fo  exafperated  at,  that  they  ordered  it  to  be 
torn  in  Pieces. 


1695. 
7  W  III. 

Kendal 
and  Roe 
committed 
for  an  Ef- 
■  cape. 


Proceedings  in  the  Cafe  of  Thomas  Kendal, , 
and  Richard  Roe,  committed  by  a  Secretary  of 
State  to  the  Cuftody  of  a  Meffenger  for  High- 
Treafon,  the  31ft  of  OBohr  1695.    7  W.  in. 


1595. 

WIIL 


Move  to  be 
admitted 
to  Bail; 


becaufe 


T 


HE  Prifoners  Thomas  Kendal  and  Richard 
Roe,  were  committed  to  Newgate  by 
Mr.  Secretary  tfrumbull,  for  being  privy  to, 
and  afllfting  the  Efcape  of  Sir  James  Montgo- 
mery, (charged  with  High-Treafon)  out  of 
the  Cuftody  of  William  Sutton,  one  of  his 
Majefty's  MefTengers :  Whereupon  they  fued 
out  Writs    of    Habeas   Corpus,    and    were 


fpecially 
expreffed. 


the  Efiape  brought  before  the  Court  of  Kings-Bench, 
ZaMelT  on  the  31ft  oiOttober  i695,  when  their 
g»,  Council  took  Exception  to  the  Return  made 
by  the  Keeper  of  Newgate ;  for  that  a  Se- 
cretary of  State,  or  a  Member  of  the  Privy 
Council,  could  not  commit  any  Perfon  — 
They  infilled  further,  that  in  Cafe  a  Secretary 
might  commit,  yet  the  Prifoners  ought  to  be 
bailed  by  the  Habeas  'Corpus  Ad,  which  pro- 
vided, that  Prifoners  mould  be  bailed  forth- 
and  the  wjth?  unlefs  they  were  committed  for  Treafon 
aw/i«w*or  FeionVj  e facially  eXprefled  in  the  Warrant: 
And  here  the  Nature  of  the  Treafon  Sir 
James  Montgomery  was  committed  for,  was 
not  expreffed,  That  where  a  Commitment  was 
for  felony  generally,  the  Prifoner  ought  to 
be  bailed  by  that  Act.  :  Nor  was  the  Efcape 
of  the  Prifoner  Felony,  unlefs  he  was  under  a 
lawful  Cuftody,  by  a  lawful  Warrant,  ex- 
preffing  the  Offence  j  therefore,  if  the  Party 
commanded  receive,  or  the  Perfon  to  whoie 
Cuftody  he  was  committed  was  no  lawful  Of- 
ficer, the  Refcuer  was  not  guilty  of  any  Capi- 
tal Offence.  It  did  not  appear  in  this  Cafe, 
what  the  Warrant  was  by  which  Sir  James 
Montgomery  was  committed ;  nor  was  the  Mef- 
fenger, in  whofe  Cuftody  he  was,  a  lawful 
Gaoler :  The  Practice  of  making  their  Houfes 
Gaols  was  but  of  late  Years,  our  Law-Books 
took  no  Notice  of  him  as  a  legal  Officer:  Any 
Man  indeed  might  be  commanded  to  carry  a- 


nother  to  Prifbn,  but  he  did  not  become  a 
Gaoler  thereby,  to  keep '  him  Nine  or  Ten 
Months  in  Cuftody,  and  charge  him  with  fix 
Shillings  and  eight  Pence  a  Day  for  his  Lodg- 
ing and  Diet,  as  fbme  Meflengers  had  done  .* 
And  if  a  Meffenger  could  not  legally  detain 
fuch  a  Prifoner,  the  Confequence  was,  the 
Efcape  or  Refcue  of  fuch  Prifoner  could  not 
be  either  Treafon  or  Felony. 

Nor  could  the  Refcuer  be  tried  till  the  Pri-  ^e  Ref- 
foner  himfelf  was  firft  attainted:  And  in  tW^'JSa 
Cafe  Sir  James  was  dead,  having  never  been  tj,e  prij-0. 
attainted  or  indicted,  which*  rendered  it  \m-nerisat- 
poffible  for  the  Prifoners  to  be  tried  for  Trea-  *"*»*«"• 
fonj  they  as  Refcuers  could  only  be  fined  and 
imprifbned,  as  this  Cafe  was  ;  which  was  a 
further  Reafon  for  their  being  bailed. 

To  this  the  King's  Counfel  anfwered,  That  frtafin  to 
the  refcuing  one  in  Cuftody  upon  Sufpicion  0{refcue°*e 

m       r  «i       f  .  1      £  •     committed 

Trealon  was  Treafon  ;  and  as  to  the  Commit-y^^,,. 
mitment  by  a  Secretary  of  State,  this  was  no 
Novelty ;  the  Practice  was  very  ancient,  as 
appeared  by  1 1  Leon.  They  had  found  in  the 
Tower  a  Commitment  alfo  by  Mr.  Secretary 
Morrifon,  in  1660,  and  there  had  been  many 
more  fince. 

The  Chief  Juftice  declared  it  to  be  his  O-  AGommi*. 
pinion,  that  a  Prifoner  might  be  committed  ^"L*"gr 
to  any  Man  on  his  Apprehenfion  for  a  conve-  held  goof, 
nient  Time  till  he  could  be  examined ;  but  then 
he  held,  it  ought  to  have  been  specified  in  the h^  the 
Warrant  for  what  Treafon  bir  James  was  com-  &e"fin 
mitted  ;  for  the  Efcape  would  be  of  the  fame  ought  to  be 
Species  of  Treafon  with  that  for  which  the  expreffed. 
Party  refcued  was  committed  ;  and  therefore 
they  ought  to  be  bailed. 

The  other  Judges  being  of  the  fame  Opi-  <7*e  PH- 


nion,  the  Prifoners  were  bailed. 


fonert 
bailed. 
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1701. 
13W.III. 

HurlyV 
Trial. 


The  Trial  of  Patrick  Hurly,  Gentleman,  for 
Perjury  and  a  Cheat,  before  the  Court  of  Kings- 
Bench  in  Ireland,  on  the  31ft  of  May  1701. 13fT.n1. 


1701. 

i5wnr 


Vwolnditi-  *Tp  H  E  Prifbner  was  tried  on  two  Indict - 
mems.  J[  ments;  the  firft  being  for  Perjury,  in 
{wearing  before  a  Juftice  of  Peace,  of  the 
County  of  Clare,  That  he  was  robbed  of 
three  hundred  forty-five  Piftoles,  and  other 
Things  of  great  Value,  by  four  Peribns  un- 
known, whereas  he  knew  them  very  well, 
having  concerted  the  Matter  with  them  ;  nei- 
ther did  they  take  any  thing  from  him  but 
what  was  reftored  him. 

The  fecond  Indictment  charged  him  with 
confpiring  deceitfully  with  one  Daniel  Hicky, 
and  others,  to  opprefs  the  Popilh  Inhabitants 
of  the  County  of  Clare,  and  cheat  them  of  a 
great  Sum  of  Money. 
The  Ev\-  The  WitnefTes  being  called,  Dean  Neptume, 
deuce.  one  of  his  Majefty's  Juftices  of  Peace,  depo- 
sed, That  the  Prifbner  made  Affidavit  before 
him,  That  on  Sunday  the  3d  of  March  1 699, 
about  Eleven  o'CIock  at  Night,  feveral  Per- 
ibns unknown,  with  their  Faces  masked,  broke 
into  his  Father's  Houfe  at  Moughna,  in  the 
laid  County  of  Clare,  and  forcing  themfelves 
into  the  Prifbner 's  Chambers,  fhot  at  him,  and 
tied  him  artd  his  Friend  Mr.  Konane,  to  the 
Bedftead  :  That  he  took  them  to  be  Jrijh  Pa- 
pifts by  the  Tone  of  their  Voices,  but  he  did 
not  know  their  Perfons:  That  they  broke 
open  feveral  Trunks,  and  out  of  one  of  them 
took  a  Bag  of  three  hundred  feventy-four  Gui- 
neas, three  hundred  forty-five  Piftoles,  a  Gold 
Crofs  fet  with  Diamonds,  and  feveral  other 
Things,  the  Whole  amounting  to  about  thir- 
teen hundred  Pounds. 

Calaghan  Carty,  and  feveral  other  Witnef- 
fes  teftified,  That  the  Priibner  propofed  their 
being  concerned  with  him  in  this  fham  Rob- 
bery, and  that  he  (this  Witnefs)  was  aftually 
a  Party  in  it :  That  the  Guineas,  the  Prifoner 
pretended  to  lofe^  were  but  Counters ;  and 
though  they  let  off  feveral  tiftols,  they  were 
Arms  that  belonged  to  the  Houfe,  and  only 
loaded  with  Powder. 

Others  teftified,  That  the  Prifbner  was  in 
Debt,  and  propofed  by  this  Stratagem  to  raile 
a  great  Sum  of  Money  on  the  Popifh  Inhabi- 


tants of  the  County  of  Clare,  the  late  Rapparee- 
Acl  obliging  the  Papifts  to  make  good  fuch 
LofTes  where  the  Robbery  was  committed  by 
Irijh  Papifts. 

The  Prifbner's  Counfel  laid  in  his  Defence,  #«'  £<*«' 
That  he  was  known  to  be  a  Monied  Man  'Jen:e- 
That  he  brought  a  great  deal  of  Money  out  of 
France,  and  had  feveral  large  Sums  returned 
lately  from  thence  :  That  fbme  Gentlemen 
had  a  Spite  againft  him,  and  had  influenced 
the  Grand  Jury  not  to  find  the  Bill  for  the 
Robbery  :  And  that  the  WitnefTes  had  been 
bribed  and  threatened  to  make  them  fwear  it 
a  Sham  Robbery,  and  then  calling  his  Wit- 
nefTes, 

John  tlurly,  his  Brother,  depofed ,  That  he  The  Prifo- 
had.  received  great  Sums  for  his  Brother  from  ™'s  w**- 
beyond  Sea,  and  that  Rewards  had  been  pro- w^"' 
mifed  to  fbme  of  the  WitnefTes  on  Condition 
they  would  fwearit  to  be  a  Sham  Robbery. 

Dorothy  Kemp,  the  Prifbner's  Concubine, 
alfb  teftified,  That  fhe  was  in  the  Houfe  when 
the  Robbery  was  committed :  That  feveral 
Piftols  were  fired,  and  the  Prifoner  and  others 
were  bound  by  the  Robbers,  who  carried  off 
great  Sums  of  current  Money  and  other  things  -3 
and  that  fhe  had  been  tampered  with  to  Jay 
counterfeit  Money  in  the  Houfe,  to  prove  the 
Prifbner  a  Cheat. 

Others  depofed,  They  had  been  promifed 
Rewards,  and  threatened  to  fwear  it  a  Sham 
Robbery. 

Thejury  giving  no  Credit  to  the  Prifbner's 
WitnefTes,  who  had  but  indifferent  Characters, 
after  half  an  Hour's   Recefs,  brought  him  in 
Guilty  upon  both  Indictments ;  and  he  was  q,    p  ., 
fentenced   to   pay  a  Fine  of  One  Hundred  „#/«,„. 
Pounds  on  the  firft  Indictment.     The  King's  voted. 
Counfel  afterwards  moved  for  Judgment  on 
the  laft  Indictment^  infilling,  That  the  Pillory  His  Sen- 
was  the  Punifhment  for  a  Cheat  $  but  were  fence. 
anfv/ered  by  the  Court,  That  it  wasfb,  in 
Cafe  he  was  not  able  to  pay  his   Fine  :  But 
what  Judgment  was  given  on  the  laft  Indict- 
ment does  not  appear  in   the  Collection!  of 
Trials. 


The 


904 


^CRITICAL    REVIEW*/ 


gK*  The  Trial  of  William  Haunt,  the  Dragoon, 
at  Edinburgh 9  before  the  Lord  Juftice  General  and 
Commiflioners  of  Jufticiaty*  on  the  1 9th  of  Fe- 
bruary 1711.     10  Anna. 


1711. 

10  Ann?. 


Mi&ment  '"J"*  H  E  Indictment  charged,  that  on  the 
JL  ifirft  or  {bme  other  Day  of  September 
then  Jaft  paflfed,  there  having  happened  a 
Tumult  in  the  Town  of  Dalkeith,  betwixt 
fbme  Dragoons  quartered  there,  arid  the 
Town's  People ;  and  a  Party  of  Dragoons 
having  been  fent  from  the  Guard,  the  Com- 
mander of  the  faid  Party  met  the  Deceafed 
Henry  Mac  Millan  Flefher,  in  Dalkeith;  and 
while  he  was  difcourfing  with  him,  the  laid 
William  Haunt  one  or  the  Party,  came  be- 
hind the  faid  Henry  Mac  Millan  and  knocked 
him  down  with  his  clubbed  Musket,  he,  the 
laid  Henry  having  not  giveh  him  the  Ieaft 
Provocation  j  of  which  Stroke  the  faid  Henry 
Mac  Millan  died  the  Day  after,  whereby  the 
faid  William  Haunt  was  guilty  of  Murder, 
and  ought  to  be  punifhed  with  Death  and 
Confutation  of  Moveables. 

Evidence.  The  WitnefTes  teftified,  that  there  was  a 
Tumult  at  Dalkeith  on  a  certain  Evening  in 
the  Month  of  September  then  laft  patted ;  and 
that  part  of  Sir  Richard  temple's  Regiment 
of  Dragroons  being  quartered  there,  Serjeant 
Plunket  went  from  the  main  Guard  with  a 
Party  of  Dragoons,  among  whom  was  Wil- 


liam Haunt  the  Prifbner,  to  fupprefs  the  Tu- 
mult ;  and  while  the  Serjeant  with  his  Sword 
drawn  in  his  Hand,  was  parlying  with  the 
Deceafed  Henry  Mac  Millan,  (one  of  the 
Ringleaders  of  the  Mob)  a  Dragoon  came 
behind  the  faid  Henry  Mac  Millan,  and  knock- 
ed him  down  with  his  clubbed  Musket,  and 
his  Skull  being  fractured  by  the  Blow,  he 
died  two  or.  three  Days  after. 

The  Jury  being  afterwards  withdrawn,  ^erAa- 
brought  in  a  Verdict  of  the  following  Te- 
nour,  yiz.  That,  having  confidered  the  In- 
dictment at  the  Inftance  of  Elfpeth  John/on, 
Relict  of  the  faid  Henry  Mac  Millan  Flefher 
in  Dalkeith,  &c.  againft  William  Haunt,  Dra- 
goon in  Sir  Richard  Stempk's  Regiment  of 
Dragoons,  the  Depofitions  of  the  WitnelTes, 
Sc.  They  unanimoufly  find  it  proved,  that 
the  Deceafed  Mac  Mitfan  was  knocked  down 
in  the  Streets  of  Dalkeith,  by  one  of  the  Dra- 
groons then  prefent,  with  the  Butt  End  of  a 
Musket  j  and  that  the  Wound  he  received  was 
mortal  j  but  they  do  not  find  that  t||e  Prifbner  7£<r  Pri- 
William  Haunt  gave  the  Blow :  Whereupon/""**'  ac~ 
the  Court  acquitted  the  Prifbner.  quitted. 


1712 

11  Ann 


Laidly'x 
Trial. 


n35.The  Trial  of  William  La  idly  alias  Scot,  ofi, 
Mofsphennan,  Walter  Laidly  his  Brother, and 
James  Breden,  James  Veitch,  and  James 
Cheisholm,  his  Servants,  before  the  Court  of 
Jufticiary  at  Edinburgh,  on  the  21ft  of  January 
1  712.     11  Anna. 


Profecu- 
tors. 


diHment 


T 


H  E  Defendants  were  indicted  at  the 
Inftance  of  Donald  Mac  Pherfon,  Son  of 
Malcolm  Mac  Pberfcn,  Merchant  Drover,  and 
Sir  James  Stewart,  Her  Majefty's  Advocate, 
for  beating  and  bruifing  Her  Majefty's  Sub- 
jects :  The  Indictment  reciting,that  the  Crimes 
of  violently  beating  and  bruifing  the  Leidges 
to  the  Effufion  of  their  Blood,  and  the  wron- 
goufly  flopping  and  hindering  the  Leidges  in 
the  ufe-making  of  the  Ways  or  ordinary 
Routs  for  driving  of  their  Cattle  to  Mercats, 
and  not  only  hindering  fuch  Cattle  with  Dogs, 
and  Men  on  Horfeback,  fb  violently,  that 
the  Cattle  being  rufhed  into  Praecipies,  be- 
came there- through  utterly  difabled  and  de- 
stroyed j  but  likewife  that  the  fb  Invaders, 
Molefters,  and  Hounders,  do  at  their  own 


Hand,  feize  and  away  take,  what  of  fuch 
Cattle  they  think  fit  for  their  own  Ufe  ;  and 
all  this  in  a  moft  Mafterful  Way  of  Oppref- 
fion  and  Robbery,  are  Crimes  of  a  high  Na- 
ture, and  feverely  punifhable,  efpecially  when 
tending  to  the  Difcouragement  of  that  Branch 
of  the  Trade  of  this  part  of  North  Britain, 
that  confifts  in  the  driving  of  Black  Cattle  to 
the  Southern  Parts ;  and  which  kind  of  Trade 
muft  neceflarily  be  given  up,  unlefs  duly  pro- 
tected and  fecured  againft  fuch  Mafterful  In- 
fults  and  Abufes.  Neverthelefs,  true  it  was, 
and  of  Verity,  that  the  faid  William  Laidly 
alias  Scot,  and  the  faid  Walter  Laidly  his  Bro- 
ther, and  the  other  Perfbns  above  complained 
of  are  guilty,  as  Actors  art  and  part  of  the 
forefaid  Crimes  ;  in  fo  far  as  upon  the  laft 

Day 
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Day  of  S.''!guft,  iff,  2d  and  3d  of  September, 
or  one  pr  other  of  the  Days  of  the  faid 
Months  of  d'iguft  or  September  laft,  the  faid 
Complainer  Donald  Macpberfon,  being  in,  a 
peaceable  manner  with  his  Servants  driving 
his  Drove  of  Cattle  towards  England,  was, 
upon  that  Place  of  the  Road  or  Highway 
that  is  on  the  North  Side  of  the  Water  of 
Tweed,  near  the  Houfe  of  Mofsphennan,  vio- 
lently attacked  and  affaulted,  about  four  or 
five  of  the  Clock  in  the  Afternoon,  by  the 
faid  William  Laidly  of  Mofsphmnan,  IValter 
Laidly  his  Brother,  and  other  Perfons  his  Ser- 
vants and  Accomplices,  their  hounding  Dcjgs 
at  his  Cattle,  and  violently  beating  and  knock- 
ing down  to  the  Ground  with  a  Staff,  the  Per- 
fbn  of  Hugh  Macqiiecn,  one  of  the  Complain- 
ers  Servants,  and  did  almoft  cut  off  the  laid 
Servant  his  Finger  with  a  (hearing  Hook  j 
and  not  fatufied  therewith,  they  the  faid  Wil- 
liam Laidly  of  Mofphemian,  and  Walter 
Laidly  his  Brother,  or  one  or  other  of  them, 
and  their  faid  Accomplices,  did  violently  af- 
fault  the  Complainer,  by  lafhing  him  with 
their  Horfewhips,  and,  then  violently  dragging 
the  Complainer  backward  by  the;  Hair  from 
off  his  Horfe  to  the  Ground,  to  the  great  Ef- 
fufion  of  his  Blood,  and  Hazard  of  his  Life, 
till  relcued  out  of  their  Hands  by  People 
that  came  from  the  other  Side  of  Sfweed,  up- 
on the  Sight  of  fuch  barbarous  Ufage,  and 
which  violent  hounding  of  the  Cattle,  the 
faid  Wil'iam  Laidly  his  Brother,  and  other  of 
the  faid  Accomplices,  not  only  continued  and 
perfifted  in,  ieveral  Miles,  to  the  great  wrack- 
ing and  Diftrefs  c£  the  Cattle,  by  Reafon  of 
the  Precipice  and  Steepnefs  of  Lome  part  of 
the  Way,  that  eight  of  them  were  utterly  dis- 
abled' and '"  left  to  him  the  faid  William  Laidly 
to  be  accountable  •  therefore  befide  that  the 
laid, William  did  at  his  own  Hand  violently 
ieize  .upon,  and  away  take  fix  more  of  the 
prime  and  bed  of  the  Complainers  laid  Oxen 
or  Cattle  by  way  of  plain  Robbery,  where- 
through, and  the  Lois  of  the  laid  other  Cat- 
tle fb  dilabled,  the  Complainer  is  damnified 
in  no  lefs  than  42  /.  Sterling,  at  3  /.  per  Piece, 
being  the 'Rate  paid  at  the  Englifo  Marcats, 
for  the  Remainder  of  the  Complainer's  Drove 
of  that  fore :  And  this  attour  the  lofs  of  12 
Head  of  Cattle  more,  that  died  o(  the  faid 
Day's  Strefs  and  Violence,  before  the  Com- 
plainers Arrival  at  Carlifle :  So  that  the  Da- 
mages in  all  is  no  lefs  than  78  /.  Sterling,  at- 
tour the  perfonal  Injury,  as  aforefaid,  done  to 
the  Complainer  himfelf  and  his  Servant.  Of 
wh'rch  Crimes  of  violent  beating,  bruifing, 
wounding,  and  blooding  the  Complainer  and 
his  Servant,  and  wrongoufiy  molefting  him 
in  his  free  Ufe  of  the  Highway,  and  of  wron- 
goufiy hounding  his  Drove  with  Dogs  as 
abovefaid,  and  the  difabling  and  wracking  of 
fo  many  of  his  Cattle  as  aforefaid,  and  rob- 
bing and  plundering  them  as  laid  is,  the  fore- 
named  Perfons,  or  one  or  other  of  them  and 
their  Accomplices,  being  found  guilty  as 
Actors,  or  art  and  part,  by  the  Verdict  of  an 
Affize,  they  ought  to  be  decerned,  conjunctly 
and  ieverally,  and  in  foliditm,  not  only  in  the 
Sums  aforefaid,  as  the  Value  and  Price^  of 
No.  29.' 


the  Cattle,  fo  robbed  and  dilabled  by  them,     J7!~- 
butlikewifs  in  the  Sum  of  100  /.  Sterling  more, ll^fff^ 
in  Name  of  Damages  and   Lxpence  fuftajried 
by  the  Complainer,  and  odierw'iiif  punimed  in 
their  Perfons,  to  the  Terror  of  others'  tb  com- 
mit the  like  in  Time  coming. 

William  Laidly,  alias  Scot,  and  the  reft  of  Defend, 
the  Defendants  in  Anfwer  to  this  Charge,  laid, 
That  the  Lands  of  Mofspbcnnan  lye  on  the  Side 
of  the  Water  of Tweed,  through  which  jthere 
lies  a  common  Highway,' from  the  A^WMtoi 
Annmndalc  and  Carlifle.;  and, that  theJjpfs 
Pafture  Grounds  of  Mofspberinan  lie's  near  the 
the  laid  Highway,  through  which  thfejProfe- 
cutor  'Donald  Macpberfon  driving  Twenty 
Score  of  Black  Cattle  towards  England}  with 
about  fifteen  Servants,  they  trefpaffed  upon 
the  mowing  Grafs,  and  committed  other  great 
Difbrders,:  an^i  that  his  Servants  only  IfeYjtfh 
or  hounded  a'  Dog  to  drive  them  offlfbe  mid  ■'■■ 
Grafs  j  whereupon  Mtfcpberfmxhe  ¥v&&r$&t£r 
drew  a  jplfto^  and  threatned  his  People  to  (hoot 
them,  and  they  were  forced  to  difarm hiranrn 
their  own:  Defence  ?i  and .acknawledgesithjnnhie 
did  alfo  take  fbme  of  the  ProfecutorsvCatclia, 
to  make. J&n  Satisfaction. for.  the  Damages 
they. had( done  him,'  as.  he.  legally  might!;  but 
that  hjs  Brother,  the'Defendant  Walter  Laidly 
was  grievoufiy  wounded  in  the  Fray,  and  the 
Profecutons  !were  really  the  Aggreffors, 'and 
the  OcCaflon  of.  the  jvli  (chief  that  was;  done.  1 

The  Witneffes  teftifiedj.  that  the  Profecubars  Tie  E-j- 
were  djiyingiitheir  Cattle:  peaceably  along  I  the  dS):u- 
faid JBighway,  and  did" .riot  feed  or. commit 
any  Trefpa'fs  on  the  Laindsof  the  Defendant 
Mofspkennan{William  Laidly  j,  who  potwkh- 
ftandingihuiited  the  Cattle  with  the  Dogs, 
drove  iome  of  them  over  Precipices  whereby 
they  were  fpoiled,  and  feized  feveral  more!  on 
pretence,  of.  Damages,  which  occafibned.  the 
Fray  .  between  the  Frofecutors  and  the  De- 
fendants, in  which  the  Profecutor:  D>mtald 
Macpberfon,  was  pulled  off  his  Horfe,  hisPiftol 
feized,  and  one  of  his  Men  feverely   beaten. 

The  Jury,  having  confidered  the  Evidence,  Verdi^ 
with  one  Voice  find  it  proved,  that  Waiter 
Laidly,  one'  of  the  Defendants,  and  ibme 
others  with  Dogs,  did  begin  to  hound,  or 
hunt  the.Prbfecu.tors  Cattle  in  the  Highway  ; 
and  that  eight  or  nine  of  them  were  driven 
over  a  Precipice,  whereby  five  or  fix. were 
difabled:  They  alio  find  that  the  hounding 
or  hunting  was  continued  by  the  Defendant 
Mofspbennan  {William.  Laidly  J,  and  fome 
others,  for  four  or  five  Miles  j  and  that  he 
did  drive  away  and  detain  fix  of  the  Profecu- 
tor's  Cattle  ;  They  find  alfo  that  the  Defend- 
ant Walter  Laidly  did  beat  Macqiteen,  one  of 
the  Profecutor's  Servants  $  and  that  William 
Laidly  did  lafh  the  Profecutor  with  a  Horle- 
Whip,  pull  him  by  the  Hair,  and  dragg 
him  backwards  off  his  Horfe  to  the  Ground, 
to  the  Effufion  of  Blood,  and  that  after  he  was 
upon  the  Ground,  Breeden,  one  of  the  De- 
fendants did  beat  him  and   feize  his  Piftol. 

The  Court  of  Jufticiary,  having  heard  the  ju^omtni% 
Verdidt,  did   adjudge,    that  the   Defendants 
William  and  Walter  Laidly,  ftiould  pay  a  Fine 
of  35  /.  Sterling,  viz.  30/.  to  the  Profecutor 
Dentil  Ma.pkerfcn,  for  Damage,  and  5  /.to 
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t/i*.    theUfeof  Her  Majefty  ;  and  adjudged  that  I  Mofsphe;man,   (William  LaidlyJ   fhould  give 

it  Ann*.  tjje  Defendant  Mofsphemian  (William  Laidly)\  300  Marks  Security,  not  to  moleft  the  Prcfe  - 

%*/^/m>^  fhould  detain  for  his  own  Ufe  the  fix  Cattle  he  j  cutor,  his  Tenants  or  Servants  for  the  future. 

had  feined  for  Damages,  and  the  other  Cattle  |  And  the  Court  acquitted  and  difcharged  the 

left  behind  by  the  Profecutor,  allowing  for  I  reft  of  the  Defendants, 

the  Expence  of  keeping :    But  that  the  faid 


Geo-' i. The  Trial  of  Captain  Mitford  Henry,  Efq;  on 
the  Statute  of  Stabbing,  before  Mr*  Juftice  Powel, 
at  the  Summer-Affizes  for  the  County  of  Not- 
tingham,  in  the  Year  1 721.     8  Geo.  I. 
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Henry's 
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8  Geo.  I. 


The  In-  AT"1  HE  IntJi&ment  charged,  That  the  faid 
diHment.  X  Mitford  Henry,  on  the  24th  of  June  then 
laft  paft,  at  Elkefley  in  the  faid  County  of  Not- 
tingham, did  felonioufly  make  an  Affault  on 
one  John  Barugh  with  a  drawn  Sword,  gi- 
ving the  faid  Barugh  one  mortal  Wound  of 
the  Breadth  of  half  an  Inch,  and  of  the 
Depth  of  eight  Inches,  the  Sword  entering  at 
the  left  Shoulder  of  the  Deceafed,  and  co- 
ming out  at  his  Left  Breaft  j  of  which  Wound 
the  faid  John  Barugh  then  and  there  inftantly 
died ;  and  that  the  Deceafed  had  no  Weapon 
drawn,  nor  had  ftruck  the  Prifoner  before  the 
faid  Wound  was  given. 
The  Cafe.  The  Cafe  was  this :  The  Prifoner,  Captain 
Henry,  riding  Poft  into  the  North,  was  over- 
taken by  the  Deceafed  between  tfuxford  and 
Bautree,  who  asking  the  Prifoner  the  Road  to 
Doncafter,  (which  was  the  Road  they  were 
going)  the  Prifoner  fufpecting  the  Deceafed 
to  be  a  Highwayman,  directed  him  another 
Way,  who  thereupon  left  that  Road  ;  but 
finding,  by  Enquiry,  he  was  wrong,  returned, 
and  put  into  the  Road  between  the  Prifoner 
and  the  Poft- boy  ;  whereupon  the  Prifoner 
run  the  Deceafed  through  the  Back  :  After 
which  the  Prifoner  rode  on  five  or  fix  Miles, 
till  he  came  to  Bautree,  where  he  went  before 
a  Juftice  of  Peace,  and  procured  a  Hue  and 
Cry  after  the  Highwayman,  as  he  called  him : 
But  the  Cafe  will  be  better  underftood  by  the 
following  Evidence. 
The  Evi-  Mr.  Wardman,  a  Gentleman  of  the  Lord 
dtnce.  Weftmoreland's,  teftified,  That  the  Deceafed 
being  Nephew  to  his  Lordmip's  Houfe-keep- 
er,  fhe  font  for  him  into  the  Country,  defin- 
ing to  make  him  her  Heir,  and  he  came  down 
accordingly.  And  he  (the  Witnefs)  carried 
him  to  the  Houfes  of  feveral  Perfons  of  Qua- 
lity, and  (hewed  him  the  Paintings  and  other 
Curiofities,  the  young  Man  having  a  Tafte 
for  fuch  Things.  And  when  he  went  from 
the  Lord  Weftmor  eland's,  he  went  to  vifit  an- 
other of  his  Aunts  in  that  Country,  in  which 
Journey  he  was  killed  upon  the  Road.  That 
the  Deceafed  was  a  timerous  Man,  and  not 
likely  to  give  any  Offence,  for  he  had  neither 
Sword  or  Piftol,  or  ib  much  as  Spurs,  only  a 
Whip  in  his  Hand.  The  Witnefs  offered  him 
a  Sword,  but  he  would  not  accept  of  it. 

Mr.  Pymont,   another  of  the  Lord  Wtft- 
mreland's  Servants,  teftified,  That  the  De- 


ceafed had  neither  Sword  nor  Piftol  when  he 
went  from  his  Lordfhip's  Houfe  ;  and  that  he 
behaved  himfelf  extremely  well  all  the  Time 
he  was  there. 

The  Poft-boy  teftified,  That  as  he  was 
riding  before  the  Prifoner,  between  T'uxford 
and  Bautree,  a  Stranger  (the  Deceafed)  rode 
up  to  them  upon  the  Gallop,  and  asked  the 
Way  to  Doncafter,  and  then  turning  out  of 
the  Way,  and  riding  fifteen  or  fixteen  Score 
Yards,  he  returned  towards  them  again  upon 
the  Gallop  ;  and  the  Prifoner  faying,  He  be- 
lieved the  Stranger  to  be  a  Highwayman,  he 
anfwered,  He  was  but  a  little  one,  if  he  was 
one  j  but  the  Stranger  putting  into  the  Road 
between  the  Prifoner  and  him  (the  Poft-boy) 
he  was  feared,  and  rode  on  frill  fafter  j  and 
having  galloped  together  about  fix  fcore  Yards, 
the  Prifoner  run  the  Deceafed  through  the 
Body,  who  thereupon  faid,  Lord  have  Mercy 
upon  me  !  What  fb all  I  do  now  ? 

The  Prifoner  demanded,  If  both  the  Poft- 
boy  and  the  Stranger  were  not  better  mount- 
ed than  he  was  ?  To  which  the  Boy  anfwer- 
ed, They  were  both  better  mounted  ;  and 
the  Prifoner  fufpecting  the  Father  of  the  De- 
ceafed inftru&e'd  the  Boy  what  to  fay,  he 
faid,  The  Gentleman  on  the  Judge's  Left 
Hand  made  Signs  to  this  Witnefs,  he  thought : 
But  Mr.  Barugh,  the  Father  of  the  Deceafed, 
protefted  he  made  no  Signals  to  the  Boy. 

Then  the  Prifoner  demanded,  if  there  were 
not  feveral  ether  Tracks  in  the  Road  befide 
that  which  they  were  in  ?  To  which  the  Boy 
anfwered,  There  were  three  Tracks.  Being 
asked  if  the  Stranger  had  Piftols,  he  anfwer- 
ed, He  had  only  a  Whip  ;  adding,  That  the 
Prifoner,  after  he  had  ftabbed  the  Stranger, 
(the  Deceafed)  ordered  him  (the  Poft-boy) 
to  fay  the  Stranger  had  a  Piftol ;  or  he  would 
ftab  him  where-ever  he  met  him. 

Being  asked  if  he  had  not  told  any  body 
that  the  Stranger  had  a  Piftol  ?  he  anfwered, 
Yes  j  he  told  Captain  Tarborongb  fb  j  but  the 
Captain  fhook  him,  and  feared  him,  and  faid, 
He  fhould  be  hanged.  He  confefled  alfo, 
That  he  had  laid  before  the  Juftice  that  the 
Stranger  had  a  Piftol  j  which  he  did,  becaufe 
the  Prifoner  had  thre.itned  to  ftab  him  if  he 
did  not. 

The  Prifoner  demanded,  If  he  did  not  en* 
quire  for  a  Juftice   of  Peace  after  this  Acci- 
dent 
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n".     dent  ?  To  which  the  Poft-boy  anfwered, 
S  Geo   I.  prjfoner  did  ;  and  he  told  him  there  were  two 
s^^m*^  at  Baut.ee ;  and  thereupon  they  rode  thither  ^ 
•    and  Mr.  Lifter  took  this  Witnefs's  Examina- 
tion there  :  After  which  Mr.  Lifter  fent  back 
one   with  the  VVitnefs  f  the  Poft-boyJ  to  lee 
after  the  wounded  Man,  and   make  Hue  and 
Cry  after  him. 

Being  asked  if  the  wounded  Stranger  fell 
immediately  ?  he  anfwered,  He  rode  about 
fifteen  fcore  Yards  after  he  was  ftabbel  ;  and 
that  when  they  came  back  from  the  Juftice's 
with  the  Hue  and  Cry,  there  were  abundance 
of  People  gathered  about  the  Deceafed. 

Being  asked  if  the  Prifbner  called  any 
where  to  bid  the  People  take  Care  of  the 
wounded  Man,  the  Poft-boy  anfwered,  No, 
he  did  not,  though  there  was  a  Town  hard  by. 
Bradley,  the  Conftable  of  Elkesley  (the  Pa- 
rifh  where  this  Accident  happened)  teftified, 
That  the  Place  where  the  Deceafed  was  killed, 
was  in  Sight  of  Eikesley,  and  not  above  twelve 
fcore  Yards  from  it :  That  he  went  to  fee  the 
Corps  at  Five  o'clock  in  ths  Afternoon,  upon 
Midfummer-Day,  being  about  half  an  Hour 
after  this  Accident  happened  -3  but  did  not  fee 
any  Arms  the  Deceafed  had. 

Thomas  Smithy  another  Poft-boy,  teftified, 
That  he  rode  Poft  before  the  Prifbner  be- 
tween Mansfield  and  Nottingham,  and  becaufe 
he  did  not  carry  the  Prifbner  the  Road  he 
liked,  he  damned  him,  and  faid,  He  deferved 
to  be  ftabbed  ;  and  he  would  have  been  glad 
to  get  clear  of  him. 

Other  WitnefTes  teftified,  That  the  Decea- 
fed was  an  honeft  inoffenfive  Man,  and  a  Per- 
lon  of  excellent  Senfe,    and  that  being  fent 
for  into  the  Country  by  his  Aunt,  he  bought 
him  a  Horfe  in  London  for  five  Guineas.  Upon 
which  the  Counfcl  for  the  Profecutors  obfer- 
ved,  He  was  but  ill  equipped  for  a  Highway- 
man, mounted  upon  a  Horfe  of  Five  Guineas 
Price,  and   without  either  Sword  or   Piftol. 
q%e  Pri-       Then  the  Prifbner,  in  his  Defence,  faid,  My 
filter's  De-  Bufinefs  calling  me  into  the  North  about  five 
fence.       Weeks  ago,  I  let  out  on  the  23d  of  June  in 
the  Cambridge  Stage-Coach,  and  got  thither 
about  Nine  that  Evening.    T  had  with  me  a 
Warrant  for  P  oft- horfes  and  Guides  as  far  as 
Durham,  whither  I  was  going  to  Iblicit  my 
private  Affairs,    but  was  unfortunately  pre- 
vented by  this  unhappy  Accident.    On  Satur- 
day the  24th,  between  Twelve  and  One  at 
Noon,  I  got  to  Sfuxford,  and  alighting  at  the 
Poft-houle  there,  ordered  frefh  Horfes  to  be 
got  ready,  and  going  into  a  little  Room  to 
cool  my  lelf,  I  law  Mr.  Kobinfon  the  Poft- 
mafter,  who  told  me  I  fhould  lofe  no  Time 
(while  the  Horfes  were  getting  ready)  if  I 
would  refrefh   my  felf  with  a  little  Victuals 
that  was  then  upon  the  Table ;  upon  which  I 
did  fit  down  with  Mr.  Kobinfon  and  five  or  fix 
other  People,  and  in  that  Time  went  to  the 
Door  two  or  three  Times  to  look  after  my 


two  Miles,  we  were  overtaken  by  a  Perfbn 
Unknown,  who  came  up  full  Speed  between 
me  and  the  Boft-boy  f  who  had  my  Baggage 
behind  him^  and  asks  the  Boy,  Sirrah,  do 
you  know  me  ?  and,  upon  the  Boy's  telling 
him  No,  laid,  that's  well  enough :  And  then 
perfwading  the  Boy  to  ride  a  Race  with  him, 
endeavoured,  by  whipping  his  Mare,  to  force 
him  on.  When  we  came  near  to  Iwiford* 
Bridge,  the  Deceafed  turning  to  me,  asks. 
Sir,  are  you  going  to  Doncafter  ?  To  which, 
from  the  Sufpicion  I  had  already  conceived  of 
him,  I  anfwered,  I  was  not.  After  this,  the 
Deceafed  continued  whipping  the  Boy's  Mare, 
and  bid  him  ride  on,  but  coming  to  the  part- 
ing of  the  Roads  to  Doncafter  and  iVorkfop, 
the  Deceafed  galloped  as  faft  as  he  could  up 
the  Road  to  Workjop,  whilft  the  Boy  and  I 
kept  on  our  Way  in  the  Doncafter  Road  3 
which  the  Deceafed  perceiving,  after  he  had 
galloped  about  fifteen  fcore  Yards  in  the  Road 
he  had  taken,  turned  fhort  and  quitted  it, 
purfued  me  and  the  Poft-boy  crofs  the  Com- 
mon as  hard  as  his  Mare  could  carry  him  j 
and  perceiving  him  coming  again  towards  us 
in  fuch  a  Manner,  I  declared  my  Apprehen- 
fions  to  the  Poft-boy,  That  I  feared  he  was  a 
Highwayman  j  to  which  the  Boy  anfwered, 
that' he'd  warrant  him  a  Rogue,  and  advi- 
fed  me  to  ride  on  as  faft  as  the  Horfes  would 
carry  usj  but  the  Deceafed  being  better 
mounted,  came  up  with  us,  crofting  leveral 
Tracks  5  upon  which  I  pulled  my  Horfe  a  lit- 
tle, and  let  him  come  in  between  me  and  the 
Poft-boy,  who  were  within  two  Horfe-length 
of  each  other,  and  began  again,  his  whip- 
ping the  Boy's  Mare,  and  forcing  him  on. 
This  confirmed  the  Sufpicion  I  had  entertained 
of  him,  that  he  was  a  Highwayman,  and  that 
his  Defign  was  to  force  the  Boy  away  with  my 
Portmanteau,  in  which,  my  Lord,  was  in  a 
manner  my  All  j  and  I  called  out  to  the  Boy 
to  flop,  to  lee  if  the  Deceafed  would  leave  us j 
but  the  Boy  anfwered  he  could  not.  After 
fome  time  the  Boy  recovered  the  Command 
of  his  Mare,  which  gave  me  (who  was  the 
worft  mounted)  an  Opportunity  of  coming  up, 
when  I  difcovered  the  Deceafed  to  pull  fome- 
thing  out  of  his  Pocket  on  the  Right  Side, 
which  he  held  to  the  Boy,  and  bid  him  ride 
on ;  at  which  the  Boy  looked  back,  cal'ed  out 


to  me,  Oh,  Sir !  Come  on,  come  on !  whereupon 
the  Deceafed  turned  towards  me,  and  I  perceiv- 
ing a  Piftol  in  his  Hand,  rode  at  him,  and  the 
Deceafed's  Mare  being  fretted,  turned  again, 
which  gave  me  an  Opportunity  of  wounding 
him.  The  Deceafed  then  rode  backwards  to- 
wards Elkeflcy,  and  after  a  little  turned  again  : 
And  I  hope  upon  fuch  fufpicious  Behaviour  of 
the  Deceafed,  what  I  did  cannot  be  thought  to 
proceed  from  any  previous  Malice  towards  him. 
After  this,  I  told  the  Boy  I  had  wounded 
him,  who  anfwered,  he  s  a  Rogue,  to  be  fure : 
And  I  bid  the  Boy  ride  on  to   the   nearefr 


there  being  Things  of  a  confiderable  Value  in 
it :  And  after  I  had  flayed  there  half  an  Hour, 
and  paid  Eighteen  Pence  for  what  I  had,  I 
was  told  the  Horfes  were  ready,  upon  which  I 
immediately  mounted,  and  purfued  my  Jour- 
ney j  and  when  the  Boy  and  I  had  rode  near 


Portmanteau,  and  order  it  to  be  brought  in,  Juftice  of  Peace.     Immediately  after  the   Ac- 


cident, I  faw  a  Man  under  an  Hedge,  who  I 
thought  might  be  a  Confederate  of  the  De- 
ceafed, and  having  my  Sword  in  my  Hand,  I 
told  him  I  had  wounded  a  Highwav  man,  and 
bid  him  go  and  fee  what  became  of  him :  We 
told  it  alfb  to  leveral  other  People  we  met, 
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721.  particularly  at  Rujfia-Inn,  where  I  ftopt  to  en- 
3eo.  I.  qUjre  for  a  Juftice  of  the  Peace,  and  was  in- 
formed there  was  none  nearer  than  Bautree, 
(th%  Stage  I  was  going)  whither  I  made  all  the 
haft  that  I  could,  and  alighting  at  Mr.  Lifters 
Houfe,  I  acquainted  him  with  what  I  had  done, 
and  furrendred  my  felf. 

But  Mr.  Lifter  being  in  Court,  I  defire  he 
may  be  heard. 
7he  Pri-       Mr.  Lifter  teftified, :  That  the  Prifoner  came 
finer  t       t0  hjm  on,  the  24th  of  June,  informed  him, 
Wtnrjfis.  he  had  wounc[ed  a  Highwayman,  and  defired 
him  to  take  the  Poft-boy's  Examination,  which 
'  he  did';  and  the  Boy  gave  his  Evidence  plain- 
ly and  'freely,  and  was  not  prompted  by  the 
Prifoner,.  or  any  Body  ;   which  Examination 
was  read  in  Court,   being  of  the  following 

Tenour. 

-  a 

Vhc  Poft-  <Z 'be  Information  of  William  Glafeby  of  Tux- 
loys  Ex-        ford  Po/i-boy,  before  Thomas  Lifter,  Efq, 

a™aT,?K       thlS  2*tb  °f  JU"'e  I721, 

William  Glafeby,  aged  about  thirteen  Years, 
Servant  to  Mr.  Rcbt'rt  Robinfcn  Poft-mafter 
of  fuxford,  depofeth,  That  as  he  was  riding 
with  a  Gentleman,  this  prefent  Saturday  the 
24th  of  June  .72 1,. from  his  Matter's  Houfe 
at  cfnxford  towards 'Batitrce,  a' certain  Perfon 
unknown  to  the  Deponent,  did  ride  up  to 
him  in  the  Lane  near  Hbugbton-Yark,  and  bid 
him  put  on  feveral  Time's,  and  whipped  his 
Mare,  and  perfuaded  him  to  ride  a  Race  with 
him,  which  he  refufing,  he  continued  riding 
ftill  along  with  him,  and  asked  the  Gentle- 
man (with  whom  this  Deponent  was  going  to 
Bautree)  if  he  was  going  to  Doiic after ;  and 
upon  his  faying  he  was  not,  the  faid  unknown 
Perfon  turned-up  another  Road,  leading  to- 
wards Work/op ;  but  perceiving  that  this  De- 
ponent,' and  the  faid  Gentleman,  kept  on  the 
direct  Road  towards  Batitree,  he  left  the  Road 
he  had  taken,  and  purfued  this  Deponent  and 
the  Gentleman  with  him,  as  hard  as  his  Horfe 
would  carry  him ;  and  getting  between  this 
Deponent  and  the  Gentleman,  this  Deponent 
perceived  a  Piftol  in  the  Hand  of  the  laid 
unknown  Perfon,  upon  which  he  called  out 
to  the  Gentleman,  0,  Sir  !  Come  on,  come  on  ! 
And  the  faid  Gentleman  coming  up  to  the 
faid  unknown  Perfon,  did,  as  this  Deponent 
believeth,  give  him  a  Wound  with  his  Sword  : 
But  the  faid  unknown  Perfon  did,  after  that, 
purfue  the  Deponent,  and  the  faid  Gentleman, 
a  little  Way,  and  then  turned,  and  this  Depo- 
nent knows  not  what  became  of  him  after, 
but  rid  on  with  the  faid  Gentleman  to  Bautree, 
who  went  immediately  before  Thomas  Lifer, 
Efq;  one  of  his  Majefty's  Juftices  of  the 
Peace,  to  give  him  an  Account  of  the  Mat- 
ter- and  this  Deponent  did  verily  believe  the 
faid  unknown  Peribn  was  a  Highwayman,  and 
had  a  Defign  to  rob  the  laid  Gentleman,  who 
gave  no  Manner  of  Difturbance  to  the  faid 
unknown  Perfon,  before  he  drew  his  Piftol, 
but  rode  peaceably  on  the  Road. 
"  Then  the  Prifoner  defired  the  Court  would 
obferve  the  Difference  between  the  Informa- 
tion the  Poft-boy  gave  before  the  Juftice,  and 
the  Evidence  he  gave  in  Court. 


Captain  Tarboroitgh  alfo  teftified,  That  the    ifzj 
Poft-boy  related  the  Fad  to  him  asit  was  in8~Gt"°-  \ 
the  Information.  LS\*S*' 

Mrs.  Mitrplnn,  who  kept  the  Pofthoufe  at 
Bawtry,  teftified,  That  the  Poftboy  told  her 
the  fame  Story. 

Mr.  Rcresby,  who  went  back  with  the 
Poftboy,  to  find  the  wounded  Man,  ^nd 
make  Hue  and  Cry  after  him,  by  Mr.  Lifter's 
Order,  teftified,  That  the  Boy  gave  him'the 
fame  Account  as  in  the  Information  ;  that  the 
Boy  heard. the  Information  read  over,  and 
faid.it  was  true:  Being  asked,  if  he  was  lure, 
the  Boy  laid,  'hat  the  deceafed  had  a  Piftol? 
he  anfwered,  Yes. 

The  Fact  having  been  committed  in  N6t- 
tinghamfloire,  and  Mr.  Lifter  thinking  it  pro- 
per the  Poft-boy  fhould  give  another  Informa- 
tion 1  before  the  Juftices  of  Peace  of  that 
County,  the  following  Information  was  taktn 
before  Brigadier  Sutton,  John  Digby,  and 
.Leonard  Bmhi.y,  Efqrs;  juftices  of  Peace  of 
the  County  of  Nottingham,  on  the  .25th  of 
June  17,21,  'viz. 

This  Deponent  faith,  That  on  Saturday\he  Mother 
24th  of  this  Inftant  §[«tm,  he  came  out<,ft&lH  Exa™inA~ 
his  ^after's,  Mr.  Robinfons,  the  Poftma;fter  %"  ftbe 
of  tfuxford,  with  a  , Gentleman,  to  ride  Poft 
with  him  to  Bautree,  that  the  faid  Gentleman 
and  this  Deponent  rid  along  the  Road  till  they 
came  to  H-ugbton  Bridge,  near  Elkefley,  at 
which  Place  the  Decealed  Perfon  asked  the 
Gentleman  if  he  was  going  to  Doncafter  t  to 
which  the  Gentleman  anfwered,No:  Whereupon 
the  Deceafed  put  before  the  laid  Gentleman, 
and  asked  this  Deponent,  if  he  knew  him, 
then  went  paft  this  Deponent,  and  rode  up  the 
Road  leading  to  Workfop  ;  but  feeing  the 
faid  Gentleman  and  this  Deponent  continue  in 
the  Road  to  Bautree,  he  came  riding  down  a 
Ley,  and  as  hard  as  he  could,  to  meet  the  laid 
Gentleman  and  this  Deponent,  in  the  faid 
Road  to  Bautree;  whereupon  the  laid  Gentle- 
man faid  to  this  Deponent,  that  he  feared  the 
faid  Deceafed  was  a  Highwayman:  That  the 
laid  Decealed  came  up  with  the  faid  Gentle- 
man and  this  Deponent,  whereupon  this  De- 
ponent's Mare  that  he  rode  on,  run  away  with 
him,  which  he  believes  fhe  did  from  the  De- 
ceafed's  whiping  his  Mare,  for  that  till  that 
Time  Ihe  had  not  run  away  with  him  upon  the 
Road  before  :  And  this  Deponent  faith,  that  as 
his  Mare  was  running  away,  he  looked  behind 
him,  and  faw  in  the  Deceafed's  Hand  fome- 
thing  befides  a  Whip,  which  he  thought  was 
a  Piftol ;  upon  which  this  Deponent  was 
affrighted^  and  called  to  the  Gentleman  to 
come  on,  and  thereupon  the  Gentleman  came 
up  to  the  Decealed,  and  he  faw  the  Gentle- 
man's Sword  in  his.  Hand,  but  cannot  lay  he 
either  faw  him  run  it  into  the  Decealed's 
Body  or  pull  it  out  ;  and  this  Deponent  faith, 
that  afterwards  the  Deceafed  turned  towards 
Elkefley,  but  immediately  turned  back  again 
towards  the  Gentleman  and  this  Deponent, 
and  galloped  after  them  about  fifteen  Score 
Yards,  and  the  Gentleman  bid  this  Deponent 
put  on  as  faft  as  he  could  ;  and  what  became  of 
the  Decealed  afterwards,  this  Deponent  knows 
not :  And  this  Deponent  fays,  that  he  did  not 

appre- 
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*7*»-    apprehend  there  was  arty  Quarrel  betwixt  the  known  rode  forward  without  laying  any  more,    !•?«■ 
^!°;  l-  Gentleman  and  the  Deceafed.  ...  and  took  up  the  Road  that  Jed  to  Etkefley  ,  s  Geo-  l 

Mr.  Pinkney,   one  of  the  faid   Juftices  of  but  when  he  faw  the  Pofter  and  the  Boy  in^/~v~s* 
Peace  teftified,  That  the  the  Coroner  faid  It :  another  Road,  he  turned  down  a  Ley  Land, 


^"V^ 


was  plain  wilful  Murder,  before  he  heard  the 
Evidence  or  had  feen  the  Body. 

Glafeby,  the  Father  of  the  Poft-boy  teftified, 
That  his  Son  told  him  he  thought  the  Deceafed 
was  an  Highwavman. 

Then  the  Earl  of  Litchfield,  the  Lord  Balti- 
more, and  feveral  other  Perfons  of  Quality 
teftified,  That  the  Prifoner  was  a  ibber, 
modeft,  peaceable  Man,  not  given  to  Quarrel. 
Mr.  Goe,  teftified,  that  he  law  the  Priioner's 
Portmantua  packed  up,  and  there  were  in  it 
twelve  Shirts,  and  other  Linnen,  a  fuit  of  black 
Cloaths,  a  Diamond  Ring,  a  Gold  Watch, 
fome  Gold,  Bills  for  200  /.  and  the  Writings 
of  his  Eftate. 
Obfervati-  Then  the  Counfel  fbr  the  Profecutor  ob- 
¥j£.*he  ftrved,  That  it  was  very  ftrange  the  Deceafed 
mould  be  taken  for  a  Highwayman,  having 
no  Arms  and  ufing  no  threatning  Language 


Kings 
Counfel. 


into  the  Road  that  the  Pofter  was  in,  and 
galloped  after  the  Pofter  $  and  when  the  Pofter 
law  the  deceafed  coming  towards  them  again, 
he  faid  to  the  Boy,  It  is  well  if  this  Fellow  be 
not  a  Highwayman :  Arid  further  the  Boy  faith, 
the  Pofter  flopped,  and  came  behind  the 
Man  decealed,  and  took  an  Opportunity  to 
draw  his  Sword,  and  ftabbed  the.  Decealed  a 
little  below  his  left  Shoulder,  and  out  at  his 
left  Breaft  (as  appeared  by  the  Wound  when 
viewed  by  the  Jury).  The  Boy  fays  the  Sword 
was  bloody  from  the  Point,  within  a  Hand's 
Breadth  of  the  Hilt,  and  that  this  was 
done  in  Elkeftey  Field,  where  the  Decealed 
was  found ;  and  further  the  Boy  fays,  that 
when  this  was  done,  the  Pofter  came  up  to 
him  with  his  Sword  in  his  Hand  all  blood/, 
and  bid  him  ride  on  fafter,  and  did  not  put  up 
his  Sword   untill   he  came  to  a  little  Houfe 


At  this  Rate,  any  Man  might  be  run  through  |  called  Kuffia-Inn ;  and  further  the  Boy  lays, 
the  Back  upon  the  Road.  It  was  plain  the  j  that  as  they  rode  along,  the  Pofter  came  up  to 
Boy  was  terrified  by  the  Captain  and  his  (  him,  and  laid,  Sirrah,  did  not  you  fee  a  Piftol 
Friends,  to  fay  what  he  did  before  the  Juftices  |  in  yonder  Fellow's  Hand  ?  and  the  Boy  anfwer- 
of  Peace,  by  that  Expreffion,  tfhat  he  did  not\  ed  he  did  not  -3  but  Sirrah,  faid  he,  if  you  do 
became  vf  the  Deceafed  ,  for  he  not  fay  that  you  faw  a  Piftol  in  bis  Hand,  I  will 


know  what 

had  owned  he  knew  what  became  of  him, 
S'bat  be  cryed  out,  Lord  have  Mercy  upon  me, 
when  he  fell,and  afterwards  he  faw  him  lye  dead 
in  a  Barn  at  Elkcfley  j  and  if  his  Evidence  was 
different,  greater  Regard  was  to  be  had  to  what 
he  teftified  in  Court,  than  what  he  faid  under 
the  Terror  and  Surprize  he  was  in,  before  the 
Juftice  of  Peace  j  and  admitting  the  Latter 
was  to  be  believed,  even  thole  Informations 
did  not  fhew  there  were  any  Threats  or  Vio- 
lence ufed  by  the  Deceafed,  that  could  juftifie 
v  the  running  him  through  the  Back  in  fo  barbar- 
ous a  Manner,  and  then  leaving  him  to  perifh 
without  taking  any  Manner  of  Care  of  the 
wounded  Man,  though  he  fell  in  the  frifoner's 
Sight.  The  frifoner  might  have  gone  to 
Elke/ley,  a  Town  juft  by,  and  have' enquired 
For  ajuftice  of  Peace,  and  needed  not  have 
travelled  five  or  fix  Miles  farther  to  meet  with 
one  ;  but  this  he  did,  that  he  might  have  an 
Opportunity  of  terrifying  the  Poft-boy,  and 
inftru&ing  him  what  to  fay.  It  was  evident 
the  Decealed  had  no  Arms,  for  none  were  found 
upon  him  after  he  was  dead. 
Vhe  Cm-  The  Coroner  depoied,  That  the  Boy  tefti- 
ner's  Evi-  fied  before  him,  that  the  Prifoner  threatned 
dence-  him,  and  he  might  lay  when  he  came  toElkefley, 
that  if  the  Fact  appeared  to  be  as  it  was  re- 
prefented  to  him,  it  was  wilful  Murder  ;  but 
a  Jury  was  fworn,  arid  the  Witnefs  fairly  ex- 
amined before  any  Verdid:  was  given :  Here 
the  Boy's  Examination  before  the  Coroner  was 
read,  and  was  as  follows,  njiz. 

William  Glafeby,  a  Boy  of  thirteen  Years  of 
Age,  13c.  Guide  to  a  Gentlemari  that  was 
riding  Poft,  1  weareth,That,  as  they  were  riding 
towards  Bautree,  at  a  Place  called  Twiford 
Bridge,  a  Gentleman  unknown  came  gallop- 
ing after  them,  and,  at  the  Place  aforelaid, 
came  up  and  asked  the  Gentleman  that  was 
riding  Poft,  if  he  was  fax  Done  after  ?  and  the 
Gentleman  anfwered  No :  Then  the  Feirfbn  un^ 
No.  29. 


ft  abb  you  wheiefoever  I  meet  you  ;  and  further 
the  Boy  fays^  that  the  Pofter  as  they  rode 
along,  kept  telling  him  what  he  fhould  fay 
when  ne  came  before  a  Juftice  of  Peace  ;  ancl 
when  they  came  at  Bautree,  he  had  the  Boy 
before  ihomas  Lifter,  Efq;  one  of  his  Majefty's 
Juftices,  to  be  examined  ;  but  the  Boy  upon 
Oath  fays,  that  he  was  fo  frightned,  knowing 
that  the  Pofter  had  ftabbed  the  other  Gentle- 
man, that  he  durft  not  fpeak  the  Truth,  be- 
caule  he  had  fb  threatned  him  of  his  Life,  if 
he  did  not  lay  as  he  had  told  him,  and  when 
they  came  before  Mr.  Lifter,  the  Boy  Owns 
he  did  fay,  that  he  faw  a  Piftol  in  the  De- 
ceafed's  Hand  ;  but  what  he  faid  there,  he 
owned  was  out  of  Fear  of  the  Pofter,  beciufe 
he  was  there  prelent ;  but  now  he  actually 
declares  that  what  he  fwore  there,  was  not 
true  upon  the  Piftols  account,  for  he  lays, 
that  he  did  not  fee  any  Piftol  in  the  Deceafed's 
Hand,  and  he  fully  believes,  that  he  had  no- 
thing in  his  tiand  but  his  Hand-Whip  :  And 
further  the  Boy  fays,  that  the  deceafed  Gentle- 
man gave  no  manner  of  Abule  to  the  iofter, 
nor  faid  any  Thing  to  him,  either  more  or  lefs, 
when  he  came  up  to  h>m  the  fecorid  Time,  but, 
he  thought,  had  a  Mind  to  ride  along  with  them 
to  Bautree,  he  being  a  Stranger  to  the  Road. 
The  Coroner  being  asked  Whether  this  was 
drawn  tip  when  he  took  the  Inquifition,  or 
afterwards  from  his  Minutes  ?  the  Coroner 
anfwered,  from  his  Minutes  afterwards  -3  and 
being  asked  for  his  Minutes,  laid  they  were 
at  Home. 

Then  the  Judge  reproved  the  Coroner  for 
not  drawing  up  the  Inquifition  when  he  took 
it,  but  trufting  to  his  Minutes,  which  ought 
never  to  be  pradtifed  in  fuch  Cafes. 

The  Priioner's  Counfel  Obferved  afterwards, 
That,  if  the  Evidence  the  Poft-boy  gave  be- 
fore the  Juftices  of  Peace  was  true,  the  Cafe 
did  not  come  within  the  Statute  of  Stabbing  : 
io  Y 


oio 


A  CRITICAL   REVIEW  of 


l7zi-    for  by  this  Evidence  It  appeared  the  Deceafed 
fjf!^  had  a  Piftol  in  his  Hand,  which  was  equiva- 
V/^^V^  lent  to  the  having  a  Weapon  drawn. 
Judge  Judge  Povoel  proceeding  to  fum  up  the  Evi- 

Sfrtffau  dence  faid>  Thac  the  Deceafed  by  his  iniPru" 
*/*£*  wdent  Conduct  in  galloping  up  to  the  Prifoner, 

and  then  coming  up  a  fecond  Time  and  put- 
ting between  him  and  the  Poft-Boy,  had  gi- 
ven Ground  of  Sufpicion,  and  he  mould  in  the 
like  Circumftances  have  thought  his  Pocket  in 
Danger,  and  might  have  been  tempted  to 
ftrike  fuch  a  one ;  but  the  Stabbing  him  was 
a  ralh  Action :  However  he  directed  the  Jury 
to  bring  it  in  common  Manflaughter,  and  not 
Manflaughter  upon  the  Statute,  which  was 
Felony  without  Benefit  of  Clergy. 

The  Jury  being  withdrawn,  after  a  fhort 


Recefs,    brought  in    the  Prifoner    guilty  of   i-<  - 
Murder;  but  the  Judge  telling  them,   That8Geo1- 
could  not  be  upon  this  Indictment,  the  Prifb-  'w^v^>-^ 
ner  being  indicted  on  the  Statute  of  Stabbing, 
the  Jury  laid,  they  found  him  Guilty  of  the 
Charge   in   the  Indictment:   But  the  Judge 
prevailed  on  them  at  length  to  find  the  Mat- 
ter fpecially  for  the  Opinion  of  the  Judges; 
and  as  Mr.  Juftice  Pcwel  himfelf  was  of  Opi- 
nion, the  Fact  was  but  common  Manflaughter,  A  Special 
I  prefume  his  Brethren  were  of  the  lame  Opi- lcrAid' 
nion,  which  brought  off  the  Captain  ;    for 
though  the  Widow  of  the  Decealed  lodged 
her  Appeal,  this  cculd  not  affect  the  Prifoner, 
after  he  was  adjudged  to  have  been  guilty  of 
Manflaughter;  though  the  Appeal  would  have 
lain,  if  the  Prifoner  had  been  acquitted. 


Irial  of 
Adams 
WLong 


v^-V^-1 


9GJ"n.The  Trial  of  Thomas  Mac   Adams  Soldier,  and 9&£i. 
James  Long  Corporal,   in  Colonel  Hamiltoris* 
Regiment  of  Foot,  for  Murder,  before  the  High 
Court  of  Admiralty  in  Scotland,  on  the  17  th  of 
September,  1735.     9  Geo.  II. 


Charge:      T*  H  E  Information  charged  the  Prifoners 
X    with  the  Murder  of  Hugh  Frazer  the 
younger,  of  Belnain,  Merchant  of  favernefs, 
in  Manner  following,  viz. 

That  on  the  4th  of  June  laft,  the  laid 
Hugh  Frazer  being  then  with  fbme  others, 
all  them  unarmed,  in  an  open  Boat  upon  the 
High- Seas  off  the  Shore  of  Nairn,  in  Profe- 
cution  of  their  lawful  Bufinefs,  and  offering 
Violence  or  Difturbance  to  no  Man,  were 
made  up  to  by  the  Cujlom-Houfe  Boat,  having 
on  Board  feveral  Perfbns,and  amongft  thefe  the 
Pannels(the  Prifoners)who  upon  theirfirftAp- 
pearance  were  difcOvered  to  be  armed  withGuns 
icrewed  Bayonets,  and  which  Guns  afterwards 
appeared  to  have  been  charged,  and  were  then 
cocked  and  levelled  againft  that  Part  of  the 
other  Boat  where  the  Defunct  ftood :  That 
upon  the  two  Boats  coming  clofe  together, 
and  fb  foon  as  the  laid  ithomas  Mac  Adams 
and  James  Long  came  within  reach,  without 
giving  the  leaft  Intimation  of  their  Defign, 
other  than  what  was  to  be  dreaded  from  their 
outward  Appearance,  and  without  demanding 
or  endeavouring  to  force  Admittance  into  the 
other  Boat,  the  firft  Salutation  given,  was  a 
Thruft  by  each  of  the  faicl  Pannels  with  their 
fcrewed  Bayonets  againft  the  Defunct,  who 
then  unluckily  happened  to  ftand  on  the  Side 
of  the  other  Boat  oppofite  to  them ;  though 
at  the  fame  Time  it  is  faid  in  the  Libel,  and 
will  be  proved,  that  how  loon  the  two  Boats 
came  fb  near  as  to  be  in  fpeaking  Terms,  the 
Defunct  called  out  to  the  Pannels  to  ule  no 
Violence,  and  not  to  fire,  for  that  he  and  the 
others  in  Company  with  him  were  in  their 
Will.*  Notwithstanding  of  which,  the  Pannels 
in  Execution  of  their  premeditate  Malice,  and 


contrary  to  the  Advice  of  their  own  Compa- 
nions, did  without  the  leaft  Provocation,  Re- 
flftance,  or  fo  much  as  attempting  to  board 
the  other  Boat,  begin  the  Attack  in  manner 
libelled,  and  by' thefe  two  Thrufts  would  then 
have  undoubtedly  bereaved  the  Defunct  of 
his  Life,  had  he  not  found  means  to  evade  the 
Thrufts,  at  the  fame  time  catching  hold  of 
the  two  Guns,  and  holding  them  up,  fo  as  to 
prevent  Mifchief  in  cafe  they'  had  difcharged 
them;  and  in  the  Struggle,  which  enfued  up- 
on this,,  the  two  Pannels  endeavouring  to  pult 
away  and  recover  the  Guns,  and  the  Defunct 
having  his  Gripe,  the  Cuftom-HoufeBoat  being 
then  on  float,  the  Defunct  was  either  pulled 
or  forced  to  ftep  into  the  Cuftom-Hottfe  Boat, 
not  daring  to  let  go  his  Hold  of  the  Guns, 
and  ftand  in  Chance  of  other  two  Thrufts ;  in 
which  Struggle,  or  by  the  Motion  of  the 
Boats,  all  the  three  fell  to  the  Ground: 
Whereupon  the  faid  Thomas  Mac  Adams  did 
deliberately  unferew  the  Bayonet  from  off  his 
Gun,  and  therewith  gave  the  Defunct  a  mor- 
tal Wound  in  the  Breaft,  of  which  he  imme- 
diately fell  down,  and  probably  would  have 
died  :  But  the  Pannels,  not  fatisfied  with  the 
Barbarity  already  committed,  and  in  further 
Profetution  of  their  premeditated  Defign  to 
Murder,  did  in  a  moft  cruel  and  barbarous 
manner,  tofs  the  Defunct,  then  in  a  helplefs 
Condition,  over  board  into  the  Sea;  and  upon 
his  catching  hold  of  his  own  Boat,  and  en- 
deavouring lb  to  fave  himfelf  from  drowning, 
the  Pannel  Jaims  Long  ftruck  him  down  with 
his  Gun  with  fuch  Violence,  that  the  Iron 
Ram-rod  was  broke  by  the  Force  of  the 
Stroke;  of  the  which  Wound  and-  Stroke  the 


Defunct  died  in  a  few  Minutes, 
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up  into  his  own  Boat.  From  all  which  the 
Libel  concludes  moft  relevantly,  That  the  Pan- 
nels  and  each  of  them  are  Guilty,  Adtors  art 
and  part  of  the  Crime  of  Murder  with  which 
they  are  charged,  and  ought  therefore  to  un- 
derly  the  Pains  of  Law. 

The  Pannels  (the  Prifbners)  in  their  De- 
fence faid,  That  they  bore  no  Malice  to  the 
Deceafed,  nor  had  any  Intention  to  kill  him, 
or  any  Perfbn  whatever :  And  mould  it  be 
proved,  as  they  believed  it  would  not,  that 
any  Stroke  or  Blow  was  given  by  either  of 
them  to  the  Deceafed,  of  which  he  might  af- 
terwards die  ;  it  was  done  in  their  juft  and 
lawful  Defence,  and  confequently  was  not 
Murder- 

The  Judge  of  the  Admiralty  having  con- 
fidered  the  faid  Libel  (or  Charge)  and  the 
Pleadings  thereupon,  find  the  Libel,  That  the 
Pannels  (the  Prifbners)  or  either  of  them, 
did  kill  Hugh  FraZer,  Relevant  to  infer  the 
Pains  of  Death,  and  Confifcation  of  Move- 
ables :  And  fuftain  the  Defence  of  Self-De- 
fence  proponed  by  the  Pannels,  That  the  kil- 
ling the  faid  Hugh  Frazer  by  the  Pannels  j  or 
either  of  them,  was  in  the  necefTary  Defence 
of  their  Lives,  and  repells  the  whole  other 
Defences  proponed  by  the  Pannels. 

The  Witneffes  for  the  Profecutors  teftified, 
That  the  King's  or  Cuftom-Houfe  Boat  came 
up  with  the  Boat  wherein  the  Deceafed  Hugh 
FraZer  was,  on  the  4th  oijune  laft :  That  in 
FraZer  s  Boat  there  were  thirteen  Men,  and 
in  the  King's  Boat  feven  Men  and  three  Sol- 
diers,   whereof  the    Prifbners   Thomas  Mac 
Adams  and  James  Long  were  two :  That  when 
the  two  Boats  met,  the  Prifbners  had  their 
Bayonets  fcrewed  upon  their  Muskets,  and  le- 
velled them  towards  that  Part  of  the  Boat 
where  Hugh  Frazer  flood;    whereupon   he 
called  out  to  the  Soldiers  not  to  fire,  for  that 
he  and  the  reft  in  the  Boat  with  him  were  at 
their  Wills;  but  the  Soldiers  never  the  left 
threatned  to  fire :  Whereupon  Hugh  FraZer 
Handing  on  the  Side  of  his  Boat,  took  hold 
of  the  Muzzles  of  the  Muskets  in  the  Hands 
of  the  faid  Long  and  Adams,  and  they   en- 
deavouring to  difengage  their  Pieces,  pulled 
FraZer  into  the  King's  Boat,  when  a  Wave 
of  the  Sea  raifing  up  the  King's  Boat,  they 
all  three  fell  down  in  the  Bottom  of  it,  and 
FraZer  happening  to  fall  upon  Long  the  Cor- 
poral, and  Mac  Adams  by  the  Side  of  Long, 
he  faid  to  Mac  Adams,  Why  don't  you  ftick  or 
fiab  the  Man  above  me  ?  and  thereupon  Mac 
Adams  unfcrewed  his  Bayonet  from  the  Muz- 
zle of  his  Piece,  and  thruft  it  into  Hugh  Fra- 
Zer's  Breaft,  who  getting  up  after  he  had  re- 
ceived the  Wound,  Long  alfb  got  up  after 
him,  and  pufhed  FraZer  over  the  Boat-Side 
into  the  Sea,  and  as  he  was  falling  Long  ftruck 
him  with  that  Violence  with  his  Musket,  that 
the  Iron  Ram-rod  and  the  Stock   was  broke; 
and  that  Hugh  Frazer  being  taken  out  of  the 
Water  died  immediately  after:  That  this  Vio- 
lence occafioned  fbme  to  ftep  out  of  Frazer  s 
Boat  into  the  King's  Boat  to  prevent  further 
Mifchief,  and  one  Kinman  took  a  Blunder- 
bufs  out  of  the  Hand  of  Mr.  tfownfioend  a 
Land- Waiter,  and  threw  it  into  the  Sea  :  But 
before  the  Soldiers  wounded  Hugh  Frazer 


no  Perfbn  went  on  Board  the  King's  Boat,  or     1735- 
offered  to  make  any  Defence,  but  f  ubmitted  9  Gec- l  r 
to  the  King's    Officers ;   nor  was  there  any  *^*- 
other  Arms  on  Board  FraZcrs  Boat  but  two 
or  three  Swords,  and  a  broken  Piftol. 

Other  Witneffes  depofed,  That  when  the 
King's  Boat  came  near  Frazer  s  Boat,  Hugh 
FraZer  called  to  the  Soldiers  to  ufe  no  Vio- 
lence, for  they  were  willing  to  permit  thofc 
in  the  Cuftom-Houfe  Boat  to  feize  what  Goods 
were  on  Board  ;  however,  when  the  King's 
Boat  lay  afide  the  other  Boat,  the  Soldiers, 
who  had  their  Muskets  cocked,  and  Bayonets 
fcrewed  upon  therri,  pufhed  at  Hugh  FraZer 
with  their  Bayonets,  who  catching  hold  of 
the  Muskets  that  were  in  the  Hands  of  the 
Prifbners  Long  and  Adams,  they  endeavoured 
to  difengage  and  recover  their  Muskets,  and 
in  the  Struggle  pulled  Hugh  Frazer  into  the 
King's  Boat,  who  was  killed  in  the  manner 
the  former  Witneffes  teftified. 

Another  Witnefs  depofed,  That  there  were 
on  Board  the  Boat  where  Hugh  FraZer  wass 
nine  Hogfheads  and  a  broken  half-Hogfhead  : 
That  the  half-Hogfhead  contained  Wine,  but 
what  Liquor  was  in  the  other  Hogfheads  he 
knew  not ;  but  they  were  taken  in  at  <£arbat- 
nefs,  and  were  intended  to  be  landed  on  the 
Murray  Side  of  the  Frith,  near  the  Place 
where  FraZer' s  Boat  was  when  the  King's 
Boat  came  up  with  them. 

On   the  other  hand,  a  Witnefs  called  by  ttitneffet 
the  Prifoners  (who  was  one  of  the  Crew  be.forthePri- 
longing  to  the  Cuftom-Houfe  Boat)  teftified,^1"1' 
That  when  the  King's  Boat  approached  the 
Boat  where  the  Deceafed  Hugh  Frazer  wasj 
fbme  of  FraZer  s  People  threatned  to  do  thofe 
in  the  King's  Boat  a  Mifchief,  if  they  came 
any  nearer;  and  as  foon  as  the  King's  Boat 
came  up  clofe  to  the  other  Boat,  Hugh  Fra- 
Zer jump'd  into  the  King's  Boat,  and  laid 
hold  of  the  Prifbners  Muskets  which  they 
held  in  their  Hands,with  the  Butt  Ends  in  the 
bottom  of  the  Boat ;  and  before  this  there 
was  no  Violence  or  Thrufts  offered  by  the 
Soldiers,  for  tfownjhetid  the  Land-Waiter  had 
cautioned  the  Soldiers  to  offer  no  Violence : 
That  Hugh  Frazer  feizing  the  Muskets  in  the 
Soldiers   Hands,    occafioned   a    Struggle,    in 
which  all  three  of  them  fell  to  the  bottom  of 
the  Boat;  and  that  during  this  Scuffle,  one 
Mackinnan,  who  belonged  to  Fraze/s  Boat, 
entered  the  King's  Boat  with  a  Piftol,  with 
which  he  ftruck  fownfloend  the  Land- Waiter 
over   his  Head,    and   infulted  him  till    two 
others  in   the  King^s  Boat  came  to  his  AfTi- 
ftance,  and  wrefted  the  Piftol  out  of '  Mackin- 
n.ans  Hand,  and  blew  the  Prime  out  of  the 
Pan,  the  Piftol  being  whole  and  prepared  for 
firing  :  Adding,  that  the  Deceafed  Hugh  Fra- 
zer fell  over-board  after  he  got  up ;  but  he 
did  not  fee  the  Soldiers  ufe  any  Violence  to 
him  which  could  occafion  it. 

Zotvtijbend  the  Land-Waiter  himfelf  de- 
pofed, That  the  King's  Boat  coming  up  with 
Frazer  s  Boat  on  the  4th  of  June  laft,  he 
(the  Deponent)  required  Accefs  to  PraZers 
Boat,  but  was  rcfufed  and  threatned  by  forrie 
of  FraZe/s  People,  if  they  attempted  to 
come  on  Board  ;  and  that  Hugh  Frazer  jum- 
ped out   of  his  own  Boat  into  the  King's 
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Boat,  and  feized  tiie  Muskets  in  the  Soldiers 
Hands,  as  the  laft  Witnefs  depofed,  and  all 
three  fell  to  the  bottom  of  the  Boat ;  and 
during  this  Struggle  Mackinnan  alfo  entered 
the  King's  Boat  and  knocked  him  (the  Wit- 
nefs) down  with  a  Piftol,  and  abufed  him  till 
two  in  the  King's  Boat  came  to  his  Affiftance, 
and  wrefted  the  Piftol  from  Mackinnan-,  and 
that  two  others  entered  the  King's  Boat  with 
Mackinnan. 

That  Hugh  FraZer  received  a  Wound  in 
his  Breaft,  of  which  he  died ;  but  how  he 
came  by  that  Wound,  or  who  gave  it  him,  he 
knows  not. 

ifilliam  Ogilvy,  Tide-Surveyor  of  the  Cu- 
ftoms  at  Inverness,  teftified,  That  he  applied 
to  Captain  Cofield  of  Colonel  Hamilton's  Re- 
giment^ to  allow  him  a  Corporal  and  two 
Soldiers  to  go  on  Board  the  King's  Boat,  ha- 
ving received  Information  that  a  Ship  was  ex- 
pected upon  the  Goaft,  wherein  were  ibme 
run  Goods  $  and  thereupon  Captain  Cofield 
gave  Orders  that  Corporal  Long,  Thomas 
Mac  Adams,  and  John  Broad  mould  wait  the 
Deponent's  Orders,  and  go  on  Board  the 
King's  Boat  when  required  j  and  that  he 
thereupon  ordered  them  to  go  on  Board  the 
King's  Boat. 

John  Broad  the  Soldier  depofed,  That  he 
was  ordered  on  Board  the  King's  Boat  with 
Long  and  Adams,  as  the  laftWitneffes  teftified  -3 
and  that  the  King's  Boat  coming  up  with  the 
Boat  in  which  was  the  Deceafed  Hugh  Fra- 
Zer and  fome  other  Merchants,  the  Cuftom- 
houfe  Officers  were  refuted  Accefs,  and  threat 


Whereupon  the  Judge  of  the  Admiralty     1:-5;r 
pafled  the  following  Sentence,  viz.  That  the  ^T^J 
laid  <thomas  Mac  Adams  and  James  Long,  be  ^sTtt 
taken  from  the  Tolbooth  at  Edinburgh;  to  the  cf  Death, 
Sands  of  Leith,  within  the  FIood-Markj  ort  ' 
the  third  IVednefday  of  November  next,  be- 
ing the  19th  of  the  faid  Month,  betwixt  the 
Hours  of  Two  and  Four  in  the  Afternoon, 
and  there  hanged  by  the  Neck  on  a  Gibbet 
till  they  be  dead  ;  and  ordains  all  their  Move- 
ables, Goods  and  Gear,  to  be  efcheat,  and  in 
brought  to  his  Majefty's  Ufe. 

The  Prifbners  James  Lcng  and  tfhomas  Mac 
Adams,  appealing  to  the  Court  of  Jufticiary 
againft  this  Sentence  of  the  Court  of  Admi- 
ralty, fet  forth,  That  the   faid  James  Long^",  Pr'f°- 
was  Corporal,   and  the    faid    tthomas    Mac^lJ^'J' 
Adams  a  Centinel  in  Colonel  Archibald  Hamil-  Court  of 
0  n's  Regiment  of  Foot,  which  at  the  Time  Justiciar} 
mentioned  in  the  Indictment  lay  at  Invernefs,u 'MP11** 
and  were  ordered  by  their  Superionr  Officers  u^ceen' 
to  go  along  with  certain  Officers  of  the  Cu- 
ftoms  in  the  Execution  of  their  Duty,  and 
for  the  Difcovery  of  Goods  fuppofed  to  be 
run :  That  upon  the  4th   Day  of  June  laft 
in  the  Afternoon,  the  King's  Boat,  on  Board 
of  which  the  Complainers  were,  •  gave  Chafe 
to,  and  came  up  with  a  fmall  Boat  wherein 
the  Defunct  Hugh  Frazcr  was  with  feveral 
others  :  That  the  Officers  having  demanded  Ac- 
cefs to  fearch  the  Boat,   the  fame  was  not 
only  refufed,  but  certain  Ferfbns  in  the  other 
Boat  threatned,  that  if  the  Officers  did  not 
leave  them,  they  fhould  meet  with  a  Mifchief : 
That  the  King's  Boat  with  ten  Men  on  Board, 
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ned  if  they  attempted    to    board   FraZer's  I  having  come  up  along  the  Side  of  the  other 
Boat  j  and  when  the  King's  Boat  came  clofe  to  I  Boat  in  which  there  were  a  greater  Number 


them,  the  faid  Hugh  Frazer  jump'd  on 
Board  the  King's  Boat:  And  that  he  (.the  De- 
ponent) was  attacked  at  the  fame  Time  by 
fome  of  the  People  of  FraZer's  Boat,  who 
endeavoured  to  wreft  his  Arms  from  him ;  and 
during  this  Struggle,  he  did  not  obferve  what 
became  of  Hugh  FraZer  and  the  other  two 
Soldiers. 

Two  more  of  the  Crew  belonging  to  the 
King*s  Boat  confirmed  the  Teftimony  of  the 
two  laft  WitnefTes. 

Then  Brigadier  John  Moyle,  Commander 
in  Chief  of  the  Forces  in  North-Britain,  de- 
pofed, That  he  had  Orders  to  command  the 
Troops  there,  that  they  fhould,  when  required, 
give  Affiftance  to  the  Officers  of  the  Revenue 
in  feizing  of  Goods  offered  to  be  run :  And 
that  when  a  Soldier  upon  his  Duty  is  invaded, 
and  an  Attempt  made  to  difarm  him,  if  fuch 
Soldier  fhall  willingly  part  with  his  Arms,  and 
not  ufe  his  beft  Endeavours  to  have  the  free 
Ufe  of  them,  fuch  Soldier  is  liable  to  be  pu- 
nifhed  with  Death,  by  a  Court  Martial 

Major  Mordecai  Abbot,  and  Major  Edward 
Pole,  confirmed  the  Evidence  of  the  Brigadier. 
The  jury  having  duly  confidered  the  Evi- 
dence, unanimoufly  find  it  proved,  that  the 
PanneJs  (the  Prifbners)  Thomas  Mac  Adams, 
and  James  Long,  are  both  Guilty,  art  and 
part,  of  killing  Hugh  Frazer;  and  by  Plurality 
of  Voices  do  not  find  the  Defences  for  the 
faid  Pannels  proved,  viz.  That  the  killing 
the  faid  Hugh  FraZer  was  in  the  neceffary 
Defence  cf  their  Lives. 


of  Men  (they  being,  as  it  now  appears,  Thir- 
teen in  all)  the  Deceafed  Hugh  FraZer  did 
without  any  Provocation  jump  into  the  King's 
Boat,  and  did  immediately  catch  hold  of  the 
Muzzles  of  the  two  Pieces  in  the  Hands  of 
the  two  Complainers,  thereby  endeavouring  to 
difarm  them  ;  that  in  this  Struggle  the  Com- 
plainers endeavouring  to  keep  their  Arms, 
and  the  Deceafed  to  difarm  them,  all  the  three 
fell  to  the  bottom  of  the  Boat :  That  the  De- 
fund  was,  prefently  after  his  jumping  into  the 
King's  Boat,  followed  by  three  other  Perfbns 
from  the  other  Boat,  one  of  which,  Evan 
Mac  Kinnan,  knocked  down  one  of  the  Offi- 
cers with  the  Butt  End  of  a  Piftol  which  he 
brought  with  him,  and  wrefted  a  Blunderbufi 
out  of  the  Hands  of  the  faid  Officer,  and 
threw  the  fame  into  the  Sea,  and  the  others 
attacked  the  other  Perfbns  in  the  King's  Boat, 
and  would  in  all  Probability  have  been  fol- 
lowed by  all  thofe  aboard  the  other  Boat ;  and 
that  poffibly  the  Defunct  might  receive  a 
Wound  in  this  Scuffle.  And  further  the  Com- 
plainers reprefented,  That  by  the  Statute  14 
Car.  II.  cap.  II.  Officers  of  his  Majefty's  Cu- 
ftoms  and  their  Deputies,  are  authorized  to 
go  aboard  any  Ship  or  Veflel  to  fearch  for, 
and  feize  prohibited  and  uncuftomed  Goods, 
as  the  faid  Act  particularly  directs,  and  a  Pe- 
nalty is  thereby  inflicted  upon  every  Perfbn 
who  fhall  refift,  abufe,  beat,  or  wound  any 
Officers  in  the  Execution  of  their  Office,  or 
fuch  as  fhall  act  in  their  Aid  or  Affiftance, 
either  on  Board' any  Ship  or  Veflel,  or  upon 
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1 7 3 5 -     the  Land  or  Water.    And  likewife  by  the 
^^  fame   Statute  Seft.  3.  it  is  enacted,  That  all 
Officers   belonging  to  the   Admiralty,   Cap- 
tains and  Commanders  of  Ships,  Forts,  Caf- 
ties,  and  Bbek-houfes ;  as  alfb  all  Juftices  of 
the  Peace,    Mayors,   Sheriffs,   Bailiffs,  Con- 
ftables,    Head  boroughs,   and  all  the  King's 
"Magiftrates,  Officers,  Minifters,  and  Subjects 
whatsoever,  whom  it  may  concern,  fhalJ  be 
aiding  and  affifting  to  all  and  every  Perfon  or 
Perfons,  which  are  or  mall  be  appointed  by 
his  Majefty  to  manage  his  Cuftomsj  and  their 
refpective   Deputies   in  the  due  Execution   of 
all  and  every  A  &  and  Thing,  in  and  by  this 
Act  required  and  enjoined  j  and  all  fuch  who 
fhall  be  aiding  and  affifting  unto  them  in  the 
due  Execution  thereof,  fhall  be  defended  and 
Saved  harmlefs   by  Virtue  of  this   Act :  All 
which  Particulars  ftand  further  confirmed  by 
the   Writs  of  Affiftance   granted  to  the  Offi- 
cers of  his  Majefty 's  Cuftoms,  and  which  very 
Writs  are    founded  upon   the  above-recited 
Statute,   and  the  other  fubfequent   Acts   of 
Parliament  which  are  relative   thereto ;  and 
where  a  Number  of  Men  enter  by  Violence, 
any  Houfe  or  Ship  to  difarm  the  Perfons  with- 
in or   on  Board,  and  deprive   them  of  their 
Liberty,  they  cannot  know  what  further  Vio- 
lence was  intended  to  them  •  and  therefore  at 
this  Attempt  the  Right  of  Self-Defence  be- 
gins.    From  all  which   the  Complainers  con- 
cluded, That.  as  the  King's  Boat  was  Unlaw- 
fully invaded,  thev  who   were  aboard  of  the 
■fame,  might  refift'the  Invaders,  especially  fee- 
ing they  had   Reafbn  to   be  afraid   of  their 
Lives,  after  being  mattered  and  difarmed;  and 
did  therefore  crave,  That  the  Court  would 
luftain  their  Defence  arifing  from  the  Facts 
above-mentioned,  <vtZ.    That  they   being   a- 
•board  the  Cnfiom-hoiife  Boat,  in  order  to  give 
their  Affiftance  to  the  Officers  of  the  Cuftoms 
in  the  Execution  of  their  Duty,  the  Boat  was 
forcibly  invaded  and  entered  into  by  the  De- 
funct and  his  Accomplices,  and  all  or  forrie  of 
the  Perfons  therein  violently  attacked  ;  and 
that  in  their  faid  Scuffle  the  Slaughter  mentio- 
ned in  the  Libel  enfued,  Relevant  to  Affoil- 
zie  the  Complainers  :  Notwithstanding  where- 
of, the  faid  Judge  did  pronounce  the.  above- 
faid  Interloquitor,  and  remit  them  and  either 
of  them  with  the  Libel  and  Defence,   and 
the  feveral  Circumftances  and  Qualifications  of 
the  Defence,  and  the  Facts  alledged  on  by  the 
'Purfuers   for    the    eleiding    thereof  to   the 
Knowledge  of  an  Affize,  and  has  alfb  fince 
pronounced  Sentence  of  Death   againft  the 
Complainers:  From  all  which  their   Reafons 
of  Sufpenfion   will    manifeftly  appear.     For 
Primo,  h  might  eafily  appear  by  the  Fact,  as 
laid  in  the  Libel,  that  this  -Homicide  was,  at 
the  very  worft,  Homicidiura  in  Rixa  ccmmif- 
fum;  and  feeing  by  the  many  Circumftances 
which  accompanied  it,  it  might  be  Relevant 
upon  the  Proof,  that  there  was   no  Malice 
even  antecedent  to  the  Blow  ;  and  therefore 
this  Libel  ought  not  to  have  been  fuftained  to 
infer  the   ordinary  Pain,  unlefs  it    had   been 
burdened  with  a  Proof  of  the  Defign  of  kil- 
ling.     2do,  The  Relevant   Defence    above- 
mentioned,  pled  for  the  Complainers,  was  re- 
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peJled  by  the  faid  Interloquitor,  feeing  no-  1 " 5 5- 
thing  was  fuftained  to  them  but  fingly  this  9  Geo.  II. 
Defence,  That  the  killing  the  faid  Hugh  Fra-  s"^v^ 
Zer  by  the  Pannels  or  either  of  them,  was  in 
the  necefTary  Defence  of  their  Lives^  and 
their  other  Defences  were  repelled:  Whereas 
it  ought  to  have  been  explicitly  fuftained  to 
them,  That,  the  Boat  in  which  they  were  be- 
ing forcibly  and  violently  invaded,  and  they 
in  the  utmoft  Danger  of  being,  difarmed  and 
deprived  of  their  Liberty,  they  were  at  Li- 
berty to  repel  Force  by  Force,  though  this 
fhould  terminate  in  the  Death  of  theAggrefTor; 
in  the  fame  Manner  as  a  Man  attacked  on  the 
the  Highway  or  in  his  Houfe,  may  lawfully 
defend  his  Poifcffion,  if  the  Aggreffor  obfti-  , 
nately  perfifts  in  his  Invafion  ;  wherefore  the 
Interloquitor  ought  not  to  have  been  reftricted 
to  the  necefTary  Defence  of  their  Lives,  fee- 
ing they  were  entitled  to  repel  Force  by  Force, 
by  reafbn  of  the  unlawful  Invafion  of  the 
Boat  and  of  their  Arms ,  nor  were  they  bound 
to  abandon  either  the  one  or  the  other, 
though  they  had  not  been  in  any  immediate 
Danger  of  Iqfing  their  Lives,  j*'0'  By  cir- 
cumfcribing  the  Defence  to  the'Cafe  of  the 
neceffaTy  Defence  'of  their  Lives,  an  nqucift 
might  be  led  to  .believe,  That  a.reafbnable 
Fear  for  their- Lives,  fuch  as  the  Complainers 
were  then  under,  was  not  within  the  Defcrip- 
tion  of  the  Interloquitor,  and  thereby  the 
Complainers  might  be  deprived  of  the  Bene- 
fit of  what  Proof  they  might  adduce  for 
"their  being  under" fuch  reafbnable  Fear.  And 
4/",  This  is  ftill  the  molt  unjuft  Wrtti:K.egard 
to  the  Complainers,  that  by  the  Military  Law 
they  were  liable  to  the  Pains  of  Death  for 
Cowardice,  andabandoning  their  Duty, if  they 
had  fuffered  themfelves  to  be  difarmed  with- 
out being  overpowered  by  a  fuperior  Force, 
which  would  have  been  the  more  ignominious 
in  their  Cafe,  they  being  in  that  particular 
Struggle  two  againft  one  ;  fb  that  That  Part  of 
their  Defence,th'a't  they  were  upon  their  Duty, 
ought  to  have  been  fpecially  fuftained  to  them, 
feeing  otherwife  they  might  have  fuffered 
Death  for  neglecting  their  Duty,  and  Death 
for  doing  it:  ^nd  the  faid  Lords  had  undoubt- 
ed Jurifdiction  to'  fufpend  Decreits  and  Acts 
pronounced  in  the  High  Court  of  Admiralty, 
in  Caufes  Criminal  upon  Relevant  Grounds,  of 
Iniquity. 

The  Court  of  Jufticiary  having  considered  rfheSen- 
the  fame  Appeal  and  Premiffes,  Decreed  that'w^"/" 
the  Judge  of  the   Admiralty  had  committed  ' 

Iniquity,  in  reftricting  the  Defences  proponed 
for  the  Appellanrs,  to  the  necefTary  Defence 
of  their  Lives,  and  repelling  the  hail  other 
Defences  proponed  for  them ;  and  thereiore 
the  faid  Court  of  Jufticiary  did  fufpend  the 
Interloquitor  on  the  Relevancy,  the  Verdict 
returned  by  the  Affize,  and  the  Sentence  pro- 
nounced by,  the  faid  Judge,  with  all  that 
might  follow  thereupon;  and  difcharged  the 
Magistrates  of  Edinburgh^  and  all  other  Offi- 
cers in  the  La  w,  from  putting  the  faid  Sentence 
of  Death  in  Execution  in  all  Time  coming. 

The  faid  Court  alfo,  upon  the  Petition  of  The  Prifo- 
the  Prifoners,   did,    with  the  Confent  of  his"""'  d'l) 
Majefty 's  Advocate,  order  them  to  be  fet  atc  ar&e  ' 
10  Z  -  Liberty, 
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i/35-  Liberty,  upon  their  giving  300  Marks  Bail  to 
9  Geo.  II.  anfWer  any  Indictment  that  ftiould  be  ex- 
JrC^/hibited  againfl  them,  by  his  Majefty's  Advo- 

tiers    dif- 

cbarged.      , -   ,  -    ■  - 


cate,  within  the  Space  of  fix   Months  ;  and     1:35-  , 
they  found  Bail  accordingly,  and  were  iet   at  9  G'-°  ^ 
Liberty. 


*Trial  of 
Porteous 


^eonThe  Trial  of  JotiN  Porteous,  Captain-Lieutenant,, 
of  the  City-Guard  of  Edinburgh,  for  Murdering, 
Slaughtering,  Maiming,  and  Wounding  divers  of 
his  Majefty  s  Subjefls,before  the  Court  of  judiciary 
at  Edinburgh,  in  the  Month  of  July,  1736.  10. 
Geo.  II. 


Indmment.  *"pH  E  Indictment  charges  the  Pannel,  (the 
J.  Prifbner)  with  murdering,  flaughtering, 
maiming  and  wounding  his  Majefty's  Subjects, 
by  firing  with  his  own  Hand,  and  ordering  a 
Band  of  armed  Men  under  his  Command,  to 
fire  upon  a  Multitude  of  Innocent  People, 
aflembled  to  fee  an  Execution  in  the  Grafs- 
Market  of  Edinburgh,  on  the  14th  of  April 
then  laft  paft. 

It  fets  forth  more  particularly,  That  at  the 
Time  and  Place  aforefaid,    a  Multitude  of 


James  Nivan  :  And  the  Indictment  concludes 
in  the  Scots  Form,  that  the  Pannel  was  Guilty  j 
or  Actor,  Art  and  Part,  of  the  Crimes  afore- 
faid, or  one  or  other  of  them. 

To  which  Indictment  the  Pannel  (JPorteous')  2&«  De- 
pleaded  Not  guilty  $  and  though  confcious  oiff™*  °f 
his  Innocence,  he  could,  he  faid,  fafely  reft  Poneous" 
his  Trial  upon  the  Denial  of  the  Facts,  and 
upon  fuch  Proof  as  he  fhould    bring  that    he 
was  no  ways  Inftrumental  in  the  killing  or 
wounding  the  faid  Perfons,   but  did  all  that 


innocent  Perfons,  of  all  Ages  and  Sexes,  be-  was  in  his  Power  to  prevent  and  reftrain  the 
ing  aflembled  to  fee  the  Execution  of  Andrew  \faid  firing  upon  the  Multitude  j  yet,  as  he  was 
Wilfon,  who  was  fentenced  to  be  hanged  ;  the  advifed  by  his  Counfel  not  to  omit  or  abandon 


Prifoner  having  under  his  Command  a  De 
tachment  of  70  armed  Men,  of  the  City- 
Guard,  and  having  conceived  a  wicked  and 
malicious  Purpofeof  deftroying,  maiming,  and 
wounding  the  Inhabitants  of  the  faid  City, 
and  others  affembled  to  fee  the  Execution  $ 
without  any  juft  Caufe  or  Neceffity,  ordered 
the  faid  Detachment  under  his  Command,  to 
fire  upon  the  People  fb  affembled  ;  and  fome 
of  his  Men  firing  over  the  Heads  of  the 
People  (as  he  thought)  he  with  Threats  and 
Imprecations  repeated  his  Commands,  calling 
out  to  them  to  level  their  Pieces  and  be  damn- 
ed ;  and  at  the  fame  Time  le7elling  his  own 
Piece  at  one  Charles  Husband,  fired  at  him, 
and  killed  him  on  the  Spot :  And  that  by  his 
Command  and  Example,  feveral  others  of  the 
laid  Guard,  fired  upon  the  faid  Multitude, 
whereby  feveral  of  the  Perfons  hereafter  fpeci- 
fied,  were  killed,  maimed,  and  wounded.  And 
the  Indictment  further  charges,  That  the  Pri- 
foner not  contented  with  this,  after  he  had 
marched  off  his  Detachment  to  the  Street, 
called  the  IVeftbow^  ordered  his  Men  to  face 
about  and  fire  upon  the  People,  and  at  the 
fame  Time  fired  again  with  his  own  Hand;  and 
feveral  of  the  Guard  firing  by  his  Example, 
the  reft  of  the  Perfons  mentioned  in  the  In- 
dictment were  killed  and  wounded :  The  Per- 
fons killed  at  thefe  feveral  Firinrgs  being  fix 
in  Number  viz.  The  abovefaid  Charles  Huf- 
band,  Archibald  Balantine,  John  Anderfon, 
Alexander  Mackneil,  Margaret  Gordon,  and 
Henry  Graham  ;  and  eleven  Perfons  were 
wounded,  viz.  Margaret  Arthar,  Jane  Peat, 
David  Wallace,  James  Philp,  David  K'dd, 
Patrick  Spalding,  James  Lyle,  Alexander 
Wallace,  John  Miller,    David  Ogilvie,  and 


any  Defence  that  was  competent  to  him  in 
Law,  and  by  the  Law  of  Scotland,  the  plead- 
ing to  an  Indictment  upon  fuppofed  Facts  was 
no  legal  Submiffion  of  fuch  Facts,  and  he  was 
at  liberty  to  plead  any  other  Exception  that  lay 
againft  the  Form  of  the  Indictment  ;  or  even 
to  plead,  that  though  fuch  firing  had  proceeded 
from  his  Order  or  Example,  yet,  even  in  that 
Cafe,  fuch  firing  and  the  Confluences  thereof 
was  not  iufficient  to  fupport  the  Charge. 

Then  his  Counfel  defired  Leave,  before  they 
entred  upon  his  Defence,  to  ftate  his  Cafe  and 
offer  a  fhort  Relation  of  what  they  apprehend- 
ed to  be  the  Caufe  that  the  Execution  of  the 
faid  Andrew  Wilfon,  was  attended  with  fuch 
an  unufual  Confluence  of  People,  and  was 
ordered  to  be  guarded  and  overfeen  by  fuch 
a  numerous  and  unaccuftomed  armed  Force, 

They  faid,  That  Andrew  Wilfon,  along  with 
one  Kobertfon  and  others,  had  been  fentenced 
to  Death  by  their  Lordfhips,  for  robbing  one 
of  the  Collectors  of  his  Majefty's  Revenue, 
of  confiderable  Sums  of  the  Money  of  the 
Publick  j  and  while  they  lay  under  this  Sentence 
they  were  allowed  as  ufual  to  go  to  the  Church 
adjoining  to  the  Frifbn  for  the  Benefit  of  Di- 
vine i-ervice,  under  the  Cuftody  of  a  fmall 
Detachment  of  the  City-Guard.  And  while 
the  Convicts  were  thus  at  Church,  Kobertfon, 
one  of  them,  found  means  to  efcape  from  his 
Keepers  of  the  Guard,  by  fuddenly  jumping 
over  a  Pew,  and  getting  out  of  the  Door  of 
the  Church  ;  his  Retreat  apparently  being  fa- 
voured by  the  Mob,  or  loweft  fort  of  the 
People,  he  eafily  made  his  Efcape,  without 
having  been  ever  fince  overtaken. 

From  this  Efcape  of  Robertfon's,  fb  favour- 
ed by  the  Mob,  and  from  ftrong  Surmifes  and 

Suggestions 


the  STATE   TRIALS. 


9i  5 


'/S*'  Suggeftions  that,  at  the  Execution  of  IVtlfon,  a 
*°j^TT~'  Refcue  was  intended  by  the.  Mob,  which  in- 
deed there  was  a  reasonable  Ground  to  appre- 
hend, becaule  the  Commons  had  imbibed  a 
pernicious  and  abfurd  Conceit,  as  if  the  Rob- 
bing of  the  ^ublick  Money  was  a  Crime  more 
pardonable  than  a  private  Robbery:  Therefore 
it  was,  as  the  Pannel  apprehended,  that  the  Ma- 
gistrates of  the  City,  from  a  Senfe  of  their 
Duty,  to  prevent  the  Execution  of  the  Laws 
being  any  further  defeated  by  the  Refcue  of 
IVilJ'cn,  took  the  flrongeft  Precautions  that  the 
Execution  of  him  fhould  be  made  effectual. 

In  Confequence  whereof,  as  would  feem,  the 
Provoft  of  the  City  lent  for  the  Pannel,  in 
whom,  he  muft  take  the  Liberty  to  lay,  Con- 
fidence was  generally  put,  upon  thofe  difficult 
Occafions,  and  told  him,  That  there  being 
great  Apprehenfions  of  a  Mob  at  Andrew 
IVilfon's  Execution,  that  therefore  there  was  a 
Neceflity  to  be  well  prepared  to  prevent  their 
Defigns ;  and  for  that  End,  that  he  would  have 
the  whole  City-Guard  to  attend  at  the  Execu- 
tion, he  having  given  Orders  to  the  Town- 
Treafurer  tofurnifh  the  Men  with  Powder  and 
Shot,  and  fueh  other  Military  Ammunition  as 
might  be  necelfary  for  the  Ufe  of  the  Men, 
in  maintaining  the  Peace  of  the  Town,  and 
Supporting  the  Execution  of  the  Laws.  And 
this  Conference  with  the  Provoft  happened  up- 
on the  Monaay  preceeding  the  Execution  of 
Wtlfon,  which  followed  on  the  IVednefday 
thereafter.  But  it  feems  the  Magiftrates  of 
the  City  not  thinking  even' this  Precaution 
fufficient,  upon  the  Tuefday  thereafter,  the 
Provoft  lent  the  Pannel  with  a  Letter  to  Ge- 
neral Moyk,  rending  near  the  City,  and  Chief 
Commander  of  the  Forces  in  Scotland,  telling  1 
the  Pannel,  that  the  Import  of  this  Letter  was 
to  defire  from  the  General  an  Order  for  a  Party 
of  the  Regiment,  lying  in  the  Cannon-Gate,  to 
enter  the  City,  (a  Thing  very  uncommon,  ex- 
cept in  the  Cafe  of  urgent  Neceflity)  in  order 
to  over-awe  the  Mob,  and  thereby  maintain 
the  Peace,  during  the  laid  Execution. 

It  feems  this  Letter  to  the  General  induced 
him  to  lend  a  verbal  Meflage  in  return  thereto, 
by  a  Perfon  of  known  Honour  and  Veracity, 
Major  Pool,  of  that  Regiment,  now  lying  in 
the  Cannon-Gate,  who  told  the  Provoft,  that 
the  General  wanted  to  know  of  him  what  Part 
the  King's  Troops  were  to  aft,  and  what  Pre- 
cautions had  been  taken  for  preventing  any 
Infult  or  Invafion  that  might  be  made  upon 
the  Troops,  or  what  Length  thele  Troops 
might  go  in  the  Cafe  of  Tumult  or  Difturbance. 
To  which  the  Provoft  made  Anfwer,  That 
there  was  no  Realbn  to  apprehend  any  In- 
conveniency  would  happen  to  the  King's 
Troops,  becaufe  he  would  have  them  only  to 
parade  for  a  Terror  to  the  Mob,  in  a  Street 
called  the  Lawn-Market,  removed  from  the 
Sight  of  the  Execation,  but  at  a  fmall  Diftance 
only,  where  neverthelels  they  would  be  ready 
at  a  Call  in  cafe  of  Neceflity  :  But  that  he  had 
ordered  the  whole  Band  of  the  City-Guard  to 
attend  at  the  Execution  itfelf,  With  proper 
Arms  and  Ammunition,  namely,  Slug-fhot 
with  Orders  to  repel  Force  by  Force,  and  even 
to  difcharge  their  Arms  among  the  Mob  in 
Cafe  of  Refiftance. 


On  IVednefday,  the  Day  of  the  Execution,     i;-/> 
in   the  Forenoon,    the   Pannel   attended  the  r°5>^\; 
Provoft  and  told  him,  That  in  Obedience  to  ^"^ 
his  Commands,  the  Men  were  all   ordered   to 
be  in  Readinels,  their  Arms  put  in  Order  and 
loaded,  whereof  the  Provoft  approved,  and 
told  the  Pannel  that  he  was  to  be  ready  be- 
twixt two  and   three  in  the  Afternoon,  with 
his  Guard,  and  not  to  draw  out  until  the  Party 
of  the  King'sTroops  from  the  Cannon- Gate  pait 
him,  and  that  fo  ibon  as  the  King's   Troops 
were   drawn   up    in    the  Lawn-Market,  the 
Pannel  with  the  City-Guard  fhould  forthwith 
March  to  the  Prifon,  and  conduct  the  Prifoner 
to  the   Place  of  Execution,  without  allowing 
him  firft  to  gO  to  the  Town's  Council-Houle 
as  ufual  ;ftill  with  Intention,  as  would  feem,  to 
prevent  an  Opportunity  of  Refcue  or   Diftur- 
bance   upon  that  Head.     And  at   this  Time 
in  the  Forenoon,  the  Pannel  humbly  propofed 
to  the  Magiftrates  of  the  City,  that  they  would 
fend  a  Proclamation  through  the  Town,  as  a 
Caution  to  fuch    innocent  unwary   feople  as 
might  by  Curiofity  be  drawn  to  the  Sight  of 
the  Execution,  warning  them  of  their  Danger 
in  Cafe  any  Difturbance  fhould  happen,  or  At- 
tack be   made   upon  the  Guard.      And  ac- 
cordingly George  Lindfay,  one  of  their  Clerks, 
made  a  Scroll  of  the  faid  Proclamation,  to  be 
fent  through  the  Town  -3  but  for  what  Realon 
it  was  not  proclaimed,   the  Pannel  knows  not. 
And  at  the  fame  Time  the  Pannel  remembers 
fbme  one  or  other  of  the  Common-Council  of 
the  City,  propofed,  in  Caie  of  Difturbance, 
the  reading  of  the   Riot-Aft  ;  and  for  that 
purpofe,  fent  for  a  Dozen  Copies  of  the  Act: 
to  a  Bookfeller's  Shop,  in  order  to  diftribute 
them  amongft  the  proper  Officers  of  the  Law 
authorifed  to  read  and  proclaim  fuch  Act :  But 
it  feems  at  no  Time  either  of  thefe  Propoials 
were  put  in  Execution ;  nor  at  the  Time  of  the 
faid  Execution,  did  any  Officer  of  the  Law$ 
authorized  to  proclaim  fuch  Act,  attend  with 
the  Pannel. 

That  the  Pannel  having  no  Cartridges  in  his 
Box  whert  he  mounted  the  Guard,  a  Corporal 
furnifhed  him  with  three,  with  one  of  which 
he  loaded  his  Piece,  and  marched  away  to 
Prifon,  from  whence  he  conducted  the  laid 
IVilfon  to  the  Scaffold,  and  furrounded  the 
Place  with  his  Detachment. 

The  Criminal. was  no  fboner  turned  off  the 
Ladder,  but  the  City-Bayliffs  withdrew,  leav- 
ing no  Officer  of  the  Law  to  attend  with  the 
Pannel :  Whereupon  the  Mob  became  trouble- 
fbme,  intending,  as  he  apprehended,  to  cut 
down  the  Criminal  and  recover  him  by  bleed- 
ing, for  they  preffed  hard  upon  the  Guard, 
ftriking  them  with  Sticks,  feizing  their  Fire- 
Arms  and  Bayonets,  and  throwing  great  Stones, 
one  of  which  cut  a  Drummer  to  the  Skull, 
another  broke  one  of  his  Men's  Shoulder- 
Bones,  a  Third  wounded  one  of  his  Men  in 
his  Legs,  and  feveral  more  were  wounded  and 
difabled  to  do  their  Duty. 

This  Infblence  encreafing,  the  Pannel  fent  a 
Meflenger  to  the  Bayliffs,  to  know  if  he  fhould 
fuffer  the  Criminal  to  be  cut  down,  (Tor  no 
Criminal  can  be  cut  down  from  a  Gibbet,  but 
by  OrderofaCity-Baylifty  j  and  they  anfwered, 
he  was  to  hanga  Quarter  of  an  Hour  more. 

Then 
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:  1 7 3 <5.  Then  the  Mob  grew  very  turbulent,  and 
loGeo11- while  he.  was  endeavouring  to  keep  them  off 
s"'~v~s-'  at  one  End  of  the  Scaffold,  they  broke  in  at 
the  other,  and  cut  the  Criminal  down ;  in 
■which  Attack  it  was-  that  fb  many  of  the 
Guard  were  wounded,  which  fo  alarmed  the 
Pannel,  that  he  confeffes  he  did  take  his  Piece 
and  level  it  at  the  Mob,  threatning  to  fire 
amongft  them  if  they  did  not  leave  off  at- 
tacking his  Men,  and  throwing  of  Stones .' 
However,  he  immediately  recovered  his  Piece 
and  did  not  fire;  but  one  of  his  Menftepped 
Forward  immediately  after,  and  pafling  by 
the  Pannel  discharged  his  Musket;  upon  which 
one  of  the  Crowd  dropped,  fuppofed  to  be 
Charles  Husband,  who  cut  the  Criminal  down : 
Another  of  the  Guard  near  him  was  going  to 
fire,  but  the  Pannel  forbid  it,  and  ftruck 
down  his  Piece;  but  feveral  of  his  Men  that 
were  at  a  Diftance  from  him,  upon  hearing 
the  firft  Shot,  fired  their  Pieces,  and  he  ap- 
prehending Mifchief  was  done,  ordered  his 
Men  to  march  off,  and  was  followed  by  fbme 
of  them  in  a  very  difbrderly  manne^  and  he 
ordered  the  Serjeants  to  bring  off  the  reft,  but 
heard  fbme  dropping  Shots  ftill  fired  in  the 
Rear  ;  but  all  this  firing  from  firft  to  laft,  by 
which  fo  much  Mifchief  was  done,  lafted  not 
above  two  or  three  Minutes:  Confidering 
therefore  the  Violence  of  the  Mob,  and  the 
ftraggling  Situation  of  the  Men  of  the  Guard, 
they  left  it  to  the  Court,  Whether  the  Pannel 
could  well  have  done  more  for  the  Safety  of 
the  Burgh,  having  given  repeated  Orders  to 
the  Guard,  as  would  be  proved,  to  reftrain 
them  from  firing,  and  when  he  found  thofe 
Crders  ineffectual,  marching  off  his  Men  with 
Precipitation?  And  it  was  evident  to  thofe  who 
fearched  his  Piece  before  the  Council,  after  the 
Bufinefs  was  over,  that  it  had  never  been  fired 
that  Day 

The  Pannel's  Counfel  alfb  obferved,  That 
he  had  often  been  fingled  out  as  the  fitteft 
Perfbn  to  maintain  the  Peace  of  the  City, 
by  quelling  Tumults,  and  had  never  difcover- 
ecl  any  imprudent  Rafhnefs  or  cruel  Temper 
hitherto,  but  had  expofed  his  Perfbn  to  'very 
great  Danger  rather  than  involve  the  City  in 
Blood,  or  proceed  to  Extremities,  even  when 
the  Law  would  have  entirely  juftified  him ; 
nor  was  it  a  new  Thing  for  the  private  Men 
of  the  City-Guard,  to  take  upon  them  to  fire 
without  the  Command  of  their  Officers;  of 
which  he  gave  feveral  Inftances. 

That  they  might  be  prompted  to  fire  at 
this  Time,  partly  by  Refentment,  Kobinfon 
having  efcaped  from  them  as  aforefaid,  and 
partly  from  the  general  Order  they  heard  given 
by  the  Magiftrate,  to  fire  in  Cafe  of  Refift- 
ance  ;  for  feveral  of  them  were  heard  to  fay 
before  they  went  to  IVilfon's  Execution,  that 
now  they  had  got  Arms  and  Ammunition, 
they  would  not  fail  to  ufe  them,  in  Cafe  they 
were  attacked. 

They  obferved  further,  That,  as  the  Pan- 
nel had  been  employed  many  Years  as  the 
Scourge  of  the  Mob,  this  might  be  the  Oc- 
cafion  of  drawing  on  him  the  Refentment  of 
the  lower  fort  of  People. 

Then  the  Counfel  proceeded  to  anfwer  the 
■particulars  charged  in   the  Indictment;  ^nd 


firft  as  to  Malice;  it  could  hot  be  prefumed,     i^sf- 
they  infifted,  that  he  had  any  Malice  againft  IcGeo11- 
a  Multitude  of  People,  of  whom  he  had  no  ~/^/^~/ 
Knowledge;  it  was  rather  to  be  fuppofed,  he 
proceeded  on  a  Principal  of  Duty  in  main- 
taining the  Peace  of  the  Place,  and  fupport- 
ing  the  Authority  of  the  Law,  and  guarding 
the  Execution,  which  was  committed  to  him 
by  lawful  Authority. 

In  the  next  Place  it  was  objected,  That  the 
Indictment  was  not  laid  with  fufficient  Cer- 
tainty, the  particular  Places  in  the  Street, 
where  the  Facts  were  charged  to  have  been 
committed,  not  being  fpecified. 

It  was  objected  further,  that  the  attacking 
the  Guard  by  the  Mob  wa'5-  fb  violent,  many 
of  the  Men  being  bruifed  and  wounded  while 
they  were  doling  their  Duty,  that  the  Refift- 
ance  the  Guard  made  was  juftifiable  and  a- 
greeable  to  former  Precedents;  and  then  they 
inftanced  in  feveral  Cafes  where  fbme  had 
been  killed  on  the  like  Provocation,  and  the 
Authors  of  theiT  Deaths  juftified  by  this  High 
Court,  particularly  in  the  Cafe  of  the  Centirtel 
who  killed  Hugh  '  FraZer  and  fbme  others^ 
which  was  laid  before  the  Lords  when  the 
Cafe  of  Porteous  was  under  their  Considera- 
tion, and  immediately  precede  this  atrial. 

If  it  was  alledged,  that  the  Execution  wa* 
over  before  any  Tumult  or  Difturbance  was 
made  by  the  People,  and  therefore  the  firing 
at  them  was  perfectly  unneceffary  ;  the  Coun- 
fel for  the  Pannel  anfwered,  That  the  Exe- 
cution of  the  Pannel's  Duty  could  not  be  laid 
to  be  at  an  End  till  the  Criminal  was  actually 
dead,  and  ordered  to  be  cut  down  by  lawful 
Authority  ;unlefs  it  was  the  Pannel's  Duty,the 
Moment  the  Convict  was  hung  up,  to  let  him 
be  cut  down  and  brought  to  Life  by  the  Mob, 
who  plainly  feemed  to  have  that  Intention; 
and  the  preventing  this  was  evidently  the  Oc- 
cafion  of  the  Scuffle :  Nor  could  it  with  any 
Juftice  be  affirmed,  that  the  Pannel  was  not 
in  the  Execution  of  his  Duty  while  he  and  his 
Guard  remained  upon  the  Spot  under  Arms'; 
for  every  Perfon  was  upon  his  Duty  while  he 
was  either  going  to  or  coming  from  any  law- 
ful Expedition ;  the  Pannel  therefore,  and 
the  Men  under  his  Command,  were  in  the 
lawful  Execution  of  their  Duty,  until  they 
returned  and  were  difmiffed  from  Duty,  and 
then  indeed  they  were  reduced  to  a  private 
Capacity. 

They  obferved  further,  That  the  Protection 
of  the  Hangman,  who  had  received  feveral 
Wounds,  and  was  in  Danger  of  being  torn 
in  Pieces  by  the  Mob,  was  a  Part  of  the  Pa- 
nel's Duty:  How  then  could  it  be  laid,  that 
the  Pannel  could  only  plead  Self-Defence  in 
Excufe  of  what  was  done  ? 

A  private  Man  indeed,  when  affaulted,  muft 
retire  as  far  as  he  can  with  Safety  ;  but  if  that 
was  the  Cafe  of  the  City-Guard;  if  they  were 
to  betake  themfelves  to  their  Heels  as  loon  as 
they  were  invaded,  they  were  maintained  for 
very  little  Purpofe  :  It  would  be  ftrange  if  a 
Guard,  kept  for  the  Maintenance  of  the  Peace 
of  the  Capital  City,  fhould  be  allowed  to 
plead  no  higher  Privilege  than  that  of  Self- 
Defence  in  theftricteft  Senfe,  when  they  were 
upon  Duty;  this  muft   bex great  Difcourage- 
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li$6-     ment  to  Ferfons  in  the  Service  of  the  Crown 
ioGeo.II.  or  Common- wealth. 

^"v^  And  as  the  Supreme  Executive  Power  was 
hefted  in  the  King,  the  Lord  Advocate  would 
do  well  to  confider,  how  far  fuch  an  Argument, 
if  prefTed  againft  the  Pannel;  muft  tend  to 
weaken,  and  even  defeat,  the  Execution  of  the 
Laws. 

It  was  rather  to  be  prefumed,  that  where  a 
Perfon  was  entrufted  with  the  Execution  of 
the  Laws,  the  fmalleft  Ihfult  or  (fault  of  him 
was  Criminal  ;  and  that  every  Oppofition  to 
fuch  an-AflauIt  was  lawful,  becaufe  no  Man 
was  above  the  Laws  ;  and  the  Life  of  the 
Laws,in  which  the  common  Good  was  concern- 
ed, was  of  more  Importance  than  the  Life  of 
any  one  Man  or  Number  of  Men,  and  fb 
ought  to  be  defended  at  all  Hazards:  Nor 
could  there  be  any  Inftance  given  in  this  or 
any  other  Country,  where  a  Perfon  proceed- 
ing to  Extremities  againft  thofe  who  affaulted 
him  while  he  was  acting  in  Execution  of  the 
Laws  ever  fuffered  the  Pains  libelled. 

It  had  been  infinuated  indeed,  that  the 
Pannel  ought  to  have  read  tjhe  Riot-Aft, 
whereby  the  innocent  part  of  the  Multitude 
might  have  had  Time  to  take  Care  of  their 
own  Safety  :  But  it  was  to  be  confidered,  that 
no  Perfon  was  authorized  to  read  that  Aft  but 
a  Juftice  of  Peafcej  Sheriff,  Mayor,  Bailiff, 
or  Head  Officer;  and  no  Perfon  under  any  of 
thefe  Characters  was  Jefc  with  the  unfortunate 
Pannel;  but  he  was  abandoned,  and  left  to 
grapple  with  Occurrences  in  the  beft  manner 
his   own  Difcretion  could  fuggefl  to  him. 

They  fhewed  further,  That  the  reading  of 
the  Riot-Aft  would  not  have  anfwered  that 
Exigency;  for  he  muft  have  flood  with  his 
Hands  a-crofs  an  Hour  after  the  reading  that 
Aft,  before  the  Mob  would  have  been  expo- 
fed  to  the  Penalties  contained  in  it. 

They  conclude,  That  if  the  Pannel  was 
guilty  of  the  Charge,as  laid  in  the  Indiftment, 
they  were  themfelves  of  Opinion  he  deferved 
'to  fuffer;  but  if  on  the  other  hand  it  fhould  ap- 
pear he  was  entirely  innocent  of  the  Blood  of 
thofe  Men  wherewith  he  was  charged,  they 
thought  his  Cafe  deferved  Angular  Compaf- 
fion ;  for  if  Bonds  and  Imprifonments,  Lofs 
of  Employment  and  Bread,  Obloquy  and 
Reproach  of  Blood,  Guilt  and  MafTacre,  and 
conftquently  Lofs  of  Character,  be  Calami- 
ties in  Human  Life,  then  had  he  had  as  great 
a  Share  of  them  as  ever  attended  Innocence. 


fbe  Reply 
of  his  Ada 
jejifs  Ad- 
vocate. 


Subfcribed  James  Grahme,  jun. 

To  this  Defence  of  the  Pannel's  Counfel, 
the  Lord  Advocate  replied,  That  the  Libel 
was  as  particular  as  the  Law  required,  de- 
fcribing  the  Street  where  the  Execution  was 
had. 

And  though  it  was  true,  that  the  Magi- 
flrates,  upon  juft  Apprehenfion  of  Difbrders, 
and  an  Attempt  to  refcue  the  Criminal  who 
was  Sentenced  to  die,  had  ordered  Powder  and 
Ball  to  be  diftributed  to  the  Guard ;  had  ob- 
tained the  Afliftance  of  the  regular  Troops, 
with  an  Affurance,  that,  in  Cafe  of  Neceflity. 
they  fhould  be  ordered  to  fire,  and  had  dire- 
cted the  Pannel  at  all  Hazards  to  fupport  *he 
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Execution,  and  prevent  a  violent  Refcue,  and     x-,^,6. 
told  him,  that  in  Cafe  of  Neceflity  he  was  to  ioGeo.iT- 
repel  Force  by  Force  ;  thofe  Orders  did  not  ,-^Vs-» 
juftify  him,  except  there  had  been  a  Necefli- 
ty, except  there  had  been  an  Attempt  to  res- 
cue the  Criminal,  which  could  not  have  been 
otherwife  prevented,    and  unlefs  all   propet 
Precautions  for  diflipating  the  Mob  otherwise 
had  been  previously   ufed    to  authorize  his 
firing. 

That  no  Order  from  the  Civil  Mngiftrate, 
if  any  filch  had  been  given,  could  juftify  fb 
horrid  a  Barbarity  as  the  firing  upon  innocent 
People;  nor  was  he  bound  to  obey  fuch  illegal 
Orders: 

But  he  had  no  Orders  to  fire,  unlefs  Vio- 
lence, or  an  Attempt  to  Refcue  made  it  ne- 
ceffary;  and  it  was  a  cruel  and  unjuftifiable 
Aft  to  make  Ufe  of  Weapons  that  were  put 
into  the  Hands  of  the  Guard,  for  the  Security 
of  the  Peace  and  of  the  People,  to  deftroy  fb 
many  Innocents. 

And  though  the  Pannel  would  excufe  him- 
felf,  under  Pretence  that  Stones  were  thrown 
at  the  Guard  ;  he  admitted  the  Criminal  was 
cut  down  before  this  trifling  Provocation  hap- 
pened, and  his  Duty,  as  far  as  concerned  the 
Execution  of  the  Sentence,  was  over :  Nor 
had  he  fb  much  as  alledged  any  Danger;  he 
was  riot  invaded  with  Fire-Arms  or  other  mor- 
tal Weapons  that  could  endanger  the  deftroy- 
ing  Seventy  difciplined  Men  with  loaded 
Pieces  and  Bayonets  upon  them  :  His  Allega- 
tions therefore,  if  true,  did  not  point  out  the 
leaft  Neceflity ^  and  confequently  he  couJd 
not  juftify  himfelf  by  his  Orders. 

There  happened  nothing  more  than  ufual 
on  thefe  Occafions;  Only  fbme  Dirt  and  Stones 
thrown  at  the  Execuroner  as  was  cuftomary, 
which  might  have  provoked  a  cholerick  Man 
to  have  drubbed  ibme  of  the  Actor's,  but 
could  not  juftify  flaughtering  the  Offenders  ; 
much  lefs  could  the  Impertinence  of  a  few 
Boys,  or  other  idle  People,  excufe  the  firing 
fharp  Shot  upon  an  innocent  Multitude,  where- 
by many  of  his  Majefty's  Subjects  were  de- 
ftroyed. 

The  Pannel  had  cited  a  late  Refolution  of 
the  Court  for  fufpending  a  Sentence  of  the 
Court  of  Admiralty,  where  Soldiers  happened 
to  kill  in  the  Execution  of  their  Duty; 'and  he 
did  acknowledge,  where  a  Man  has  by  Law 
Weapons  put  into  his  Hand  to  be  employed, 
not  only  in  Defence  of  his  Life,  when  attack- 
ed, but  in  Support  of  the  Execution  of  the 
Laws,  and  in  Defence  of  the  Property  of  the 
Crown  or  Liberty  of  any  Subject,  he,  ddubt- 
lefs,  may  ufe  thofe  Weapons,  not  only  when 
his  own  Life  is  put  fo  far  in  Danger  that  he 
cannot  probably  efcape  without  making  ufe 
of  them,  but  alio  when  there  is  imminent 
sDanger  that  he  may  by  Violence  be  difabled 
to  execute  his  Truft  without  reforming  to  the 
Ufe  of  thofe  Weapons :  But  when  the  Life 
of  the  Officer  is  expofed  to  no  Danger; when 
his  Duty  does  not  neceffarily  call  upon  him 
for  the  Execution  of  his  Truft,  or  for  the  Pre- 
(ervation  of  the  Property  of  the  Crown,  or 
the  Prefervation  of  the  Property  or  Liberty 
of  the  Subject;  to  make  ufe  of  mortal  Wea- 
pons, which  may  deftroy  his  Majefty's  Sub- 
11  A  je&ss 


9i8 


A  CRITICAL    REVIEW  of 


l~>6-   jeds,  efpecially  Numbers  of  them  who  may 

^^L  be  Innocent  ;  it  is  impoffible  from  the  Refo- 

S"/^r^  Jution  of  the  Court  of  Jufticiary,  hinted  at, 

to  expect  any    Countenance  to,  or  Shelter 

for  the  inhuman  Ad. 

And  though  the  Pannel  afferted  there  could 
be  nothing  of  precedent  Malice  in  the  Adion, 
he  having  no  Knowledge  of  the  People  that 
happened  to  be  killed  or  wounded  j  yet  his 
Counfel  very  well  knew  that  firing,  and  order- 
ing to  fire,  implyed  and  was  a  Proof  of 
Malice,  in  the  Conftrudion  both  of  Law  and 
Realbn.  '  Whoever  wilfully  murdered  and 
deftroyed  his  Majefty's  Subjeds  muft  be  deem- 
ed a  Murderer,  if  his  malicious  Purpofe  pre- 
ceeded  the  Drawing  of  the  Tricker,  or  giving 
the  Orders,  one  Moment,  as  much  as  if  it  had 
been  premeditated  a  whole  Year. 

As  to  the  Narrative  the  Pannel  had  given  of 
his  Behaviour,  every  Circumftance  of  it  might 
be  true  j  and  yet  it  might  alfb  be  true,  That 
he  with  his  own  Hand  fired  and  killed  one  or 
more  of  the  Innocent  People,  and  ordered  the 
Men  under  his  Command  to  fire. 

He  might  at  one  Time  call  out  to  the 
Multitude  to  ftand  off,  and  threaten  to  fire, 
and  might  at  one  Time  ftrike  down  the  Pieces, 
and  prohibit  his  Men  to  fire  ;  and  yet  he  might 
at  another  Point  of  Time,  give  the  Word  of 
Command  to  fire,  and  fire  the  Piece  in  his 
Hand:  Before  he  loft  his  Temper,  he  might 
threaten  only,  but  might  afterwards  execute 
what  he  had  threatned. 

None  of  his  Witnefles  could  pretend  they 
had  kept  their  Eyes  fo  fteadily  on  the  Pannel, 
during  the  whole  Tumult,  *that   they    ob- 
ferved every  Motion  he  made  :  The  firing  of 
a  Shot,  The  flinging  of  a  Stone,  or  the  extra- 
ordinary Behaviour  of  any  of  the  Multitude,  or 
the  Guard,    might  imperceptibly    draw   the 
Eyes  and  Attention  of  any  Spectator  from  the 
Pannel  to  that  new  Object,  and  prevent  his 
feeing  or  hearing  what  he  laid  or  did  in   the 
mean  Time  j  and  therefore  no  Witnefs,  or 
Number  of  Witnefles,  that  mould  take  upon 
them  to  lay  ablblutely  the  Pannel  did  not,  at 
any  Period  of  Time  during  the  Tumult,  fire, 
or  give  Orders  to  fire,  would  be  credible :  At 
leaft  they  could  not  be  credited  againft  fuch 
Witnefles  as  pofitively  attefted  they  faw   and 
heard  him  give  Orders  to  fire. 

And  whereas  the  Prilbner  pretended  he  bid 
his  Men  Not  fire,  but  was  milunderftood  by 
fome,  who  apprehended  he  bid  them  fire  j  the 
ordering  his  Men  1o  level  their  Pieces  and  be 
damned,  fufficiently  explained  how  he  would 
be  underftood  as  to  firing. 

As  to  that  Objection,  that  his  own  Piece 
appeared,  Not  to  have  been  fired  that  Day, 
there  was  little  in  it  ;  for  another  Piece  might 
have  been  prbduced  to  the  Magiftrates  inftead 
of  his  own,  or  he  might  have  taken  one  of 
his  Men's  Pieces  and  fired  it :  Concluding  how- 
ever, that  it  was  not  the  Intereft  of  the  Crown, 
or  of  the  Publick,  that  an  Innocent  Man 
fhould  fufFer  j  but  it  was  greatly  the  Intereft 
of  Both,  that  a  fair  and  ftrid  Enquiry  be 
made  where  the  Guilt  lies,  when  a  Maflacre  fo 
cruel,  and  fo  dangerous  happens ;  to  the  End, 
that  if  the  Officer,  who  has  Power  put  into  his 
Hands  for  the  Prefervation  of  the  Peace,  and 


for  the  Frotedion  of  the  People,  mould,  from     i?^ 
any  unjuft  Motive  whatever,  make  ufe  of  that IoGeo11 
Power  in  Breach   of  the  Laws  to  the   De-  v*/""v~v* 
ftrudion  of  the  People,  he  may  be  made  an 
Examplei  to  reftrain   others,  in  like  Circum- 
ftances,  from  fuch  dangerous  Abufes  for  the 
Future. 

Signed  Dun.  Forbes. 


The  Court  of  Jufticiary  having  confidered 
the  aforefaid  Debate,  found,  That  the  Pannel 
having  at  any  of  the  Times  and  Places  libelled,  q-le  j^j 
fired  among  the  People,    or  given  Orders   to  found  Ke- 
fire;  and  he  or  any  of  the  Soldiers  having  ac-'cww'.* 
cordingly  fired,  and  any  of  the  Perfbns  men- 
tioned in  the  Indictment  were  thereby  killed 
or  wounded  j  or  the  Pannel's  being  Art  and 
Part  in  any  of  the  aforefaid  Crimes  j  All  fe~ 
paratim  relevant  to  infer  the  Pains  of  Law  : 
But  allowed  him  to  produce  Evidence  of  his 
Behaviour  at  the  laid   Execution. 

The  Affize  or  Jury  being  afterwards  fworn,  He  con- 
the  Pannel  judicially  confefled  that  the  feveraU'/" thi 
Perfons  fpecified  in  the  Indidment  were  killed   er*om 


fpecified 

and  wounded  by  the  firing  of  the  City  Guard  were  killed, 
under  his  Command.  &c. 

Then  the  Witnefles  were  produced  by  his  Evidence 
Majefty's  Advocate  to  prove  the  Fads  laid  in  of  the  Pro- 
the  Libel  :   And    firft,    James    DrummondJeC!ttort- 
Merchant  of  Edinburgh,   depoled,  That  he 
was  prelent  at  the  Execution  of  Andrew  l¥ilfon% 
and  after  he  had  hung  upon  the  Gallows  about 
a  quarter  of  an  Hour,  he  law  the  Executioner 
go  up  the  Ladder,  as  the  Deponent  apprehend- 
ed to  cut  him  down ;  upon  which  he  law  fbme 
fmall  Stones  thrown  by  the  Mob  at  the  Exe- 
cutioner, fome  whereof  he  believes  might  fall 
upon  the  Guard :  Upon   which  he  faw  the 
Pannel  advance  Weft  ward,  refting  his  Firelock 
upon  his  Thigh,  as  if  he  was  bending  it,  and 
afterwards  law  him  raifing   it  to  his  Breaft, 
moving  it  from  one  Point  to  another,  and  foon 
after  heard  a  Shot  from  the  Place  where  the 
Pannel  was  Handing  :  And  he  did  apprehend 
that  Captain  Portions  fired  at  that  Time,  be- 
caufe  he  law  him  in  a  firing  Pofture,  and  imme- 
diately heard  a  Shot,  and  law  a  Man  in  a  few 
Minutes  afterwards,  when  the  Mob  djfperfed, 
lying  in  the  Street  upon  a  Line  from  the  Place 
he  law  the  Captain's  Piece  direded:  And  much 
about  the  Time  the  Captain  fired,  he  obferved 
one  of  the  Soldiers  go  out  of  his  Rank  Weft- 
ward,  beyond  the  Place  where  the  Captain 
ftood,  and  levelled  his  Piece  $  but  could  not 
fee  whether  he  fired  it,  or  not. 

Sir  William  Forbes,  Advocate,  depoled, 
That  after  IVtlfon  had  hung  about  25  Minutes 
on  the  Gallows,  the  Deponent  from  a  Houfe 
oppofite  to  the  Gallows,  faw  the  Executioner 
go  up  a  Ladder  (as  he  thought)  to  cut  down 
the  Decealed,  and  Stones  were  thereupon 
thrown  at  the  Executioner ;  whereupon  he 
retired  to  the  Guard,  and  the  Mob  continued 
throwing  of  Stones,  fome  of  which  he  believed 
might  touch  the  Guards  j  and  loon  after  he 
faw  the  Pannel  advance  Weftward  and  fire 
his  Gun  among  the  People,  and  obferved  the 
Fire  and  Smoak  iflue  out  of  his  Piece  to  the  beft 
of  his  Obfervation  •  and  this  was  the  firft  Shot 
the  Deponent  heard  :  But  he  imagined  then, 
that  the  Pannel  fired  the  Shot  high,  and  chat  he 
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afterwards  heard  about  Twenty  dropping  Shots. J  where  he  (the  Witnefs)  flood,  and  the  Panne! 
Mr.  William  Frafer,  fon  of  the  Lord   Sal-  |  to  the  firft  firing. 


toun,  who  ftood  at  the  fame  Window,  made 
the  like  Depofition  as  the  laft  Witnefs  j  onJy 
he  did  not  fay,  that  the  Pannel  fired  the  Shot 
high. 

William  Urquhart,  gave  the  like  Teftimony 
as  Sir  William  Forbes  ;  only  he  did  not  depofe, 
he  faw  the  Smoak  or  Fire  iffue  out  of  the 
Pannel's  Piece. 

James  De  War  teflified,  That  he  faw  the 
Hangman  go  up  fome  Steps  of  the  Ladder, 
after  Wilfon  had  hung  fbmetime,  and  faw  the 
Mob  throw  Stones,  one  of  which  hurt  the 
Executioner  in  the  Face  ;  whereupon  he  came 
down  the  Ladder,  and  the  Pannel  then  pre- 
sented his  Piece,  and  fired,  which  was  the 
firft  Shot  he  heard  or  faw :  That  he  faw  the 
Fire  of  the  Powder  in  the  Pan,  and  heard  the 
Report  of  the  Shot,  and  that  when  the  Pannel 
fired,  Wilfon  was  cut  down  by  fbme  that  ftood 
at  the  Foot  of  the  Gallows,  and  not  by  the 
Hangman :  And  being  asked  what  kind  of 
Cloaths  Porteoits  had  on,  he  faid,  he  could 
not  be  pofkive,  but  believed  red  Cloaths,  and 
was  pofkive  he  knew  the  Face  of  Captain 
Porteous  when  he  faw  him  fire. 

George  Drummond,  Efqj  one  of  the  Com- 
miffioners  of  the  Cuftoms,  depofed,  That 
fifteen  or  fixteen  Minutes  after  Wilfon  was 
turned  oft,  the  Executioner  was  going  up  the 
Ladder,  but  feveral  Stones  being  thrown  at 
him,  he  was  forced  to  return,  and  his  Nofe 
•was  bloody:That  mixing  with  the  Soldiers,  the 
throwing  of  Stones  continued,  and  fome  fell 
among  them  j  and  he  obferved  one  of  the 
Soldiers  advance  before  Captain  Porteous  with 
a  Gun,  which  he  prefented,  and  immediately 
after  the  Deponent  heard  a  Shot,  which  he 
imagined  proceeded  from  the  Soldier's  Piece  ; 
but  did  not  fee  either  Smoak  or  Fire,  and  was 
pofitive  this  was  the  firft  Shot  that  was  fired, 
but  he  did  not  think  the  Stones  that  were 
thrown,  gave  any  juft  Caufe  for  firing  :  ihat 
at  the  fame  Time,  he  faw  Porteous  levelling  his 
Piece,  and  after  the  firft  Shot,  within  a  Mirtute, 
he  heard  eighteen  or  twenty :  That  fome 
Minutes  after,  there  was  a  fecond  Firing:  That 
the  dropping  Shots  in  the  firft  Firing,  were  by 
the  Soldiers,  who  ftood  immediately  behind 
the  Pannel)  and  the  Pannel's  Face,  and  all  the 
Soldiers  behind  him  were  looking  Weft- 
ward. 

William  Johnfon,  Druggift,  of  Edinburgh, 
depofed,  That  he  obferved  the  Pannel  take  a 
Gun  out  of  a  Soldier's  Hand,  and  advance 


fbme  Steps  Weftward,  level  his  Gun,  and  fire 
it  amongft  the  Multitude,  and  did  obferve 
the  Smoak  come  out  of  the  Gun :  That  this 
was  the  firft  Shot  he  heard,  and  was  made  im- 
mediately after  the  Criminal  was  cut  down,  by 
One  ftanding  at  the  Foot  of  the  Gibbet :  That 
when  the  Pannel  took  the  Gun  out  of  the 
Soldier's  Hand,  he  was  in  a  Paflion,  and  it 
was  fome  fhort  Time  before  he  was  Mafter  of 
the  Gun :  That  to  the  beftof  his  Remembrance 
the  Pannel  was  cloathed  in  Red  ;  but  he  be- 
ing well  acquainted  with  the  Pannel's  Face, 
was  pofitive  he  was  the  Perfbn  that  took  the 
Gun  and  fired  as  aforefaid  ;  and  believes  there 
were  about  thirty  Yards  between  the  Windows, 


Mark  Sprot,  Skinner*,  oneof  the  Conftables 
of  Edinburgh,  depofed,  That  he  faw  Wilfon 
cut  down,  but  did  not  obferve  any  greater 
Difturbance  than  ufual  at  Executions :  But  a 
little  after  the  Criminal  was  cut  down,  he  ob- 
ferved the  Pannel  advance  towards  the  Soldiers, 
and  fire  his  Piece  towards  the  Weft,  and  the 
Smoak  Iffue  out  at  the  Mouth  of  his  Gun  ;  and 
this  was  the  firft  Shot  that  was  fired.  That 
immediately  after  a  Tall  Man  in  his  own  Hair, 
about  the  Third  behind  the  Pannel,  fired  his 
Piece  towards  the  Weft,  but  up  in  the  Air, 
over  the  Heads  of  the  Multitude,  and  feveral 
dropping  Shots  followed  foon  after ;  and  when 
the  People  fell  back  and  opened,  the  De- 
ponent obferved  a  young  Man  lying  upon  the 
Ground  as  dedd,  directly  oppofite  to  the  Place 
where  the  Pannel  fired. 

George-Campbell  Wright,  of  Edinburgh,  de* 
pofed,  That  he  ftood  at  a  Window,  diredlly 
oppofite  to  the  Gibbet :  That  a  very  little  after 
Wilfon  was  cut  down,  he  obferved  the  xannel 
with  four  or  five  of  his  Men  about  him  ;  and 
as  he  pointed  his  Piece  to  and  fro  towards  the 
Multitude,  he  obferved  him  receive  a  Stroke 
by  a  Stone,  thrown  from  behind  the  Scaffold, 
off  of  which  it  rebounded  and  ftruck  him : 
Whereupon  he  immediately  fired  his  Piece,  but 
whether  this  was  the  firft  Shot  or  noc,  he 
could  not  tell,  there  being  three  or  four  fired 
about  the  fame  Time  :  But  that  the  Pannel 
fired  he  was  fure,  for  he  faw  the  Fire  and 
Smoak  iffue  from  his  Piece  ;  and  upon  thefe 
Shots  he  faw  a  Man  fall  down  on  his  Back  in 
the  Street :  That  after  this,  he  faw  the  Pannel 
raife  his  Musket,  and  put  his  Hand  to  his 
Cartrage-Box,  as  if  he  intended  to  load  again ; 
but  what  followed  he  did  not  know,  becaufe 
he  immediately  loft  Sight  of  him. 

James  Bald,  Merchant  of  Edinburgh,  de- 
pofed, That  he  ftood  at  the  fame  Window  the 
laft  Witnefs  did  j  that  a  little  after  Wilfon  was 
cut  down,  hci'aw  the  Pannel  advance  and  fire 
his  Piece  to  the  Weftward  ;  but  faw  none  of 
the  Soldiers  near  him,  nor  obferved  any  other 
Fire  but  his  j  And  before  there  Was  any  more 
firing,  when  the  Multitude  fell  back,  he  faw  a 
Man  lying  dead  towards  the  Place  the  Pannel 
pointed  his  Piece ;  and  he  was  fure  the  Captain 
fired,  becaufe  he  law  the  Fire  and  Smoak  iffue 
out  of  his  Piece. 

Andrew  Daw,  depofed,  That  immediately 
after  Wjlfn  was  cut  down,  the  Pannel  fired  his 
Piece,  and  thereupon  Charles  Husband,  a 
Baxter  in  the  Abby,  dropt  juft  by  the  Depo- 


nent, and  the  Deponent's  Coat  was  torn  in 
the  shoulder  by  the  fame  Shot ;  he  was  fure 
it  was  the  Pannel  that  fired,  becaufe  he  faw 
ho  other  Piece  prefented  at  the  lame  Time  : 
And  the  Deponent  was  not  the  Length  of  an 
ordinary  Room  diftant  from  the  Pannel  when 
he  fired  i  and  this  was  the  firft  Shot  he  heard 
fired  that  Day. 

Walter  Shergold,  of  Edinburgh,  depofed^ 
That  he  faw  Captain  Porteous  tire  his  Gun, 
holding  the  fame  ftrait-out  at  the  Multitude, 
and  he  was  not  then  three  Yards  from  him  ; 
That,  after  he  had  fired  himfelf,  he  heard  the 
Captain  fay  Fire  !  and  then  fome  other  Shots 

were 


920 


^/CRITICAL    REVlEWo/ 


— .— *. 


1756.  Were  made  :  That  the  Shot  the  Captain  made, 
ioGeo.IIwas  the  firft  he  heard  fired,  and  he  was  fo 
,fc/^rs^  near  as  to  fee  the  Fire  fly  out  of  the  Gun. 

John  Ritchie  and  tfhomas  Crcokjhanks  alfo 
teftified,  That  they  faw  Captain  Porteous  fire 
among  the  Multitude. 

James  Neilfon  depofed,  That  he  faw  the 
Smoak  iflfue  from  the  Captain's  Piece,  and 
that  five  or  fix  Soldiers  fired  after  the  Captain; 
and  when  the  Multitude  was  beaten  oft',  the 
Deponent  faw  a  Boy  with  black  Hair  lying 
within  ten  Yards  of  the  Turnpike,  where  the 
Deponent  flood,  and  he  was  bloody  at  the 
Ear,  and  be  faw  four  other  Perfbns  lying  at 
different  Places  in  the  Street. 

William  Gordon  teftified,  He  faw  the  Fire 
and  Smoak  come  out  of  the  Muzzle  of  the 
Captain's  Piece,  which  was  the  firft  Shot  that 
was  made,  and  he  heard  feveral  other  Shot 
afterwards. 

John  Nafmith  depofed,  That  he  heard  the 
Captain  fay  feveral  Times  to  his  So]dievs,Fire, 
and  be  damned !  and  at  the  fame  Time  faw 
him  advancing  with  his  Piece  prefented  in  his 
Hand,  and  foon  after  the  Captain  had  faid  the 
Words  aforefaid,  he  heard  feveral  Shot  go  oft! 
David  Brown  teftified,  That  he  heard  the 
Captain  give  his  Soldiers  Orders  to  fire,  and 
thereupon  feveral  Shot  were  made. 

Matthew  Kidd  depofed,  That  he  faw  the 
Captain  fire,  and  afterwards  give  the  Soldiers 
Orders  to  fire  ;  and  that  he  called  to  them  to 
level  their  Pieces,  and  he  faw  the  Soldiers  fire, 
and  the  Shot  fired  by  the  Captain  was  either 
the  firft  or  the  fecond. 

James  Maxwell  teftified,  That  the  Mob 
threw  Stones  among  the  Guard,  and  imme- 
diately after  the  Captain  bid  the  Soldiers 
Fire,  and  be  damned!  and  that  he  faw  the 
Captain  fire  the  firft  Shot  himfelf. 

William  Douglas  teftified,  That  there  were 
feveral  Stones  thrown  among  the  Guard,  and 
he  heard  the  Captain  fay  to  the  Soldiers,  Be 
damned  to  you,  Bougars,  Fire  ! 

Archibald  Teates  depofed,  That  a  little  after 
Wilfon  was  cut  down,  he  faw  the  Captain  fire 
his  Piece  among  the  Multitude,  and  imme- 
diately heard  him  fay  to  his  Men,  Level  your 
Pieces  and  fir,e^  and  be  damned  !  whereupon  a 
great  many  Shot  were  fired  by  them,  and  he 
law  the  Captain  take  a  Gun  from  one  of  his 
Men  which  he  fired,  and  he  (the  Witnefs) 
was  within  fix  Yards  of  the  Captain,  when  he 
fired  and  fpoke  the  abovefaid  Words  :  And 
that  between  the  Time  the  Captain  fired  his 
own  Piece,  and  his  taking  the  Gun  from  the 
Soldier  might  be  about  eight  Minutes:  That  at 
the  Time  he  fired  the  fecond  Gun,  there  were 
feveral  other  Guns  fired  ;  and  that  the  fecond 
Shot  fired  by  the  Captain  was  near  the  Place 
where  he  fired  the  firft. 

William  Murray  teftified,  He  obferved 
two  Soldiers  fire  their  Guns  up  into  the  Air, 
but  that  the  Captain  afterwards  fired  his  Gun 
among  the  Multitude,  whereupon  he  faw  a 
Boy  drop;  and  he  heard  the  Captain  call  out 
to  the  Soldiers,  Damn  them  for  Hougars,  why 
did  they  not  fire  even  forward,  and  clean  the 
Street  f  and  that  after  the  firft:  firing,  he  faw 


Man  he  purfued  thirty   or  forty  Yards,  and     173* 
upon  fireing,  he  faw  the  Perfbn  fo  purfued  fall IoGeo11- 
down;  and   being   asked,   how  long  he  ha'ds,/^-s' 
been    dull  of  Hearing  ?    he   anfwered   feven 
Years. 

James  Nicoll  depofed,  He  faw  the  Captain 
fire  among  the  Multitude. 

William  Jamefon  teftified,  He  faw  the  Cap- 
tain fire,  and  heard  him  order  his  Men  to  fire. 

John  Moffat  depofed,  He  faw  the  Captain 
fire  his  own  Piece,  and  the  Soldiers  who  flood 
behind  him  fired  their  Pieces  up  into  the  Air  -, 
and  that  he  alfo  faw  the  Captain  take  one  of 
the  Soldiers  Pieces  and  fire. 

John  Stewart  teftified,  That  the  Captain 
took  a  Gun  out  of  a  Soldier's  Hand,  with 
which  he  pufhed  back  the  Multitude,  and  re- 
ceiving a  Blow  as  he  was  in  the  Rear  of  his 
Men,  he  fuddenly  turned  about,  and  waived 
his  Piece  to  and  again  without  firing  ;  but  a 
very  little  after  that  he  turned  about  all  at 
once,  and  ftepping  fbme  Steps  forward,  he 
fired  off  his  Piece  Weftward  towards  the 
Croud. 

John  Gibb  depofed,  That  he  thought  the 
Captain  fired,  for  he  faw  the  Powder  flafh  in 
the  Pan,  and  he  heard  at  the  fame  Time  the 
Report  of  feveral  Guns,  and  one  Neil  dropped 
down  at  the  Men fe- well. 

TheWitneffes  produced  forCaptain  Porteous.  Wltnejfes 

George  Smeitcn,  Writer,  depofed,  That  when/'"' the 
the  Executioner  was  doing  his  Duty,  he  faw  ^a$tatn- 
Captain  Porteous  come  off  the  Scaffold,becaufe 
the  Mob  crowded  upon   the  Guard;  and  one  ' 
of  them   endeavoured  to   grafp  the  Captain, 
but  a  Gentleman  in  Green  Cloaths  kept  him 
off,  and  then  the  Captain  returned  to  the  Scaf-  ■ 
fold  :  About  the  Time  the  Criminal  was  cut 
down  the  Captain  went  off  the  Scaffold  again, 
and  Stones  were  thrown  by  the  Mob  at  the 
Hangman  and  the  Guard;  after  which,  he  ob- 
ferved a  Soldier  make  a  Shot,  and  after  this 
followed  three  or  four  Shot  more :  That  the 
Captain  prefented  his  Piece  at  the  fame  Time, 
and  ftood  pretty  near  the  Soldier  that  fired  firft. 

Thomas  Horton,  Surgeon  of  the  Welch  Fu- 
fileers  teftified,  That  he  faw  feveral  Stones 
thrown  at  the  Guard,  big  enough  to  kill  a 
Man,  and  this  continued  for  fbme  Time: 
That  while  the  Criminal  was  hanging,  he  faw 
a  Man  prefs  upon  the  Captain,  whereupon  he 
held  up  his  Hand  in  a  threatning  Manner : 
That  the  Captain  had  no  Gun  in  his  Hand  up- 
on the  Scaffold,  but  when  he  came  off  he  took 
a  Gun  from  a  Soldier,  and  endeavoured  to 
get  his  Men  together,  which  he  could  not  well 
do,  they  being  fb  mixed  with  the  Mob,  who 
continuing  to  throw  Stones,  the  Captain 
waived  his  Piece  from  Side  to  Side  to  frighten 
them  :  At  the  fame  Time  a  Soldier  came  up 
on  the  Right  Hand  of  the  Captain  and  fired, 
which  was  the  firft  Shot  the  Deponent  obfer- 
ved :  That  he  did  not  fee  the  Captain  fire, 
though  he  had  his  Eyes  upon  him  all  the  Time, 
and  he  was  very  well  affured  he  did  not  fire 
at  that  Time;  and  that  afterwards  he  endea- 
voured to  carry  off  his  Men. 

David  Ranine  depofed,  That  after  the  firft 
Fireings  were  over,  he  faw  the  Captain  draw 


the  Captain  take  a   Gun  out  of  a  Soldier's  off  his  Men,  and  heard  fbme  Soldiers  fire  in 
Hand  and  fire  again,  directing  it  towards  a   the  Rear. 

John 
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John  Clerk,  Serjeant  of  the  Welch  Fufileers 
depoled,  That  he  was  fetit  by  the  Captain 
who  commanded  the  Detachment  of  the 
King's  Forces  in  the  Lawn-Market,  to  the 
Place  of  Execution,  to  get  Orders  from  the 
Magiftrates  or  Captain  Porteous;  and  being 
upon  the  Scaffold,  he  law  a  Stone  thrown  at 
the  Executioner  which  cut  his  Nofe,  and  ano- 
ther of  the  Bigneis  of  his  two  Fills  at  the 
fame  Time  hit  the  Deponent's  Legs :  Where- 
upon he  came  down  from  the  ycaffold,  and 
faw  Captain  Porteous  moving  his  Fuzee  to 
keep  off  the  Crowd,  who  preflfed  upon  the 
Guardy  and  drove  them  four  or  five  Yards 
from  the  Place  where  they  were  polled  :  That 
Captain  Porteous  threatned  to  fire  upon  the 
Mob,  but  none  fired  at  that  Time  :  He  law  a 
Soldier  afterwards  advance  on  the  right  Hand 
of  Captain  Porteous  and  fire  among  the  Crowd, 
which  was  the  firft  Shot  he  heard;  and  he  law 
two  Soldiers  afterwards  fire  into  the  Air,  and 
four  or  five  Shots  more  were  made,  but  he 
did  not  lee  Captain  Porteous  fire,  or  gfve  Or- 
ders to  fire,  thoughhe  had  his  Eyes  fixed  up- 
on thofc  that  fired;  and  that  on  the  firft  Shot 
that  was  fired,  he  law  a  Man  drop. 

Colin  Campbell  depoled,  That. he  law  Stones 
thrown  at  the  Hangman  and  the  Guard,  knd 
the  Captain  with  his  Fufee  keeping  off  the 
Mob;  and  one  of  the  Soldiers  being  ftruck 
with  a  Stone  fired,  and  another  fired  imme- 
diately after  him. 

William  Meaims  Serjeant  of  the  Cky- 
Guardj  depoled,  That  there  were  Showers  of 
Stones  thrown  at  the  Guard  after  the  Execu- 
tion, one  he  faw  of  3  lb.  weight ;  thie  Drum- 
mer was  cut  in  the  Head  with  a  -'Storey '■'and 
one  of  the  Soldiers  had  His  Shoulder-Blade 
broke;  and  before  ■  this,  the  Depdrtent  was 
drawing  off  the  Men  by:  the  Captain's  Orders  : 
That  he  held  the  CaptainVFulee,  and  return- 
ed it  to  him  when- the  flig'iv  was  given  to  cut 
down  Wi:oni  and  it  was  the  fame  Fufee  the 
Parmef  uied  to  carr^apon^Duty.  i«0  ©Hi 

■ALuriMfr 'Camphtil  depofed,  He  faw  Stones 
thrown  at  the  Gdard^and  two  ooWiers  ftep 
afide  frowithe'  reft  "and1  fire  ,  which  were  the 
two  firft  3hots  he  heard. 

Mtittbew  Howerty  *  Soldier  of.  the  City- 
Guard  depofed,  Thau  'a  great  many  Stones 
werethfowft-at'the.iGward  ;  that  he  faw  the 
Captain  wave  his  Piece,1  but-  he?  did  not  pre- 
fent  it ;  but  he  law  two  or  three  Soldiers  fire 
their  Pieces  into  the  Air :  Then  he  heard  fome 
Soldiers  fay,  Fire,oriveJhall  be  knocked  down 
and  more  Stones 'being  thrown,  leverai  of 
them  did  fire,  though  he  heard  the- Captain 
fay  before^  Do  not  five  !  That  he  was  one  of 
i  the  Soldiers  that  followed  the  Captain,  and 
did  not  fee  him  fire  as  he  marched  to  the  'Bowi 

David  Martine  depoled,  He  was  one  of 
the  City-Guard,  and  had  his  Shoulder-Blade 
disjointed  by  a  Blow  of  a  Stone,  before  there 
was  any  firing,  and  heard  Captain  Porteous 
call  to  the  Men  Not  to  fire. 

William  Eylcs,  'oldier  of  the  City-Guard, 
teftified,  That  he  attended  the  Execution,  df 


Wilfon,    and  did  not  hear  Captain  Porteous 
give  any  Orders  to  fire  ;  but  after  the  firing 
feveral  Shots,  the  Captain  called  to  the  Sol- 
No  29. 


diers  to  fall  into  their  Ranks  and  follow  him,     !*3<J- 
which  the  Deponent  and  the  reft  did,  as  they  IoGeoir* 
were  able.  L/*v 

James  Armour^  Writer  to  the  Signet,  depo- 
fed, That  after  the  Criminal  was  cut  down, 
the  People  threw  Stones,  upon  which  he  heard 
two  or  three  Shots;  and  afterwards  when  the 
Captain  and  his  Party  were  retiring,  which 
they  did  in  great  Confufion,  the  Crowd  pur- 
fued  them,  and  renewed  their  throwing  of 
Stones ;  Upon  which  fbme  of  the  Soldiers 
marched  back  eight  or  ten  Paces,  and  he 
heard  a  good  number  of  Shot,  which  to  his 
Grief  he  law  did  great  Execution. 

John  Kobinfon  Stabler,  depofed,  That  he 
heard  the  Captain  fay,  Fire,  or  I  will  fire, 
he  did  not  know  which;  and  immediately  a 
Man  ftepped  3  or  4  Paces  before  the  Captain, 
and  fired  his  Piece,  and  he  verily  believed 
that  the  People  who  fell  near  his'Clofi,  got 
their  Wounds  by  that  Shot. 

George  Vint  depofedj  He  faw  a  Soldier,  a 
black  Man,  ftep  before  the  Captain  and  fire 
his  Piece,  whereupon  the  Captain  pufhed  him 
into  his  Rank,  and  he  did  not  fee  the  Captain 
fire  aH  the  Time. 

Alexander  ihomfon  a  Town  Officer^  depo- 
fed, That  the  Captain  lent  him  from  the  ."ca- 
ffold  to  the  Magiftrates  to  know  how  long  the 
Criminal  Ihould  yet  hang,  and  the  Magiftrates 
anfwered,  he  Ihould  ftill  hang  a  quarter  of  an 
Hour;  but  before  half  that  Time  expired,  he 
was  cut  down 

Peter  Colftoun  depofed,  He  law  the  Cap- 
tain march  with  his  Men  Up  the  Weft-Bow, 
and  faw- feveral  in  the  Rear  fire. 

'  John  Kennedy  Surgeon  depoled,  That  after 
the  Execution  of  Andrew  Wilfon,  he  attended 
the  following  Perfbns  of  the  Town-Goard,'u  z. 
Alexander  Mufhot,  the  Spine  of  whole  Shoul- 
der-Borie  was  crufhed,  and  Alexander  Braid, 
who  had  a  Contufion  in  his  right  Foot,  and 
both  of+bem  Informed  him  they  received  their 
Hurts  at  the  Execution  of  Andrew  Wilfon, 
and  the;  laft-  of-  them  was  lame  to  that  Day. 

TheAffizte  (or  Jury)  then  went  out,  and^e^f 
having  confidered  the  Evidence,  they  all  in dm' 
one  "Voice  found  it  proven,  that  the  faid  John 
Porteous ,  Pannel,  fired  a  Gun  among  the  Peo- 
ple alTemblcd  at  the  Place  of  Execution  and 
Time  libelled ;  as  alio  that  he  gave  Orders  to 
the  Soldiers  under  his  Command  to  fire,  and 
upon  his  arid  their  lb  firing,  the  Perfbns  men- 
tioned in  the  Indi&ment  were  killed  and 
wounded :  And  found  it  proven,  that  the  Part- 
nel  and  his  Guard  were  attacked  and  beat,  by 
feveral  Stones  of  a  confiderabje  Bigneis  thrown 
at  them  by  the  Multitude,  whereby  feveral 
of  the  Soldiers  were  bruifed  and  wounded. 

Whereupon  the  Court  of  Judiciary  decern-  Stnttnct  of 
ed  and  adjudged  the  faid  John  Porteous  to  be  £««'*-. 
taken  from  the  tfolbcotb  of  Edinburgh,  upon 
Wednefday  the  8th  Day  of  September  next,  to 
come  to  the  Grafs-Mercate  of  Edinburgh,  the 
common  Place  of  Execution  of  the  laid 
Burgh,  betwixt  the  Hours  of  2  and  4  of  the 
Clock  in  the  Afternoon  of  the  faid  Day,  and 


there  to  be  hanged  by  the  Neck  upon  a  Gib- 
bet by  the_Hands  of  the  Executioner  untiil 
he  be  dead,  and  ordained  all  his  moveable 
11  B  Gooas 


922 


J  CRITICAL  REVIEW  of 


for  Doom. 


1 7  4,    Goods  and  Gear  to  be  efcheat  and  in-brought  I  a  Rope  over  a  Sign-Poft*  and  having  faftned 
lpGeo.II.to  his  Majefty's.  Ufej  which  was  pronounced   it  about  his  Neck,  drew  himUpin.  his  Night-1 

Gown  and  Cap  as  they  found  him  ;   but  he 
getting  his  Hands  between  his  Neck  and  the 
Rope,  they  let  him  down  again^  and  the  Cap- 
tain having  two  Shirts  on,  they  wrapped  on« 
Lords  of  the  of  them  about  his  Face,  and  tied  up  his  Arms 
'jufticiary.        in  his  Night-Gown,  and  without  giving   him 
Time  to  lay  his  Prayers,  pulled  him  up  again, 
where  he  hung  till  Day-light  the  next  Morning. 
The    Arms  and  Drums  being  left  on  the 
Place  of  Execution,  were  found  there  alfo  nexc 


Sic  Sub. 

And.  Fletcher, 
f  a.  Mackenzie. 
Na.  Pringle. 
Gilb.  Elliot, 


oGeo.II- 


J  inter  to     £t  a  Court  held  on  the  3d  of  December, 

retrieve  the 
Captain. 


the  Lord  Juftice  Clerk  preduceda  Letter  from 
his  Grace  the  Duke  of,  Newcaftle,  one  of  his 
Majefty's  Principal  Secretarys  of  State,  of  the 
following  Tenor. 

Whitehall,  Auguji  26,  1736. 


My  Lords, 


made   to 


He  is  re- 
prieved. 


Taken  out 
of  Prifon, 
and  execut- 
ed by  the 
Mb. 


lication  having  been  made  to  Her 
Majefty  in  the  Behalf  of  John \  Porteous, 
late  Captain-Lieutenant  of  the  City-Guard  of 
Edinburgh,  a  Prifoner  under  Sentence  of 
Death,  in  the  Goal  of  that  City  :  I  am  com- 
manded to  fignify  to  your  Lordfhips,  Her  Ma- 
jefty's Pleafure,  That  the  Execution  of  the 
Sentence  pronounced  againft  the  faid  John 
Porteous,  be  Refpited  for  fix  Weeks,  from  the 
Time  appointed  for  his  Execution.  I  am,  my 
Lords,  your  Lordfhips  moll  obedient  humble 
Servant. 

Sic  Sub.    Ho l l e s  Ne^cas t  l  e. 

Directed  on  the  Back  thus  :  To  the  Right 
Honourable  the  Lord  Juftice  General,  Juftice 
Clerk,  and  other  Lords  of  the  Jufticiary  at 
Edinburgh. 

After  which  the  Lords  gave  their  Warrant 
for  flopping  the  faid  Execution,  prohibiting  all 
Magiftratesand  Officers  to  put  the  faid  Sentence 
of  Death  in  Execution  until!  the  20th  of 
October  next,  Upon  which  Day  they  were 
ordered  to  put  the  faid  Sentence  in  Execution. 

But  on  the  7th  of  September,  about  10  at 
Night,  a  Body  of  Men  cntred  the  City  of 
Edinburgh,  feized  all  the  Fire- Arms,  Battle- 
Axes,  and  Fire- Arms  belonging  to  the  Town- 
Guard,  and  being  joined  by  the  Mob  within, 
lecured  all  the  City- Gates,  and  with  Drums 
beat  the  Alarm  :  Then  attempted  to  break 
open  the  Prifon  Doors,  but  not  being  able, 
they  fet  fire  to  them,,  and  entring  the  Prifon, 
made  the  Under-kecper  open  the  double  Locks 
of  the  Apartment  where  Captain  Porteous  was 
kept,  who  begged  they  would  fpare  him  till 
next  Day,  (the  Day  firfl  appointed  for  his 
Execution  ;  But  they  hurried  him  away  out  of 
the  Priion  about  Eleven  that  Night,  marching 
with  lighted  Torches  before  them,  and  coming 
10  the  ufual  Place  of  Execution,  they  threw 


Morning  ;  but  during  the  Tumult,  Parties  of 
Armed  Men  with  Drums,  patroled  iri  the 
different  Streets,  to  prevent  any  i-urprize  by^ 
the  King's  Forces,;  quartered  in  the  hiburbs ; 
and  after  the  Execution  was  over,  they  went 
to  the  Lord  Provoft's  Houfe  (who.  does  not 
appear  to  have  made  any  Attempt  towards 
fuppreffing  the  Tumult)  and  told  him:  they 
were  iatisfied :  After  which  all  was  quiet. 

What  is  moft  remarkable  in  the  Petition  of  the  Cap- 
Captain  Porteous,  to  the  Queen,  for  Mercy,  is,'f'»''P6- 
Thathe  infills  it  was  not  proved  that  he  fired Mton' 
himfelf  or  commanded  his  Men  to  fire;  and  if 
he  did,  That  he  was  affaulted  firfl  by  the 
Mob,  and  only  repelled  Force  by  Force. 

The   whole  Matter  being  laid  before  the  J  Bill 
Houfe  of  Lords,  the  iafl  Seffion, -a  Bill  was .*«««*»«'« 
brought  into  that  Ho.  fe,  and  paffed,  to  difable^^ 
Alexander  Wilfon,  late.  Provoft  of  Ednbwgh,n phwjb 
from  taking,  holding  and  enjoying  any  Office,  thetrowf, 
or  Place  of  Magiftracy  in  the  City  ofEd.nh'gh,^0, 
or   elfewhere,    and  for  imp  Honing  the  ,la*d 
Alexander  IVtlfon,  and  for  abolifhing  the  Guard 
kept  up  in  the  faid  Cay,  commonly  called  the 
Town-Guard,  and  for  taking  away  the  Gates 
of   the  Neither  Bcw-Port  of  the  faid  City, 
and  keeping  open  the  fame. 

This  Bill  being  fent  down  to  the  Houfe  of  Altered  by 
Commons,  received  great  Alterations  there  ;the  c*m~ 
for  the  Claufes  for  Imprifoning  the;  Provoft, """"' 
abolifhing  the  City- Guard,  and  taking  away 
the  Gates  of  the  Neither  Bow,  were  dropped, 
upon  a  Diyifion,  when  131  Voted  for  thefe 
Alterations,  and  1  30  againft  them;  and  when 
the  Ad  paffed  the,  Commons,  It  went   no 
further  than  the  difabling  the  Provoft,  Alexan- 
der IVilfon,  from  hblding  any  Office,  and  laying 
a  Fine  of  2000  /.upon  the  City  of  Edinburgh 

The  Reafbn  of  jEhewting  this  Refentrhent  a- 
gainft  the  Provoft  and  the  City  oi  Edinburgh, 
was  their  not  ufing  their  befl  Endeavours  to 
fupprefs  the  Mob,  either  at  the  Execution  of 
Andrew,  IVilfon,  or  when  Captain  Porfrw/J'was 
taken  out  of  Prifon  and  murdered. 

Another  A&  ajfo.  paffed  this   Sefnon  for  Jmther 
bringing  to  Juftice  the  Perfons  concerned  uv-f* rel*- 
the  barbarous  Murder  of  Captain  John  Porteous ±  p"8,*^  s 
and  punifhing  fuch  as  fhould  knowingly  con- 
ceal any  of  the  faid  Offenders. 
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A. 

Bington,  Edward,  tried 
for  High  Treafon,  Exe- 
cuted. 26 

Anderfon,  Lionel,  a  Romijh  Pricft,-- 

for  High  Treafon.  Reprieved. 

373 

Anderton,  William,  —  for  High 
Treafon.    Executed.        648 

Andretve,  Col.  Eufelius,  —  for  a 

Eretended  High  Treafon.  Be- 
eaded.  232 

Appletree,  Thomas,  —  for  High 
Treafon.    Pardoned.        304 

Argyle,  Archibald  Marquis  of, — 

for  High  Treafon.  Beheaded. 

281 

■drgyle,  Archibald  Earl  of,  —  for 

High    Treafon.     Beheaded. 

440 

Armjlrong,  Sir  Thomas,  Proceed- 
ings on  the  Outlawry  againft 
him,  forHighTreafon.  Exe- 
cuted. 515 

Arnold,  Edward,  tried  for  Felo- 
ny, in  fhooting  'Thomas  Lord 
Onflow.  Pardoned.  883 

Arundel,    Philip  Earl   of,  — for 

High  Treafon.      Reprieved. 

37 

AJhhy  and  White.  The  Cafe  of 
Elections.  778 

AJJjton,  John,  Gent,  tried  for 
High  Treafon.  Executed.  627 

Atkins,  Samuel,  Gent. — for  the 
Murder  of  Sir  E.  B.  Godfrey. 
Acquitted.  341 

Atkins,  William,  Clerk,— forHigh 
Treafon.    Condemned.     368 

Atterhury,  Francis,  D.  D.  Bifliop 
of  Rochejler,  attainted  by  Act 
of  Parliament,  for  a  treason- 
able Confpiracy.      Banifhed. 
881 

Audley,  Jidervin  Lord,  Earl  of 
Cafllehaven,  tried  for  a  Rape 
and  Sodomy.    Beheaded.  122 

Axtel,  Daniel,  a  Regicide,  —  for 
High  Treafon.  Executed.  271 


Ahington,  Anthony,  tried  for 
HighTreafon.  Executed.26 


1620.       Bacons,  Francis  Lord,  Proceed - 

\9Jac.  I.         ings  in  Parliament  againft  him, 

for  Bribery  and  Corruption. 

Fined  40,000 /.  &c.  73 

1703.        Baillie,  David,  tried  for  Leafing- 
2  Anna.  making,  fentenced  to  the  Pil- 

lory, and  Banifhment  for  Life. 
Both  remitted.  797 

1 684.  Baillie,  Robert,  —  for  High  Tre3- 
36Gw.II.        fon.    Executed.  528 

1 586.       Ballard,  John,—  for  High  Trea- 
28  EUz-         fon.    Executed.  2.6 

1 609 .       Balmerino,  JohnL,ovd,  — for  High 
7  Jac  I.  Treafon.     Pardoned.  59 

1 634.       Balmerino,  JohnX^oxA,— for  a  trea- 
10  Car.  I.         fonable  Libel.  Pardoned.  129 

1 701.  Barlkorn,  Richard,  —  for  Piracy. 
1 3  Will.         Acquitted.  737 

1674.        Barnardijlon,  Sir  Samuels,  Bart,  and 
z6Gw.II.         Sir   William  Soame,    Knight. 
Trial  on  a  controverted  Elec- 
tion. 3 1  o 

16S3.        Barnardijlon,   Sir  Samuel,    Bart- 

36  Gw.  II.         tried  foraMifdemeanor.Fined 

io,coo/.  &c.  488 

1586.        Barnwell,    Robert,  . —   for  High 
28  Eliz.  Treafon.    Executed.  26 

1637.       Bajlwick,  John,  M.  D .  —for  a  fe- 

13  Car.  I.         ditious  Libel.  Pilloried,  Ears 

cut  off,  and  imprifoned.    131 

1685.  Bateman,Charles,Surgeon,  — for 
1  Jac.  II.         High  Treafon.  Executed.  55$ 

1 60  5 .       Bates,  rfhomas,  —  for  High  Trea- 
}  Jac.  I.      '  fon.     Executed.  57 

1703.        Bathurfl,  Charles,  Efq;  Proceed- 
2  Anna-  ings  in  the  Houfe  of  Lords 

and  Commons,  in  the  Cafe  be- 
tween him  and  Thomas  Lord 
Wharton.  796 

1701*.        Bayard,  Col.  Nicholas,  tried  for 
13W.HI.        High  Treafon.      Reprieved. 

751 

1702.  Baynton,    Sarah,    —  for    aflift- 
2  Anna.  ing  in  a   forcible  Marriage. 

Pardoned.  761 

1 668 .        Beajly,  Richard,  —for  HighTrea- 
20  Car.  II.         fon.     Executed.  304 

1 6  68 .       Bedle,  Edward,  —  for  High  Trea- 
20  Gw.  II.        fon.     Acquitted.  304 

Bellamy,  Jerome, — for  HighTrea- 
fon.    Executed.  z6 

1637.        Berkley.    Sir    Robert,    a    Juftice 

13  Gw.  I.         of  the  King's-Bench,  impeached 

of  HighTreafon.  153 


1660. 
1 2  Gw.  II. 

167S-9. 
3 1  Car.  II. 

1681. 
33G1y.II. 

1683. 
35G1r.II. 

1702. 
2  Anna. 


1696. 
8  W.  III. 

168S. 
4  Jac.  II. 

16S3. 
35Gfr.II. 

160  *>. 
43  Eliz.. 

i66z- 
14GW.  II. 

171S. 
j  Geo.  I. 

1681. 
34  CB.  II. 


1554- 
I  Mar. 


1703. 

2  Anna. 

1683. 

36Gn-.II. 

1688. 
4  Jac.  II. 

138S. 
11  Ric.  II. 

1663-4. 
.15  Car.  II. 

17034. 
2  &  3  An. 

i6;r. 
7  Car  I. 

1679. 
3iGw.IL 

1603. 
1  Jac.  I. 


Berkfiead,  John,  a  Regicide,  tak- 
en upon  an  Outlawry,  and 
executed.  276 

Berry,  Henry,  tried  for  the  Mur- 
der of  Sir  E.  B.  Godfrey.  Exe- 
cuted. 336 

Bethel,  Slingshy,  Efq;  —  for  an 
Affault  and  Battery.  Fined  5 
Marks.  435 

Bethel, Slingshy, ILfq;  —for  aRiot, 
&c  Fined  iood  Marks.    450 

Binkes,  William,  D.  D.  his  Ser- 
mon on  the  30th  of  January 
cenfurcd  by  the  Houfe  of 
Lords.  774 

Bijhop,  William,  tried  for  Piracy. 
Executed.  713 

Bijhops,  the  Seven,  —  for  a  Libel. 
Acquitted.  582 

Blague,  Captain  William,  —  for 
Treafon.     Acquitted.       462 

Blunt,  Sir  Chrijlopher,  —  for  High 
High  Treafon.  Beheaded.   47 

Bolton,  John,  a  Quaker,  — for  not 
taking  the  O.iths.  Premunire. 
TheSentence  not  executed-  89S 

Bonnet,and  33  of  his  Crew, — for 
Piracy,  in  South  Carolina.  Exe- 
cuted. 872 

Boroski,  Charles-George,  —  for  the 
Murder  of  Thomas  Thynn,  Efq; 
Executed.  443 

Bothwell,  JamesHzr],  —  for  the 
Murder  of  Henry  King  of  Scots. 
Acquitted.  21 

Boucher,  James,  Gent,  —for  High 
Treafon.     Reprieved.       777 

Braddon,  Lawrence,  Gent.  —  for  a 
Mifdemeanor.  Fined  and  im- 
prifoned 483 

BradJJjaw,  Dearing,  Gent.  —  for 
the  Murder  of  Sir  Charles  Pym. 
Acquitted.  .        60S 

Brambre,  Sir  Nicholas,  — for  High 
Treafon.     Executed.  1 

Brewjler,  Thomas,  Bookfeller,  — 1 
for  Mifdemeanors.  Pilloried, 
and  fined  100  Marks.        297 

Briton,  Richard,  Gent.  —  for  an 
Aflault  and  Confpiracy.Fined 
100/.  797 

Brodway,  Giles,-  for  a  Rape-Exe- 
cuted. 12} 

Bromwich,  Andrew,  Clerk, —  for 
HighTreafon.  Convicted.  368 

Brooke,  George,  Efq;  —  for  High 

Treafon.     Executed.  4S 

Brookesby, 
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1699. 
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16S0. 
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1660. 
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1680. 
32CH-.II. 

16S9. 
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33CW  II. 
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1648. 
24  Car.  I. 
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1695. 
8  W.  III. 

16S2. 
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1701. 
ilJV.lW. 

166-]. 
19  Car.  II. 


1603. 

1660. 
I2Cw.II. 


1721. 
S  Geo   I. 


1692. 

4-W.Sx.M. 


Brooke  shy,  Bartholomew,  Efq;    -- 

for  Hi<rh  Treafon.  Reprieved. 

48 

Brooks,  Nathan,  Bookbinder,  — 

for  publifhing  a  Libel.  Fined 

40   Marks,   imprifoned,  &c. 

298 

Buckner,  William,  —  for  Licen- 
finga  Libel.  Fined  jo/.    127 

Burton,  Henry,  Clerk,  —  for  a 
Libel.  Pilloried,  Ears  cut  off, 
and  imprifoned.  13 J 

Busby,  George,  Clerk,  —  for  High 
Treafon.     Reprieved.  .    423 

Butler,  Mary,  for  Forgery.  Fin- 
ed 500/.  737 


Cambridge,  Proceedings  a- 
gainft  the  Univerfity  of, 
for  not  obeying  the  King's 
Mandate.  The  Vice-Chan  - 
cellor  deprived,  &c.  and  the 
Univerfity  reprimanded.  573 

Care,  Henry,  tried  for  a  Mifde- 
meanor,in  publifhing  a  Libel. 
Pilloried,  fined,  and  imprifon- 
ed. 392 

Carew,  John,  Regicide,  —  for 
High  Treafon.  Executed.  265 

Carnwath,  Robert  Earl  of,  —  for 
High  Treafon.  Pardoned.  S<5 1 

Carr.     See  Somerfet. 

Cajllemaine,  Roger  Earl  of,—  for 

High    Treafon.      Acquitted. 

"   584 

Cajllemaine,  Earl  of,  Proceed- 
ings of  the  Houfc  of  Com- 
mons againft  him.  613 

Cave,  Ambrofe,  Gent,  tried  for  the 
Murder  of  Sir  Charles  Pym. 
Acquitted.  60S 

Cavenajh,  .Maurice,  and  others,  — 
for  Felony.     Acquitted.    901 

Cellier,  Elizabeth,  —  for  High 
Treafon.     Acquitted.        301 

Cellier,  Elizabeth,  • —  for  a  Mifde- 

meanor.    Pilloried ,  fined,  &c. 

396 

Charles  I.  King,  againft  John 
Hampden,  Efq;  for  Ship-mo- 
ney.  m 

Charles  I.  King  of  England,  his 
Trial.     Murdered.  218 

Omrnock,  John,  tried  for  High 
Treafon.    Executed.  26 

Charnock,Robert,  Gent.—  for  High 
Treafon.    Executed.         650 

Charnock,  Robert  and  Anne,  —  for 
Mifdemeanors.  Convicted  ; 
but  no  Judgment  given.   447 

Churchill,  Nicholas,  —  for  Piracy- 


Condemned. 


739 


Clarendon,  Edward  Earl  of,  im- 
peached of  High  Treafon  and 
other  High  Crimes.  Baniihed. 
302 

Clarke,  William,  Prieft,  tried  for 
High  Treafon.  Executed.  48 

Clement,  Gregory,  a  Regicide,  — 
for  High  Treafon.  Executed. 
267 
Coke,  Jmndel,  Efq;    —  for  Fe- 
lony, in  maiming  Mr.  Crifpe. 
876 
Cole,  John,  —  for  the  Murder  of 
Dr.  Clench.     Acquitted.    6$6 
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1670. 
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1 7 10. 
9  Ann*. 

1678. 
50Cw.II. 


1647. 
23  Cw.  I. 

1627. 
3  Cw.  I. 


Coleman,  Edward, Efq;—  for  High 
Treafon.     Executed.        325 

Colledge  Stephen,—  for  High  Trea- 
fon.    Executed.  424 

Compton  Henry,  D.  D.  Bifhop  of 
London,  Proceedings  againft 
him  before  the  Lords  Com- 
mirfioners  for  EcdelkiKcal 
Affairs.     Sufpended.         571 

Coningsmark,  Charles-John  Count, 
tried  for  the  Murder  of  Thomas 
Thynn,  Efq;  Acquitted.     443 

Confiable,  Capt.  John,  —  for  Cow- 
ardice, &c.  Cafhieied,  and  im- 
prifoned. 7  55 

Cook,  John,  Regicide,—  for  High 
Treafon.     Executed.        267 

Cook,  Peter,  Gent.  —  for  High 
Treafon.     Pardoned.        672 

Copley,  Anthony,  —  for  High  Trea- 
fon.    Reprieved.  4S 

Corbett,  Sir  John,  Proceedings 
upon  theHabeasCorpus  brought 
by  him.  79 

Corbet,  Miles,  Regicide,  taken  up- 
on an  Outlawry,  and  executed. 

276 

Corker,  James,  a  Benediclinc  Monk, 
tried  for  High  Treat'on.  Ac- 
quitted. 362 

Corker,  James,  (the  fame)  —  for 
HighTreafon.  Reprieved.  373 

Cornijh,  Henry,  Efq;  Alderman  of 
London,  —  for  a  Riot,  &c.  Fi- 
ned 1000  Marks.  450 

Cornijh,  Henry,  (the  fame)  —  for 
High  Treafon.  Executed.  $54 

Cornwallis,  Charles  Lord,  —  for 
the  Murder  of  Robert  Clark. 
Acquitted.  342 

Cotton, Edward,—  for  High  Trea- 
fon.   Executed.  304 

Cowper,  Spencer,  Efq;  —  for  the 
Murder  of  Mrs.  Sarah  Stout. 
Acquitted.  7  1 7 

Cranburne,  Charles,  —  for  High 
Treafon.    Executed.        666 

Creighton,  Robert,  Efq;  See  San- 
quire,  Baron  of 

Crifpe,  Sir  Nicholas,  and  Mr.  Dal- 
7»<Jjfc<)y,Proceedings  of  theLords 
and  Commons  in  Relation  to 
their  refpedtive  Privileges.889 

Cnok,  John,  a  Quaker,  tried  for 

not  taking  the  Oaths,  Premu- 

nire.    Sentence  not  executed. 

89  6 

Cuffe, Henry,  tried  for  HighTrea- 
fon.    Executed.  47 

Curtis,  Jane,  profecuted  for  pub- 
lifhing a  Libel.  Found  Guil- 
ty. 380 

D 

DAlmahoy.     See  Crifpe. 
Dammaree,Daniel,  tried  for 
High  Treafon.  Pardoned.  844 

Danby,  Thomas  Earl  of,  Lord 
High  Treafurer,  impeached 
of  High  Treafon,  and  other 
High  Crimes  and  Mifdemea- 
nors.   Pardoned.  330 

Darby,  Leonard,  tried  for  Forge- 
ry. Fined  400/.  imprifon- 
ed, &c.  225 

Darnel,  Sir  'Thomas,  Proceedings 
upon  the  Habeas  Corpus  brought 
by  him.  75 
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1629. 
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1615. 
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1675. 
27  Car.  II. 


1668. 
20  Cw.  II. 

1682. 
34Cw.II. 

1652. 
4Cw.  II. 

1605. 
Sjac.I. 


Davers,  Sir  Charles,  tried  for  High 
Treafon.     Beheaded.  47 

Davis,  Sir  John,  —  for  High 
Treafon.     Pardoned.  47 

Davifon,  William,  Efq;  —  for  a 
Mifdemeanor.  Fined  10,000 
Marks,  and  imprifoned.      3 1 

Dawfon,  Jofeph,  —  for  Piracy. 

Executed.  713; 

Deagle,  John,— for  a  Riot-  Fined 

400  Marks.  450 

Delamere,  Hefry  Lord,  —  for 
HighTreafon.  ^quitted.  557 

Denew,  Nathanael,  —  for  an  Af- 
fault  and  Confpiracy.  Fined 
200  Marks.  797 

Derwentwater,  James  Earl  of, 

for  High  Treafon.  Beheaded. 
S6i 

Digby,  Sir  Everard,  — for  High 
Treafon.     Executed.  57 

Dif  :ey,  William,  Efq;  —  for  High 
Treafon.     Executed.        530 

Donn,  Henry,  —  for  High  Trea- 
fon. Executed.  26 

Dover,  Simon,  —  for  printing  a 
Libel.  Piiloried,  and  fined 
40  Marks.  29 S 

Downes,  John,  Regicide,' — for 
High  Treafon.  Convicted.  275 

Drake,   James,   M.   D.    Hfefolu- 

tions  of  the  Houfe  of  Peers  in 

relation  to  fome  Books  of  his. 

774 

E 


EAR  L,  Sir  Walter,  Proceed- 
ings upon  the  Habeas  Cor- 
pus brought  by  him.  70. 

Earles,  John,  tried  for  High  Trea- 
fon.    Acquitted.  304 

Eajl-India  Company  againft  Tho- 
mas Sandys.  Judgment  for  the 
Plaintiffs.  490 

Elliot,  Sir  John,  Knt.  Proceed- 
ings againft  him  for  feditious 
Words  in  Parliament,  and  an 
Aflault  upon  the  Speaker.  103 

Elvis,  Sir  Jervis,  tried  for  the 
Murder  of  Sir  •Thomas  Over- 
bury.    Executed.  63 

Effex,  Robert  Earl  of,  —  tor  High 
Treafon.    Beheaded.  44 

Effex,  Robert  Earl  of,  and  the 
Lady  Frances  his  Wife,  Pro- 
ceedings relating  to  their  Di- 
vorce. 60 

Evict,  Peter,  tried  for  High  Trea- 
fon in  Scotland.  Lands  and 
Honours  forfeited.  40 


FAG  G,  Sir  John,  Proceed- 
ings ofbothHoufes  of  Par- 
liament in  the  Cafe  between 
him  and  Dr.  Thomas  Shirley. 
ll7 
Farrel,  Richard,  tried   for  High 
Treafon.     Acquitted.        304 

Farwell,  John,  —  for  publishing 
a  Libel.  Pilloried,  and  fined 
100/.  447 

Faulconer,  Richard, —  for  Perjury; 
Convicted ;  but  no  Judgment 
given.  241 

Fawkes,  Guy,  —  for  High  Trea- 
fon.    Executed,  .  57 
Fenwicke, 


eftbeTK  l<&  L  S. 


1696.        Fenwicke,  Sir  John,  Proceedings 
8  W.  III.         againft  him,  on  a  Bill  to  attaint 
him  of  High  Treafon.     Be- 
headed. 683" 
167S.        Fenwicke,   John,  Procurator  for 
3oGir.II.         the  Englifh  Jefuits,   tried  for 
High  Treafon.     Referved  for 
another  Trial.  3zS 
1679.        Fenwicke,  John,  (the  fame)  —for 
3 1  Car.  II.        High  Treafon.  Executed.  3  50 
1685.        Fernly,   John,    Barber-Surgeon, 
1  Jac.  II.        —  for  High  Treafon.  Execu- 
ted. 549 

1706.       Fielding,  Robert,EC<];  —  for  Biga- 
5  Anna.  my.  Convicted  of  Felony.  Par- 

doned. His  Marriage  with 
the  Dutchefs  of  Cleveland  an- 
nulled. 814 
1643-  Fiennes,  Col.  Nathandel,  —  for 
19  Gir.  I.  Cowardice.  Sentenced  to  be 
beheaded ;  but  pardoned.  196 

1 640 .        Finch,  John  Lord ,  Baron  of  Ford- 

\6Car.\l-         wich,    Lord  Keeper    of  the 

Great  Seal,impeached  of  High 

Treafon.    Fled.  160 

168 1.        Fitz- Harris,  Edward,  Efq;  tried 
j  3  Car-  II.        for  High  Treafon.  Executed. 

1 63 1.        Fitz.- Patrick,  Lawrence, —  for  So- 
7  Car.  I.  my.     Executed  123 

1 660.       Fleetwood,  George,  Regicide,  — 
I2&r.  II.        for  High  Treafon.  Reprieved. 

&7S 

170I.        Fogg,  Captain  Chri/lopher,  — for 

I  Ann*.        Cowardice,t><;.  Sufpended.755 

1668.       Ford,  William,  —  for  High  Trea- 
ZoCar.  II.         fon.     Acquitted.  304. 

1696.       Forfeith,  Edward,  • —  for  Piracy. 
8/^.  III.        Executed.  713 

1603-4.      Forte/cue,  Sir  John,  the  Cafe  be- 
1  Jac.  !•         tween   him    and   Sir  Francis 
Goodwin,    about  the   Return 
of  a  Knight  of  the  Shire. 
52 
1654.        Fox,  Somerfet,    tried  for  High 
6  Car.  II.         Treafon   againft  Oliver  Crom- 
well.   Pardoned.  a5* 
1 716.        Francia,  Francis,  —   for   High 
3  Geo.  I.          Treafon.     Acquitted.        864 

1615.       Franklin,  James,  Apothecary,  — 

13  Jac.  I.        for  the  Murder  of  Sir  Thomas 

Ovirbury.     Executed.  64 

1683.        Freeman,  Richard,  —  for  a  Riot, 

3  j  Cor. II.        &>c.  Fined  300  Marks.     450 

1 69  5.        Friend,Sir  John,  Knt.  —  forHigh 

8^.111.        Treafon.    Executed.        6*56* 

1702-       Fuller,  William,  —  for  publishing 

I  Anna,  fcandalous  Libels.     Pilloried, 

fined  1000  Marks,  and  impri- 

foned.  7J4 
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1606. 
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1679- 
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1679. 
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1685. 
1  Jac.  II. 
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AGE,  Robert,    tried  for 
High  Treafon.  Executed. 

25 

Garland,  Augujline,  Regicide,  — 
for  HighTreafon.  Imprifoned, 
and  confifcated.  2  7  5 

Garnet,  Henry,  Superior  of  the 
Jefuits,  —  for  High  Treafon. 
Executed.  *-, 

Gafcoigne,  Sir  rfhomas,  Bart.  —  for 
HighTreafon.  Acquitted  380 

Gavan,  (alias  Gawen)  John,  a 
Jefuit,  —  for  High  Treafon. 
Executed.  ,j0 

Gaunt,  Elizabeth,  —  for  High 
Treafon.    Burned.  ^1 


1654. 
6  Car.  II. 


1 69  2. 
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1662. 
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I  Jac.  I. 
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i6oj. 
3^r.I. 

1678-9- 
31  Cor.  II- 

1705. 
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16*68. 
20  Cor.  II. 

1682. 
34 Car.  II. 

1683. 
35  Cor.  1 1. 

1662. 
14  Cor.  II. 

1678. 
30  Car.  II. 


1660. 
IzGir.II. 

1686. 
2  Jot.  II. 

I588. 
3 1  Eliz. 

1701. 
13  #-'111. 


1648  9. 
I   Gir.  If. 

1627. 
J  Cor.  I. 


Gerhard,  John,  —  for  High  Trea- 
fon againft  Oliver  Cromwell.  Be- 
headed. 251 

Germaine,  Sir  John,  an  Aftion  of 
Trefpafs  on  the  Cafe  brought 
againft  him  by  Henry  Duke  of 
Norfolk.  100,000/.  Damages 
kid,  100  Marks  given.     737 

Gibbons,  John,  tried  for  a  pre- 
tended High  Treafon.  Exe- 
cuted. 240 

Gibbs,  Nathanael,  —  for  High 
Treafon.     Executed.        291 

Gilbert,  Jeffery,  Efq;  Lord  Chief 
Baron,  Proceedings  againft 
him,  and  other  Barons  of  the 
Exchequer  in  Ireland.  S  7  3 

Giles,  John,  tried  for  an  Aflault. 
Pilloried,  fined  500/.  impri- 
foned, &>c.  393 

Goodenough,  Richard,  —  for  a  Riot. 
Fined  500  Marks.  450 

Goodwin,  Arthur,  againft  Sir  Ed- 
ward Hales,  Bart,  for  not  tak- 
ing the  Oaths.  566 

Goodwin,  Sir  Francis,  the  Cafe 
between  him  and  Sir  John 
Forte/cue,  about  the  Return 
of  a  Knight  of  a  Shire.        5  2 

Gowrie,  John  late  Earl  of,  his 

Attainder  in  the  Parliament 

of  Scotland  for  High  Treafon. 

Eftates  and  Honours  forfeited. 

4o 

Grahme,  Sir  Richard,  Bart.  Vif- 
count  Prefion,  tried  for  High 
Treafon.     Pardoned.        614 

Grant,  John,  —  for  High  Trea- 
fon.    Executed.  $7 

Green,  Robert,  —  for  the  Murder 
of  Sir  E.  B.  Godfrey.  336 

Green,  Capt.  Thornas,  and  his 
Crew,  —  for  Piracy  in  Scotland- 
Executed.  809 

Green,  William,—  for  HighTrea- 
fon.    Acquitted  by  a  fpecial 


Verdift. 


304 


Grey  of  Werk,  Ford  Lord,  —  for 
a  Mifdemeanor.  Convi&ed, 
but  no  Judgment  given.    447 

Grey  of  Werk,  Ford  Lord, —  for 

a  Riot,  &c.  Fined  io.oMarks. 

450 

Grey,  Ifaac,  a  Quaker,  for  not 
talcing  the  Oaths.  Premunire. 
Sentence  not  executed.      898 

Grove,  John,  —for  High  Trea- 
fon.   Executed.  328 

H. 

H  Acker,   Francis,    Regicide, 
tried  for  High  Treafon. 
Executed.  272 

Hales,  Sir  Edward,  at  the  Suit  of 
Arthur  Goodwin,  for  neglect- 
ing to  take  the  Oaths.        566 

Hales,  Mr.  .  tried   for  feditious 

Libels.  Fined  and  imprifoned. 

34 

Halifax,  Charles  Lord,  impeach- 
ed of  High  Crimes  and  Mifde- 
meanors.  Impeachment  dif- 
mifled.  ?44 

Hamilton,  James  Duke  of,  tried 
for  High  Treafon  by  the 
Ufurpers.  222 

Hampden,  Sir  Edmund,  Proceed- 
ings upon  the  Habeas  Corpus 
brought  by  him.  7q 


16"37. 
1  3  Car.  I. 


1684. 
36  Car.  II. 

i68j. 
1  Jac.  II. 


1079. 
31  Car.  II. 

1679. 
3 1  Gzr  II. 

i6*4J-  ,. 
23  Cor    J. 

1692. 
\W&.M. 

1638. 
14  Car.  I. 

1660. 
1 2  Car.  II. 

1702. 
1  Anne. 


1660. 
1 2  Gr.  II. 

1702. 
2  Anna, 

1702. 
z  Anna. 


1701- 
13  frill. 


I'll. 

10  Ann*. 

166S  9. 
20  Car.  II. 


Hampden,  John,  Efq;  the  Trial 
between  King  Charles  I  and 
him,  upon  the  aflefling  Ship- 
money.  Judgment  given  a- 
gainft  him.  133 

Hampden,  John,  Efq;  tried  for  an 
High  Mifdemeanor.  Fined 
40,000/.  500 

Hampden,  John,  Efq;  (the  fame) 
—  for  High  Treafon.  Pardon- 
ed. 6j6" 

Harcourt,  William,   —  for  High 


Treafon.     Executed. 


ISO 


36  Car.  II. 

1660. 
12  Car.  II. 

1620. 
19  Jac.  I. 

1660. 
1 2  Cor.  II. 


1658. 
Io  Car.  II. 


iS7i. 

14  Eliz. 

1678-9. 

3 1  Gir.  II. 

1662. 
14  Car.  II. 

1629. 
S  Cor.  I. 


io*r  5. 


1684, 
56  Car.  II. 


Harris,  Benjamin,  Bookfeller,  — 
for  a  Mifdemeanor.  Pilloried, 
fined  500/.  &>c.  379 

Harris,  John,  —  for  Forgery. 
Fined  400  /.  imprifoned,  eye. 

22J 

Harrifon,  Henry.  Gent.  —  for  the 
Murder  of  Dr.  Clench.  Exe- 
cuted. 6~3(j~^^ 

Harrifon,  Thomas,  Clerk,  —  for  a^^ 
Contempt.  Fined  5000/.  im- 
prifoned, &c.  160 

Harrifon,  Thomas,  Regicide,—  for 
High  Treafon.  Executed.  264 

Hart  well,  John,  —  for  afiiftir.g 
in  a  forcible  Marriage.  Ac- 
quitted. 757 

Harvey,  Edmund,  Regicide, —  for 
High  Treafon.  Pardoned.  273 

Hathaway,  Richard,  —  as  an  Inv- 
poftor.    Convicted.  766" 

Hathaway,  Richard  (the  fame)  — 
for  a  Riot  and  Aflault.  Pil- 
loried, fined,  and  imprifoned. 
77* 

Haverfham,  John  Lord,  the 
Charge  of  the  Houfe  of  Com- 
mons againft  him,  for  reflect- 
ing Words,  difmifled.       748 

Haunt,  William,  tried  for  Mur- 
der.    Acquitted.  004 

Hawkins,  Robert,  Clerk,  tried  for 
Felony  acquitted.  j06" 

Hayes,  Jofeph,  Citizen  of  London, 
—  for  High  Treafon.  Acquit- 
ted-  '  509 

Hertford,  William  Marquis  of,  re- 
ftored  to  the  Title  of  Duke 
of  Somerfet.  jg 

Heyeningham,  Sir  ^^Proceed- 
ings upon  the  Habeas  Corpus 
brought  by  him.  7p 


Heveningham,  William,  Regicide, 
tried  for  HighTreafon.  Con- 
demned j  but  no  Order  given 
for  his  Execution.  275 

Hewet,  John,  D.  D  —  for  a  pre- 
tended High  Treafori.  Be- 
headed.       JjL     .         l6t 

Hickford,  Robert,-.  for  High 
Treafon.     Pardoned.  26 

Hill,  Laurence,  —for  the  Mur- 
der of  Sir  E.  B.  Godfrey.  Exe- 
rted. J  „„,£ 
33o 

Hind,  James, -hr  High  Trea- 
fon.    Pardoned.  2or 

ffollet.  Dentil,  Efq;  Proceedings 
againft  him  for  feditioaiVj/ords 
in  Parliament,  and  an  Aflauk 
upon  the  Speaker.  103 

Holies,  Sir  Join,  Proceedings  a- 
gainft  him  in  the&r-CWfe 
tor  traducing  Publick  Juftice. 
i'med  100/.   and  impriibned. 

Holloway,  James,  Proceeding^ 
rn  ™f  P^'awry  againft  him, 
for  High  Treafon.   Executed. 

Hone, 
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//owe,  William,  tried  for  High 
Treafon.    Executed.        460 

Howard,  Philip-  See  Arundel,(Earl 
of). 

Howard,  Thomas.  See  Norfolk, 
(Duke  of). 

■f/ccw?,  7/w'zf/>  ^^  f°r  Piracy- 

Condemned.  7  39 

#«/ef,  William,  a  Regicide,— -for 
High  Treafon.  Convi&ed-, 
but  not  condemned,  the  Evi- 
dence being  held  deficient. 
272 
Hurly,  Patrick,— •for  Perjury,  &c. 
Fined  100/.  $03 


JAMES,    John,    tried  for 
High  Treafon.    Executed. 
290 

Jekyll,  John,  —  for  a  Riot,  &V. 
Fined  200  Marks.  450 

Jenkins,  William,  —  for  Piracy. 
Accpitted.  739 

Jenks,  Francis,  his  Commitment 
for  feditious  Words.  Admit- 
ted to  Bail,  and  further  Pro- 
fecution  dropped.  319 

Jenks,  Francis,  tried  for  a  Riot. 
Fined  3^0  Marks.  450 

Johnfon,  Samuel,  —  for  a  Mifde- 
meanor.  Fined  500  Marks, 
degraded,  pilloried,  and  whip- 
ped. 571 

John/on.    See  Kelly. 

Jones,  David,  tried  for  a  Mifde- 
meanor.  Convicted ;  but  no 
Judgment  given.  447 

Jones,  Edward,—  for  Hrgh  Trea- 
fon.   Executed.  26 

Jones,  Francis,— for  a  Mifdemea- 
nor.  Convi&ed;  but  no  Judg- 
ment given.  447 

Jones,  John,  a  Regicide,  ■ —  for 
High  Treafon.  Executed.  267 

Jones,  Rebecca,  —  for  a  Mifde- 
,  meanor.    Acquitted.         447 

Jones,  Sir  Thomas,  Proceedings 
of  the  Houfe  of  Commons 
againft  him.  644 

Ireland,  Robert  Vere  Duke  of,  Pro- 
ceedings againft  him,  for  High 
Treafon.     He  fled.  1 

Ireland,  William,  tried  for  High 
Treafon.    Executed.         328 

K 

KEACH,    Benjamin,   tried 
for  a  Mifdemeanor.   Pil- 
loried, fined  20/.  &>c.      299 

Kelly,  alias  John/on,  George,  the 
Attainder  of  him  for  a  Trea- 
fonable  Confpiracy.  Impvi- 
foned  for  Life.  SSi 

Kendal,  Thomas,  and  Richard  Roe, 
committed  for  High  Treafon. 
Bailed.  962 

Kenmure,  William  Vifcount,  tried 

for  High  Treafon.    Beheaded. 

861 

Ken,Thomas,  D.D.  Bifhop  of  Bath 
and  Wells,  —  for  a  Libel.  Ac- 
quitted. 5S2 

Kerne,  Charles,  Clerk,— for  High 
Treafon.     Acquitted.        367 

Key,  Robert,  —-tor  a  Riot.  Fin- 
ed 100  Marks.  451 


1605. 
3Jac.I. 

1695. 
8  W.  III. 

1701. 
13  0UII. 

1701. 
13fP.nL 

1695. 
S  W.  III. 

1701. 
1  Ann  a. 


1696. 
8  W.  III. 

1588. 
31  £7/2. 

1697. 

s  win. 


1679. 

3 1  Grr.  II. 


1688. 
4  Jac  II. 

1 701. 
13/^  III. 

1679- 
31Gw.II. 

1679. 
3 1  Car.  II. 

1668. 
20  Grr.  II. 

1643. 

19  Grr.  I. 

1722. 
9  Geo.  I. 

1600. 
43  Eliz. 

1679. 
3 1  Grr.  II. 

1696. 
8  W.  III. 

1637. 
13  Car.  I. 

1649. 

I  Grr.  II. 

1660. 

II  Grr.  II. 

1668. 

20  Grr.  II. 

1704. 
3  Ann<e. 

1685. 
1  Jac.  II. 

1688. 
4  Jac  II. 

1702. 
2  Anna. 


13  Will. 

1609. 
7  J**- 1- 


Keyes,  Robert,  —  for  High  Trea- 
fon.   Executed.  57 

Keyes,  T'homas,  —  for  High  Trea- 
fon.   Executed.  650 

Kidd,  Capt.  William,-^ for  Mur- 
der.   Convicted.  738 

Kidd,  Capt.  William,  (the  fame) 
—  for  Piracy.  Executed.  739 

King,  Edward,  Gent,  —for High 
Treafon.    Executed.         650 

Kirby,    Colonel   Richard,  —  for 

Cowardice,  &c.  ShottoDeath. 

755 

Knightley,  Alexander, Gent.  —  for 
High  Treafon.  Executed.  672 

Knightley,  Sir  Richard,  —  for  a 
Libel.  Fined  2000/.  andim- 
prifoned.  34 

Knollys,  Charles,  Efq;  commonly 
called  Earl  of  Banbury,  Pro- 
ceedings againft  him,  for  the 
Murder  o£  Philip  Lawf on,  Gent. 
716 

Aw,  T'homas,  tried  for  a  Mifde- 
meanor.    Fined  200  Marks, 
pilloried ,     and    imprifoned. 
370 


LA  K  E,  John,  D.  D.  Bifhop 
of  Chichefier,    tried   for  a 
Libel.     Acquitted.  5S2 

Lamley,  Robert,  —  for  Piracy. 
Acquitted.  739 

Lane,  John,  —  for  a  Mifdemea- 
nor. Fined  100  Marks,  pil- 
loried, and  imprifoned.     370 

Langhorn,  Richard,  Efq;  —  for 
High  Treafon.  Executed.  35  j 

Latimer,  Richard,  —  for  High 
Treafon.    Pardoned.        304 

Laud,  William,  Lord  Archbifhop 
of  Canterbury,—  for  High  Trea- 
fon.    Beheaded.  108 

Layer,  Chrijlopher,  Efq;  —  for 
High  Treafon.  Executed  878 

Lea,  Capt.  T'homas,  —  for  High 
Treafon.     Executed.  45 

Lewis,  David,  Prieft,  —for  High 
Treafon.    Executed.         343 

Lewis,  James,  — for  Felony  and 
Piracy.     Executed. 

Lilburn,  John,  —  for  publishing 
feditious  Books.  Pilloried, 
whipped,  and  fined  500/.  158 

LUburn,  Lieut.  Col.  John,  (the 
fame)  — for  High  Treafon.  Ac- 
quitted. 228 

Lilbume,  Robert,  a  Regicide, — for 
High  Treafon.  Condemned; 
but  Execution  fufpended.  274 

Limerick,  Thomas,  —  for  High 
Treafon.     Executed.         304 

Lindfay,  David,  Gent.  — for  High 
Treafon.     Pardoned.         798 

Lijle,  Alice,  Widow,  —for  High 
Treafon.     Beheaded.         544 

Lloyd,  William,  D.  D.  Bifhop  of 
St.  Afaph,  —  for  a  Libe!.    J82 

Lloyd,  William,  D.  D.  (the  fame) 
Bifhop  ofWorceJler,  Proceed- 
ings of  the  Houie  of  Commons 
againft  him  and  his  Son.     775 

Loffe,  Gabriel,  tried  for  Piracy. 
Condemned.  739 


1682-3. 
35  Car.  II. 


1629. 
5  Grr.  I. 


1651. 
3  Grr.   II. 

1696. 
s  W.  III. 

1 61 5. 

13  Jot.  I. 


1679. 
1 1  Grr.  II. 


Loiran,  Robert,  —  for  High  Trea- 
fon. jS 


J?35- 
9  Geo.  II. 


1725. 
10  Geo.  I 


1644. 
'9  Grr.  I. 

1687. 

3  J*.  II. 


1681. 

3 1'Car.  II. 

1603. 
l  Jac.  I. 

1679. 
31  Car.  II. 

1679. 
3 1  Grr.  II. 

1660. 
1 2 Grr.  II. 


1699. 

u  win. 


1696. 

8  W  HI. 

1670. 
22  Car.  II. 


1600. 

43  Eliz. 

1705-4. 

2  &  3  An. 

1 66  3. 
20  Grr.  II. 

1660. 
1 2  Grr.  II. 

1660. 
•I  2  Grr.  II. 


1660. 
1 2  Car.  II. 

1677-8. 
29  Car.  II. 


London,  the  Trial  between  the 
King  and  the  City  of,  on  a 
<£>uo  Warranto.  Charter  for- 
feited. 4J2 

Long,  Walter,  Efq;  Proceedings 
againft  him,  on  bringing  his 
Writ  of  Habeas  Corpus  to  be 
bailed  in  the  King's-Bencb. 
Imprifoned.  Q(j 

Love,  Chrijlopher,  Clerk,  tried 
for  a  pretended  High  Treafon. 
Beheaded.  237 

Lowick,  Major  Robert,  —for  High 
Treafon.    Executed.         66  j 

Lumfden,  Mr.  Proceedings  a- 
gainft  him  for  traducing  Pub- 
lick  Juftice.  Fined  2000 
Marks,  and  imprifoned.    894 

Lumfden,  Alexander,  a  Popifh 
Prieft,  tried  for  High  Treafon. 
Acquitted.  ->-> 


M 


Ac- Adams,  I'homas,   tried 
for  Murder.     Condemn- 
ed ;  but  the  Sentence  fufpend- 
ed. OIO 

Macclesfield,  Thomas  Earl  of,  — 
for  High  Crimes  and  Misde- 
meanors. Fined  30,000/.  S84 

Macguire,  Connor  Lord,  —  for 
HighTreafon.  Executed.  216 

Magdalen-College  in  Oxford,  Pro- 
ceedings againft  them.  Pre- 
fident,  Fellows,  &c.  expelled. 

575 

Maitland,  Charles,  Lord  Haltont 

—for  Perjury.  Acquitted.  900 

Markham,    Sir  Griffin,  Knt.  — 

for  High  Treafon.  Reprieved* 

4S 

Marfhall,  William,  a  Benedi&ine 

Monk  —  for  High   Treafon. 

Acquitted.  ~6Z 

Marfhall,  William,  (the  fame)  — 

for  High  Treafon.  Reprieved. 

373 

Marten,   Henry,   a  Regicide,  — 

for  HighTreafon.  Reprieved. 

*74 

Mafon,  John,    Gent.  ■ —  for   the 

Murder  of  Mrs.  Sarah  Stout. 

Acquitted.  717 

May,  William,  —  for  Felony 
and  Piracy.    Executed.     713 

Mead,  William,  —  for  a   Riot, 

and   Confpiracy.     Acquitted. 

309 

Merrick,  Sir  Gilly,  —  for  High 
Treafon.    Executed.  47 

Merriam,  Jobn,  Gent.  —  for  an 
Aflault  and  Confpiracy.  Not 
guilty.  797 

Mejfenger,   Peter,   —    for    High 


Treafon.     Executed 


304 


Meyne,  Simon,  a  Regicide,  —  for 

High  Treafon.      Reprieved. 

275 

Mildmay,  Sir  Henry,  a  Regicide, — 
Drawn  on  a  Sledge  to  the 
Gallows,  and  his  Eftate  con- 
fifcated.  276 

J//7//>o;/o;;,G/7ier<,aRegicide,--for 
HighTreafon.  Reprieved.  274 

Mitchel,  James,  —>  for  an  At- 
tempt to  murder  the  Arch- 
bifhop  of  St.  Andrews.  Exe^ 
cuted.  334 

Mcd.ers, 


9/*TRlA  LS,  &c 


166;. 
1 5  dr.  II. 

1692. 

aW&M. 


1699. 
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1658. 
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1666. 
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1649- 
iCar.   II. 


1649. 
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itftfi. 

13dr.II. 

1 701. 
1 $W.  III. 


1715. 

2  Geo.  I. 


1656. 
8  dr.  II. 


16S4. 
36Gfr.II. 


1388. 
iiAk.II. 


1715. 

2  Gw.  II. 


1571. 
14  Eliz- 

1691. 
1692. 
1700. 


1684. 
36  dr.  II. 


1685. 
I  Jac.  II. 


16^1  5. 

13>.I. 

1660. 
1 2  dr.  II. 


1413. 
1  Hen.  V. 


Moders,  alias  Sltdfran,  Mary,  (the 
Gerjnan  Princefs)  —  for  Bi- 
gamy.   Acquitted.  203 

Mohan,  Charles  Lord,  —  for  the 
Murder  of  William  Mountfora, 
Gent.     Acquitted.  636 

Mohan,  Charles  Lord,  (the  fame) 
and  others,  —  for  the  Murder 
of  Captain  RhhardCoote.  Ac- 
quitted. 7 1 7 

Moncreif,  Hugh,  the  Attainder  of 
him  for  High  Treafon.  Lands 
and  Honours  forfeited.        40 

Mordant,  John,  Efq;  tried  for  a 
pretended  High  Treafon.  Ac- 
quited.  262 

More,  Sir  Thomas,  —  for  High 
Treafon.     Beheaded.  10 

Morley,  Thomas  Lord,  —  for  the 
Murder  of  Mr. Hajlings.  Man- 
flaughter.  299 

Morris,  Col.  John,  —  for  High 
Treafon,  by  the  Ufurpeis 
Judges.     Executed.  226 

Morris,  alias  Poyntz,   John,  and 
Alary  his  VVife,   —  for  For- 
gery. Fined,  imprifoned,  &c. 
225 

J^W7/"ow3Lord,aRegicide  degrad- 
ed,drawn  on  a  Sledge  toTyburn, 
and  hisEftate  conhfcated.  276 

Mullens,  Darby,  —  for  Piracy. 
Pardoned.  739 


N 


JIRN,  William  Lord, 

tried  for  High  Treafon . 

Pardoned.  861 

Nnylor,  James,  — ■  for  Blafphemy. 
Pilloried,  whipped,  brand- 
ed, &c.  254 

Neal,  T'homas,  Efq;  a  Trial  in 
Ejectment  between  him  and 
the  Lady  Ivy.  Verdid:  for  the 
Plaintiff.  901 

Nevil,  Alexander,  Archbifhop  of 
Tork,  Proceedings  againft  him 
for  High  Treafon.  He  fled.  1 

Nithifdale,  William  Earl  of,  tried 
for  HighTreafon.  He  made  his 
Efcape.  861 

Norfolk,  Thomas  Dnke  of,  —  for 
HighTreafon.    Beheaded.  22 

Norfolk,  Henry  and  Mary  Duke 
and  Dutchefs  of,  Proceedings 
for  a  Divorce.  A  Divorce 
obtained.  777 


O 


OAT  ES,  Titus,  Clerk, 
Proceedings  againft  him 
upon  the  Statute  de  Scand'Mng'. 
Damages  1  co,ooo/.  yip 

Oates,    Titus,    (  the  fame  )     two 

Trials  of    him   for   Perjury. 

Fined,  pilloried,  whipped,  &c. 

530,5  58 

Ogilvie,John,tned  for  HighTrea- 
fon.   Executed.  <SS 

Okey,  John,  a  Regicide,  taken 
upon  an  Outlawry  for  High 
Treafon,  and  executed.     276 

Oldcaflle,  Sir  John,  Lord  Colham, 
tried  for  Herefy.  Hanged,  and 
burned.  9 
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1717. 

3   Geo.   I. 
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1702. 
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1 684. 
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1  Jac.  I. 

16-9. 
3 1- Gar.  II. 


1701. 
l^W.lll. 

1584. 

26  Eliz. 

16S6. 

'2  Jac.  II. 

16S9. 
lW.&M. 


i6]S. 
30Grr.II. 


1670. 
22  Car.  II. 

1660. 
1 2  dr.  II. 

7  dr.  II. 

1695. 

8  W  III. 

1592. 
34  Ehz. 

i66"o. 
1 2  dr.  II. 

1662. 
14  dr.  II. 

1678. 
30  dr.  II. 

1683. 
3  5  dr.  II. 

1(583. 
3  5  dr.  II. 


1723. 
9   Geo.  I. 


1681. 
3  3  dr.  II. 


Oldys,  William,  L.  L.  D.  the 
King's  Advocate,  Proceedings 
againft  him,  for  refufing  to 
profeciite  Traitors  and  Pirates- 
Difplaced.  649 

Orford,  Edward  Earl  of,  impeach- 
ed of  a  Mifdemeanor.  Ac- 
quitted. 744 

Owens,  Abel,  tried  for  Piracy 
Condemned.  739 

Oxford,  Robert  Earl  of,  and  Earl 
Mortimer,  impeached  of  High 
Treafon,  and  High  Crimes. 
Acquitted.  S6<5 


PAIN,  William,  tried  for  Li- 
bels.   Fined.  447 

Pakington ,  Sir  John,  his  Com- 
plaint in  the  Houfe  of  Com- 
mons againft  the  Bifhop  of 
Worcejler.  775 

Papillon,  Thomas,  Efq;  at  the 
Suit  of  Sir  William  pritchard, 
for  a  falfe  Arreft.  Damages 
10,000/.  Cofts  4  Marks.  519 

Parham,  Sir  Edward,  Knt.  tried 
for  High  Treafon.  Reprieved. 

4S 

Paris,  Charles,  —  for  High  Trea- 
fon, in  being  a  Romijb  Prieft. 
Condemned  j    but  reprieved. 

373 
Parrot,  Hugh,  —  for  Piracy.    Re- 
prieved. 739 

Parry,  William,  L.  L.  D.  —  for 
High  T^ eafon.    Executed.  26 

Peachel,  John,  D.  D.  Vice-- 
Chancellor  of  Cambridge,  fuf- 
pended.  574 

Pemberton,  Sir  Francis,  a  Juftice 
of  the  Kings-Bench,  Proceed- 
ings of  the  Houfe  of  Commons 
againft  him.  644 

Pembroke  and  Montgomery,  Philip 
Earl  of,  tried  for  the  Murder 
of  Nathanael  Cony,  Genr.  Man- 
flaughter.  32.1 

Penn,    William,   —   for  a  Riot 
and  Conlpiracy.     Acquitted. 
309 
Pennington,  Ifaac,  a  Regicide, — 
for  High  Treafon.  Reprieved. 
274 
Penruddock,  Col.  John,  —  for  a 
pretended  High  Treafon.  Be- 
headed. 252 

Perkins,  Sir  William,  Knt.  —  for 
HighTreafon.  Executed.  658 

Perrot,  Sir  John, — for  HighTrea- 
fon. Reprieved  from  Time  to 
Time,  till  he  died  in  the  'Tower. 
39 

Peters,  Hugh,  a  Regicide, —for 
HighTreafon.  Executed.  269 

Philips,  George,  —  for  High  Trea- 
fon.   Executed,  291 

Pickering,  Thomas,  —  for  High 
Trealbn.    Executed.         328 

Pilkington,  T'homas,  Sheriff  of 
London,  —  for  a  Riot,  &c. 
Fined  500  /.  450 

Player,  Sir  Thomas,  Chamberlain 
of  London,  —  for  a  Riot.  Fin- 
ed 500  Marks.  450 

Plunket,  John,  the  Attainder  cf 
of  him  for  a  treafonable  Con-, 
fpiracy.  881 , 

Plunket,  Dr.  Oliver,  tried  for 
HighTreafon.  Executed.  420; 
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1654. 
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.    1701. 
13//:  III. 
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1 2  dr.  II. 


1680. 
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16S9. 
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16S4. 
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16*33: 

9  Car.  L 

1637. 
1 3  dr.  I. 


1710. 
9  Anna. 


1704. 

Anna. 


1603. 
1  Jac.  I. 

1679- 
3 1  Car.  II. 


1721. 
8  Geo.  I. 


1660. 
12  dr.  II. 

1668. 
20  dr.  II. 

16S5. 
I  Jac.  II. 

1660. 
1 2  dr.  II. 


1699. 
WW.  III. 


1605. 
5  Jac  I. 

1696. 
S  W.  III. 

16S4. 
36Crtr.II. 


PbckUngton,  John,  Efq;  Baron pt 
the  Exchequer  in  Ireland,  Pro- 
ceedings againft  him,  in  the 
Caufe  of  Annefley  and  Sherhck. 
87J 

De  la  Pole,  Michael.  See  Suffolk 
(Earl  or). 

Pordage,  John,  D.  D.  piofecutcd 
for  Heretical  Doctrines.  E- 
jected.  2j2 

Porteous,  Captain  John,  tried  for 
Murder.  Condemned;  but  re~ 

.  prieved  :  Executed  by  the 
Mob.  0I4, 

Portland,  William  Earl  of,  Pro- 
ceedings againft  him  for  High 
Mifdemeanor*. Acquitted.  744 

Potter,  Vincent,  a  Regicide,  tried 
for  High  Treafon.  Reprieved. 

Poyntz-     See  Morris. 
Prefficks,   Mary,   tried  for  High 
Treafon.     Acquitted.        394 

Preflon,  Vifcount.     See  Grahme. 

Price,  Anne,  tried  for  Subornation 
of  Perjury.    Fined  200/.   376" 

Price,  John,  Efq;  and  100  other 
Proteftants,  arraigned  for  Highf 
Treafon.     Difmiffed.         614. 

Pritchard,  Sir  William,  againft 
Thomas  Papillon,  Efq;  Verdict 
for  the  Plaintiff.  Damages 
10,000  /.  Cofts  4  Marks.    5 1 9 

Prynne,  William,  Efq;  tried  for 
a  Libel.   Degraded,  pilloried, 

and  fined  5000/.  127 

Prynne,  William,  Efq;  (the  fame) 
—  for  another  fedicious  Libel. 
Pilloried,  Ears  cut  oft',  and 
imprifoned.  131 

Purchafe,  George,  —  for  High 
Treafon.     Pardoned.         855 

O 

UELCH,  John,  tkctrkd 

tor  Piracy,  Robbery,  and 

Murder,     in     New   England. 

Executed.  -0.S 


R 

\  Alegh,  Sir  Walter,  tried  for 

HighTreafon.  Beheaded. 

49 

Reading,  Nathaniel,  Efq;  —  for 

a    Mifdemeanor.      Pilloried, 

fined,  and  imprifoned.       345 

Reafon,  Hugh,  —  for  the  Murder 
of  Edward Lutterell,  Efq;  Man- 
slaughter, g,^ 

Regicides,  Twenty-nine,— forHigh 
Treafon.  264. 

Richardfon,  John,  —  for  High 
Treafon.    Acquitted.        304 

Ring,  William,  —for  High  Trea- 
fon. Executed.  ft0 

Roe,0wen,z  Regicide,— for  Hi°-h. 
Treafon.     Reprieved.       2*74. 
Roe.    See  Kendal. 

Rogers,  William,  Gent.  — for  the 
Murder  of  Mrs.  Sarah  Stout. 
Acquitted.  7,- 

Rookwood,  Jmhrcfe,  —  for  Hi»h 
Treafon.     Executed.  j7 

Rookwood,  Ambrofe,  Gent.  —  for 
HighTreafon.  Executed.   663 

Rfcwell,   Thomas,  —  for  High 

Treafon:    Pardoned.         522 

Rotife 
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#w/e,  John,  —  for  High  Trea- 
fon.    Executed.  461 

Rumley,  William,  a  Benedictine 
Monk,  —  for  High  Treafon. 
Acquitted.  362 

Ruffe!,  William  Lord,— for  High 
Treafon.     Beheaded.         462 

Ruffe!,  William,  a  Romijb  Pried, 
—  for  High  Treafon.  Re- 
prieved. 373 

Ruthuen,    Alexander   and  Henry, 

the  Attainder   of  them,   for 

High  Treafon. T   in    Scotland. 

Lands  and  Honours  forfeited. 

40 


SACHEVERElL,#e»7,D.D. 
tried  for  High  Crimes  and 
Mifdemcanors.  Silenced  for 
three  Years.  8 1 6 

Sacheverell,  William,  Efq;  and 
others,  —  for  a  Riot.  Fined 
500  Marks.  5°3 

Salisbury,  Thomas,  —  for  High 
Treafon.     Executed.  26 

Sancroft,  Dr.  William,  Archbi- 
fliop  of  Canterbury,  — ■  for  a  Li- 
bel.    Acquitted.  582 

Sandys,  T'homas,  at  the  Suit  of 
the  Eajl-India  Company .  Judg- 
ment for  the  Plaintiffs.  *    490 

Sanquire,  Robert  Baron  of,  tried 
for  the  Murder  of  John  bur- 
ner.    Executed.  59 

Savage,  John,  —  for  High  Trea- 
fon.   Executed.  26 

Scot,  T'homas,  a  Regicide,  —  for 
High  Treafon.  Executed.  266 

Scots,  Mary  Queen  of,  —  for  a 
Confpiracy  againft  Queen  Eli- 
zabeth.    Beheaded.  28 

Scroop,  Adrian,  a  Regicide,  —  for 
High  Treafon.  Executed.  265 

Scroggs,  Sir  William,  Lord  Chief 
Juftice  of  the  King'  s-Bench, 
Articles  of  High  Mifdemea- 
nors  againft  him.  Refigns 
thereupon,  and  has  a  Penfion. 
386 

Selden,  John,  Efq;   Proceedings 

againft  him,  on  his  bringing  a 

Writ  of  Habeas  Corpus,  to  be 

bailed    in    the  King' s-Bench. 

96 

Sellers,  John,  tried  for  High 
Treafon.     Pardoned.         291 

Seymour,  T'homas  Lord,  the  At- 
tainder of  him, for  High  Trea- 
fon.   Beheaded.  1 1 

Shaftesbury,  Anthony  Earl  of,  his 
Cafe  on  a  Writ  of  Habeas  Cor- 
pus. 320 

Shaftesbury,  Anthony Earl  of  (the 

lame)  Proceedings  againft  him 

for  High  Treafon.  Ignoramus. 

436 

Sharp,  John,T).  D.  fufpended,and 


reftored. 


573 


Sharplefs,  John,  tried  for  High 
Treafon.    Acquitted.        304 

Sherfeld,  Henry,  Efq;  —  for 
breaking  a  painted  Church- 
Window.    Fined  500/.    124 

i'/3/V/ej',Dr.7'^w4/)Proceedingsof 
both  Houfes  of  Parliament  in 
the  Cafe  between  him  and  Sir 
Robert  Fagg.  J 1 7 


1683. 
35  Or.  II. 

1683. 
;  5  Or.  II. 

1656 
8  Car.  II. 


165.8. 
loOr.  II. 


1679. 
3iG1r.II. 

1660. 
12  Or.  II. 

1647. 
23  Or.  I. 

1674. 
26  Or.  II. 


1701. 

i$W.  III. 


1550. 

3&4£W.tf. 


I5jr. 
5  Ed.  VI. 

1616. 
14  Jac.  I. 

1616. 
14  Jac.  I. 

1600. 
43  El'Z. 

1696. 
8  W.  III. 

1535. 
9  Or.  I. 

16S3. 
3  6  Or.  II. 

1645- 
21  Car.  I. 


1692. 
4W.&M. 


1 60S. 
6  Jac.  I. 

1702. 
1  Anna. 

1680. 
32Gw.II. 

1678. 

30  Or.  II. 

1688. 
4  Jac.  II. 

1681. 
3  3  Cay.  II. 

1679. 

31  Or.  II. 


1681. 
34  Or.  II. 


Shute,  Samuel,  Sheriff  of  London, 
tried  for  aRiotj&vFined  1000 
Marks.  450 

Sidney,  Algernon,  Efq;  —for  High 
Treafon.     Beheaded.         47  5 

Sindercome,  Miles,  —  for  High 
Treafon  againft  OliverCromfveli. 
Condemned.  Found  dead  in 
his  Bed.  1-56 

Slingsby,  Sir  Henry,  Knt.  —for  a 
pretended  High  Treafon.  Be- 
headed. 26"1 

Smith,  Francis,  Bookfeller,  —for 
publiftiing  a  Libel.  Fined  a 
fmall  Sum.  3$° 

Smith,  Henry,  a  Regicide,  —  for 

High   Treafon.      Reprieved. 

274 

Smith,  Ifabel,  profecuted  for  For- 
gery.   Fined  200/.  225 

Soame,  Sir  William,  Knt.  at  the 
Suit  of  Sir  Samuel  Barnardijlon, 
Bart.for  a  double  Return.  310 

Somers,  John  Lord,   impeached 

■  of  High   Crimes  and  Mifde- 

meanors.     Acquitted.         744 

Somerfet,  Edward  Duke  of,  Pro- 
ceedings againft  him,  for  High 
Treafon  and  other  Mifdemea- 
nors.  Fined  (by  Act  of  Par- 
liament) 2000/.  per.  Annum. 
Pardoned,  and  his  Eftate  re- 
ftored. IS 

Somerfet,  Edward  Duke  of,  (the 
fame)  —  for  High  Treafon  and 
Felony.  Beheaded.  16 

Somerfet,  Robert  Carr  Earl  of,  — 
for  the  Murder  of  Sir  Thomas 
Overbury.     Pardoned.  65 

Somerfet,  Frances  Countefs  of,  — 
for  the  Murder  of  Sir  Thomas 
Overbury.    Pardoned.  64 

Southampton,    Henry  Earl  of,  — 

for  High  Treafon.  Reprieved. 

44 

Sparkes,  John,  —  for  Piracy. 
Executed.  7*3 

Sparkes,  Michael,  —  for  printing  a 
Libel.     Fined  500/  127 

Speke,  Hugh,  Gent.  —  for  a  Mif- 
demeanor.  48$ 

Spotfwood,  Sir  Robert,  —  for  pre- 
tended Treafom,  in  Scotland. 
Beheaded.  895 

Sprat,  Thomas,  D.  D.  Bifhop  of 
Rochefler,  Proceedings  againft 
him  before  the  Lords  of  the 
Privy  Council,  for  a  pretend- 
ed Plot.  64  j 

Sprot,  George,  tried  for  High 
Treafon.    Executed.  5S 

Spurr,  John,  —  for  aflifting  in  a 

forcible  Marriage.  Acquitted. 

757 

Stafford,  William  Vifcount,—  for 
High  Treafon.  Beheaded.  396 

Staley,  William,    Goldfmith,  — 

for  High  Treafon.    Executed. 

324 

Stansfeld,  Philip,  Gent.  —  for 
Higli  Treafon,  and  Parricide. 
Executed.  608 

Stapleton,  Sir  Miles,  Bart.  —  for 
High  Treafon.  Acquitted.  422 

Starkey,  Henry,  a  Romifi  Prieft, 
—  for  High  Treafon.  Repriev- 
ed. *   373 

Stedman.     See  Moders. 

Stern,  John,  tried  for  the  Mur- 
der of  T'homas  rfhynn,  Efq; 
Executed.  44: 


1699. 
11  Will. 

1708. 
7  Anna. 


1640. 
1 6  Or.  I. 

1653. 
5  Or.  II. 

1629. 
5  Or.  I. 


1662. 
14  Car.  II. 

i<S8. 
1 1  Rk.  II. 


1702. 
1  Anna. 

1683. 
35  Or.  II. 


1679. 
3  I  Or.  II. 

1660. 
1 2  Or.  11% 

1660. 
12Car.lI. 

1682. 
3  4  Or.  II. 

1680. 
3  2  Or.  II. 


1407. 
8Hen.IV. 

'554- 
I  Mar. 


i<5Sd. 
32  Car.  II. 

1586. 
28  Eliz- 

1586. 
28  Eliz. 

1660. 
1 2  Or.  II. 


1702. 
2  Anna- 


1662. 
1 4  Or.  II. 

1721. 
S  Geo  I. 


i'6$6. 
28  Eliz. 

id8S. 
4  Jac.  II. 

1388. 
II  Ric.  II. 

icTr5- 

1 3  Jac.  I. 


Stevens,  Ellis,  Gent.  —  for  the 
Murder  of  Mrs.  Sarah  Stout. 
Acquitted.  717 

Stirling,  James,  Laird  of  Kcir, 
and  others,  —  for  High  Trea- 
fon.    Acquitted.  815 

Strafford,  Thomas  Earl  of,  —  for 
High  Treafon.  Beheaded.  164 

Streater,  Captain  John,  Proceed- 
ings on  ^Habeas Or/>MJ,brought 
by  him.     Difcharged.         249 

Stroud,  William ,  Efq;  Proceed- 
ings againft  him,  en  bringing 
his  Writ  of  Habeas  Corpus  to 
be  bailed  in  the  King  s-Bench. 
96 

Stubbs,  Francis,  tried  for  High 
Treafon.     Executed.         291 

Suffolk,  Michael de  la  Pole  Earl  of' 

—for  High  Treafon.     He  fied* 

1 

Swendfen,  Haagen,—  for  Felony, 
by  a  forcible  Marriage.  Exe- 


cuted. 


757 


Swinnock,  Samuel,  —  for  a  Riot- 
Fined  soo  Marks.  450 


Tasborouch,  John,  Gent. 
tried  for  Subornation   of 
Perjury.     Fined  100/.       376 

Temple,  James,  a  Regicide,  — 
for  High  Treafon.  Reprieved. 

Temple,  Peter,  a  Regicide,  —  for 

High  Treafon.      Reprieved. 

275 

T'hompfon,  Nathaniel,  —  for  Li- 
bels. Pilloried,  and  fined 
100/.  447 

T'hompfon,  Richard,  Clerk,  Pro- 
ceedings againft  him,  for  fedi- 
tious  Sermons.  Bailed,  and 
foon  difcharged.  408 

Thorpe,  William,  Prieft,  tried  for 
Hereiy.     Imprifoned.  i> 

Throckmorton,  Sir  Nicholas,  Knt. 
—for  High  Treafon.  Acquit- 
ted. zo 

Thwing,  Tl.omas,  —  for  High 
Treafon.    Executed.         304 

utlney,  Charles,  —  for  High  Trea- 
fon.   Executed.  26 

Titchburn,  Chidiock,  —  for  High 
Treafon.     Executed.  26 

Titchburn,  Robert,  a  Regicide,  — - 

tor  High  Treafon.  Reprieved. 

274 

Toland,  John,  Refolution  of  the 
Houfe  of  Peers,  upon  a  Pamph- 
let of  his.  775 

T'onge,  Thomas,  tried  for  High 
Treafon.     Executed.        291 

Tranter,  Robert,  —  for  the  Mur- 
der of  Edward  Lutterdl,  Eiq; 
Found  guilty  of  Manflau^hier. 
874 

Travers,  John,  —  for  High  Trea- 
ion.     Executed.  26 

Trelawney,  Sir  Jonathan,  Barr. 
Bifhop  of  Brijtol, — toi  aLiuci. 
Acquitted.  582 

Treflian,  Robert,  Lord  Chief  Ju- 
ftice of  England,  —  for  nigh 
Treafon.    Executed.  I 

Turner,  Anne,  Widow,  —  for  the 

Muider  of  Sir  Thomas  Ovr- 

bury.     Executed.  02 

v  Turhtr, 


i 


of  the   TRIALS,  &c. 


1679. 
3 1  Car.  II. 

1688. 
4  Jac.  II. 

16(55- 
1 5  Car.  II. 

1663. 
15  Car.  II. 


1704. 
5  yA?fftf. 


1663-4. 
IjGw.II. 


1629.' 
5  Gw.  I. 


1662. 
14GW.  II. 

1696. 
S  TV.  III. 

1631 
6  Gw.  I. 


1590. 

;i  £7/s. 


1701. 
1  Anna. 


1654. 
<J  Car.  II. 


i6*Sr. 
34GW.  II. 


burner,  Anthony,  a  Romijh  Prieft, 
—  for  High  Treafon.  Exe- 
cuted 3  50 

Turner,  Francis,  D.  D.  Bifhop 
of  Ely,  —  for  a  Libel.  Ac- 
quitted. 582 

Turner r  Co!,   fames,  —  for  Fe- 
lony and  Burglary.  Executed. 
294 

burner,   John,    Ely,    Mary,  and 
William,  —  for  the  fame  Fe- 
lony and  Burglary.  Acquitted. 
294 

Tutchin,  John,  —  for  a  feditious 

Libel.    The  Trial  qualhed. 

802 

Twyne,  John,  Printer,  —  for 
High  Treafon.  Executed.  296" 


Va  L  e  n  t  1  n E,Benjamin,}l{<{; 
Proceedings  againft  him, 
for  feditious  Words  in  Parlia- 
ment, and  an  Aflault  upon 
the  Speaker.  102 

Vane,  Sir  Henry,  Knt:  tried  for 
High  Treafon.  Beheaded.  286 

Vaughan,  Captain  Thomas, —  for 
High  Treafon.  Executed.  7  r  3 

Uchiltrie,  fames  Lord,  —  for 
Leafing-making,  and  Calum- 
nies. Perpetual  Imprifon- 
ment.  1 1 <J 

Udall,  John,  Clerk,  —  for  Fe- 
lony.    Pardoned.  .  37 

Vere,  Robert.  See  Ireland  (Duke 
of). 

Vincent,  Captain  Samuel,  tried 
for  Cowardice,  &c.  Con- 
demned ;  but  Execution  fuf- 
pended.  755 

Vowell,  Peter,  —  for  HighTrea- 
fon  againft  Oliver  Cromwell 
Executed.  25 1 

Vratz,  Chrijlopher,  —  for  the 
Murder  of  ThomasThynn^Sq; 
Executed.  443 


1701. 
1  Anna. 


1679. 
31Gw.II. 

16S3. 
3  5  Car.  II. 

1660. 
II  Car.  II. 


1 660. 
1 2  Car.  II. 

168S. 
4  Jac.  II. 


1683. 
35Cw.II. 

1699. 
1 1 IV.  III. 


1603. 

ijae.l, 

1660. 
12GW.II. 


1702. 
2  Anna. 


1615. 
XI  Jac.  \. 


1615. 
13  7*.  I- 

1637. 
i  3  Car.  I. 

1688. 
4  Jac.  II. 


W 

WADE,  Captain  Gw?<?r,tried 
for  Cowardice,  &c.  Shot 
to  Death.  75s 

Wakeman.  Sir  George,   Bart.  — 

for  High  Treafon.  Acquitted. 

362 

Walcot,  Captain  T'homas,  —  for 
High  Treafon.  Executed.  456 

Waller,  Sir  Hardrefs,  a  Regicide 
—  for  High  Treafon.  Re- 
prieved. 275 

Wallop,        ■     -    drawn    on    a 
Sledge    to    Tyburn,    and   his" 
Eftate  confifcated.  276 

Walters,  Rowland,  Gent.   —  for 

the  Murder  of  Sir  Charles  Pym. 

Found  guilty  of  Manflaughter. 

60S 

Ward,  Sir  Patience,  —  for  Per- 
jury.    He  abfeonded.       451 

Warwick  and  Holland,  Edward 
Earl  of,  and  others,—  for  the 
Murder  of  Captain  Richard 
Coote.  Found  guilty  of  Man- 
flaughter. 717 

Watfon,  William,  Prieft,  —  for 
High  Treafon.    Executed.  48 

Wayte,  Thomas,  a  Regicide,  — 

for  High  Treafon.  Reprieved. 

275 

Welling,  Thomas  and  Elizabeth,— 
for  a  Riot  and  Aflault.  Con- 
victed. 772 

Wentworth,  Sir  fohn,  Proceed- 
ings againft  him  for  traducing 
Publick  Juftice.  Fined  1000 
Marks,  and  imprifoned.     894 

Wefion,  Richard,  tried  for  the 
Murder  of  Sir  Thomas  Over- 
bury.  61 

Wharton,  fohn,  —  for  publi'fh- 

ing  feditious  Books.     Fined. 

158 

White,  T'homas,  D.  D.  Bifhop 
of  Peterborough,  —  for  a  Li- 
bel.    Acquitted.  $82 


1678.  White,  alias  Whitehead,  Thomas 
$&Car  II.         —  for  High  Treafon.     Re- 

fcrved  for  another  Trial.  32s 

1679.  White,  alias  Whitebread,  T'homas* 
3 1  Car.  II.         (the  fame)— for  IlighTreafou 

Executed.  350 

1554.        Wiat,  Sir  Thomas,  arraigned  for 

1  Mat.  High  Treafon.  Beheaded.  S93 

16S3.  _     Wickham,  John,  — for   a  Riot, 
36  Gw.  II-         &c.     Fined  ico  Marks.    450 

158S.        Wickfione,  Mr.  and  his  Wife,  — 

31  EHz-  for   Libels.      Mr.   W.   fined 

500  Marks,    Mrs.  W.  1000/. 

and  both  imprifoned.  34 

1  7I>.        Widdrington,  William   Lord,  — 

2  Geo.  I.  for  High  Treafon.  Pardoned. 

S6t 

t66S.       Wilks,   William,     —   for  High 
20  Gw.TI.         Treafon.     Acquitted.        3:4 

1710.        Willis,  Francis,  —  for  High  Trea- 
9  Anna.  fon.     Acquitted.  851 

1702.        Willoughby,  Elizabeth,   —  for  a 

2  Anna-  Riot  and  Aflault.     Convicted. 

772 
1605.        Winter,  Robert, —  for  HighTrea- 

3  Jac.  I.  fon.    Executed.  57 
1 60  5 .       Winter,  Thomas,  —for  HighTrea- 

3  Jac.  I.         fon.    Executed.  57 

1 7 15.        Wintoun,  George  Rzv\  of,  — for 
2  Geo.  I.         HighTreafon.  Reprieved.  862 

1721.        Woodburne,  John,  —  for  Felony, 
8  Geo.  I.  in  maiming  Mr.  Cri/pe.    Exe- 

cuted. .876 

166S.        Woodward,  Richard,  — for  High 
20  Car.  II.         Treafon.    Acquitted.        304 

Worcefier,  Bifhop  of.    See  Lloyd. 

16 1 8.       Wtaynham,    — — — >    tried  for 
16  Jac.  I.        llandering  the  Lord  Chancel- 
lor Bacon.    Cenfured.         70 


1 684.        Y  ORK,  James  Duke  of.the 

36  Gw.  II.       Jl    Execution  of  a  Writ  of 

Enquiry   between   His  Royal 

Highnefs  and  Titus  Oates,  j  1 7 


BOOKS    Lately  PuMiJhed. 


Books  printed   and  fold   by   J.  R. 

and     J.    Hazard,    over-againft 

Stationer's-  Hall. 

VERY  Man  his  own  Lawyer ;  or, 
a  Summary  of  the  Laws  of  England, 
ina'uewand  inttru&ive  Method,  under  the 
following  Heads,  viz..  i.  Of  Actions  and 
Remedies,  Writs,  Procefs,  Arrefts,  _  and 
Bail.  2.  Of  Courts,  Attoruies  and  Solicitors 
therein;  Juries,  Witnefl'es,  Trials,  Execu- 
tions, &c.  5.0fEftates  and  Property  in 
Lands  and  Goods,  and  how  acquired;  An- 
ceftors,  Heirs,  Executors,  and  Administra- 
tors. 4.  Of  the  Laws  relating  to  Marriage, 
Baftardy,  Infants,  Ideots,  Lunaticks.  5.  Of 
the  Liberty  of  the  Subject,  Magna  Charta, 
the  Habeas  Corpus  Aft,  and  other  Statutes. 
6.  Of  the  King  and  his  Prerogative,  the 
Queen,  Peers,  Judges,  Sheriff:,,  Coroners, 
Juftices  of  Peace,  Conftables,  &c.  7.  Of 
Publick  Offences,  Treafon,  Murder,  Felo- 
ny, Burglary,  Robbery,  Rape,  Sodomy, 
Forgery,  Perjury.  &c.  And  their  Punifli- 
ment.  All  of  them  fo  plainly  treated  of, 
that  all  Manner  ,of  Perfons  may  be  particu- 
larly acquainted  with  our  Laws  and  Sta- 
tutes, concerning  Civil  and  Criminal  Affairs, 
and  know  how  to  defend  themfelves  and 
their  Ellates  and  Fortunes  in  all  Cafes 
whatfoever  :  The  fecond  Edition  corrected, 
With  Additions. 

II.  The  EngVJh  Pleader :  Being  a  felecl 
Collection  of  various  Precedents  of  Declara- 
tions on  Actions  brought  in  the  Courts  of 
King's- Bench  and  Common-Pleas  at  Wefimin- 
fter;  in  Cafe,  Debt,  Covenant,  Trefpafs, 
and  Affault,  Ejectment,  Replevin,  Pro- 
hibition, &>c.  taken  from  the  Rolls  of 
the  Treafury  of  the  laid  Courts,  and  Forms 
fettled  by  Council  and  Special  Pleaders,  fince 
the  Commencement  of  the  Act  of  Parlia- 
ment for  the  Laws  being  in  the  Enghfh  Lan- 
guage. By  a  Gentleman  of  Lincoln  s- Inn- 
Price  Five  Shillings. 

Printed  for  W.   Mears,    at  the 

Lamb  on  Ludgate-Hill. 

Dedicated  and  prefented  to  the  late  Lord  High 

Chancellor  Talbot, 
I.  T  7  ALL  AN  Book-keeping,  reduced 
J^  into  an  Art:  Being  an  intirely  new 
Syftem  of  Accounts  in  general:  Demonftrated 
in  a  Chain  of  Confequences  from  clear  and 
felf-evident  Principles.  To  which  is  added, 
the  greateft  Variety  of  Merchants  Accounts, 
with  an  Explanation  of  all  the  Terms  of 
Art,  which  have  commonly  been  made  ufe 
of.     By  Hujlacraft  Stevens,  Accomptant. 

Si  cjuidnovifli  reclius  ijlis, 
Candidas  imperii :  Sinon,hisuteremecum.  HoR. 

With  a  Preface  fhewing  the  Nature  and 
Ufefulnefs  ofthis  Art,  by  James  Weir,  Gent. 
Price  10  j.  6  d. 

II.  Pliny's  Epiftles  and  Panegyricks, 
tranflated  by  eminent  Hands,  viz.  Mr.  Addi- 
fon,  Mr  Roland,  Mr.  Pelham,  Barnham 
Good,  Efq;  &c.  with  the  Life  of  Pliny,  in 
two  Volumes,  Price  8  s. 

Printed  for  J.  Stone,  over-againft 

Bedford- Row,    near  Grafs-Inn 

I-  A  Collection  of  loyal  Songs,  written 
jT\  againft.  the  Rump  Parliament,  be- 
tween the  Years  1639  and  1661.  Containing 
a  great  Varietysof  merry  and  diverting  Cha- 
racters of  the  chief  Sectaries,  who  were  the 
principal  Actors  in  that  Scene  of  Affairs. 
With  an  hiftorical  Introduction  to  the 
Whole.  In  two  Volumes. 

Wife  Men  fuffer;  Good  Men  grieve; 

Knaves  devife,  and  Fools  believe  ! 

Help,  O  Lord;  fend  Aid  unto  us, 

Elfe  Knaves  and  Fools  will  quite  undo  us. 

II.  The  Unfortunate  Seconds:  Being  a 
fhoit  View  of  the  Reigns  of  William  II. 
Henry  U.  Edward  II.  Richard  II.  Charles  II. 
"James  II. 


The  Reader  will  here  find  a  brief  Epi- 
tome of  the  unfortunate  Reigns  of  thefe  fix 
Englijh  Monarchs:  The  firft  of  which  broke 
his  Neck;  the  next  broke  his  Heart;  and 
every  one  of  them  broke  his  Vows  to  God, 
and  his  Promifes  to  his  Subjects. 

SineC<ede  & /anguine  paitci 

.    Defendant  Reges,  &  ficea  Morte  Tyranni. 

The  Third  Edition;  with  Notes.  Price  1  s 

Printed   for   C.  Corbett,    over-a- 
gainft St.  Dunftan's  Church,  Fleet- 
Street, 
I.  "K\  /T  EMOIRS  of  the  molt  material 
iV Jl  Tranfactions  in  England  for   the 
laft    hundred   Years  preceding  rhe   Revo- 
lution  in  1688.  By  James  Welwood,  M.  D. 
Fellow     of     the    College    of    Phyficians. 
The  feventh  Edition  corrected,  with  a  fhort 
Introduction,  giving  an  Account  how  thefe 
Memoirs  came  firft  to  be  writ.    Price  3  s. 

II.  Law  Quibbles,  or  a  Treatife  of  the 
Evafions,  Tricks,  Turns,  and  Quibbles 
commonly  ufedin  the  Profeffion  of  the  Law, 
to  the  Prejudice  of  Clients  and  others ;  ne- 
ceffary  to  be  perufed  by  all  Attornies,  and 
thofe  who  are  or  may  be  concerned  in  Law- 
Suits,  Trials,  &c.  to  avoid  the  many  Abufes, 
Delays,  and  Expences  introduced  into  Prac- 
tice. With  Abflracts  of  all  the  late  Statutes 
for  amending  the  Law  relating  to  Attornies, 
Arreft  and  Bail,  Bribery,  Forgery  and  Perju- 
ry, Juries,Juftices  of  Peace,  Prilbners  in  Ex- 
ecution, LawProcefs,  Rents  of  Tenants, &°c. 
under  their  proper  Heads;  and  an  Effay  on 
the  Amendment  and  Reduction  of  the  Laws 
of  England,  and  a  new  propofed  Act  of  Par- 
liament for  a  thorough  Regulation  of  the 
Practice  of  the  Law.  The  fourth  Edition, 
corrected  and  much  enlarged.  To  which  is 
now  added  a  Second  Parr,  containing  Pre- 
cedents of  Conveyances  in  e*;trao:dinary 
Cafes;  likewife  Proceedings  and  Precedents 
in  Chancery,  and  at  Common  Law  in  EngV/h, 
with  Law  Notes  thereon.     Price  45  6  d. 

Printed    for    C.  Ward    and    R. 

Chandler,  at  the  Ship  without 
Temple-Bar, 

I.  "1"  ETTERS:  Containing  an  Account 
I  j  of  what  feemed  mod  Remarkable  in 
travelling  through  Switzerland,  Italy,  Tome 
Parts  of  Germany,  Sec.  in  the  Years  1685 
and  1686.  Written  by  Gilbert  Burnet,  D.  D. 
late  Bifhop  of  Sarum,  Svo.   Price  4  s.  6d 

II.  C.  Julius  Cafar's  Commentaries  of  his 
Wars  in  Gaul,  and  Civil  War  with  Pompcy; 
to  which  is  added,  A  Supplement  to  his 
Commentary  of  his  Wars  in  Gaul,  as  alfo 
Commentaries  of  the  Alexandrian,  African, 
and  Spanifj  Wars,  with  the  Author's  Life. 
Adorned  with  Sculptures,  from  the  Deligns 
of  Palladia.  Made  EnghJJj,  from  the  Original 
Latin,  by  Col.  Bladen,  tvo.    Price  6  s. 

Printed  for  J.  Applebee,  in  Bolt- 
Court,  Fleet-ftreet, 
SELECT  Trials  at  the  Seflions-Houfe 
in  the  Old  Baily,  for  Murders,  Robbe- 
ries, Rapes,  Sodomy,  Coining,  Frauds,  and 
other  Offences,  from  the  Year  1720  to  the 
prefentTime ;  chiefly  tranferib'd  from  Notes 
taken  in  Court,  with  genuine  Accounts  of 
the  Lives,  Behaviour,  Confeflions,  and  Dy- 
ing-Speeches of  the  moll  eminent  Convicts : 
In  two  Volumes  Octavo. 

Thefe  Trials,  &c.  are  not  to  be  met  with 
in  any  other  Collection. 

Thefe  two  Volumes  contain  the  Trials  of 
Hawkins  and  Sympfonfor  robbing  the  Brijlol 
Mail,  with  an  Account  of  all  their  Robbe- 
ries. Spiggot  the  famous  Highwayman,  that 
bore  350M.  Weight  on  his  Bread.  Butler, 
Barton,  Fox,  Hawes,  If  right,  Colthoufe,  Dru- 
ry,  Warwick,  Tates,  Armflrong,  Beck,  Ed- 
wards, and  many  others,  all  famous  High- 
waymen and  Street.Robbcrs,     Arthur  Grey, 


the  famous  Footman,  for  Bargi. 
Intent  to  ravifh  Mrs.  Murray.  Vr.Kraafe, 
Pritchard,  Simmondi,  Cooke,  Ellis,  and  many 
others,  for  Rapes;  all  very  entertaining. 
Capt.  Stanley,  for  the  Murder  of  his  Whore. 
Brinfden,  Crony,  Nichols,  Mac-Gennis,  L/.'t- 
tercll,  the  famous  Nanny  Butler,  Vaughan 
and  Chomly,  (two  Conftables)  Fofler,  Snow, 
and  many  others,  for  Murder.  Major  Oneby 
for  the  Murder  of  Mr.  Gower,  with  his 
Life.  Vezey  and  Hallam,  for  the  Murder  of 
their  Wives .  Richard  Savage,  Efq;  for  M  ur- 
der,  with  his  Life.  Capt.  Jane',  for  Mur- 
der. Edward  Stafford,  Efq;  and  many  others. 
Sally  Salisbury,   for  an  Attempt  to  flab  the 

Hon  J F ,  Efq.     Sir  Samuel  Bur 

ton,  Bart,  for  Felony.  Duffus,  Gabriel  Law- 
rence, and  a  great  many  others,  for  Sodomy, 
fhewing  all  the  Tricks  and  Methods  ufed  by 
the  Mollies.  'Squire  Day,  alias  Davenport, 
for  a  Cheat;  and  feveral  others  for  bilking 
their  Lodgings.  Two  German  Counts,  for 
forging  a  Bank  Note.  Jonathan  Wild,  for 
feveral  Felonies,  with  feveral  Particulars  of 
his  Life,  never  before  publifhed.  Mrs.  Gre- 
gory, for  marrying  'Squire  Cockerii,  under 
Pretence  of  being  a  great  Fortune.  The  in- 
famous Catharine  Hayes,  who  murder'd  her 
Husband,  and  lay  with  another  Man  the 
fame  Night.  Mrs.  Sherman,  for  giving  Poi- 
fon  to  Kir.  Chovet.  Fevers  the  Bricklayer, 
on  all  his  Indictments.  Mary  Hendron,  for 
marrying  Mifs  Morris  to  an  Irifhman  againft 
her  Confent.  Blind  Cowper  and  Harpham, 
and  others,  for  Coining.  Ruffel  for  a  Mif- 
demeanor,  in  endeavouring  to  carry  away 
Mrs.  Ben/on  William  Hales,  Efq;  and  Par- 
fon  Kinnerjley,  for  Forgery.  Atkinfon,  for 
the  Murder  of  his  Mother  at  Charing-Crofs. 
With  a  great  Number  of  diverting  Trials  of 
Whores,  for  robbing  thofe  that  pick'd  them 
up;  and  feveral  other  le  rarkabk  ores,  for 
the  Highway,  Rapes,Murder, Burglaries',®^. 
BothVolumes  containing  upwardsof  ^ooTri- 
als;  among  which  are  upwards  of  70  Trials 
for  Murder,  hear  fixty  of  Whores  for  pri- 
vately Healing,  upwards  of  100  for  the  High- 
way, about  thirty  for  Rapes ;  the  reft  hemp- 
for  Frauds,  Forgery,  Burglary,  Sodomv' 
Bigamy,  Shoplifting,  Riots,  Mifdemeanors, 
Receiving  Stolen  Goods,  Single  Felonies,c>(;. 
NB.  Thefe  Trials  are  not  only  vsry  necef- 
fary  for  all  Lawyers,  Jttjl  ices  of  the  Peace, Clerks 
of  the  Indictments,  and  other  Perfons  concern' d  irt 
Profecutions,  &c.  but  are  very  ufeful  and  enter- 
taining to  the  Generality  of  Readers. 


Printed   for  J.   Mechell,     at  the 
King's- Arms,  next  theZ^-Tavern, 

Flect-ftrcet, 

In  Three  Volumes  in  Folio,    adorn  d  with  the 
Heads  of  the  Kings  and  Qaeens, 

A  New  Tranflation  of  MRy  pin's  Hifto- 
ry  of  England,  with  critical  and  expla- 
natory Notes.  By  J.Kelly,  of  the  Inner- 
Temple,   Efq;  and  J.  Mo rc an,  Gent. 

In  thefe  three  Volumes  the  Hiftorv  is  con- 
tinued  down  to  the  Reign  of  K.  George  I. 
By  Thomas  Lediard  Efc;  late  Secretary 
to  His  Majefty's  Envoy  Extraordinary  in 
Lower-Saxony.  To  which  is  affixed  a  copious 
Index,  and  a  Summary  to  the  Whole. 

A  Complete  Set  of  Heads,  being  For- 
ty-three in  Number,  engrav'd  to  bind  with 
this  Hiftory,  may  be  had  at  the  fame  Place, 
at  10  s.  6  d.     Alfo 

The  Genuine  Trial  of  King  Charles  I. 
printed  purpofely  for  this  Work. 
N  B-  The  Continuation  m.i) :  be  had  febaraie, 
and  makes  a  third  I  olume  to  thofe  two  tran- 
flated by  Mr.  Tind.nl;  fo  that  all  thofe  who 
have  that  Work,  may  now  make  it  complete, 
there  being  an  Index  and  Summary  to  this 
Continuation ;  and  alfo  the  Heads '  of  King 
Wiliiajm  and  Queen  Mary,  Queen  Anne, 
Prince  George  of  Denmark,  the  Duke  of 
Marlborough,  and  a  Map  of  tie  Britifh 
Dominions  in  Europe  Africa,  and  Ame- 
rica, difingirJJ.ed  by  Cm  t':  i;e  15  s.  in 
Sheets. 
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